




Mouth 

and 

date 

Days of 
the^ 

Slat ons 

1*56 

Nov i ath 

Thursday 

Arrive Kfcemli 

„ 13th 

Ft day 

L»ave „ 

Arrive Debari 
(OODEYPORE) 

Halt 

U 14IV1 

Saturday 

Halt 

„ 13th 

SUNDAY 

Halt 

» l6tb 

Monday 

Leave Deban 

»> *yth 

Tuesday 

(Oodeypore) 

Arrive CHI 
TOKGARH 

Leave Ch tor 
gaih 

Arnve T laun a 

„ iflk 

\\ edotiiij 

Anne Phuleta 

Arrve DljnV a 

1 e*ve „ 

At m JC\ 
PORE. 

Hal- 
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Month 

date 

Days of 
the 
neck 

Stations 

Time 

Remarks. 

1856 


, 

' M |p » 


Nov 5th 

Thursday 

Halt 



„ eth 

Friday 

Leave Delhi 1 

on 

Departure 





private 



Arrive Mairtba) 





Leave „ 

1 JO 

S Dress 



Arrive ULVVAR 

a 30 

Arrival pub 

>. 7 »h 

‘Saturday 

Halt 



„ 6th 

SUNDAY 

Halt 



» Oth 

Monday 

Leave Ulivar 

10-0 






Pn-ale 

M loth 

Tuesday 

Arrive Tlaumi 7- 





Leave „ j 

JO ~ 

j Fatly ' C1 . 



\rrive Ladpura B-. 





,, 8 i 

J 

^ Dress 



An ve AJMI RE ^ 

' -1 

irntal pub- 

11 tlth ’ 

Wednesday 1 

-ears (J 

lo-jo l 






Pnvate 

«. >sth . 1 

rtarjAiy _ 1/ 

k'tive Maali , 3i 



1 

L 

* ate •• 7 « 

I 

Early tea 
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Month 

date 


Stations 

Time 

1 

| Remark: 

1896 



A M 

P M 


Nov 19th 

Thursday 

Halt 




,, stoth 

Friday 

Leave Jeypore 


2-0 

Dff'nrlure 



Arrive Kucha 
man Road 


5 5 

} Afternoon 



Leave Kucha 
man Road. 


5 5o , 

> 



Arrive Cucbi 
| P«'» 

Leave Gachi 
pure 


750 

8 jo 

[ome 

J 

H lilt 

Saturday 

An iv« Surpura 

Leave „ 

7-° 

7 »o 


| Early tea 



Arrive C casur 

7 55 





Leave , 

8j 


j Lren 



Arrive MKA- 
MR 

&-o 


Antral fub- 

„ 32nd 

•51NDAV 

Halt 




•• »yd 

Monday _ 

Leave P tan r 




n =4<h 

Tuevlay 

Amve Pinar 
Road. 

Leave Pipar 

K ad 

7-0 

7 Jr 

- 

1 

| Early tea 




Month 

and 

date 

Da^s c( 

week 

Stat <ms 

1S96 

Nov 19th 

Thursday 

Halt 

„ 20th 

Friday 

Leave Jeyporo 

2 ut 

c aturday 

Arr ve Kucha 
man Toad 

Leave Kucha 
man Road 

Arr ve Guch | 
pura 

Leave Cud 
pura 

Arr \« Surpura 

, Jind^ 

«LNDA\ 

Leave , 

\ rive C fasur 

Leave 

An e PIKA 
MR 

Halt 

„ J Jrd 

Monday •. 

Leave Clan r 

, 34th 

Tuesday 

'rrve Pjir 


Load 


r pir I 

I aj. 




Month 

and 

date 

Da^sof 

week 

Stations 

Tm 

RbUArKS- 

1S96 



A M 

r. u 


Dec 8th 

Tuesday „ 

Arrive Mughal 
Sara) 

j-ia 


l Dress. 



Leavn Moghal 

Sirii 

Arrive BENA 
RLS 

9-J2 

9-$o 


3 

Arrival fut- 
ile 

M 6th 

Wednesday 

Leave Benares 


5-0 

De far lure 
private. 



Arr vrt Moghal 
*>ar»i 


5 30 

(Afternoon 



L*av« Moghal 
■rarai 


5- to 

* a 



Arrive Raghu- 
ruth pore 

l/t» Paghg* 
na*hpore 


7 S‘ 

S-31 

) ^ 

> Dine g 

3 6 

„ ,Pt *> 


Arrive IVirdwao 

<-r? 

<rti 

. 

| Early tea. 



Arrive Ba'ljr 

Si, 





1>4T« „ . 

*3l 

„ 

jDtss. 



Arrive HOW- 
K\H (CAL- 
CUTTA) 

*•«> 


drriMl fhb- 

he 




Droid Close 
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12 Thurs — 9AM Arrive Debari Station (Oo« 
{ contd ) deypore) 


*3 Fn 


Public arrival His Highness the 
\faharana will drive with His Excel 
Iency the Viceroy to the Residency 


10 15 A M Arrive at Residency 


10 30 A M Breakfast 


Afternoon — 3PM H H the Maha- 
rana visits His Excellency 

3 45 PM Return visit to H H the 
Maharana at the Pala ce 


4 30 P M Boating excursion on lake 
to se® Palaces and Odikhas where 
wild pig are fed Drive through 
Gardens 


Evening — 815PM Quiet dinner at 

the Residency 

Morning — Her Excellency will v sit 
the Walter Zenana Hospital 
1 1 A M Visit Victoria Hall, Bara Mahal 
High School and Jugganath Temple 
Afternoon —4 30 p M Inspection of 
the Meywar Bhil Corps 
5PM Illumination of Lake and Palaces 
to be seen from boats on lake 

Evening— 8 15 pm Dinner at Palace 
followed by Fireworks 
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i9Thurs.— Return m the afternoon 

[ccntd ) 

7 PSI English Mail closes 

SPM Quiet cmner. 

10 P M Conversazione at Albert Hall 
Illuminations, Arms, Jeweller), &c, 
on view. 

H H the Maharaja and Sardars will be 
present 

So Fn 9 30 a M Breakfast 

1 1 A \i Their Excellencies v isit 
Museum 

Exhibi’s from the School of Art will be 
on view there. 

1 P M Lunch at Residencj 

2 PM Leave Jeyporc from Residency 
Siding Departure firnate. 

5.5 p M Arrive Kucharnan Road. 
Afternoon tea. 

5 30 P M Leave Kucharnan Road. 

7-50 P M Arrive Guchipura. Dine. 

S-50 P.M Leave Guchipura. 

21 Sat. ... 7 AM. Arrnc Surpura Earl) tea. 

7-20 A.M. Leave Surpura. 

7.55 A M. Arms Gigasur. Dress. 

S-5 A M. Leave Gigasnr. 

9AM Arrive Bikanir. Public ar^r-* 




3i Sat — H H the Maharaja will accompany 

(contd) H E the Viceroy to the Agency, 

where Their Excellencies and party 
will reside 

10 A M Breakfast. 

11 am Visit by H H the Maharaja 
to H E the Viceroy 

II 30 AM Return \isit to H. H, 
the Maharaja 

3 PM Luncheon 

4PM Review of Camel Corps 

5PM Polo Match —The Maharaja’s 
team zorsus the Visitors'. 

8 1 5 PM Dinner at the Palace. 

10 PM Fireworks 

32 Sun Morning — Tree 

g.30 A M Breakfast 

A/ternoon — 2 P M Luncheon 

4-30 p M Dme to the City and go 
through it in Carriages or on Ele- 
phants. 

8-15 P M. Dinner at the Agency. 

33 Mon. .. Morning.— 6-15 A W Start for Gajner 

8-15 A M Chota Ifazari at Gajner. 

8-30 A.M. Commence shooting 




3 Mon — 
{contd ) 


} Tues 


»9 


11 30 AM Breakfast 

Her Excellency will vis t the Bhug- 
wandass Zenana Hospital during the 
morning 

After noo 1 — 3 P M Return to Biha 
mr 

7PM Dinner at the Agency 

9 20 PM Leave Bikamr Departure 
l m ate 

7 a m Arrive Pipar Road Early tea 

7 20 AM Leave Pipar Road 

8 15 AM Arrive Banar Dress 

8 25 AM Leave Banar 

9 AM Arrive Jodhpore Public arrival 
H H the Maharaja accompanies His 
Excellency the Viceroy to the Maha 
rajas Bungalow where Their Excel- 
lencies will reside 

12 noon — Mizaj Pursi 

3 30 PM Visit of H H the Maharaja 
to H E the Viceroj 

5 PM Return \1s1t of H E. the 
Viceroy to H H the Maharaja 

5 30 P M HE the Countess of Elgin 
opens the new Zenana Hospital, beintf 
joined there by H E the Viceroy 
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24 Tucs— 8 PM, Quiet dinner at tlie Run. 

(eon f if) galoav. 

25 Wed ... 11 am Review of Imperial Service 

Cnvalrj. 

4-30 P M. Visit to tlie Port. 

8-15 pm. Dinner m the Maharaja's 
Unt near the Bungalow. 

26 Tlum .. Aformti *' — Pigsticking and duck* 

shooting at K.uDna, 

Afternoon — 3.30 p m Ills Pscellency 
the Viceroy will open a school for 
Rajputs. 

4PM Visits to Mandor nnd Raisa, 
mond. 

7 r m. Leave Jodhporc. Departure 
private. 

8pm Arrive Lunl Dine, 
g p M Leave I.unl 

27 Pri ... 7-5 A m Arrive Ahu Road, Parly ten, 
7.35 A M. Leave Ahu Road, 

g-15 a M. Arrive P.ahnpur, Rreak- 
fast at Station with Rlvv.an of Pahn. 
pur. 

10 A M Leave Palanpur. 

1*50 PM Arrive Ahmedahad Lunch 
and change to Broad Gauge. 
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29 Sun— 12 noon — H H the Gaekwar visits 

H L the Viceroy privately 

Her Excellency receives a visit from 
the Maharani in the morning 

Afternoon — 5 p m Her Excellency 
visits the Maharani 

5 30 PM H E the Viceroy jon s Her 
Lxcellency for tea at the Palace 
and Their Excellencies inspect the 
State Jewels &.c 

Evening — 8 15 PM Quiet dinner at 
the Residency 

30 Mon Morning — 7 AM Cheetah 1 unt 

and breakfast at Makarpura return 
ing by 11 A M to the Residenc) 

Her Excellency visits the Jamnabai 
Hospital in the city 

12 noon — H E the Viceroy will open 
the new Court buildings 

1 PM Lunch at the Residency 

1 45 P M Leave Baroda Departure 
frnate 

3 48 P M Arrive Kim Dress 

43PM Leave Kim 

430PM Arrive Surat The Were 
gal Tram will draw up at the siding 
where it is proposed to cut the first 
sod of the *lapti Valle) Rail w a) 
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i Tie-? — 9 12 AM Arrive Anas Breakfast 

(con (d) 

9 57 A M Leave Anas 
i P M Arrive Rutlam Lunch Change 
to Narrow Gauge 

i 40 P m Leave Rutlam 

4 33 p M Arrive Paha Afternoon tea 
and dress 

453PM Leave Paha 

5 15 PM Arrive Indore Railway 

Station Arrival public H E the 
Viceroy vvi l be received by tie 

Agent to the Governor General 

Central India H H the Maharaja 
Holkar and all Native Chiefs pre 
sent at Indore 

II H the Mai araja Holkar accompanies 
II E the Viceroy to tne Residency 
815PM Quiet dinner at the Resi 
tiencj No guests 

3 Wed 9 AM Mipz Pursi on behalf of 
II II the Maharaja Holkar 

to A M Breakfast 

1 1 A M — 1 30 p M Receive visits from 
the follow ing Chiefs — 

H H the Mahaiaja Holkar 
H H the Maharaja of Dhar (if well 
enough to travel) 
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2 Wed — H H the Raja of Deuas, Senior 
{conld) branch 

H H the Rajaof Dewas, Junior branch 
H H the Nawabof Jaora 
H H the Raja of Rutlam 
H H the Raja of Sailana 
H H the Raja of Sitamau 
H H the Raja of Jhabua (doubtful) 

The Rana of Ah Rajpur 
And the following Thakurs — 

Piploda 

Bagh 

2 PM Lunch 

3PM —6 P M Return visits to the fol 
lowing Native Chiefs — 

H H the Maharaja Holkar 
H H the Maharaja of Dhar (if pre« 
sent) 

H H the Raja of Dewas, Senior branch 
If H the Rajaof Dewas Junior branch. 
II H the Nawab of Jaora 
H H the Raja of Rutlam 
8 15 pm Dinner given by H H 
the Maharaja Hollar at the Lai 
Bagh 
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3 Thnrs. Horntrg — Black buck shooting m 
the Maharaja’s preserves for the 
\ iceroj 

Her Excellencj will visit the Zenana 
wards of the Charitable Hospital and 
the Female Hospital conducted by the 
Canadian Mission 
2PM Lunch 

4PM — 6 P M Hts Excellency the 
\ iceroj will inspect H H the Mlhl 
raja Holhar s Imperial Ser\ice Cavalrj 
and visit the Dalj College, and pos- 
siblj theTnkoji Rao Holkar College 
7PM English Mail closes 
8 15 PM Dinner at the Residency 
1 1 30 pm Leave Indore Departure 
Private 

4 Fri 125 am (Midnight) Arrive Talia 
Halt for the night 
6 15 AM Leave Paha 
715AM Amve Fatehabad Earl) tea 
and dress 

8.0 AM Leave Fatehabad 
9AM Amve Ujjain Arrival fri 
v ate 

H 11 tl e Maharaja Scindia of Gwalior 
will receive His Excellenc) the Vice- 
ro) at the Station and entertain 
Their Excellencies and party during 
their stay. 
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4 Fn — 9 30 A M Breakfast in camp. 

(contd ) 

10 30 A m Drive through the City to 
the Water Palaces, visiting the Ghats 
and Observatory en route 

2PM Luncheon at the Water Palace 

2 45 PM Drive to the Maharaja’s 
New Palace 

4PM Leave Ujjain by Broad Gauge 
Departure private 

5 Sat 6 20 AM Arrive Godarwar. Early 

tea 

6 35 A m Leave Godarwar 

920AM Arrive Bikrampore. Break- 
fast 

10 20 A M Leave Bikrampore 

MAM Arrive Mirganj The Com- 
missioner and Deputy Commissioner 
will meet His Excellency the Viceroy 
on arrival 

11-15 A M Drive to Marble Rocks 

Afternoon — 2 P M Lunch 

4- 30 P M Leave Marble Rocks and 
return to Mirganj 

5 PM Leave Mirganj 

5- 30 pm Arrive Jubbulpore. Arrival 
public 




aS 

5 Sat — III* rxcdlnnry Will receive all AM*** 
(ccriM \ ©l wrUomr to be preapolpil by (be 

MmmlhO Conmrnipp Mutnci 
('mini II at tbp Kail way Mflllfifit 
to tlir ( cmmihainiiPf's bftliut-, uitidt 
will lip tbr Vbpfp^rtl RrMriPFirP HHF 
mp MU Iai rtlptii y‘a slay «| Jiibbmr 
purr 'lliflf Ks<plb<mbU tffOl Mffy 
Wilt liP ll‘P P»lf6|S Of MlP f lllff ( fiftt* 
tni««lonrr, (Vnual I # rnviiirp6, 
ntnin/f,— i 1 M. Pinner p4ff/ 
j'ivrti i.y iIip f iiUf fnimnUsiWier at 
tl»p roimnUolonrf'd lioiisa, 

6 Sun. Morning —I rrtj. 

Afternoon — a-j |* m Vlsll Hi* VM*te 
works (7 iriiks i| jstafil)/ 

Evening— H-t% I'M. bmall illntWt 

7 Mon Morning Chil 

tlon, Cantonrnrnt fimiCity, 

Her KxcHlmcy will vUK lU Vt't'fTr* 
Hospital and oppfj tfa f*~,/ r / 4 
Hospital. 

Afternoon — Oywikf «f ?, + 4 . r fb A ip 
HxcelUncUs will kiUiA, 
livening , — 7.45 p,t 1 , Q*a* 
lo P M» I^are )*,« WysA, 
private, r 

£ Tc*^. ... 7*7 a M. /.rr|y< «/»' j ^ 

7*22 A it, I v.,;, 

<f *2 A.W. J4w%* 

Lrreii. 
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8 Tues — 922AM Leave Moghil Sarat 
( conld ) 

9 50 AM Arrive Benares Public 
arrival at Cantonr-ent Railway Stt 
tion H H the Maharaja of I rmres 
receives H E the Viceroy at the 
Station 

The Municipal Board of Pen ares will 
present an Address 
Drive to Nandesar House 
»o 30 AM Breakfast 
tl 30 AM Her Excellency will visit 
the Ishwan Memorial HospttM ttt 
Females 

12 noon — Visit of H II the Maha- 
raja of Benares 

3PM Leave Nandesar House and 
drive to Ramnagar for informal tt - 
turn visit to H H the Maharaja at 
4 15 P M 

Return by boat to Bhadem Pumping 
Stat on Benares Water works, and 
dm e back to Nandesar House, fid the 
D stnbuting Station, Water works 
Return to Nandesar House about 5 30 
PM 

8PM Private dinner in the house 
followed by a reception in the Sha 
mianahs outside at 9 30 H H 
the Maharaja of Benares will be 
present. 


f 
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c. Wed. ... 7 AM, Dm** to P.i« *<ta«tr»lh 0Ml t 
and boat down ibr river to Awatlft* 
ieb‘s Mosque, n-sieml the Minaret*, 
then on by boat to Uaj^bai, atm 
drive back to Nattdetar Home Ur* 
turn by 9 A. M. 

9*30 a,M. Breakfast. 

a p fit. Lunclicon. 

3-30 P.M Drive rrniiul by Qnprn*ii 
College, tbe *1 on n Hall, where theie 
will be a collection of llnmrr* 

*• work and Kmklnb on view, and oil 

to Cantonment Railway Stalloii, 

5 P.M. Lca\c Bcnnrct. Departure 
private. 

5-30 p.m. Arrive Mnghnl Sarah After* 
noon tea. 

5- 40 p m. Leave Moghvl Sirah 

7- 51 pm. Arrive Rnghiirtfllliporr, 
Dine, Cnglish Mail clo*ri*, 

8- 51 pm Leave Kagliunnlli|>orc, 

to Thurs ... 6-29 A.M. Arrive Btirdwah, f'nrly 
tea. 

6- 44 A M. Leave Btudwan. 

8-19 A.M. Arrive Bally. Dre«i, 

8.34 A.*!. Leave Balfy. 

S-45 A.M.er 0-13 A »». (i Calcutta ffa,). 
Arrive Calcutta. Arrival fultU, 




Onarrrral st tit Howrah Railway ^ ' 

Excellency vri3 be rece.ved bv the Cha r~an of the 
CoT>D'al!D3 cf CiltttU, tk Cccrn<5\ , '’ > K t>{ rv*' « 
fo- the Town cf Calcutta, and the Migrate o! 
Howrah, and at Government Ho=<~ by H& IL'iTKT 
the Lieutenant Governor cf Bengal and Sta~ t v e 
Honourable Members cf His ExceTeacy » Cce-ctl, 
the General OEeer Ccmmanimc the lhn<: s ency 
District and Sta c , th* p-iuc-a] C:r1 and M~ t^ry 
Officers and ether geutVmeri who are Cesrrers cd 
attending 

A Guard ot Honor:- c f th- East Indian Ri"- 
wav Voluntee-s will be d*awn cn cn the rlinnm: 
of the Howrah Railway Sta»j r and a Gar- cf 
Honour of Native Troops w;.h Band, outside tin. 
Station 

The route taVen wtT tebv the H co-ly Brfge, 
Strand Road, Fairlie Plane. Dalhrsn* e Squa-e, North, 
and Old Court Hccse Street. 

The Bod) -Guard and the Calcutta Light Ho-se 
will form H»s Excellency's Escort 

A Royal Salute will be fired from the Ramparts of 
Tort William as His Excellency alights from the 
train. 

A Guard of Honour of British Infantry and of the 
Presidenc) Volunteers will be drawn up in front of 
the Grand Staircase of Government House 

Tull Dress will be worn b\ those entitled to wear 
uniform, Reueu order by Military Officers. Gentle- 
men not entitled to wear uniform will appear in 
Morning Dress. 
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GENERAL INSTRUCTIONS TO CIVIL AND 
MILITARY AUTHORITIES 


When ttavellhng by rad, His Excellency will be 
met at all intermediate Stations where halts of one 
hour and upwards are made, by the senior Civil and 
(if a Mihtarj Station) by the senior Military Officer 
anl), who will report themselves to the Military Sec 
rctarj No salute will be fired at these stations, 
and no Guard of Honour will attend At minor halt- 
ing places no Officer need attend 

Tull DressUmform will be worn. Review order 
by Military Officers Gentlemen not entitled to 
wear uniform will appear in Morning Dress These 
instructions for Dress apply to all occasions on which 
His Excellency the Viceroy is received 

Local aull ontirs will place themselves in commu- 
nication with the Ra lwa> officials, ami learn through 
them the time of arrival of the Viceregal Tram 

The usual Police arrangements will be made by 
the local authorities along His Ixcellcncys line of 
route, as well as at all tliL places of halt 


The following rules will be observed by the Mili- 
tary authorities at all Stations visited by the Viceroy 
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and Governor General during His Excellency's 
Tour — 

Sul a lei — Vi 
at all Stations 
which Salutes 

and departure, and on other ceremonial occasions 
when called for When the Viceroy’s arrival or de 
parture takes place after sunset, or on Sunda)j the 
Salute will be fired the following morning. Any 
Salute due on a Sunday will be fired on Monday 
morning 

The Artillery firing the Salute must be placed 
at some distance from the road along which His 
Excellency the Viceroy is to pass 

Escort — His Excellency the Viceroy’s Escort 
consists of— 

i On occasions of high State ceremonial— 

One Battery, R H A 

One British Cavalry Regiment 

Volunteer Cavalry or Mounted Rifles, if 
present 

His Excellency the Viceroy’s Body Guard, 
when present 

One Native Cavalry Regiment 

The Viceroy’s Body Guard will, on all occasions 
when present, have the post of Honour immediately 
preceding and following His Excellency the Viceroys 
carriage, the Officer Commanding the Body Guard 
riding on the right of the carnage. 
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Thts Escort will onI> be furnished when special!/ 
ashed for bj the Military Secretary to the Viceroy. 

s On alt ordinary State occasions ,■ — that is, for 
public arrivals or departures w hen His Excellency 
the \ iceroy attends any public ccrtmon), or visits 
Native Chiefs in British territor) 

A Field Officer s Fscort of British Cavalry of the 
follow mg strength — 

One field Officer with the neces«nr\ proportions 
of Officers md Noo-Comniissionrd Offictrs, and g& 
rank and file 

If no British Cavvlr} i« present a simihr Escort of 
Native Ca\ilrj will l> found 

Wl en the Viterav’s D > ly Gtnrd i a | resi nt, it will 
form part of the i avort in addition to tli- above 

3 On all other than S/a l e occasions , — tint is, for 
private arrivals and diparturev for private visits to 
places U.s LxitlJenc) the Viceroy nra> insfcst,” 

A rraxcttiHg Fscort of one Subaltern, oae Ser- 
geant, and 12 nnh an I file of a British Cn vlry Re- 
giment If no British Cnvaln is present, the I seort 
Will be found b) iNativc Cavalry, but in .ill cases a 
British Officer will command. 

Should the Vice to) travel long distance bv road, 
the Mditarj authorities, through wlosc district His 
I Kccllency passes, will, m communication with the 
Military Secrctarv male soecial arrangements for 
Escorts which will be reduced to the minimum neces- 
sary. 
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Mit 

Ca 

Excellency is not m the same carnage as His 
Excellency the Viceroy the third dmsion ot the 
Escort a ill follow the second carnage of the proces- 
sion His Excellency the \ iceroy a ill in all cases, 
* right hand side 
am age as the 


Parades — Rules for the Order of March when 
His Excellency the Viceroy attends i review a ill he 
found in Army Regulations, India, Vol II, Part I, 
paragraph 346 If the Viceroy s Body Guard is not 
present, the Field Officers Escort a ill be found 


Shoutd His Excellency inspect single Corps, the 
travelling Escort a ill be sufficient 


Guards of Honour — A Guard of Honour of British 
Troops if present, if not of Native Troops of 100 
rank and rifle with colours and band will parade in 
Review Order at the Railway Station or if the Viceroy 
is travelling by road at the mo^t convenient place, 
usually the house where the Viceroy will reside, on 
the- arrival and departure of H s Excellency, unless 
the arrival or departure is notified as ‘ private" 


When a Guard of Honour is found. Command,,,, 
Officers and Heads ol Departments mil attend’ 
When the Viceroy s arrival or departure is private 
only the Officer Commanding and one Stag Officer 
mil attend Officers receiving His Excellency it. 


Viceroy will always 


be ra Review Order 
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No one will be required to attend* between io r It 
and 6 \ M , unless special instructions arc issued 

Whenever \ alunteers ire present in sufficient 
numbers to furnish Guards of ilonour, they will be 
detailed for this dutv as well as regular troops 

Guards — An Officers Guard of British troops, 
if available if not of Native troops will be mounted 
on the bouse or tent occupved by the Viceroy 

Tins Guard will, in all cases except in Native 
Elates wl ere nn troops of the Indian Arm) ar* present, 
btj under the command of a British Officer, who will 
rip rt 1 mi self t lire M lilarv Srrretar) to the Vice* 
r« v for < rd<r» II is (»u»rl will pay compliments 
to His Exiclhncv the \ it envy alont 

It must he of sufficient strength to furnish one 
doubl s ntry on tin door sentries immediate!) round 
tl< louse or tent o* copied b) the Viceroy and the 
usual «<ntrv over the arms of the Guard itself 

Jn t m to the above, a Guard of Nature In* 
fintrv will 1 r furnished of sufficient strength to find 
two double sentries, one for the Private Secretary's 
* Ml « c Treasure , and one for that of the Mil nr) Sec- 
retary, and to guard the Camp if His Excellent) jthe 
\ icero) and Staff are m tents, and the enclosure, if 
the \ irero) u m a liovt*-e 

The outer limits of the enclosure in winch His 
rxcellene) the Vicerov is residing will alw i) s be 
guarded bj Police Tlic Mihtarv authorities should 
therefore nut themselves in communication with the 
Police authorities, and slouM ascertain what arrange- 
ments the latter are making fins sv ill prevent 
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confusion arising between the Military and Police 
Guards The Officer Commanding the Station Hill 
satisfy himself that the Military Guards are posted so 
as to ensure the safety of the Viceregal Camp or 
enclosure for which they are responsible 

Orderlies — Four Native Cavalry Orderlies and 
six Native Infantry Orderlies should be furnished 
They Hill report themselves to the Military Secretary 
and be distributed between the Private Secretary 
and Military Secretary s Offices The Cavalry Or- 
derlies will be wanted from 7 am to 8 p m , unless 
other instructions are given Infantry Orderlies 
should remain day and night Both should be re- 
lieved during the day as convenient. 


By Command, 

\ DURAND, Colonel, 
Military Secretary to the Viceroy 
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List of the pirty accompanying the Viceroy during 
His Excellency’s Autumn Tour, 1896 


1 Ills FxCfttffNCF THg Viceroy 

2 Hes Fxcellencytur Countess or Elgin 

3 LaDI fcLlMBETll BRUCt 

4 Lord Uruce 

s T» e Hon ble Robert Brcce 

6 Mr H St J Colb 

7 Tie Foreign Secretary 
b H Babington Smith Esq Private Secretary 
g Colonel A Duranp c o Military Secretary 

10 Brigade Surgeon Lieutcnant-Colorcl 0 Franklin ci 

Slrgeov to ti f Viceroy 

11 Cam - * n S H Pollen a o c 

1 3 Caetv n F L Adam ADC 

«3 CaYTAIN R %\ MoKlfcl ADC 

14 1 \\ 1 IT VFR Esg Assistant Pria ate SECRETARY TO 

Eku-llsncy the Viceroy 


His 


Office Establishment. 


M l tary Secretary s Office 
Pr vate Secretary a Office 
Fokeiqn Office 


On<* European and on* 
Hindu Clerk 

One Mahomedan » nt * offc 
Hindu Clerk 

One Deputy Treaiu er 
(Hindu) 

Three European Clerks 


Viceroy a Dispensary 

Khan Uamadlr Shair Amir Bcksw 


Housefco d 

Hcr FtCRiLKNct s English Maid 
A bout bo Nat re Servanu 
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I. 

Composition of His Excellency the Viceroy 1 s Special 
Tram from Kalka to Delhi Ahmedabad to 
Baroda Baroda to Surat , Surat to Rutlavi and 
Ujjain to Calcutta \ A Jubbulpore and Benares 


1 Raya! Saloon 

2 Royal Saloon 

3 Din ng Saloon 

4 Cook ng Saloon 

5 Secretar es Carnage 


H E iho Viceroy 

C Her Excellency the Countess of 
El*. 

j Lady El zabeth Droce 
I^Engl sh Maid 

/ Mr H Bab ngton Smith. 
(.Colonel A Durand cb 


6 Staff Car 
riage 


nage 


^ist Compt 

1 

•1 

/Brigade Surgeon Lieutenant 
} Colonel B Franklin, c I e 

CCaptanR W Motley A D.-c 
/CaptanS II Pollen, a D C 

(.Capta n F L Adam, Arc 

1 

t, 2 nd Compt 

r 1 st Compt 

Fore gn Secretary 

{ 

f'Lord Bruce 

1,2nd Compt 

i Hon’ble R Bruce. 


l,Mr H Sr J Cole. 
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S. One and 
Class Car 

/i st Compt 

N 1 tsry Secretary s European 
Clerk 


wage 

(. 2 nd Compt 

Foreign OiTce 


One Com 

pQS t<s Cat 

/Ist Class 

Mr F \\ Lat mer Ass stant 

9 

$ 

Pr vate Secretary to Viceroy 


tiage 

(and Class 

Private Secretary a Office 

to 

One 2 nd 
Class Car 
riage 

r tst Compt 

V ceroy s Dispensary 


(and Compt 

M I tary Secret3rys Off - ce 

l > 

One jrd Class Carnage 

- Servants 

12 

One 3rd Class Carr age 

Servants 

• 3 * LtfgC a Ee Van « 

Luggage. 

14 

Brake Van 



*S 

One Horse Box 



The Tram will be 

marshalled in the following 

order — 




•3 «. 

9 6 , J , 7 . i 

r, 2,3 4 io it, is 15 14 



4 * 


II 

Composition of His Fxcellcncy the Viceroy's Special 
Train from Dell i over the Narrow Gauge Line 
of the B B Cr C / Railway through Rajput » 
ana to Indore and as far as Ujjatn 


l Royal Saloon H E the V eeroy 

2. Royal Saloon Her Excellency the Countess of 

Elgn 

3 One Com ( IStCIaslCompt Lady El zabeth Bruce 
po» te Car J 

r age ( 2nd CtasiCompt Engl ah Ma d 

4 j Cook 

L Saloon 


6 


I at Claaa 
Carr age 


ist Claa* 
Carr age 


One 1«t 
Cara Car 
r 


"ist Compt 

Mr ff Bib ngfon Sm th 

. 2nd Compt 

Colonel A Durand C B 

'ui CorapU 

( Br gade Surgeon L eutenant 
] Colonel B Frank! n f i z 


( Capta nR W Morley \ d c 

_and Com pL 

C Capta n S H Pollen A n -c. 
( Capta n F L Adam X U c 

fist Compt 

Fore gn Secretary 

1 2nd Compt 

fLotd B oce 

v.Hon’bleR Bruce 
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S. One snaf"' 0 ™? 1 

. Military Secretary's European 

Class Car < 

Clerk. 

nage (2nd Compt 

. Foreign Office. 

/Me F IV Latimer, Asrrstont 

9. One Com- f rst Qa “ 

S Private Secretary to Viceroy. 

posite Car- ^ 

(Mr H Sr J Cole 

^ 1,2nd Class 

Private Secretary's Office 

10 One and ( itt Compt 
Class Car- j 
stage (, 2nd Compt 

. V cero) '3 Dispensary 

. Military Sec etary a Office, 

1 1 One 3rd Class Carriage 

Servants. 

13 One 3rd Class Carnage 

Servants 

13 One 3rd Class Carriage 

Servant! 

14 Luggage Van ... 

Luggage 

IS Luggage Von 

ifi. One Horse Boa 

*7 Brake Van 

10 Brake Van. 

... Luggage. 

The Train will be marshalled in the following 
order; — 

t 7 > Mi S. g, 6, 5, 
i6 ; 15, 18. 

7 . *»5, 3, 4, to, II, 12, 13. 

Agent to the Governor Generals Siloon will be between 

4 sod 10. 



43 


Carriage arrang'/T*** arn~:J a' f , f it 
1ST CA*fri*c- 

H E th- \ K.r*ny 
H H th* Mahiraj^ 

The Po! tir 2 ! Agert. 

Aide de Camp in Waitisg 

2ND CARRIAGE 

Her Excellercy th* Cojnt*ss of Flgn 
Th* \gent to th* Governor General 
Lo d Brute 

The Military Secretary to H E the Viceroy, 
3 RD CARR 1 VGE 
Lady Elisabeth Bruce 
The Foreign Secretary 
Hon ble R Bruce 

Aide de Camp to H E the Viceroy 
4 TH Carriage 

The Pruate Secretary to H E the Viceroy, 
The Surgeon to II E the Viceroy 
First Assistant to the Agent to the Go-terror 
General 

Aide-de Camp to H E the Viceroy 
5 TH Carriage 

Mr Manners Smith, Guardian to His Highness, 
Mr Latimer, Assistant Private Secretary. 

Mr Cole 

6 th Carriage. 

Members of Council. 




Carnage arrangements on arrival at Ajmer a. 

1ST Carriage 
H E the Viceroy 

The Agent to the Governor General, Rajputana 
Two Aides.de-Camp to H E the Vicero) 

2ND Carriage 

Her Excellency the Countess of Elgin 
The Commissioner, A) mere. 

Lord Bruce 

The Military Secretary to H E the Viceroy. 

3RD Carriage 
Lady Elizabeth Bruce 
The Foreign Secretary 
Hon’ble R Bruce 

Aide-de Camp to H E the Viceroy 
4TH Carriage. 

The Private Secretary to H E the Viceroy. 
The Surgeon to H E the Viceroy. 

First Assistant to Agent to the Governor General 

5TH Carriage 

Mr Latimer, Assistant Private Secretary. 

Mr. Cole 
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Carnage arrangements on amaal at Oodeyporc 

ist Carriage 
H E the \ iceroj 
H H the Maharana 
The Resident 
Aide de Camp m \\ aiting 

2nd Carriage 

Her Excellency the Countess of Elg n 
The Agent to the Go\ernor General 
Lord Bruce 

Tl e Military Secretary to H E the Viceroy 
jrd Carriage 
I ady Elizabeth Bruce 
The Foreign Secretary 
Honble R Bruce 

Aide de Camp to II E the Viceroy 
4TH CARR1ACE 

The Private Secretary to H E the Viceroy 
The Surgeon to H E the Viceroy 
Aide de Camo to H E the Viceroy 
5th Carriage 

First Assistant to the Agent to the Governor 
General 

Mr Latim'r, As tstant Private Secretary 
* Mr Cole 
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Carnage arrangements on arrtial at Jcypore . 

1ST Carrivge 

H E the Viceroy 
H H the Maharaja 
The Resident 

Aide de Camp in \\ aiting 

2ND Carrivge 

Her Facellency the Countess of Elgin 
The Agent to the Governor General 
Lord Bruce 

The Military Secretary to H E the Viceroy 
3rd Carriage 

Lady Elizabeth Bruce 
The Foreign Secretary 
Hon ble R Bruce 

Aide de Camp to H E the Viceroy 
4TH Carriage 

The Private Secretary to H E the Viceroy. 

The Surgeon to H E the Viceroy 
Aide de Camp to H E the Viceroy 

5TM Carrivge 

First Assistant to the Agent to the Governor 
General 

Mr Latimer, Assistant Private Secretary 
Mr. Cole. 

6th Carriage 

Sirdars in attendance on H H. the Maharaja 




47 


undents on arrival at Bikarur 


ist Carriage 
ncy the Viceroy 
''as the Maharaja 
e»l Agent 
ip in Waiting 


2nd Carriage 

I'ency th- Countess o£ Elgin 
t to the Go\ernor General 

cc 

M Secretary to H,s Excellency tie 


3RD Carriage 


ibeth Bruce 
5n Secretary 
1 Bruce 

r arap to His Excellency He Viceroy 
4TH Carriage 


te Secretary Hls Excellency He 
lent of Council of Rege„ cy 
np to His Excellency the^Vicernv 
ct i Assistant Private Secretary 7 
5TH Carriage. 


to the Viceroy 

raf“ l ,0 lhC A ?="‘ t» the Governor 




Carnage arrangements on arrival at Jodhpore 


ist Carriage 

H E the Viceroy 
H H the Maharaja 
The Resident 
Aide de Camp in Waiting 

2ND Carriage 

Her Excellency the Countess of Elgin 
The Agent to the Go\ernor General 
Lrrd Bruce 

The Military Secretary to H E the Viceroy 
3rd Carriage 
Lady Elizabeth Bruce 
The foreign Secretary 
Hon ble R Bruce 
Aide de Camp to H E the Viceroy 

4T11 Carriace 

The Private Secretary to H E the Viceroy 
T1 c Surgeon to H E the Viceroy 
Aide de Camp to H E the Viceroy 

5m Carriage 

Tirst Assistant to the Agent to the Governor 
General 

Mr Latimer, Assistant Pm ate Secretary 
Mr Cole 
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CsrrzJ'f crrargtirtrts or crrtr A? ci Bat 'd 


ist Carriage. 

H E the \ iceroa 
H H the Gaehnar 

The First Assistant to the Agent to the Go\ernor 
Gereral 

Aide de Canp in Waiting 

2ND C \RRI \GE 

Her E\cellenc\ the Countess of Elgin, 

The Agent to the Goaernor General 
Lord Bruce. 

The Military Secretary to II E the Viceroy. 
3RD Cnrriagc 

Lady Elizabeth Bruce 

The Foreign “secretary 

Hon ble R Brute 

Aide*dc Camp to II E the Viceroy 

4TH C\RKlAGr. 

The Prii ate Secretary to 11, E the Viceroy, 

The Dew an of the Baroda Slate 

Mr. Latimer, Assistant Pm ate Secretary, 

Aide de-Camp to II F, the Viceroy. 

5Tlt C\RRIAGF. 

The Surgeon to II E the Viceroy, 

Mr Cole 






Carnage arrangements on arrnal at Jubbulpore 


ist Carriage 
H E th** Viceroy 

The Chief Commissioner Central Provinces 
Two Aides de Camp to H E the Viceroy 

2ND Carriage 

Her Excellency the Countess ot Elgin 
The Commissioner, Jubbulpore 
Lord Bruce 

The Military Secretar) to H. E the Vicero). 

3rd Carriage 
Ladj 1 lizabeth Bruce 
1 he Foreign Secretar) 

Hon’ble R Bruce 

Aide de Camp to H E the Viceroy 
4TH Carriage 

The Private Secretar) to H E the Vicero) 
The Surgeon to H E the Vicero) 

Mr Latimer, Assistant Private Secretar) 

Mr Cole 
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Carriage arrangements on arrival at Benares . 

ist Carriage. 

H E tbe Viceroy 

Her Excellency the Countess of Elgin 

The Commissioner 

Aide de Camp in Waiting 

2ND Carriage 

H H the Maharaja of Benares 

3rd Carriage 

Lady Elizabeth Bruce. 

The Foreign Secretary. 

Lord Bruce 
Hon'hte R. Bruce. 

4TH Carriage. 

The Private Secretary to H. E. the Viceroy. 
The Military Secretary to H E the Viceroy. 
The Surgeon to H. E the Viceroy 
Aide*de»Camp to H E the Viceroy. 

5TH Carriage. 

Aide-de-Camp to H. E. the Viceroy. 

Mr. Latimer, Assistant Private Secretarv. 
Mr. Cole. 
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\Iewornndiim gning doles and places for Inc receipt 
and despatch of ffis Excellency the Viceroy's 
English Mails during hts Autumn Tour of 
i $$6 


INWARD MAILS. 
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OUTWARD MAILS 


Da c el departed 

c from Bombay 

PUct and date of despatch 

Norembcrfth 


DeSh on sih No\ ember before 7 * «* 

, Hth 

- 

Oodeypore on nth November before 

noon 

■'ill „ 


Jcypereon igti No. ember before 7 r u 

Baroda on a/lh November before 7PM 

Decemter jib 

- I 

Indore on 3rd December before 7 » u 

Ratbnnathpor on pth December before 
depart ore. 





NOTE ON IMPERIAL SERVICE TROOPS. 

Ttie lluor State maintains aregiroentol cavalry, 600 strong anil a battalion 
cl Infantry, strength 1,017 The former Is to n 
Ulwar m.ndedby Daoud Khan, and the latter by Nalha 

Singh The men are mainly Rajputs of the 
R.ste, with a few Mohom-tadans The hones of the cavalry a e nearly a > 
•tod breU-*small, sturdy little animals, with pood limbs and Capable of any 
amount of work The foops h»»e always earned gnol repoits from tl e Inycft 
log Officers and the Inspe tor General, wi| for several years were tie most 
epic. lent Corps among the Imperial Service Forces The cost to the State forthe 
year tSn fi »ai- 

Ri. 

I. -inters j.ij yyy 

Infantry _ _ 1,84,301 

Th* Jrypar Tr*» port Corps coo' sts 0 f two ponies, soo tarts, with an 
C»| Ills! meet nf under the Command of 
Jejpur Super! tend at Kal Bahadur Dhanpot Rat, »« 

nrr.ral of tie Comnmcnt Commissariat He 
partmeot, who'e •**'!««* have been lent to tie State The men who »re enlisted, 
and armed with swordi, arc party Jeypurn, R, puts and Muhammadans, and 
partly funjabls The pottles a*e purchased at the sarin « lairs it, Romans 
and elsewhere. The Carp* Is se'y completely eijn ) ped— lh» iri*, which are 
m»de to the State, be I n g ol the latest appsosed pa tie ro sod t* m >t eiTelent, as 



tmaf n« «4ytNng more ferfert," TJ< ««-t done lit fhe Cbttcil 7 ipeditloo 
p.o»e 1 the t*nft of Cord Roberts* remarks. Tlx co»t im i!gS-)d was R».m>,ji 9# 
The Bitasis Carnet Corps tas We" flip described as ufiioe, ft Is jou 
ft! nog, and Is organised as an Infantry rsglmsot ‘ 
Qlkantf. armed with short tlPcs, each mas maintaining 

A came 1 . In the (rent scat el the saddle of whl h 
tie s ts when moon'el *od d Ires the tame's j In the hinder seat another 
•outlet eant* carried, an that the teirp. Is able ta t-arviport a loret s-pial to Its 
<n>* strength met a considerable distance In a short space of time. No led 
eitnels itteanpjisy the corps for sho't t>i editions, say of 4er J days* dorat 0* J 









NOTES ON THE PLACES TO BE y^ny 






eooe.Tr q« Mcwa. T»«* (Ue ka • c t fo-asa o .*1 J »( e «ra<1 
of hi/ VIVO MW > fou -S«lr ore ,ht »fcole vrt^trt kill Of Jlesri 
Tket«4‘-»o'S ojjA!»]cj tie south woir« nnra -re c. this ncje. 

The other kill ra jet of Rj jttaea, -iiho ,h outr«-e«» 
las jtuficaot, Tte lowsa el Al»4- *»l J* ?nr ft asreroi g-ws o! b 1 ■ tax 
«r «f! (MMtel la Eha-*?e 'at lit range of seme local lo"«n«.t 
tie h fc *e» pt-l teej Al.af »,J57 ft— a here 1(1 ler»L Sou h of these a- 
tte Karaa 1 h s fiwcjreitit b_ibt ent* t «oo feet abort set 

leie- la the eas'ero Sjib, a lew tat rtJrlt'atl ra j- runs rasiirvl 
eoji west its! co^i-eji Thu nay rtvuxa fo a •■out i, tc’V 

ca iioeii-tueTifjT an - 1 gfres «7 few oreerei -* for tca.s jtirtai 
«t-ey t Lr mat at eg tie eorthe-a of le<t beat cl tie Chat" ha ire' as. 
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00 She tans The a e we e however se ously weakened by hecceb a <4 
fends t>« ween she So ankhyas and (he Chaahao and be vreen the latter and 
the Rah o s of Kasa j whchgvetu h a Oman coo the trad ons of 
the lat e par of the t h tentnrf Ne e he css when Shahab ud-d n beiran 
h s nvas on the Chanhans fought hard befo e th y we e d en out of A me e 
and De h o 53 a o and Kanau) was no taken I the fo! to or yea 
Kntab-ud d n ga oned A ne e and Anh wa a and the Musa mans p- 

pear gradna j to have o e awed f they d d no en e y reduce the open 

count f They ee u ed the na a al ou c a of R» po aoa oward Gajf at ct» 

the south-west aud owa ds the v* cf of the J moas on the noith-east 

and the effe t was p obab y to p ess ba k he c ans In a the o J "2 

dsteS where a mo e d If u and less n ng coon ry affo ded a se ond 

1 ne of d fen « a a nst the fc c jeer— a ne wb ch they ha e hc-d so ess 
foly up to (be presen day 

Indeed se ngasdefo thep esentthetwo Jat t a es cf Bha purandDho 
pu and the Muhammadan P nc pa y of Took) Ra pu ana may be de erlbed 
as he tt on w h n wh h the pi cb coded R put c ans ba t ma dta ned a 
sort of lodependen e under the own ch ef a ns and hare kept to e h he r 
pm eso e es eve sn e th p n pal dyoas es In Aorthe u lodawee 
e st down «nd swept away by the Mu a mao rrup ons And he ei s ng cap 
ta s of he mod a S a es nd a e the poi ons o wh h the ear e ch efs 
re ea d. Thus onecno (the Bha s) had at anea ype od fonndeJ Ja ia)n> r 
n theca erne north ws bar ng been dn oacos he Su e by the Gh sn 
vde conquero s the Rah ore se <d down among the sands of Marwar or 
fodhpu he beiod as pushed (nwa d from north-east and sou h wes concen 
tra ng on the Mew a p steau beh nd the s a ps of the A ava s j wh e the 
Jaduns we e P 0 cd by the h s and rav nes tha I e a ong the Chamba 


cen ury tier h sou hern Pro nceoflttalwa was at a hed by the Mosa mans 
totheDe b Emp e and a the beg no ng of the 4 h cen ury AU-ud d n 
Kb I final y ei erm na i he Ra pat dyeas es In fu ara wh h a so be jmc 
an mpe a V 0 n e. When at ength w h he dec ne of he Tasb ak dyna y 
Ind penden Muhammadan k ngdomt a 0 eln Ma wa and G a at hcepotves 
p o ed mo e form dab e o he Ra pq 3 hsnecathe De h Emp e had been j 

and h ooghout the 15 h eentruy the e was war be ween them and he cans 

Fo a short n e a a he b g no n ef the fith ccd 0 y came a b ant 
re a ofRaputs eng h The ast Afghan oyna ya De hi was b caking op 
*nd Kiss and Go a were at wa v h each 0 he when here arose be 

famous RaoaSanga ef Mtwa th f ol he Sesod a e 33 The aentsad 
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If Antaugicb's impotent invasion be excepted, it map be affirmed that, from 

Akbar’a settlement of Rajputaoa op to the middle of tbe i8tb century, the 

R» Jpot dans did a'l their serious warfare on Jtr the Imperial banner In foreign 
wars, or in the battles, between competitors for the throne of Dc'hi. When 
Aurangeeb died, the elans took sides as usual i and Shah Alim, the son of a 
Rajput mother, was largely Indebted for his aucceis to the swords ot hit kinsman. 
The obligations of allegiance, tribute, an J military service to the Emperor, were 
undoubtedly recognised as difin og the political status of the chief so long as 
an Emperor existed who could exact them After the death of Aurangteb, the 
Rajputs vainly attempted the formation of an Independent league for their own 
defence, In the shape of a triple alliance between the three leading clans— the 
Sesodias, the Rahto , and the Kachwaha , and this compact was renewed when 
Nadir Shah threw all NonhSru India I nto contusion. But the treaty contained 
a stipulation, that In the succession to tbe Rahtor and Kachwaha chlefships, the 
sons born of a wife from the Sesodiae should have preference or c r all others ; 
and this Invidious preference was the fruitful source of disputes which soon spilt 
up the federation. 

About i7Sd, the Marathas got possession of Ajmcre, being ealled In by one 
of the Rahtor factions , and from this time Rajputana became Involved In tbe 
general disorganisation of India The primitive constitution ot the clans rend- 
ered them quite uuflt to resist the professional armies ot Marathai and Pathani j 
and the Pajpot States very nearly went down with the sinking Empire. The 
utter weakness of some of the chiefs, and the general disorder following the 
disappearance of a paramount authority In India, dlslocatad the tribal sover- 
eignties, and encouraged the building of strongholds against predatory bands, 
the rallying of parties round petty leaders, and all the general symptoms of civil 
contusion from dismemberment among rival adventurers, the States were 
rescued tay the appearance of the Eugttsh on the political stage 0 f Northern 


In 1 * 03 , all Rajpotana, except the remote Slates of the borth-west, had. been 
virtually brought under the Mahratas. who eiactc^ tribute, held Cities to ran- 
som, annexed territory, and extorted subsidies. Sclodhla and llolkar were 
de’ibera-eJy exhausting the country, lacerating It by ravages, or bleeding It 
scienti6ca'ly by relentless tax-gatherers ; while the Helds bad been desolated 

by thirty years* incessant war. Under this treatment, the whole group of 

ancient chieftainships was verging towards collapse, when Lord Wellesley 

•truck in lot the English Interest. The victories ot Generals '' ellexley and take 
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and the consequence eras ibat the great predatory leaders plundered at tbtlf 
case the *'tattl thus abandoned to then), and became arrogant and aggresslv- 
towards the Brit sh power This lasted for about ten years and Rajputana was 
desolated daring the interval The roving bands Increased and multiplied 
all over the country into Pindar! horde* until In t9i« Amir Khan was I ring 

at free quarters in the heart ol the Rajput States, with an army estimated at 

30 ooo horse and loot and a strong force of art llery The two prlue pal Rajput 

ehlelts oships ol Jodhpur and Jaipur bad brought themselves to the brink of 

call act Ion by the (atnous lead between the two rulers for the band ol a princess 

of Udilpur wh le the plundering Maratha* and Pathant coennraged and 

* renuous y aided the two chiefs to ruin each other, until dispute was corn 

prom sed upon the basis of poison ng the girl 

la till S r Charles Metcalfe Resident at Delhi reported that Ihe minor 
chiefs urgent j pressed for 8 ttlsh ntervent on, on the ground that they had a 
right to the protection ol the paramount power, whose obrlous business It was 
to malo.< a order At length In s 9 ry the Marquis ol Hastings was at last able 
to carry into act on h s plan for b eating up the Pindar! eaenps, eitlngulshlng 
the predatory system and mating pollt cal arrangements that should effectual v 
prevent its revival Lawless banJ ttlwtte to be put down, the general scram- 
ble lor territory was to be coded by recognising lawful governments once for all, 
and fit ng the r possessions and by according to each recognised States Brit eh 
protect ou and territorial guarantee upon condition of acknowledging our right 
of arb tratloa and general supremacy la csteroal disputes sod political relations 
Accord ngly the PI odarlisvere put down, Amir Khan submitting and signing 
a treaty which constituted him the first ruler of the eslstlng Stated Took By 
she end of iSiS all the Rajput States eacept Bhartpor, had eiccuted treaties 
with the paramount power There was a great restoration ol plundered Districts 
and rec Ificatlonol boundaries. S-Indhla gare op the Province ol Ajmtre loth* 
B Irish and the pressure of the great Maratha powers upon Rajputana was 
permanently w thdrawo 

S no- then the political hlsto-y ol Rajputana has been comparatlrelv bn- 
eventful The g-eat sto m of the mutinies ol i»,y, though dangerous while 
It lasted was short. The capture ol the town ol kotih which had been held 
by the mutineers ol thatS ate. In March iS«J marked the cttlnctlon of armed 

rebcllon In the Province. The on y serious disorders In Rajputana had been 

caused by mutinous mercenaries lathe service either of the British Government 
orof the chiefs There was no question of Internal treason, or of plots for 
tht sub version of chiefs or dynasties j and tbs country at large probably suffered 


Oanr —The geographical distribution of the Rajpot clans Is broadly as f«I 
lows >—The Rs 1 tors art probably tht most Bumcroos of all | they really pre 
cate In the north-west. In the country Of Marwar, Bikaner, and Jab aimer 
Stat' of Klshangarh, and all about the central pirtloa of AjScx. In 
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the Bhattls rale In the north-eatt Stases Is tie Kachwaba rtan vry strong 
in Alwat and io Jaipur ; some il str cts In the noth of Ja pur be eg a together 
in the hands of the Shalkhawat sept of the Kachwahas IheChauhans once 
famous in the h story of the north west of Ind a are now most nfl ent al nthe 
Eastern Sta es where the Hara sept hai been long dominant and the Ecoras 
another sept of the Chanhans stllhod S rohl wl lie the hhicb s alo belong 

anceof the Chaubant at Delhi is to be found la the petty Chiefs h p of Nim ana, 
held by Chauhans who calm descent font Pr th vl Raj and nthe eat erne 
north wes the Raa of Kmaf^rh a Banswara is the head of a Chauhau co one 

All over Mewar and the no h wes ern Sta esof Ra putana below the Ararat! s, 

the SvSOd a clan p edomlnates the r head being the Maharana <f Udaipur the 

«We t famt y Of the purest blood of the who t Ra P t ck e Among other elan* 

of h gh descent and h stor c celeb Ity which we e once powerful but hare now 
dw ndled In numbe s and lost their dom nlon may be named the Par bar the 
Pramara and the Solankhva 

The clans a e of course the a is oc aey of the conn try and thev hold the land 
to a rerv large extent e he as free re s of reot or as eul Ivato • As nn ed 
lam es of pure descent as a lauded nob t and at the k nsmen of rul ng 
chiefs they are also the a itoc acr of Ind a and their soc al prest ge mavbe 
measu ed by obserr ng that there Is hardly a ruling fam ly (as dls ngulshed 
f om a caste) In a I lod a wh ch does not claim descent f om o Irrtgu arcoa 
nec onwih one of these Ra put stocks The Rajput proper is very p oudof 
hswa Ikercputalon and most punctll ous ou points of etiquette The trad! 
t on of common ancestry has p eserred among them the feel ng which permits 
a poor Rajput yeo nan to hold h mself as good a gent craan as the most power* 
fu) iamlho dec Pr mngenlture exists Cut the custom of equal d vision of 
Uhe Itawce I* more o less tn fwet among the Rahtor* of the Malian! country, 
among the Shalkhawat sept of the Kachnahas and nee tain o her t «be» 
The marr age customs are at fctly ex gin ous a ma nage w h n the dan 
be ng regarded as Incestuous thus each clan depends on the olhe clans forlla 
w ves for of course no Rajput can tale a wife elsewhere than from Rajputs 

ULWAR 

In 11«J A D Udey Karan Chief of the Kachwaha tr he of Ra P Is took 
hi* seat n the addl of the te r lory now 
Ruing family known as J jpnrt 111* < dest son BarSngh 

was the ancestor of the present ruling faml y of 
Ulwsr, who are of the Naruka bran b 

Parup S ngb was the f it Ch ef of Ulwar and was styled Maharao, he 
bar! og east off his aleglance to Jeypore about the year ijjo A D, i* after 

the t mo »t battle of t lined* 
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Pag rh WII the tint fort ot laipo tanee bu l ltd poiiened b» Parfap 
e lngh and 1 1* indcpcn I*«ce may he taldtohare commenced » hen he entered 
Ulnar n i7;S A t) audio k oictpottettloacf Ihe lort from (he Dburtporc Jata, 
He died in i;>t A D 


■bmbbmb i 


nofcicoltba 'tale, the lo lowing arc Ihe Cb eft nbo barerolcd Ulwan— 
Frit Chet Partap Singh tocceeded by Maharao Bukhtawar S n„h (adopt 


Second Bukhtawar S og\ lucceeded by Maharao Banal Singh (adopt- 


Third Hanoi Singh tucc ceded He Maharao Sheodan Singh 

fourth Sheodan Sloghaucceedcd by Maharaja Maogal Singh (adopt- 
*d) 

Fifth „ Mangal Singh who wit the «r»t Maharaja, d ed In May 1*91, 
and »>i a cceeded by hit ton Mahar* a Jey Sing h tbepre 
cent and tilth Ch ef and Ihe aecond Maharaja 

JeySln«h wat i« ye-trt nldoa thepthof I Iy thin year and la now* atalent 
sttheMdyo ol ege Ajmere Wllle Hit I Ighnett It a minor ihe admlnltt-alton 
of the state It carr ed on by a Cooocll cf Regency, ttyled • The Slate Couo 
ell computed ol four mtmhert acting under the general tupervltlun ot tho 
Pol tleal Agent and aided by b > adrlcc 

Dur ng Ihe Mot ny much loyal aultlance wat rendered lo the Ilrlllth Toe 
erpmeot by Maharao Dannl Singh who arreted ailing Hit mutineer! that 
toujitreluge In hlttemto y aoJ handed them orer lo Brltlth ■utho'lly 




Rajputs The present Ch < f of th $ lam ly cla ms to be the representative 
of the celebrated P rthl Raj K ns of Dc hi, who was hi led by Mahommadan 

l \V*I on the western bo der aoj uhab ted chiefly by Ra puts of the 
Sheikhawat clan the most mpo ant one Id Je -pore 

3 Rajawat on the south wot which used to be the ten torr of the once for 
m dable Rajawat Ra pots of Jeypo e 

4 batukhand on the sootb-east 

5 Mewat the largest and most mportant tract s tua ed In the centre of the 
State nwhch Is the capital Itvtflwar 

R dges of hi Is geoeta l piral el, and usuall ruao og f om so th to north 
are met » th th o .hout the State but the 
gene al run of the h 1 s as a mass atom south 
west to northeast 

The hlgest peaks eary f om « o» to a »oo feet abore sea leec and the blltl 
cst part of the State s the middle and west and the south west po tloo The 
northern pot on of the Sate s the most open 

The chief rl ers and streams areth- Sabi, the Ruparel the Chauhar-S dh 
and the A abgnrh The former forming for part 
Rivers of lls con sc the wetlcm bounds y of U war isthe 

largest InU war but I sba kssre t gh and Its 
bed too sandy for cult ration 

The city Is admirably situated In the centre of the State In the Mewat tract 
Accord ng to local legends ths fort and c ty are 
said tohaeebcenbn It by theh- kutnpa Rajputs 
many many centuries ago but the date Is not 


Pbys cal 
I Jilts 


UlwarCty 
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4. Tit ilmara a * private Railwaj-Srat do, 

• batch Jang » tomb «n the Short pore read bollt »n 150 A D 
Tbit dome it conspicuous and quite a un-que epee men 

Patch Jan- was probably a khaotada, aod hi* II Solo origin would Ketn 
to be ti ab »b e d at the icueript on 01s t it a \api cfiar.ii.ftr and th- dare 
g con bath bumhat { H odu dare > and H >ta ( Mahoaiinadao date ) 

6 The publ c garden knows a rht Cocnpan Bagh" laid out b blabs ao 
SiiLOdan j> ngh <0 a h h a mo t p tfure.qug feme) was added by Maharaja 
i'tan.al * ngb about Che ear rb* 

7 The Mice Daeg'ee hetveea the Oann 11 as Palacr and the cltv on 
v-Ji <b a phfa C It tve be -t OMtlf UC cd, (he t pper parr at wh h it intended 

to aceortltnolate sh* Maharaja and the gras nd dour dstngu*hcd European 

buesM TI bu In' » calc! the Laosdowue koth alter Lord Lam 
low « who U J tlu. teumlat on stone In lips 

A1 o tht e <.x« the koiwal Teh* H 6h School t» speosarf, Jail 
btah e» et a w la t e That • shoo wh« e »ous of Rajput noolet and 
Thaku • rcte vt » au y educai 00 

Nl»« ro « «» h wen ol thscity « t fame S I ic M akt wh ch has 
Cans to much lar Ul rat It It formed bj a /eataarr dat> about <4 foer high 
nd > 00 f et lav* eh o »n » on an oCBnentol h R pa t r tor by Mahjrae 
tlann S n„h JB it it wh it Maiifaj* SUogafS 0 b added some tit fret to tt 
tie ght 

T vo ad edneti br eg In water* to 0 wat to which is doe the ltd Itty and 
be* ( a t> R 3 dens and eni 1 oat Tbt late when fo ) swmr oncaotl shall 
s U on« 10 1th ce fourth* olamlr wide at the broadest pi act and abounds 
tia U. ub a nt e foiad la tbeuelobbuinfiood A qua at palace with 
n Uau ul 1*01 look* tht lake 


The Uo t e lame 
the Maharaua* a tdaj 
The Mule hdi ded 
Fit at Divisions 
and on the southern 
'than Chart 

Tribe* <H adas). 


ame fit 4 of La«wa I whe-e Lord Lake defeated 
tn iei due east of til war city 
| twcl c Tehsl * name's Tl.ia'a Ki hesgaits Mao. 
dawar sod Bettor to the oo'lh south of them 

come l/oblodga h, Ramga S Ul war and Cans ur 
er are Ka burner, Lachtnacgarh Itajgnh, and 

There are nb pastor*! people without Settled 
homes in the State. 


Of the I nhabltini* shoot j,gp coo art filsdus, of whom more ifeno on*. 
Ihl 4 »« cultivator* 


About 1 


Mossalnsart, of whom sheet two-third* are cultivator*. 
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The Hindu J ton* n t of Brahmins, Ra pull, Jail, Ahlri, Gu.ari Dhakars, 

The Rajpnti, of lhakofs of Ulwar, although not forming one twentieth 
part of the population, are the ruling class, and those amongst them who 
possess ;ag n a e considered the arlstoctacy 
Chauhans are to the north. 

Sheik haw at t to west | 

Rajawats to the South west and Naruk as chiefly elsewhere 
About half the Erahmlua are agriculturists 

The Minas are of two Janes, ZemmJari (cultivators) ard C owkldarl 
(watchmen) 

The latter are a criminal class aed are those who elsewhere gee work 
to the Thagi and Oacotty Department They ire kept under strict surrel] 
lance acco-dlng to the rules In force, and so so ell are they managed that they 
sow glee the State little trouble 

Of the Mussalmaos, the Meos are th» most Important i In fact they are the 
moat numerous race in the State, forming as 
Tribes (Mussulmans) they do ahnut one-eighth of the entire popu 
Istion, and the agricultural portion of them 
Is far greater f han that ol any other class 

During the per od of Mahomma Ian power thev were sotor ou« for tur 
bultnce and predatory habits, but Maharaos Bukhtawar S ngh and Baonl Singh 
broke up their Urge Tillages into sue ler hvn!tt«, sad th-r sre cow peace 
ful enough. Ther da m Rajput origin They are all Mussulmans In name 
but their tillage delllti are the same as those of their Hindu neighbours, and 
they keep Hindu as well as Mphommadas fcstlrals 

About one-serenth of the Repute or Thakurs are Muisulmans 

Amongst the other Mussulmans are the Kbaoiadas, the old rulers of Mewat 

They are numerically small, but are the best cultlTSton io the State nest to 

the Meos They arc socially aboee the Meos and a.e better Mussulmans 

There are, howertr, no great feudatories or powerful nobles within 
the Stste The one feudatory Is Nlmrana.ca 
Feudatories and the north-west border 

great nobles. 

pres lout to tSdd the relations between Clwar and Slmrina caused 

much trouble to thi British Goeersroeut. asUlwsr declared Mmrans to be 

a mere Isglrdar, s-d the la ler cUlmed complete l-d. pesdcecr EreotuaLy It 

was decided In iklS nnd sreed «® bylmh par les, that the Ra,a of Menraua 


J 




Th se now com 
litiper al Serv ce 


rone 7he 



s of a DOS cfTc cot Casa i rcg <n 
_ t t fij s OBg <od of 

Troops hoty rcg moot cal 
c a a > Iran port cons oi jo 
P t of 9> mu <s 15? poo « ac 


ca ed tb s ta» 
the fa eh I » an 

I es and 175 POn 
'S carts They a e 


n Feb a 5S8 H H ghness the a e Malta aia Manga) S ngn who 
I h Government to t* sc and c-jntpacxc y eg men joo • rong, and an 

Maha a a Afaoga) S ngh was t 3 be) cred the f st Rajputaoa CIi cl who ane 
feo want to »M o the de!en e ol the Emp e 

Th s offer was acccp ed by Government o Ap iSSS 

Ten-o eg men t were o g nal y forme 1 by picking out the best men from 
the Mt and tod U »a Lancers and front be three UJ war Infantry batta 

In S 9n mbet tSS? , he t» 0 rew regimen s wt e re-orgalosed onde the 
a s ee of Co one) O More Creagb *c and were shortly xltetwa ds raised 
bf H • If ghnets to the present streegth. 







78 

“>■». -i? '"** , ««d r -«™. 

ttfore, a>. ’ si, Our ,t ^ to fta, a . 

Z ,as ,h ' *?;, •■**•*.. 6u,,j *K. " s a 

«*?2S* »X"'- 


h. , " td 4i»k un <'W , ... ' ‘ '•> t. wh "“ r ^s f 0 ,v ‘"'He,. 


c '"0p|, , '■« fo fi ' Tn «Um e “ 'a 

•'"»« TO ,“""■■«/», ,T~- 

m a>eii 


• *ht« 

c * 

«. rs' «•>»,„ „ "'“ ■“' 

“• .?«,“■ c '««Z‘ ”* ■». "■ “• 

***•4(1100 A,a,| oiud . “* a *Bii 0 a- ' 0 ’ er 70/ » A enf °flA> ,, 

tot,?; .“r"'* 

•«. “• «;s ■*• 



<l^dS W ** lvl 3,af 4h £?**»• «• A*," 91 °'-*ol° r " r '‘ 

C.T Siss; “ s?* 




En Wre 


Ue Wan, 
*«!>* 






So 


The bop ref it In boarding hooses erected bjr the Dorbars cl the State* to 
which they belong 

About 1 a It* from Ajmete I* *'tuated on a imaN late the holy town of 
Pujhkur, the on If town In India which coo- 
Pushkar tains a temple dedicated to Brahma, ho Dr 

log thing may be pot to death within (he limits 
of the town In Aovember a great fair Is he d attended by pilgrims who come 
to bathe (a the take. 


Oodeypore {Meynar) 


The Oodejpore faioly now representing 1 
highest in ra 

History of the Oodej- Rajputs it 


he Sl*od a cla n ol 
lk and dignity of 
India 


Rajputs, )■ the 
the royal races 


They belong to the elder branch of the Sortabans, or children of the sun, and 
da m descent Irom the eleat al Rama who regned at 4jndh a Ou lb) at the 
time when Voodesthernf the Lunar Ra erclenedat luirapresthe (I’elhl) Hli 
descendant Kanakscn (about A O ’*> em grated from Oudh to cmierat, where 
tbe Sorajbana IC gned til) their Capnal Dalahhi near the present city of 8hao 
pagar was destroyed by an lorajion of fore goers from the north (probably 
Persians) 


TheQueenof the Ruling Princewas absent on a pilgrimage near Mount 
Abu, and so escaped the general slaughter She took refuge m a care, and 
after giving birth to a son, sacrificed ben elf on a fDneial pyre The boy 
cal ed Keshardlt, ortnore commonly known as Ccha (ca.e-born) crlg nated 
the Gobltot or Gehelot cUn of Rajputs, was brought np in the family of a 
Brahman priest, and In course of foie received the mark of ehlefshlp from i 
Bhll who with Wood from his own fioger. Impressed the Teekj on Gohas head 
This practice was maintained for many generations at the succession cerw 
monies of the Chief of Meywar 


It teems that Gohaalterwards reigned at Idar, which for eight generations, 
was held by his descendants until the Bhlis rose and killed the r ruler, whose 
Infant son, Bapa, was saved and removed la N agin Jr J, about 10 m let north 
of Oodeypore, 


The family now termed themselves Aharyas Instead ef Gehlots- the nime 
was derived I om A bar, a vt tage near to Oodeypore, w here stand the cenotaphs 
of the Royal families of Oodeypore 


Eventually Ba P a sought refuge with the Meet chief of CMtov, then the 
swing I loidM Matwa, 'Eater on he led tbe Chltor forces against the Afahomedans 
Horn SlnJ, defeated then! and ultimately made HcaseK matter o { Cfcitor, aid 
about A P. 1 as f sanded the kingdom of AJeywar 
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The fallowing reigns of Rataa, Bilramjtt, and Ooley b'Og wereremarkah 
for lever* strugg'es with Bahadur Shah, king of Ouierat. and the Empe'r 
Atba-, who captured Chitor I5fl AD. Oder - si0 ? the eh'ef, t^eu Ced 1 
the Arra.a'll Hill* and founded the present citr of Oa icypore, iji3-is;i HI 
•on Pertab wav a brare warrior, but without resources He first desolated ih 
plaint tl Mtywar to Impede Mahometan Invasion, but later on, tfaroneh th 
patriotic he'p of bit Minister Dheem Shah, obtained t*soo«e*«, reconquer* 
tht country, and recovered chitor 111! life was In one of bis battles saved b. 
the chief of Sadrl, who raised the royal insignia over bn own head, an, 
sacrificed himself tor hit Sovereign. To this day the descendants of the Sadr 
house are privileged to use the royal insignia. 

During the succeeding reign his ton Am va In i«is ease allegiance lo th< 

Emperor Jchaoglr and Mahometan supremacy lasted for nearly a century. 

Id 1700 an alliance was formed with Jodhpo.c and Jaipur for mutua 
defence against aggression It was stipulated that sons of Codeypore Prlncesi 
should succeed to the throne In preference to elder sons by o.h c r mothers 
This led W constant quarrel and to a cutnoui wat between Mar war and 
Jaipur, whose chiefs both aspired ro the band of the Prlocess Krishna K«arl 
of Oodcyporc, To pretcrie peaie poison was Risen by her father to the 1 1 fated 
Princess, and *» since that time lor nvc generations the ruling chief, have all 
been chlldicst, the Rajputs consider that the taring of an innocent life has 
been avenged. 

Owing to internal duseotlaa* the Marhutas were called ’n as arbiters an 
evil day for Mcywar, aa the country was harmed by Pcmdla and Holkar, 
and afterwards by AoitrKbao, the Pladati, eo such a degree that Bntivh 
ptoteitlon was preferred and obtained. 

lo 1817 a treaty was concindnd with Maharana I'hccm Singh 
In i8j! the OlstrlLt of Merwara, which had previously been managed by a 
Triple Government IHrulsh, Meywar and Mar. 
Merwafa Battalion. bar) was taken under British Administration, 
and the Merwara Battalion wa« nlsed Meywar 
was called on to pay a share Of its maintenance, which it dues to the prcSeot 

Jo 18J8 the present Meywdv Bhil Corps located at Kherwara was raised, as 
ll was iouod necessary to have constant super. 

Meywar Bhll Corps. vision to p-escrie peace with the wild and rest* 
less Bhils and Grasseeas, who, while owing a 
nominal allegiance to Oodeypore, hold lauded rights over which the Mabaraoa 
hat no power. The Meywar Durbar contributes largely towards Its support. 

During |h« lime of the India* Mufloy, 1857-SI. Maharana Samop Smgwa* 
conspicuous lor Ms loyal assistance, arid the protection afforded to the Earn- 
peao refugee* from N«mJnh, 
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warciy fkllkl) wh ch resounding along the hilltops summons swarms of 
their people armed w !th bows and arrows all ready for the ftar. 

The city Is vtiy pKtatesqnely situated about ic» feet atave sea level, on 
a ridge above the Plcbnla lake, so coiled front 
Oodeypore City and the o d tilUge on whose site the palaces now 
Suburbs iWn a h surrouuded hy a wall with sis 

gates, and contains a population of about ao.ooo Hindus and 9,o» Maho t edana 
There is eo trade peculiar to the c>ty , it is supported by the expenditure 
uf the court, and its nobles, const of ytho-n have residences in the place 

On the lake are the Island palaces of Jug Mandar ard Jug Ncwas, construct 
ed by the Maharanas Jagat Singh , about i6|0 and 1733 A D ) The former gave 
shelter to the Emperor Shah Jehan, and later on to many European f ami Its 
who fled from Necmuch during the mutiny of i$a7 Just across the lake is the 
KhasOdi, a shooting bos, much frequented by the Maharana, where hundreds 
of wild pig are dally fed. 

About four m lies across the lake on hils, about 3,500 feet high, stands conspi- 
cuous the Fort of Sajjaogarh, well worth a tisii for the estcnslre view of tl a 
Oodeypore valley and the surrounding Hi ly Tracts 

1 n the city and Its suburbs are the pa acea of the Shimbu hewas and 
Bari Mahal, the temple of Jagan Nath dedicated to \ ishnn, and the Victo Is 
Hal*, erected inherent tithe jubilee of Hti Majesty the Queen Empress in 
front of the building Is placed a marble statue of Her Gracious Majesty which 
was unveiled by His Royal Highness the late Duke of Clarence when he visited 
India in 1390. TtcGootab Bagh (State Gardens), superintended by Mr Storey, 
are tastefully arranged and well kept np It contains 3 good cricket ground, a 
small de-r park, and a good collection of wild animals, Including some fine tigers 

East of the garden Is the State Jail, eorta nlng about 800 prisoners, and close 
by on the other side the Walter Ho pltal for females, under the supe Iniendence 
of a laly doctor— the foundation stone was laid by Lady Dnffenn In iSlj 

Further on in the city are the State High School and the Lansdowne 

Charitable Hospital, Inaugurated by Lord Lansdowne when visiting 

Oodeypore in iSgo It Is largely attend -d, and (s under the supervision of the 
Residency Suigeon 

There Is also a hospital maintained by the Presbyterian Mls.lon, which Is 

nutter the care ofRevd.J Shepherd who,for nearly 10 years, has been connected 

with the Meywar state. 

About two miles from the city on the way to Chltor Is the village ofAhar, 

where are mins of an andcot city, and the crematory and cenotaphs of all the 

Rasas of Meywar since Oodeypore became the capital. 
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th meets another fang* <m the east The c ty Ell up the acg e 
itvordges anti a sma 1 pass at the point of junction leads Into a 
a ch Is s tua ed Amber the o J cap tal 


Jeyyore 9 1 ghtcd vr th e a! and a suppled nth water wh ch s pumped 



(3) The Public Lib ary (i The Mint (5 A la ge no robe of temp es. There 
Is a fine col ect on of t gers at the end ot the street facing the T rpol a or ccn 
tral gate of the palace The palace occupies a seventh of the c ty Itcontans 
besides the pr rate res denre of the Ch ef th pub c a (Tees the old astronom 
cal observatory of Sara JeySngh thcamoury the 1 bra y and the stables Ic 
ihegroundtof which an ntal combats arc sometimes ethlb ted In the Ram 
tse vas Public gardens to the south of the town there are (1] a large Zoological 
collection (1) The Mavo Hospital aod (3) tbe A bert Hall 

The fonndat on of the hospita was laid by the Ea of Mayo o J;S and 
h s statue stands befo e t In the year 895— 646 n pat ents and S3 33S ont 
patients were treated and <lo ma or and ao3 m nor operat oos were perfo med 
The e s a Vacc nat on Dcpar ment w th <« ope ato s who ra c nated 61 901 
child en last year In the same pe *d In all tbe rj Med cal Inst tuttons of the 
S ate 86 743 pat eats (ol whom 37 333 we e women) obta ned med cal relief 

The A bert Hal (wh ch was faoaded In 1S7S by H s Royal H ghnesstbe 
Prince nf Wales) was opened In 1877 It •contains a pub c ha I and an 
Econom c Educat onal and Industr at A t Museum which at racts about 
a quarter ot a m I on vs tors annual y Outs de the town Isa Meteoro Ogfcal 
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Rao BlkajI was k I led In a skirmish close to the City of B kan r loA D 
IJ04 Ht left sesen widows and ten sons The w dows became sattee 

The present Maharaja Gaoga Singh Is the > st ruler ot B asnir He was 
born on the 3 d of October sS 3 o, and succeeded his brother Maharaja Dungat 
S ogh on the 31st August iS 3 ; 

In addit on to the Chiefs of Jodhpur aod Blkan r, the rnlers of the following 
States are descended from Rao Jodhaji and are known as Ra-hor Rajputs, vr* , 
tdar, Kiel angarh jhahna Rut am Sa laoa and S taman 

The 6th ruler Rai S ngh was g r*u the title ef Ra a bp the Emperor 
Akbnr The date o! th s grant is net g ren bnt it was probably about A D 

The gth rule Karan & ngh was bom 0 A D 1606 sod came to the throne 
fo i6jt He was the most famous sold er of them a 1 He and h 9 sous l’adarn 
S ogh and Kesri Slegh distlngu shed themselres greatly by h 6 ht nj foe the 
Emperor Anrangzcb On one occasion the En peror summoned the Rajpotana 
ch els to Attock They began to bare »usp clous that he Intended to Inte fere 
w th the 1 rellg on and determined to return home they e ected Ra a Karan 
S ngh as their leader and saluted h m « tb the cry Jal Jasga dar Bad 
■bah wh ch means V toryto the Log of the desert." This is now the 
motto of the family 

The State St 11 holds three silages In the Deccan which were granted to 
Raja Karan S ngh by the Emperor Auraugscb 

The rath ruler Amip Singh rece red the lit e of Maharajah from the Emperor 
(or his terr ccs In the conquest of Col onda Heded oA D I6)S at the age 




go 


numerous members of the money lending tlass, who bring home Ihe gain! 
they have made In a moat etety t ty of India and build themselves lord] 
ab des In the r tiatt e pace Unfortanately these mansions hare not beet 
erected on any plan but whereret the owner con'd get a piece of land to buttl on 
6 Old Fort -"This was built by Ran Pika I and s pi tu csqo> y •Iroaied on 
high rocky ground Insldethe so (her wall I s small a d i now cHcHv 
occupied by the prlnc pa temple tbnt nl Latshml \ar* n jl nh <h was I > t 
b» Rao Luntaran the 3rd r lor ato lA D is o The Maharaja ol C ka 
nlr Is styled the l> nan of Lakhshm i \a a n ji 

JODHPUR (MARWAR). 

The State of Marwar Is bounded on the north by Blkanlr and the Shaikhs 
watl d st t of Jevp ir on the no th east by 
Boundaries and area Je>p rand Mshcngalh on the east by Ajmere 
Merwara on the south east by Meynar, on the 
south by S roh Palanpur and Runn of Kuch on soitbwct byTlar Pa kur 
d str ts of S nd and on the we»t and north-west by Jcjsalmere , 

111 es between I at !*" a« and 170° 41 n and between Long jo® 6 and 75® 
14* E Its greatest en"th nor h-east aod south west s about 3 o miles and Its 

max mum breadth Is a bo t 190 m le» It contains an area of 34 963 equate 

miles 

The configuration ol the country may be brefly desrr bed as a rast sandy 
pta n with in the aouth east th rd of the d s 
Configuration. tret or to the south of the Luui Rlrer carlo s 

iso ated hi Is of Ihe same description as the 
Ararat! range but none ol the e bl Is are suiTiient y elerated or extenslre to 
deserve the name ol mounts a ranges 

the Sonda hills In Ju.wantpura, the Roja bil s in Jatore The Lhhappan ka 

Pahar In S wana 

The geolog cal characteristics ot the country arc somewhat complex and T17 
considerably as the d strict Is trarersed from the 
Geology east to the west The so uh-f astern bounds y 

which town ds the south is within the frontier of Marwar coos sis principal y of 


Marwar pla 
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abandoned (be caote of Ram Stngh, and made l!m> with Ml opponent on the 
ba(l( of the cesiion ef Ajencre, which had been almost continuously held by the 
Ratbores alnce Ajlt Singh a time 

lUktrtjt BtlktSmck— {J D r'l) who emted bis nephew Ram Singh, was 

the last Ratbort chief of great personal prowess as a fighting man, and hll cha- 

hare tried to alone foe hl> parricide by governing justly " Bakht Fhahl nlao " 
or 8akht Singh » jostke Is »tiu a household word Indeed Ealht Sigh is re* 
garded as the type of a brare,Just!ce-lo*lo$ Rajput Prince, and his eiample In 
the present day Influences gallant Rath ores. 

tldhttij* flij/yJmjS— tA O Daring bis time the battle of Tonga took 

pfact la which the Maharattas unJer De Balgne were utterly rooted and Sclndla 
compelled to abandon not oo>y the Held but alt h Is conquest for a lime. Bljey 
Singh rccoeercd Ajmere temporarily He Is looked upon as a model adminis- 
trator The esprcssloc for the mllleolum In Jodhpnr UBijrj-Sar* When some 
forty-sir sears ago, the Paramount Power first Interposed to check m smanage- 
ment In Marwar, Bljey Singh aeode of rales were, with modifications, made 
die bas s of the administration. Bijey Singh forbade under serere penalties the 
sa e and consumption of wine and the use of an mat food, 

Hdharmjt BhhnSmgh— (A D ijgi) grandson of Bijev Singh Is chiefly no* 
to ious for baring pat to death all possible compet tors to the throne. During 
the twelre years of his reign no famloe or scarcity affected the country. 

M ekaraya Utrt Juigk —iA D 1*0/1 H s role lasted through nearly 4« years 
of d senrd and confer on He was once defeated and besieged In Jodhpnr 
in AD rylfl. by the Jevpore and other Rajwara leiies, but managed to bribe 
their leader Into retiring He was the chief who first entered Into permanent 
relations with the British Goreroment by a treaty In 1S17 The lamentable 
d sorder In the administration necessitated the march of a B Itish force to 

Jodhpur of which it held mi itary occupation for fire months until Oder was 



a falhi Si»t* —{A D 1S1} I. He was adopted f om the Edar family, 
of that of Jodphpur descended from Maharaja Ajit Singh Owing to 
sputes between the Irarbar aod the Thakurs, the affairs of Mar war 
1 an unsatisfactory* ate daring his reign, but he was loyal and did 

e during ihe mutiny He saved the I U of many Ea-opeaosby giving 

: refuge at Jodhpnr. 


hs)>ri/<;<niiMl Si”th~(A D rfryj. During his father's time, he waa 
placed In charge of the country at the foot of the Aravallis There he displayed 

much actirlty in checking the rery troublesome tribe of the Minas. His reign 

w»a one of steady progress and success -jUader fefa rat*. -ry a- 
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great p osper j The S a e trea a y was to med and financ s res' 2 J 
A ery large art A a) ate the Jaswao Samaod ua con uc ed As a 
ang b c ma t of h s a atm h oya. y o he B t h Tb one fce out buted 

two eg men s of caeary for the f on e defec e o the lad an Cm p e 

A 1« a 4 So 4a S «fh”{ AO BjS) The p e«cn Mahara a succeeded h t 

fa he on he S h O tober «9S and s sis 7 h yea 

The Cb t a t y ei M.ma a a and s he head 0! the clan of Ra no es The 
eh f when 0 ag eie s fn u sd on o t 

The RuJ Og Family h arwa He ha he powe 9 of c and d a h 
beadoi n a on 9 a edon b a pi n s r 
as 9 <i by Conn ompo ed of Thaln s and off 11 (Co p aha a Dh a 
a 1 * up S ngh iui beta N o e ior is )t<trs) he Is un e a the Mshz 3S 


Th subtnouo and tr Wt>* f odwtr So a Ja a an J uwar po a and 
Ja o e a e fc e We wa rts f om (All s 
Agriculture and crops the wa e ec int and the f 7 of he*o 
d nj o he \ cewcsaepcnf hoh 
>p ng and autumn ops a e a 9 ed bo «o h on 7 the a e n he p £ M» 
wa e ed b the L n a t ejers In he e t of Marwar an umn e op» are 
gown and hey d pend ea eyon a as 


Am tig the wo ksf ga on thejaswant *!amand Lale 9 the I rge t 
I idep h 9 S / at he mi bund and It 
I r gat on I ga es an area of 0 000 a s 


There a < 4 » 7 ag 

Land Tenure 
■ me a e he d In Jig 
Hbaiar ages the Du bi 



wa Oat of the n S S ( n 
lages) it f a ola 
50 a coated ages. Ot 
me a e ban»an o ha ( 
i ectwlhther yah 


» ges and 
if the Ja e 
: g a Is la 


a on of hi a wa ssjj 591 g leg 2 dens ty of jt to the 


The total popu 
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BARODA 


t The history ol the BaroOa State stretches over a compa-at vely short 
pertoj, for though the Mahratta invasions of 
History Gtyatat began ta be frequent la the ear'y for 

t on of the eighteenth century, and Pilau 
Gaikwar established himself at Songad ia tji 9l it | s not till alter the Ml of 
the capital of Gujarat im;53 that this Mahratta State ran be said to bare 
really sprung into existence, out of the ruins of the Moghal Empire 

a 7 here seem totethr ed stloct stages ftp vrhl.h the State has reached tfs 
present rank among the Sovereign Powers In injla 

3 First » e find Gujarat invaded on several s dcs bv bands of marauders 
under certain enterptiilng Mahratta chiefs among whom the most dlitlngulshed 
ts the Seoap.it/ Pabhade, foteot as yet only on acq ifrfng from (he Mogha/s 
the right to levy tribute , at the outset on y an occasional tribute bnteveo- 
tually specific cesses, 

4 The second stage is that In wh ch the Senapati or Cemoiander in-CMet 
Ol the Mahratta army and his ch el adherent Damaii Gaekwar, effect a lodg- 
ment In Gujarat and exercise a contested sway over a portion of the great 
plain, from their fastnesses fn the hil-s, unassisted m their struggle w ih fhe 
Moghals, except by the more torbnlent Hindu classes subject to the Empire 
and by the hill tribes Their allegiance Is to the Satara Raja alone, and the 
growth of their power Is dangerous to the Peshwa and the chiels who able 
w th h m Defeated by the Peshwa, forced to acknow edge his supremacy 
and to cede to him half his dominions, the Gactwar, who had noir tappUntci 
the first Senapatl’s heir obtains the assistance of the Poooa Court in driving 
the Mahommedans out of Gujarat, thereby achieving a task which he could 
not hate brought to a successful Issue alone or fa opposition to otler 
Mahratta rivals 

5 The third stage is marked by the rapid r se of the Gaekwar family, 
•til as object of aversion tn the Peshwa, ti | famly dissensions an 1 interval 
misrule disorganize the State Then at a terrible crisis, the min stev of a 
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to The d<i h of Damajl, in t7 8 was the signal fo famllr d ss-n^lnns 
»hlcl eventually b 9 ghttheS ate le o up e«eut»on eel an » th the Bri i h 
Cure oment llamajl had th ee lawful wltes and nvale i sue bycarh H a 
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3} The popu ation is composed as under i 
Hindoos 
J^os 

Mahomed tos 

Ba ante rot asceria ned 

Total * 413,39' 


34 Th» Amre I Dv«ton me ides the districts Oklamandal and Amretl, 
in Doth cf wh ch B l sh o Peers ate located as Ass slants to the Agent to the 
Governor General at Baroda 

Okkamanilal • In the extreme wrst of Katt war and Is Inhabited many ty 
a lawless tribe known as Wat, ets, a h end of Mahomedan and Hindoo strains 
They used to be noto lous pirates so much so that the British Government 
were con pc led to take possess on of Okha n 1S1S hut handed It over to the 
Gaekawar in full sovereignty In iS 7 The Waghe s frequent y resisted the 
Gaekwat s author ty and in 1859 entered Into open rebell on wh ih necess tated 
the emplO) ment of British troops to subdue them S nee then a Brit sh offeer 
has been «tat oned at Dwarka the head qua ters of the District He Is an 
Assistant to the Agent to the Governor Generali and h»« foil cr m na juris 
diet on over the Waghe s and other coq atetrlhes, h Is also Commandant of 
the Okhatnandal Banal on which is ma n ained by the Gaekwa' 

35 Annll — This Is the head quarters of the Gaekwar’s possessions In 

Kat>awar The IrouHes wh h led to the appointment of a Br tish oifcor 
to supervise the D strict of OMimuodal also made line essxry to appoint a 
" ’ *’ ‘ ' * “ ' ' ” ini of 

aekwa 
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5 iSgi Branch to Viran-gam in the AhmcdJbad D str ct 


Foil jurisdiction ceded 

The construct on of several o her small branches s now »>e» 

Bellies these Hs ff ghness the Gael, war has I beral y supported th-* 
Ahmedabad Print j and Tapti Valley (or gur3t Nandobarj I nes now under 


The Cak Am Fit* Palace a i 

... south « Jt 

Objects of interest w0 j mo , 

pleasure Latshn \ as be do 
I at si T the Goddess of Weal h In; 
d (it a h tect was Ms o blunt b t n 
deigned by Mr R Chisholm lbs sty 
1 he cost was about jo lakh* 


i tie outs* rt* of the c ly on the 
he word Vilas Is a Sanskr t 
ng pica u e or "abode of 
b tie lie dboje of p chsure of 
b Dv be p e n faekewar the 
b of t e de a .Mis e was 
s known as be H do baracen f 


so Tie Mata pu a Palace st tooted about four irlles sooth o( Ha o la neat 
they lagcofM karpo a from »h h It tak s s name It wa« bu t y KhauJI 
Kao (lack war who d gnedttand d gh ej o I ve lo t lie was a keen 
sportsman and bu t he pa stem h « as be eg ad a ent to hi favour te 
deer preser e> «bc e be used constantly o cot and hunt black buck <v th h a 
Cheetahs 

4 TAi Natar BagA hlace n the heart of the c y was bu 1 1 y Malhar Tao 
I ackwa b oih rol KhanJI Rao Ihefo mer bated b i b o hr th a m ghey 
hat ed and for the slmy e reason that l hvutt Rao had b lit the (of y 
Makarpura Pa ace aod made two t Iverg ns he bu t a s II lo! er Nazir Baglf 
Pa ace a d nade two gold guns Unfort nit; hi th J h fn<J cf vetiess 
prompted h m to d imant e Maksrpu a and run down tbe cut houses and the 
Res deuce of Her H ghness Janmabal Ran h s broil e t w! low aod as on 
I ke h s 1 ro her he cared noth ng lor huot og be suffered the gail n and 
| a tee to fall lo 0 fu ns The present t h ef hovre cr his spent a good cal 
of monev In rcstor ng it and lajing out the g'o nds and I Is now In pe f ct 
o der When lo Da edi the Maharaja d r des h » t me be wee- t-akshm 
V las god Makarpura wb ch s concreted with Baroda by te itoapb and" 
telephone * 

4i TAt Slate Jean h are kept In the NazarTlijh Pa ace They were valued 
recently by a comm sslon ol espe t» at over th re cro ri of r pets Tbe 
diamond necklace wo n by the Gackwar on State occasion* [■ alo e valued at 
40 likhs the biggest atone being as eased at 0 lakhs This Is the B azaltan 

diamond known as the Star of the bouth and was d scovered a i 9 S3 In (he 

m nes of Mloas Geraes In Brazil fils H ghness KbanJc Rao pal Id? 8o ooo 
for It Another costly Item la a do h embroidered with precious stones and 
seed pearls which was Intended by Khaade Rao fora core Ing to the Prophet • 
tomb at Mecca. A strange gift Indeed from a II odoo prince o a Mahon edan 
edict but Khande Rao Maharaja was always very faroorablc lo lafaui 

\ 
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the fop wajagreal cup of none, and another at each cofrfr Oppoilte eaefi 
(up was thefigure cl a <uj;ar loaf Dutch drloUng partfes u»cl to frequent 
ibla tomb, brewing their pnnch lo the targe (tone basin*, remembering, say* 
Orlnjton f iflao) their departed caropai Ion so much that they sometimes 
forgot them jelres. tn 1B47 00 trace of tbl* tomb was left. 

Sorat I* chiefly lodebted for this lo*t|futIon to the munificence of Gal 
Dayahor, w'dow of Morarbhai \ rijbhalhanda* 
Morarbhai Vdjbhu-khsn- The fo nidation stone of he present edifice was 
dn Hospital and Dispen laid on 5th Norembcr ifct by flu Excellency 
*ary for women and children ford Harris It came Into u«eoo gr*t J o'y 
rSufl from > tl Oicemhir 1 So, to the day 
the new building came Into use the IlnsptiaJ was temporarily located in a 
prlsale house lent for the purpose by Mr Kalabhal Laluhhal a staunch local 
supppricr of the institution The tost of building the hospital was met from 
the following sources I — 

Rs. 

Dy portion of a legacy bequeathed by Seth Morarbhai Vrljbhukhsndas 1 1,000 
Gy a free gift of Dal Dayakor hit widow ,, tlfiV 

Gy a grant of the Municipal!!/ of Surat t.ooo 

Gy a giant by the total Branch of the Couotcia of DurTcrln a Pond i.jtd 

Total ga.ojy 


The Medical Omcer In charge. Dr. Rokhmabal, I* one of the bell educated 
tint I re ladle* Ion thll side of India, and will long be fememhered for the 
gallant fight she made In the law court* some years ago In an endearour to 
establish the right of Hindu women fo repudiate marriages made In their 
child! ood without their consent 


Protcctl re work ihirajuit been completed *e a c6*t of Rs JJ.doo to protect 
Chutlpura protective a low lying quarter oft! e town called rhaatP- 
f'Otfcs pur a from bcttig flou led by the diet Taptl. 


Water worts to *u 


Water work* 


brought into the city by 


The well water will t> 
»»d will be brought the. 


■pply the dry with lre*b setter are tinder const 
The estimated cost lsp| takh* of rape 
first pipe was Is Id on 6th isnvtmhcr 
tort Han's, and St Is h' ptd that water 
r the *n 1 ot itvy The uater will be brought fro 
!»*r Taptiaf Nana Va.achs, a rlllogCl miles froi 
IT pumped Into high icrd rcserrolr* at (Sana \ 
nee by pipes la Surat. 


1 The 
•m hy 
s>m be 







Ma ha Kao II <1 cd i Sjj asdwaan ceeded bv tit adop ed aon Martand 
Rao If oka Th s adop on waa objected to bjr he peep e who we e oho 
of he auc e»s on of Ha r Rao Holkar who for the paa fourteen jra • bad been 
mp soned at Mahesar— Ha I Rao wa» f clb r eeaed bv b a adhe ea a and 
was p oclalmed bead of the house of Ho hat The Mn-bah ba abandon ng a J 
hope of be ng ab e to auppo t the cause of Ma fand Rao made f end r orertn e» 
tod at Rao who wan os a cd a Indore w bout be a gheStoypos ton H* 
o g 3ip laonment bad unfitted hn It gore nment and hi etipoeda 
pe od of a gue and d so der The unpopu a measu ea adop ed h j he M n a- 
er Reraj Rao n whose hand# the managemeo of affa a was ! f e» red the 
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The city Blands on an elevated and healthy site, 1,785 feet above left level 
Of late many improvements have been introduced j road* have been metalled, 
drains built, the water supply cared for, and the principal streets 1 ghted. 

Among the chief objects of Interest are the Maharaja's Palaces, the Lai 
Bagh, or garden, the Mint, College, H gh School, Market place and Cotton 
MIUs 

The Cottou Mills were built In March l8js, and were eitended In March 
1883 There are 18,038 spindles In work which employ daily eight hundred 
persons The outturn for the year 1895 was — 

lbs Rs. 

Cloth „ r.cjd 385 -valued at 518,191 

Yarn a 09 300 „ 85 cod 

The Residence, which was built bv Mr Gerard Wellesley, a cousin of the 
Duke of Wet IngCOn, 10 >84910, ties to the north-east of the city An 
area of about 3 square m lea wai ass gned for the purposes of the Residency 
In «8i8 and within these limits are the bazaar, containing about 9000 In 
babltans, the houses and oiTces of the Residency staff and other Government 
servants the post and telegraph offices, the ba.r«cks of the European and 
Native troops an d the Daly College 

The Agent to the Gorernor General Is Opium Agent for the States of Central 
India and the central weighing olTce Is la Jndore Much of the best Jsnd 
In Malwa Is taken up for oplnm eultlvat o», and while the price of the drug 
niua ned high, from 188 s 8 a , as much as Rs Jo to Rs ♦» pec acre was p.Id 
on opium growing land Prices have of late years fallen, and with them the 
rents ol the land 

In 1818 an agreement was made with llotkar and other States securing to the 
British Government the escluslve right to pu chase opium grown in Malwa, 

but as this arrangement was unsatisfactory, the monopoly was abandoned In 

•819 and an esport duty was levied Instead upon opium sent through British 

terrltores to Bombay for shipment to China The etport cf opium from 
Hi wa Is liable to fluctuations from various causes 7 he largest m mber 
of chests on which duty was paid at Indore was 48 01B In 1878 77, realising Rs 
31111,700 During the year ending 31st March 1898 the exports amounted to 
18,378 chests, and the duty realized was Rs ■ j8 18,800, 

A chest of opium conta ns 140 lbs of the pure drug The price of Malwa 
opium at Indore varies from Rs 30 to R< jo per darl to lbs 

Tie Indore Charitable Hospital is also within Residency limits It w*» 
built and Is maintained by voluntary subscriptions from Native Chief It 
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ACT — 1858— XL — continued, 
decree did not protect the mortgagee who purchased 
at the Court Bale nor her vendee from suit by thb 
minor for recovery of the property Dee I Dctt 
Sahoo f Subodba Bibee I L It 2 Calc 283 
25 “W It 449 
7 ■ — ' - ■ ■ Mortgage by ceritfi 

cate bolder without sanction — Contract Act IA of 
1872 s 23 — A mortgage by a person holding a cer 
tificato of administration in re* pec t of tbo estate of a 
minor under Act XL of 1858 of immoveable property 
belonging to the minor without the sanction of the 
Civil Court previously obtained is void with reference 
to t 1« of that Act and * 23 of the Contract Act 
even though the mortgage-money was advanced to 
liquidate ancestral debts and to save ancestral 
property from sale in the execution of a decree 
Chiumai Sxk&h 1 SbBBAK kDAE 

P.L.H. 2 All 002 

® , „ Purchaser from 

guaratan Per GaEth CJ- Previously to the 
patting of Act XL of "58 where a suit was 
brought by a minor on coming of age to recover 
property Bjla by biB guardian during bis minority it 
was generally incumbent upon the purchaser to prove 
that ho acted in good faith that he made proper 
enquiries as to the necessity for the sale and had 
honestly satisfied himself of the existence of that 
necessity how under » 18 of that Act the 

Civil Court not only has the power but is bound to 
enquire into the circumstances of each case aud to 
determine whether as a matter of law and prudence 
it is right that any proposed sale or m rtgage of the 
minor's pri perty should take place and if the Court 
upon the materials and inf rmati n brought before A 
by the guard*!! rakes an order for sale a purchaser 
under such an order is not boind to make the a urn 
enquiry which rthe Judge has nude and to determine 
for himself whether the Judge has done his duty 
pri pcrly and come to a right cmclu ion Where a 
f T Ud ° r J1 °S aht I 89 8 g™nd for 
l d * ® a l B made und r 8 18 the onus 
mKi t h “i?*? “'■^pr.W/acie case of frond 
ihol^A* arul \° slow that the debt which firmed 

z f i: Tn *“■ "-A £>“* s 

mold I , hc S b "'5"“ “* P'“ s “ nrl » raw 
tbe oWtwn. , ' r,',*” (fV r lri P toMtuWe 

' .Sty” "r' 1 * 

a Court as to the ' , 8 thc means of satisfying 

bow they arebindwcmi of the debts and 

i. tatted on the purowT*,? tlL « bw k» of proof 
established apr riS rtzef, " * hen tbe PWifE has 
Dciputtt Sbqh ^ Ci V T Cau-sn , 

6 Calc 383 

9 - C6 C L. p 374 

dtan Without laZt^rTfTL JSJW bj guar 

j v,l « i*Buri — A mortgage 


ACT — 1858 — XL— conltnued 
without the sanction of the Judge by a guardian of 
• zmmrapp anted uniltr let XL of lSoSis abs'lntdy 
Void and a decree obtained upon a m rtgace so 
executed cannot be cnfirced against the property of 
the minor Dccbeaj IUu r 1U« Kisuev Si on 

[II C L.IL 3-55 

Laxa Dceeo Pc os ad r BASAnrrn Aw 

[L L. It, 25 Calc, 009 

- Guardian and 


10 

wmor — Mortgage by cert flea led guariian icifA 
out sanction of District Court — Mortgage money 
applied Partly to lenejll of minor's estate — Suit 
by minor to set asi l the mortgage — Contract Act 
(VY of 1872) s 65 -S 18 of the Bengal ’Minors 
Act (XL of 18 kS) dies not imply that a sale or 
i ortga„c or a lease fir more than five years exe- 
cuted by a certificated guardian without sanction 
of the Civil Court is itlegal nml void ab mitio ; 
but the proviso means that in the ab nee of such 
sanetim the c rtifi rated guardian win otherwise 
would have »1I the powors winch the minor would 
have if ho were of age skill be n legated to the post 
tion which he would occupy if he bad been granted 
no certificate at all If any one choose* to take a 
mortgage or a lease for a term exceeding five years 
under t ese circumstanc s the transaction is on tho 
basis of no ccrtificati having been granted. In a suit 
brougl t by the guardian f a Mabomednn minor for 
a declaration that mortgage deed ex caited by tho 
minor's mother was null and Toid to the extent of the 
minor s share and f ir partition and p ^session of such 
share it was found that a c nsidcnvblt proportion of 
tho moneys received by the m rtga-or had been 
applied for the bemfit of the min r s estate by dis 
charging incumbrances imp sed on u by his leceosed 
father It appeared that at tho time of the mort- 
gage the mother held a certificate of guardianship 
under the Bengal Minors Act and that she had not 
obtained from the Cml Court any ord r smctimuig 
the mortgage under s 18 of that Act —Meld that tho 
omission to obtain such sanction did not make tho 
mortgage illegal or void ah initio but relegated tho 
parties to the pi Bition in which they would have been 
if no certificate had been granted ie that of a 
tr nsaction by a Mahomedan mother afficting to 
mirtgage the property of her minor son with whoso 
estate she had no power to interfere Meld that 
this fell within the class of cases in which it has be n 
decided that if a per B on sells or mortgages an ther s 
P r P e rty having no legal or equit ble right to do so 
aud that other benefits by the transaction ti e latter 
cannot hav e it set aside with ut nuking restitution 
to the persm whose money ha been applied f r tho 
benefit of the estate Meld tli t even if i .ortg*ge* 
executed by a certificated guardian without the 
sanction required by e 18 of the Bengal Minors Act 
were void the section did not make them ill <al 
and with reference to s.05 of the Contract Act the 
plaintiff could not obtain a decree for a deckrati n 
that the m rtgage was inoperative as against his 
snare except on c ndit on of his making restitution 
to the extent of any moneys advanced by the defend 
ant under the mortgage-deed which had gone to the 
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ACT — 1858 — XL — cont i n utd 
benefit of tin plaintiff's estate or bid been expended 
on hu main tin nee cducati n tr nnrra c c Unn/t 
Ram r Tira Ai gh 1 L R 3 All b52 distin 
gnubed karat CAttnder v Ptjkttien Mookerjee 
la B L r 3o0 Pun Ah r Sadik Hotiein 7 \ 
IT SOI bahee Ram t Mahomed Ahdool Rahman 
6 A U 2oS Hamir Singh v Zakin 1 L R 1 
All 57 and Ouhhere Khan v haubey Khan 
Weekly hotet All IS' I p 16 referred to Gin 
eaj Bakhsh r Hamid An LL.R 0 AIL 340 
U. ■ ■ Certificated 

guardian Fotrerof to grant lease — Unauthon ed 
•ramftr Eflectof — VlinscfiTatermcftwelveycars 
bat renewable at the pergunnah rate and transferable 
in ita character granted by a ccrtificatid guardian 
with ut (be authority of the Court l* void abmitio 
and will theref re not av ail the leasee cvcnf rthepe 
rudof fii e y ears for which such guardian is at liberty 
to grant the lease — JItl l acc rdw e ly that m be 
case f ijmali pr perty whether such n base was exe 
cuted by the guardian eoi j nntly with the c sharers 
of therein r or separately the minor was n titled to 
eject the lessee as trespa er in respect of his iwn 
Bhare witluut making his co sharers parties to the 
suit Qwtre hether such a lease granted by a c rti 
Seated guardian eonj nntly with the co sharer* of a 
minor and thus creating *>ne and the aim tenancy is 
not also void as against the co-sharers Held also 
that a transfer mad by a person in tlic capacity of a 
certificated guardian before the actual is oe f the 
certificate but after the orders for its issue hare been 
made in lus favour and afteT his rce ignition as a 
certificated guardian is a transfer witbiu * IS of Act 
\L of 18 3 Harendba Aabaiv bifon Chow 
dhbt c Mohan I L It 15 Calc 40 

12. Leate granted by 

guardian of minor e property for term exceeding fiie 
year 3 tcit/ out tan Uon of Court 1 /fed of— A lease 
granted by guardian of a minor’s property who has 
obtained a certificate under Act \L of 1858 for a 
term exceeding five years withiut the sanctum re 
qmred by s 18 of that Act is invalid Bkupendbo 
Xabayan Dctt r Nemye Chand Mondul 

[I L R 15 Calc 627 

13 Procedure on application 

for leave to deal with property— Order of 
C»r il Court author i mg lease of minor's property 
—On an application under s 18 of Act XL of 1858 
for leave to deal with the property of an infant 
the Civil Court is bjund to determine the quest) m 
whether the pn pose! m de of dealing with it would 
if eancti med be for the benefit of such infant and 
the petition should contain all the materials ream n 
ably required to enable the C< nrt to decide that 
question The declaim of Gabtu CA in Stkher 
Chuni r Bulputty 5 ngh I L 1 5 Calc 363 

followed Is tub mattee or the petition op 
SnBISH ChUNDER MOOKHOPADHTA 

[LL. R 6 Calc 161 

L . s 21—83 7 and 10— Recall of 

certificate— Potcer of Court to recall eertfieale 
granted under * 7 Act XL of 1S53 — A certificate 
granted undir s 7 Act XL of 18o8 can he recalled 
•unmanly under s. 21 Where the application for 


ACT — 1858— XL — eonfmued 
recall is based on charges of waste and mismanage- 
ment the certificate nuy bcsjrcealUd if a sufficient 
case is made mt with >ut any account having pro 
i nusly been taken in a regular suit under s 19 In 
THE MATTER OP THE PETITION OP SntJRWAU HOSSEIN 

Khan BLR Sup VoL 720 

[2 Inch Jut , 17 S 200 

Launeb Bibee v Subwab Hosbein 

[7 W R 522 

2 Mode of reroca 

(ion — It is not necessary to institute a regular civil 
suit in order to obtain the revocation of a certificate 
of guardiuiship Mahomed Nukeiicnd Khan t 
Afzul Deocm 3 17 W 149 

3 An order cannot bo 

made in the Summary Department declaring a sale 
made by a manager invalid as being not within tho 
scope of s 18 and granting an injunction to 
prevent tho demjlition of a Inuse That must bo 
done by a regular suit Mderumunnissa v Abdool 
Jubbar 17 W R 171 

4. Bengal Act IX of 

1879 — Appl cat on to cancel cert ficale of guar 
dianthip an l grant another — Where an application 
is mado undir tho pr nisi ms of e 21 of Act XL 
of 1858 to liav e a certificate granted under that Act 
recalled and a frish c rtificate granted to another 
the applicant sh uld set f rth m his petition a sulli 
cient cause f r such c >urse being taken and tho 
Court sh uld thereupon proceed to enquireyu iicially 
whether such sutfacient cause is established Sakha 
wat Ally v Noobjehan Begum 

[I L R 10 Calc 429 

5 — Ground for recall 

— An order for a certificate may bo revoked under 
a 21 Act XL of 1858 if tho Judge sees suffi 
eient cause fir its rcvneatim in tho conduct of the 
party hi wlwso fav ur it was granted Tusnebp 
Hosseiv V Sookhoo 14 W R 453 

6 and s 12 — AZiltaJnd„e having 

ordered the grant of a certificate under Act XL of 
18 8 to a vvidiw with reference to the property of 
her deceased husband nfterwards at the instance of 
the Collector and on hearing all the parties claiming 
or objectin'* set aside his order and directed tho 
Collect r t » take char D e of the estate Held that 
the order though the Jud^e professed to make it 
under s 12 \ct XL of 1B5S was really mado 
under s. 21 Chundeb Coo mar Rot r Collector 
op Jessobe UCB9ANT Coomareb Dossee c Col- 
lector op Jessore 13 W R 243 

7 Ground for re- 

calls— Marriage of m nor — The marriage of a minor 
is not a sulheient cause within the meaning of *. 
21 Act XL of 18o8 for withdrawing a certt 
ficate as manager granted under that Act there 
must be some neglect in the performance of duty or 
s me cansc of a similar kind rendering it improper to 
continue the mana-er in the appointment Jroo- 
DUMBA Kobr p Mibcha Koeb 17W R 269 

8 hegleet of duty by 

manager of estate — Enquiry — Manager appoi ted 
by mill — Where a case is started showing that 
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A.CT— 18 5 8 — XL— co n 1 i mieJ 
elder aona ate neglecting their duty as managers of 
an estate to the material injory of a minor b m the 
Judge is bound to institute inquiry Astro* 
Coosiab Gasoooit r Raxuaii CatrYDEft Rot 

[ 8 ff K 278 

Failure to pro 


duee accounts — An applicant for a certificate under 
Act XL of ls5S having alleged that the appointed 
guardians had neglected their charge m vamus 
ways the Judge called upon the guardians to produce 
their accounts and on their fading to do so took 
away their certificate and gave it to the applicant 
Held that the Jud 0 c would hare been justified by 
a 21 vn cancelling the guardians certificate if 
sulhcient cause were shown but he had no authority 
to dm hat he did the accounts which a Judge can 
call for under that section being thuso which a di9 
charge l guardian is to furnish to his successor in 
cilice and the only way in which a guardian retaining 
office can be made to furnish such accounts is by 
a regular suit brought by a relative or fnend of the 
minor IUn Dyat. Goose x A •max Lma Khava 
boo OWU 655 


10 


Waste by Hindu 


ACT — 1658— XIj — continued 

15 __ Summary prcce 

dure — Act \L of 1858 elves net empower a Jnd*e 
to rtmov c snmmanly a guardian not app' rnted by the 
Court but under a will of the minor's grandfather 
LASUlPjinADASIC 1.AHIN CBUKDBtXACJ 

[3B L.R A. C 07 
11 W R., 370 

ig -■ ■ — — • Ground for re 

moral —A certificate of guardianship was cancelled 
under * *»l Act \L of lo^S in a rase where tlic 
guardian with ant any inflicunt mute or juttifica 
tion and without legal ad net withdrew an appeal 
made to sit aside a tale of the ertate of the mvn rs 
and at the tame time dealt with the uuchru purchaser 
and obtained a putnee of a portion of that very pro 
petty in the name of his own w ifi PitAMBEO 1)£T 

Mozooitdab r Ieiiay Cutnueb Dtrr Biswas 

[18 W R, 169 


17 


Ground for 


widow — Acts of waste on the part of the widow 
regard to her husband s prrperty if prove 1 would be 
a ground for withdrawing a certificate granted to her 
under Act XL of 1858 Bhaowasee Koowah r 
Paubutix hoovwAU 2 W R Mi3 13 

11 Interference of 

Court initA guard ans of minors — A person appTe 
heading danger t > the health or life of o mmor hoald 
ask the Courts interference under a 21 Act XL 
of 15oS Lttckbee Inarain Avsa Bheeu c v -oo 
rui M<mE Pat MoUaoate 2 W R hits 6 

13 HumaMgtment— 

Procedure — A certificate having been granted 
to A under Act \L of 1853 in 18 2 on the death 
of the father of a minor in 1883 the mother of the 
minor applied that the certificate should be recalled 
ou the ground of mismanagement and that another 
should be granted to hersilf The Di tnct J udgo 
assuming that the turner was a member of a jvint 
family held that the original certificate ought never 
to have been griuted recalled the. certificate and <i» \ 
missed the application H i l that A having obtained 
the certificate brought himself within the juri diction 
of the Court und r Act \L of I 80 S and that tho 
Court ought to hare considered the charges against 
him Deobahi Kona t Paeussiav Iiabain 

[12 C L R 646 

13 Selling the minor’s 

property or alluring porti ns of it to be unnecessarily 
jk Id justifies the recall of & certificate of guardian 
ship Ooovoomohee Bosses r BnABOSoovDtrBPE 
Dossee 18 W R 258 

14. — Removal of guardian — lm 

morality oyjyaardia — Where charges of immorality 
were hronglA agamrt the holler of a certificate under 
Act XL of lfiot it was held to be the dnty of the 
J nd a to enquire into the truth of the charges and 
the fitness of Hhc certificate holder MemuMnraY 
11EOCU c OoinkToovjssA 13W E, 454 


moral —An application for the removal of guardians 
or parties npp mted to take charge of the estate of a 
minor under Act XL of 18u8 s 7 must be supported 
by proof of malv matron ot mi scon duct such ns would 
aflird sulhcicnt ground f r removal Pajesschee 
Debia r JooBNDno LAUrn Tor 23 W R 278 


- Removal of manager of ea 


tate — Grounds for remora l — A manager of the 
estate of n minor appointed by will is liable torcmoi nl 
only uptu proof ot actual mill mati n ot that by 
reason of mental incapacity conviction of felony 
or bv *< me <tbcr incapacitating cause he has become 
incapable of managing the property but n t merely 
eti the ground that another person would tnana„e 
the property better Re is it seems subject to 
removal upon summary npplicati n under Act XL 
of 18o3 b 21 but if the ground upon which his 
removal is applied for wiolrcg an investigation of 
accounts such investigation must be made in n regular 
suit under s 19 previous to such summary arplica 
tun under s 21 Mcdjioosoodwy Si>on r 
Collector ot AIidyaeobe Marsh. 244 

19 • 


- and 8 16— Tower of Judge 
iw order accounts from Guardian— Dt* 
ckavyed guardian — A Judge, baa wo pvnn under 
s 16 or 21 Act XL of 1858 to order a discharged 
guardian of a minor to fil his account S 21 
refers to the procedure as octwoen discharged 
guardians and their success vs and not to a case 
where tho contest is between the owner of the cstati 
and a discharged guardian Dooitm Snron r Toeoi 
hiABAiv Srsos 4W R Mis 3 


J ~ ; — Procedure— Objections to cer 

t,f cate —A certificate under Act <L of 1859 having 
been granted to a party as guardian of an achpted 
minor it was objected that the minor a adoption had 
not been legal Held that as there was no doubt of 
the fact of ftdcpti n whether the ad ptioa should on 
enquiry prove legator net the certificate waB n e btty 
given and as the objector did not claim to be ap- 
pointed guardian he bad no locus standi to object to 
the appointment of another person. Kisto Kishobe 
E os- r I83VB Chottdbb Pot 15 W R 166 
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&CTT — 185B— 

2. Pari $ owrfmj 

nghtt adversely to ntnor— Discretion of Court 
it here a tall it propavnle t — Where an opplieaton 
is made for a certificate under \ct \L of 18„S ft 
party asserting certain n_lits adversely to the mm r 
ratrn t be admitted a» a party to the record but must 
seek his remed) m a regular suit Where the will 
pnipnim led by an applicant is a genuine docum nt 
the certificate prayed lor must be granted notwith 
standing th cn "teuce of any natural guardian 
no discretion being left to the Court m such a ease 
Puboma Sooxdcbee Uossee t Tara, ^ooydubee 
Dossee OWB 343 

3. ** See«ri/y bond Or- 

dee to furnish — Poicer of Dtitrict J« Ige — Assign 
went of bond t — Surer siton Art s 2a7 — Qurrre — 
Whether the JndLe of a District C nrtn competent 
to call npu a pers n to wh W he grants a certificate 
under Act XL if lfi^S to furnish security and 
whether where he has d >ne so and security bonds 
have been given to him he can assign them in the 
manner provided m s. 2a7 of the Succession Act 
18Go Amah hira t Tdakuh Das 

[IL It , 5 All 248 

4. — AppUeat on for 

certificate— Limitation —The lapse of six years was 
held to be no sufficient ground for a Jodie’s refusal 
to enquire into the meritB of an application ft t a CCT 
tifieate under Act \L f 18o8 that law providing no 
limitation as to the time within which such opplicn 
tuns are to be made Ppboma Soonduree Dossee 
t Tara Soosdceee Dossee 9 W R 343 

. b 28 and b 6— Right of sp- 

peal— Creditor— Enquiry —Only persons who claim 
a n^ht to have charge of property intrust f ra minor 
under a wall or deed liai e a ri-’ht to make applications 
under Act \L of 18o8 and they alone have a n"ht 
of appeal under * 28 A mere credit r has uo loeut 
standi in the prococdm s before the Juil„e and no 
right to have his (bjectious gone into JIeltoon 
Bibee t? Gibbon 12W R 101 

1 b 29 Jurisdiction— Civil 

Court — The Court of the Judicial C mmissioner of 
Assam is the Cm] Coart contrmphted by s. 20 
Act XL of 18 d9 Kaleeka Persrad BnuTTA 
chahjee v DnuxmvA Kali Dabee 

[W R 1804 Mis , 34 

2. Court of District 

Judge — The Civil Court to which the charge of 
minors and thur property is entrusted by Act XL 
of 1858 is the Court of the Jud^e of the district 
Mohamupdee Begum t Oomdutoomssa 

[15 TV R 271 

3 - - ■ Estate «i» territo 

ties of Maharajah of Benares — An application for 
a certificate under Aet XI of 18u8 regarding estates 
situate in the territories of the Maharajah of Benares 
should be made in the Crart of the Jud B o of 
Benares Ivudum Kooner r Burn a Sinoit 

[1 N W Ed 1873, 103 


ACT-1859—1— 

See Merchant Seamen g Act 

m- 

See Cantonment Magistrate 

[4 Rom A C 187 
I L R 0 Bom 454 

VIII— (Civil Procedure Code 

1859) 

See Cases under Civil Procedure Code 
18S2 

EX, Decree under- 

See Government Officers Acts or 

[5 B I- R 312 

8 20- 

See Limitation — Statutes of Limita 
tion— IX op 18o9 

[13 B B R 292 
ILK 13 All 108 


See Bengal Pent Act 1SG9 


See Execution op Decree— Decrees 
under Pent Law 


[1BLRAC 177, 210 
5B1B, 116 
7W R 8 


See Cases under Limitation Act XII 
of 18o9 — ArrucATiON of 


See Review— Orders subject to Te 
view 0 N W 22 

[4 N TV 171 
law B, 105 
See Withdrawal prom Suit 

[2B L.R. S N 11 
10W H 373 
11 W R. 3 
15 XV R 280 
I Xu R 21 Calc 428 514 


Decision under — 

See Cases under Pes Judicata — Compe 
tent Court — Pe venue Court 
S ee Cases under Pes Judicata— Esior 
rsL bp judgment— Decrees in I e\t 
Suits 

1- Object of Act X of 1859— 

P ights existing pnor to Act — The object of let \ of 
1859 was to re inset the provisions of existing laws 
illative to the ia hts of miyats, and net in any way 
to destroy these rights If therefore tbi plaintiff 
had n gcrabundee tenure existing before the euact 
ment of Act X (and it had been found that the 
plaintiff a gerabunle tenure had been recognized m 
n long scries of d cisions commencing frem the year 
1810) the enactment of that fet in nrwiso deprived 
him of his rights in that tennre LeelanUVD brxoit 
r LiarrT TIahtoon 17 TV R. 3Q0 


Date of passing of Act —The 

period of limitation within which a suit mi ht be 
brought for nut due at the tune of the pass nig of 
Act X of 18o9 muet be reckoned from 29th April 
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ACT— 1858— XI— eonfifl ued 
elder bob* are neglecting their duty « managers of 
an. estate to the material injury of a minor 8 )n the 
Judge w bound to institute inquiry AstPrp 
Coomah Gakoooiy r r akha& Cno DSB Tor 

[8 XV R., 378 

0 


ACT— 1858— XL— rent i used 
15 


v Failure to fro 

da.ee accounts — An applicant fer a certificate under 
Act XL of H5b halm,, alleged that the appointed 
guardians bad neglected their charge in a an jus 
ways the Judge called upon the guardians to produce 
their accounts and on their failing to do bo took 
away their certificate and gare it to the applicant 
3 eld that the Jnd„c Mould have been justified by 
a 31 m cancelling the guardians certificate if 
euthcieot cause were sliiwn bat he bad no authority 
to (1) nhat he did the account* which a Jnd^e can 
call for under that section bung tb se which a dis 
charged guardian is to furm h to his successor m 
office and the only way in which a guardian retaining 
office cau ho made to famish such accounts is by 
a regular suit brought by a relative it friend of the 
minor Rats Dyat. Gooyb t Atari Lall Khava 
boo 9 XV R. 555 

10 — — — — • — ■ JTasfe ly Hindu 

tcidmc — Acts of waste ou the part of the widw in 
regard to her husband s property if proved would be 
a ground for withdrawn!,, ft certificate granted to her 
under Act XL of 16aS Buauwanee Koomtab t 
Pabbuiiy Luowab 2 XV R Mia 13 

1 L Inte ference of 

Court mth guardians of minors — A pers in appro 
bending danger to the health or life of a minor should 
ask the Const* interference under s 31 Act XL 
of 1853 Lccoieb \abaiy Acbo Bueeh c ''oo 
BPJ MoNEEPaT JIonADAYE 2 XV R Mis 6 

12 — — — Mismanagement — 

Procedure — 1 certificate having been granted 
to A under Act XL of 1853 in 1872 on the death 
of the father of a minor m 1832 the mother of the 
minor apphcl that the certificate should be recalled 
on the ground of mismanagement and that another 
should be granted to herself The District Jud„o 
assnmia" that the mm r was a member of a joint 
family held that the liginal certificate ought neier . 
to have been granted recalled the certificate and dis I 
missed the application. 3 Id that A having obtained 
the certificate bnngbt himself within the jorisdictirn 
of the Court under Act XL of 1858 <uid that the 
Court ought to have considered the charges against 
him Deobaki Koeb r Paeusmak J. abac* 

[12 C L R. 546 

13 - — — Selling the minor's 

property or allowing portions of it to be unnecessarily 
* Id justifies the recall of a certificate of guardian 
ship GOO'IOOMOI'EE I50S3EB r BnABOSOOWDBTB 
Dosser law R, 258 

Id. Removal of guardian — lot 

moral ty of guardian — \\ here cbaigcsof wanurabty 
w ere bron h\agam t the holl r fa certificate under 
Act XL of 11L.S it was held to be the dnty cf the 
Judge to enquire into the truth of the charges and 
the fitness of Xbe certificate holder Mobcabduy 
Ueobuv Qqubetoovisja 13W K 454 


Summary proec- 

dure— \tt XL of IS 08 dx* net empower ft Judge 
to rcmoi e summarily u gnardian not app< rated by the 
Conrt hut under a will of the miner's grandfather 
Laehi Pbiya Dis I T 1.AS1V CnUEDUA Xao 

[313 L. Rv, A K 0 / 
U XV R^ 370 
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Ground for 


moral —A certificate of guardianship was cancelled 
under e 21 Act XL of J>58 in a case where the 
guardian without any sufficient cause cr justmea 
ticm and without legal advice withdrew an appeal 
made to set aside ft sail of the estate of the mm re 
oral at the same time dealt with the nnctien purchaser 
and obtained a putnee of a portion of that very pro- 
perty in the name of his own w ife Fitasibee DEY 
Uozooicdab r IsnAV CnrvDEB Durr Biswas 

[18 XV R. 169 
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Ground for ■. 


moral —An application for the removal of guardians 
or parties npp» rated to tale charge of the estate of a 
minor under Act XL of 18uS s 7 must be supported 
by proof of malversation or misconduct such os would 
afford sufficient ground for removal Base 3 cube 
Debu c Joqendbo Laute Roy 23 XV R. 278 
- Removal of manager of ea 


18 - 

Lite — Grounds for remoral — A manager of the 
estate of a minor appointed by will is bablo to removal 
only upon proof of actual malvereaticn or that by 
reason cf mental incapacity conviction of felony 
or hj some ether incapacitating cause he has become 
ineapatU of managing the property hut n t merely 
on the grtund that another person would manage 
the property better He is it seems subject to 
removal up n summary application nnder Act XL 
of I 80 S s 21 but if the ground upon which his 
removal is applied for involves an investigation of 
accounts such investigation mutt be made in a regular 
suit under s lf7 previous to such summary appliea 
turn under s 21 Jlcnnoosoomn* Sn.on r 
CoihECTOB or ttiDVAPOBE Marsh 244 

19 • 


- and b 10— Power of Judge 
to order accounts from Guardian— R m- 
charged guardian — A Judge has no power under 
s 1C or 21 Act \L of 1858 to order a discharged 
gnardian of a minor to file his account S 21 
refers to the procedure os octwcen discharged 
guardians and their successors and not to a cote 
where tho contest is betw een the owner of the estate 
and a discharged guardian Dooley ^KOh r Toboi. 
Aabais SisaH 4 XV R Mis 3 

J — ■ — • Procedure— OTyeef ms* to eer 

t feat e —A certificate under Act XL of 1853 having 
been granted to a party as gnardian of an adopted 
mmor it was objected that tbe minors adoption bad 
n >t been legal Held that as there w as no doubt of 
the fact of adipti n whether the ad ption should on 
enquiry prove W r a\ or not the certificate was rightly 
given and as the objector did not claim to be ap 
pointed guardian he had no locus standi to object to 
the app< uitment of another person. Kisto Kishobs 
Boy r leant CnmmBB Boy 15 XV R , 168 
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ACT — 1653 — AIj 1 cottf Jaded 

2 . Paris aistrtsng 

rnjltt aicertely to m nor — D sere f ton of Court 
ic Sere a mil • s propounie l — Where an application 
is nude for a ccrtihcate uni r let XL of 1S^S a 
party as vting certain n hta adnncl/ to the mm r 
cann t be admitted a* a party to the record but must 
sect hi* remedy ui a regular suit Where the will 
prop unded by an applicant u a genome d icument 
the certificate prayed f _ .r most be printed nctwith 
rtanding th existence of any natural guardian 
no diseretin being left to the Court in mch a cae 
PraoiiA SooyDmEE Dossee r Tabv ^oovdubee 
D o SEE 0 W r, 343 

3. " - Seeur ty bond Or- 

der to furnish — Poster of District Jurist — Assign 
ment of bonds — 5«ccefiioa Act t 2o7 — Qu/ere — 
Wh thcr the Judge of a Diinet Court i» compct nt 
to tall upui a pen n to wb m he grant* a certificate 
under Act XL of IS S to furnish security and 
whether where he lias done *o and security bonds 
have been given to him he can assign them in the 
manner provided in s. 2o< of the Succession \ct 
1865 Avae Lath c TnAKrs Das 

[IL R , 5 All., 248 

4. — — - ■ Application for 

certificate — Limitation — The Lapse of six years was 
held to be no sufficient ground for a Jnd 0's refusal 
to enquire into the merits of an application f r a ccr 
tificate under Act XL of 1858 that law rriviling no 
limitation as to the time within which such applies 
tuns arc to bo made PtmosiA SoovnriiEr Do9Sef 
tr Taba Soovdubee DOSseb own 343 

b 28 and e 6— Eight of ap 

peal — Creditor — Enquiry —Only persons who claim 
a ngbt to have charge of property in trust fora miuoT 
nnd-r a wdl or deed have a right to male applications 
under Act XL of 18o8 and they al me liai e a right 
of appeal under ■ 28 A mere creditor has no locus 
in the proceedings before the Jud„e and no 
nght to have his objections gone int Meltoov 
Bibee v Gebbov 12 W E 101 

1 • s 29 Jurisdiction — C rtf 

Court — The Court of the Judicial C mmissioner of 
Assam is the Civil Court contemplated by s. °9 
Act XL of 18aS Kaleeea Pebsuad EnrTTA 
CHAEJEE c DHTEIIIVA Kali Dabee 

[W E , 1884 Mis 34 

2. ■ ■ Court of District 

Judge — The Civil Court to which the charge of 
minors and their property is entrusted by Act XL 
of 18o8 is the Court of the Judge of the district 

WoiiASTETODEE BEQUM r 00JIDUT00MS9 A 

[15 W E 271 

3 Estate in trrr to 

net of Maharajah of Benares — An application for 
a certificate under \.et XL of 18 j 8 rcinling estates 
situate in the territories of the Maharajah of Benares 
should bo made m the Court of the Jud^o of 
Benaree KuDbsi KOOBEjt r RtrotA ‘'iMin 

[1 N W Ed 1873 163 


ACT-1859—1— 

bee Metciiavt Seawv s Act 

ni— 

See Cavtowievt Maoistt ate 

[4 Bom A C 187 
I LR 9 Bom 454 

VHI— (Civil Procedure Code 

1859) 


bee Cases utdeb Cira, Pbocedctie Code 
1SS2 


-IX, Decree under— 


bee Goyebyieevt Officebs \cts OF 

[5 B L E, 312 

8 20 — 

bee Limitation— Statutes of Lnrm 
TION — IX OF 18 d9 

[IS B L E 232 
I LB. 13 All 108 

X— 

bee Benoal Pevt Act 1SG9 
bee Executiov of Decbee— Decbees 
uvdeb I em Law 

[1 B L E A C 177 218 
6 B L E 115 
7 W E 8 

See Case3 under Lijutatiov Act XI\ 
OF 18o9 — ATPLICATIOV OF 


"see Petiew— Ordek3 subject to Rr 
VIEW 3 N W 22 

[4 N W 171 
12 W E. 105 
See WnnEBAWAL Fnoii Si it 

[2 B L E S N 11 
10 W E 373 
11 W E. 3 
15 W E 260 
ILE 21 Gale 428 514 


Decision under — 

See Case rvDEB Fes JmctTA — Comte 
TEVT COUBT — PevXNTE CoCBT 
See Cases uvdeb Pes JnncATA— Estop 
PEL BY JUDGMENT — DrCBEES IV RENT 
Sms 

L Object of Act X of 1859— 

T ghts existing prior to Act —The object of let \ of 
18 0 was to re enact the provi icns of existing laws 
relative to the rights of raiyats and nrt in any way 
to destroy th se nchts. If therefore tin plaintiff 
had a gtrabnndce tenure existing befere the enact 
ment of Act X (and it had bceu found that the 
plaiutiff s gcrabund tenure had been r< cognized in 
al ng scries of deei ions commencing firm the ywr 
J8 tu) the enactment of that Act in nowise d pnvrd 
lmn of his rights m that tenure Leeiavtvd mvoit 
r Aram 3Lurroov 17 W It, 308 


3- Date of passing of Act — The 

penol of limitation within which a suit mi bt be 
brought for rent due at the timo of the passulg of 
Act X of 16o9 murt bo reckoned frem 29th ApnJ 
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ACT— 1859 — X — concluded 

1859 the date of the passing of the Act) and not 
from 1st Augnst 1859 (the date on which the Act 
camo into operation) LACninrAT Sino r Maoo 
WEE MOONEER BLR. Sup Vol 0 2 

fW R P B 32 

77- 

See Statutes Construction of 

[3N W 51 
Agra P B Ed 1874, 243 

XI- 

See Cases ckbeb Onus or Pbooe— Saw 
toe Arrears or Revenue 


Set Cases ijndeb Public Demands RE 
covert Act 


See Cases under Sale pob Abeeabs or 
Revenue 


_ 8 5 —Manager of estate | 

Under attachment— .Sal e for arrears of reren tie — 
Portion of estate —Act XI of 1859 is to a meat extent 
a remedial Act passed for the benefit of the subject | 
and in order to relax the stringency of former Statutes 
whereby the Crown was empowered to sell estates 
for non payment of revenue S 6 of the said Act 
applies to estates winch are under attachment issued 
under Act \ III of 1859 and which are in the hands 
of a manager app nnted on the application of the judg 
ment debt r for the purpose of liquidating the debts 
Such attachments are not superseded by the appoint 
toent of such manager The words arrears of 
estates under attachment apply to eases where a 
portion only of an estate is under attachment as well 
as to coses iu which the whole estate has been attached 
Bitnwabi Lam. Sahu v Mohabie Pebsad Sindh 
[12 B L R 297 
LB II A 89 


Affirming on appeal the decision of High Court ] 
hlOHABEEB PEBSAUD SlNOH r COLLECTOR OP 

Tishoot 13 W E 423 , 

— bb 5 andO— Not\fl.caU<m of ' 

sale specification of— Estate Meaning of — 
Under s G of Act XI of 1859 it is not necessary that 
an tification sh uld specify the owners of an estate or 
the owner* oi shares in the estate Secretary of State 
v Rashbehary Mookerjee I L R 9 Calc 691 
follow cd. All that is necessary under that section is 
that the notification should specify the estate or shares 
in the estate to be sold and in selling a share m an 
estate it is unnecessary to specify the shares or 
mouzahs of which that share is composed. The word 
estate as there Used ordinarily means mehsl 
but the term also applies to a portion of a mehal with 
regard to which a separate account has been opened 
but not to an undivided portion of a mehal as to 
which separate accounts are not kept Ram &AEAIN 
Xoeb v Mahabib Pebshad Srvon 

PLE 13 Calc, 208 

o 0_ 

Set Cosmic* Act bs G9 and 

[I L R 12 Calc 213 
Co-SHABEBS— GENE baL pI 0nT3 jy 
Joint Property 

[LL.R 14 Calo 809 


ACT— 1859— XI —continued. 

— - bs 10 and 11 — 

See CO SJUBRBS— SUITS WITH EESEZCTIO 
joist pbopebtp — Possession 

21X7 R. 38 

88 13, 14 — 

See Moetoaob— Sabb op SioutqaOED 
rBOrEBTy — PFECnASEBS 

[LIi.R.15 Calc„648 

— 8 3l — 

See Limitation Act 1877 a. 10 

tX.RR,18Ca\C. 234 
See Limitation act 1877 Art 120 

[LL.B. 20 Calc, 51 
• a 33— 

See Jurisdiction op Crm Court — 
Revenue Coubts— Obdebs op Revenue 
Courts. 

pLB.25 Calc , 878 
See Limitation Act 1877 Abt 95 
(1671 Art 95) X. I» XL, 3 Gale 300 
See Rioht op Suit— Road and otbeb 
Cesses Sale tor arrears op 

[LI* R 25 Calc 85 

L — Suit for damages — 

S 33 Act XI of 1859 contemplates an action against 
the individual wrong doer irrespectu e of Government 
and co parcemrs Gunoa 3-ABaIN Bose r Cornell 
[10 XV R 442 

2 — Receipt of oale-prO 

cetdB — The receipt by a decree holder of a portion of 
the surplus sale-proceeds lying in deposit in a Collector’* 
Court without opposition on the part of the judgment 
debtor is not such a receipt as is contemplated by 
s 33 Act XI of 1859 hlOHABEEB Per shad blNoH 
v Collector op Tibboot 13 X7 R , 423 

b 34. — Public Demands Re 

co very Act (Bengal Act VII of 18S0J *» 2 and 30— 
Limitation — S 2 of the Public Demands Recovery 
Act (Bengal Act \ 11 of 1880) does not make the 
provision of limitation in s 34 of Art XI of 1859 
applicable to the execution of a decree annulling 
a sale under s 20 of Bengal Act VII of 1880 
Mahomed Abdul Hep <j Gajraj Sabai 

[LIE 25 Calc , 283 
— — 8 30— 


See Cases under Benaui Transaction — 
Cektitibd Purchasers — Act XI orlSaS, 
s 36 


37- 

See Assam Lakp and Revenue Reou 
lation a 65 LLE.26 Calo 104 
See Ghatwali Tenure 


UB hit B 
14 Moore a 1 A 247 
£>ee Parties— Parties to Suits Pub 
chasers I I* R 24 Calc 334 
[1 C T7 37 , 314 
SOWN 229 
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ACT— 1850— XI — conclud'd 

See Cases under Salk toe Arrears op 
Betescr— Incumbrances— Act XI op 
1S59 

See Ca°es under Sale toe Abreab3 op 
Betbncb — Protected Tenches 

Settlement. — In Act XI of 

1859 «. 37 the word settlement refers not to the 
permanent settlement bnt to the settlement which 
took place after resumption by Government of the 
lauds previously held as lakhvraj Raj Chunder 
Chowdest r Bpsdeer Mahomed 24 W E 478 

e 39- 

See Evidence — C im Cases - Miscbixa 
teocs Documents— Eegistees 

PLIj B. 8 Calc, 116 

B. 54— 

See Abatement op Rent 

[LIj-E. 21 Calc 1005 
Xu B ,21 1 A 118 

XIII— 

See Compensation— Criminal Cases— To 
ACCUSED ON DISMISSAL OP COMPLAINT 

[4 Mad. Ap 68 

See Jurisdiction op Criminal Court— 
Ofpenceb committed only partly in 
one District— Criminal Breach op 
Contract I L E. 7 Mad. 354 
See Maoistrate Jurisdiction op— 
Special Acts — Madras ActIIIop18G5 
[4 Mad. Ap 64 
See Warrant op Arrest— Criminal 
Cases 

TLXi E. 20 Mad 235 457 
I L B. 20 All 124 

8B 1 4 — Breach of Contract - — 

Jurisdiction of Presidency Magistrates — Magtt 
trate of Police — Crim nal Procedure Code ( Act 
X of 1882 ) s 3 — A Presidency Magistrate of Calcutta 
may lawfully take cognizance under s 1 of Act \III 
of 18^9 of a complaint m respect of a contract made 
in Calcutta the breach of which has been committed 
beyond the local jurisdiction of his Chart The 
expression Magistrate of Police’ ins 1 Act XIII of 
1859 means Presidency Magistrate Lal Mohan 
Chowbey t Haei Chaean Da3 Baibaqi 

[I L R 25 Calc 637 

• s 2— 

See Conviction 4 Bom. Cr 27 

See Sentence— Imprisonment — Impri 
sonment generally 6 Mad. Ap 24 
4 Bom. Cr 37 

1. — — Limitation Act 

1877 art 120 — Claim to recover an advance - — 
Act XIII of 1859 being a penal enactment theLnmta 
tion Act (sch II art 120) is no bar to a claim under 
s 2 to recover an advance made to a labourer In he 
Kittp [LluK. 11 Mad. 332 

2. — Jurisdiction — 

Breach of contract to labour m foreign territory 


ACT— 185 9 — Xni-co ntmued 
—V having received an advance of mone y from O 
contracted to labour for him in foreign territory 
Having broken the contract V was prosecuted under 
Act XIH of 1859 ordered to repay and sentenced to 
imprisonment in default — Held that the order was 
illegal Gregory t \ adakasi Kangani 

[I L E. 10 Mad. 21 

3 ■ — Bricklayer— Workman— Con 

tractor Liability of — A person whose ordinary buBi 
ness was that of a contracting bricklayer and who did 
not himself work received an advance contracted to 
got certain earthwork done on a race course and com 
mitted a breach of contract Held that he wag not 
an artificer workman or labouier within the meaning 
of Act XIII of 18 j9 Gilby t Sabhu Pillai 

[I L E 7 Mad , 100 

4. Butcher — Supplying shins by 

contract — A butcher contracting to supply eking is 
not within Act XIII of 1859 Anonymous 

[7 Mad. Ap 13 

5 ■ Cooli es— Contract for coolies to 

stork for specified time Breach of — Where a con 
tract was made by the defendant that a number of 
coolies should be brought by him to an estate and 
remain at work on the estate for a specified tunc and 
there had been a breach of the contract — Held that 
the case waB within s 2 of Act XIII of 1869 
Anonymous 3 Mad. Ap 25 


6 Advances to 

coolies in Assam —Coolies in Assam who havo 
received advances in contemplation of work to bo dono 
may be proceeded against under Act MU of I860 
Queen c Gaud Goeah 8 W It, Cr , 0 

7 - — — — — Mahout or elephant drlvor 

— A mahout or elephant driver does nrt como within 
the provisions of Act Xlll of 1B59 Muni Cupndra 
r Haeiram Ahom 8CLB, 254 

8 Sub contractor— Lial i lity for 

breach of contract for work undertaken upon an 
advance— Workman — The petitlmer who as mb. 
contractor had engaged to do cirtaln work f ir which 
he was paid an advance but did not hlnrnlf w rk 
was convicted by a Magistrate under * 2 of Art 
XIII of 1859 of the iffouco of breach it contract 
and sentenced to undergo one month a iapn*"nm<rft 
in default of his failure to fulfil th*corf*vt. Jf U 
that he was not an artificer w limsa, <r h- surer 
within the meaning of *. 2 cf An 2 HI ** 1 £T<g 
T he conviction ami sentence wer t.~vdhufir set 
aside In re the petition cr Btiavezt i hr/ 

EAlt 

G and P r»/« Is vl 

of contract— Canstre t<s% ,-f **,//, 

Construction of —hymmary SnoJ— * r tijacut J re* 
dure Cole t 2CQ— (jS-sre c rVt-2 * M, ZJH 
of 18«9 are fry.! pun_u*.e 'r 1 1 £ r * /i/) # 

the Criminal VrsM^* *s/ Tut /■" si,*/ 

punishable by t. 2 L* *JJJ * jy , f j, tu . 
wilful and m-ils/ tub'll t. d t%* ,7 

n» lMi-g r TV* It o? IST* ru. l> \net tetnd 
into ty y-n _i* wicaetw >>■* , r srut, 7 
the jfetjiAe < J fj* Jt U v A is* 

* p~jre tit a irsncL id Ks/sis* U xc. 
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ACT— 1859— Xm— cojrfwuei? 
order to sustain a conviction under «. 2 Tardiest 
Bhuttachar)<o v Bhaloo Sheikh 8 W B Cr €9 
dissented from Where the enacting sections of a 
statute arc clear the terms of tne preamble cannot 
be called in aid to restrict their operation or to ent 
them down. Qtobn Empress r Ivdarjit 

p L R , 11 AU , 262 


10 


- Domestic servants — ArUfi 


eer s — Workfflen — Labourers — Act \III of 18o0 
docs not apply to contracts for a ebakn domestic or 
personal service but to contracts to serve as artificer 
Rothman or labourer Ivtue siatter op Domes 
tic Servants 2 B Ii R A. Cr 32 

Queen r Soobhoi 12 W R. Cr 26 


1L -- Breach of contract to supply 

wood,— A breach of contract to supply wood does not 
fall within the purview of Act XIII of 1859 In toe 
CASE 07 THE UPPER ASSAM TEA COMPANY r 
TiJOPOOR 4B LB- Ap 1 


12 Service for agricultural 

and other purposes — Breach of contract by 
art ficers t ark men and labourers —Act XIII of 
18o9 (to provid for the punishment of breaches of 
contract by artificers workmen and lab mrers in cer 
tarn cases extended to all the coll derates of the 
B imbay Pres'd ncy by notification of the Government 
of Bimbay dated 10th of May 18G0) does n t apply 
to a contract whereby a per9 n in consideration of 
receiving R45 bound hims If to an ther to render 
service for agricultural and other purposes ' for the 
period of one year Empress r BhaoabAN Bmv 
sax IL.R 7 Bom. 370 

13 Labourer in Bilk factory— 

Breach of contract by labourer — Where a labourer 
contracted with the manager of a silk factory for a 
money consideration to work at the factory for four 
mouths m a year fra period of three years and 
broke the terms of his contract he was held liable to 
a prosecution under Act XIII of 18a9 and the order 
of the Magistrate h lding that such a contract was an 
unreas nable one and therefore one which Onght not 
to be enf reed by bim was Bet nude KoofJo 
UEHARBY IiAXL r DooifTSY KooMOhEHABRT 
Laxl r ItrOnoovATn Dome 14W E, Cr 29 
See Ltai»l ICo t Bam CnirroEn Baodee 

[19 'W It Cr 53 


14, T7on specification of nature 

and extent of work— Con/ ract to supply labour- 
ers a tut get labour performed — A contract to 
supply labourers and to pet labour performed by them 
even th ugh the nature and extent of the work are 
not clearly specified falls within the provisions of 
Act XIII of 18 0 Bowsaw c Hanaua Mzstki 

[U.B. Iliad. 230 

15 • — ■ *— Advance to labourer 

B each of contract —Act XIII of Ig„9 relates to 
fraudulent breaches of contract anl d es not apply 
where an advance has n t only been w rted off by a 
labourer but an actual balance is due to him Taba 
BO s BncriAciuuuER c Bhaloo Snersn 

[8W B- Cr 69 


ACT— 1869— XUI — continued 


16 


- Con trad to tup 


ply labourers — V contract in consideration of an ad 
vance of money to supply labourers to do certain 
work on an estate falls withm the scope of Act \III 
of 18o9 and the fact that such contract contains cove 
nauts to pay penalties m default of supplying the 
Labourers and to repay the advance if necessary by 
pirsmnl labour for five years does not take the con 
tract out of the operation of the Act r> as to make 
illegal an ordir directing the contractor to he im 
prisoned for failure tn comply with nn order to repay 
the advance RIhasImi r klvptsiMi 

[LLR 8 Mad., 379 
17 ■ Contract to work 


until repayment of advance made — Defendant in 
consideration of an advance of money received from 
complainant bound himself to work for complainant 
until the repayment of the sum advanced. lor 
breach of this contract the complainant proceeded 
against the defendant under Act XIII of 1859 
Sell that tho contract was net within the Act. 
Anonymous 7 Mad., Ap 31 


18 • - — — Money advanced 

on account of tcorl to Be performed — Loan on con 
dihon that the workman should enter tnlo a eon 
tract of semce — A workman agreed m writing 
to work for the proprietors of an estate f r four 
venrs and one month from lit March 1899 to 31st 
March l'Xtt for an initial advance of one rupee 
which was not ti be npaid till after the expiration of 
the agreement The same person subsequently 
obtained an advance of RlO to be reimbursed by a 
monthly deduction of one rupee from his wages. He 
worked from 1st March 18^9 till lfith September 
1899 when he ceaeed to work leaving in all a sum of 
R5 to be accounted for in the adjustment of the 
total advance He was subsequently charged and 
convicted under s 2 of the Criminal Breach of Con 
tract Act XIII of 18o9 — Held that the initial 
advance of one rupee was not money advanced on 
account of work to be performed but rather a loan 
made without interest on the condition that the 
workman would enter into a contract of service for 
the duration of the loan and that the Criminal 
Breach of Contract Act 1859 was\mapplicab!e to 
this case that with reference to the ten rupees to be 
repaid out of wa^ea the Act applied and an order 
should be made directing tbe workman to work until 
the expiration of the term of the contract on account 
of which this sum had been advanced. Taxoi Joanx 

v Hall I. L. R. 23 Mad. 203 

D) — — - — Loan — Deduc 

t, on from wages —Havin'* agreed to work for wages 
in a tannery and received BIO from AT his employer 
T promised to work off the advance by allowing if 
to deduct 8 annas a week from his weekly wages 
Meld that the provisions of Act XIII of 18o9 were 
applicable to this contract Queen r Talceatam 
[I I*. R 7 Mad. 131 
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ACT — 1859 — XlII — eont timed 
make the article contracted for i9 an advance of 
money within the meaning of the sect i in A*«o 
Kiwors C Mad. Ap , 24 

91, Cnmtnnl breach 

of contract — Labourer — Carrier i v boat — An 
advance was made ender a contract bv which the 
party who received the advance undertook, to con 
rev salt hv boat but did not bind himself to render 
personal labour The party who received the a Ivance 
broke the contract — Hell the parties to the c ntract 
were not an employ er of labour and a labourer rcspic 
tivily and consequently the contract did not fall 
within the provisions of Act X III of 1B59 Citr 
Bin r CnEvoiPPA LL.R 13 Mad. 351 

22. Advance of grain and money 

— Order to repair calue of t orh not performed 
— An advanceof money and pram having been made to 
a labourer for work to be done the labourer failed to 
complete the work and an order was pa sed by a 
Magistrate under t 2 of Act XIII of 18o9 dinet 
mg repayment of the balance of the advance not 
worked off by the labourer Held, that a* it was 
not proved that the labourer was offered and accepted 
the pram in lieu of money to be advanced the order 
was illegal. KoxDADUr rAiirov 

[I L B. 8 Mad. 204 

23 Working off previous 

debts — Breach of contract of tercice — Labourer — 
A labourer agreed to sen e in consi deration of money 
due from him on aeciunt of pTevi us d bts lie 
served frr three months only and then quitted Ber 
vice in violation of the agree men t He was piose 
cuted and convicted of breach of contract of service 
under Act XIII of 1859 Held that he was not 
liable to be dealt with criminally because there was 
no fraudulent breach of contract within the meaning 
of Act XIII of 18^9 aud because further no money 
in advance was received the consideration for the 
agreement to serve being an old debt Pro 
Jetuta valad Vestta 9 Bom 171 

24 Jurisdiction oj 

Magistrates to interfere in cases of tit Iful and f ran 
diilent breach of contract— Meaning of the expres 
eion Advance of money on account of tcork — Act 
XIII of 1859 (an Act to provide for the punishment 
of breaches of contract by artificers workmen and la 
bourers in certain cases) applies only where there has 
been an advance of money on aeconnt of any work 
which words do not include mere loans or old debts 
The interference of the Magi trite under the Act w 
limited to cases where the neglect or refusual to per 
form is wilful and without lawful and reasonable ex 
cuse As a rule a mcro breach of contract ought not 
to be an rffcnce but only to be the subject of a civil 
action and a man cann t be treatid as a criminal for 
not perfuming a contract which conld not becnf reed 
against him by civil process Qceen Empress r 
Rajab I Ik E- 16 Bom 368 

25 8 2— Limitation of civil claim 

—Order by the Magistrate for repayment of ad 

anees —In a prosecutnn for breach of contract 

ndcr Act XIII of 1859 it appeared that the com 

lamant bad advanced certain sums of money to the 


ACT — 1 85 9 — XIII — co nt in tied 
accused but that a suit to recover the same was barred 
by limitatnn and the Mvustrite thereupon dismissed 
the charge — Held that there was no reason why 
the Magistrate slioul 1 not have ordered repayment to 
be made by the accused under s 3 Queen Empress 
r Kovda I L E 18 Mad. 347 

26 Advance m consideration 

of exclusive services until repayment— 
Masters and i orh men — Breach of contract on the 
part of trorkmen — Station — An employer of 
workmen residing and carrying on business in the 
city of Mirzapur alleging that he had advanced 
money to certain workmen on the understanding that 
they would work for him and no one else until they 
had repaid such money and that they had broken such 
contract by leavin'* his employment made a comp! unt 
arainst such w rknicn under Act \III of 18 U which 
had been extended t the tation of Mirzapur by 
the Local Government It appeared that snch money 
was advance 1 by way of 1 an and with ut any refer 
cncc to the w ages of such workmen or the payment 
for the work performed by them and that no deductn n 
on account of such advance was evci made from their 
wa^es or the payments made to them Held that 
the contract beta cm the parties was something quite 
different from any contract contemplated by Act XIII 
of 18o9 and that Act was therefore not applicable 
Held also that it was doubtful whether that Act 
applied 1 cally as it was not sh wn that the city of 
Mirzapur was c mpnsed within the st vtinn of Mir 
lapur In TEE MATTER OP THE PETITION OP RAM 

Prasad t DrnorAL ILE 3 All 744 

27 Enquiry under Act— 

Breach of contraet h/ art deer —The enquiry to be 
made under s 2 of Act XIII of 1859 is notan enquiry 
into an offenee which may be tried summarily Poe 
lardc Mothial I L R 4 Mad. 234 

23 Imprisonment— Criminal 

breach of contract — Proceture — Jmpr sonment — 
Where an order has been made by a Magistrate under 
Act XIII of 18^9 s 2 for the fulfilment of a labour 
contract a sentence of imprisonment for disobeying 
such order without complaiut made and with ut taking 
statements from the accused is illegal although the 
accused before the order was made may have stated 
their inability to perform the work stipulated for 
Srinivasa r Powirb a lam 

[I L. It 5 Mad. 378 

23 Order of Mag s 

trate for imprisonment fir breach of contract — 
E yht of mil st t — The imprisonment of » defend 
ant by ord r of the Magistrate under Act XIII of 
1859 d es nrt preclude the plaintiff fr m proceeding 
bv civil suit foT reroverv of m nev advanced to the 
def ndant f r the performance of work X ERxede r 
Abdul Giri Chinn a Swami 2 Mad. 427 

t. 80 , — 1 Former conviction— 

Breach of contract of service —Statute 4 Geo IT 
Cap 34 s 3 — Autrefois convict — A conviction for 
breach of contract of service under s. 2 Act XIII of 
18o9 is a bar to any subsequent conviction on "the 
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A CT— 1859— Xttl— concise d 

tame contract for a farther breach for not returning 

to service Griffiths r Tezia Dorado 

PIE 21 Calc 202 

31 ■ ' — - — Breach of con 

tract — Offence meaning of— Criminal Froce 
dure Code 1808 ss 4 and 250 — Compensation 
for breach of contract — A mere breach of contract is 
not under the first part, of a 2 of Act XIII of 1850 an 
offence within the meaning of the term in s 4 of the 
Code of Criminal Procedure and no compensation can 
therefore be legally awarded under e 2 u O of the Code 
in respect of such breach In the mattes or the 
petition or Pam Sabup Bhakat 

[4C XV N 253 

B 3 and 8 2 Cl. 1— Procure 

tinder whether summary or not— Criminal Froce 
dure Code (Act V of 1898 ) s 370 —In the trial of a 
case tinder the Workman's Breach of Contract Act 
(XIII of 1859) the Magistrate is not bound tn frame 
bis record in accordance with the provisions of s 370 
of the Criminal Procedure Code It is doubtful 
whether a proceeding under the first clause of s „ and 
undtr s 3 of Act XIII of 18^9 is a criminal proceed 
ing There u no oflenee committed and there is no 
accused The provisnns of e 3/0 of the Criminal 
Procedure Code are therefore inapplicable to a case 
of this nature Avebam Das Mocni r Acuta 
Ea “i« I L R 27 Cole , 131 

[4 C XV N , 201 

XIV- 

See Limitation Act 1859 
See Cases under Limitation Acts IX or 
1871 and XV or 1877 


See Cases under Patent 

B 22- 

See Limitation Act 1871 Art 11 

[HE 3 Calc 17 
See Transfer or Civil Case— General 
Cases I Ij R. 6 All 371 

XXIV— 

See Madras Police Act 

— 1860-xxn— 

See Chittagong Dell Tracts Act 

-xxvn- 


See Cabes under Appeal — Certiticatb 
or Administration 

See Cases under Certificate or Adminis 
tbation— act X\\ II of 18G0 
Se Lett sns or Administration 

[Bourke Teat 0 
See Possession OnDcu 0 e Crimi *? 

25KS?— 

[2 B L. R A Cr„ 27 
11 XV B, Cr 24 
25 XV E. Cr,le 


ACT — 1880— XXV H — concluded 

See Pbobate— P otrEn or Uton CotntT to 
grant and form or Bourke Teat 3 
[I Ia B. 6 Bom., 452 703 

See R EPEE SENT AT I VP OP DECEASED FEB 

soy L I*. R, 10 ATad. 405 

See Review — Orders subject to Review 
[I L.R.1 Calc., 101 
5 Mud. 417 
ILRl AIL, 287 
See Right or Suit— Contracts and 
Agreements I L K. 14 Mad 473 
See Rioni or Suit — Obdebs Suits to 
bet aside 5 Mad. 283 

£22 XV p,, 312 
See Succession Act s 331 7 Mad 121 
XXVIII— 


See Madras Boundary Marks Act 

XXXI— 

See Anus Act 

XXXII— * 

See Income Tax Act I860 
See Right or Suit— Income Tax 

[14 TV R 270 

-XXXV T- 


11 XV R 425 


See Stamp Act XXX\ 1 or 18C0 

b 13— 

See Stamp Act 1879 e 34 

[I L R , 14 Mod., 255 

— XXiII— 


See SrEciAL Appeal — Small Cause Court 
Suits— General oases 

12BL.E, 224, 281 
[6 XV R 7 
I L R, 2 All , 112 

XliV— 

See Penal Code 

XLVIII— 

See Police Act I860 

Liir b 2 - 

See Revival op Suit 

—1881 — V— [1 Ind. Jut O S 6 

See Police Act 1861 

See Superintendence op High Court— 
Charter Act 1 15 

XX— [10 B L R Ap 4 

See Appeal— Acts— Act IX of 1861 

[17 XV R 561 

See Custody op Childrey 

,, POB X, R 225 

14 Moore 0 I A 3o9 17 XV R 77 

See Guardian — Liabilitt op Guardian's. 

P LE 6 ALL 248 
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ACT — 1801— IX — concluded 

See Mahomedan Law— Guardian 

[I L R , 8 All , 322 
See Cases under Misob — Ctsiodt op 
Mi oe 3 

See Mu'sip Jubisdiction op 

[LL R 9 Mai, 31 


See Oath 4 Mad. Ap 3 

See itness — Citil Cases — Depaultinq 
Witnesses IB L.H A C 138 
[10 W R 283 

XI— 

See Cases under Limitation Act 18*9 
—Operation op Act 

XXIII— 

fee Citol Procedure Code 18S2 (1877) 

B 10- 

See Interest— Omission to stipc 
BATE POE OB STIPULATED TIME HAS 

expired — Decrees 

[I LR 18 Calc 184 

XXV— 

See Chiiunal Pbocedcbe Code 

18G2-IV, b lO- 

See Bank op Bengal. 

[7 B L R 653 18 W R , 203 

VIII e 4- 

See Jurisdiction op Civil Court— 
FOREIGN AND TxATIVE IlULRRB 

[7 W R 188 


See Cases under Stamp Aot X op 1862 

XV 8 1— 

See Sentence— Transportation 

[BLR. Sup Vol 889 
XVII— 

See Extradition 8 Bom Cr 13 
See Maoistbate Jubisdiction op — 
Speck l Acts— Cattle Tbespass Aot 
[1 Bom 100 
See Often ce depobe Psnal Code came 

INTO OPERATION 

[I L. R 2 Calc 225 
I L R 1 All , 599 

XVIII s 1— 

See Citarge— Alteration oe Amend 
MENT OP CnABOE 

[8 Bom. Cr 76 

■ b 27- 

See Depamation 4W E, Cr 22 

e 35— 

See Jubisdiction op Criminal Coubt — 
Offence committed dubino joub 
net 1 Mad 193 


A CT — 18 82 — XVIII — eo ncluded, 

s 41— 

See Aebbst op Judgment 

[1 B L R O Cr 1 IB 
16 "W R Cr , 71 note 
See Ciiakoe — Alteration or Amend- 
ment op Chaeoe 1 Mad., 31 

[1 Ind Jur O S 49 

1863-11 s 1— 

See Appeal to Privy Council— Cases in 
which Appeal lies ob not— Appeal 
able Obdebs I L. R , 3 Calc 523 

XIV— 

See ArPEAL— A cts— Act XIV op 1863 

[2 Agra 239 
See Collector 5 N W 221 

See Jurisdiction op Pevenue Court— 
N w p Rent and Revenue Cases 
[1 N W Pt 13 p 211 Ed. 1873 284 
Agra F B Ed 1874 188 
2 N W 33 
61TW 40 238 
0 N XV 118 
See I IMITATION Act 1877 s 14 (1859 
8 14) 5 N XV 30 

See Parties— Parties to Suits— Co 
sharers 2 Agra 299 

See Parties— Pabties to Suits— Pent 
Suits pob 2 Agra, Pt II 165 
See Right op Suit— Revenue Suit pob 
ABBEABS OP 4NW, 185 

See Settlement Oppiceb 

[2 H XV 244 261 
517 W 64 

- xvnr— 

■See Practice — Civil Cases— Affidavits 

[2 XV R 241 

XIX— (Partition of Revenue 

Paying Estates)— 

See Jubisdiction of Civil Court— Be 
venue Courts— Partition 

[4KW 7 169 

TN vr,o 

See Jurisdiction op Retenue Court— 
N W P Rent and Revenue Cases 

[2 Agra, 241 

See Partition— Miscellaneous Cases 

[3 Agra 298 
1NW,81 Ed. 1873 134 

_ 8 8— 

See Appeal— Acts— Act XIX op 1863. 

[1 Agra Rev„ 44 
See Jurisdiction op Civil Court — 
Retenue Courts — Obdebs op Pete 
kte Courts 3 Agra 181 

6a 8 and 9 — 

See Tes Judicata— Competent Court— 
Revenue Courts I. L. R., 2 AIL, 294 
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1S63 — XXX — concluded 

s 38- 

See Paetitiov— F obm of Partition 

[2N W 26 

b 47— 

See Paetitiov— Right to Pabtitiov— 
Geveral Cases 2 Agra 272 

B 63— 

S’ CmL Court — re 

PVPP CoPBTS— P aBTITIO'* 

[7 K W 346 

—XX— 

^*ApPEAl>-DECBEEa 

[I L. B 18 Calc 382 
. I L B 19 Calc 276 

ECUX Acts-Act \x op 1803 

[7 Mad 173 
n n 1 I> R 19 Mad. 403 

CASE8 ntf»ER Endowment 

® rrD ^ ^aw — Endowment — Sfcces 
siot is Management 

[I L. R. 16 Mad. 490 
o » L. B. 20 I A 160 

„ [I L R IMad 55 

See JlAnosiEDAN Law-Eve ow it 8 „ T 

[17 W R. 430 
„ 25 W R 542 

v»r ” T - s°** m " *-> 

i L j, ?c<IIC 32 

[I. I* B. 11 Calc 33 
R. 8 All 31 
t t 1 « ? 11 AU 18 
o,. p I L R 24 Calc 418 

ASSETS 

c^sssraa “”i cotw - 

[I. L R. 10 Mad 98' 98 note 

1 . L K - 11 “M 148 Mb not< , 

truata or a d ' cl «-»ti°n of 

o( 18G3Tt *»'> onfc 

ot the Bate 1 0 f j f ' :rm '' r [r under control 

P«y !• Cftlcntto IKeti s, ' •" I>to 

61.00 Il'OH r 1 

“ — Bolt t 5 E L H Ap 55 

referred to in Act \\ 0 r i «« tei *iple — The units 
nty of the Court for thcir C 3 ,nn»'tw din ~ tLc autllQ 
•mts charging trait ecu mana^ Cll0B ar « *1 ly 


ACT — 1863— XX — continued 
with misfea ance, malversation of the temple pro 
pcrty or neglect of duty Thera is nothing in tha 
ict to oust the juris hction of the rilinary Courts 
oi cr suits to establish a right to share in the manage 
ment Agei Sabua EirnBAVDRi r \i 3 Tvr Esr- 
BEANDEI jAVADnAVA FMBnANDBI r PALA BUL 
Kas it a Eubbavdri 3 Mad., 193 

3 — Right of person Interested 

tOBue for misfeasance by managers etc — 
Public endoument - In the case of a public endow 
ment transferred to trustees managers < r supenn 
tendents of suchlvnds under Act \X of 18G3 any 
person or persons interested (and the interest need not 
ben pecuniary one) in the religious establishment in 
its worship or service or in its trusts lias a right 
of suit after leaie obtained from a Civil Court 
against such trustees etc for misfeasance or breach 
of trust or neglect of duty Kcveez Fatima r 
Saheba Jay 8 W R 313 


^ ■ Suit for removal of mohunt 

and appointment of another — V suit for the 
Z™, « the present mohunt of a relig! us endnr 

ment and for the appointment of the petitioner in 

hv w% l V’°V' f .c?o h V aturc “* 58 eon tcmplated 
by Vet \X of 18G3 IvianoEE Bov Moment r 
K alee Cnusv Gieee 22 W R. 364 


~T r Suit t0 compel heir of man 

, K0Qd deficiency — Leave of 
°f 1803 dies not apply to a suit 
brought by the dhannaharta of a temple and one of 
its worshippers to compel the defendant as heir of 
mhentpA a ^ eCr ROod out of the property 

fuScaniedhv J h \ r* lenCy ln thc deiasthanam 

b, a.uu 

anVfh^ wrt U l t . 1 °l l 0f t BUC, {, 1 asnit 18 not necessary 
tutmX.LT 7 “amtainable The nebt of mst. 
\\ of RM w“ not a privilege accorded by Act 
\\ofl8G3 buta pre-existing n-ht Jevanoabtt 
1ATAEI7 r DERMA DoSSJI ~ 4 U ad g 

o/aeentn i° ej * et Dharma harta 

to ?* S t ffS^ / . tWaple -: J *V« °f Oocernmenl 

vo,utm,if erof interfering v,th ap 

Cmbcr, of VI1 ° f 1^17 —Plaintiffs 

of 18 cT comi n>ttce appointed under Act X\ 
and S, defendantB < the Jharmaksrt; 

t , t , t fht p « t 

«erc”ed bv ^ » v* non ” na tion vested in was 
the Gov era ment *' t ° 11 tlle wnfirmati n of 

mmmm 

power Of the lWrtof p that 14 waB “ot ui tho 
the dLbjS?,!,"™* w to direst itself of 
1817 Held iy .. P ll , b .y Regulation VII of 
U l tlmt ass “mmg the Board of Pevenuo 
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ACT — 1863 — XX — continued 
to harp had ruch a right thorp wag nothing in Regu 
Loti n MI of 1617 to prevent them from renouncing 
that ncht if they chose \ ewate a \ayadu r 
^hagatofa ^nni SnAOATofA ^ vta if i 7 Mad , 77 

7 Jurisdiction — Clause in deed of 

endor-tnen 1 excluding j«ri»rfio/io» — The junsdirti n 
given to Court* by Act \\ of 18G3 cann t bo ex 
eluded by an\ clinic In a ile d of endowment lit 
PAD no EDf r JUnoifED Vu KnAV 

[23 W R 160 

8 ■ ■ Had rat Regula 

tion VII of 1917 t 13— Discretionary power of 
a temple committee to appoint new trustees tlen 
the pover of management u not hereditarj — Truitt 
4ct {II q f JSS2^ t 49 — Jurisdiction of Cinl 
Court — A temple committee appointed under Act 
A.\ of 1803 may app' mt new trustee* when there is 
no hereditary trustee to add to the existing trustees 
but this power although discretionary must be exer 
cised rras nably and in good faith and ncco ding 
to the principle which is applicable to public trusts 
embodied in * 49 of the Indian Trust* Act If it is 
net bo exercised the power may be controlled by a 
Civil Court of original jurisdiction Datud Saida r 
II rs elv Baiba I Xj R. 17 Mad. 212 

9 Du 1 1 e t and 

Pot ert of comm ttee of management — Meetings of 
committee — R umber of members present — Re sola 
tion appo nt ng quomm— Resolution bj three out 
of teren — Failure of trust e to sulmit accounts — 
Ground fordism tsal — Though committee coniti 
tuted «*nder the religious Endowment* Act 18G3 are 
not strictly corporation* their procedure in matters 
relating to the management of properties and trustees 
under their contr t should be governed by the rutes 
applicable to regular corporations In 18/9 when a 
committee consisted of seven members a meeting was 
held at which five were present and a resilution was 
unanimously passed that nt futur meetings thru 
should form a quorum Tins resolution had never 
hern resemde 1 and had alwnvs been acted upon In 
189o when the committee also consisted of seven a 
meeting was held after due n tice to all its members 
at which three were present an! a trustee of tilt 
temple was on valid ground dismissed from o/Fico 
and called upon to hand os or charge of the temple 
and its properties The resoluti n of dismissal was 
unanimous an! was confirmed at a subsequent meet 
mg — lie! 1 that the meeting as constitute i was com 
petent to pass the resoluti n removing the trustee 
Whether unanimity of the whole committee might 
nothavebeenneccs ary in the event of business having 
been transacted oth rwi e than at a meeting Q are 
—Failure on the part of a trustee to submit accounts 
to the committee is a bread of one of the most lm 
portant duties east upon him by taw and is sufficient 
to justify his dismis al A^antanauitasa Attau 
r Japttseasi P/ziai LL.R 23 Mad 4S1 

1 s 3— Rower of committee 

appointed under th* Act A committee ap- 
pointed under Act X\ of 18G3 has power to dismi s 
the trustees or superintendents of temples described 
in « 3 of the Act without having recourse to a civil 


ACT — 1803— XX — continued 
suit but such power can only ho exercised on good 
and sufficie t grounds CiriNNA Ravgaiyakgak * 
SrBRArA MrDALi 3 Mad., 334 

2 Removal by Committee of 

Superintendent of Pagoda — Ground for re 
moral — Where there were njt good and sufficient 
grounds fo the removal from office of the defend 
ants supen itendents of a j ago la within s 3 of 
let \\ of 18 r 3 b> the committee appointed under 
that Act th High Court confirmed the decree of the 
Civil fudge dismissing a suit brought by the plain 
tiffs who had been appointed by the committee as 
superintendents in place of the defendants for 
the recovery of the pagoda and tlio property belong 
mg to it CmxvA Rasgaiyavoab v Subbaya 
Mudali 3 Mad 338 

3 — ■ ■ — Committee Suit by to on 
force right of control.— The committee of a die 
tnet duly appointed under Act XX of 18F3 are cn 
titled to maintain a suit in a Civil Court without 
having obtained the leave of the Court to bring the 
«uit as well w hen the object of the suit is to e tab 
lish their ri n ht of control under s 3 of the Act 
as when it is sought to enforce such control against 
the officers of the temple subordinate to them \ ey 
katasa h Amu v Sadagopabha Iyeb 

[4 Mad. 404 

4 sa 3 4 11 IZ— Suttlg members 

of a temple committee— Burden of proof— Form 
of decree — Suit by the members of a temple committee 
appointed under Ait \X of 18G3 against one claiming 
to be the hereditary trustee of a Hindu temple for 
possession of certain temple property for a declare 
tion of their right to reeeiv e certain annual dues and 
for a pirpitual mjuncti n restraining defendant from 
interfering with these dues — Held the burden of 
proving that the temple was of the class mentioned 
m s 3 of Act \X of 18G3 lav on the plaintiffs On 
its appearing that the defendants ancestor was not 
the founder of the temple but was appointed trustee 
by the Government as also were his successors in 
the office of trustee of whom all were not mem 
bers of Ins family — Held (1) the plaintiffs were 
entitled to a d erec declaring the temple in dis 
pnte to bo of the class mentioned m Act XX of 
1803 s 3 and as sueh subject to their jurisdic- 
tion (2) the plaintiffs were not entitled rnder Act 
U of 18G3 ss 14 1 and 12 to be put in pos 
*es ion of the pr pertv of the temple nor in Teeeipt 
of its income PoYDCBA’lGA r b aoappa 

[I L. R 12 Mad. 366 

1 8 4— Power of committee to 

call for accounts from trustees of t“mple 
V D strut Committee appointed under Act XX of 
18<"3 has no n-ht to call for accounts from trustees 
of temples which are within s 4 of the Act. t et 
K AT ABA t A KbISHVA CnETTIYAB C KAllTA’r ABASE 
ATTAMSAK 5 Mad. 48 

RAsnEVOAB aUas Rasiaytga ChabIYAB c 
Guayasavbaeda Paydabasayvada 

[6 Mad., 63 

72 
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ACT— 1883— XIX — concluded 

s 38— 

See Paetitiov— Form op Partitiov 

[2 If W, 23 

47— 

A? PiETiTioa-— R ight to Paetitiov— 

ueveral Cases 2 Agra 272 

B 53— 

Se Ll ™ r ic ™ 0P Cnrir - Court— P r 
tevcp Courts— Pvrtitiov 

[7 IT W 348 

‘ S "x«l'si3 n> “ ArMA — A «s- A » 

See Appeal— Decrees 

[ILK 18 Calc , 382 

I I* R IS Calc 275 

|pK I TJS” T r AMm, *n < ” 

jaPEcul Acts— Act XX op 1803 

_ , [7 Mad 173 

„ „ I L R 10 Mad. 493 

bee Cases uvder Evdowmevt 

[I L R. 18 Mad. 490 
* _ L R. 20 I A 160 

«Ssri5r n “ 

PLB 1 Mad 55 

See JIahosiedak Law— Endowment 

[17 W R 430 
- „ 25 W R. 542 

i RUSTS I L. R 8 Calc 32 

I I £ S- 11 Calc 33 
_ I » L * 8 All 31 

T J £*• ® 11 All IQ 
„ 1 L R , 24 Calc 418 

-oESTSTS-J^^ 

%S=S5W--iS 

<. v. CI ^ R l0Mad ®8 98 note 

Valuation op SriT-SriTs 

L P L R 11 Mnd 148 140 note 

trusts of a temnle^Sn^ deelflratlon of 
Act \\ 0 f 18C3?t bnn ~ ,n * ft »mt under 

temple „ M a„7,L,ch^ show ‘hatthe 

of the Board 0 f 1 evenne T , wmfr |y nnder control 

B?. 1 * ^t-STteSs 

2. Slllt . 6 B L R Ap 55 

uhare l n „ ght to 

rcfirrod to in Act \\ 0 f lfira “5 le ‘~ Tlie nuts 
«tr of the Court for their ,ur JR "*' tbc autb ° 
..... cb»r;m S £** 


ACT— 1883— XX — continued 
with misfea ance malversation of the temple pro 
perty or neglect of duty There is nothing Jn the 
Act to oust the juris liction of the rdinary Courts 
oi cr suits to establish a right to share in the manage 
ment Aoki Saema Embbavdei r Vi3tvu Eff 
BRAN DEI JAVADJIAVA EjIBBANDBI v PALA BUL 
Kvs\ta Embkavdri 3 Mad. 193 

3 — Right of person interested 

to sue for misfeasance by managers etc — 
Pulltc endoicment - In the case of a public endow 
me nt transferred to trustees managers <r supenn 
tendents of such Lands under Act \\ of 18GJ any 
person or persons interested (and the interest need not 
be a pecuniary one) in the religious establishment in 
its worship or service or m its trusts has a right 
of suit after leave obtained from a Civil Court 
against such trustees etc for misfeasance or breaeli 
of trust or neglect of duty Kpveez Fatima c 
SahebaJav 8W R 313 

4. Suit for removal of mohunt 

and appointment of another — A suit for the 
removal of the present mohunt of a religi us endow 
ment and for the appointment of the petitioner in 
his place is not of such a nature as is contemplated 
by Act \X of 18G3 Kishore Bov MonuNT c 
Kalee CnuRN Qieee 22 XV R. 364 

® — T Smt t0 c o®P 0 l heir of man 

«*** to t deficiency — Leave of 

1803 d w not # PP lv to 8 ,mt 
brought by the dharmakarta of a temple and one of 
its worshippers to compel the defendant as heir of 
to . make K°° d o ut of the property 
t)le deficiency in the dev asthanam 
i caUMd by breach of trust and misappropriation 
fo, V, ” S ", Hattnf Court 

and f1w> ‘ t ! tntl0n of 8nch a iuit is not necessary 
tuw .. n lt 7 * w " nta,naHe The right of insti 
XX oMRrVw * S nob 8 privilege accorded by Act 
iirl r, 1 a l Te eX!8tul e rislit Jetanoabu 
ivvaru r Dubma Dossji 4 Mad., 2 

or e n _„_,_ f 3mt eject Dharmakarta 

To ,7,?.,? bem P le --n,yA< of Government 
,°ff 0>Ler °f interfering , ,th ap 
SSSSSt 7£** 1 tq rjI °f W17 ~ Plaintiffs 
of 18TT committee appointed under Act XX 

eje l defend ''T' t ' (‘he dharmakarta 
of the VT" I h f ? 08 ?* M0n and ““nagement 
TWll™ dedicate! to Sr, \ .raragava Svva.ni at 
and t0 establish their (plaintiffs’) ri-lit to 
feud^. B ^ B ‘°’L a :L dCOn ‘ ro1 o£ ‘he said temple De 
1"; Cm 1 l , ht ns, “ of ...rcia* 

S i 1 wh »tever orer the temple This rmht 

iTct xx^f ScfTh at the p r nd of P as6 “S 
STaSfinSn °r M ^ect°“trcS^\7f 

J ] V nt ' S * that ,t was not in th 
the dntfJ h f m ^tTl ° f ReTenue 80 to divert itself of 
Wpon lt hy Pegulation \II of 
1817 Meld that assuming the Board of To venue 
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ACT— 1883-XX— continued 
to hare had rich a npht there was nothing in Fcgu 
lati n MI t f IS17 to prevent them from renouncing 
that right If they chose V e'tkatesa NAYADtr r 
®iuoiTorA c Ent fcniOATorA Swavu 7 Mad 77 

7 Jurisdiction — Chase in deed of 

endoicmei t ex lading j insdiction — The jurialicli n 
given to Courts by Act X\ of 18b3 cannot be ex 
eluded by »n\ clan c in a deed of en lowment Im 
pad Do eet r Mahomed Vu hut 

[23 W It 150 

8 ■■ Madras Reyula 

tion VII of lSt7 t 13— Discretionary poicer of 
a temple committee to appoint neio trustees ichen 
tie pot er of management r s not Jiereiitary — Trusts 
id (II of 1SS2J t 49^Junsd,ctio» of Cint 
Court — V temple committee appointed under Act 
IV of 1803 may appoint new trustees when there is 
no hereditary trustee to add to the existm"- trustees 
hut this power although discretionary must he eicr 
cieed rras nobly and in good faith and accn din, 
to the principle which is applicable to public trusts 
embodied in s 49 of the Indian Trusts Act If it is 
net so exercised the power may bo controlled by a 
Civil Court of original -jurisdiction Ditto Saiba v 
I lr eix Saiba ILR17 Mad. 212 

9 Duties and 

Pot ers of committee of management — Meetings of 
committee — "Sumter of members present — Resol u 
hon appoint ng quorum — Resolution by three out 
of seren — Failure of trust e to lulmit accounts — 
Ground fordism ssal — Though committee consti 
tided -nder the IMigious Endowments Act 1863 are 
not atnctlv corporations their procedure in matter 
relating to the management of properties and trustees 
under their control should be governed by the rules 
applicable to regular corporations In 1879 when a 
committee consisted of seven members a meeting i as 
held at which five were present and a retention was 
unanimously passed that at future meetings three 
should form a quorim This resolution hal never 
been rescinded on 1 bad always been acted upon In 
169o when the c mmittec also consisted of seven a 
meeting was held after due n tice to all its members 
at which three were present anl a trustee cf tin 
Vfovf’ie f-uA tiT. jrumTul duranra-ft itwin ofiivn 
and called upon to band ov er charge of the temple 
anl its properties The resoluti n of dismissal »as 
unanimous anl was confirmed at a subsequent meet 
ing — II el 1 that the meeting as constitute 1 was com 
potent to pa s the resolution removing the trustee 
Whether unanimity of the whole committee might 
nothaielernneees ary in the event of bueme shaving 
been tron acted othen ise than at a meeting Q tare 
— Failure on the part of a trustee to submit accounts 
to the committee is a breach of one of the most im 
portant duties east upon him 1 y law and is sufficient 
to justify his dismis al A' wtavahstasa Atyui 
s Kottalav Phlai IL U 23 Mad 481 

1 b 3— Power of committee 

appointed under th“ Act A committee ap- 
pointed undiT Act XX of 18C3 has power to dismiss 
the trustees or superintendents of temples described 
ms 3 of the Act without having recourse to a civil 


ACT — 1803 — XX— continued 
suit but such power can only bo exercised on good 
and sufficie t grounds Chinna Rangaiyajigab v 
Storaya Wtoau 3 Mad. 334 

2 Removal by Committee of 

Superintendent of Pagoda— Ground for re 
moral — Where there were not good and sufficient 
grounds fo the remoi al from office of the defend 
ants sn pen n ten dent s of a j ago la within s 3 of 
let XX of 18^3 b> tho committee appointed under 
that Act the Iligh Court confirmed the decree of tho 
Cml lodge dismissing a suit brought by the plain 
tiff who had been appointed by the committee as 
superintendents in place of the defendants for 
the recovery of the pagoda and tho property belong 
ing to it Chejva Rangaiyanoab v Sttbraya 
Mcdali 3 Mad 338 

3 Committee Suit by to en 

force right of control —The committee of a dis 
tnct duly appointed under Act XX of 1863 are en 
titled to maintain a suit m a Civil Court without 
having obtained the leave of the Court to bring the 
suit as well when the object of the suit is to estab 
lish their ri„ht of control under s 3 of the Act 
as when it is sought to enforce such control against 
the officers of the temple subordinate to them Van 
KATASA hAIDU l SADAGOPASMA IYEE 

[4 Mad. 404 

4 Ba3 4 11, 12— Suit ly members 

of a temple comm ttee— Burden of proof— Form 
of decree —Suit by themembers of a temple committee 
appointed under Act XX of 18G3 against one claiming 
to be the hereditary trustee of a Hindu temple for 
possession of certain temple property for a declara 
turn of their right to receii e certain annual dues and 
for a perpetual mjunctim restraining defendant from 
interferin'' with these dues — Held the burden of 
proving that the temple was of the class mentioned 
ms 3 of Act XX of 16C3 lay on the plaintiffs On 
its app aring that the defendants ancestor w as not 
the founder of the temple but was appointed trustee 
by the Government as also were his successors m 
the off ce of tru tee of whom all were not mem 
bers of his family — Held (1) tho plaintiffs were 
entitled to a decree declaring the temp'ie in dis 
pnte to be of the cla s mentioned in Act XX of 
1803 s 3 and as BUoh subject to th ir jurisdic- 
tion (2) the plaintiffs were not entitled rnder Act 
\\ of 18G3 as 14 1 and 12 to be put in pos- 
session of the property of the temple nor in receipt 
of its income PosirKivoA r I, agape a 

[L L H 12 Mad. 360 

1 b 4— Power of committee to 

call for accounts from trustees of t-mple - 
A D strict Committee appointed under Act XX of 
1863 has no ngbt to call for accounts from trustees 
of temples which are w ithin s 4 of the Act V rv 
KATAB1LA KrISICTA CnETTITAB C KALITA-sABA W 

AiYAMVAB 6 Mad. 48 

Ravotvoab alias RAKAwroA CbabIYAE r 
Gcatasambasda Patoabasatvada 

[6 Mad-, 63 
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ACT— 1863 — XX— 

o . . Eight to restoration of en 

dowment of 'which plaintiff had been 
deprived under Mid. E°g VII of 1817 — 
The plaintiff claiming to be the owner of a math and 
certain land attached to it under fl grant from the 
liajah of Tanjore from the pos3"s t n of whieh he 
had been ejected by the Collector of Tanjore ta I8o6 
on char es of breach of tra t and other misconduct 
gned to recover the posses ion of thi lands and mesne 
profits. The Civil Ind_e founi that the errant was 
for the performance of religi us ceremonies and pious 
observances onlv and that the plaintiff had led a 
Vicions life and been guilt \ of raalur-atnn in his 
office and bem" rf opinion that the plaintiff had 
been properl v deprived of the lani« b lougiV to the 
mnth, under MsdrasFe^lation X 11 of 1817 dismissed 
the suit H eW that under s 4 of Ait XX of 
18C3 the plamtiff b came entithd on the pas mg of 
the Act to the rest ration of the endowment J r&i 
OCTET CoSAMffB r COLIECIVB OI> Tj^JOHK 

[6 Mad. 334 

5 — — — Eight to control iff ura of 
temple — Transfer of property— Form of onlef — 
Right of suit ~ lnl3V> the Board of Pirenue art 
lug under Ben-al Pi mist ion XI\ of 1510 intirfeted 
in the management of the affairs of a temple In 
a nit relation to the affairs of the temple instituted 
in 18"8 it did not appear "bother any transfer of pro 
pertv had bem made und r a 4 of Ait \X of 1863 
but it did appear that in 18U> the Judge of 1 ataa 
had appointed a manager of the ternpU Held that 
the ri^ht of the Go\ ernment c (heer t control the 
affairs of the tempi had been suffi icutli proicd 
DnrBsm ^rvo r Kishev Srw»n 

JLI* E. 7 Gale 767 9CLE 410 

— — s3 4 and 6— Power to appoint 

trustees on vacancy in office— J/u/a'or £>< 
tssamt — Junsdtetion of District Courlt — The Dis- 
trict Courts have no power to npp not trustees und r 
» 6 of Act YX of 18o3 npon a s acaucs eicomnj m the 
office of trustee unless property has been actually 
transferred to the former trustee und r the pwvi 
non* of*. 4. Inrvi Pavtskab r Inert AAKBr 
mepad ILR 3 Mid., 401 

b. 5 ~*/p Mm nt f trustee to 

end mrnt—Jur d rttoa t £» ,f rir f 
Judge— Collect as tg „f of Court j ITards — 
where a berilrtarv trust e of a t rapte died and 
aiyhcation was madi bj the Collator as a <n* 
the Court of Waul m whom th management f 
deceased a estates during the minority i f (he sons of 
the il’ceas d had \tstnl to be appinted trustee n 
b<h*U f Un. oil sons —Held that the case fell 
1 , Alt SX ‘ f 18 3 »ad that the Court 
(the Disthrt Jul t, 1 9 1 jun-dntion ti male the 
' survoiu Mrpsmn r t rrni 
mo* JImAjjfti ILR 19 Mad , 2S5 

trustee of % yw-odat/ rtr. , r a c n .,, tbe 

o t «™,w. 7«± 

see uruna Cttisjted of sis members. Ill- . i, _ 
to 


ACT— 1803— XX — con/i nued 
The plamtiff were appointed trustees in place of the 
defendant by the numbers who disrai sed the defeu. 
dant field that the appointment of the plaintiffs 
was imalitl under 7 bet Y\ of 18 r 3 uud that they 
■were not entitled to sne the defendant IWDrBr'.OY 
Avaacbaeitab r IrArnosr XICDAtr 

[4 MacL, 443 
s 8— Resignation of member of 


a committee of a t°mple — A member of a c 
rarttee of a temple appointed under «. 8 of Act XX 

0 2863 can ret in. from his office of hi* own mil 
TiarvEvoiDA r PA^GATrAXOAB GorAi II ait r 

1 akoavtasoar ILR 6 Mad. 114 

s 10— Powers of Judge to appoint 


new committee of an endowment when the 
memberships are all vacant — Under a. 10 
Act XX of 18 r 3 the pomrs of a Jnd^e ore not 
confined to tilling up vacancies in the member 
ghips of committee of fl r hgious endowment, but the 
Jnd-e may appoint a new e mmittcc when the mem 
berahips tf the committee arc nil meant Mahomed 
Athob r 8rxTA> Kdat 4CX7K, 627 

83 11 and 13 and a 3 — Smt bj 

Hanorjer for rent on tntte'a’kat granted by th« 
tmmtfee ofrel g oits nsfitnhon—RigU of taxi — 
Where the committee of a reb B ious institution 
governed by Act XV of ls63 obta ned mnchalkas in 
its own name from the tenants of land belonging to 
the mstitnti n instead of m the name of if g manager 
— Held with refermce to the provisions of the Act, 
that this fart constituted a mere irregularity audtha* 
fl *mt br ni'-ht b\ the manager on such mnchalkas was 
maintainable. EAtrAVABAsiAtrAB r MrarAK 
8hah Saheb 1 Is. R. 19 Mad 395 

1* b 14— Suit for wrongful dis 

missal from temple by officer —A *mt by an 
officer of a m »qne temple or religions establishment 
C r wnjUufuX ftosa tvs < ffice is not a suit 

for mi 'w sauce witbm the meaning of s. 14, Act 
XX of J8o3 Ami i?AHiB r Ibeam Sahib 

[4 Mad- 112 

2 — • Eight to sue for removal of 

trustees — Ret atout endomnent — S 14 of Act XX 
of 18C3 is sufficiently peneml in its terms to cm 
power any person interested in anv temple mosque or 
religious endowment or m tly> performance of the 
trusts rilatm thereto to sue the trustee manager or 
superintendent or the member of a eommitteeappoiatod 
1 undertbe Act f ir misfeasance andalso to empower the 
C mrt to rder the removal of a trustee etc The tomb 
of a reputed saint becamea place of pd *nmage and an 
endowment was made for the maintenance of the 
simne and lor the p rformances of certain religions 
ceremonies. There wia a practice on the part of the 
propnet rs and the mina-cfs of the institntim to 
j dssvde wii" tbems Ives the residue of the income 
and to di p«se l y way of sale or m rtgage of the 
, share enj yed bv them Held that this was a reh 
pious institution within the meauvn'* of Ay* XX of 
t The 14th secti n of the Act empower* the 

Onl Court to remove trustee* f m misfeasance etc^ 
and it docs not recognize any difference in respect of 
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ACT — 1683 — XX— cqb/i itn td 

truster* whether hereditary or selected. 1 AKritmrv 

Sahib r Ackem Sahib I L R 2 Mad. 107 

3 Smt to remote 

trait te tf rtl giovi endotrment though vttto\JuUif 
appointed —Act \t nf 18b3 is applicable to aa 
endvwmcnt whereby certain shops liav e been pur 
chased by subsenpti n and dedicated to the support 
of a mosque and is al«o applicable in respect of a 
person in pcssc^ion of the end need property aud 
professing to act as mutawalli c\en thougb lie may 
not have been lawfully appointed, Dhstrrtim Sing 
r Kitten S ug I L 1 7 Calc "67 and 

Sheoratan Kuart v fan Pargas\ I L P 
IS All 227 referred to MuHAintAD SiBAauL 
haq r 1 ham CD dcs L LB 10 AIL 104 

4. Sait to restrain mnmger 

from allowing property to be removed— 
F?rm of order — In/ unction — Ct rif Procelure Code 
1877 t 30 — S 14 of Act \\ < f 18< 3 is generally 
applicable to all reli'ra us endrarcueuts and while it 
in one tense restraint the ordinary C rarts fr m deal 
mg with cates against trustees of relt c ious endue 
ments it give* special facilities fir suits m the prm 
cipal Civil Court of th district by any of the per 
sons interested m those endowments Quart— 
Whether considering the pruvisi us of s 30 of the 
Civil Procedure Cod the ntenti n of s 14 of Vet 
XX of 1603 is at all necc sary? An order under s 
14 Act XX of 18G3 should be mandatory and not 
prohibitory U here a sacred lock was kept at a 
temple and was an object of venei \ti n to the mem 
hers of the sect entitled to worship there -Held, 
that ft suit w uld lie unde- s 14 of Ait XX of 18G3 
by some of the p crams interested in th temple to 
restrain the superintendent from romivine' the book 
to another place and that he should 1c directed t) 
retain it as a p rtun of the furniture of the t mjle 
Dhdbbum Scum i Kishen Singh 

[I L R 7 Calc 707 9 C L R 410 

5 Trustee of Temple quali 

flcations of — Di ty of Comm ttee — Misfeasance 
— Act XX of 1803 docs uot lequire that a per 
son appointed by a c mmittec to be a trustee of a 
temple shoul 1 be of any particular s ct and although 
it may bo de irabic that the tiuetee of a ten pie 
should be of the sect to which the temple belongs 
the appointment of a Sivite t ) he trustee of a \ ish 
nuvite temple dies not am rant to an act of mi 
feasance neglect or breach of trust on the part of 
the committee within the meaning of s 14 of the 
Act Gandivathaba A was oar i Detanataoa 
Mud All I L R 7 Mad. 222 

6 Jurisdiction of Civil Court 

— Fndoirment — Pel gious enio ments Appl cat on 
of Art to — Act XX of 1803 only applies to 
certain reli ions trusts aud endowments which had 
been or might come to be under the management of 
the Government and s 14 of that Act although in 
its terms it appears to be mere general than the 
earlier sections applies in fact only to tin. 6ame reli 
gious endowments to which the rest of the Act ap 
plies Panch Co rie Mull v Chu non Lull J L 
1 3 Calc SG3 ° C L P 121 -cited ami I 11 >w 1 1 
Kali Churn Gnu r Golab: 2C L B 128 


A CT— 168 3— XX — co n turned 

7 ■ — Sint to recover 

land on behalf of temple — The provisions of s 14 
of Act W of 18f3 ( Pelijtous Endowments Act) do 
not oust the jurisdiction of the oidiuary Courts ex 
cept m the cases specified thcreiu A suit for recovery 
of immoveable propel ty on behalf of a temple alleging 
by way of misfeasance and breach of trust that the 
difmdints (the mauagers of the temple) had forged 
d cumcnts and usurped timple property without any 
p ravei for the removal of the managers or for dam 
ages cr for a decree for specific performance of any 
act by the managers is n t a suit for which a special 
lunsdicti n is pn vided by the Act STahaltnoa 
last 1 lncoba Ghosami I L R 4 Mad 167 

8 8 U it by persons 

inlet ested for breach of trust and neglect of duty — 
Pejusal of trustee without adequate season to 
accept and utilise offerings for celebration of fes 
t rats — Misfeasance and brea h of trust in s 14 ex 
plain d — In a suit against the trustee of a reh Q ious 
institution under Act \\ of 1803 for alleged breachis 
of trust an 1 ne e lect of duty by reason of the non 
performance of dummies it is n it necessary in order 
t give jurisdiction tr Civil Courts fir the plaintiffs 
to show that there are any special funds constituting 
au cudjwmiut of the lustituti n If it be proved 
that the ceremonies m question have been conducted 
as a cust m for a Bents of years aud that the dtfen 
dant trustee was mt absolutely unable owing to lack 
of funds t carry on thi sc cer mouial ibservances m 
the inst mary manner he must be held to have been 
guilty of neglect of duty rendering him liable to a 
suit under s 14 of the Act YVheie it has been usual 
f ir the trustee to cel bratc festiv als with the aid of 
voluntary cuntnbutnus it is a broach ef duty on the 
part of the trustee to refuse, ti celebrate them with ut 
adequate r as ns it funds are available and the trus 
tee ourtit not contrary to usage to refuse to receive 
such offerings and perform the ceremonies for which 
they are tender d Per Subrahmabta Avyab J — 
Having regard to the fact that funds voluntarily 
given t) public reJ gious institutions not only enrich 
the in titutions but promote, the interests of public 
worsbii it must be regarded as part of the proper 
functions of the trustee to utilise such raceme for the 
purposes ef the institution whenever it is available 
It is his duty to accept the money and applv it for 
the Bpecifiid purpose unless there are proper grounds 
for its rejection Though a trustee may exercise a 
discreti n and cannot bo charged with misconduct if he 
acts with an absence of indirect mrtive with honesty 
of mtcntl n and a fair consideration of the subject 
he may be proceeded against if fr m corrupt or lm 
proper motives he refuses to allow voluntary contra 
buti ns offered for purposes not inconsistent with the 
principles rnlcs or usages of the institution to be 
applied to these purposes The Courts arc bound to 
vc tram a trustee from injuring the interests of the 
institution under his charge by corruptly arbitrarily 
or wantonly departing from the ordinary course of 
procedure m regard to c= ential or important matter* 
conucctcd with the institution The ground upon 
which the Courts exercise such jumdiction over him 
is that such departure on Ins part amounts to a breach 
of legal duty incumbent ca him Though the Court* 
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ACT— I8Q3— XX— continued 
cannot be called upon to decide questions of ritual 
and worship unconnected with civil rights it is per 
f telly Competent for them to adjudicate upon such 
qnestnns also when the adjudicati a is necessary foi 
the dttcruuaati a of civil ri c lita Amtn Sahib v 
Itram Sahib 4 Mad US explained ElATAJAvan 
REDMAB r NAUBEBUMALCnETTlAtt 

[L L. R., 23 Mad., 338 


0 Trustee manager or sup*r 

mtendent of mosq.U“— Application /Act —The 
•re rd i trustee manag r a sup rmteu lent of a 
m sqae etc menti med m Act X ' of 1663 mean the 
trustee manager or superintendent of a m sqne etc 
to which the provisi ms of the Act arc applicable not 
the trustee sic ot an/ m sqne Vnd such pers ns 
ara those to wh m the provisi ns < { Regulation XIX 
of IBlO were applicable The mosques etc to which 
the provisions of that Regulation w ere applu able sure 
iti-isq ics for the supp rt of which end wments had 
been granted in laud by the Government of the conn 
try or by individuals and the m sques etc to which 
the provwi ms of Act XX of 1801 apply ore not anj 


m •sqncs <tc but any mosques for the supp rt of 
which end wments in land have been made by the 
Government or private individuals Iax Am t lu 
Mm Mcvm I L R,8 Calc 32 

[9CLR 433 

10 Suit by committee against 


ACT— 18 63 —XX — continued 
further on the evidence that the defendants merited 
the punishment which had been inflicted on them 
Decreed that the suspension of the defendants be 
withdrawn on the terms that they file an undertaking 
with two sureties that they would restore certain pro 
perty bel n„ra’ to the temple now missing and that 
they would duly conform to the decision of the ma 
j nty of dikshiiirs as to the management of temple 
affairs etc Uatesa r Ganabati 

[ILK. 14 Mad 103 
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m»nt 


- Suit to carry out endow 


In a suit by the mutwalli of a large Mali nuc- 

dan establishment actingnn behalf of the Mahomedvos 
of the neighbourhood to secure the perfcnuaucc 
of trusts nf a deed of appropriation by a Mahomeiin 
the plaintiff was held with reference to the words of 
ss 14 and 15 Act XXof 1803 tobea perse n interested 
in the preservation of the trust and a proper person 
to bring the suit He was not required under those 
s eti ns to have any interest in the trust direct or 
immediate or any share in the mana ernrnt of the 
property Dotal Cnuyv SIcujck c Kerawut Am 
[12 W H. 382 


14- 


-Keligious endowment—^; 


eahility of the Act—JIa has Regulation 
1817 — In a suit brought with the leave of the Dis 
tnct Court under Act \X of 1863 to remove the 
trustees of a Hindu temple it did n t appear that the 
trust es were nominated by or subject t the confirm 
ation of the Government or any public officer — 
Util that let \\ of 18G1 was not applicable to the 
temple unless it was admitted or proved by evidence 
that the endowment was one which would hare fallen 
under the provisions of Regulation III of 1817 
Jlcinn r Gamjatuaea X. L It 17 Mad., 05 


manager for misappropriation — Juris Uction 
of Cittl Court — Leave to sue —A cx mmittee ap 
p lotcd und r Act XX of 18G3 may without leave of 
the Court previously obtained sue tnur manager or 
■upcnutfudcnt for damages for misappi priati » 
and for ail injunction The provwnns if let XXof 
18 r 3 s. 14 do not apply t > such suits by the com 
zmttec themselves Ftodowcu Roy r IUvtoopal 
CHATTEEJEE ILK 0 CfllC 133 

[U C L.R,,303 

11 


- Suit against dismissed trus 


tee to recover temple property — \ suit by the 
trustees to recover the property of a temple from na 
ex trustee who has bcoi properly dismissed From Ins 
rffice by the temple a mmittee is not governed by 
t 4 of Act XX of X8C3 VtnASvul Aavadu r 
bCBBAPAM ILR 0 Mad, 64 
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Madras Regulation 
f 11 of 1817 — Joinder of pur haters in a eml 
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- J1 rehtarf trui 


ieeship~ Suspension from trusteeship and right of 
f ja — Mamtename i» office on t rmi — halt by 
certain dikibvtara or hereditary trustees of the ( hit 
ambvram temple against others of the ditshadjrs 
praying f r their removal from office and for a mnn y 
decree allegm* that they liad been j intly guilty of 
misconduct in respect of temple property m their 
custody and hai bstrncted the repair of cirtam 
•hnnei The Dirtnct f idgo passed a decree suspend 
Ing jome of the defendant, frwm the fficc of trnstee 
and the ritht of puja f r a p T . I which was not do 
tned he also passed a decree f r th m twy claimed — 
Retd that the rperati m f Act XX f 18 U» Vt 
Winded bv the almwslrn that the trusteeship was 
hereditary In certain families and that the District 
Judf* lull junvdiction under \rtX\ f to 
deprive the defendant* of the right of puja Meld 


against trustee — A timple having been endowed 
with imrnov cable property after the passing of Iladras 
Cegulati n III of 1*17 and before the religions 
Endow meats Act (XX of 18G3) and the trus*ee 
having without authority sold the same a suit 
was instituted under Act XX of 1 n( 53 against the 
trustee and th purcha era of the property to annul 
tin sales aud to declare the n Jit of the temple 
then to — Mel l (1) that a transferee of trust pro 
1 irty nnilir a Iran action which amounts to a breach 
t f trust on the part of the ti ustec of the institution 
caunit be proceed d again t under thi provi i n* of 
the 1 ehgi us Endowments Act 1863 and (3) that 
the trustee of a public religious institution can ho 
sned under the provisi ns nf the Religious Endowments 
\ct 18G3 notwith landing the fact that the in 
stituti n came into existence after Begulafi >n I II of 
lil7 was passed Sitatva r pAvff Redm 

P L.R, 22 Ma A 223 
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• Rndo w silent— 


rndoicnent for benefit of family idol butt to t. 
mote thebaits from off ee Arb tmtton Reference 
to- Bengal Reg ,M on XIX of 1810 ~ Act XX of 
18*’1 d <es not apply to an endow merit which is not a 
public one but which Is made for tho benefit of an 
ancestral family idol Two plaintiffs members of a 
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&.CT — 18 8 3 — XX — co nftnved 
Hindu family applied f r anl (in the presence of 
•he d feadants) ebtained leave ti institute a suit 
iga nst the defendants, who were the slicbuts (f n 
rertain id 1 f r the pnrp. ee of lining them removed 
'r in their oitice on the pr nml of misc nduet In 
:h ir plaint they alleged that the end iwmcnt was n 
?u lie one all Hindus haling & comm n n P ht (f 
worshipping the id 1 This mu denit 1 by tiled fin 
hints. After issues had been framed the 0 urt 
f first instance made an order under a 1C f 
the Act referring certain of them t arbitrati u 
lltbmgb the defendants ec ntcndul that as the 
endowment was n t a public one the Vet had ni 
application and objected t> the reference The arhi 
trators made an a" anl fiadinc ter al 4 that the 
idol was the ancestral family id 1 of the parties to the 
suit and that the end jh incut «»$ n t made f r the 
benefit of the public They further with ir award 
laid down certain definite rules acc nling to which 
the eheba ought to be conducted aud repairs t > the 
temple made The G urt of fir*t instance passed a 
decree on that award declaring that the idol was the 
ancestral idol of b th parties and directing that the 
defendants shnild perf rm the worship lu a certain 
manner and all uld execute certain ri pairs to the 
temple within 6ix months and declaring that if tl c 
parties did net act as directed any member of the 
family sh uld be able to bring a suit for the appoint 
meat of a manager Against that decree the defen 
dints appealed and contended that the Act did n t 
apply to the caso on the finding of facts as t > the 
endiwment not being a public one that the compti! 
eory reference to arbitration was illegal and void and 
that the decree was not one auth rued by the terms 
of s 14 of the Act Held that ou the facts as 
found by the arbitrators Act XX of 1803 did not 
apply to the case and that the compulsory reference 
tj arbitration and the decree made thereon were ilk 
gal and void. Held further that the decree itself 
was bad on the ground that it was n t one coming 
within the scope of s 14 of the Vet 1 botap 
Chandba Misseb r Beojovath Misseb 

[ILR 19 Calc 275 

17 Suspension and dismissal of 

trustee of a temple— Ponert of temple com 
mittee — The plaintiff was appointed to the office 
of trustee of a Hindu temple under Religious Endow 
ments Act 18G3 s 3 by the temple committee 
constituted under that Vet Subsequently the com 
mittee hawing received certain complaints against 
him suspended him from olhee pending inquiry with 
out calling on him for an explanati n lliey alleged 
as the grounds of lus suspension that he had caused 
1 ss of property and m mey to the temple and that he 
had conducted things in the temple contrary to cus 
tom so as to cause a disturbance of the peace The 
trustee refused to acquiesce m the order of bus pen 
eion and to give up certain records etc which he 
was by that order required to deliver and denied the 
authority of the committee as asserted by them 
Shirtly afterwards the committee dismissed him 
The plaintiff denying that his suspension and dismis 
sal were legal brought two suits against the members 
of the committee the first for damages for the 


ACT — 1863 — XX — continued 
suspension and the steroid for an injunction to restrain 
the defendants from interfering with the discharge of 
his duties as trustee Bith nf these amts were dis 
mi sod and the plaintiff preferred appeals to tho 
Ili^h Conrt In the appeal relating t> the claim for 
nu injunction it was f rand that in misouduct had 
been proved against the plaintiff previous totheorder 
of suspension Held by Shephahd and Davies 
JJ that a trustee in the position of the plaintiff 
einnot be di mi sed from office except for good cause 
sli wn and that his conduct subsequent to tho ordei 
of suspension did not amount to Bueh good cause In 
the appeal relating to damages ■ — Held by Shephard 
J that the order of suspension w as illegal and that 
under the circumstances the plaintiff was entitled to 
substantial damages Held by Davies J (finding 
tl at the c mmittoe had proceeded in the bond fide be- 
lief that they were acting fir the good of the temple 
in suspending the plaintiff pending inquiry) thattbo 
order of suspension was n t illegal and that the suit 
was rn»htly dismissed. Owing to the difference of 
opinion between the two Judges the last mentioned 
appeal was referred to the Chief Justice under Civil 
Procedure Cod., s o75 and was heard by him 
sitting with tho two other Judges —Held by 
Colli s CJ and Shephard J (Davies J 
dm ) that the order of suspension was illegal and 
the pi untiff was entitled to substantial damages 
Per Collins C J —The power of suspension by 
the committee is in my judgment the same as tho 
power nf dismissal The committee having niado 
due inquiry and having called ou the trusteo for nn 
explanation may suspend for got d and sufficient 
cause but not otherwise bESHADBi Ayyanoab 
t Jvatauaja Atvab I Ii It 21 Mad , 179 

1 b 18— Leave to sue— Publto 

and pruate endowments— Reg XJA of 1910— 
Juris hclion of Cud Court— Suit to remote 
mutwalli — A a Mabomedan lady executed a Wakf 
nama purporting to dedicate the whole of her pro 
perty to an imambara m her house for the purpose of 
perpetuating various Shiah ceremonies By the w akf 
mma she constituted herself joint mutwalli with no 
B and caused the names of herself and B as mutw allis 
to be substituted in the Collector s register for her 
own name as owner On the death of B A acted 
as the sole mutwalli The wakfnama was publicly 
registered But though the property was styled 
wshf and A the mutwalli thereof in all docu 
ments connected with the estate A all along conti 
lined to deal with it as absolute pr pnetress and tho 
dedication though made in 18o was never under 
the c ntrol of tbe Board of Revenue or of local 
agents In a suit which the plaintiff* obtamed 
leave to institute under i 18 of Act XX of 18*3 
to remove 1 from the mntwalliship on the ground 
of nnsfeasanre — Held the wakfnama did n t con 
stitute a public religions establishment within the 
meanm 0 of Act X\ of 18G3 and that therefore tho 
Judge beliw had no authority to give the plaintiffs 
uud r s 18 leave to sue and that lus decision 
wa* consequently ultra tires S 18 of Act XX 
of 1863 applies only to such religious establish 
ments m were under the control or superintend u J 
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ACT— 1883— XX— concluded I 

of the Board of Revenue or of local agents under | 
Regulation XIX of 1810 and were transferred to 
trustees or managers under e 4 of the Act 
Dexeoos Banoo Begum i Asiigae Aliy Khan 
[15 B L. E, 187 23 W E 453 

Affirmed by the Priry Council So far ns it held 
that the endowment created by the document wasnot 
of such a public character as would sustain a suit 
nnder Act XX of 1863 not dissented from. Asiigae 
A u r DLLeoos Banoo Begem 

p,LE 3 Cftlc , 324 

2, — . - Right of lenefi 

cianes under deed of endowment — Act XX of 1863 
while it empowers persons to sue whose nght to sac 
independently of the Act may be doubtful docs not 
deprive persons claiming to ho beneficiaries under a 
deed of endowment of the nght to sue which they 
have independently of the Act nor does it impose on 
them the necessity of obtaining the sanction to insti 
tote the amt required by s 18 of th Act. 
Kuxab Boasm v Meiibum Beeeee 

[4 IT W 165 


ACT — continued 

1863 -XXI— 

See Cases tended PECOEBEBa Act 
See Smaxx Cause Couet Rangoon 

[6BLR 196 
See Superintendence op Sigh Court— 
Chaetee Act b 15 6B L R* 180 

xxm — 

See Cases under Waste Lands 

— 5— 

See 1 axuation op Suit — Suits—' W astb 
Lands Suit toe> 7 "W R, 349 

1864-n- 

See Appeal iv Criminal Case3— Acts— 
Act 21 op 1864 

[L L R, 10 Bom., 258 
See J UEISDICTION OP Criminal Coubt — 
Oppevces committed only tartly in 
one DiSteict Theft 

[L L. R 10 Bom. 258 263 
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- Suit locate trusts 


of end or nent earned ottf — An appropriates who 
sues on the ground that the trust created so far as it 
related to the appointment of mutwallis had never 
been acted upon and that the original rights of the 
appropriate* remain is at liberty to bring such a suit 
without leave of the Court under s 18 of Act 
XX of 18t>3 HiDAiTooNtosSA t> ApzulHossein 
[2 IT W,420 

4. Ban ct ion to suit— -W brought 

different from the suit sanctioned —Rejection of 
]> fa. rtf —A and B being worshippers at a Hindu 
tcmplo obtained sanction under s 18 of the 
Peli-nous Endowments Act to sue for the removal 
of the managers of the temple on the ground of 
brtach of trust and for damages A and B sued to 
remove the managers but claimed no damages in 
their pbunt i— Held that as the amt instituted 
differed from the one for which sanctun was given 
tho plaint was properly r jectod. Srinivasa t 
Yeneata ILK. 11 Mad., 148 


* Order of Civil 

C °i ur * £ ,rtci °f~ s ' nt >lc ~ Tbftt an 

order of tho Civil Court under s 18 o£ Act \X 
o! 1803 refusing leai e to institute a suit and decid 
mg that the temple was goicrned by a hereditary 
dharmakorta and therefore wi hi i s J of he 
Aet was n t conclusive upon the question of title 
between the parties. \ENK ATiBi X AIkae * 
8EINJV1S3A CUASITJLB. SbInttASSA CllARITAR r 

BA TABAM lgAB 4 Mad. 410 

Kf, Sf.t 

the benefit of a trust am „ J V f r 

r.Tsy.Vr. 

«sta*e | » t wh r a pens \ ' f , t P * f , . h '* 

utht t l mat .o, V8A , f f ,; 1 , • 

Ktsuoas Doss 22 W R 21 


See Local Government Bowse op 

[L li R, 10 Bom 274 
See Transfer OP Criminal Case— Gen 
ebal Cases ILE 10 Bom. 274 

m- 

See Foreigners 

[1L R 18 Bom. 636 
See Waebant op Abbbst 

[LL.R 18 Bom 636 

VI- 

See Cases undee Whipping 
XI— 

See Mahomedan Law — Endowment 

[I L. R 18 Bom. 401 
See Mahomedan Law Kazi 

[LL.R 1 Bom 633 
I LR 3 Bom 72 

xin— 

Be. r COYTIUCT — JJaXACB OP CovTEiCT 

[1 Ind. Jur US 131 
See Jurisdiction op Cbimjnai. Court— 
Oppenceb committed onxt pabtxt 
nr onr Dibtriot— Lin grants 

[4 Mad., Ap 4 


See Registration Acts 

XVII— 

See Oppicial TnrsiEE a Ac* 

XX— 

See Costs Bombay Minors Act 

ll L.R 2 Bom 330 
A e O AaniAN — D ties and Powers op 
GrAuDXANB I L It. 12 Bom. L80 
lILB. 20 Bom. 61 
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DIGEST OP CASFS 


( hg ) 


ACT— 1864 — XS — coneledtd 

Set Hour I iw— Partition— Fight to 

ACCOUNT OH 1 ARTITION 

[LLR 17 Bom. 271 
See Minor— Ca es under Bombay 
Minor Act 1^64. 

— — es 11 and 26 — 

See Collector LLR lEotn. 318 

XXVI— 

See Cases under Shall Cause Covet 
Pbesidehct Torres 

See Contract Act 8 27 

[14 B L. R. 76 

See Costs — Shall Caleb Covet Suttb 

[IB LR O C 27 66 
10 13 L. R. 358 
2 Hydo 237 
LLR 4 Bom 407 

1865-ra— 

See Carriers Act 

See Cases under Carriers 

V— 

See Marriage Act (Christian) 18bo 

[6 Mad., Ap 20 

VII- 

See Fobest Act 18C*> 

X— 

See Succession ACT 

-XI— 

See Cases under Shall Cause Court 
JIOJLSSIL. 

See Small Cause Covet Panqoon 

[8B LR 106 
See Cases under Special ob Second 
Appeal— Small Cause Covet Scirs 

XII— 

See Warrant op Abbbst 

£1 Ind Jur 315 

XIII— 

See Charge I Ind Jur N S 404 
See Opience committed on tub Ilion 
Seas 133 L B. O Cr 1 

XV — 

See Ilian Covet Jurisdiction op — 
Bomb at— Civil. 

£1. Ij. B. 13 Bom. 302 
LL B lb Bom. 130 
See Par st Makblaoe and Divorce 
See Cases under I arsis 
See Destitution op Conjiqal Lights 

£0 Bom. 20 


ACT— continued 
1685- XX— 

See Costs — Summary Suit fob Posses 
siov 1BWR 268 

See Cases under Mookteab 
See Cases under Pleader 

XXI— 

See Cases under Parsis 

xxvm— 

See Insolvency — Cases under Act 
XX\ III op 18Go 3 Bom. O C 25 
[5 Bom O C 167 
9 Bom 27 

— 1868— -X — 

See Cases under Compact 

xm— 

See Ocde Pedbmption Act 

XIV— 

See Abetment 7WE Cr 64 

See Carriers 3 H W 195 

See Magistrate Jurisdiction op— Spe 
cial Acts— Post Office Actb 

£3 Bom Cr S 
6 Bom. Cr 88 
See Post Opfice Act I860 

* XX- 

See JIsoistratiov Act 38C6. 

See Cases under Peoistbation Act 1877 


See Native Converts Marriaob Dis- 
solution Act 

XXVI— 

See Ocde Estates Act 

CLL.Il. 4 Calc. 839 

See Ocde Sub Settlement Act 

XXVIII— 

See Trustees and Moetoaores Act 

1BC0 

1887— m— 

S e Gamble, o Act (III op 188Q. 

See Cases under 

-X si— , 

S e Small CAr e * 

I bactice and T 
to Uion Court 
r«» 

xn & 14- 

See \\ AnRANT op 
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DIGEST 0? CASES 


( 1 « ) 


ACT - — contt nued 

iee7-xnr eg 20 and 30— 

— — — Criminal Procedure Code ( ict 

1 Vf of 1S61J * 404— Distribution of fine— Dos 
session of opium Upm the convictun ot certain 
pcmns nailer s 20 tct \III of 807 for illicit 
po scssiin of opium the Magistrate sentenced them 
tj payment of a fine and directed that up u the 
realintun tbcrejf one half should be paid to the In 
spect r of P lice who had apprehended the prisoners 
hut refused to pay the other half ta acc rdancc 
with a 30 (for rcas ns set forth in Ins order) 
to the pera m who gave the informati n On a rcler 
cnee by the bossnua Judge to the Hij.li Court — Held 
the High Court could not interfere under a 401 
of the Cod of Criminal Procedure The distribution 
of the fine under a **0 Act VIII of 18' 7 
formed no part of the Magistrate sjudgroent Qceen 
v RaUDyal DIngh 8B L. R,, Ap 7 

rie-W R. Cr 65 

— a.vni- 


ACT — continued 

— 2838 —' Vm B 1— 

See STATUTES; LOYSTBCCTICV OB 

[6 IT TV 373 


-XX- 

See Tax 


4 Mad. Ap, 62 
[2B L B. Ap 40 
HW R. Cr 13, B0 


XIII- 

See Rioht op Suit— KVsg of Owe 
Sr it against 11 "W - It, U0 


xrv~ 

See Prostitutes 3B 1 B. A Cr 70 
[LI4.Il. 6 Calc 103 7CLE 107 

e U- 

See VrPEAi in Criminal Case -Acts— 
Act \I\ op 1868 l7VR,Cr 11 


See Jurisdiction op Cim Court— 1 ent 
asp Keyence Suits N \\ P 

[21.' W 85 

XXI b 15- 

Se « Sentence — I mprisonkpn t— Ih 
PRISON MENT IN DEFAULT op pine 

[6 Bom Cr 44 

— XXIV - 

bee Administrator General g Act 1887 
See Illegitimacy 11B L R, Ap 0 


-XVI s 0- 

See \ppeal Orders 14 VT R,, 323 
See MINISTERIAL OFFICERS APPOINTMENT 
OP 


[11W R 354 

13 XV R 107 

14 XV R. 376 


8 12 - 

See Mcnsip Jurisdiction 0 p 

[10 XV R., 414 


XXV- 

See ConrniouT IL B. 14 Bom. 680 
See Defamation JLB, 0 Mad. 387 
See Printing Presses and Newspapers 
Act 

— 8 3- 

See Newspaper L L.R., 18 Mad. 443 
XXVI- 

5>e Cases under Appeal— Acts- Act 
XXVI OP I8b7 

see Cases unDed Court 1 els— Act XYV I 
op J8S7 


See \ alu Ati On op Suit 

pin Ap 11 12 

3 Mad. 35 2 

— -XXIX - 

bee Fine 9 XV B,, Cr 02 64 

bee Sentence— I MfrisoNhen T— 1 ji 

PRISON HE NT JN DBPAULT OP PINE 

[5 Bom. Cr 44 


^ 1* Municipal 

A nfpMToment Act)— 

See \VSP and OcdU Municitauties 
Act, 1883 H GO 1 

XP- 1* It, 8 All , 77 0 



8 18- 

See Bengal Cirit Courts Act 1871 
s 22 IN W 117 Ed. 1873 203 
[537 XV 108 Agra F B , Ed- 1873 278 
5 17 TV 275 

b 19 — 

See Execution op Decree— Transfer 
op Decree tor Lxecction 

[IN W 113 Ed 1874 199 

16 XV R. 674 

17 XV R., 661 

XIX — 

Set ocde Rem Act 

1000-1— 

See Oudb Rstates Ict 


See Divorce Act 

vm— 

See Criminal Procedure Code 
IX- 

See appeal rv Criminal Case-Acts-— 
Income Tax Act lf-60 

[14 XV Ih, Cr 71 
See EsTOPrEi -biATEMESTS and Plead 
Eros 24 XV R. 173 

[6 XV R 
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( 150 ) 


CT— 1869— IX — e onctuded 

See Faue Evidence 6 Mod. 328 

Ve Income Tax \cr ISC'* 

[2N W 113 
See ‘‘ENTENC*— UWBl OMIENT— Impbi 
ON« r'I IN DEFAULT OT TINE 

[7 Bom. Cr 76 
14WE, Cr 70 

XIV- 

See Bombay Civil Covets Act 

XV— 

See I ei oner s Testimony Act 

XVI— 

See It hoot an Diabs act 

-XVIII— 

See Stamp Vct 1800 

xxn b 9— 

See Jurisdiction ot Criminal Covet — 
Cenebal Jurisdiction 

fLL.B.3 Calc 63 
ILR 4 Calc 172 

— — - — XX 1 1 1— 

See Sentence— Imprisonment— Imybi 
BON WENT IN DETAV1T OT TINE 

[7 Bom. Cr 76 

1870 -vn- 

Bee Covet l ees Act 

— vin— 

See Inpanticide LL.R 6 All 380 

X— 

See Land Acquisition Act 18/0 


Excise \CT 1871 

[LI B 3 All 404 

XIV- 

See Limitation Act 18/7 Abt la 1 * 

[LLR OBom. 233 

See Statute Construction op 

[6 N vr 373 

Troeedure of Httjh 

Court —Act \n of 1870 ( the 1 spoiling let 18/0) 
did n t affect the procedure of tie II vh Court Ram 
Cmunder v Cbooneflal 12B L R 35 

XXI— 

See ItiNDV 1\ ix ls Act 18 0 
See Cases under ITindu Law— \\ ill — 
Construction op Wins 
Set Cases under Probate 

XXIV- 

See Oudb Taxuqdabs Felief Act 

XXVI- 

See Prisons Act 


ACT — eonl med 

1870— XXVII 89 10 294A — 

*— — - — — Lottery office — In 

st tution of criminal proceediiujs — Sanction of 
Government — "So cliarge for tbe rffonce (of keeping a 
1 tterj ottce) under ss. 10 2941 Act \\\ II of 
18/0 can be cntirtained without tbe authority of tbe 
Lccal Goi eminent Qi ben i Is ga Cno 

[6 B L R Ap 88 
15 W R Cr 2 

1871—1— 

See" Cattle TitEsrASa Act 18/1 

IV— 

See Coronehs Act 

VI— 

See Bengal Civil Courts Act 1871 

VIII- 

See P EO ISTB ATION Act 1871 

See Cases under Pkgistbation Act 1877 

IX— 

See Limitation Act 1871 

X— 

See Excise Act 1871 

XV- 

See Broach Taluqdabs Belief Vct 1871 
See Jurisdiction of Civil Court— Rent 
and Revenue Suits— Bomday 

[ILE.6 Bom. 135 

XXIII- 

See 1 ensions Act 

XXV- 

See 1 Ailway Act 1871 

XXXII a 18— 

See Appeal to Privy Council— Cases in 
which an appeal lies oh not— Appeal- 
able Ordebs LLE 3 Calc 522 

1872-1- 

See Evidence Act 18 2 

m b io- 

See Hindu Law— Inheritance— Ditest 
im> op Exclusion from and Fobpei 
tube of Inheritance 

[ILR18 Calc 289 

V— 

See Ixsoltent Act i 21 Bom 405 

VI- 

7m Oaths Act 18/2 21¥R Cr 31 

VII, s 58— 

See Advocate 21 "W R 297 

IX- 

See Contract Act 
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ACT— coni nutd 

■ 1872 -X— 

See Criminal Proctovse Com 

XI— 

See Extradition Act 

XV- 

See Marriage Act 1872 

— -XIX- 

, See CotrsTEBPEiTUtO Corsr 6 N "W, 187 

-xxn— 

See Collector BN W 221 

[6 N W 163 

See Right of Suit— Fresh Shit 

£0N W,34 

1873-111— 

See Madras Crru Courts Act, 1873. 


A CT— 1874— XI— conclude d 

B 20 — 

See Appeal Vf Cpnt I nal CASES— 
Practice and Procedure 

[24 W R, Cr , 29 

e 28— 

See Reti lot — R e trial. 

[24 WR,Cr 24 

See Sessions Jpdoe Po^veb op 

[2 C L. E , 511 

— XIV— 

See ArPEAL is Criminal Case— Acts — 
Act X\XVII op 18^5 

[1. 1, R, 12 Calc 530 

See Local Government Power op 

[UB.10 Bom 274 

See Scheduled Districts Act 1874 


-VIII— 

See Northern India Cabal and Drain 
age Act 1873 

— X— 

See Oath3 Act 1873 

XV— 

See North Western Provinces and 
Oudh Mcmcitalities Acts 

XVII- 

See Nawad Nazim 6 Debts Act 1873 

-xvni- 

5m North Western Pboyinces Rent 
Acts 

XIX— 

bee North Western Provinces Land 
Revenue Act 

1874-1- 

5e* Collector 6NW, 163 

II— 

See Administrator General a Act 1874 
bee Letters op Administration 

[I I*P 4 Calc 770 

Ill— 

See Married M oman s Fropeett Act 

—VI— 

See Casks under AtpeAL to Parvx 
Council 

8 10 - 

Ska LxtcrrioN op Decree— Orders and 
Decrees op Ibive Council. 

[22 "W R. 102 

— XS b O- 

\ 8 ep Magistrate Jurisdiction op— 
Withdrawal op Cases 
\ [LLR8 Calc 851 


XV— 

See Laws Local Extent Act 


-XVI— 


See Magistrate Jurisdiction op— 
Stecul Acts—MaPras Act III of 
1865 I X. R 1 Mad 223 

p h. R 2 Mad , 181 


1875— IX — 

See Majoritt Act 


See Criminal Procedure Code Ch 
X\I1I sb 2C6—33G 

s 147— 

See Cases under Transfer op Criminal 
Case— General Cases 

XII— 

See PonTs Act 1875 

XIII— 

5m Letters op ADJirvrsrnATioN 

[L Xk B , 4 Calc , 770 
See Probate — Power op Bian Court to 
ORANT AND POEM OP 

p. I* R 1 Calc 52 
24 W R 208 

s 6— 

See Court Fees Act b 19D 

(XI* R 23 Calc ,080 


See Appeal in Ceiminal Cases— A cts — 
Burma Couets Act 1876 

p.Ii R 4 Calc 667 
See Bueha Cmx Courts Act 
See Transfer op Crimiaal Case— Gene 
sal Cases I L.R, 10 Calc, 643 
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ACT — 

1876 -V— 

See Bepobuatoby Schools Act 

VI— 

See Chota Nag fore Fnccjoehed 
Estates \ct 
X— 

See Bombay Petenub Jurisdiction Act 

XI— 

See Base op Bexoal. 

p. L.R. 3 Calc 362 

See Presidency Banks \cr 

[ILE8 Cale , 300 

XII— 

See Small Cac e Coubt Mopubsil— 

J CBI»DICTION — (,OPi BIOUT 

p. L IL G Calc 409 

XVII- 

See Ocde Lasd Pevenuz Act 

- XVIII— 

See Ocde Laws Act 

1877-1- 

See Specitio Belief Act 

HI— 

See Registration Act 18/7 

IV— 

See Pbesxdewot Magistrates Act 

■ X— 

See Citil Fbocedcbe Code 1882 

XV— 

See Limitation Act 1877 

XVIII— 

See Salt Acts— Bombay 

[LLR.6 Bom , 251 

1878—1 — 

See Opium Act 1878 

See Opium 11 C L. E, 464 

VI— 

See Tbeabube Tboye 19 Bom , 688 

VII— 

See Fobest Act 18/8 
See Penal Code s 183 

p. 1 j B. 10 Bom. 124 

VIII— 

See Sea Customs Act 
-XI- 

See Abus Act 1878 


ACT — continued 

1879-1- 

See Stamp Act 1679 

IV— 

See Caeeiees 

[I L E 10 Calc , 166 210 

See Bail WAYS Act 1879 

VIII- 

See J»outh West Provinces Land Be 
venue \cts 

a 23— 

See Guabdian - Disqualified Pboteie 
toes ILE 6 AIL 264,487 

XII — 

See ClYIL PROCEDURE CODE 

B 30- 

See Civil Pboceduee Code 1882 s 258 
[I L R,4Bom 295 

B 102- 

See Execution of Decree— Ffpect of 
Change op Law pending Execution 
[I L R 3 Mad., 08 

XIII— 

See Oude Civil Courts Aor 18/9 

XVII- 

See Dekkuan Aobicultubists Belief 
Aot 1879 

XVIII- 

<See Legal Pbactitionebs Act 
See Mookteab I L R 4 AIL 375 
[4 C W IN 389 
See Cases under Pleader— Pemoval 
Suspension and Dismissal 

[LL.E. 4 All, 375 

XXI— 

See Extradition Act 18/9 

1880-III— 

See Cantonments Act 18 c 0 

IV— 

See Portuguese Convention Act 1880 

XV— 

See Bombay Be venue Jurisdiction Act 
1880 

1881— V— 

See Pbacticb— Civil Cases— Testament 
aby Mattebs I I, B 6 Bom. 638 
See Cases under Probate 
See Probate and Administration Act 
XII— 

See 1.orth Western Provinces Px'T 
Acts 
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ACT — continued i 

1881— XXI — 

See Broach AND K.AIBA ENCUMBERED 
Estates Aot 

XXIII— J 

See DEKKHAN \OBICULTntISTS Reiisf 
Act 1681 

XXVI- 

See Hundi I L B 6 AIL 78 

See Negotiable 1st tucurnts Vct 1881 

1882-11— 

See Trusts Act 

rv— 

if? Transfer of Pbofebtt Act 

V- 

See Easements Act 

— as GO and 81— 

See Waste Lam>s I l R 8 AIL 69 

VI— 

See Companies Act 
See Cases under Company 

vm— 

See Penal Cote 

X- 

See Criminal Procedure Code 

XII- 

Ste Salt \ci 

XIV— 

See Civil Procedure Code 1SS2 

XV- 

See Small Cause Court Presidency 
Towns 


Papes Currency \ct 

XXII - 

Sff Cases under Dekkhan Aokilul 
tubists Relief Act 

1883 -XV— 

See N W V and Oude Municipalities 
Act 1881 

1 884- HI- 

See Fxtradition Act 

[LL.IL 9 Bom. 333 
See llion Court Jurisdiction of —Rom 
L L. R. O Bom. 333 

b 8 cL6— 

^ ' Magistrate Jurisdiction or— 
Powers or Magistrates 

[LL.IL, 9 AIL 420 


ACT — continued. 

— 1884— V— 

See Chota X AGfoBS Encumbered Fs 
tates Act 188 L 

xn— 

See AoRICtrtTrKl3T3 L0AN3 Ad 

1885— m— 

See Tbansfer of Property Act Amend 

M£NT \CT 

-vm- 

See Bengal Tenancy Act 183o 

- 1886— n— 

See Income Tax Act 

-IX— 

See T)EO F3TATE3 1CT 

xrv— 

See A 1\ P Rent Act Amendment 
Act 

xvn- 

See Jkansi and Mobab Act 

0 8 - 

See Res J udioata— Causes of Action 

[L L. R. 10 All , 517 

1887-1- 

See General Clauses Consolidation 
Act 

vn- 

See SriTs \ aluation Act 

IX- 

See Provincial 8mall Cause Courts 
Act 

See Small Cause Court Mofussix 
See Subordinate Judge Jurisdiction 
of L L K. 12 Bom , 48 

xn- 

See Bengal 1» \\ l rotinces and Assam 
Civil Courts Act 

1888— V— 

See Intentions and Designs Act 

VI— 

See Attachment — ’Attachment of Per- 
son LL.H. 16 Calc. 85 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code 

[IL.K 10 Calc 85 


See Security for Costs— Suits 

[L L. E., 17 Calc , 610 
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ACT — continued 

1683— vn— 

See CiTO Procedure Code Amendment 
Vct (VII ot 1853) 


See Cmt PsocEDrBE Code Amendment 
Act (V OP 1883) 

XIT s. 3- 

Sm Appeal — B o moat Vcts— Bombay 

Municipal Act 1SS8 

[LIi.lt., 18 Bom 184 

1889— IV— 

See Merchandise Makes Vct 

VI— 

<!te PROBATE AND VDMIST TRATIOX ACT 
Vuendment Act 
-VII— 

See SUCCESSION CERTIFICATE VCT 

X 

See Poets Act 

XI- 

See Burma Courts Act 1689 

XIII 

See Cantonments Act 1889 

1890-vm— 

See Giabdians and Wards Act 

XX— 

See Railways Act 1890 

XI- 

See Prevention op Crczlty to Animals 
Act 

XX 

See Is \\ P and Oude Act 1890 

1891 — III [Amending the Evidence 

Act (I of 1872) and the Criminal 
Procedure Code (X of 1882)]— 

See Evidence— Criminal Cases— Qhab 
actek I L. R., 27 Calc , 139 

IV— 

See Criminal Procedubf Cods Vmend 
ment Act 1891 

VIII— 

See Fasemznt I L. R. 18 Bom. 018 
See 1 description — Easements — Right 
op V AY L L. R. 14 AIL 185 

XIII— 

See Bankebs Books Fvidencb Vct 

[4 C W N, 433 


ACT — concluded 

1891— XIV— 

See Oude Coukt3 Aot 1891 
1802 -VI— 

See Civil Procedure Code Amendment 
Act 1892. 

1893— IV — 

See Paktition Act 1893 

1894-1- 

See Laud Acquisition Act 1894 

See Civil Procedure Code Amendment 
Vct 1694 

VIII— 

See Tariff Act 189 1 

1805—1— 

See Presidency Towns Small Cause 
Courts Act (I of 1S9o) 

VI- 

See Dekkhan Agriculturists Relief 
Acts Amendment Act 

Vm (Police Act Amend 

ment Act)— 

See Police Act s 34 

[LL.B. 27 Calc, 865 

1898— XI (Amending Legal Practi 

t loners Act)— 

See Leoal PRACTmoNEES Act 
See IIOOKTEAB 

[LL.IL 27 Calc 1023 

XII— 

See Excise Act 1890 

1807— VIII— 

See Petormatoey Schools Act 

1899— VI— 

See Contract— Alteration op Con 
tracts — Alteration by Court 

LLL.R. 22 AIL 224 

XI— 

•See Court Iees Act Amendment Act 
1899 

ACT CONSTRUCTION OF— 

See Statutes Construction ot 
ACT DONE IN OFFICIAL CAPACITY 
See Subordinate Judge Jurisdiction 
op I LR. 15 Bom. 441 

ACT OF FOREIGN POWER. 

See Hindu Law— Endowment— Dismis 
sal op Manager. 

[L L. R. 17 Bom, 600, 620 note 
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DIGEST OF CASES, 
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ACT OF GOO 

See CARRIERS I L R 18 Calc , 427 
ACT OF STATE. 

See Gravt— I'ES trjn'Tro'f os Revocation 
OF Grant I L R 14 Mad. 431 
See T Arties— Parties to Suits— Gov 
Ernmeve 10 "W E. P C 25 

£11 Moore a I A 517 
See Tight of Suit -Act done in exec 
Oise of Soyereion Powers 

[I L R 4 Mad. 244 
I L R 6 Mo A 273 
11B 1 Calc 11 21WB. 309 

1, Seizure of Raj of Tanjore— 

Jurisdiction of Vunmpal Courts — In hpen tent 
Stales — The transactions of Independent States 
between each other ate governed b\ other laws than 
those which 'Municipal Courts administer lhe 
seizure by the British Government acting as a 
sovereign power through its delegate the Eist India 
Company of the Taj of Tanjore with the property 
belonging tberet > was with its consequences an act 
of State over which a Municipal C urt lias no juris- 
diction The East 1*idia Compact t Kamachee 
Bote Sahuja 4 W R PC 4 

S C Secbetary of State fob India t Kamach eh 
Bote Sauiba 7 Moore s I A 476 

2 Arrest under Beag Reg III 

of 1818 — Jurisdiction of Municipal Courts — A 
Mahomedau subject of the Crown was arrested in 
Calcutta taken into the m fusail ani there detained 
in jail under a warrant of the Governor General in 
Coi ncil in the form prescribed by Beg III of 1818 
Held that such arrest and detainer were not acta of 
State but matters cognizable b\ aMunictpil Court 
It re Ameer Lban 8 BLE. 392 


3 Resumption of Jflgir by East 

India Company — ReyntnUon laic — Where lands 
were held by a jagirdnr under the soi ereign of an 
ludep ndeut State on a jaidad tenure if on a grant 
of lind to"rtlier with the public revenues thereof 
on the condition f keeping up a b dy of troops to be 
employed when called (n in the Borneo f the saver 
eipn and on the conquest f the utatc by the East 
India Ompany the japirdar remained in the same 
position to the Comi any —Hel 1 that the resumption 
of the lands by the Company and the seizure of the 
arms and storra appertaining t the tenure on the 
d'atli of the ja~irdar was n t an net of State and 
therefore the Municipal Courts had jurisdiction to 
entertain a suit by the representatives of the jagirlar 
against the C ovrrnment f r the possession of the 
law 1 an \ for the nluc of the arms and stores This 
wa so altli i h at the time nf the resnmpti n 
the UemW i la as n t introduced into the tirri 
tones in which tb jumb, mpri c<1 Forrester 
r Secretabt or vt*tf 

[12 B I, R, 120 18 W R 349 
L I- A Sup Voh 40 
. 4- Confiscation of territoncs of 

■t of a King recognized by tbs 
and tire confiscation of bi» 


ACT OF STATE— continued 
territories in 1857 was an act of State, and not an 
act done under color oi any legal right of which a 
Municipal Court could tale cognizance His tenure 
of the territories assigned lum by the Government 
was a tenure merely durante regno and no power 
was conferred upon him of creating incumbrances 
which would survive his deposition The word con 
fiscatun docs not necessarily import that the appro- 
priation is to be made as a penalty for a enme nor 
when used in that sense dies it necessarily imply 
that the forfeiture has accrued upon conviction but 
it may also be properly u«ed as applicable to appro 
print ions of property by Government as an act of 
btate Salioham r Secretary of State 

[12 3 L R 167 18 "W R, 389 
L R, 1 A Sup Vol 119 

5 Confiscation by Governor of 

Foreign State — Title to timbei The plaintiff 

brought a suit at Tonghoa in British Burma to re- 
cover p>ssessnn of certain timber which he alleged 
the defiudauti had wrongfully and »u collusion with 
the Burmese Governor of hinghan taken out of his 
possession iu foreign temtory and removed to 
Tonghoo The defendants stated that they had 
acquired the timber from tho Governor of Nmghau in 
terms of an agreement between them and the Burmese 
Government It appeared that the Governor of 
hingban had confiscated the plaintiff a timber in 
contravention of a royal mandate After the institu 
tion of the suit the defendants removed the timber 
fr m Tonghoo to Rangoon Held that a British 
Mumcipil Court might enquire into the character of 
the act of the Governor of hinghan and was not 
bound to acccjt it as an act of State Bombay 
Bubuah Trading Corporation v Mahomed Atr 
Shtrsoee 10 B L R 345 10 W R, 123 

6 Resumption by Government 

— Act of State — Jurisdiction of Civil Court — 
By the treaty of the 31et July 1601 between the 
then Nuwab of the Carnatic and tho Governor in 
Council at Madras the sovereign rights of the Aawab 
in the Carnatic were v csted in the East India Com 
pany Held that a resumption by the Madras 
Government nf a jagir granted by former Nawabs 
as Altamghah mam before the date of the treaty 
and a re grant oy Madras Government to another for 
a life estate only was such an act of sovereign 
power by the East India Compiny .as precluded the 
Supreme Court at Madras fro taking cognizance of 
a suit by the heirs of the original grantee in respect 
of such resumption East India Company r 
bTEDAXDY 7 Moore slA 555 

7 — • Resumption of village 

grants byPeishwn of the Deccan. — A village 
having been granted in mam by the Peisbwaof the 
Deccan was after the death of the grantee seized by 
the mamlatdar or farmer of the revenues for an 
alleged debt due to him and retained until tho treaty 
of Poona in 1S18 when it came into the possession of 
the British Government In a suit instituted by the 
representativ ca of the original grantee for possession 
of the village and payment of the arrears of revenue 
aa sequestered it was held by the Judicial Com 
mittce affirming the decree of the Provincial and 
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Suddcr Court- that the original resumption was the 
wvnngful act of an individual and not an act of the 
State the British OiTirnmcnt were therefore 
ordered to restore the villa~c hut pnrsuaut to B 'in 
Feg V of 182? s.3 with only six join arrears of 
revenue Mills e MODPE Pestonjfe Knoon 
*hidjee 2 Moore s L A. 37 

8. Sequestration, by British 

Government of private property of wide 
pendent Sovereign — Jumsdiei on of I/iinm pal 
Court — A acquest ration l>y the officers of tlie British 
Got or ament of the private property of the Anmi of 
Kolaba a native independent Sovereign though 
made contrary to the express rrders of the Court of 
Directors originally given would not he liable to 
question in a Mnnicipal Court If ul s^quently ratified 
hut alfter where there is no such ratification 
ZtrLEFP At-ir \e itvadab&i t 'iDtB 0 Bom 314 
0 — — Seizure by right of conquest I 

Jurisdiction of Sluntetpal C t rt ■ — Where an 
estate is stized by the Crown in ri'-ht of conquest ! 
and not by \irtue of anj legal title such seizure 
mast be regarded as an act of Q tate and is not liable 
to be questioned in a Mnnicipal Court Secretary 1 
of Slate for India m Council v Kama el ee Boy e 
Sahibo 7 Moore's I A 476 followed Bhaowan 
S craE r Secbetabt op State ron Ivdia in 
C oracn. X>. R 21 A 39 

10 Resumption of inam village 

ftnd re grant Effect of— Warfare Status of— 
Treaties of J820—Ef r e <* of gran of snam 
under construction— Attachment ty Ooternment 
of sueji tillage Effect of — From tbe year tR20 
down to the year IB/2 tbe TTiikar family had 
been in tbe enjoyment of tbe ullage of Pasarni 
nnder a treaty between the East India Company 
and one Jf A and K 3 1 who were brothers and the 
last male descendants of 31 For an alleged fraud of 
K il Government restricted the enjoyment of the 
■aid village to his lifetime only A predeceased XT 
On the death of K 31 Gore ament on tie 11s 
December 1872 placed an attachment over the 
village On tlie istb Julv 18 4 a judgment ere 
ditor of A cause 1 tlie lands in dispute which were 
mirasi. land* of tbe Waikar family situated at 
Pasarni, to be sold in execution of his decree against 
A and they were purchased by the defend int who 
was put in possession on the "’nd April ’P76 In 
the meanwhile Government having chosen to rrcog 
mse the plaintiff as a representative of the M aikar 
family had remni ed the attachment and re granted 
the village to the plaintiff shortly before fi on 
the 3rd April 1876 The pla ntiff being dispoB 
sessed sued the defendant contending (infer 
olid) that A having predeceased his brother hail 
no interest in tbe lands which had been pur 
chased by the dcfm&ant Tlie Court of fir«t 
Instance awarded the plaintiff s c'aim and directed 
the defendant to pay th plaintiff’s ce ts 
The defendant appealed to the District Jnd~e who 
was of opinion that tbe proceedings of Government 
since the attachment in 187’ and restoration of the 
village were acts of Rtate and he varied the decree 
of the lower Court by cutting down the plaintiff t 


ACT OF STATE-<Wwfe? 
costs made payablo by tlie lower Court’s decree to 
half On appeal by the d fondant to the High 
C< urt held reversing tho decree of the Lower 
\ppillite Court that the plaintiff s elum shonllba 
di missed The attachment placed by Government on 
the il'atli of K If in December l 1 * 2 was limited to 
an exemption from as issment and the resumptnn and 
re grant to the plaintiff did not gn e tho plaintiff 
any title tn the lands in question The proceed 
mgs of Government in 1873 and 1870 by wlueli 
the plaintiff was reecvnnsed as the representative 
of the llaihar family were not acts of State 
The status of tlie Waikars and other persons with 
whom tho agreements of 1820 were entered into 
was not that of an independent sovereign They 
(the Maiharal were merely po vorful sftranjam 
dirs subordinate to tbe Baja of Satara and after the 
annexati n of the territory of the Paja m 1849 they 
held thar lands under the East India Company 
Secretary of State for India \ \arayan Bahant 
Bh sle Printed Judgments 1«83 p 2tt diatrn 

gu slieih Sabi Sadaswv t Ajmfpin 

pLE 11 Bora , 236 

ACTION IN REM 

1 Owner indirectly impleaded 

— Toicaye contract— Vice idm rally — The 31 S 
a steam tug was hired to tow the barque IF down the 
irimlili and in consequence of the negligence of the 
master of the tug whilst bo employed and of his wil 
ful disobedience to the order of the pilit on board the 
Jf the tatter ran f ml of a sailing vessel the S F 
considerable damage being done to both sailing vrs 
sols The S F took proceedings against the IF for 
the damage snstaiued and an action «» rem was 
broucht (pending the proceedings taken by the S F) 
by the A against the tug to recover damages 
including any damages that the IF might have to 
pay to the owners of the S F Tbe defence set up 
by the tu" was prot cliou under its towage contract 
which was to the effect that the proprietors of the 
tug should not ho responsible under any circum 
stances for any loss or damirne to any vessel whilst in 
tow of the tug whether the same should have 
happened through the default of the master or other 
sailors etc of the tu" or through the Incompetence 
or w ant of skill of the pilot in charge The Court 
below held that the accident was due to the wilful 
disobedience of the m ster of tho tug in not obeying 
the pil it on board tbe 8 and that such misconduct 
was a default within the meaning of the danse in 
the towage contract bnt inasmuch as the action was 
one m rem and not against the proprietors the clause 
was no answer to the smt Held on appeal that 
the clause was a sufficient answer for that aUbon"h 
in every ca e of a proceeding in ten the amt is 
directly against the Bhip itself still the owner of the 
ship mu*t always be considered as indirectly im 
pleaded The Mast Stvast r The Levada 
[ kL.R 10 Calc 880 

ACTIONABLE CLAIM 

5«|CASE9 rNDEB Tsatsttk or Bbotoit 
Act s 135 
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ACTS DONE IN EXERCISE OP SOVE 
REIGN POWERS 

See Cases under Act op State 
Set Pight op Snr— Act done in esee 
cise Op Sovereign' Power 

[LLE 1 Calc 11 
ILB 3 All 829 
I EE 4 Mad. 344 
I L H. 6 Mad. 273 

ADDRESS SUFFICIENCY OF— 

See Madras Municipal act IFBi s 433 
[I It E 14 Mad 380 

ADEN COURT OF RESIDENT AT— 

See Appeal in Criminal Case— \cts — 
Act II of 1SG4 

[I L R 10 Bom., 258 

See JrHisDiCTiON op Criminal Court — 
Oppancis committed onlt PARTLA IV 
ONE DlStniCT — TnETT 

PER. 10 Bom, 258 263 

ADJOURNMENT 

Set Cn il Procedure Code lR t 2 «s 100 
101 (1S U 9 s 111 ) OBL.B Ap 16 
[18 W R 141 

hee Cim Procedure Code 18S2 « 15R 
[18 W R 325 
24 W R 202 

Sec Pensions \ct s 4 

[I I* R 17 Bom 109 
See Pract ce — C iva. Casps— Adjourn 
ns* 1 D R. 7 Calc 177 

See l\ rrsz s— C ivil Case —Summoning 
AND \tte ndancb of Wit esses 

[I h R 0 Bom 308 
11B.20 Calc 740 

for convenience of Counsel 

See Practice— Civil Cases— Affidavits 
[0 B D R Ap 10 
10 B L R. Ap 67 

for final disposal Dismissal of 

BUit after - 

See Cases under Civil Procedure 
Code lb8 s 15** 

— of Criminal TnaL 

^ Criminal Procedure Code s 5*** A 
[I II R. 15 Calc 455 
bee Criminal Proceedings 

p IB 19 Mad 375 
Set Practice— Criminal Cases— Ad- 
journment 6 Mad. Ap 30 

ADMINISTRATION 

See Cases under Certitic ate on Admi 

jnSTKATION 


ADMINISTRATION— continued 

See Letters op Admisistbation 

Effect of— 

See Compart — piQBra op Share 
holders I Xl R. 19 Bom 1 

[L.R. 211 A, 139 

— • Suit for— 

See Hindu Lain— Presumption op 
Death I L. R 1 AIL 53 

See Mahomedan Law — Debts 

[I IlR. 21 Calc, 311 
See Secukitt por Costs— Suits 

[10 B L R Ap 25 
ILB. 21 Calc 832 
See 1\ ill— P enunciation bt Executor. 

[L L R 4 Calc 508 

1. Petition for administration 

summons— Plat nt — A petition for au adraims 
trition gummosa may be ordered to be taken as a 
plaint and as the foundation of an administration 
suit In the matter op the estate op Penn 
Maceimosh r 'Wilkinson 3B L R. Ap,3 

2 Suit for share of estate of 

deceased — Recorder Pou er of — Where one *on of 
a deceased party »ned in the recorder’s Court another 
son who bad obtamed a certificate under Act XXVII 
of 1800 for his share of the deceaseds estate it 
was held that the Recorder had no power to trans 
form the suit into a general administration suit On 
I iso Tee v Awkinipee 10 W R. 80 

3 Heirs at law under Mahome 

dan law opposinggrant of probate— Right |/o 
I ring administration suit pending prolate proceed 
tni* — Prolate and ldmirmfinfion Act (l of 
1SS1J, » 34 — The plaintiffs as heirs at aw had 

entered caveat in on application by the eaecutor foi 
the probate of an alleged Dill of the deceased 
flic application was set down as a contentious cause 
and the executor appointed administrator pendente 
Ute As heirs under Mahomodan law the plaintiffs 
were entitled to twe thirds share in the property left 
by the deceased ci en if the Will was not established 
Held that the plaintiffs wete entitled to maintain 
a snit for administration bv the Court against the 
administrator pedente l\tt even though the probate 
proceeding* have not been determined Kuratld 
Ai« Bahadur i Broughton 1 C "W N 330 

4. Suit by creditor — Misjoinder 

— Mutt fariousnets — Practice — The principle of 
the rules that the creditor of a deceased person suing 
for administration is ui the same situation with regard 
to all other persons as if he were bringing an action 
at law against the administrator and that a debtor to 
the estate of a deceased person can only be made au 
snirable as such debtor by the representative of the 
deceased s estate is to he adhered to in this country 
where there is a different procedure Therefore 
where to a suit brought agmnst the Administrator 
General as administrator of the estate of one IP 2} 
by a creditor of the deceased other persons who also 
hail a claim a-ainst the estate wire mode def ndants 
on the allegation that they had realized and were in 
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ADMINI STB AT I ON —continued 
pos e«mn cf a sets of the estate of the deceased — 
Seld that there bong nothing to show that inch 
persons wer in the ponti n of an cieeotor or ad 
m nirtrator de ton tort cr that thev lnd beta part 
nert with the deceased or that thej conld not be 
aned if necessary hj the legal r presentative him 
self ami there being no other circumstances which 
would make it equitable that thev should be sued 
jointly with the ic'ml opr sentatu e they wen. 
wronjj made parties ami ihe suit ought to he dig 
missed as against ttum for reisj aider lien assuming 
the facts were such that the plaintiff was entitled to 
sue them as legal r prcscntatu cs of the estate he 
should not mu his own claim with that which the 
Administrator Gtneral might have against them 
Decnbaj r Bbocgutov 15 33 L. R 296 

5 — — ' Claims m administration suit 

containing complaint of dealings by execu 
tors as acts of maladministration — Separate 
causes of action — \\ here the suit is one to administer 
the assets of a deceased person and in the 
claim various dealings bv the executors of the 
estate are complained of as acts of maladmunstra 
ti u and sought to be redressed such dealings do not 
constitute separate causes of action and such a suit 
is not multifarious Aistabim Dassi t Is undo 
Lam. Bo e I L R 28 Calc 891 

[3 C W N 670 

6 Suit by creditor on behalf of 

all other creditors— Legal personal represents 
tire— Receiver Suit by — Persons interested in tl e 
estate of a testator not being the legal personal re 
prese tativea of the testator w ill not be allowed to sue 
persons possessed of assets belonging to the testator 
unless it is satisfactorily made out that there exist 
assets which might tc recovered and winch but for 
such suit would probably bo lost to the estate 
feuch a suit maj be supported where the relations 
between the legal personal representative and the 
debtor to the estate present a substantial impediment 
to the prosecution by the legal personal representa 
tivo of a suit against the debtor to recover the assets 
of thetestat r and where there is a strong probability 
of the loss of such assets unless such a suit be 
allowed But where there is an administration suit 
already pending the proper course to pursue is to 
obtain an order ill the administration suit directing 
cither a suit to he brought in the name of the legal 
personal representative or appointing a Receiver to 
sue and in this country the Courts might have the 
power to direct such Receiver to sue in his own name 
Obientai. Bask Coreobation t Gobi xoix Seai. 

[ILK 10 Calc 713 

7 — Injunction — Order on summons 

tinder A t I / of 18o4 — The Court will restrain by 
injunction a creditor from proceeding in an adnums 
tration suit after an order has been made on a sum 
mons < Warned by an thcr crslitcr undtr s 24 
of Act \ I of 18o 1 for the administration of the 
same estate I utcueemind Sett r Kouceuonet 
B os ee 1 Ind. Jur N S 9 

8 — — Dividend In respect of debt 

against the estate — -Pro of of debt— Date from 
jcA ch amount of debt is to be estimated —In tho 


ADMINISTRATION — contt nvtd 
administration by tho Court of the estate of a 
deceased the dividend in respect of a debt against the 
estate is to be estimated on the amount of the debt 
nt the date of the order for payment and not at the 
date of proof Aqua and Masterman s Rank t 
POBTHSON In TEE HATTER 07 THE LAND MORT 

oaoe Bank oe Indiv 6BLR Ap 140 

0 Decree in administration 

suit Effect of — Subsequent suit to set aside sale 
by executor — A decree in an administration suit 
brought by the parties wl oso interest had been sold 
against the executor of their father s will by whom 
the sale had been made held to be no bar to the 
maintenance of a suit against the purchaser to have 
the sale sit aside Deonendbo Ceundeb Hooker 
jee t Mem Lall JIookeejek 

[14 B L XL 278 
23 W E. 0 
LR2IA 18 

10 Supplemental suit — Debts 

due ly appointed managing members under the tctll 
of the testator^-Limitat on — A aud B two of the 
sons of one A lud been declared in a suit brought 
to administer A s estate to be indebted to tho 
estate it was also declared in such suit that a cer 
tarn sum of money should be set apart for the per 
formanee of certain religious ceremonies and paid 
into Court A and A died without having satisfied 
their debt In a suit supplemental to the former 
suit the descendants of the sons of N amongst 
whom weic the descendants of A and B claimed to 
be entitled to their share m the interest on the funds 
in tlic hands of the Court and Bought for a dmsiou 
of such accumulation of interest Seld that not 
withstanding that the debt due from A and B to 
the estate was barred the descendants of A and B 
could not be allowed to sliare w the accnmnla 
tions of interest in the hands of the Court without 
first satisfying the debt due by their ancestors 
to tho estate. Lokenate JInxiCK c Odot 
ceern Mullick I L. R. 7 Calc , 644 

11 Liability of the share of 

one of next of kin for a debt due by him 
to the intestate— Del# barred at thi Halt of fie 
death of the intestate — Semite that the rale followed 
by the Cmrt of Equity in England whereby 
notwithstanding- the provision of the Statutes of 
Limitation the share of one of the next*of kin in the 
estate of an intestate while in the hands of the ad 
immstrator is liable for a debt due by the cert -of km 
to the deceased though barred at the date of the 
death of the latter is to be applied in the Conrts of 
British India Dean jib hai Bouaicji GroaAT e 
Aavazbai LLH 2 Bom. 76 

12 Accounts— XiuJiMy of Ere 

cutor —Without intending to rnle that in ail cases 
when an ordinary administration account has been 
directed the value in money of a specific chattel 
8bo vn to hare been possessed by an executor and 
not forthcoming i» to be charged against him — Seld 
that notwithstanding the language cf the decree it 
was in the undoubted circumstances of this ease 
within the competency of the master in tabng the 
02 
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ACTS DONE IN EXERCISE OP SOVE 
REIGN POWERS 

See Cases under Ac* of State 
See Right op Spit— Act pone in exee 
CISE OP SOTEREIOV POWER 

[I L R 1 Calc 11 
LIES All 829 
I L R,, 4 Mad 344 
ILE6 Mad. 273 

ADDRESS SUFFICIENCY OF— 

See JIabbab Mpmmpal Act 1581 s 433 
[I h R 14 Mad. 386 

ADEN, COURT OF RESIDENT AT— 

See Appeal in Chiiunal Case— Acts — 

Act II op 18(54 

[I 1 RIO Bom , 258 

See JURISDICTION OP Criminal Copbt — 
OFFENCES CCJOUTTED ONLY FARllA IN 

ONE District— Tbept 

[ILB.10 Bom 258 283 

ADJOURNMENT 

See Cum, Procedure Code 18 l 2 ss 100 

m{ htft ^ W>i L.R Ap 15 ' 

[18 W R 242 

See Cirn. Procedure Code 18® 2 s 15 |> | 

[18 W li 325 
24 W R 202 . 

See Pensions Act s 4 

[JL.B 17 Boro IpO 
See 1 RiCt ce— Civil Ca.s'-s— \djour 
mem I D R. 7 Calc 177 

See 11 itmss— Civil Cases— S t mVomnq 
AND ATTE NDAVcE OF WITNESSES 

[ILB. 0 Bom 308 
HB 20 Calc , 740 

— for convenience of Counsel 

See Pbactice— Civil Cases— Affidavits 
[0BLB. Ap 10 
10BLE. Ap 67 

for final disposal Dismissal of 

nuit after - 

See Cases Emm Civil Fbocedcre 
Code lt>8 s 158 


— - — - — - of Criminal Trial. 

^eeCnntr«At Procedure Code s u’Ta 
[I L. E. 16 Cain 456 
See Criminal Proceedings 

[I L. R. 19 Mad. 376 
See Practice— Criminal Cases — Ad 
jouknwent 6 Mad_ Ap 30 

ADMINISTRATION 

See Cases hdi* CERtmckts of ADiii 

KJ5T RATION 


ADMINISTRATION— wnfttiu^ 

See Letters of Administration 

Effect of — 

See C ojirAUT — R10BT8 of Share 
holders I 1 E 10 Bom 1 

[L. R., 21 1 A , 130 


— Suit for— 

See Hindi? Law— Presumption of 
Death I L R., 1 All , 83 

See Mahomedan Law— Debts 

[I I*. R. 21 Calc , 311 
See Security for Costs— Suits 

[10BX.E Ap, 25 
I L R, 21 Calc , 832 


See Mill— Renunciation by Executor* 
[L L. Ri 4 Calc 508 

1 • Petition for administration 

summons— Plaint — A petition for an odmiois 
trition summons may he ordered. to be taken a® a 
plaint nnd as (lie foundation of an administration 
suit In thf matter op the estate of Penn 
Mackintosh r A\ ilkisson 3 B L R. Ap , 3 

2 Suit for share of estate of 

deceased — recorder Pou er of — W here one son of 
adeceosul partv sued in the Recorder's Court another 
son who had obtained a certificate under Act \ WII 
of i860 for Ins share of the deceaseds estate it 
was held that the Recorder had no power to trans 
form the suit into a general administration suit On 
I mo Tee v Awkimpee lOW E, 80 


3 Heirs at law under Maliome 

dan law opposing grant of prohate— Right Vo 
bnno administration suit pending probate proceed 
mgs— Probate and 1 Immistration Act (V of 
I08I ) s 34 — Tin. plaintiffs ns heirs at-aw had 
entered caveat in an application by the, executor for 
the piobatc of in alleged will of the deceased 
fhe application was set down as a contentious cause 
nnd the executor appointed administrator pendente 
life As heirs under Mahomcdan law the plaintiffs 
nere entitled to twe thirds share in the property left 
b> the deceased ei en if the M ill was net established 
Held that the plaintiffs wtfre entitled to maintain 
a suit for administration by the Court against the 
administrator pedente htt even though the probate 
proceedings have not been determined Kuratil 
Ain Bahadur t Broughton 1 C W N S3Q 

4. ■ Suit by creditor — Misjoinder 

— MvHifar ousnets — Practice — The principle of 
the rules that the creditor of a deceased person suing 
for administration ism the same situation with regard 
to all other persons as if he were bringing an action 
at law against the administrator and tlwt & debtor to 
the estate of a deceased person can onlj be made an 
swcrable as bucIi debtor by the representatu e of the 
deceased s estate is to be adhered to m this country 
where there is a different procidure Therefore 
where to a BUit brought against the Administrator 
General as administrator of the estate of one TP £ 
hy a creditor of the deceased other persona who also 
had a tlaim a ainst the estate were made defendants 
on the alligation tliat they had realised and were in 
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poi*e**i''u of a set* of the estate of the deceased — 
Reid that there bmg nothing to show that inch 
persons were in the po*iti 11 of an executor or ad 
mmirtrator le ton tort or that thci bad been part 
ner» with tl deceased or that the\ could not he 
*oed if necessary h\ the legal ri present atne him 
•elf and there bem D no other circumstances which 
Would mate it equitable that tlic\ should be sued 
jointly with the le^al repr'seiitatne they were 
wronplv made parties and the *uit ought to be <lis 
miss’d as against them for miaj indcr l sen assuming 
the fact* were such tint the plaintiff was cut died t» 
»uc them as legal ripresentatives of the estate he 
should not mix Lis own claim with that which the 
Administrator fhneral might have against them 
DnrvBAi r BaocoutON 15 IS L. R 298 

6 Claims in administration suit 

containing complaint of dealings by eaecn 
tors as acts of maladministration— Separate 
causes of act on — W here tho*uit is one to administer 
the asset* of a deceased person and m the 
claim ran ins dealings bv the executors of the 
estate are complained of as acta of maladmimstra 
turn and sought to be redressed *uch dealings do not 
constitute separate causes of action and such a suit 
is not multifarious Listaeim Das si r hrvuo 
Lilt Bosz I L. R 28 Calc 801 

[3 C W N 670 

0 Suit by creditor on behalf of 

all other creditors— Legal personal represents 
tire — Jleceirer Suit by — Persons interested in tl c 
estate of a testator not being the legal personal ic 
prese tatives of the testator will not be allowed to sue 
persons posseted of assets belonging to the testator 
unless it is satisfactorily made out that there exist 
assets which might be recovered and which but foi 
such suit would probably be lost to the estate 
Such a suit maj he supported where the relations 
between the legal personal representative and the 
debtor to the estate present a substantial Impediment 
to the prosecution by the lcf.al personal reprenenta 
tive of a suit against the debtor to recover the assets 
of the testator and where there is a strong probability 
of th loss of such assets unless such a auit be 
allowed But where there is an administration suit 
already pendin'* the proper course to pursue is to 
obtain an order in the administration suit directing 
cither a suit to be brought in the name of the 1 gal 
personal representative or appointing a Receiver to 
sue and in this country the Courts might have the 
power to direct such Receiver to sue in his own name 
Oriental Bane Cgeporatio r Gobinioll Seal 
[I1H 10 Calc 723 

7 Injunction — Order on summons 

under 4 t 1 1 of 19o4 — 7 hi Court will restrain by 
injunction a creditor from proceeding m an adminis 
tration suit after an ord r h is been made on ft sum 
mons cbtuned by an ther creditor und r s 24 
of Act 4 I of ISot fir the administration of the 
same e tate I DTCiiEEiir\D c ett r Kouclmovet 
Dossee 1 IndL Jut 17 S 9 

8 Dividend in reapect of debt 

against the estate— I roof of deli — Dale front 
fckieh amount of debt is to be estimated the 


ADMINISTRATION— continued 
administration bv the CouTt of the estate of a 
deciasid the dividend in respect of a debt against the 
estate is to be estimated on the amount of the debt 
at the date of the order for payment and not at the 
date of proof A on a and Masterman 9 Bane c 
Robinson In tiie matter op the r and Mort 
qaoe Bane op IbDli 6 B L R. Ap, 140 

9 — — Decree in administration 

suit Effect of — Subsequent suit to set aside sals 
ly executor — A decree in an administration suit 
brought by the parties wl ose interest had been sold 
against the executor of their father s will by whom 
the sate had been made held to be no bar to the 
maintenance of a suit against the purchaser to have 
the sale set aside Dronendro Chendeb Mookbr 
jee r Mrrry Ball JIooeebjee 

[1433 L, R. 278 
23 "W It 0 

LB. 21 A 18 

10 Supplemental suit— 2> r /t 

due by appointed managing members tinder the will 
of the testator — Lim tit on —~A and B two of the 
sons of one A liad been declared in a suit broug) * 
to administer A s at ate to be indebted to the 
estate it was also declared m such suit that a cer 
tain sum of money should be set apatt for the per 
fonnanco of certain religious ceremonies and paid 
into Court A and B died without having satisfied 
their debt In a suit supplemental to the former 
suit the descendants of the sons of N amongst 
whom weie tbp descendants of A and B claimed to 
be entitled to their share in the interest on the funds 
m the hands of the Court and sought for a division 
of such accumulation of interest. Reid that not 
withstanding that the debt due from A and B to 
the estate was barred the descendants of A and B 
coiilt not be allowed to share in the accnmnla 
tions of interest in the hands of tile Court without 
first satisfjiug the debt due by their ancestors 
to the estate T okenatii SI cluck e Odoy 
churn Slumcs I LB. 7 Calc , 844 

11 Liability of the share of 

one of next-of km for a debt due by him 
to the intestate— Debt barred at the d- f e of t\e 
death of the intestate — Semite that the rule followed 
by the Ciurt of Equity in England whereby 
notn ithstanding- the provision of the Statute* of 
Limitation the share of one of the next of hm in the 
estate of an intestate while in the hands of the ad 
nuuistrator is liable for a debt due by the next-of km 
to the deceased though barred at the date of the 
death of the Utter is to he applied in the Courts of 
British India Dhanjibhai Bomavji OcgbaT v 
Natazbai ILB 2 Bom. 75 

12 Accounts— Liability of Ext 

cutor — Without intending to mle that in all coses 
when an ordinary administration account has been 
dtf eted the value in money of a specific chattel 
shown to have been possessed by an executor and 
not forthcoming is to be charged against him — Reid 
that notwithstanding the language of the decree it 
was in the undoubted circumstances of this case 
within the competency of the master in taking the 
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ADMINISTRATION — eonhuneil 
account and w ithin the competency of the Court upon 
the report to charge the executor for the value of 
certain peopirti it Icing impossible to doubt tbit 
the original executor had possessed himself of the 
property and that the propertj bi possessed was not 
forthcoming and accounted for As to payments 
stated in the schedule and ut the discharge ns made 
on account of just demands on the estate it is com 
petent to the executor to prove them as having been 
made on other dates than those stated in the schedule 
anddischar c e Aqa Mahomed Rohiw SnraAZEB 
c Ally Mahomed Sjioostby 

[fW RPC 106 

13 ' — — ■ — - Civil Procedure Code bb 
213 276 206— A Immstration decree Effect of 
— Attachment after date of t nst tut ion under decree 
obtained prior to such suit — Injunction — On 
the 22nd Tuly 1881 one F L obtained a money 
decree against one P C On tic 5th ho' ember 
188r P C died and on the 18th December IBS'S 
Ji L applied to attach certain properties belonging to 
the estate of Ins jud -went debtor which pr pcrties 
were actually attached on the 8th wid 12th Jonuary 
1887 On the 21st Dcccmbei 18SG one 5 filed a 
•ait to administer the estate of the deceased and on 
the 20th January 1887 obtained the usual admmts 
tr tion decree On the 6tli Slay 18S7 S applied for 
an order staying all proceedings taken by £ A 
an-amst the estate of P C and directing him to come 
in should he think fit so to do and prove his claim 
m tbo administration suit — Held that the attach 
ment did not create any interest in or charge upon 
the properties in favour of the attaching creditor as 
against other creditors and that the order asked for 
ought to bo granted Ik the matter op the 
application o? Sooner, Ch under Law Sooner, 
Cbundeh Law i Kvssio z Laid Mitteb 

[ILE, 15 Calc 202 


14. - 


- Succession Act (X of 1865) 


S 202— Estate of intestate A afire Christian — 
for partition of estate by purchaser of 
widow * share before completion of ajmims 
tration — D smissal of su t—Only remedy by way 
of arfmm strat on tu t — A person to wham the 
Indian Success on Act 1805 applied having died 
intestate in April 1884 his widow anil son were 
in September of the same j ear granted letters of 
administration which were cancelled for want of 
stamp duty a fre h grant being mode on 19th Janu 
ary lS8o 1 lawWf alleging that the saul widow 
had executed a promissory note in her favour in 
September 1884 filed a suit against heron Gth Jann 
dry 183., sod there being no appearance of the de 
fendant Warned an ex parte decree In execution 
c f tbe decree to i 'tamed plaint iff attached portions of 
tuo estate o* the licensed and brought them ta sale 
becoming herself the purchaser of the one third 
share ol the « idow in ca h lot sold. In March 188 5 
“dminist rater in Jann 
2™? “" ll ” • '' ltor * ° f • Iraimstration 

Z eT J \ p J n consequence and the amm of the 
District Court was appointed administrator of the 
estate until October 1 6 j 4 when tl c son a widow was 
•o appointed In Jus otrad 1 laintifl now sued for 


ADMINISTRATION- concluded 
partrtion of the property comprised in the estate of 
the deceased tn order that she ini 0 lit obtain delivery 
of the portions of it which she had purchased m 
execution of the decree against the widow previously 
obtained as aforesaid The estate of the deceased had 
never been administered or distributed The defence 
wos that the said previous decree had been obtained 
by fraud — Held that under s 44 of the Indian 
pvidcnce Act the defendants were entitled to 
set up this defence and that the property of the 
deceasid having become v ested in Ins administrate 
under the Indian Succession Act it remained so 
vested until the administrator had distributed the 
estate and that in consequence the widow had no 
saleable interest in any part of the estate until in 
the course of the administration th reof her share 
had been determined and allotted to her Until «uch 
allotment (which had not i et taken place) the only 
process by winch plaintiff could legally claim the 
widnw a interest in the estate was hy a suit for the 
administration of the estate to which suit tbe 
widow if ahvc would he a necessary partv If not 
alive letters of administration to her estate would be 
necessary tbe administrator bein 0 made a party 
jfeld also that the suit could not he treated as an 
administration suit Shikakciammal * Saktjiam 

m al I L R, 23 Mad, 210 

administration BOND 

1 Assignment of Bond— Sue 

cession Act s 25“ — Upon a p tition presented 
to the High Court for the transfer of an admmistra 
tion bond under e 257 of the Succession Act 
0 n the allegation that the administratrix had refused 
to pay certain moneys due to the petitioners on 
a promissory note given to them by the deceased, 
0 nd it bring admitted that the estate of the deceased 
was capable of meeting the alleged claim —Held on 
a prima facie case having been made out that under 
the circumstances it was competent for the High 
Court on a petition being presented to it for the 
assignment of an administration bond to pass an 
order authorizing the transfer of it and empowering 
the assignee to sue ns a trustee for the benefit of the 
creditors In the goods op Saunders 

[6N W,62 

2 Breach of condition— Com 

pensation — Succession Act ss 2o6 2o7 — Contract 
Act (IX of J872J s 74 — Exception — Damages 
— An administration bond executed by an adnunis 
trator in accordance with s 256 of the Succession 
Act is not an instrument of the kind referred to 
iu the exception to s 74 of tho Contract Act eo 
as to make the obligor liable upon breach of the 
condition thereof to pay the whole amount men 
tioned therein and an assignee of the bond under 
* ••’*7 of the Succession Act cannot reenrver m re 
«lama~e than he proves to have resulted to himself or 
to those interested in the bond —Held therefore 
where neither the assignee of such ft bond nor any 
one else had suffered any damage by reason of the 
breach of & con lition requiring the cbhgor to file an 
inventory of tho estate within a specified period that 
the assignee was nrt entitled to recover from the 
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ADMINISTRATION BOND~Mne/«*J 
obligor any compensati n in nspect < £ such breach 
Licmu-N Das r Ciiatee LL R. 10 All 20 
ADMINISTRATOR 

Set LAND 1 EOlaTBATION VCT 42 

[ZL.R 22 Calc 454 
■See Cases cvdeb Lettebs of Vdmcostba 
TIOV 

— — Right of — 

See Declabatoby Decree Sen fob — 
Declabatio'* op Title 

[UR 17 Bom , 197 

See Insoitevct— P ropEBTE acqdieed 

A FT EE VESTjNl* OBDEB 

P,1R 18 Mad 24 

L Liability of administrator m 

distribution of assets— letual h/ouledye — 
Semite that an Adrau istrator \1 upajJBUihdibtsashe 
knows of otherwise than equally anil rateably as far as 
the assets of the deceased will extend in aecoidjoee 
with the proTibiou* of e 28- f Ut\of 180o w per 
b nally liable fir any loss cec isi ntd tj a cicdit i of 
the deceased by such unpi ner ib tnbuti u f the as 
sets In order t ) charge such a Imiiustrator lus ku w 
lcil^e must be actual a3 distinguished fr mac nstruc 
tivc or imputable kn mlcd e Asiatic Bambino Coe 
roBATiov r \mauoe VTeqas 8 Bom. O C 20 

2 — Liability of administrator 

for Iobs to estate — Compromu of claim by ad 
mimstrator Subsequent suitly a red itor of estate 
to set aside the compromise an l Jor damages for neg 
bgence of adm nutralor—S ecestion Act ( 1 of 
ItsGoJ ss 250 and 325 4 /min st rotor’s hah 

lityfor neglect to get t» an i part of the decease l s 
property -One P m rtga^ed certain property to H 
fir B2>G/ H sued p to recover the mortgage- 
debt 1 ending the suit P died in 1K78 Thereupon 
A the *on of p took out letters of admmistrati n to 
the deceaseds i state and c titrated 21 s claim U 
obtained a decree m the Court of first instance for 
the sale of the mortgaged property and m execution 
of this decree the property was sold for 11810 oud 
purchased by £T the decree was afterwards rr 
on 2nd August 1883 re\ ersed cn appeal y the 
Assistant Jud B e Thereupon II entered into a c in 
premise with A by which it was arranged that A 
should give up lus claim under the appellate deirco 
of the \ssistant Judge to be repaid by 2Z the sum 
of R810 which he had realized by tin. tile cf the 
m rtgaged pr perty and that U eh uld pay to A 
B q 40 on ncc unt < f his ct sts incurred in the suit 
and in taking out litters of adnunutnti n This 
ermprt mise was effected r« ICth N \ ember 1883 
In the meantime tu 14th Siptembci 1S85 the plaint 
ill had j urebased fr m one B au cld d cree which 
was outstanding against the estate if the d ceased 
P On 10th September 1883 the plaintiff sought to 
execute this decree against the mortgaged ] rorerty 
Having failed in this attempt the plaintiff bled a 
suit against A ter n diclarati n that the compromise 
of the lOtli November 1SS3 liul hem f/andu) ally 
iffectedwiUi the object of defeating hi (the j lain 
tiff*) claun and to recover lU 000 as dama ges 


ADMINISTRATOR —concluded 
from the defendant on account of hit fraudulent and 
negligent conduct as adnumstiatoi of Ins deceased 
father s estate Thu suit was dismissed by both the 
lower Courts on the giound that as thcic were other 
creditors who had claims against the estate the plaint 
iff s proper remedy was an adminisfratuD suit winch 
would enable the Court to assess the claims of all 
the creditors Held (reversing the lower Court s 
decree) th.it the plaintiff was entitled to recover 
l}y the c mpr mue of the ICth November 18S3 the 
dtfiudant had given up his ri D ht undir the Appellate 
Court s dicree of the 2nd \ugust 18S3 to be repaid 
by H the sum r f 11810 aud had thereby occasioned 
a Ji bs to the estate of that amount lie was, there, 
f re liable to tbe plaiutiff t> make good the amount 
under s 328 of the Success! n Act (\ of 18G5) sub 
ject hiwcver to a d duetion under e 280 of that 
Act of the expenses incurred by him in obtaining 
letters uf admmistrati n and tin. ctsts of any judi 
cial proceeding that might be necessary for ailmims 
tcrm 0 the estate kacsBUBiUl N vsahvwji r 
Hobmajsua 1 iiinozsiiA I -I*. R 17 Bom 637 

3 Sale by administrator not so 

described— t dmmntiatois t Jo ate also heirs— 
Purchaser title and r qhts of— Ccrtaiu persons who 
wire hens of a dcecasul lady uul had alsi til cu out 
administration to bci rstati limited to certain Govern 
ment securities sold such Uov tnimmt suuritics to a 
Iona fide purclias 1 under a written instrument m 
which the v end l s were n t described as administrators 
— Held tliat the failure tj s i describe themst h es did not 
nffict the ale inasmuch as they wire entitled t j sell 
cither as licirs rr administrators andalth ugli as heirs 
they could sill no more than their own shares in such 
securities yet the entire purclia c money having c me 
to thor liands they as ailunuistrat re were bound 
to administer the same as part if the assets of the 
estate the questnn whether they did so or not not 
being one whnli would affict tho title of the pur 
chaser If est of Fngland and South Wales Die- 
tr ct Banh s J/urch L B 23 Ch D 139 and 
Corser \ Carti ngl t L P 7 H L 731 followed 
in principle Pbeovath Kabae c Scrja Coomab 
Goswami L L. R 19 Calc., 29 

ADMINISTRATOR-GENERAL. 

See iLnatTiifAcr II B L. R Ap Q 
See Case under Litters op Admetcs 

T RATI ON 

See Succession Act s 282 

[LLR 10 Calc, 829 
. - — Certificate of — 

v ee Interest Act 1830 

(I L. It, 25 Cale^ 64 

Office of — 

See ADitnasTBAioB Cesxral s Act s 31 
[L L. R^ 21 Calc, 732 
L L. IL, 22 Calc. 788 
L.R 22 L A^ 107 
See t 'TATVTE fl Construction or 

[LLR.21 Calc. 733 
L L. R, 23 Cale^ 788 
L. IL, 22 L A 107 
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ADMINISTRATOR GENERAL — continued 

Petition by— 

See Pb A rne* Civil - Cl ses— Probate 
A tn> Letters op Admtni tbation 

ri.li.2t 20 Calc 879 
L L. It 29 Calc , 404 


- Hi ght a of— 


See Appeal to Privy Council— Lyyxct 
o? Privy Council Lecbfe or Orleb 
IX D R. 22 Calc 1011 
li It 22 X A 203 

L — Authority to pay debt barred 

by limitation —Ihe Administrator Tcfieral oi 
hlailras is authorized to pay a barred debt Ap 
ionistRATor General r HawaiNs 

[L L R 1 Mad., 207 

2. Liability of Administrator 

Gen»ral in respect of breaches of trust by 
Intestate Executor —Held per Norman J 
(Piieas J 'Imi-tUia.?} that tho Administrator Gene 
rat who had taken out administration to the estate of 
an executor by whom a breach of tru t had been c<ra 
autted by lus pWguig for his own benebt cirtain 
a vd% at hi» testatrix and had redeemed the «aul 
«s eti with office money and applied the money re 
cohered as part of the defaulting executor’s estate 
was not personally liable to make feood the amount 
to the testatrix a estate Gseenway » llooo 

[Cor 07 
2 Hyde 3 
Sourke, AO C 111 
3 Right of retainer in satis- 

faction of bis own debt — The Admm_trator 
General appointed under Aet \ III of l»oo has the 
•sme n 0 ht of retainer in satisfaction of Ins own debt 
as that which an ordinary executor or administrator 
hn Ritchie v Stores 2 Mad 255 

4. — Right of, to retain assets — 

Tight of Administrator General to retain assets m 
his hands m respect of contingent debts Shepherd 
c Hooa Cor 67 

6 Grant of letters ofadminis 

trntion. to— A t S\1P of JSS7 * 17— When 
ordinary let fra of administration to the estate of a 
det cased Hindu are granted to the Administrator 
Ccneral under Act \X1\ of 1807 (but not under 
• V? of umt Vet) hvv title does not rclato bar\ to 
the death of the deceased nor to the date of tlio 
3 mV o’ ■ order directing such letters to be issued bnt 
accrues only as from tins date of the grant of such 
letter* Q«*r« — Wh tlser if letters are issued to 

the Administrator General und r * 17 of that Aft 
the case w uld be ctbirwise or liis pon cr* greater 
LAlirnXND PiUDATAL C C DHTIBAI GlIELH 
Pzua r GrxtiaAi a Bom. O G I4G 

’ Administrator General a Act 
(II Of JB74) *s 17 and 10 -Order t 0 collect a„et, 
er *f "S™*** deeeated , nlaie p a , te d prior to 
t*e\ orJ'^-AtU'Amtnt of Part ofo c <a! d* t./afe 
esJreJwsNy li a t 0T e order-C/am of Adn t ”t 
Ie o /0r-0»wr<jI pnoe to that of aUac\,„j rf j (o - __ 

On th* IJth April 1303 the phiiritifl obtsmed an 
«' jorft decree against the defendant si heir * a «l 


ADMINISTRATOR GENERAL -concluded 
legal representative of his deceased father Prc 
■non sly to the date of the decree (n on 4th. Raxih. 
1898) an order had been nude by the High Court 
under ss 17 and IS of the kdmiuistrator General a 
Act (II of 18" , 1) authorizing the idmnmtrafcor 
General to collect the assets of the deceased and order 
mg him if necess iry to take out letters of admims 
tuition to his estate On the 29th April 1898 the 
plaintiff under s 2G3 of the Civil Iroceduic Code 
(Act XII of 18S2) attached certain money in the 
bauds of a third party due to the deceased s estate 
On the 2nd July 1893 letters of administration were 
granted to the Administrator General Held tint as 
against tho Administrator General the attachment 
was void ab tniho At the date of the decree obtained 
by tl-e plaintiff the idnum.itrjtor General was 
entitled by virtue of, the Hi 0 h Court e ord r to take 
possession of the estate of th dcceued is soon as 
that order was math Ins right to possession became 
paramount and deluded that of the defendant (the 
sou of the deceased) who was then no longer entitled 
to recover payment of diits due to bis father 
A decree therefore subsequently obtaucJ against 
the defendant could not as against tho Administrator 
General confer any rights on the decree holder who 
could not stand in a bettci p sition thin tho defendant 
hi* judgment debtor Under 6 2(8 and 2 0 of tho 
Cm! lnccdur Code the (dmiuutrator General 
. had the ri e ht to liaic the attachment lcmoved 
because lie was exclusively entitled at first by reasiu 
of the ordu uudu s 18 of Act II of 18/4 and 
subsequently by his letters of administration to 
recover the debt and was not subject to any decree 
which affected Ins title Lallchand Ha m (a /al v 
Oumtilai 8 Mom 140 distuEj-nislicd JJHAWi 
BniMn r Vdmiristbatou (iE'-ErAl or Bombay 

[LIE 23 Bom., 423 

ADMINISTRATOR GENERAL S ACT 

VIII OF 1855 

See I/ETTRB8 OP ADMINISTRATION 

[I Bom 103 
I Ind. Jur O S 130 
Boutko Tost G 

L Recall of letters of ndminis 

tratlon granted to Administrator General — 
CommiJion — When letters of administration which 
hal been, granted to the Administrator-General of 
Madras were recalled and ho had inertly taken manual 
1 ossegsion if ea«h Government premiss »y n< tes and 
tlio title d'eda of leaseholds belonging ti the deceased 
the High Court under t 2- of let \ HI of 18o^> 
allowed him commission at tbo rate of 2} per cent 
oil the cash and the value of the notes bnt r fnsfld to 
allow it ou tho leaseholds In tub goods op 
Simpson 1 Mad. 171 

2 Danger of misappropriation 

—Dell* of decease l pereon — The bare pissibdny 
that tho ict of Limitation may ultimately become 
a bar to the HCjvcry of assets is not such danger of 
toisappropnati m os warrants Go granting to the 
Administrator General of »a order under s 12 of Art 
\ HI of iSgo H e , n rit ~~ A debtor to the estate of & 
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ADMINISTRATOR GENERAL S ACT 
VIII OF 1855 — conclude} 
leccased J mm cannot nppl) f r an order tuidir that 
iectnn Iv the goods op Gibdir 1)as A allaba 
Das 1 Mad. 234 

ACT XXIV OF 1807 B 15- 

Ste IixEormiAcr UE L.K. Ap 0 

8 17— 

See ADiUMaiBilOE General. 

[8 Bom- O C 140 

s 33— Right to payment out of 

assets— Distribution of ossets — Plaintiff oa tbc 
loth June 1SC3 immediately after the death of his 
debtor brought a suit again*t the debtor’s widow (l6t 
defendant) for recovery of the debt and before jndg 
meat obtained attachment and sale of property of the 
deceased the sale-proceeds being kept in deposit iu the 
Court these proce -dings took place in Jane and 
July and on the loth Au_ust adimui strati; n was 
granted to the Adnnuistratjr General the widow not 
having takeu out administration On the 2$tb Sen 
tember the Adnnui tTatoi General was on plaintiff s 
applicati n made defendant in place of the widow 
and the suit proceeded against him to decree Before 
plaintiff applied to execute this decree the amount of 
the sale proceeds was by the direction of the Civil 
Judge handed over to the Administrator General 
accordingly on this ground plaintiffs application 
to the Di trict Munsif for execution was rejected 
He appealed unsuccessfully to the Civil Court 1 
Held on special appeal that * 33 of Act \\I ' of 
1867 took away plaintiff s ri„ht ti psymeut otherwise 
than rateably with the other creditors Hanivahalu 
Sasxappa t Cook 6 Mad 340 

8 00 - 

Are Tes Judicata— Adjudications 

[ILE.3 Calc , 340 

See llEUEW— ORDERS SUBJECT TO TE 

view I L R. 3 Calc 340 

ACT II OF 1874- 

Are I ETTEE5 07 ADVim TRATIoa 

[I L R. 4 Calc 770 
Are STVtlTES (,0'STbuctiov of 

[LLR 21 Calc 732 
ILR 22 Calc 788 
L.R. 22 LA 107 

— ss 12 16 and 17 — 

See Iractick— Civil Gcses— 1 bobate 
Avd Letters op Aduimstbatiov 

[L Ll R 20 Calc 879 
LL.R 20 Calc. 444 

S 18- 

Are Parties— ‘' unsriTUTiON or Parties— 
Appellants 21 Bom- 102 

a 27— 

See Letters 1 atent High Courts ce-15 
[ILR 1 Mad. 148 

Commission payable to — Col 

lechon of debts — Where there has been only collec 
tion but no distribution of the assets by the Adnn 


ADMINISTRATOR GENERALS ACT 
II OF 1874 — continued 
mstrator General au order itudii e -7 Act II of 
1874 allowing commissi jn at a certain rate ought 
in accordance with the rule laid down in 6 64 of tho 
Act to anaid only half of the full commission of 5 
per cent In 1 ue goods of Chenualrota Naiker 

bOSJlSUVDABAJI Cheui t ADMINISTRATOR Gen 

ebal ILR,1 Mad. 148 

s 31— 

See Appeal to Privy Council —Effect 
or lanr Council Decree or Obdeb 
[L LR 22 Calc 1011 
L. R 22 I A 203 
L - 1 — Ti ansfer to Adtni 

mstratof'Geveral by Hindu executor — Hindu Wills 
1 t {A XI of lb 0) s 5 — Succession Act (X of 
ISboJ ss 17J lb"' and 1J1— Probate and Adminis 
trai on A l (V of 1SS1J — > L H a Hindu died 
on the 2-nd I ebruaiy 1891 leaving pioperty in Cal 
cuttaaud having a will dated th August 1889 The 
executors app mted by the w ill t jok out probate on the 
17th Much 1891 and 011 tho 14th August 1893 
executed a deed by which thei purpjrted under s 
31 of the*Vdonm tratoi Generals Act (II of 1874) 
to transfer nil estates (fficts and interests vested in 
them tv tho Adimm tiatn Gcucral of Bengal — 
Held by lRiNsEr and Tbevely \n JJ allirraing 
the deiisiouof Sall J (Petherasi C 7 dissenting; 
tint the transfer was n tiv valulone Ihe executor of 
a Iliudu tisiatoi lias no power to transfer the 
pi iperty of tho tcst.it a to the Administrator General 
uuda the terms of s 31 of Ait II of 1874 lhat 
snt 1 >11 applies ouly to the exeeutoi s and administrators 
of persons of the class niciiti ned in s 1G of tho Act 
th.it is to say poisons 11 it being Hindus Mahomed 
ans 01 Buddhists Per 1 etherau CtJ contra — 
The transfer was a valid one Even if s 5ofthoUmdi 
\\ ills Act (AAI of 1 b 70) were suiheient to prevent 
such transfer to tl c Administrator-General under s 
30 of the Admmistratoi General s Act of 1867 which 
is by uo means certain a Hindu executor has power 
if iut since the pas mg of the Hindu Wills Act at 
any rate biiicc the coming into force of the Irobato 
and Administration Act (\ of 1SS1) to trausftr his 
interest and c tatc uudi r a will to the Administrator 
Gnural as e instituted under Act II of 18<4. Tho 
corn sc of legislation with ref 11 once to tho creation 
of the oftcc of the Admmrtrator General aud to Ins 
dutus and powers reviewed and considered m constru 
iu c Act II of 1874 Adshnisteator General of 
Bengal r 1 be-vLall Muxjjca 

* [ILR 21 Calc. 732 
Held ( u appeal) by the Privy Council that tho 
n lit of executors to devolve the property of their 
testator with all powers and duties relating to its ad 
mini trati u upon the Administrator-General con 
ferrvd by » 31 of Act II of 1S<4 is n t confined to 
anv particular class of executors or of estates The 
ri D ht is given to any executor in whom estate of the 
deceased has been v ested by virtue of the pr bate 
upon the one condition that the Admimstratjr-Ueneral 
shall consent It is not required that in • consohdat 
mg statute each enactment when traced to its s orce 
must be con trued according to the state of tLagi 
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ADMINISTRATOR GENERAL S ACT 
II OF 1874 — continued 
which Misted at a pn r time when it first became lam 
the object being that the statutory law bearing on 
the subject should be collected aDd made applicable 
to the existing circumstances n<r can a positive 
enactment be annulled by wdicati ns of intention at 
a prior time gathered from previous legislation on the 
matter Executors having obtained probate of the 
will and possession of the estate of a Hindu testator 
executed a deed purporting to bo in terms of s 31 
Act II of 1874 transferring the pr perty vested in 
them by the probate to tbe Administrator General — 
Held reversing the judgment of a majority of the 
Appellate Court and a Sinning that of the Chief 
J ustice that this transfer was > alid under that section 
AuxusistBAfOB General op Bengal i Pbeueal 
II chick L L. It, 22 Calc 788 

[L.R, 221. A., 107 
% — - — B 31 — Transfer ly executors to 

A hninistratof General — Where the executors of a 
will transfer their interest in the estate of the deceased 
under s 31 of the Admiuistrator General a Act to the 
Y drama tratcr General —Meld such a transfer 
w< uld only transfer such powers of disp sition over 
the estate as the executors themselv cs possessed In 
TIIE OOOD3 o? Ivundo Lail hlUIUCK 

[IL.E 23 Cale 008 

8 35— 


ADMINISTRATOR GENERAL’S ACT 
H OF 1874 — com. luded 

whom the conditnn of exemption was inapplicable an 
abs lute obligation to pay the costs of the amt but 
to leave adi cretnu to the Court to relieve lum of tbe 
obligati ni if the circumstances of tbe case required it 
James r 1 ovng L It 27 Ch I) 662 referred to 
Oueita Nath JIittbb r Administrator Qene 
bal op Bengal L L R. 25 Cale 64 

Ameita Nath Hitter t AdxiwiStbatoe General 
op Bengal 1 C W N" , 600 

S 64 — Commission — Collection 

of Assets Meaning of — Under s 64 of Act II 
of 1874 the Administrator General is entitled to 
charge commission on the collection and distribution 
of all assets Collection of assets implies the 
d ing of some act in connection with such assets 
Where part of the estate consisted of a zamindan of 
which the testator had granted a patm lease subject 
to payment of a fixed rental and part of tbe zaunn 
dari had been acquired for public purposes tbe com 
probation money being by arrangements divisible be 
tween the estate and the patmdar in certain propor 
ton — Meld that the Administrator General wasen 
titled to charge commissi ra 0 n the rents actually col 
lected by him and on the amount apportioned to the 
estate but not on the corpus of the zamindan estate 
In tie goods of Simpson 1 Mad 171 followed 
In the Goods op Coubjon L L, R 25 Calc 65 


See Costs - Costs out op Estate 

[LIE, 10 Bom. 248 350 
Yet Costs— S un ob Appeal only part 
XT decreed X, L R. 12 Calc 357 
See Succession Act b 282 

[L L B. 10 Calc 029 

— — b 35 — Right of creditors to ( m 

me hate payment in full if assets sufficient — Sale 
“Mi payment ’ litanin? of — Costs — "Meaning of 
shall le lialle to pay" — Succession Act (X of 
1*65 J s 282— Prolate and Administration Act 
n of 1981J s 101 — In a suit by a creditor if 
hiv demand be uncontented or provid and the 
exientrr admits assets the jlaintiff is tntdled at 
the heannfc. to an order for immediate pay rneut with 
irat \a\mg tbe accounts The admusi n f assets for 
the payment of a debt is also an admusi n of assets 
for the purposes of the suit anil extends to costs if the 
Court thinVs fit to giie them. There is n thin" in 
• 35 tf the A dm mut niter General s Yet <11 o r 1874; 
which qualifies or restricts or ether wise interferes 
with the n lit of a creditor to demand immediate 
payment i bis claim in full whin the realizable 
as eti in the hands of the Administrator General are 
suffcient f r the immediate payment of- all claims 
in lull The rat all payment referred to in the 
aWc .Mm as w,l] a. «, 2S 2 of tbe Success. uAct 

f , . J, 0 " 1 f tllc ^tc and Adrauus 

IrV* “ * ct ^ " r * u ? H Payment ent of 

tie awets it Is nrwlrre pwwled that it shall be 
raa<I# e ut of the nrtt merme f the e,Ute e r avv < the* 
specific part of the writ The Uognsge ( be 
liable to pay the errti ) used In el i f , 3 .f 
the Admrautrat r General * Yet (II f 1*7*1 
tail it was intended Bet to impose upon a creditor to 
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See Executor I L B 22 Calc 14 


•See Pes Judicata— Ydjudications 

[I L R 3 Calc 340 
See Review— Orders subject to Re 
view I L R 3 Calc 340 

ADMIRALTY ACTS 

•See Cases undeb Jurisdiction — Ydmi 
baity 

ADMIRALTY COURT. PRACTICE 
OF— 

See Practice— Crv il Cases— AdmibAL- 
ty Count ILR 22 Calc 611 
See Ship Abkest oy 15 B L. R , Ap , 3 

ADMIRALTY OR VICE ADMIRALTY 
JURISDICTION 

See Costs— Special Cases— Admiralty 

OR Y ICE YDBIRALTY 

[I L R. 17 Calc 84 
See Letters Patent Ilion Court 


cl 15 1 L.H. 17 Calc , 60 

ADMISSION OU 

1 Admissions ^Statements and Plead 

tsos *77 

2 Admij ions by on aoaisst Third 

Persons j85 

3 Misceiianeous Cases 1S8 
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ADMIS SION — eont wued 

See Cases c*deb EaTorrEL. 

See Cases under I leideb— Vutuobiti 
TO Br*5D CLIENT 

See V iBIUCE BETWEEN 1 LEADING AND 
Prooe — \DSiia ion or past or Claim 

1 ADMISSION *> IN bTVTEMENTa VND 
PLEADINGS 

L — - Statement of Party— An 

denee — V statement made bv a party is not pso 
facto eouclu ivc against turn though it may be used 
against him and may be evidence more or les 
weighty possibly even conclusive according to the 
circumstances of each case and the result come to by 
judicial investigation Ayeth** r P amsebuk 1 ui> 
DAB 12 W R 156 

24 • - . Art fence Act (1 

oflS72J t 115 — Estoppel — Adm ssion on point 
of late — Att admissi n on a point of Hw is not 
an admission of a thing sj as to make the 
admission matter <f estoppel within the meaning 
of s 115 of the Evidence Act Jottndro Mohan 
Tagore v Gauendro Mohan Tagore 0 B L P 
377 1 L B I A Sap J ol 47 and Oopee Toll v 
Chundraolee Buhoojee HULK 3Jl referred 
to Jag want Sinqh e Silan Sn.au 

[I L. R 21 AU 285 

3 Proof of contents 

of document —The statement of a rarty to a suit 
is admissible evidence against him to prove the con 
tents of a written instrument Muttukaruppa 
Kauhdan e I AHA Pixxai 0 Mad. 158 

4. Proof of contents 

of document — The case of Muttuharuppa Kaundan 
v Earns Ptllai 3 Mad 153 applies to the defend 
ant s admission of a transaction embodied in a written 
document not receivable m evidence and is no outho 
nty whatever for construing a document present to 
the Court upon a defendant s admission Maualat 
cnin AMMALr 1 Alani Cuetti 0 Mad. 245 

5 Statement in former ouit— 

Evidence Act 1872 s 18 — A statement made by 
the defendant in another suit may he used as an 
admission within the meaning of g 18 of the E\i 
denes Act Hmi3n Cucndeb Mr llick « Iro 
bittvo Coomab Baneejee 22W H. 803 

Lalia J codeo Sahoy r DiGaubttk 1 or 

[22 W R 304 note 

Kasuee Lisuoue I or Chowduby r Bama Soon 
dubee Debu CnowBURAlv 23WR 27 

6 Statements filed 

id Court — ’In a suit by a daughter for property 
left by her father in which the defendants relied 
upon certain admi sions said to have becu made bv 
plaintiff rclinqmshuig the share m the inheritance 
left by her father and in which they also stt up 
a will of the father conveying the \ r perty to others 
tho lower Court should have enquired into tho 
genuineness of the will and required the defendants 
to provo that tho admissions which plaintiff im 
pugned emanated frem her ot from & me oue duly | 
aut homed by her to make them The mere fact that 


ADMISSION — continued 

I ADMISSIONS IN STATEMENTS AND 
PLEADIN OS — eonltnwerf 
the admis uns were contained in statements filed in a 
Court of Justice in her name docs not necessarily 
prove that they were made by her Asmutoovissa 
Bebee r Atta IIatiz 8 W R 468 

7 — — In a former suit 

by A against hi agent for an account of the col 
lections of a certain shaic m land B intervened 
and was made a party Iu that suit the Court 
d clar d A to be the zammdnr and as such eutitlcdto 
the rents and to an acccuut Held that that finding 
was binding against Dm s subsequent suit against 
him by A for recovery of the same share Similarly 
au admission made by B in tho former suit is evi 
deuce against him quantum talent in tlic subsequent 
suit Sulo Sckn Singh r Tau Kin. LA WAN SlNOH 

[14 W R.165 

8 Admissions made in former 

arbitration proceedings —Admissions etc 
made by the p irties in a former arbitration proceed 
mg may bt u cd against them in evidence in a aubsc 
queut suit IIutovATn Sikcab r 1 iieonath Sir 
car 7 W R 240 

9 — — Admissions in former suit 
— Also admis ions made in a former slut Obuoy Go- 
bind CnoWDnnv t Beejov Godintj CnowBHrv 

[0 W R. 162 

10 — tcieptance an 

eir fence of map as correct in former suit — 
IV here the defendants in a boundary suit accepted in 
a former suit a particular map as correct their accept 
aneo is legal though not conclusive evidence against 
them in the boundary suit and is tantamount to an 
admission and stands upon a very different footing 
from i be decree in tlic first suit QouDOY STtTABT 
am> Co c Beejoy Gobind Ghowdhry 

[8 W R 291 

IL Depot it son — A 

copy of a defendant s deposition in a former suit 
having been put m by plaiutiff at a late stage of the 
ease when defendant had no means of explaining 
away any supposed admission therein — Held that 
the firet Court was wrong iu accepting the same as 
an admission binding ou defendant and that the 
Lower Vppellatc Court was right in sending for the 
defendant and examining him on the subject Ko- 
MTBOODDEEN r AIoYYE II CM) IE 10 W R 220 

12 Suit of different 

nature — Admissions made by a defendant in other 
suits brought against him by third parties cannot bo 
treated as estoppels in & suit to recover possession of 
a different propirtv under different circumstances. 
Wise r 1 chaa Khatooy 19 W R 299 

13 — Plaintiff sued in 

the 1 cvenuc Court for the recovery of rents frandn 
leutly misappropriated by defendant and open de- 
fendant s aile"nti to that j laintiff was etmamdar or 
gomashta and not ljaradar the Deputy Collector djs- 
mi sed plaintiff s suit for w ant r £ jurisdiction Plaint 
iff then sued m the Civil Cmrt the defendant again 
raising the flea of lion jurisdiction. Held that any 
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ADMISSION— coafitli ed 

1 ADMISSIONS II. STATEMENTS AND 
FLEADIN GS— continued 

admission or Allegation of the defendant m the former 
nut put m evidence by the plaintiff was amply *off> 
cient to support the plaintiff s allegation m this suit 
that lit; \s»A Wa ttaarodas Hiitjawiv CsC’vDEB 
Dm r sIecdoo Lajx Checkemcity 

£17 W JL 372 

14, . Suit for resump 

(ten of lands—Preeions suit to assess the lands — 
Ettden e —An admis ion bj a jagirdar m a suit 
brought bv (■ oe eminent to assess the lands that the 
lands were ittnpmed in a zamindjn is evidence of 
that fact in a suit bj the zamindar to resume those 
bud*. Forbes t Mia Mahomed Taei 

[5B LB. 529 

14WR PC 23 
13 Moore 6 1. A 438 

15 Agreement to pay 

interest —In a former suit plaintiff mortgagor undc-T 
a usufructuary mortgage claimed recovery of tho 
mortgaged property on the alli c ation that there had 
bteu a satisfacti n of the principal sum by reason of 
the jrofft* <f the estate e-uecdm,, 12 percent in 
tcrest tint ha mg failed to prove tint allegation hit 
suit vras dismissed lie now sued for the recovery 
c E the pr iuty uiulu au chranumdi which did not 
stipulate f r I avment of into e t Held that the ra c 
put forward tv plaintiff in the fnrmci Buit did n t 
amount to an admission that there was an am cement 
to my 12 per cent and that he was entitled to reatc 
ration of the property on payment of the pnncipil 
abac lBosr’vNoCooMAR MookEbtee , Btopxo 
h ABACI Sivoii 18 W R., 62 

IQ — Landlord and tenant— Ad 

mission by a co-tenant — tn admission by a co 
tenant us to who is the landlord of iv holding is net 
binding on the other co tenants Kau KiShobe 
C nowDDBt r OonsrojiAy Roy CMOwdury 

lliC-WR 16© 

17 Admission by one of several 

joint tenants— to t fur rent -A suit for rent 
1 aving wen br ii^ht against two prions as joint ten 
ants »n\ad< tee pa**eiHhetc<ui in lavoUToitbc plain 
tiff but for al «« amount tbau that t burned by him, an 
appeal *a* preferred bj the defendant* but f’lbse 
qusntlv {Ktlrfm* the hearing of the appeal one f 
them tihd ft petition admittin» the correctness of the 
am wit r burned 1 y the plaintiff and stating I U will 
in-wtm to my half of suth amount Held that the 

* I'm * n ' f the one defendant d d n t bind the 
otbrri an 1 tl at net withstanding aoch admix ion the 

• lit tailn r Ixeu l rung! t against th defendants as 

j jnt tenants a w pirate decree for fall the amount 
tf, 71 1 n 1 hc “» te again- 1 the defendant 

who nude the almissi 0 tiirvDEBEStiwrR NAnaix 
PrasuAD r Cnrvt Attta 0 C L B., 350 

„„ 18 . — 7T Admission made by one 

CO-wbarer — rtrfntiiiliitfy of an » sit the other* 

»4 n :ifUwr n ; 

uaSndtf and hi. $j,«d*ri for rent a person who 
was text ri »«ml j tidisrs 1 0 the nuh.f n , ft n a 
as a witness for tbt nmln-'ar and admitted the fact 


ADMISSION — continued 

1 ADMISSIONS IA SI 4TEMFNT& AND 
1 DLVDINGS— continued 

that an arrangement existed whereby he and Jus co* 
jotedars h«I agreed to pay rent tn tho zamindar 
direct that suit was decided in favour of the *amin 
dar The ljara lars then brotig t a suit agams the 
ytedars amongst « li m vi as the witness above men 
tioned to recover the sum which tho jotedars ought 
to liat c paid to the zamindar direct and which the 
ljaradaia had been decreed to pay The jotedars 
disclaimed all liability to pay rent to tho iiaradara 
in this suit the evidence given by the jotedar in the 
zammdar b suit was rcceiv cd as evidence on behalf ®f 
the plaintiffs against all the defendants Held that 
the evidence was admissible tvOTVSfflilAH bUDDARi 
Dasi c Mukta Suvdari Da si 

CL L E., 11 Calc 588 

19 Indivisibility of as evidence 

— mole admission —Where a person uses the 
adimssnn of another as evidence the whole admission 
must be put in He cannot put in half and exclude 
the other half Those \\ ho have to decide upon the 
evidence are not bound to believe the whole of the 
statement MiMOVEt Se?gh Deo v Rajia>oo 
oil hi Bor 7 W E. 29 

Goloke LiurvpER Cmowduby r Magistrate 
op Cixittaoo'O 25 W K,, Cr 16 

20 Plaintiff" retying 

on admission of defendant — V plaintiff abandoning 
bn own case and falling back on the admissions of 
the defendant is bound to take these admissions as 
they staud and in their entirety Tabi>ee FebSHAD 
*>jjw t Dwabkasauth Fhkheet 16 W E., 461 


21 — Yffec* of as to 

co defendants — A defendant s admission if taken at 
all must be taken as a whole but it cannot bind co 
defendants NiaviutooeLAii KhadiM r HiifSinx 
AW Khadim 22 NV R, 619 

22 • 


• pleadings —The 

rule that when an admission is relied upon by ft 
forty to a suit as against his opponent it must be 
taken in its entirety docs not apply to pleadings 
BEOJO 1 AT hlaHoREE c BtSnO\iXS DCTT 

[W PL, 1884 305 

23 Pleadings — A 

statement under Act t III of 18o0 is uot m the nature- 
of confcsson and avoidance a* in English pleading 
where the confession is considered as an admission of 
the rarty and the avoidance lias to he proved. The 
statement of one party if used as evidence against 
him by the other nmst be taken altogether and not 
in l>art Pbobhoo Doss v SnrovAin Rot 

CVV E , 1864 Act 3C 27 

Sooiiiv Aw r Cbavd DrasE OW r, 130 

24 Qualified statement— JTnt 

ten staten ( — I er Macpuebsov J — The opinion 
of the Full Bench «„ t ultn Beharee Sen v Watson 
9 TV II SO was that if a party make a qualified 
.tatemeut that stvtcinent cannot be n»cd against him 
apart fro n t! eqnal first i mint that if a man makes 
a series of independent nnqialificd statements, those 
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ADMISSION — continue t 

1 IN STYThMLMN YND 

1LEVDIM S — continue i 

statement* cann t be u it a~ain t liim Tint ne goes 
no fnrtLcr than to lav 'own tint an unfair use unt 
lo be made ef a man a written titement by tr\ing to 
convert into an admis i n by lum that which lie never 
intended to be an a ilcn i n BaiIlANTASATH 
hoOUAB r CllANUEAMOllAY CnOVVDlIEA 

[IB LB. A. C 133 10WE. 100 

See Pulls Beuarei sen r \\ at on 

[B LR Sup Vol 001 
OWR. 100 

NOOITAJ. All C CltAND BIBLE 0 W R 130 

JcDOOMTH Tot r Bcboda Kant To* 

[22 W R. 220 

25 Admission in pleading— 

2>e«r pt ion ofpla nt fl — Iu an action of contract 
br u w ht by the a l'nict of a t aukrupt a am t a 
debtor the dcf'ndant pi wded tint be liad n t con 
traded in the niouncr the plaintiff as»i nice ns 
oforeaaid stated Held that the form of plea was 
not an admi u n of the plaintiff s title as assignee 
but was only used in reference to the description tbe 
jlaintiff had given of himself in the declaration 
CLAUS r 1 OFTLALL MuiXICk AND ClVRL I 
UOOBGAMONEI Do Lb 2 Moore s I A 263 

20 Ontsofproof- 

lu a suit for coufinnalicnof i t> canon of and cleela 
ration of title to land alleged to have been pur 
chased at a private sale from the wife (6 6) of 
a judgment debt r who liad come into pos c si n 
of tbe land by gift from her husband defendants 
claimed to bo bond Jtde purelimra fin M to 
whom they alleged the pioperty really belonged aud 
who had been all along m possession The substance 
of the defence was that ei cn granting that any 
such papers (as a bibbah aud a deed of sale) were 
written between the parties this can avail the plain 
tiff nothing as the deeds were fraudulent Held 
that there was no such admission on tho pirt of tbe 
defendants as shifted tlio burdui of proof upon them 
selves Hueisu CnutumR Tacl t I adhavatii 
S zrc 11 W R 323 

27 Agreement admitted in 

pleading — IV here in a suit for specific performance 
of an agreement the defendant admitted in bis 
written statement the terms of the agreement and its 
execution — Held that the plaintiff w as not callul 
open to prove the execution of the agreement cr to 
put it in evidence Bpejokji CrnsKTJi Iantdaki 
t MracnEWi Klvebji L L R. 6 Bom 143 

28 Admission of title in plead 

ing— S ki< Jor possession of land — Plea of tim ta 
Uon —The circu stance that the defend mt has in 
his written uuswerset up a d fmee rncrclv of the 
statute of limitations in a suit f rthopo* ctiono Lind 
docs n t constitute au admicsi u of the title of t! e 
plaintiff so ns to dispense w ith the obligation on the 
plaintiff to prove his title Sooyitfy Saha r 
Kamjot c aha Marsh- 549 


ADMISSION — continued 

1 VDMlsSIONS IN feTVmiFNTS YND 
1LE YDINOb— continued 

29 Admission in written state 

ment of defendant — VV hen a defendant admits 
any < nc fact cont uned in the written statement of 
thepUmtiff and theieby excludes independent evi 
denee thcic if he is n< t entitled to say that tho plain 
tiff has relied on his st itnnent as cv idenee and that 
ht (defendant) is in consequence m a position to 
claim that the while of it may be read as evidence in 
his own favour Suueycraz Moxxak t Dnovoo 

[10 W It., 257 

30 Admission in written state 

ment — I aluhty of deed Proof of— Onus pro 
b nidi — The plaintiff purchased a house from the de- 
fiudaut under a deed of sale Acted 23rd June 1886 
Iu a suit to mixer possession of the house thede- 
findiut i leaded that the sale deed was invalid for want 

f c msiduati n — Held that the meio admission in 
the defendant s written statement of the execution 
of the sale deed did not dispense vith the neces 
sity of establishing affirmatively the validity of 
the dcel which was expiessly impugned by the 
defendant J ayanual J itstal i Muktabai 

[ILR 14 Bom 610 

31 Admission in verified peti 

tion — Yu admission mule in a venhed petition by 
an intervener m an Yet \ suit and repeated in a 
verified plaint filed by lnm m a rcgulir suit wax held 
to be binding in a subsequent suit on the party who 
made it Oman Cu under Labored i Shama 
Chfey Isandtal 15 ¥ E 437 

32 Admission by not travers 

mg allegations —A defendant must be taken to 
admit all material allegations in tho plaiut which he 
dies mt traverse Yekyath BabAJI r GclAB 
ciiand Kahamji 1 Bom 85 

Auheiidee Beofm t Pabee Peesafd 

[18 W R, 287 

33 Hot traversing allegations 

—The mere fact that an allegation » not traversed 
dies not rt lcvca plaintiff frail the burdeu of provmg 
his case Mulji Bechae t Anctbam Becilae 

[7 Bom. A. C 130 

HAiiEEDooiXAn v Gen da Lall 17 "W IL, 171 

34 In a amt f r 

enhancement of rent a defendant is not bound to 
traverse a statement made by the plaintiff in tho 
nrtiee of enhancement as to the desenpti n of the 
liud iu quo turn The d ctnne ef admission by non 
traverse was net a] I licable to v ntten statements filed 
under Act \ of lb o SnADitoo «rron r Pama 
noooeaha La ix 0¥E. 83 

35 ■ Written statement— HnUre 

il itetneut — Where defendant a written statement is 
referred t > as evil aice in plaiutiff g favour the whole 
of it becomes ev ulcnce in the amt and the Court can, 
in its disercti n attach thereto or to any jiortion 
thereof ai much value as seems to it tit 1 ADDA 
Chthn CnownnET r Chtydee Moyee SniroiR 

[0 W IL, 290 
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AD1HS S ION— eonf i nued 

1 ADMIJiSIOAS I& ST ITESILNTb AAD 
PLEADIA GS — continued 
30 Disclaimer of title — Plead 


mgs — Admission bj one of several defendants 
relinquishment — Disclaimer of title — 1 holding 
estates in Bengal jantJy with his brothers as an 
undivided Hindu family died leaving a wid it &• and 
three unmarried daughters B if and A On 
her husband s death S e ntmued to reside with his 
brothers aud was supp rted out >f the income of the 
j int estate All the daughters married in the life 
time of 6 and £ became a i id >w without having 
had a child After the icath cf S aud in tho life 
time of if A als) became a childless widow 
1/ died after her nutter tearing a 60H Jl K 


T A ou attaining mai nty sued to recover with 
share of the ancestral estates 


ADMISSION— eon U n ued 

1 ADMISSION If. STATEJIEMS AhD 
PL E ADI A GS — continued 
Amirtolall Bose v Rojoneek ant Hitter 15 B X B 
10 referred to Lachiun bnron t T-Ansckh 

[ILB.,6 All. 396 

Un traversed allegations— 


Sait to set aside sale — In a snit to set aside a sale it 
execution of decree on the ground of fraud —Meld, 
upplyingthp principle that pleadiugs should not be con 
6trued too strictly that the defendant could not he 
held bj reason of their not having denied it to hare 
admitted the truth of the plaintiff s allegation as to 
the date upon which knowledge of the fraud was 
acquired Natka Snort v Jodha Srvan 
1 cr L B., e All, 403 


mesne pr fits a 4 anna 
to which he claimed to be entitled on his mother’s 
death as heir of T and fr m which he alleged he 
had been dispossessed by tho representatives of fj 
brothers wh< m he mad defendants m the suit join 
log B and A with them ns cj defendants borne 
time ufter tho institutnn of the suit a pctitun was 
filul Jurp iting ti pi xeed from Band A by which 
they admitted tu.it the plaintiff was the heir of B 
and tliat they had ai defence to effer Melt that 
N lieiu„ tb heir of £ £ A had not during her 
hfetinu any n e htto any part of the estate and that 
1«» 1 i »i was nut altered by tho petition ) urp rt 
i°o ti i rocccd frim B and B such petition not 
amounting to a conveyance, or disclaimer <f title m 
hi* fav ur In the English Cunra n Law C< urts 
and ujorltort in the C urts of Law in India where 
the pleadings ore less technical an admissi m of a 
fact on the pleadings by uaphcati n is not an admission 
for any cthtr purp sc than that of the particular issue 
and i not tantam mot t > proof of the fact Vn ad 
musi n or even a coniessi n of judgment by one of 
seitral defendants in a suit is no evidence acra -st 
an thcr defendant AjUBtolall Base t FoioxtE 
xast MrriKB 15BLE 10 

[23 W ft. 214 L.B.,21 A 113 


- Admission by co defendant 


07 - 


— Ink 


2 hnytnituient ___ . _ 

Ilamtiff suing tw defendants Of a ml L { rttiep’ sew 
*i m < f etotain j r prrty by rl ht f inheritance admit 
tc<l in Li* plaint the n ht by inhintauce of the d feu 
uant Jf to a m uty t the property au 1 < Uly made 
h » a d Itndant becans he w uld ir t t in in bun- 
,n " the suit. The cb.m h uveirr was f r tho entire 
ir'Prrty The d.W<lmt 1/ fil d a written state 
™ fnX t rth that 1c had hn„ a-o w,lJm-ly 

tl'wi’ 1 * 1 r ! !tl 10 f» T in' of the phmtiff and 

iMilrsM; t -x 

, * u, ‘ »* * »*5 


Effect of— butt for possession of land — In a suit 
far p o'scshob of immoi able property brought by 
three Mahomedan brothers their three sisters were 
impleaded as defendants under s 12 of the Civil 
Procedure Code and two of the latter subsequently 
filed a written stati.nn.nt in which after statm s that 
they were on pood terms with their brothers the 
pi untiffs and that the suit had been instituted with 
their Knowled 0 e and permission they prayed that tho 
smt might be decreed subject to tho conditiou that 
tiny >onld on some future occasion settle with 
their own brothers as to their right and costs Tho 
third sister did not appear to defend the suit Held 
that the Lower C mrts were wrong in treating this 
admission at sufficient to entitle the plaintiffs to a 
dicrce for possession not only of their own share 
but also of tbe shares of their three si ters it being a 
fundamental proposition connected with the adminis- 
tration of justice that a plaintiff cannot sac for more 
tuan his own right and that no defendant can by an 
admission of consent of this kind convey the right 
or dile'-ate the aathonty to sue for more than his 
own share m | roperty Bachman Smjh v Tansukh 
C A 305 referred to AnzcltAU hmv_r An si in 
Au Edax ILK.,7 AIL 353 

40 Hequest to verify signature 

to petition — ’Evidence of statements made mpeti 


ft’hll t 


the pbintiff cvUutU 'all w< t 

Vm Tv 1 ™™ 5 * 1 '" f r that woull bo 
to dtcres bm the ihsre ca a title U never srt nr 


plead as A -I i,on — '' here a party asks others to verify h.s signs 

' 1 tureto a petition or to identify him as one ot the 

petitioners it amounts to an allegation on his party 
that he made the sta*emi ts which appear in the 
petition and is as effective evidence against the party 
making the request as if the petiti n were in fact 
filed. Mortux Mnoo r Ciujtoo JIowab 

i21 W ft. 34 

4L — Petition Statement in— Suit 

to si nsi le deeds —Defendant claimed to hold a 
nijkiirjri tenure under deeds executed by plaintiff 
zamindar flic plaintiff d nicd the authenticity of the 
d cd* and sued to set them aside The Lower Courts 
dismissed lus suit as barred by limitation on tho 
ground that plaintiff had in a petition before the 
Collector admitted that defendant was raokurafi 
dar of the tenure and that this being s limitation 
run n'lin t 1 m from tl o date of the deed* Held 
tl at tl e ca*c should ha'c been triil t>u the merits 
as the petition w as not a couclusu e admission of the 
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ADMISSION — continued 

1 ADMISSIONS IN ST VTEMENTs AND 
PLEADINGS — concluded 
genmnene a of the d cds anil it was not right to in 
fer fr m it that jlaintiil knew of tlicir ext ttnee at 
the time of their pnfc«sal *late 1 coni ad SH i 
Prx Bahadur sr>on 2B L.E. P C 111 
[12 W R G 
11 Moore s I A,2S9 


2 ADMISSIONS Bk OR AGVINsT TIIirD 
PFr^ONS 

42. Admission Effect of against 

person not party to suit — Hel l that the fact 
of defendants being all wed t appear as eo plaintiffs 
in a redemption suit to which plaintiff was no pirti 
cannot he rcc ned m evidence as on admission ad 
verse to j l&mtiff s intirest and the id mis inn made 
by the plairtiff s br ther and lutnberdar cannot 
merely on nee unt of lus being sueli V e held as bind 
ing against the plaintiff unless it be shewn that he 
was invc ted hi plaintiff with sufficient authority in 
that behalf Bccba r Ln.EE 2 Agra 20 

43 Persona without title — Suit 

for redemption —In a suit for redemption the ad 
mission of a person having no titl to the estate in 
question in the suit is not admissible against the mort 
gagor MOTHBA DiS3 t Mion Sr>Qir 

[2 N W 207 

44, Guardian Admission by— 

Previous transactions — Although & guardian of tiro 
minors may base power to manage or to make a 
partition of the estate he has no authority to bind 
the estate of either of Ins wards by admission of 
pres ious transactions SCRCj Moonin Kommb t 
Bhaowati Koxwae IOC L R 377 

45 Admission by executors — 

The admissions of the executors of a donor are treated 
as the adnii9siuns of the donor Dwabkanatii 
Bose r CnrxDEE Cnunv Moobebjee 

[1W R 339 

49 — The admission of 

ono executor to a will would not Lind another nor 
would the admissions of parties other than the cxeeu 
tor bind the estate CnuxDER Kakt Mittbb r 
Ramnabaix Det ‘Jiexak 8 W R 63 

47 Admission by agent — An 

agent s admission that he purchased as an agent is 
evidence against his heirs that the purchase was not 
made by lum on Ins own account Gobeebootxaii 
Sibkab e Boyd 2 "W R 190 

48 Admission by husband — 

Adm nits of joint character of pro] ert / — kn ad 
mission by the widow a husband that tlie lease was 
the j int property of himself and the plaintiff though 
not an estoppel w as held to be good evidence to be. 
rebutted by the w idnw Sbeenatu N ao Mozoomdab 
c lIovjioirxvEE Dossee 8W R. 35 

40 Admissions of vakil— Cn 

fntn-rt cate — Admissions made by a v ak 1 cam t b nd 
bis client in a criminal case Qfeex r Kazim 
Mohdle 1717R. Cr„ 49 


ADMISSION— con United 

2 ADJIISSIONb OR AGAINST THIRD 
PEP ''ON S — continued 

50 - — — Admission by pleader on 

behalf of client —Admission made m a statement 
in a east b\ a pleader on behalf of Ills client after 
full eon ideratiou and consultation is admissible as 
cvidcnco again t that client in another case in which 
licisararti Comabcttek i PABEsnvArrn Pax 
day 15 W R 135 

51. Admission of pleader re 

corded in judgment — The rule rf law is that a 
judgment d liberntely lecording the admission of n 
pleader must be taken as correct unless it is contra 
dieted by an affidavit or the Jud D es own admission 
that the record lie made was wrong Hen DrAL 
Sivgh i Heera Lall 10 W R 107" 

62 Admission by owner after 

sale of property — kn admission subsequently 
made by a debt >r whose property has been sold is not 
evidence against the rui chaser of tho property 
KnEiiDXxrBEE CnowDHHAix t GnooRcinrxi>rR 
Mojoomdab 6 W R 288 

, : — 7~ by judgment 

debtor— Purchaser-— V purcluscrm execution of a 
tie ci co of a Cn il oi Pci enue Court is net bound by any 
admissi m mule by ins execution debtor nor ordinarily 
by a deciec against such person Runqo Hoxbe 
Debia c Raj Coomab Bebee 6 ‘w R 107 

I mbit Kooeb t Laixa Debbe Persit ad SlNOn 
[18 W R.,200 

64 Admission by mortgagor— 

Su,t bt/ purchaser for cancellation of mokuran 
lease —Suit by a purchaser from a mort'WM asramst 
a durmoLuraridar for the cancellation of hia mokuran 

•vrad the defeutat . t.tlc ou tic »trcn-tu of 
alleged collusive mortgage it was omfn a ? 

to him to e ntest its bond fide nature ^ DoxSSt? 4 
Dey, Dwabkaxatii Srran 

55 Admission by lutnberdar 

Signature in paftcari s dtaru at j faar ~~ 

that (ho plJttf 

might maintain his suit and that hi* 
his share of profit and puttin'* hi* ' 
patwan s diary as lnmberdar were tL ° 

of defendant s title as purchaser \ . . a ° 
c Ncraoo Ram , S£t W Kisbobh 
223 

«« a ’ , /o , hefr8 -^/m u 

titled ti his property M (W-It net 

P . «£. the sXvL^^^^een longT„ 
ing to Hindu law herfktW. m "kom accord 

'".•".iv?" 1 w 'Sr 1 

mit that by her gift or reU Tuition fij w j , , h 

“ *° l ' Hat i„h t'„. T! " ™ 

title existed anterior to 
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ADS1IS SION —ecn/i nutd —• 

2. ADMISSIONS BY, OB AGAINST, THIRD 
PERSONS— continue* 
the commencement of the #nit Oops DU& 
t Mohesb NaBain Gkose 14 W K 4S* 

57 Admission by zamindar of 

mokuran right— Where tenants soul for a 
declaration that their biltong was mokwrm at a 
gwtn rent Mid the surbunkai of their zamuinar net 


nutted their n e ht on behalf of the /amimUr who 
himself filed a net it sin c rrobonitin,, las surhurakai fl 
•tatement it was held that tlu.se admissions would 
hind any subsequent zamindai not bm„ an aucti n 
purchaser at a sale t r arrears of Government res enne 
IYatsot t Co v Nomv Mon®' Babu 

[10W B. 72 
Admission by auction pur 


68 


ChSBer ~Adm>«io» o/ title indirectly —Where an 
auction purchaser in a prccicdit> 0 before the Collec 
tor foi the purpose of chargin 0 an (state withstands 
a claim to a mokuran tenure advanced by a tenant 
but docs not otherwise subsequently legally question 
the tenant a title the presumption irisis that that 
title Las een allowed by the auction purchaser 
CnooxEE Mauioov r Chatoo Mabtoon 

[25 W R, 231 
• Admission of lessor —Lessor 


ADMISSION — n uei 

2 ADMIfeblONS BY OP AG UN ST TII1RD 

PLPbONs — concluded 

many objections on other points raised no question a* 
to rates their conduct and pleadings were held to 
affjrd a fair presumption of the admission of the 
plaintiff s cl um as to the rates sued fer ThakooR 
Butt Sivgji i Gopal Srvoir KW B 4 

65 — — Consideration for sale— 

for presumption — The mere admission of the vendor 
that an old debt tf B 0 mentioned in the sale deed 
formed part of the (cnsideiation is not conclusive 
evidence of the Allegation as against parties claiming 
a right of presumption Feira i Sjuinrau 

[2 Agra, 348 


3 MISCELLANEOUS CASES 


- Verbal admissions as to sum 


and lessee — The adrai non of a lessor does not bind 
a le see in certain cists in which a Iona fide act 
mu lit have bound Stmioocmry Durr i Bbojo 
oqpal Ohose 3W E. 143 

60 Admission of tenancy— Ft i 

dence of tennnn/ — \ mete admission by the defen 


dant of J 1 until! hiving purchased a into i* insufficient 
to prove that lie ever was defendant s tenant 
Bakur Ali CnownnRr r Vsiikpr \li 

[6 W R, 158 

61 — Admission by rfliyftt— 7 n 

denCe of rate of rent — S in lay tenures —An adini 
*im> by one Talyat ns to the rate of rent nt which be 
holds is not ti ideuco to prov i the rate at which nnothcr 
holds NuRnoiiunRt Mottato « Naraivee Dossfe 
[ 1 Ind. Jut OS.OWB.FD 23 
62. Admission of rate of rent — 

Inn »n>t f r arriir f rent at enliaa e\ rates vf 
plaiutilT asks { r rate* admitted by defendant lie 
most al id by tl sc intend d to be admitted and if 
he disire to take adianta e of the findw. of tlie 
I«o«cr Court be must submit to the wh le tindin 
taken altogether SooEEvruoiAin Pot r Rmnis 

Jir’nirL 14 w r, 462 

63 Return of amount of rent 

made to Collector — I ate of rent Sri ten r f — 
A return made t a C Meet r by an eccupint of lan 1 
f tl o tci t is m admission m to 
upon tie iccnpint anl 
Vrcnu Pehahte Srcon 
18W 1L 105 
Q 4 - of ' p *'ut Evidence of— 

Tmnmptt » from r * / ( /<//»(„? n » t ra t 
• 7 otjret 0, -In a nit f r a kab»l„t at enhanced 
me. af er « tin n!<r 1 A t \ t W yv wl.cr, 
the del Tuautt #t <1 by anl thmi h nut :l - , ^>4 


due by defendant — It is a very dangerous thing 
fir a Court to decree m favour of a plaintiff merely 
upon alleged v erbal admissions by the defendant of a 
sum due without the most clear and cogent proof of 
such admissions especially when the plaintiff shrink# 
from bringing his accounts into Court Lalxa SltKO 
rAESHAD r JUGGERSATIt L E 10 I A 74 

67 Admission of receipt of pur 

chose money- registration Act 1S66 s 66 cl 3 
—An a dun* ion before a Registrar of the receipt of 
purchase money attested by Ins endorsement as re 
quircd by cl 3 s 60 Act NX of I860 though 
evidence of tin. strongest and most reliable description 
ought net to be treated as conclusive Iu the face 
of sncli admission however the party flecking to get 
out of its (fficts must mike out lus case by veiy 
char evidence Mahomed Banff? MrAJEJS r 
MoznuR An 16 W R 280 

68 


Admission in a mortgage 


statin" tl c 
the amount f rt it t it 
mil who cUim tin trr 1 it 
r ftv 1 ot TrwABi 


ns to amount of laud excepted from its 
operation —Dibutter land within the limit# of a 
ic venue paying mouzili which hid been mortgaged 
ly the defendant# to a predecessor in title of the 
plaintiff i as exempted frdm tl o mtrtgage the deed 
specifying the number of biglus making the afea of 
the debwttrT tgaiust a plaintiff who made title 
to the mortgn-ed mou/ah and claimed pcsseeeion of 
all of it tbit had pissed by the mortgage the mort 
Rigors sit up that there was more (lebutter- in the 
m uzah than the deed lial specified the intention of 
the partie# to the deed having been to exempt whit 
ever (lebutter there actually was —Held tint the 
statement in the deed as to* the quantity of the 
d butter v as a deliberate ndmis ion imp ting upon 
the mortgagors wi o hail made it the burden of prov 
in-* that it was untrue or that they were* not boand 
tyit also that t> Subordinate Iud r e s finding that 
tin defendants hit n t given proof sufficient to di« 
charge tkcmsilvi* of this was correct Jabao 
KcMAOtr I vtovwoM X.L.R. 18 Cole 224 
[L.R. 17 I. A. 145 

63 False sta t**m ent as to share 

being separate — Jo nt fam /y — Misrepresents 
t on — In a ait by a member of n j int family to 
recover p *•*<■« on of certain property alleged to 
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ADMISSION— «*«fim/e<? 

8 MISCELLANEOUS CASES — continued 
belong to tbe joint estate but which had been pur 
chased by the defendant at a sale in exeention of a 
decree part’d against the estate of P one of the 
members of the family for hi* separate debt the 
d fondant alleged as showing the property was the 
separate pr perty of E that on one cccason whin 
11 E the hurts and a third member of the fannh 
entered into a security bond with the Collector 
whereby E pledged the property in suit and the 
two other* pledged other properties each of them 
described the pruperty pledged by him as being in Ins 
possession with ut the ri e ht of any cc sharers 
Held that the misrepresentation as to his separate 
ownership made by E in the security bond given to 
the Collocter could not be regarded m the present 
suit as mere than an admission inconsistent with the 
title now asserted by the plaintiff the defendant not 
haring purchased ou the faith of such murepre scuta 
Boown fcdWK Qwo'awvs.u. t Cttvs 

DEB Sen 12 33 la R. P C 317 10W R 358 

70 False statement by defen 

dant — A plaintiff cannot take advantage of a state 
meet made by a defendant which at most amounts to 
a piece of evidence and not to an adraissim but 
which is found to be untrue unless it be slow i that 
the status of the plaintiff had been affected or that 
ho had been muled by such statement Gribh 
Cqundeb Qhosb r Issae Chunder Mookerjeb 

[3BLRA.C 337 12 W 11. 228 

71. Mitigation of effect of ad 

miesion — SAotatnf nature of transaction tcAen 
made — WlieTe a defendant seeks to make use < f 
statements which have been put in evidence and to 
treat them as admissions by the plaintiff who put 
them in it is competent for the plaintiff to show the 
real nature of the transition to which they relate 
nnd to get nd of the effect of the api arent admis 
eions Luteefoonissa i Goon brair Pas 
PhoolBibeec Goon SrnuN Pass 18 W R 485 

72. 'Showing real n a 

ture of transaction — A party claiming under another 
who has made admissions as to a transaction to which 
that other was a rarty is at liberty to allege and 
prove that the admissions were made with a fraudu 
lent purpose and were not true and to show the real 
nature of the transaction Seeenatii Roy r 
Bindoo Bashinze Debia 20 W R 112 

73 Effect of admissions not 

acted on — Admissions hj person t oho afterwards 
adopts another — A party is not concluded by his 
own representations unless they have been acted upon 
by the opposite party If treated merely as admis- 
sions not acted upon it may be shown by tbe party 
who made them that they were not true Qnrr re — 
What is tho effect of admissions made by a person 
who subsequently adopts another in binding the per- 
aon adopted? Bbojevdro CoomakRot Chowdurt 
r Chairman op tup Dacca Municipality 

[20 W R 223 

74. Admission not acted on — 

Deemon opposed to admission — A mere admission is 
not consume It is so only in certain cases — r j 


ADMISSION — concluded 

3 MISCELLAh EOUS CASES -concluded 
where it has been acted upon by the party to whom 
it was made Thus a statement made in a former 
suit ui which the Court so far from acting upon it 
ptssed a decree opposed to it cannot be treated as 
conclusive An admission made by chfendants ances 
t r may be evidence of some weight that may be used 
against them but it is only evidence upon which the 
Court which is trying the suit may act oi not accord 
mg as it considers it ought to liar e effect given to it 
J anan Cnowminr i Doolar Ciiowdiiry 

[18 W R 347 

adoption 

See Cases under Hindu Taw— Adop 

TION 

See Cases under Hindu Law— Custom 
— Adoption 

See Cases under Hindu Law — Mill— 
Construction 

See Malabar Law — Adoption 

[L L R 15 Mad 6 
See Maiabar Law— Custom 

[I L R 13 Mad., 209 

Suit to set aside— 

See Cases under Declaratory Decree 
Suit toe— Adoptions 
See Cases under I imitation Act 18/7 
ARTS 118 119 (1871 ART 129 1859 
s 1 ci 1C) 

See S aluation op Suit— Suits 

[I L. R 16 All 378 

ADOPTIVE PARENTS 

See Hindu I vw— G uardian— Piqiit op 
Guardianship IL.11,3 Bom, 1 

ADULTERY 

See Abatement op Prosecution 

[4 Mad., Ap 65 
See Cases under Divorce Act 
See Maintenance Order op Criminal 
C orRT as to L L. R 17 Mad. 280 
[L la R 20 Mad., 470 

Intent to commit — 

See Criminal Trespass 

[LL.E. 19 AIL, 74 

. — — of partner with wife of co-part 

ner 

See Partnership — Dissolution op Tart 
neb ship 5B L.H, 109 

L Institution of proceeding 

by husband — Criminal Procedure Code 1S”2 s 
4 ?S — Q art— It the formal assent of a husband to 
a charge of adultery added at the end of hi* depcai- 
tio» a proper compliance with a 478, Act 1 cf 
1S72? Queen r Lucky Naeain Naoobt 

[24WR,Cr, 18 
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ADMISSION— 

2. ADMISSIONS BY OP AGAINST THIPD 
PERSONS— continued 

the commencement of the suit GOT* i£ L £ > S, 52!i 

* Nonas Naradt Gnosn 14 W R. 4.4 

57 Admission by zamindar of 

tnokurfiri right —Where tenants sued fo^ a 
declaration that their lidding ft as 


ueciarau<ui uut tU iu ...— a ;ihurxn at a 

given rent and the surborA ir of their zamindar ad 
putted their n B ht on behalf if the ramimUr who 
himself filed a petition c rroh rating Ins surharakars 
statement it a as htM that these admissions ftould 
bind any subsequent aamindar n< t being an aucti m 
purchaser at a sale f r arrears of Goi eminent res eiiuc 
Watson A Co t Nomv Moffux B«s w R ?2 

58 Admission by auction pur 

chaser —Aimtsstot of title indirectly —Where an 


ADMISSION — continued 

2 ADMISSION s B1 OR AG UNST THIRD 
PEP S ON S — concluded 

many objections on other points rai ed no question as 
to rates their conduct and pleadings were held to 
afford a fair presumption of the admission of the 
I laiutifE a claim as to the rates sued for TbakooR 
DunSrsaiii G opal Sin on 14 TV R. 4 

65 _ — —Consideration for sale — Suit 

for presumption —The mere admission of the vendor 
that an old debt cf Jt.0 menti ued in the rale deed 


auction purchaser in a proceeding before the Collec 
tor for the purpose of charging an estate n ithstands 
a chum to o m ikurari tenure advanced by a truant 
bat does not otherwise subsequently legally quo turn 
the tenants title the presumption arista that tint 
title has i een allowed by the auction purchaser 
LnooNEB Maiitooy r Chatoo Mahtoov 

[25 W R. 231 

58 _ Admission of lessor— Lessor 

and lessee — The admusinn of o lessor d es not bind 
» lessee in certain eases m win h a land ft le act 
might have bound. ^ctbodoutn Dm i Bbwo 
oorAi Gnosc 3 W R. 143 

Admission of tenancy- 


formed part of the consideration is not conclusive 
tudence of the allegation as against parties claiming 
ft right of presumption Pecha t ^niMBInr 

[2 Agra 348 


3 MI^CELL INEOUS CASE 5 ! 


- Verbal admissions as to sum 


due by defendant — It is a very dangerous thing 
fir a Court to decree in ffliour of u plaintiff merely 
upon alleged verbal admissions by the defendant of a 
sum due without the most clear and cogent proof of 
such admissions especially ivhen the plaintiff shrinks 
from bnngin- hi* accounts into Court I alia Siieq 
FAESITAD r J tJGOERVATII DR 10 1 A , 74 
67 — — Admission of receipt of pur 


Hence of fenana/ — \ mere admission by the difen 
dant of plaintiff has m„ purchased a i ito is msnlfiuent 
to prove that he ever was defendant s tenant 
JlAKrn An Cnowxmnr r Asn Kvn Au 

[6 W R 156 

61 — Admission by raiyat-TV 

Hence of rate of rent — Siaifir tenures —An admi« 
si n by one roiynt ns to the rate i f rent nt winch lie 
holds i* not t\ idcncc to prove the rate ftt winch »n Alter 
lidls '.rRnouunnv dlonaTo r Nauainee Dossfe 
[1 Ind. Jur O S , 0 TV R FB 23 
- Admission of rat** of rent — 


chase money- registration Act JS66 s 66 el 8 
— \n admission before n. Registrar of the receipt of 
purchase money attested hy Ins endorsement as re 
quired b\ el 3 s GG Act X\ of lgGG though 
evidence of the strongest and most reliable description 
ought net t) be tinted as eonclusne In the face 
< f such admission howevir the party seeking to get 
out of its ifficts must make out his ease by any 
clear ewdcnic Marostfd IIaneff Meajpb r 
Mo/mm Au 15 W R, 280 


Admission m a mortgage 


In 


nit f r arrur* ! rent nt cnhiut id rates 
plnintiiT aiVr f r rates admitted by defendant he 
must at ide by thr*e intended to be a Imitted and if 
he dm re to take ajianta i of the finditi" of the 
loftier Court he mu»t submit to the wh 1 finding 
taken altogethir SooBETDnoxAin I ot r Bninra 
Strvun. 14 TV R. 482 

Return of amount of rent 


madn to Collector — I dfe of rent Erilenre f 
A rrtum male t a C licet r by aw tccupont of land 
» ‘ting tl e am oi it file rent u an ailmiwinn as to 
the amiurit f nut I dm- up w the occupant and 
all wlr, tlaim upler 1 im Vjcdii Reiiaree Sivoii 

v r AM I or Tew ar, 18 W B. 105 

04. - Rate or rent Evidence of- 

rrts mpt ./wr.M /i/,1 
. i cfjerf on -In a suit t r a UW ai * enhanced 

rat * after n tlee itoIt 13 Art \ f myt 

the def miauls st <1 1 y an l, thon h ra ult .. , 


i good 


as to amount of land excepted from its 
operation —Rebutter bud ftithin the limits of ® 
ic venue paying mouznli which had been mortgaged 
hy the defendants to n predecessor in title of the 
plaintiff w as exempted frdra t* e mortgage ilie deed 
specifying the number of bighas making the urea of 
the debut ter Against a plaintiff who made title 
to the mortgaged mou/ah and claimed possession of 
all of it that had passed by the mortgage the mort 
pagors set up that there ft as more debutter- in the 
m uzah than the deed had spceifiid the intention of 
tl t parties to the deed hating been to exempt wbat 
ever debutter there actually was —Held that tbo 
statement m the deid as t >■ the quantity of the 
debutter was a deliberate ftdmis ion imp sing upon 
the mirteag rs w o I ad made it the burden of proi 
mg that it was untrue or that they were not bound 
hy it also that the ^uborhnate Jn Igi s finding that 
the d findints hal net giien proof soflicicnt to ihs 
eliarge them* Ivt* rf this wn* correct Jarao 
R cxABtr LitovnoM IL R 18 Calc 224 
[D.R. 17 DA. 145 

60 False stat-ment as to ehate 

heing T aepnmto — Joint ftm !y~Jt srepretenla 
T ■ suit by a member F n joint iiimlv 


recover p 


•y a member t n joint lumly to 
i of certain jroperty alleged to 
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ADMISSION-Confinne^ 

3 MISCELLANEOUS C^SES — continued 
belon~ to the joint estate but which had been pur 
chased by the defendant at a sale in execution of a 
decree pa. cd asainst the estate of P one of the 
members of the famil} for his separate debt the 
defendant alleged as sh wing the pr paly was the 
separate pr perty of JP that on one recall n vluii 
S B the Inrta and a third member f tbe fauiili 
entered into a security bond with the C* Hector 
whereby B pledged the property in suit and tin 
two others pledged other properties each of them 
described the pn perty pledged by him os being in bis 
possession with ut the n„ht of any cc sliarers 
Stld tliat tbe misreprescntatmi as to his separate 
ownership made by if in the security bond given t » 
the Collecter could not be regarded in the present 
■nit as more than an admission inconsistent w ith the 
title now asserted bj the plaintiff the defendant not 
having purchased on the faith of such misrcpri scuta 
lion Booed &rcon Dhoodobia r Gcnesii Cnr\ 
deb Se'i 12BLK.PC 317 19 W R 350 

70 — False statement by defen 

dant — A plaintiff cannot take advantage of a state 
ment made bj a defendant which at most amounts to 
a piece of evidence and not to an admission but 
which is found to be untrue unless it be slow i that 
the status of the plaintiff had beeii affected or that 
he had been muled by such statement Gnisn 
Cmundeb Ono8B i Issab Guundbr Mookebjee 

[3BLRAC 337 12WR 220 

7L — Mitigation of effect of ad 

miBalon— SAotcin? nature of transaction when 
made — Where % defendant seeks to make use of 
statements which liavc been put in evidence and to 
treat them as admissions by the plaintiff who put 
them in it is competent fir the plaintiff to show the 
real nature of the transition to which they rchtc 
and to get nd of the effect of the apparent admis- 
sions Luteefoonissa t Goon Sun Das* 
Phool Bibee r GoobSurunDassIBW R 485 

72- S7 owing real na 

iure of transaction — A party claiming under another 
who has made admissions as to a transaction to which 
that other was a party is at liberty to allege and 
prove that the admissions were made with a fraudu 
lent purpose and were not true and to show the real 
nature of the transaction Srebnatd I oy t> 
Bi'idoo BiannfEE Debia 20 W R U2 

73 — Effect of admissions not 

acted on — Admissions l / person who afterwards 
adopts another— A party is not concluded by his 
own representations unless they have been acted upon 
by the opposite party If treated merely at admis- 
sions not acted upon it may be shown by the party 
who made them that they were not true Quart— 
Wliat is the effect of admissions made by a person 
who subsequently ad ipts anrthcr m binding the per 
son adopted? Bsojevdro Coomab Pot Chowdhbt 
r Chairman of the Dacca Municipality 

[20 W R 223 

14. Admission not acted on— 

•Decision oppose Uo admission —A more admission is 
not conclusive It is so only in certain cases —eg 


ADMI S SION — eo n chided 

3 MI c CELLAJvEOUS CASEb — concluded 
where it has been acted upon by the party to whom 
it was made Thus a at itemeut made m a former 
suit in which the Court so far from acting upon it 
p issed a diiree op pi soil t i it cannot be treated ns 
eonelusni An admission made by difmdants ances 
t r may be evidence of some weight tlut miy be used 
against them but it is only cviikuce up n which the 
Court winch is trying the suit may net > r not accord 
in-» ns it onsidirs it ought to have efftet given to it 
J avan CnowDnm e IlootAB Ciiowdiiby 

[18 W R 347 

ADOPTION 

See Cases under Ilnur Law— Adof 

TIOV 

See Cases under IIiNDr Law— Custom 
— Adoption 

&e« Casfs under IIm>r I aw — 1\ ill— 
Construction 

See Malabar Law— tuomov 

[I L R, 15 Mad 0 
See Malabar Law— Custom 

[L la R, 13 Mad 209 

Suit to set aside— 

See Cases under Declaratory Decree 
Suit foe— Auoptiovs 
See Cases under I imitation Act 1877 
arts 118 110 (1871 art 120 1859 
s 1 ci 1C) 

See \ ALUATION OF Sm— SoiTB 

[IL.R 16 All 378 

ADOPTIVE PARENTS 

See Hindu I aw— Guardian— ItianT op 
acABDiAvsnir ILR,3 Bom , 1 

ADULTERY 

See Abatement of Prosecution 

[4 Mad- Ap,65 
See Cases undeb Divorce Act 
j See Maintenance Order of Criminal 
Court as to I L. R 17 Mad. 280 
[L L R 20 Mad., 470 

Intent to commit— 

See Criminal Trespass 

[LL.R.19AH. 74 

of partner with wife of co-part 

ner 

See Partnership— Dissolution of Part 
nersdif 6BLB. 109 

L • Institution of proceeding 

by husband — Criminal Procedure Code 1S72 s 
478 — Quare—le the formal assent of a husband to 
a charge of adultery added at the end of hi* dcpcai 
tion a proper compliance with a. 478 Act A of 
1872 ? Queen v Lucky Naratn Aioohy 

[24 W R Cr , 18 



( Ml ) 

DULTERY — eonimvtd 


pIQEST OF CASES 


( 192 ) 


5 Appearing os Kit 

tfor prosecution m case of rape — Y waB accused 
j) a nd P alleged to be -Da wife of raping 
and waa committed for tnal charged in the alter 
lire with rape cr adulter} S 'eld that as no 
npUint had tier been actually institnteil by D 
imst K for the effence of adultery os contemplated 
s 47s of Act \ of 18/2 (Criminal Procedure 
de) the circumstance of If appearing as a wit 
ss f r the prosecution f r the offence of rape not 
Kmuting to the mstitutim of a c implaiut within 
b meaning of that sccti n IP s conviction for 
alt cry mn«t be quashed Firenrsa t Kallee 

[L L R 6 All 233 

3 Proof of marriage— Charge of 

hilt try — Before a person charged w ith adultery 
,n be convicted strict proof of the marriage is 
pessary QrEEv r Smith 

[1 Ind. Jur I S 8 4WE.Gr 31 
Sobiiati r Jooli SOWN 246 


4. ■■ i Evidence Act t l 

0 — The provisi ns of a GO of the Eudiiicc Act j 
low that where nnmage is an ingredient in an 
fence as in ti'mmy adultery and the enticing of | 
lamed wrmeu the fact of the marriage must be 
tnctlyprrvcd Queen v Wa ira 8 J2 L R Ap 
3 overruled Emphess r Pitambitr SD.on 

[L L. R B Calc 566 6 C 1/ R 597 
Ehpbess r Abshed Au 13 C L. R 125 

6 — — Htidence Ael t 

V) — K was accused by D and P alleged to be 
0’s wife of raping P and was committed for tnal 
■barged in the alternative with rape or adultery 
fhe evidence of marriage between D and P consisted 
if their statements that they were married to each 
other and of a statement by K that P was J?» wife 
K was convicted on the charge of adulter) Held 
that such evidence lia\ ing regard not only to s «0 
of the Fvidence Act 1S7. but to the principle 
that strict j roof should bt required in all criminal 
cases was not sufficient to establish the vital incident 
to the charge of adaltcrj nnrncli the mantal rclati in 
of D and / rmpess\ ritambur Singh I L P 
8 Calc 5 GO eoi mmil in 1 struEss r K Alice 

[LX* 8. 6 AIL 233 


G Jfamage illegal 

ly II nfu lav — Casfotn of caite — Pen'll Code 
I 43 — D natation of marriage at Kill ami mar- 
riage (uatra) trtM an (her man— Custom — t 
cnit m of the Talapada Kali caste that a woman 
•1 ullte j*enmUcd to lwvc tl ehusban 1 tiwb ra she 
L»s ten fr»t rearm 1 and to f» ntraft a second mar 
rU-c (natra) with » n tier man m the liMimc of her 
first In tat 1 and witloot his c nsent is invalid t 
hei ent r 1y n wl t the spirit cf the Hindu 
Uw j and tl c tran will wb m tbe woman so marned 
haring had . xnal u t nrso witl her an 1 it being 
f und tl»t he del n t 1 n stl v V<l, C se that she 
had Wm II * ,f 1 f adultcrr under 

a. * of tl e Imal G 1 I ro tmut Coja 
Ero r mi 1 tea 2 Bohl, 124 2nd EtL, U7 

^ " - Marring c s I rare 

to n ■</« lar— Cnstem of ca,U— Penal Code 


ADULTERY — continued 
s 497 — ■'Where a prisoner accused of adultery sets tip 
in defence a uatra contracted with the woman with 
whom he is alleged to have committed adultery 
m accordance with the custom of his caste the qnes 
tion the Court lias to determine is whether or not the 
accused honestly believed at the time of contracting 
the mtra that the woman was tlic wife of another 
man 1 eo i Ma?-ohae Raiji 6 Bom- Cr 17 

8 — Sftgat marriages — 

Custom of caste — ‘'ag'U wives i e widows married 
in accordance with the custom of Sagai prevailing 
amongst the Koines and other low castes of Beliar 
ore so for the legal wives of their husbands as to 
justify the punishment of persons committing adultery 
with them. Bissubam Koieee r Ewtbess 

[3 C L. R 410 
8 . Proof of adultery — Sexual tn 

terconrse — Presumption of In otcledge that iroman 
is married — In a case of adultery sexual intercourse 
must be proved the sexual intercourse required for 
adultery being the same identical thinir as the sexual 
intercourse required for rape The difference lies m 
the mode of proof m rape no presumption of sexual 
intercourse can be made in adultery it can be from 
evidence pointing strongly to an inference of guilt 
It is not necessary therefore that there should be 
direct evidence of an act of adultery nor that the 
adulterer should know whose wife the woman is pro 
vided he knew she was a married w oman Qttbe v r 
MAPflUB Chendfe Gntr 21 W R Cr , 13 

10 Condonation of adultery— 

Penal Code * 497 — The Appellate Court will not 
uphold a conviction for adultery when the husband 
has shown that he has condoned the offence Qtteitt 
r ^mttji 

[1 Ind. Jut NS 8 4-WR,Cr,31 

1L Enticing away woman — 

Penal Code si 497 493 —Form of conviction — > 
A prisoner need not bo convicted both of adultery and 
enticing away the woman tlic former (if there were 
any enticing away) would include it Qceev c 
Pocncv Cnrrvo 2 W R Cr 35 

12. Penal Code ( Act 

XLJ of JS60J ss 497 493 — Condonation — The 
complainant alleged that his father m law had detained 
his wife and that with his help the accused married 
his wife and since then had kept her in his house 
The accused was convicted under s 49S Penal Code 
Tlic Scs ions Jnd-e made a reference under s 433 
Criminal Procedure Code to the effect that the convic 
tim under s 493 renal Code was bad inasmuch 
as there was no evidence whatever to show that 
the fetitmer enticed away the complainants wife 
from her husband s or her father’s bonse with intent 
to liave illicit intercourse with her and that there 
ci uld not be any conviction under a. 497 renal Code 
as the circumstances of the case warranted the condo 
•ion that the offence if any liad been condoned 
by tl e Lu hand by Ins emission to take any steps 
•mcC the last »ix or seven years n~»lnst the accuse!. 
The Hi Ti Cunt agreed with the view of the Sessions 
Jud*.e Jahhaddiw Sntitn t IcuonAU IIistut 
[law N, 498 


( 193 ) 
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ADVANCEMENT 

See ESOLWH Law 2 W R. 141 

See Paeeis L L. R., 2 Bom 76 

ADVERSE POSSESSION 

See Cases cndee Limitation Act 1S77 
AHT 141(1871 AST 145 1859 b l 

ct 12) — Adverse Possession 
iSee Cases undee Onts or Proof — L mi 
TATION AND ADVERSE POSSES ION 

See Cases cndee Possession — Adtehse 
Posse sion 

See Cases cndee Title — Title bt Lono 
Possession 
ADVOCATE. 

See Cases cndee Rabbi tee 
See Cases cndee Corsnx 
See Witness— Pebson Competent to be 
W itness GB LB.. Ap 28 

Admission by — 

See Limitation Act s 19— Acknow- 
ledgment op Debts 

[L L. Ib, 18 AIL, 384 

. Entry as an— 

See Stamp Act 18/° scit II art H 

[LLR 8 Mad., 14 

1. Right to appear— Criminal 

Court i — Prosecution— Pleader — A counsel or 
pleader it entitled to appear and act on behalf of the 
prosecution in the Criminal Court* Chandi Chaban 
CHAITEBJEE r ClLANDBA KcMAB QhoSE 

[6 B L. R., Ap 70 
14 W R. Cr 23 

2. Non intervention of vakeel 

or attorney — Appeal from mofussil — An adro 
cate of the Hi”h Court may appear at thehear/ng of 
an appeal from the mofussil on the direct instruct! m 
of a client and without the interv cntl n of vakcil or 
attorney Gobind Chcndeb Dctt r Hendry 

[14BLE. Ap 12 24 VT R 15 

3 Piling appeal In Registrar a 

Office —All advocate of the lli r h Court is entitled 
to appear and plead on the Appellate Side but 
not to file an appeal m the Registrar’s Office 
Ram Tabvk Babiok r Sidessosee Dassee 

[13 W R. 60 

4. Right to take instructions 

directly from client— Right to act* 
for cUent— Tract ee — Hamster — Letters Patent 
Lorth Western Proi infer n 7 8— Ctrtl Procedure 
Code ss 2 86 30 63o —Reading together ss 7 
and 8 of the Letters Patent for the nigh Court and 
ts 2 30 39 aud C35 of the Civil Procedure Code an 
advocate on the roll of the Court can for the pur 
poses of the Code perf nu ou behalf of a suitor all 
the duties that may be performed by a pleader 
subject to lus exemption in the matter of a vaVaUt 
nama and to any rules which the IIHi Court may 
make regarding him. Ro such rule having been 
made to the coutrary such an advocate may tale 
instructions directly from a suitor and may art 


ADVO CATE — concluded 

for tho purposes of the Code on behalf of his client! 

Bakhtawa biNGn i Sant Lal 

[L L. B , 9 All 817 

5 Privilege of speech— Question 

of the extent of the privilege of speech accorded to 
advocates and counsel considered Reg v Kashi 
Lath Dctkae 8 Bom Cr 126 

Q - - Au advocate m 

India cannot be proceeded against civilly or 
cnmiuallv f r words uttered m his office as advo 
cate Scllivan r Kobton 

[LL.IL 10 Mad. 28 

7 — Vakalutnama neoessity for 

— Criminal Proce lure Code 1872 s 186 — An advo 
cate appearing in defence of an accused person under 
■ 18i of the Criminal Procedure Code 1872 should 
not be required to file a vakalutnama Anonymous 

[7 Mad. Ap 41 

8 Right to appear for prosecu 

tion in Sessions Court —An advocate of the High 
Court may appear on belwlt of the prosecution in the 
Ciurt of Sessions and conduct the prosecution without 
being specially empovv ered by tbe Magistrate of the 
district for the purpose In the mattee OP TUB 
PETITION op G VNQADHHB SlECAE 

[23 W R,, Cr , 14 


j - Right to sue on promissory 

note given for fees —Becorder t Act XXI of 
1S63 t 18 — With reference to s 18 Act X\I of 
1863 an advocate cannot sue upon a promissory note 
given bj anticipation for fees not taxed nor can the 
Court in such suit award to the plaintiff a quantum 
tnrruil Jo. ill lUCIIOD r MlB JUH llT 

[7 W R, 300 


10 .. . Suspension of Advocate— 

Burma Courts Act VII of 1S72 t 68— Entering 
tn'o contract contrary to public policy —In a case 
in which an advocate of the Recorder's Court at 
Rangoon u as suspended by the Recorder under Act 
MI of 1872 s 68 for having entered into a con 
tract which was contrary to public policy the High 
Court though reprobating such a practice as Improper 
and mischievous yet considered that a serious warning 
was all that was called for under the circumstances 
inasmuch as it appeared that the advocate in this 
instance did that which was done by other advocates 
even by persons to whom he might fairly look for an 
example In tub mattee op if or*, a Hioon 
OHNG 21 W R. 207 

advocate general. 


See Parties— Pasties to Sms — Advo- 
cate General Cor., G8 

[1 Bora., Ap 0 


Case certified by — 

See Contes sion— Confession to Police 
Ofeiceb L L. IL, 1 CalcL, 207 
[I L- IL, 2 Bonn, 61 


See Cases tndee Leitebs Patent High 
Courts cl. 2G 
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ADVOCATE GENERAL— ca nrfudcd 

See MeechaI'T Sfrrpprto Ac? 1854 s 
2C7 L L. B-, 10 Calc 238 

•See Tarsi X L. E., 18 Bom 651 

Sanction by, to amt— 

See Eight at Sun — C harities 

p.1 B 10 Mad 376 

1. - Right to appeal — butt relating 
to charitable fund— Statute 53 Geo IJI c 15 5 * 
111 - By tho 53 Geo III Cap 155 s 111 the 
Advocate General is entitled to appear and represent 
the Crown in mfcrmatuns f r the administration 
of charitable funds Attorney General i Brodib 

[4 Moore a X A 190 

2. Officiating Advocate General 

—Ei git to pre attdieice — The Officiating Adiocate 
General haling (laimcd pre audience the claim was 
questioned by a »cm r member of the Bar but nasal 
lowed- Hel i that down to the transfer of the t overn 
roent of India to Her Majesty the Adiocate General 
of the East India Comp my was not entitled as such 
t> preaudience in the Courts without a patent of 
precedence that the Attorney General and Solicitor | 
General in England enjoy precedence as r presenting 
the Sovereign and not by patent and hat the Adi o 
cate General and Officiating Adi ccate General for 
the time being are entitled to similar pre audience as 
the Attorney General in England Advocate 
General (OmciATPro) Ik the suites op tub 
claim or Bourke O C 224 A O C 110 

AFFIDAVIT 

bee Fitcmov or Decree — Stat op 
Execution L I*. R- 16 Bom. 630 

— of Documents 

Set Inspection op Documents 

[X L. R. 22 Calc 105 891 
XL IX 16 Bom. 7 
X X It. 17 Bom. 681 
X L. It 19 Pom. 36 0 


AFFIDAVIT — concluded 

of convicted person applying for 

revision. ' 

See False Evidence — Generally _ 

II L R. 19 All 200 

Right to use- 

Fee CeBtiobAbi Wbit oY 

[10 Bom , 102 109 note 
— — — Sufficiency of — 

Fee Rule to beotv Cause 

[3BLE Ap 163 
Fee Summons Sebvice op 

[I L E.19 Calc 201 
LLB. 28 Calc , 101 

Contradictory — 

7ee Injunction— Injunction under Civil 

Procedure Code 14 B L, R., 352 

AFFRAY 

Fee Penal Code s 159 

[X L R. 17 All , 160 
7ee Rioting LL E. 21 Calc 392 

AFRICA ORDERS IN COUNCIL 1889 
1892 1893 

Fee Jurisdiction op Criminal Court- 
General Jurisdiction 

[X L R 22 Bom , 64 

AGE 

False representations as to— 

Fee Minor— LiariLitt of Minors on and 

RIGHT TO ENFORCE CONTRACTS 

[1 L R 24 Calc 206 

.Proof of— 

Set Evidence Act s 3° 

[X L. XL 24 Calc 205 


Set Cases under Practice- Civil Cases 
—Affidavits 

See Practice — Civil Cases— Commission 
roa taring Accounts 

l ILX 2 Rom 256 
See Piuutice— Civil Cases— Inspection 
AND 1 BODrcTION OP DOCUMENTS 

[LXE. 20 Calc 587 
See Practice — Criminal Cases 

[8 Bom. Cr , 126 
10 Bom. 102 

t *=tamp act 18 t sen II cu (/) 

[LLB 12 Bom. 270 


Affirmed before Deputy Magia 

Set PAU« PTIDENCE-OrNFRAtir 

[XL. It. 14 Calc 06; 

Content* of— 

See Contact— Winding rr— I iabilit 
c»Or»jc*Ei XL. IX 19 Bom. 8i 


AGENCY RULES 

See Guardians and Wards Act 18°0 
si X L R 18 Mad. 227 

Set TstxsrtK op Crrrc Ga se — Gekeb < r 
Cases £ L. K. 23 Mad., 320 

— . Appeal under— 

See 1 aluation or Suit— Aiteils 

[XL.F 22 Mad., 102 

Agency rule 22 of 1840 made 

under Act XX2V of 1830 for Ganjam and 
Vlzngapatam.— Agency rule ha WII made In 
18 tO under the powers confcrrel by Act K\I\ if 
1839 U » valid rule Maharajah of Jettoiie r 
lAPATTAMM* XL.R- 23 Mad. 329 

AGENCY TRACTS JURISDICTION 

OVER— 

tee Ilion Court Jew * diction or— 
Madra CrIKINAI 

[X L. IX, 14 Mad,, 121 
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AGENT 

Ste Cases wder Bengal Rent Act 
(1669) s SO 

See Bbover IL-It 20 Boa., 124 
Ste Cases under Ctra Procedure Cope 
1882 ss 37 38 417 432 (1859 s 17) 
See Criminal Procedure Cole 1682 
g 45 (16"2 t 90) 23 W K Cr 60 
[LLR 4 Calc 603 
See II ISLAND AND WlPE 

[I. L It, 4 Calc 140 
Ste Inspection op Documents 

[LIj.IL 25 Calc., 204 
Ste Mahomed an Law — Pee emption— 
Ceremonies "W R. 1804 218 

[U.R 1 AIL 621 
LLR 7AR 41 

See Oaths Act e 9 

[LLR 14 Bom 466 

See Cases under Principal and Aoent 
Ste Summons Sertice op 

[I L R, 4 Bom. 416 
LLR 6 Bom 100 
8 Bom O C 169 
7 Bom O C,87 
17 W R, 33 
11 R 9 Calc 733 


Acknowledgment of debt by— 

See Cases under Limitation Act 1877 
S 19— ACKNOWLEDGMENT op DEBTS 

Acknowledgment of title by— 

See Limitation Act 1877, s 19- Ac 
XNOWLEPQUENT OP OTHER BIOHT8 

[LLS 8 Bom., 09 
^1L R, 1 All 642 

Authority of— 

See Cases under Principal and Aoent— 
Authority op Aoent 

of Company 

Ste Income Tax Act (II or t€SC) 

[LLR 22 Bom. 332 

of Court of Wards Suit against— 

See Oude Land Rsvevcb Act , 3 175 
176 LLR 22 Calc 729 

[LR 22 LA. 00 

of Foreign Sovereign. 

Court of Agent Jurisdiction of— 

Aet II of 1840— Bom Regt XXIX of 1827 and 
Iff/ of ISoO — A sanad issued to an Vgcnt of 
II II Ilolkar under Act ef 1840 an i Repu 
Isli n \1I1 cf 1830 was held net to be iniahdated 
by tbc ointasion to enter the A pent s name m any li t 
of exempted or empo cred persons under Repula 
tion* XXIX of 1827 and XIII of 1830 The cams 
•ton to Bccurc the apent anv specific jurisdiction 
under Regulations XIII of 1830 was held todism 
title Inw from exercising any but the me*t ordinary 


A GENT— co ncluded 

jurisdiction which could bo exercised under that taw 
SALHARAM din 1 ITHAJI r SaDASHIV DIN SAYAJl 

[1 Bom 98 

. of Governor of Madras 

See Revision— Civil Case* 

[I L R 16 Mad. 229 
See Transfer op Civil Case— General 
Cases L L R 23 Mad 329 

Agency of Ganjam and Vizaga 

patam— Agent s Court at Vetagapatam Juris 
diction of — Gan/am and Vi agapatam Igency 
Court s Act fXXIJ of 1839J —The Agent to the 
Goiemor at 'Yizagapatam has jurisdiction over all 
suits of a civil nature arising in the Agency The 
rule regarding the mstiti tion of suits of a lesser 
pecuniary value than R5O0O in the Divisional 
Assistant a Court is like the analogous rule contained 
in * 15 of the Code of Civil Procedure one of 
procedure and not of jurisdiction Where therefore 
a suit which might bai e been instituted in the Court 
of the Divisional Assistant was brought m the 
Agents Coirt— Held that the Agent had junsdic 
tion to entertain it fndht Lai v Ma har Hossain 
I L R 7 All 230 Matra Mandal v Han Mohan 
Mulhek 1 L T 17 Calc 153 Krtshnasamt v 
Kanakasabai I L R 14 Mad 183 and Atquslmt 
v Medlycott I L R 15 Mad 241 fclbwed 
J elayudam v Aruyachalam I L T 13 Mad 
273 consdered Ooueachandha Patnaikudu v 
V ikrama Deo L L R 23 Mad. 367 

. of Manager of railway 

See Pail ways Act 1890 s 77 

[I L B 24 Calc 30G 

of Sirdars in Dekhan. 

See Pensions Act 8 4 

[LLR 17 Bom 224 

AGREEMENT 

See Cases under Consideration 
S ee Cases under Contract and Con 
tract Act 

See Cases under Right op Suit— Con 
tracts and Agreements 
See Cases under otamp Act 1879 sen 
I ART 5 4^ 

between Government and Gov 

eminent Solicitor 

See Costs— Taxation op Co«ts 

[17 Mad. 102 

executed both in England and 

India. 

See c 'Tamp L L R 1 Mod. 134 

— - — Illegal— 

.See Cases under Contract Act s 23 

not to appeal. 

See Atteal to Psrvr Corvcn, — Prac 

TICE AND PiOCZDUBE— MlSCELlANROn 

Cases 9 B L R 48C 

a 2 
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ADVOCATE GENERAL — concluded 

Bee Merchant SHIPPING Ac? 1854 s 
207 ILR 10 Calc 238 

See Thcst I L R. 18 Bow 551 
— — . Sanction by to suit — 

See Bioht op Suit— Charities 

[LLB, 10 Mad 375 

1. Eight to appeal -Suit relating 

to charitable fund— Statute 53 Qeo III c 155 t 
111 -By tlio 63 Geo III Cap 155 s 111 the 
Advocate Genernl is entitled to Appear and represent 
the Crown in infcrmati na fir the administration 
of charitable funds Attorney General i Bhohib 

[4 Moore s L A. 190 

2. Officiating Advocate General 

— High! to pre an t euee —The Officiating Advocate 
General liaa ing claimed pre audience the claim vv as 
questioned by a senior member of the Bar hut was al 
lowed. Hel t that down to the transfer of the Govern 
ment of India to Her Majesty the Advocate General 
of the Bast India Company was not entitled as such 
to pre audience in the Courts without a patent of 
precedence that the Attorney General and Solicitor 
General in England enjoy precedence as representing 
the Sovereign and not by patent and that the Advo 
cate General and Officiating Advocate General for 
the time being aro entitled to similar pre audience as 
the Attorney General in Fngland Advocate 
Oenzral (OrpicUTrfQ) In the matter op the 
claim op Bourke O C 224 A O C 110 

AFFIDAVIT 

See Fxtcrriov op Decree— Stay op 
Execution' ILR 15 Bom. 630 

— of Documents 

See Inspection op Doccmpnts 

[LLR 22 Cnlc 105 891 
L L R- 15 Bom. 7 
LIE 17 Bom 581 
I. Lit. 19 Bom. 350 
See Cases under Practice -Civil Cases 
— \YTIDAVnS 

See Practice - Civil Cases— Commission 
yob takino Accounts 

P LE 1 Bom 158 
See Practice— Civil Cases— Inspection 
and 1 roPUction op Documents 

[L L It. 20 Calc 687 
See Practice — Criminal Cases 

[8 Bom Cr 120 
10 Bom. 102 

See *=tamp Act 16 •» sen II cl. (/) 

[L L IL 12 Bom. 270 
— ~ — affirmed before Deputy Magis 


AFFIDAVIT — concluded 

— of convicted person applying for 

revision. ' 

See False Evidence — Generally _ 

[L L K., 19 All 200 

— - Right to use— 

See Certiorari Writ op 

[10 Bom 102 109 note 

- Sufficiency of— 

See Rule to snow Cause 

[3BLK Ap , 153 
See Summons Service of 

[I L R. 19 Calc 201 
LLR. 28 Calc , 101 

— Contradictory — 

See Injunction — Injunction under Civil 
Procedure Code 14 B L R, 352 

AFFRAY 

See Penal Code s 159 

[LLR. 17 All 100 
See V iotino LIE 21 Calc , 392 

AFRICA ORDERS IN COUNCIL 1889 
1892 1893 

See Jurisdiction op Criminal Court- 
General Jurisdiction 

[I L R., 22 Bom , 54 

AGE. 

False representations as to— 

See Minor— Liabixitv op Minors on and 
right to enforce Contracts 

[ILR 24 Calc 205 

Proof of— 

See Evidence Act s 32 

[LLR 24 Calc 205 

AGENCY RULES 

See Guardians and Wards Act 18go 
8 1 LLE 18 Mad., 227 

See Transfer op Civil Cabe— General 
Cases LLR 23 Mad. 329 

■■ • Appeal under — 

See \ axuation op Suit — Atteils 

[LLP* 22 Mad. 102 

Agency rule 22 of 1840 made 

under Act XXXV of L839 for Ganjam and 
Vizagapatam.— Agency role ho XXII made In 
1810 under the powers con f err e 1 by Act XXIV of 
1833 Is a valid rule Maharajah op Jetpors r 

1APATYAMMA LLR. 23 Mad. 329 


Set Pals* iTiDtsci-GEYrRALLT 

tL L IL 14 Calc* 053 

Contents of— 

Si, toviPANT— WiNDno up— T umrrr 
©pOincmi LLE 19 Bom. 88 


AGENCY TRACTS JURISDICTION 
OVER— 

X e High Court Jurisdiction op— 
Madras Criminal. 

[LLR., 14 Mad. 121 



( 19? ) 


DIGEST OP CASES 


( 193 ) 


AGENT I 

See Cases under Bengal Rent Act 
(I860) 8 30 

See Bboueb IL I! 20 Bom-, 124 
See Cases under Ctvtl Procedure Code 
1SS2 Bs 37 38 417 432 (1859 8 17) 
See CBIMET&.L Procedure Code 1B82 
b 4 o (1672 e 90) 23 W B Cr 80 
P.L.B. 4 Calc 603 
Ste Husband and Wire 

[LEE 4 Calc 140 

See Insbbction op Documents 

[1. 1*. R,, 25 Calc 294 
See JIaitomedan Law— Pbb emption— 
Cebb monies W B. 1864 219 

[LLR 1 All 521 
LLR 7 AIL 41 


Set Oaths Act 


8 9 

[LLR. 14 Bom 455 


See Cases under Principal and Aoent 
See Summons Service op 

[LL.K, 4 Bom. 410 
LLK. 6 Bom 100 
8 Bom O C 159 
7 Bom O C 97 
17 W B- 33 
LLE8 Calc 733 


— Acknowledgment of debt by— 
See Cases under Limitation Aot 1877 

8 19— ACXNOWLEDOMRM OP DEBTS 

— Acknowledgment of title by- 
AM Limitation Act 1877 s 19- Ac 

XNOWLEDOMENT OP OTMEB BlOHTS 

[LLR 8 Bom. 99 
LLR 1 All 642 


AGENT — concluded 

jurisdiction which could be exorcised under that law 
Sabdabam din \ itjiaji t Sadashit bin Sataji 

[1 Bom., 98 

of Governor of Madras 

See Fevision— Civil Cases 

[LLR 18 Mad. 229 
See Tearsfee op Civil Case— General 
Cases LLR 23 Mad. 329 

Agency of Ganjam and Vizaga 

patam— Agent s Court at Vitagapatam Juris 
diction of — Ganjam and J t agapatam Agency 
Court t Act fXXll of 1830) —The Agent to the 
Go\ onior at \ lza^apatam has jurisdiction over all 
suits of a civil nature arising in the Agency The 
rule ngarding the mstit tion of suits of a lesser 
pecuniary value than H5 000 in tin. Divisional 
Assistant s Court is like the analogous rule contained 
in s 15 of the Code of Civil Prrccdure one of 
procedure and not of jurisdiction Where therefore 
a suit which might Lav e been instituted «n the Court 
of tbe Divisional Assistant na» brought in the 
Agents Court — Held that the Agent had junsdic 
tion to entertain it btdht Lai v Ma bar Hossatn 
I L It 7 All 230 Vatra Mandal % Hart Mohan 
Mullick 1 L It 17 Calc 15o Erie! nasami r 
Eanakasabat I L R 14 Mad 183 and Auoustwe 
v Medlycott I L F 15 Mad 241 foil wed 
Velayudam v Aeupachalam I L P 13 Mad 
2"'3 considered. GoubachaNDRa Patnaikcdd t> 
\ikbamaDbo ILR 23 Mad. 307 

of Manager of railway 

bee Railways Act 1890 s 77 

[L L. R„ 24 Calc 308 

of Sirdars in Dekhan. 

bee Pensions Act s 4 

[LLR 17 Bom 224 


Authority of— 

See Cases under Principal and Aobnt— 
Authority op Aobnt 

— of Company 

See Income Tax Act (II op 1886) 

[LLR 22 Bom. 832 

of Court of Wards Suit against— 

See OrDE LAND Retevue Act as 175 
176 LLR 22 Calc 720 

[LR 221 A 90 

of Foreign Sovereign. 

Court of Agent Jurisdiction of— 

Act 17 of 1840 — Bom Jteye XT IX of 1827 and 
Till of 1830 — A sanad issued to an Agent of 
II II llolkar under Act \t pf 1840 an i Regu 
lati n \III cf 1830 was held n t to be invalidated 
l>y th emission to enter the Agent s name m anv list 
of exempted or empowered persons under FNruIa 
tions WIK of 1827 and Mil of 1830 The omis 
sion to secure tbe a"ent am specific jurisdiction 
under Regulations XIII of 1830 n as held to diten 
title him from exercising any but the inert ordinary 


AGREEMENT 

See Cases under Consideration 
See Cases under Contract akd Con 
tract Act 

See Cases under Hianr ay Srir—Ccf 
TRACTS AND AGREEMENTS 
See Cases under otamp Act 187 q sen 
I ART 5 ^ 

between Government and Gov 

eminent Solicitor 

See Costs— Taxation op Costs 

[17 Mad. 162 

executed both in England and 

India. 

See Stamp LLS 1 Mad., 134 

Illegal— 

See Cases under Contract Act s 23 

not to appeaL 

See Appeal to Peitt Council— Pxac 
tick and Procedure— Miscellaneous 
Cases 9BLR, 400 



( «9 ) 


DIGEST Or CASES 


( SCO ) 


AGREEMENT — concluded 

See Contract Act s 2S 

n L.R. 1 AIL 237 
3CL.K.674 
L L. 3L, 10 Calc , 455 10 C L.E. 443 
I L.H. 6 Mad 338 
See Corf sel DB L.E. 480 

not to partition. 


See Cashs under IInn>n Law— Partition 
— Agreement not to partition 


"AGRICULTURAL YEAR. | 

See Deed — C ofSTRrcriof 

[LL.R 18 AIL 388 

- Expiration of— 

See Kohtji Western Provinces Rent 
Acts (1873 and 1851) s 94 

[I L. R., 1 AIL 512 

AGRICULTURIST 
. Definition of— 

See Dezhav Agriculturists Act s 2 

[IL.R 10 Bom. 255 
See Dezhan Agriculturists Pelts? Act 
8 1* I L. R. 11 Bom. 409 

AGRICULTURISTS LOANS ACT (XII of 
1884) 

See Salbpor Arrears o? Reve»ue-In 
CUUDRANCES — bORTH WESTERN Pro 
VINCES Land rz venue Act 

[LL.B 22 AIL 321 


AJMERE COURTS 1 REGULATION (I of 
1877 ) — concluded 

Commissioner who dismissed the suit in accordance 
with the Chief Commissioner 8 judgment The 
plaintiff preferred an appeal to the Chief Cornmis 
sinner from the Commissioner s decision The Chief 
Commissioner did not mate any order on the memo 
raudum of appeal admitting it of directing that it 
should be registered or that the respondent should be 
eummnned or that the appellant should appear on a 
certain day under s 5M of Act X of 1877 hut 
issued a notice to the appellant 8 counsel to appear on 
a certain day The appellant s counsel appeared 
on that day and the Chief Commissioner intimated 
that he was acting under s 651 of Act X of 
1877 The appellant a counsel then proceeded toad 
dre s the Chief Commissioner and was heard for gome 
time and then stopped in consequence of the Chief 
Commissioner tcs-.1t mg to refer to the High Court 
the qncstion whether the appeal from the Cornmis 
sioncr a decision lay to him nr to Her Majesty in 
Council The Chief Commissioner subsequently re 
ferrel such question to the ITigh Court Held by 
the Pull Bench (Spanz ie J dissenting) on a refer 
ence by the Division Bench before which the Chief 
Commissioner a reference came that such question 
arose in the tnal of an appeal within the meaning 
of » 21 of the Ajmcre Courts Regulation I of 
1877 and was properly referred to the High Court 
Held by the Division Bench (Spanzie J and 
Straight J) that the apneal from the Cornmis 
sinner’s decision lay in this particnlar case not to 
the Chief Commissioner but to Her Majesty m Conn 
cil That ur ov Masuda c Tiie "Widows op tor 
Tkakur op Land war a LLE. 2 All , 819 


AJMERE COURTS REGULATION <T of 
1877) 

B, 18 et teq — reference 1/ Com 

m moner of A jmere—Po ere of IT q\ Court — 
JaruLct os — Held that where a point of law 
question as f> the construction of a document is refer 
red to the II wh Court by an order purporting to be 
made nnler » 18 of the Ajmero Courts Regu 
Ltion the High G net cannot consider whether 
the po\ it referred arises in the case in which, the 
reJerenee before itbas been male or not but its 
function* are limited to pronouncin'* an opinion on 
any point which may be so referred to it Kalian 
Mil r RamKhuen I L.R. 21 AIL 163 

83- 17 18 21* 30 37 — Pefrre are to 

ft# TI ji Co rt l* fie Chief Commits oner of 
Ajwt e oaf J/Vi rmro — It ferevt to Chi f Com 
met t v Comm moner of djnere — Appeal 
™ ", * " r '* d ere no l .» nrrorden e 
*• ft Ct f C mm et on Am ju tqm »/ —On an 
appeal fuun a In im in a e.ril .nit or the Assistant 
Gm-rdm-ater f Ap, t tV. Ommi.noner of 

ST.'SS'tt? r”! 1 , "“VS 

10 *»• Chief C-m 
mUsioer of Ajmere aud Malnrara. The Chief 
ConralweNirr deal with the tut as prescribed In 
a 57 cf lh» rc-nLa.« an! rrturatlu toi [£ 


ALIENATION 

See Cases under Attachment — Aliena 
tion during Attachment 
See Cases under Hindu Law— Alieva 
tion 

<See Case3 under Hindu Law — Joint 
Famtlt 

See Cases under Malabar Law — Fn 
DOWMENT 

See Cases under Malabar Law — Joint 
Familt 

Condition against — 

See I ease Construction op 

[I. L. R. 20 Calc 273 
See Cases under Mortgage — Form op 
Mortoaoe 

by Guardian 

See Cases under Act XL op 18j8 s 18 
See Cases under I imitation Act I 77 
s - (1871 s 7) 

by Hindu widow 

Set Hindu I aw—Aliznation — Alien 
ati on nr \\ jdow 

$e# nrrDP i aw— n>ow — P ower op 
Disposition or Alienation 



< 201 ) 


DIGEST OP CASlhj 


( 202 ) 


See Bnmsn Law 1 Moore sLA 175 

— Period of minority for — 

See Lettebs op Admimstbatioy 

[I1E 21 Calc Oil 

ALIMONY 

See Cases rvnEa Divorce Act ss 36 

Aim 37 

See SrsBAxn axd Wipe 

pL.IL 21 Bom 77 
See Par is I L. XL 17 Bom 148 
[LL.R. 24 Bom 465 

ALLONGE 

See Government Peosiissoby Ivote 

[13 BLR. 359 

A MTTF.N 

See Ca«es rsiEE LocAl IktebtiOATIO'- 

Power and functions of in mea 

siiring land. 

See Penal Code 186 

[L L. It 18 Calc 518 
I L R. 22 Calc 286 

Report of— 

See Faise Evidence— Contradictory 
Statements I L. XL 17 AIL 438 
See Cases ram Evidence— Civil Cases 
— Pepobt or Ameen 


L Functions of Ameen -~Dej>uia 

itoit of Ameen to ascertain liabilities of judgment 
deltors — The deputation of an Ameen to ascertain 
tlie respective liability of several judgment crcditora 
is not an improper course for a Court to pursue 
and at all events is net a ground for interfering in 
special appeal with the concurrent judgment of two 
Courts Keisto Cilcndee Gcrio r Bbojo Money 
Dey CnowDHET 22 W R 183 


2. Local miestiga 

tion — Act VIII of 1S59 s ISO — Functions of an 
Ameen appointed to h Id a local investigation under 
s 180 Act \ III of 18o9 discussed. law* Alien and ha 
Das e Jttgal Kishoe Chtckebbutty 

[4 B L. XL Ap 33 
17W R 473 note 21 W XL 281 note 


3 Local tnrestiga 

tton — There were nn limits to the powers conferred 
by Act \ III of 1859 on a Civil Ameen for the 
purpose of mating an investigation Monctf Latx 
Roy r UnvoroonvA Das see 9 W XL 686 

4. • — ■ — — — A Civil Court is 

not warranted m d put id g its functions to an 
Ameen and an \mcen is bound not to go beyond 
tho points referred to him for enquiry 1 am Dhcn 
Dev v Ram Moves Dev 21W R, 2S0 

Iswae Chasdba Das c JaoauKishok CurcKm 
BETTY 411 LR Ap. 33 

[17 W IL 473 note 21 W R 291 note 
See BrnoDA CnrsN Bose r Aiooddya Ram 
Khas 23 W XL, 288 


AMEEN — continued 

5 Power of Mufti Budder 

Ameen to set aside attachment issued by 
lumself — A Mufti Sudder Ameen may set aside an 
attachment in a suit issued from his Court and no 
longer properly in force in the suit although no 
express statutroy power to do so exists But on a 
jetitun to set aside such an attachment he cannot 
also male a declaration as to the right to the property 
attached and claimed to hav e beeu acquired subse* 
qucntly and direct that possession should be trans 
ferred to the petitioner By tAete Cheixap 
rEEDMAL Pillai 1 Mad. 135 

0 — Evidence taken by Ameen, 

— Irregular or ler — Where a Principal Sudder Ameen 
hid deputed a C> il Ameen to enquire into the fact of 
pissessiou instead of hearing the evidence on the 
point himself — Held that even if the Principal 
budder Ameen a order was improper the deputation 
of the Ameen was legal aud the evidence taken by the 
Vmeen was Irgal evidence to be considered on its own 
merits IvAm Churn Mahtoon t Surubjit 
Mahtoon 9 W XL 484 

7 Power to examine witnesses 

^Duties and functions of Ameen — An Ameen 
should be appointed to hold a local investigation only 
when it is necessary to inspect the land which is the 
subject of dispute to take mans of localities to obtain 
information with regard to the phjsical features of 
the place to identify the land tn maps with parcels 
which are the subject of the suit and to identify the 
maps with one another with the aul of objects to be 
found in the land and for these and similar purposes 
an Ameen may examine witnesses when the evidence 
winch they have to give is of such a nature that 
it ought to be taken by bun on the spot Where 
however any fact can be proved by evidence taken / 
otherwise than on the spot that evidence ought to be 
taken by the Court itself in a regular manner and 
not by an Ameen Qucere — Whether where an 

Ameen has in fact been though improperly deputed 
and has examined witnesses that evidence onght to 
be totally rejected. Bindabhn Chunbeb Sibcah 
Cpowdey c lioBUf CnnoiEE Biswas 

[17 W XL, 282 

8 Evidence taken by 

Ameen — It is not admissible Chand RAM r 
Bbojo Gobind Doss 19 W XL 14 

0 — It was not the in 

tcntion of the Legislature to allow witnesses to be 
examined ont of Court by Ameens except with re- 
ference to points for the determination of which local 
inspection is required Shadboo Singh v Pam 
anooobama Lall 0 T9 - IL, 83 

10 The report of an 

Ameen as to a 1 ical enquiry upon a matter which no 
pers nal inspection on his part could decide and in 
regard to which the dopesiti ns of parties acquainted 
with the place could a tt nl proper inf rotation was 
h Id to he in no way irregular simply by reason of 
his having examined witnesses on the sprt Sbzo 
Ms ain BnrGcrr r Bmn Sraon U W IJ 423 

IL Local mretf ga 4 on 

Smts for en \ a nee mm t of rent — Act Till of 1*50 



DIGEST OF CASES 


( 204 ) 


AMEEN — co nt i n lie d 

i ISO —In salts for enhancement of rent it is ft proper 
eonrso of procedure to appoint an Vm een to make a 
I cal incest i "at ion in order to enquire as to the de- 
scription of tbo land and as to the rates paid in the 
nii"hboarhood for sunil ir land and tlie Aroeen has 
power under s. 180 Act \ III of 1859, to examine 
witnesses in the matter Gaub Ciiandba Box c 
Bisuaziunx Dorr 

[1BLB.SIT 1 10 W R., 43 

12. -- — ■ An Amccn appointed 

to h Id a 1 cal investigation hi 5 power to examine 
fitnesses relative to the matter he has to enquire 
lato but the Muimf has no power to direct the Araeen 
to try the whole case when this c urse was ad ipted 
the High Court expressed their disapproval of such 
a practice and remanded the case to the Iilnnsif for 
rc-tnal Baohi siTn biuw r Bajkbisuka Deb 
[1BL.E, SN 2 

13 Direction to enquire into ' 

mesne profits An Amccn when directed to make 
an enquiry as to mesne profits ought not 1a the exeen 
limitago of a suit t inter into cuquineB as to dates 
of disp sscssi n which must be taken to have bceu 
determined by the decree Buox GobInd J.AIK c 
Kau Pbossono JSauc 10W B, 204 

14. Enquiry by Ameen as to 

existonco and value of moveable property - 
T m« Jor making enquiry —In a suit in which the 
Cvurt considers it necessary to order an enquiry by 
a Cts it Amccn into the existence and 'alue of mo'C- 
abli property such enquiry cannot be left to be 
made after dicrec but most be made before the final 
decree is drawn up Boom Dees a r Dioambcb 
Ciuttzrjeb 23W a 422 

IB — Deputation of second 

Aaoen to make enquiry before first Ameen a 
proceedings are annulled.—' When an enquiry 
has been nudi by a Commissioner under the Code of 
Civil I rocniure the Court to which it is reported 
on "lit n t unl'-sa it annnls the proceedings of the 
first enquiry t > order another on the aamc matter 
Ami An Knur Bauadoob « Srst-sscnr 
D*bia 23WR 03 

10 Objections to Ameen s 

report. — Where clear instructions as to a 1 cal 
enquiry ordered by the C urt an. given to an \meen la 


ATVTEE N — concluded 

appear before an Ameen at the time he holds his local 
investigation is not at liberty afterwards to take any 
objection to the Ameen s report Baicun Boss 
Mooeebjee c Bbojo hisnOBE Hitter 
Mojoomdab 6 "W 3h, 130 

20 Misconduct of Ameen.— 

The Court is bound to enquire into charges agonist 
a Civil Court Ameen (such as can be readily enquired 
into and their truth either disproved or proved) 
Abdool Kceeeu Biswas c Campbell 

[8 W R 172 


ANALOGOUS APPEALS 

See Pbactice— C im Cases— Court Tees 


tj tbrra by iithcr party then and there they have 
no i_vound of e m plaint after the Ameen has earrl«l 
«vt his inj mrti e» 1/lheOart aetrujv H hi* rq» rt 
lUMESsra loir hAaCur* I ox llWIL, 155 

17 — — Objecti ns to the 

Ameen a rep rt shall 1 l>e enquired into If taken 
within a reasonable lime frrm the return <f the 
rep rt, even wlirrv the rase has been struck <(! the 
file Issr* Cncscra Auieee t bran Kuan 
C aownusr ll W It,, 05 

. , ' " Aof ee 0/ 1 me 

fix JV -lMssts'ls a Uet mu be tfveuct the 
time tied f ~r nranrg objection* t the rrtvwt I lx 
h AAAIS **m« * oust ED Hi* La LA Cnowpasr 
s.- _ [21 WE.2 

“ . . 7 ‘ " Jrt !f *°f “PP«Or- 

fay S 9t, °" —A party who refuses to 


[L L R., 20 Calc 124 
ANALOGOUS CASES 

See Appellate Coubt— Exercise op 
Powers in 1 ahious Cases — Special 
Cases— Analogous Cases 

[15 W R., no 342 
See Execution op Decree— decree to 
BE EXECUTED APTEB APPEAL OB PE 
view 0 W R 270 

See Keview— Grounds fob Review 

[3 B L. B , A. C 287 


ANANDRAVAN 

See Malabab Law— Joint Family 
See Malabab Law— Maintenance 


ANCESTRAL ESTATE SON S INTER 
EST IN — 

See Cases under Hindu Law— Aliena 
tion— Alienation bx 1 atueb 
8«e Cases undeb Hindu Law — Joint 
} aihly — \atube op and Interest in 
Joint PaorEExx 


ANCIENT LIGHTS, OBSTRUCTION 
OF- 

See Injunction— Special Cases— Ob 
STBC trnoN ob Injubx to Kioma op 
Pbopjrtx* — -L ionx and Aie 
See Cases under Prescription— Ease 
lie nts —Light and Air. 


ANIMAL. 

See Prevention op Crueltx to 
Animals Act L 1a R., 24 Calc. 881 

— Keeping without Licence 

See Calcutta Municipal Consolidation 
Act s 307 ILR, 25 Calo, 025 


animals fera: natural 

See Cases under Wild Animals 


ANNUITY VALUE OF— 

See Court Pies Act bch 1 art 11 


[X L. XL, 1 Horn. 118 
11.11,3 Calc., 738 
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MdT't or CA<K« 


{ r*> ) 


A ma r uT TiA^ settlement 

nrui5 » app ' V '»T- 

ILL.R- 10 Ote n 051 

APOSTATE FATirnn. 
ftt S!mo»irr*» 

fl3B L. IL, 160 153 not* 


Arr£AB-".f,«.w 

*tt Ci*r« r*rra Tftnmn Jrwi Jests 
ricTioa or 

Set Ci*rl err** Difotci .Act • fr 
S/r Did ratr* N*om« Act ii 72 
73 

Sr* 1 *ai> AcCcnnjoa Act * S5. 


APPEAL. 

Crl 

1 bmi "rnr cites er 1 aw 

r« 

2 riOBT or Am al, rrrrcr or ! 

Er r 1 ii os 

20: 

a Acts 

r« 

4. AtuniTioa 

222 

5 Bengal Acts 

235 

C Pobeat Act* 

239 

“ CttnricATE or ArBijfiiTtATjoa 1 

(An* XWl! orl«S>AaT,\llcf 

i£s3j 

210 

8 . Costs 

213 

9 Dtcttrs 

217 

10 Dmm is ArrtABAyct 

201 

11 Ex TAtnt Cut* 

2C3 

12 ExtcrnoT 0 r Decbees 

2/3 

ta) QctSTioa cr ExtcCTloa 

2*3 

(t) Pasties to Sms 

2S3 

15 Let-tees Patent cl. 12 

295 

H. M albas Act* 

295 

15 Bakaoemeet or Aments Peo- 

febtt 

290 

1C Measurement or Lakss 

290 

1 H W P Act* 


18 Obdees 

301 

19 Fbokatz 

331 

20 Eeceivebb 

332 

21. bEGCtATioa* 

334 

2** Sale Pf "Execution or Decbeb 

335 

23 OBJECTIONS BE ItEEPONDEKT 

340 

21 Grounds or Appeal 

350 

25 Dismissal or Appeal 

351 

See Abatement of fctrjT — A ppeals 

See Cases undee Appeal in Cboiikal 

Cases 

See Cases undeb Appeal to 

Pbitt 

Cornell. 

See Bengal Act III or 18 0 


See BkkoaIi Cniir CotTEia Act 1871 


See Bcbua Co cetb Act If 75 « 4 

.-P i ». S Cala 04 
L L. B 13 talc., _21, 2£ 


v t , Cm* r «tz% imiii PiTr-cr, a. 
It 

‘'f* Lmm lirraT ’Sosth 1\ rsrtsa 

PboVUCt* ct. 10 

C»«tt cirocallinsil BorfDAtr \cr 

See Cm* carta 1 a errs Srrr— Atttiu 
K t e Ci»H Capxn PlACTICl— ClTIt CASE* 
— ArrrjL. 


Set Prctsnr** Act 

See Cm* m» Ilium-Cun or 
Arrrii int* 1 ima^d 


Set Citts carts SrtciiL os bECoan 
Arttu- 

Ket Ca«i« carts \ AlCATIOa or SUIT— 
intin 


— Abatement of— 

See AaittMrar or Scit— A rrms 
?<« Arrtils ia Caiutau Cists— r»Ac 
Tier and Psoctrcsr 

[ILE 2 Pom 604 
I. Jj It 10 All 714 


See Costs— abated freir c» \rrtit 

[I L. B , 8 Calc , 440 


— Adding parties on— 

See rumrs— Arriao Pibties to Scitb 
— Appellants 

Ar« Pasties— Adding Pasties to Scits 
— llESroVDEBTS 

by one defendant, Bovereal of 

whole decree on— 

See Cists cndes Civil Pbockdoee Cope 
1882 s. 644 

by one plaintiff against another 

See Pieties — Substitution or Pasties— 
Plaintiff* I. L It 15 Pom 14E 
— Grounds of— 


See Cases pndee b fecial os Secope 
Attlu.— O sovaoB or Appeal 
— Memorandum of— 


* 1 ellate t ousts— Exercise, c 

Powers rii.iom Cim-Ami 
Weuouaspitu op 


[I L n 16 Mad 29 
1 IB 4 2 Mod. 166 


See Cim Pbocedchb Code a 543 

[I L E 1 AIL 260 
1 Ind. Jur O 8 121 
W B 1804 136 
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DIGEST OP CASES 


( »1 ) 


AM ESN — ■ continued 

i ISO —In suits for enhancement of rent it is a proper 
course of procedure to appoint an Am een to make a 
1 cal investigation in order to enquire as to the de- 
scription of the land and as to toe rates paid in the 
neighbourhood for similar land and the Ameen has 
power tinder s, 180 Act \ III of 1859, to examine 
witnesses in the matter Gattr Chandra Roy n 
R AS JIBE JUKI DuTT 

[IB L B S N I 10 W R, 43 

12. • ' ' • - '■ An Ameen appointed 1 

to h Id a 1 cal investigation has p iwer to examine 
witnesses relative to the matter he has to enquire 
into i but the Munsif has no power to direct the Ameen 
to try the whole case when this c nrse was adopted 
the lliph Court expressed their disapproval of such 
a practice and remanded the case to the MflRSif for 
re-trul Raohoath Shaw * Rajerisbna Deb 
[IB LE. S K 2 

13 Direction, to enquire into 

mesne profits \n Ameen when directed to make 
an enquiry as to mesne profits ought not in the cxccu 
ti >n stage of a suit to enter into enquiries a* to dates 
of dup ssession which must be taken to have been 
d tcrmincd by the decree Bijoy Gobind Naik c 
Kali 1 rossono Kaik IflWR 294 

14. Enquiry by Ameen as to 

exiatonce and value of moveable property - 
Time Jor male my enquiry — In a suit in which the 
Court consider* it necessary to order an enquiry by 
a Cml Ameen into the existence and value of move- 
able property such enquiry cannot bt left to be 
made after decree but must bo made before the final 
d crec is drawn up Rohim Debla t Dioambur 
Chatterjee 23W R 422 


IB 


Deputation of second 


Ameen to mako enquiry before firet Ameen a 
proceedings are annulled. — When an enquiry 
has bum made by a Commissioner under the Code of 
Civil Iriccdure the Court to which it is reported 
cm-kt n t unless it annuls the proceedings of the 
first enquiry t onl-r another cn the same matter 
Arm Am Kuas Dauadoor t S cues a city 

I>raiA 23 "W R 93 

10 Objections to Ameen a 

report. — WU t cl nr mstructi ns as to a 1 cal 
enquiry r doted by th C urt are giv cn t > an \xnceu m 
the rresetice of l> th parti i nod n objcctl u is made 


uthrr party then and there they have 
no grjund of e mpUiut after the Amcui lias earned 
tut Ln Ins ructi us if tbc G urt actr np^n his rep rt 
Ills sis sc a lore Kavchcn ltor 11 W II 165 
— Objecti n» to the 




nqvrt shmld be enquired into if taken 
”«* ■» * n»*«ukll time fn to the return f the 
m» r*-, r rn wlirr the caw lias been ,tnick <£T the 
file I si* Cdcsder Auibee t krau Khan 
11 W It., 05 

. , j r ~ 'ob<v oj time 

T *♦»"*» Uu tic mist b pvco of the 
Um« 6 iM I t twar-g objrctirtis l the r port I AM 
\aba:» H»o * uvsriDitiN Uu Cuownuar 

121 W R.2 

■P arty mot appear- 


'19- 


imj 'SlJoealjnutt ,atio* -A party win refuses to 


T 


AMEEN — concluded 

appear before an Ameen at the time he holds his local 
investigation is not at liberty afterwards to take any 
objection to the Ameen e report Basiun Doss 
Mooxerieb c Brojo Kishorb Mitts® 
Mojoomdab 6 w R, 130 

20 Misconduct of Ameen. — 

The Court is bound to enquire mto charges agamst 
a Civil Court Ameen (such as can be readily enquired 
into and their truth either disproved or proved) 
kBDOOL KUBEEM Biswas v Campbell 

[8 W B, 173 

ANALOGOUS APPEALS 

See Practice— Civil Cases— Court Fees 
[LLB 28 Calc 124 
ANALOGOUS CASES 

See Appellate Court— Exercise or 
Powers in \ ariovs Cases — Special 
Cases— Analogous Cases 

[15 W R, 110 342 
See Execution op Decree— Decree to 
BE EXECUTED APTER APPEAL OB RE 
view 9 W R 270 

See Review— Grounds por Review 

[3BLR A. C 287 

ANANDKAVAN 

Bee Malabar Law— Joint Family 
See Malabar Law— Maintenance 

ANCESTRAL ESTATE, SON’S INTER 
ESTIN- 

See Cases under Hindu Law— Aliena 
tion— alienation by Father 
See Cases under Hindu Law — Joint 
lAlOLY— NATURE OP AND INTEREST IN 
Joint Property 

ANCIENT LIGHTS OBSTRUCTION 
OF- 

See Injunction— Special Cases— Ob 
BTBCCTION OR INJURY TO FlOnit OP 

Fbopbbty — Lioht and Air 
See Cases under Prescription — Ease 
me nts— Lioht And Air. 

ANIMAL. 

See 1 retention op Cruelty to 
Animals Act L L. R 24 Calc. 881 

Keeping without Liesnce 

S/e Calcutta Municipal Consolidation 
Act s 307 L L. R 25 Calth, 625 

ANIMALS FERE NATURE. 

See Cases under Wild Animals 
ANNUITY, VALUE OF— 

I Ste Court lass Act sen I art II 

[ILK. 1 Rom. 11B 
LL.R,3CaIc. 730 
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AKTEK’DTTIAL BETTIjEMKNT 
Am II ri band and VI in , 

[LL.E 10 Calc C51 

APOSTATE FATHER. 

Maboszdan Law— U mum 

(13B Lit 160, 103 note 


APPEAL. Col 

1 ArrEAL rjyrtr given bt Law 20S 

2 Bioiit or Appeal, Effect op 

Repeal oz 2 03 

3 ACT* 209 

4. AEBITBATION 222 

6 Bzxoal Acts 239 

C Bombay act* 239 

" Certificate or Awii'nsTBA-non 

(Act* \K\ II op lECj and \ 11 of 
lSS'i) 240 

8 Costs 243 

n Decrees 247 

10 Dr?ACiT ik Atpzabascz 261 

11 Ex paste Casks 268 

12 Execution op Decrees 273 

(а) Question a Execution 273 

(б) Pasties to Sen* 283 

13 Letters Patent cl. 12 295 

14 Mambas Acts 295 

15 Management op Attached Pbo 

pebip 296 

16 Measurement op Lauds 296 

17 L 11 P Acts ^98 

18 Obdebs 301 

19 Peobate 331 

20 Receives* 332 

£L Regulation* 334 

2° Sale in Execution op Decbeb 33o 

23 Objections bt Respondent 340 

~i Ground* op Appeal 350 

25 Dismissal op Appeal 351 


See Abatement op Spit — Appeals 
See Cases cndeb Appeal in Criminal 
Cases 


See Cases under Appeal to 
Cor ncii. 

See Bengal \ct III op 18”0 
See Bengal Civil Cotbts Act 


18/1 


See Burma Court* Act lf75 b 4 

r r ttVACto 84 
LLR 13 CaltL, 221, 23 
See Cases under Costs— Special Cast 
— Appeal. 


APFE AL — co n ( 1 n ue d 

See Cases cndeb District Jcdoe Juris 
diction of 

Set Case* under Ditobce Act * 56 
See Cases cndeb Insolvent Act ss 72 
73 

See Land Acquisition Act s 35 
See Cases under Lettebs Patent cl 
15 


See Lettebs Patent Lobth 11 esteen 
PROVINCES cl 10 

See Cases cndeb Madras Boundary Act 
See Case* odeb Pacpeb Suit— Appeals 
See Cases cndeb Pbaoticb— Civil Cases 
—Appeal. 

See Recorders Act 

See Cases cndeb Demand— Cases op 
Appeal apteb Ramand 


See Cases under fcpEciAL ob Second 
Appeal 

See Cases cndeb Valuation op Suit- 
Appeals 


Abatement of— 


See Abatement of Suit— Appeals 
See Appeals in Criminal Cases— Pbac 
tice and Procedure 

[I L R 2 Bom 004 
X L R 19 All 714 


See Costs— Abated fctii cb Appeal 

[I L. E 8 Calc 440 


— Adding partioa on— 

See Parties— Adding Pasties to Scitb 
—Appellant* 

See Pasties— Adding Parties to Scits 
— Respondent* 

by one defendant Reversal of 

whole decree on — 

See Cases cndeb Civil Procedure Code 
1882 b.644 

by one plaintiff against another 

See Pasties — Substitution op Parties — 
Plaintiff* I L R 16 Bom 146 


OSCOND 


Ote L.A. ES UNDER bPECIAL 

Appeal— Ob ocnd* op Appeal. 

Memorandum of— 

See Appellate Coubts— Exebcise op 
TOIVUIS I* T.B10CS Cllll-inm. 
MEMORANDUM OP 

(t L. 3?„ 15 Mad. 20 
I L R. *.2 Mad. 165 
See Citil Procedure Code *. 543 

p L R 1 Aa 200 

llnd. Jur.O 8,121 
■W H., I8e4, 136 
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See Limitation Act 1877 s 4 

[IL S,1 All 280 
IIE 2 All 875 
LLE 10 Calc 250 
ILE 19 Calc 747 
I LR 15 Mad-, 78 
I L R 12 AIL 129 
See Practice— C im Cases— \ppeal 

[LLR 14 AIL 221 
ILE 12 All 61 
I L R 18 AU 77 
See Cases under Special oe Second 
Appeal— Admission oh Summabt 
Rejection op Appeal 

Peremption of— 

See Letters 1 atent Ilian Court cl 15 
[L L R 17 Calc 68 

Presentation of— 

See Vppeal in Criminal Cases— Practice 
and Procedure 1 L R 1 Mad 304 
[LLR. 15 Mad, 137 
I L.H 19 Mad. 354 
I L.R. 20 Mad. 87 
See Letters Patent Is W 1 cl 8 

[I L R 22 AIL 331 
See Cases under Limitation Act 1877 
8 4. 

hee rLEADEB— Appointment and Vptbar 
A1.CE ILE 18 Mad. 285 

Hovivor of— 

See 1 bivt Council Practice of— rs i 

Y1V0B OF AlTEAL. 

[LLE 21 Calc 097 
L.R..21LA 103 

Right of— 

See Cases under Rioiit of Appeal. 

Substitution of parties on— 

Nf» Parties -Substitution of Parties — 
Appellants 

See r arttes— Substitution of Parties — 
Respondents 

1 Docroo — Jn Ijmenl — An appeal 

lip* from thf d>cree anj not from the jul-rn nt 
of a Court of original juns Lotion. In a *u»t to 
rrro r possession of certain lan Is by sitting asil 
a sur l j sh^cc Irate of them a decree was nude 
liml in^, the suit but in the jnl ment of the 
Court there wu a f ndin a-ainst the defendant si to 
•rune Hern* of tb con.i 1 ration for the 1 asc 11 el l 

be roall o t aj j Tiitut th t fin ling I an Koora 
r ItsrowrNp Koota 

[Olt W„lO Agra F B 3874 298 
> >ow*it I i| itsjBANj t *t 0 N W 412 
“h»va '•ooNtnut Di«u I>rn*M»r*EE !>esu 
[13 W IL, 1 

CnowniiKt Mahomed Movin 1 mrn 
llMtl * 13 tv n. 230 


APPEAL — continued 

Contra SHEOGHOLAM SlNOH V L UBSINQH 

[4 N W , 120 

Stephenson t Unnoda Dossee 

[6W R Mis 18 

1 APPEAL NLYPLY GIV Eh B1 LAW 

2 — - — Proceedings instituted prior 

to change in procedure — Appeal from order 
under a 312 Cicil Procedure Cqde (Act XIV of 
18S2J — Act VII af 1888 si 5o 56 —It is a general 
principle ot law that an appeal newly given by law is 
made applicable to proceedings instituted before that 
change in procedure is made Held accordingly 
that an appeal from an order under the second para 
graph of t 312 of the Cml Procedure Code although 
made beforo Act V II of 1888 came into force would, 
upon the operation of that Act lie to tho Court to 
which an appeal would he from the decree in the suit 
in relation to which such order was made Hurro 
sunian Debi v Bhoiohan Baa Vanjt IBB, 
13 Calc 86 explained and distinguished In THE 
MATTER OF ANDND (.BUNDER ROF T NlTAI BlIOOMU 

[I L R 10 Calc 429 

2 RIGHT OF APPML EFFECT OF REPEAL 
ON 

3 Civil Procedure Code (X of 

1877)— Ct rtf Procedure Code 1859 — In all suits 
instituted before Act \ of 1B77 came into forco in 
which an appeal lay to the High Court under Act 
Mil of 1859 an appeal still lies notwithstanding 
the repeal of that Act by Act X of 1877 RUN JIT 
Sinoh v LIererban Koer 

(I L R , 3 Calc , 032 

4 Civil Procedure Code 1859 

— lleptal bj Cinl Procedure Code 18”7 — V decree 
waa obtained ex parte before October 1st 1877 
and an application was mode by the defendant tor 
the first time in May 1878 to have the case re- 
opened This application was refused and an appeal 
was thereupon preferred against the order of refusal 
Held that no appeal would lie under Act X of 
18/7 and that as there was at the time of that 
Act coming into operation no proceeding on foot 
on the part of the appellant which could be saved by 
the operation of s t> of Vet I of 18G3 there was 
no remedy ly way of appeal from the order under 
Vet % ill of 16ti5 llvniif Si nj\ v Hehcrba n Aoer 
I L R 3 Calc ,662 2 C L It 391 distinguished 
In the matter of apacb Ojiu c Kam DutARI 
Koer 4 C L R. 18 

5 General Clauttt 

CongoMat on Act 1 of 1868 » 6 — Order refuting 
ittne\me»t in execution of decree -llepeat by C nl 
Procedure Code \ of 1 S'*’ — The hold r of a d Tree 
for ni© icy applied for the attachment in the execution 
of the deer c of c rtaln moneys d posited in Court 
to the en lit of tl c judgment-debtor On {bo ills 
Jane 18 7 the Court or first Instance refused the 
nttaebm -ot on the ground tliat tho decree directed 
tl c sal of ccrtalu imtnor »l le t roperty for its satis* 
faction an l awanlr 1 no other relief The ord r of the 



( 209 ) 


DIGEST OP CASES 


( 210 ) 


APPEAL — continued 

2 BIGHT OP APPEAL EFFECT 01 REPEAL 
ON — concluded 

Court of first instance was affirmed by the lower 
Appellate Court on the 4th August 18/7 Act X of 
IS 1 7 repealing; Vet \ III of 1 So 9 and Act XXIII of 
1861 came into force on the 1st October 1877 
On the 13th No' ember 1877 the decree holder applied 
to the Hi 0 h Court for the admission of a second 
appeal from the order of the lower Appellate Court 
on the ground that the decree had been misconstrued. 
Held that an appeal was admissible under the ri 
pealed Act Mil of 18o9 under the provisions of 
8 b of Act I of 18C8 Held also that the order of 
the lower Appellate Court was also appealable under 
Act X of 18/ 7 Tauctm Peasad r Ausan Ali 

[ILE 1AU 668 

6 Change of pro 

cedure — Might of appeal— Order under Ctixl 
Procedure Code 1377 setting aside tale under 
Act nil of 1859 — Where a decree for Bale of 
certain property was obtained uuder Act VIII of 
18o9 and the property was sold but an order was 
passed after the new Code of Procedure Act X of 
1877 had come into force setting aside such sale — 
Held that an appeal would he from such an ordei 
under Act X of 1877 Habbhns bAUAi r ISiiaiko 
Pebshad Sixqh IL E. 6 Calc 259 

[4CL E 23 

7 Civil Procedure Code 1877 

— Act XII of 1879 t 102— General Clauses 
Consolidation Act (1 of 1858) s 6 —On the 2„th 
June 18/9 a Subordinate Jud„e made an ordei settin D 
aside the sale of immoveable property id the cxecu 
tion of a decree from which au appeal was pre 
ferred under Act X of 1877 to the District Court 
on the 2oih July 1879 before Act XU of 18/9 
came into force Held that as the appeal would 
uot have lam at all had Act \I1 of 18/9 been in 
force on the date of its institution 8 102 of that 
Act did uot apply but as the appeal lay to the 
District Court under the law in forco ou that date 
it was competent to dispose of it under tho provisions 
of s G of Act I of 18* 8 Dcboa Phabad v Fam 
Chaban I. L. K 9 AIL 785 

8 Registration Act 1871 — 

General Clauses Casssahdahan Ad J of JSSS — 
Repeal by registration Act III of 1877 — An order 
refusing registration of a deed was passed on 23rd 
August 18/- and when Act \ III of 1871 was in 
force an application foi review was presented and 
finally rejected on 20th December 1877 after the 
repeal of Act VIII of 1871 by Act III of 1S77 
Held that under the provisions of s G of Act I of 
1808 (tho General Clauses Act) the proceedings 
must be gov erned by tho Act iu force at the time 
when they wero instituted — namely by Act \ III of 
1S/1 —and therefore no appeal would he Mauouet 
IIOSflEIN r IlADZI VBDCLLAH 

[I LB. 3 Cslc 727 
3 ACTS 

0 Act XXXV of 1858— Order oi 

applic ittunfor permission to alienate properly of 


APPEAL — co nt issued 

3 ACTS — continued 

lunatic — An appeal lies under s 22 of Act XXXV of 
1858 against an order passed on an application for 
permission to alienate the property of a lunatic 
Dinzsii Chondeh Uaneeji r SorDAiirNi Dbbi 

[4 C W K 528 

10 Act XL of 1858 as 21 and 

28 — Order rejecting application for removal of 
guardian —The order of a Jud c e rejecting au ap 
plication for the removal of a guardian under Act 
XL of 18i8 is appealable In tub matter op tub 
PETITION OP MoHENDBO I\ ATH MoOKEEJEE 

[7BLK. Ap 9 
Moiiendbo Nath Mookebjee r Bama Soon 
dobee Dabea 15 W E. 493 

1L Cancelling of 

order appointing Collector manager — Whether a 
Judge cancels his own order uuder Act XL of 1858 
appointing the Collector to take charge of a minor s 
estate a friend of the minor ou behalf of tho minor 
as tho paity interested is at liberty to appeal under 
the provisions of b 23 Sueo Pershcn Chooey 
t> The Collect ob op Sahcn 13 W R 250 

12. Party to pro- 

ceedings— Right of appeal —Any person who 
being a party to proceedings taken under Act XL of 
1853 »s injnmusly aifictod by an order passed 
thereon is under a 28 of that Act entitled to 
an appeal In the matter op the petition op 
Nazibun Mchampee t Nazibon 

[I L R 6 Calc 10 
6CL.R 210 

13 Order refusing 

to recall certificate under Act XL of 18o3 — Where 
a Civil Court in the exercise of its discretionary 
power refuses to recall a certificate granted under 
Act XL of 18oS there is o appeal from such refusal 
CnOMVTKAB Hohjnee Dossee t Raj Rakiial 
Mittzb 22 W R , 470 

14 Burma Courts 

Act (XVII of 1875) s 9o — Cert ficale of ad 
ministration — The appeal given by s 28 of Act 
XL of 18o8 is snbject to the ordinary law of appeal 
laid down in the Burma Courts Act No appeal 
therefore will he from an order refusing an apphea 
tiou for the issue of a certificate of administration 
under Vet XL of lgoS it being impossible to place 
any specific money valuation on such an applicati n 
In the mattzb op the petition op Mcxla Adjim 

[ILR 14 Calc 351 

15 Act IX of 1801 Order 

passed under — An appeal lies under Act VI of 
1871 to the Judge from an order of the Subordinate 
Jud„e passed und r Act IX of 18G1 SonamONEE 
Dossee r Jot Doosoa Dossee 17 XV R. 551 

10 Act XXm of 1891, o 6- 

Talabana Failure to deposit — Application for re- 
r etc of judgment — A filed a memorandum of 
app al but failed to deposit the sum required to 
d fray the cost of issuing the usual cotuc oa the 
respond mt. When the cast came oa for hearing it 
was found that in cons ■’queue* of At failure to 
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APPEAL — continued 

3 ACTS — continued 

depot no notice had been served on the respondent 
And tbo Judge dismissed the appeal under s 6 
of Act \MII of 18G1 Within 30 days after thu 
A presented a petition explaining tbo reasons of bis 
default and proving that on payment of the 
ta abai a the appeal might be restored to its place 
but tbo J ud„e without considering the reaao' s which 
A bad given in bia peuti u dia>ll wed his prayer 
Held that no appeal lay fr m the older of the J udgo 
rejecting A a petition which was of the nature of 
an application for a renew of judgment KaW 
VBIS1INA Chandra r Habiuab f UCCKERBCTTY 

[IB L.R. A. C IB 5 

lows, 160 

IT - - - - — • — ■ — - ■ Order dismiss 

my appeal for tcant of prosecution —There was no 
pronsiou in a G Act Will of 1861 for the re- 
admusion of appeals once dismissed under the pro- 
vision* of that section ho appeal lay from the 
order dismissing thim RAUZSV13B Ddtt r Loot 
ruNMssA 0 VJ R Mis 130 

18 . A ct XIV of 1803— Proceed 

i opt of Settlement Officer under Act Jilt of JSt>3 — 
The proceedings f a betthment Officer under s 8 
let \1\ tf lfcC3 were not judgment# or order# I 
appealable to the Judge or especially to the Hi-'h | 
Court under Act X of 1859 Ahmed All hnAN «■ I 
NCBtEAl 2 Agra 239 

19 Act XIX of 1803— Awf for 

partition under Act A / \ of 1S63 • B— An appeal 
l»r to the Judge m cases of partition under Act 
XIX of 190a where the objection raised by the 
party opposing partition u severalty of h Iding by 
virtue of a former partition KUNCiiCN bixan r 
CB005WA 1 Agra Rov 44 

29 — — — - Act XX of 1603 Order 
passed tinder —An appeal docs not he from nn 
order passe 1 under the JUhgious Fndowmcnta Act 
(W of 18C3) but the party dissatisfied with the 
orler may seek to sit it aside by a regular amt 
hutniBAU bivaji eiLa* raon Ioojcouy 

[W R. 1084 Mt e ,25 

Viiirs Rossxn v Au Roams 4Tf'V5T 3 

21 a 6-Cs«t Pro. 

retire Code JS~7 e Cl' — \n appeal lie* under 
s fi4" of the Cole of Civil 1 rtKvdure against 
an «rd r of a District Court unhr s- 6 ket XX 
of lvra St WAS ACKXM *AOT» V IlATA MtU 
vita* L L. n, 4 Mad. 205 


-2. - — Onter appoint 

»*? tr»*< 1 < > » , ewivmme t— C.nl 1 roci 

de Id* iP> n,, „ e Unct of U<q 
C .* 1 . ° IT* 1 ■ « « th 111 h Court from 11 
r*d«-r of a Dxtri l Jul n 'll i t ol Art t\ t 
1» Ct ipfontm a troi of a r.li,V) M mdowmcii' 

'*77 K /. 1 H MMf 

f IVmel t • t iya Vi4 • « flat* Jf a f m urn 
I t. F* 4 Slat 2- 5 AnmetOxA t«ra. X\ c Vug 
Oust t *t* f-r* ran revise »,ch order und. 
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s 623 of the Cinl Procedure Code. SosfASPSDABA 
MTOAUAB v V JTBILING A JIUrjAXlAE 

[LLE,19 Mad , 285 

23 . * 6 10— Order of Dis 

tnet Judge filling \acancy on committee — It is 
not to be assarted that there is a r> e hi of appeal 
in every matter which cjmes under the consideration 
of a Judge such right must be given by the 
enacted law or equivalent authority The High 
Const bias no yarwiictiQU, to hea? an appeal {torn 
the order of & District Jud c e made by him on 
petition pursuant to s 10 of Act VX of 1863 
(Religious Indjwmcnts) appointing a member to 
fell a vacancy in a committee Is either that Act nor 
the general law gives any right of appeal which 
therefore dors not exist from such an order 
JllNAKBHI KaIDTT r hoBBAMANTA SASTBI 

[XL R II Mad 28 
L K. 14 L A. 160 

24 — — — — — b 18 —ho appeal 

lies from au order passed under Act XX of 1863 
s 18 Deibcs Banco Beoajt r Abpoob Rahman 

[21 W It. 308 

25 Ci i if Peace 

dure Code t 622— Order refusing permission to 
,ve—An order passed tinder a 18 of Act XX of 
I8G3 refusing leave to sne is not appealable nor 
If tbe Judge has exercised his discretion liable to 
revision under s 62‘ > of the Code of Civil Procedure 
H HE \ ENKATE3WAB I L.H. 10 Mad., 08 

See Anovtjiops Case 

[I L. R , 10 Mad , 08 noto 

Xazeji Ati c Azeu Ait Kuan 

PUU8 Calc 382 

Xor is an order under s. 18 granting leave 
to institute a suit appealable. Pbotap Cuavdba 
Misssb r Bbojonatu Aliases 

[LIB 10 Calc , 275 


20 


• Order 


•etthout jurisdiction — Where a Civil Judge upon a 
petition applying under s 18 of Act XX of 
1863 for leave to institute a suit made an order 
disposing at once of the matter in dispute and. hi* 
successor reversing the former order decided by an 
order upon the rights of tbe parties — Held that 
though both orders were made without jurisdiction 
that fact did not give the High Court on appijjato 
juris fiction in the matter Kavxbaja b und ah a 
MrSTZrA PttlAI r JlAllA JiJLIEAN Print 

[3 Mad, 03 

27 Act XXI of 2803 s 27 -Infer- 

locutorg ur<tr of I ec Mer of liougo n—Ctttl Pro- 
cedure t de fsyp , 1,3 — \o»pp ul lay to the HKh 
under a 27 Act \\1 of i»uj from an Inter 
loeutory order of th I corder of Rangoon I'Msed 
hefurc jud mint la the suit e g one jxuseil under 
# 8t Art 1 ill cf 1 ^9 directing a d tetnliut to 
fnrnuh • eunty hither ucdrrArtlJll 

of 1U 9 thir was any appeal from »n order to 
tnroi.h s«eurity und t s 83 AttBZD Atir 
kunowrp r ntADsTonx «nuf 7W R. C08 
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APPEAL — continued 

3 ACTS — continued 

28 Bengal Tenancy Act (VIII 

of 1885) B 84 — Order of Cictl Court under — 
There is no appeal from an order parted by a Civil 
Court under e 84 of the Bengal Tenancy Act 
Goantrv Moxxah r Bameshub Nabain Mauta 

[L L H. 18 Calc 271 

29 - Ctrl! Procedure 
Code (Ad XIV of 1S92J is 2 599 — An order made 
by a Civil Court under a 84 of the Bengal Teuancy 
Act is net appealable not being a decree within the 
meaning of a 2 of the Code of Civil Procedure and 
no appeal being allowed by ft. 588 of the Code or 
by any special proruim of the Bengal Tenancy Act 
Goghun J lollah v Rameshur Baratn Mahta I L 
E 18 Calc 271 referred to and followed. PbAbi 
MOH tTN ilUXEBJI t BAKODAChCBN CnrCKERBUTTI 

[L L It. 19 Calc 485 

30 S3 00 81 — Order 

as to measurement — CtciZ Procedure Code ( Act 
XIV of 1832 J s 2 — A proceeding under s ^0 of the 
Bengal Tenancy Act is not a suit and the order 
passed in such a proceeding is not a decree as defined 
in the Civil Procedure Code and hence an order 
made under s 91 on an application under s DO 
is not appealable although a declaration waa therein 
made that the petitioner was entitled to nuke the 
measurement with a pole of a certain measure 
Djta Gazi c Baji Lai Spxux 2 C W N 351 

3L B 104 cl 2— Special 

Judge — Dispute as to settlement of rent —No appeal 
lies to the High Court from the decision of a Special 
Judge under i 104 cl 2 of the Bengal Tenancy Act 
Laia Kmux Nabain i Palckdhabi Pandey 

[LLE 17 Calc 328 

32 ss 93 143 — liana 

ger Application for — Suit — An application under 
b 93 of the Bengal Tenancy Act 1885 is not a suit 
between a landlord and tenant within the meaning of 
B 143 and no appeal lies from an order rejecting 
such an application HusaAiN Btrx v Mutook 
dhabeb Lall I L,R. 14 Calc 312 

33 B 153 — Appeal — 

Amount — Co sharer — Eight of suit — Held lor the 
purpose of determining whether or not an appeal lies 
under s 153 of the Bengal Tenancy Act tho term 

amount in that section does not mean merely the 
' amount of rent claimed but the whole amount claimed 
m the suit including rent interest etc Behabt 
Ciiobn SB’s c Bncr Lath Pbaitanik 

[3 C W N 214 

34 ■ Suit for rent— 

Question as to amount of rent — Where there was a 
question as to the amount of rent annually pay 
uble tho plaintiffs claiming R15 and tho defen 
danta alleging the rent to be only H7 8 — Reid an 
appeal lay under s 153 of the Bengal Tenancy Act 
Acbhoy Cdcbn Maji t Sno3trx BacsAN Boss 

[I. L. H., 18 Calc. 155 

35 Appeal from 

decree is rent suit under £100 —The words 
“ amount of rent annually payable by a tenant m 
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» 153 (a) of the Bengal Tenancy Act include the case 
of rent payable by a tenant to one of his co sharer 
landlords who c jlleets his share of the rent separately 
An appeal to the High Ciurt therefore lies u anch 
a case notwithstanding the amount claimed is less 
than HI CIO Nab An* Maiiton v Manoti Pdttuk 
[I L E, 17 Calc 489 

36 Cesses Suit 

for — Road Cess Act (Bengal Act IX of 1880J 
s 47 — Appeal in cases under £ 100 — Meaning of 

rent — Although the Bengal Tenancy Act declares 
that m bs 53 to 08 and m ss 72 to 75 rent in 
eludes ceBseB yet these are enabling provisions passed 
to extend the meaning of rent and it m m way 
interferes with ttie law refusing a ri B ht of appeal 
in suits below H100 in saluc which law is made 
applicable to suits for cesses by s 47 of Bengal 
Act IX of 1880 Rajani Rant Nag i Jaoesh 
was Sin ait LLE 20 Calc 254 

37 — <Sm< for arrears 

of rent — Ddk cess ti hen considered as rent — Ap 
peal ah ere subject matter under value of £ 100 — 
Where dak cess is claimed under the contract by 
which the rent ia payable it must be regarded as rent 
it ti part of what is lawfully payable in money for 
use and occupation of the laud held by the tenant and 
where there is a dispute with regard to such dik ces* 
the amount of rent is in dispute and an appeal lies 
though the amoui t iu dispute is Icbs than H100 
and notwithstanding the provisions of » 153 of 
the Bengal Tenancy Act Watson & Co t toiiRB 
kbisto Bhcthiox L L It. 21 Culo 132 

38 Order of Ee 

rnand —The term order in s 153 of the Bengal 
Tenancy Act does not mean merely a final order but 
includes an interlocutory order such as an order of 
remand S 153 of the Bengal Tenancy Act precludes 
an appeal from an order of remand made in an action 
for rent for less than H100 unless such order 
lias determined any of the Questions specified in 
s 153 Gaqan Chand Saedab v Caspessz 

[4 C W N 44 

SB s J73 — Appeal bp 

auction purchaser whether maintainable — No appeal 
liesat the instance of an auction purchaser against an 
order setting aside a sale under s 173 of the Bengal 
Tenancy Act Eaghu Singh v Misn Singh I L 
E 21 Calc 82o referred to HAbabandhe Adjsi 
nar i r Habish Chandba Der Pal 

[3 C W N 184 

Boanu Singh r Hisai Singh 

[LLE. 21 Calc. 825 

40 — s. 174 Order tinder 

— Civil Procedure Code 1SS2 t 241 — An order 
under a. 174 of the Bengal Tenancy Act is not one 
under s 244 of the Civil Procedure Code and is 
therefore not appealable Kisnoai Mqhtn Bor r 
Sabodasiani Dasi 1C W N., 30 

Srxn Nabain Lail r GobokePbosad 

[3C.W XT.. 344 
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41. Companies Act XIX of 1857 

— Order placing name on Itsl oj contributories of 
company — Ao appeal lay from on order < f a The 
tnct Court pis c ins the name of on all oped allotte on 
tho list of contributories of a company wound up 
under Act XI\ of 18o7 Jamitatrau IIulatbam c 
The Gujarat Tbadims Compavt 

[0 Bom., A C 185 

43 . Order under Companies 

Act (VI of 1882) e. 68-App*nl i» a case 
» here no issue at to title it ratted — An appeal 
lies from an rrdcr passed under e 68 of the Indian 
Companies Act (\ 1 of 188°) although no issue 
lias been directed upon a question of title Aubita 
Lail Ghose r Siraisu CnmDEii CnowpiiBr 

[L L. E. 26 Calc 044 
4 C W N 101 

43 a 162 Order under 

—Police of appeal — Companies Act t tilt — Ami 
fatiot* Act(\P of 1877 ) s IS — Held that noappeal 
lay from an order mado under s 1C2 of Act \ I ( f 
1^82 by a Court under the supervision of winch pro 
cccdings in liquidation litre being conducted declining 
to continue an micstigati n ermmeneed by it und«r 
that section Held also that whither or not the scr 
' ico of notice of appeal within three weeks prondcd I 
for by s 214 of Act \ 1 of 18S2 lmj lies that all the 
formalities prescribed for the presentation and ad 
mission of an appeal by the C jdo of Cn il Procc lore 
must first be gone through before notice of appeal can 
be seired a person appealing nwder the said section 
cannot ai ad himself of the provisions of s 12 of the 
L nutation Act Wall t IIo warm 

[I L B. 18 All 216 

44. — Court Eees Act (VII of 1870) 

fi 12 para, 1— Order fixing amount of court fee 
chargeable on a plaint— Suit by mortgagor to set 
aside mortgage — I aluation of suit — There is no 
appeal against the order of a District Jud e e fixing the 
amount of the Cou t fee chargeable on a plaint 
The right of appeal to which the plaintiff might have 
been entitled under ss 31 to 3G of Act \ III of 18 9 
has been taken away by s 12 cl 1 of the Court 
Fees Act (V II of 1870) Aahatau Madiutbao 
2vAnr c Tub Colircrofi of Thafa 

(LL.lt. 2 Bom 14S 


45 


Order reject ng 

pla nt for insufficiency of talvation — Held f How 
lag Xarayan Madhatrao r The Collector of Thana 
I L R Z Horn 145 that the decision of the Court 
of the first instance rejecting a plaint for inauffi 
ciency of the v aluation and stamp for the purposes of 
the Court Feca Act (VII of 1870) not hemg to the 
detriment of the revenue is final and no appeal lies 
* — . 4 . Mosohab Ganesh r Bawa Bam 
HE. 2 Bom 210 

it: ■ " Order re; eefino 

* ta "Ped-C<tt l Pro 
cedure Collf[-d- et X of 1877) , j tt( Decree — 
An appeal lie®4J? llnrt aa «der rejecting a plaint or 


from it 
cC IT ARANDAS 


A PPE AL — c o n 1 1 n u ed 

3 Adb '-continued 

tbo ground of its being insufficiently stamped, Ajoo* 

dhta PznsnAD r GrsoA l'ERsniv 

fi L. B. 6 Calc. 240 
0 C L. E., 507 

r AJKEX3TO Bambe/i r Bama SoovnrnEE Dassee 

(23 "W H. 206 

47 - Cirri Procedure 

Code 1859 t 80 — S 12 of the Court Pecs Act 
dies not prcicnt a party fnn» appealing to the Il'gli 
Court under s. 30 if the Ciwl I roccdure Code and 
urging that the Court of first instance was wrong as 
to the particular article of the schedule of fees by 
winch the case was gorcracil GhtOamotee Cnow 
DBAWr OorAL CarvDEBFoT low It 214 

49 ^ . - —■ • Appeal against 

an order for payment of additional Court feet — In 
a suit in a fcubordmitc Court by members of a 
Malabar tarwad to set asido an instrument affect 
ing the whole of the tarwad property the Sabordi 
nate Judgcluldtliat Court fees were 1c liable assessed 
on the value of the property and accordingly ordered 
an additional pav ment to be made by the plaintiffs, 
ami on their failore to make the payment dis 
missed the suit Held that an appeal lay from 
the order for pa) ment of the additional Court fees 
and the High Court was not precluded by tbo Court 
Fees Act s 12 from reining it, and reversing the 
decree Kakabayc Kouaitak 

[LXuIL 14 Mad. 100 

49 Order «* ta 

t aluation and date to ichich a tu t belongs— 
Decision as to such class— & 7 cl 10(a) cl 4(c) — 
An appeal lies against a decision as to the class to which 
a suit belongs although it dies not he against a 
decision as to the valuation of tin, suit in that class 
A decision of the loner Court holding that a suit is 
one for specific peri onnanec of a contract of sale and 
to be valued according to the amount of the consi 
deration money is appealable Paha Bua Ivrrntr 
t> Jiaoesu BAMCHAMnaA L L B. 23 Bom. 488 
See Sabdabsivoji r Gavfat SrvQJi 

[ILB. 17 Bom., 56 

60 Guardian aQd Wards Act 

(Vin of 1890) ss 22 45 — Order refusing 
remuneration to guardian — 1 hazir of tlw Dia 
tnct Court was appointed guardian of the property 
of certain minora, but no provision as tohisremnnera 
tion was made at the time of his appointment. Subse- 
quently lie applied for remuneration on his transfer to 
another appointment The Judge passed an order 
refusing to allow any remuneration on tbo grounds 
that his accounts had been badly kept and the estates 
had been mismanaged. The h»ui appealed against 
tho order Held that the order was not appealable 
Gahoadhab Mull r SnmrroBAo Jatdevrao 

[LLR 24 Bom. 05 

51 e 39— .4 p p e a l 

I against order for removal of guardian — An appeal 
j does not lie from an order refusing an application for 
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the removal of a guardian who has been appointed by 
the Court, and also for the appointment of the 
applicant as the guardian PC an I! aydhu SiYOit 
v BBAjnusrAYi Dasia 1 C W N 693 

52. ■ — 3 43 — C ci l Procedure 

Code {1SS2J st 492 503— Order purporting to 
le pasted under appealable section— Appeal enter 
tamed though Judge had no pacer to pass orders 
under the section as he purported to do — By 
t 43 (4) of the G uardia n and ards Act 1890 
in case of disobedience to an order passed under 
sub ss (f ) and (2) of that section in relation to 
the conduct or proceedings of guardians the order 
may be enforced in the same manner as an injunc 
tinn granted under s 492 or s 493 of the Code of Civil 
Prceednre On a petition being presented to a 
District Court as ling that the guardians of certain 
minors who Lad been appointed by the Court undir 
the Guardian and Wards Act mi fit be removed the 
Judge passed an order in which he purp irtcd 1 1 
Is6ne an Injunction under s 492 of the Code 
of Civil Procedure for the attachment of the estate 
of the minors and to appoint a receiver to manage 
the estate On an appeal being preferred against the 
said orders it was contended that the Judge must 
he taken to Lave acted under the Guardian and 
Wards Act 1890 and that inasmuch as no appeal 
was provided by that Act in respect of such an 
order no appeal lay —Held that though both 
orders were passed without jurisdiction the Judge 
purporting to have acted under s 492 of the 
Code of Civil Procedure as regards the issue of an 
injunction and under b 503 as regards the 
appointment of a receiver inasmuch ns order's under 
eitner of these sections were appealable the fact 
that the Judge had no power in this case to pass 
orders under them did not bar tbo IIi"h Court from 
treating the orders as having been passed thereunder 
for the purpose of entertaining an appeal against 
the orders since there was no provisim of liw 
under which the Judge could pass orders attaching 
property or appointing a receiver withiut such orders 
being subject to appeal Wurrtsh Chunder Chou 
dhrg v Kali 3 undan Debia 1/ P 10 1 A 4 \ 

I L P 9 Calc 432 referred to Abdul Pahiman 
r Oayapathi IJjiatta lLH S3 Had. 5Y1 

63 s 47 — Removal of 

guardian— Order refusing to remove a guardian — 
Lo appeal lies under the Guardian and VV ards Act 
(VIII of 1890; from an order of a District Jud^o 
refusing to remoa c a guardian Momma Ciipyder 
Biswas v Taeini Sunkee Giiose 

[L L. K. 19 Calc. 487 

64. Removal of 

guardian — Orler refusing to remove a guardian — 
Upon an application for cancelling a certificate 
of guardianship of the person and property of a 
minor tho District Jud"0 ordered the certificate to 
be amended only as regards the guardianship of 
the person by appointing the applicant as such 
guardian, and ordering a monthly allowance to be 
paid to her f v the education an 1 maintenance of 
the minor The applicant appealed to the Iligh 
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Court — Weld that the order appealed from was 
one refusing to remove a guardian and as such 
was not appealable under els (f) and (g) of s 47 
of the Guardun and Wards Act (VIII of 1890) 
1Jo7/iw»a Chunder Bn as v Tarim Svnlcer Qhose 
T L P 19 Calc 497 followel Pauhwa"TI Dai 
v Iydba Naeaiy Sinsh LL B 23 Calc 201 

55 Appeal — Order 

refusing tod reel the removal of a guardian — 
Whn-e an applicant fir a certificate of guardianship 
applied for a two fold relief namely tint the evist 
in" guardian might be removed and that she herself 
might be appointed guardian and her application 
was dismissed, it was held that no appeal would 
he from the order of dismissal sneb order being 
an order refusin'* to direct tho removal of a guar 
dian Jlfohima Chvnd r Bisiasr Tar m S 'anker 
Ohose I L P 19 Calc 497 PaJchmanti Dai v 
Jnlra Warn n 3,ngh I L P 23 Calc 201 and 
In re Bai IlarTcha I I P 20 Bom 667 referred 
to IilTIAZ UN VISSA r ANWAR UL XAH 

[I L. R, 20 All 433 

58 and 48 —Order 

refus ng to remove a guardian — The effect of ss 
47 (<r> and 48 of the Guardian and Wards Act 
(VIII of 18901 is to allow no nppeal fr m an order 
refusing to remove a gnardmn In rf Bai TIarktta 
[LLH 20 Bom., 007 

67 Land Acquisition Act (X 

of 1870) B 15 — District Judges order on 
reference ly the Collector — Questions of con 
flicting claims to title— Persons claiming interest 
in the compensation — Apnnrtionment construe 
hon of the term— A Collector havin'* acquired 
land under the prom ions of the Land Acquisition 
Act (X of 1870) and a question Laving an en as to 
the right to the compensation — each of two nTal 

I claimants claiming exclusive title to the whole of 
tho compensation awarded — the Collector referred 
the question to the decision of the District Judge 
under s 15 of the Act The Distnct Judge having 
decided the question in favour of one of the claim 
avAa ttw cMwt vppwiei Vt. Cne High Court In 
appeal it was contended that as the provi ions of 
tlie Land Acquisition Act apply to cases in which 
there was a dispute as to the apportionment of 
compensation and not to eases in which there was 
no question as to apportionment and n which each 
of the claimants laid claim to the entire amount of 
the compensati n the order pas ed bv the District 
Jnd<*e was not appealable und r the pmv inns of 
the Act as there was no question of apportionment 
to be determined — Weld that loolmg to the Ian 
guageof* 15 of the Lanl Arqmsiti n Act (X of 
1S“0) which clearly contemplates the refwence of 
such a di pnte being provi del f t m the snb equent 
port of the Act and as there is no other provision 
in the Act made for it the term apportionment 
m Part IV should be given a liberal con traction, 
as including tha ease where the Court has to decide 
be* ween rival clai man ts to tbe entire compensation. 
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The order of the District Judge wa» therefor* 
appealable KabiIIV r AWCrtl 
F [LX K. 16 Pom 625 

58 — ■ b. 39— Additional 

Judge — District Judge— Ctcil Procedure Code 
(Act SIV of 1S82) t 6-17 — An Additional Judge 
appointed to hear cast s under the Land Acquisition 
Act 1670 19 a District Judge witton the meaning of 
e 39 of the Act Uniter *. &l7 of the Civil Prcfc 
dure Code an appeal from the decision of nn Addi 
tioual Judge so appointed tic* to the High Court 
iv TUB MATTER OP TUB APPLICATION Of POBESJI 
NAth Cuattebjub r Secretary or State for 
I ftDiA L L. B., 10 Calc. 31 

59 Land Acquisition Act (Z of 

1894) u 18 19 32 and 54—lleference ly 
Collector to Judge at to disposal of compemation 
aicarded for land — Appeal from Judge t onler — 
Meld that an appeal mil he to the High Court 
fmm an order of the District Judge made upon a 
reference by tin Collector under ss 18 and 19 of the 
Laud Acquisition Act 1894 as to the disposal of 
compensation guarded for land taken up by Oof 
eminent under th Act Balaram Bhramarator 
lion v Sham Sunder harendra IIP 23 Calc 
520 followed. Held also that in an appeal from 
the order of the District Judge above referred to 
the mem randum of appeal must be stamped as an 
appeal from an original decree SllEO RattaK Rai 
< Mourn ILR.21 AIL 354 

00 Military Courta of Bequest 

Act XI of 184L— An appeal liy under let TI of 
1841 Guntuav Doss r Mooitaa Mr ip 

W 229 

6 L ■ — An arpml lay to 

the High Court of Judicature for the Aortb 
Western Frovinccs from the decree of a Military 
Court of Request held at Morar Gwalior Mooltan 
M rix v Geysam Doss 3 If W 75 

eg Registration Act (XX of 1800) 

— h o appeal lies to the H >gh Court from an order passed 
under the Registration Act Raves sue Mauataii 
r RtTLIV AVESiUEEE Debia 9 W It 283 


1 83 and 84- 


h O appeal lay from an order by a Registrar refusing to 
exercise his discretion under » 82 Act XX of 18G6 
Such au order cgme neither within a 83 nor * 84 of 
the Act SabkiFs r Sayoram fcneon 

[6BLK. 678 note 14 W It I94 

04. S 62 — Order refuting 

to allots amount of decree to be levied by tnstal 
■merits — There is no appeal from an order refusing to 
all w the am nut due under a decree passed upon an 
obi gat ion spicwlly registered under s. 62 Act \\ 
of 1800 to be levied ly instalments and directing 
immediate snfemment of the decree Iv tub 
matter of the mnrov of Rash Hejiart Babe 
v [7 W R. 130 

62 63— Order in 

ton of decree— Bond p*c,a% registered- 
traiion Act AX of I860 « ss 63— Held 


APPEAL— cent in ved 

3 ACTS — continued 

(Stpart C J dissenting) that an appeal lay from an 
order passed m the execution of a decree obtained under 
the provisions of s 63 of Act XX of 18GC upon o bond 
specially registered under the provisions of s 62 of that 
Act ltnmanau l \ The Bank of Bengal I L B 
1 All 3T overruled Petition of Path Btharp 
7)1 It J30 and Bar 'loth Challetgtex PulticK 
Ch under IS It r 672 dissented fmm WilATat 
pv VI33A r 'NAJIB r*f MSSA L Is. TL, 1 AIL, 683 

08 — . — b. 5J —An appeal lay 

fri man trd Tin execution of a decree made under* t3 
of Act \\ of L«GG IJniEAjranAT r Ffrvayptz 

[I L.IL 6 Bom. 073 

67 — — — - There was no 

appeal from a decree nor fmm orders passed In 
encution of a decree m*do under s 63 of Act \X of 
16CC DiirarB Ciirvszn r GoUP Coovart 

[LL.IL, 3 Calc 617 

Pntra Rav r Deo Korn 4 M XT’.* 29 

68 - - . . >0 appeal lyin„ 

against a decree mailt under s 63 Act \X of 16G0 
the petition was directed to be returned with a view 
to its bung presented to the Court if desired, by way 
of motion Rasu Deiiart Baru r Gi-rtoassBibu 

[7 W R, 116 

69 — — ■ Specialist regie 

ttred bond — \o second appeal lay to the High Court 
against an erthr passed on an application f r execution 
of a decree m idem a suit on a bond specially registered 
under s. 63 Act \\ of 18C6 Qucere — Whether au 
appeal lie* at all against such an rrder passed in 
procetdm s taken in txceutnu i f such a decrei SrT 
DtTLLAT BHATTACHAHJI r BaBCBAV ClIATTorAUnTA 

[XL.IL 11 Calc, 100 

70 - — ■■ - — as 64 65 — Jlepeal 

Effect of —ho appeal lie* against orders passed m 
execution of decrees under Act \\ of 18CC the pre 
ccdure under that Act having been expressly saved 
by Act X III of 187J which repeahd Act XX cf 
18W3 Ravavamj r Tub Bane of Bengal 

[Lli.IL 1 AIL, 377 

71 — — B. 65 — An appeal 

from au order or decree passed in proceedings had in 
execution of a decree made under * 63 of Act XX of 
16CG is not barred by anything ms 55 of that Act 
Srib cleat Bhatt scijAR ji <■ Baburam CnATTorA 
MW LL.IL 12 Calc 611 

72. ■ — Iu cases in which 

s 65 of Act XX of I860 bars an appeal jt does so 
equally in matters of execution as in respect of the 
mcree passed II PR vat a Chatter jr r Fpttick 
C nmmiR Savaddar 10 w R., 612 

Radha Kristq Dm e Gunga N a r a t w 
Chatiebjeb 23 W R. 32S 

Hcro Scudcri Debia r Pcvchttbau Movuri 
[24 W R. 225 

73 - - 8 84 — Order rtfut 

xrg to register document —Held that there W33 no 
appeal to the High Court from the decision of a D« 
tnct Court on a petition under * 84 of Act XX of 
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1SCG to establish the right to have a document re 
(filtered r.or would the Court interfere with such a 
decision under Regulation "LI of 1827 s 5 cl 2 
Ex PASTE DniSAlTDAI Bhatavtdas 

[3 Bom A C , 104 

74. — — — Order of Pepu 

iy CommtmOiur—Dutnct of Chota haqport — 
An appeal under s 84 Act \\ of 15C6 from the 
order of a Deputy Ccmim sioncr in Chota \a' T pore 
must be made to the Judicial Cornmis loner who ex 
ereises the powers of a Zillah Judge in all the dig 
tncts of that dn moil Is the matter or the 
ystitiox or Bcnntr Mahatoox 8 W R. 260 

75 Order of Di< 

{net Court — An order of a District Court under s. 8-1 
of Act XX of 18 GG wus not appealable to the limb 
Court Same am Mia ee c Janki Koee 

[0WB 122 

70 Decree under b 77 Regia 

tration Act 1877 — Suit to compel registration— 
A ppeal — An appeal lies from a decree m a suit under 
s 77 of the Registration Act 1877 to obtain regis 
tration of a d cumcnt W isitwahbhar Pandit r 
PeabhaeaeDhat ILE. 8 Bom 269 


77 Stamp Act (X of 1862) s 17— 

Order rejecting document tendered in evidence — F n 
ahtg of order —Held that an appeal lies to the High 
Court from the decision of a J udge in a Dmsi n Court 
rejecting a document tendered in ei idence under s 17 
cl 1 of Act \ of 1862 on the ground that there 
had been an intention to evade the payment of stamp 
duty The point upon which tbe decision of the Court 
is to be final under b. 17 of tbe Stamp Act is 
as to what is the proper amount of stamp duty 
which the document ought to bear and not as to 
whether the Court ought or ought not to receive the 
document in evidence Bor At Bane op Ivdia c 
Hoemasji Khozedji 3 Bom O C 153 


78 


Act XXVI of 1867 —Order 
luation of sti t — Under Act XXV I of 


1867 the decision of a Court of first instance 
the valuation of the subject matter of a suit is final 
IenAy Chandra MookebJeb r Loeexatk Tor 

[6B L.E. Ap 12 
14 "W R. 451 

MAPIZCDDIN V h AEIMtTWlaaA Eibee 

[6B L.R Ap 11 
14 W R 381 


79 — sch. B art 

11 note — Order reject ng plaint for under-rain 
otion — Act I III of 1 850 u SO and 36 — -Where 
a plaint is rejected nndir s 30 of Act VIII of 18o9 
bv tlio first Court on the ground that it is undir 
valued an appeal lies from such order under s 36 of 
Act V III of 1859 andthis appeal was not talon away 
by the note to art 11 seb B to Act \\\ I of 1867 
ibe object of which was to prevent appeals only where 
the quest on merely related to the amount of stamp 
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to be impressed upon the plaint Collector op 
S rxnET c Kali Kumab Dcrrr 7 B L R. 063 
[18 "W R. F B , 10 
Contra Mudbusudan Chuckbrbutty * rrirAvi 
Dabi 7 B L R 684 note 

[13 W TL 415 


4 ARBITRATION 

80 Arbitration by Court — 

Cate referred to Court under Chapter X A VIII 
fit 32S — 330 J of the Civil Procedure Code — 
Appeal from a decree in the nature of an auard 
— Cate referred to the deemon of a Court loth 
partite agreeing to abide ly tuch decision — Where 
both parties to a suit referred the matters in dispute 
between them to the Court and agreed to abide by its 
decision and the Court passed a decree awarding a 
certain sum to the plaintiff — Held that no appeal 
lay from the decree the decision of the Court being 
in the nature of au arbitrator s award Sayad Zain 
« Kalabhai I L. XL S3 Bom. 752 

81- Judgment on award— 

Civil Procedure Code ISoO ts 32o 327 — Finality 
of decree —On the application of one party to a re 
ference to arbitration without the intervention of a 
Court to have the award filed and for judgment 
thereon an objection of the other party that the 
award had been ctme to after tbe arbitrators 
authority had been repudiated was overruled and 
judgment was passed by the Mnnsif in ace rdance 
with the award Held (Paul J dissenting) an 
appeal lay from the decision of the Munsif In 
another caso the question was referred to a Full 
Bench whether when an award lias been ordered to 
be filed and judgment has been given in accordance 
with it under s 327 of Act V HI of 16o9 is such 
judgment open to appeal ? The answer given (Paul 
J dissenting) was It is open to an appellant to 
show that the paper which has been filed is not 
an award If it is an award and judgment is given 
in accordance with such award such judgment is 
final Per Paul J — The judgment is final Sasiiti 
Charan Ciiatteejeb v TakAK Chandba Chat 
teejeb and Lala Iswari Prasad r Bra Buanjan 
Tewabi 8 B L. R. 315 

[15 W R. F E., D 

Babur Meah r Juhun Meah 2CL.K 302 

82. F nahty of de- 

cree — Civil Procedure Code 1S59 it 324 and 
32o — A suit in the Mnnsif a Court was after issues 
had been settled and ev idence on such issues adduced 
by both parties referred by consent of parties to 
arbitration Tbe arbitrator made his award and on 
the next day an order was recorded by the Munsif 
that the parties were to file their objections to the 
award in one day notwithstanding that a 324 Act 
Yin of 1859 allows the parties ten deys f r such 
purpose The plaintiffs, in accordance with that 
order filed a petition of objection to the award, and 
an order was endorsed by the Munsif on this petition 
that it should be laid before the Court with the 
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papers of the arbitrator The Munsif then gave hu 
jud D ment in which ho went into the e\ ldence and 
overruling the objection of the plaintiffs gave a 
decision on the merits which decision was tn accord 
ance with the award- Held that such judgment 
though in accordance with the award was not final 
under a 3 9 o of Act \ III of 18o9 ont was open to 
appeal In order to make it final it ahiuld appear 
that all the proceedings has e been regular and the 
directions of Att \ III of 1859 complied with. 
Genoa Nabain Gnosa r Pam Chand Bose 

[12BIE 48 20W R 311 

03 — Civil Procedure 

Code 13o9 t 32a — Judgment under a 32o Act 
VIII of 18o9 if given according to the award is 
final hut such judgment to be final must be one in 
accordance with the provisi ins of s 32 o and where 
the Judge gave judgment without allowing sufficient 
time for objecti ms to be made to tho award or for 
the award to be set aside the judgment was h Id to 
be not one within s 3 9 o and therefore subject to 
appeal Jatuaxoai Scran c Mouaxbam 
Mabwabi 

[8BLB, 310 note 13WE. 397 
Affirmed by Privy Council Jotutvoai, Sivon 
t MonuiniAU Maewaei 23 W R, 429 

84 - In a suit in the 

Munsif* Court seven issues were fixed for deter 
ruination and the suit was then referred by 
agreement to three arbitrators In coming to an 
award the arbitrators took up specifically some of 
the issues framed in the Munsif s Court and declined 
to enter into others They determined the matter 
in issue between the parties and tho award was 
signed by tho three arbitrators Two of the arbitra 
tors subjoined to the award a suggestion which 
If acted on would prevent the necessity of carrying 
out the award The Munsif dealt with this augges 
tion as surplusage and gave the plaintiff a decree 
In accordance with the award signed by the three 
arbitrators In appeal it was c intended that the 
award was not a legal one and it w as sought to Bet 
the decree of the Munsif asid but tho Judge found 
that the decree was in accordance with the award 
and that he was precluded by a 325 from 
disturbing the decision of the Munsif On special 
appeal it was contendei that the award was incom 
plete a3 all the issues were not decided and that the 
decree was not m accordance with the award as it 
did not embody the suggestion of the two of the 
three arbitrators Held that the decree was in 
accordance with the award and was therefore final 
under s 3 5 Saetsob.ee Kattto BncTxAonA!«EE 
sAkadta Kan to Bhuttachabjee 

[12 B IiE, Ap 10 20 W II. 226 

MADnErsEroAv Dab * Anorro Chabav Das 

[8BL.E. 316 note 12W E, 85 

85 ■— CtoiZ Procedure 

Code 1859 e 32a —A suit was referred by the 
Mnnsif to arbitration under s 315 Act VIII 
of 1859 The arbitrators were of opinion that the 
case of the plaintiff was fictitious but nevertheless 


APPEAL — continued 

4 ARBITRATION — continved 
gas e an award in Ills favour The Munilf refused 
to uphold the aw aril on tho ground that the 
arbitrators had been guilty of misconduct in pning 
"n award contrary to the eudcncc The Judge 
c' is cd their decision on the ground that the 
Munsif had no jurisdiction to refer to the cvi 
donee taken before the arbitrators m order to deter 
mine wluther they were guilty of misconduct or not 
he gave judgment in accordance with the award 
Held that his deex ion was not final under r 32o Act 
Vlllofl8o9 the provisions of that section refer 
only to the Court by which the ease is referred to arbi 
tration The Mnnsif was entitled to refer to the 
evidence before the arbitrators m order to determine 
whether they had misconducted themselves or not 
Paeesiis AT n Det r \amv Citavdiu Dctt 

[6 B L R Ap 77 note 12 W R, 03 
See Brrrvr Is ATn Mookerjee r PJHOVATJI 
OnosE 22¥R 447 

80 — Cirif Procedure 

Code 1S59 t 32a — Where a suit » referred to 
arbitration by an order of C lurt and the Court after 
wards gives judgment according to the award 
made upon such reference such judgment is final by 
virtue of Act V III of 18 j9 s 3 9 5 and no appeal 
lies therefrom Bbojolaix Baj Tie r Uitbitolail 
BajPte Met rah. 103 

Gogs CnrtfDEB Bhcttaciubjeb r Sodot 
C nrwpEE hCTDEE 1717 It,, 30 

SVBBOREE KaVT BhETTACHABJEE * AXADYA 
Kami BnTrrTAcnARjEE 

[12BL.lt. Ap 10 20 W R, 226 

87 — Irregular pro 

eedure in arbitration — Content to atcard — CtriZ 
Procedure Code 1859 * 32a —A judgment m 
accordance w ith an arbitrati n aw ard is under the 
express terms of s 325 Act V III of 1859 final if 
the reference to arbitration has been conducted 
pursuant to the prov isious of the Code And where 
the matter in dispute m a suit was referred to 
arbitration and the provisi ms of Act V III were not 
strictly complied with — Held nevertheless that as 
the appellants had consented to the arbitration and 
to the appointment of arbitrators and took part m 
the proceedings and after having made objections to 
the award (which objections w ere considered by the 
arbitrators) they assented to the award the Principal 
Sudder Ameen was justified in passing a judgment in 
accordance with the award and that the High Court 
would not interfere with that judgment JUissbr 
Deo Eisner* Misseb B ncowas JJoss 

[3 Agra 199 

“ — Decree in ac 

cordance ut tl auard— No appeal lieB against a 
decree made in accordance with an award upon a 
submission to arbitration in the suit Raicteeddt 
ISAB«AEEDDY * MeSIABEDDY PaPEREDBY 

[5 Mad. 404 

ii mabajun and his gamut* an aw ard was made to 
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APPEAXi — continued 

4 UIDITRATIOB — continued 
the {fleet that U72o were cot standing and due to 
the hut! of which K4**3 were due to the mabajun 
and R241 to the gimasta and that the guuasta 
should p int cut the parties ow lug the it4S3 cr in 
default make goed the am nut Ihe maliAJuu 
applied to the ‘•ubenhnate Jml^e of Bhaugulp re 
under Act A ill if 1 So 9 * 3-7 to file the award. 
Ihi Subordinate Jud D e held that it was n t proved 
that the g masta had done as required by the award 
and ordered lain to pay the dificit Iht gomasta 
appealed to the Jndgc who held that no appeal lay 
li n the judgment if the Subordinate Ji»d 0 c 
enforcing the award. Held on special appeal that 
the Subordinate Jud n e s judgment decided a question 
of fact n t ditirmmed by the award and that an 
appeal would lie Kaicbuaxjas llnfKCi v 
fcBIKISPEN Khaka r 

L2BXj.II. A C 200 11 W R. 140 

GO Cinl Procedure 

Code 1^*7 s a 5°0 521 — If here in a suit for the 
filing of an award made on a pm ate reference to 
nrbitrati n the Court of first iu stance h lding that 
there was uo reason to remit such award to the 
reconsideratun cf the arbitrator undir the prouaicns 
of a 6-0 of Act \ of 1877 cr to not it aside 
under • o-l of that Act did not proceed to 


ihould be filed — H 11 that its ord r was cot u] ptal 
able as a decree or as an order r amadhiN r 
Mauesu I L.E. 2 All 471 

9L Decree confirm 

mg award — AA here an award id a legal awarj 
lias been made and judgment lsdUssid in acorjjnce 
therewith the jud_ment is fiual but where a ques 
ti » arises whether the award is a legal award or net 
au aj peal lies fr m a judgment of a Court passed in 
accirdinco with smh award Debfvdiu Bath 
s nm r Vuiiioy Cunnv IUucni 

ILLE B Calc 005 12 C Xj. It. 525 

02 Cint Procedure 

Code IS" 7 > 5>*—S 52- of the C dc of Civil 
1 r ci dure 187/ which prundis that no appenl 
shall li fr m n decree uj n an award except m 
vt for as the decree is in excess ti or n t in acccrl 
anco with the award assumes that the award has 
been rigularly aud proprrly passed by arbitrate rs 
duly n| 1 Jintid Pijoaudiv Paactan t iromnsi 
r AvrTAN 3. L. R. 8 Mad. 414 


03 


Civil Procedure 

Code flSSSJ t 5 J 2 — Order determining validity 
of an award — Decree tn accordance it i tk an a tttrd 
— Objccti n was unsuccessfully taken befirca District 
Muntif ti the \ all hty of an award on the gr and 
of the orbitritir bun,, interested and a decree was 
I issed in ncc rdanet with the award The pi until! 
appealed t» the Hi h Court —Hell that nj air’s! 
l»y t > the bubordmat C tirt as to the Taliditi of the 
award. Kbisiixax Chetti r Mrror 1 alavpi 
"V aciia JIavali Iei rs X. Xu R 22 Mad. 172 


04 


. Civil Procedure 

Cede Cite? J t 5^— Decree in accordance with 


APPEAL —cont i n ued 

4 ARB1TP VnO^—coHtmued 
an aicard — A BUit haling bien referred to an 
arbitrati r he made an award and a decree was passed 
in accordance with it in faiour of defendant On 
an appeal by the plaintiff it appeared that the award 
was pr mi fane legal and pr per — Held that no 
appeal lav against the decree Ivombi Achev f 
1 a>'qi Achev I L R. 21 Mad. 405 

• Civil Procedure 


05 

Code i 522 — Award Appeal against decree i 
terms of —Extension of time for presenting aicard — 
Ei idence —11 here a decree purparts to have been 
made in terms of au award under s 523 of the Code 
of Cml I t uedure an appeal lies against it if there 
was no award in fact or in law S FEE i Gorr/DA 
cnABTAK I L R. 11 Mad. 85 

06 — - —Award Decree tn 
a cotdance with — Call Procedure Code e 522 — 
After issues had been framed in a suit tn wand np 
a partnership the matter « as rifernd to an arbitra- 
t r who made his award and wi U rigord t > certain 
property n t part of the partnership property he 
referred the parties to a separate suit A decree was 
passed in accordance with the award —Held that 
au appeal lay against the decree passed oil the award 
on the ground that the award was not li at but that 
the award was net illigal by real n of its comprising 
the refer net of the parties t> a separate nut 
\ EXKAl if A r \ E ' AATAPPAN TA 

[I L R, 15 Mad 34S 

97 Award Decree in 

accorlance with — Cinl Procedure Code as 522 
o2j — AN hen an award has been filed in Ciurt as 
provided by s 52o of the Code of Ci\il Procedure 
the judgment an l decree based thereon must be 
drawn up specifically in terms of the award If the 
d cree merely decrees in general terms the claim of 
one party or of the other it cannot be said that 
such dicrcc is in acc rdance with the award and 
bung a tin accrrdance \ ith the award an appeal 
will lie therefr m Uumi Fazl r RAimi r\ 'cissa 

[LLH. 13 AIL 330 

98 Award Decree in 

accordance with — Illegal anard — Where a decree 
has been passed iu terms of an anard an appeal lies 

nly where the qaesti n is whether the award was 
ill ~s! being void ab tn ho Ba^POAM DairBAM 
c Beucuand Japan chaj/d 

[LLE. 17 Bom. 357 

89 — Order confirm ny 

award — Civil Procedure Code IS "7 ts 521 522 — 
Ou apj eal fr m a decree s ttmg aside an award the 
Di tnct Judge reversed the d cree of the first Court 
and made a decree in accordance with the award. 
Held that s oi- of the Cinl Pr C’dure C de did 
net take away the ri ht of scemd appeal a-'amst 
the latter deer e FronooBrn Deal r Maiwa 
Koeb 12 C L. XL, 564 


100 


A IT? Pent 


■ict Peference to or’ t rat on ttn-fer — AA her the 
C urt trying a suit under the \ rtb AAcstern I re 
iinccs Pent Act the nutter* in dj», ite in which 
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APPE AL — c o nt i utte d 

4 ARBITRATION — contmwed 


lave been referred to arbitration has refused an 
application to set aside tLe ai ard and has decided 
the case la accrrdance with the an ard of the maj nty 
cf the arbitrate rs jiq appeal lit* fr m its daemon 
Fabim rv tissa t Ajcduia 1 basad 

[I L. R 0 All 170 

101 — — — Misconduct <>f 

arbitrators — A judgment of a C urt given in accord 
ance with an award oi arbitratm is final c%cn if 
there has been c rruptun and misconduct on the 
part of the artitrat rs Pauaaooaba Chobbt 
* PoisroouTA Chobaiav 7 W R. 206 


Sbeetath Goose t Raj Chctdeb Pari, 

[8W L m 

Eiahee BcESfl c Hajoo 14 W R 33 

& C It be Ilaoes Bcksb fill Lit Ap 76 

102, ■ - ■ — ■ Civil Prci-fitare 

Code (1882J t 522 — Grounds of appeal from a dt 
eree passed upon a judgment n accordance u i tk an 
a*ard —Held that au appeal would not lie from » 
decree passed upon a judgment pven according to «n 
award merely becau e there mi.ht have been some 
irregularities in the procedure of the arbitrator such \ 
alleged irroLubnties haring been considered by the 
Court which passed the decree and having been 
found by that Ciurt n t to be of such & uatutc 
as to rend r the award no award m law Japan 
hath v Mann t Lai 1 L It If All 231 B tides 
sun Pershad S ugh v Jaiikte Pershad Singh I L 
Jt 1C Calc 482 and Lachman Das v Bnjpat 
I L B 6 Alt 174 referred to 1 Ail Dlti\ "ivqji 
«• Rabat Sitgh L L R 18 AIL 414 


103 — Civil Pro 

ctdare Code (18S2J si 5’5 and 5 C — 4rlit ration 
without interim! on of Court — Application for 
decree in terms of award—Dcnial of submission to 
arbitrat on and genuineness of award — An appeal 
lies against a d creo passed upon an award undir 
Cl' ll Pr ctdure Code ss 52a and 526 when the 
cause sh wn against the filing of the award lias d*nied 
the submi 3 i 0 u to arbitration and the genuineness 
of the award Dcsahatva r Livgatva 

[LLR. 18 Mad. 423 


104 


- Ci c l 


Prove 


dure Code fJ8S^> ,, 521 and 622—Auard— 

Decree on ju igment in accordance with an award — 
■Where a dicree has been made up in a judgment 
given upon an award and is not in excess of and 
is in accordance with the award an appeal fr m 
such decree will he on the grouud that the ■ called 
award upon which the judgment and decree are based 
is ir m n muse cr an therno award ia!iw Where 
an appl cation to set aside an award on the grounl of 
tl e misconduct of an arbitrator has been made under 
1 *'r 1 , * Civil Ir ceJure and snch 

appiicau n Has been refund after judicial detenu 
nati n and s decree made under s 52- of the Cod. 
which is in accordance with and a t tn eaccssof the 
f, W "° t ?’ >P a ea ! ba,ed aov *»»*>« ground will 

lie m\ttie ca» l7rf° 6 ° ? nt an will 

lie inVhe case last mentioned whore an applicaii n 


to set Slide the aivard on the ground of miseno 
duct of the arbitrator having been made the Court 
has passed its decree with ut considering such epph 
cati n tr where the Court has not all wed sufficient 
time to tbo parties tj file objections to the award 
Bhajirath \ Bamgholam 1 L P 4 All 283 
approved. Joymungul Singh Bahadoor v Mohun 
Pam Maricaree 23 U Jl 420 handram Datura is 
i ''lemchand Jadarchand I L 17 Bom 3S7 
and Lachman Das v Bnjpal J L It 6 All 174 
referred to Ibbaiuu Ali r Wohsit Ali 

£1 L. R., 18 AIL, 422 

105 Decree «» ac 

cordance with award with slight modification — 
Illegal award — CiCil Procedure Code (1832) s 
522 — In a suit which was defended by an agent 
(am moVbtar) on behalf of the defendant the agent 
applied fora reference to arbitration alth ugh he had 
no power to do so under the am moihtamaniah 
After the submusim of the award chj ctim was 
made on behalf of the defendant that the agent had 
m auth nty t> apjly for or consent to the reference 
The objection was o'crruled by the Court and a 
decree made in accordance with the award with one 
*\» lit modification m the defendant a favour — 
Held in answer to an objection that no appeal lay 
under » 522 of the Civil Procedure Code except 
in so far as the decree was in excess of or not in 
accordance with the award, that an appeal would lie 
if the award was shown to be illegal and vo d ah 
m if o \andram Daluram v Lemchand Jadat 
chand I L 17 Bom 337 followed fcATCRJir 
Pee tab Bailadooh Sabi r Dclhit Oclab Robb 
IXL.1L 24 Calc., 4dD 

108 ' — — Judgment in 

accordance irit\ on award — Code of Ciri l Pro 
eed re (Ad XII of PS >) ss 521 and 52> — An 
appeal will lie against a decree given in accordance 
with an award under B 622 of the Code of Civil 
Procedure when the award upon which the decree 
w bused w not a valid and legal award. Dtlendra 
Lath SI ah v Aubhog Churn Bogchi 1 L 11 0 

Calc 00> Jog Prohash Ball v SI eo Golam 
Sugh I L It 11 Cal 37 Bin lesser n Pershad 
S nqh v Jankee Pershai Singh 1 L R 16 Calc 
492 Lachman Das* Brj Pal J 1 I 6 All 
147 and J enkagga \ 1 enlcatappisy /« I L B 
Is Mad 31 2 referred to Raw I bosavvo Ghose 
t Pajati Kim Ccatxebjee 

[LL R 25 Calc 141 

107 Civil Prove 

Sure Code (Acl TJI of IS 2) ss 525 and 526— 
Arbitration Award — Venial of reference to arbi 
tratwi » — Jurisdiction of Court to determine the 
factum of reference —Held by the Full Bench that an 
order und r g 52o determining that there has been 
no valid referen e to arbitration and rejecting theap 
plication is a decree within the meaning of e 2 
and an appeal lies from such order Kali Prosanno 
QKosev jhajant haul Chatterjee I L Jl 20 Calc 
14 followed Mahomed IVahidcdhiv r Hakimam 

[I L R 25 Calc 757 
2CWH 620 
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4 ARBITRATION — eonfinued 

10 8 Judgment not 

tn accordance with award — An appeal lies from a 
judgment giTen on an arbitration award on the 
ground that the judgment is contrary to the award. 
Deb hi mw Scjgh r Rajmo**es Koonwab 

[3¥R 1Q8 

100 Addition to 

award — The addition in a judgment according to 
an award of a trifling direction upon a matter not 
referred to the arbitrators, which was quite separable 
from the other parts of the award and did not affect 
the decision on the matter referred was held to 
come within the concluding part of Act Mil of 
185U s 32o and not to affect the finality of the 
judgment HCBO Soovpbbee Dabee r ''BEEDnrn 
Bhcttaciiabjee 17 W R 352 

110 — ■ Order varying 

area i at to payment under decree — An appeal will 
lie from a decree which vanes an award by contain 
»ng a direction for payment by instalment* which is 
not contained in the award PflrBa*' c Bahobav 

[7N W 387 

111. ■ Doubt at to 
cahdity of av. ard — An appeal lies where the reality 
of an arbitration award is questioned on the ground 
of there having been no valid submissiou to arbitra 
tion Iv THE MATTER 07 THE PnZTIO'T 07 JCNOLI 

Bam Jtrtou Bam r Ram Heet Sahot 

tlOW R 47 

112. Judgment in 

accordance with award — C til Procedure Code t 
522— Held that an appeal lies from a decree passed 
in accordance with an award, when such decree it 
impugned on the ground that there is no award in 
law or in fact upon which judgment and decree 
could follow under s 622 Civil Procedure Code 
Joymunyul Singh v Mohun Earn 23 IV R 420 
and Shagtralh V Bom Oolam I L P n 4 All 2S3 
observed on. Lacumak Das r Beijpae 

6 All 174 

113 Cml Proct 

dure Code 28->9 s 325 — P nahfy of decree — Mat 
ter* m dispute were rcferi cd to the arbitration of tve 
femsm of whom, four made their award on. 27 tb. 
August 1875 On 3rd September the same arbi 
trators granted an application for re hearing Be 
fore tho matter was re heard one of the four died 
and an onlir striking off the application was made 
by two of the sumving arbitrators On 21st Feb 
ruary 1S7C an application was made to the Court to 
have the award filed, which was opp sed The Court 
overruled the objection and ord ring the award to be 
filed under s 3 °s Act R III of 18 u gave a 
decree to the plaintiffs Held that the award was 
not a valid and final aw an! that tho d cree passed 
thereon was n t final j anl that an appeal would lie 
Boo'tjad Vathoob r JiAinoo Snanoo 

[LL.R.3 Calc. 375 1CLE. 465 

114. T utility iif de 

c rte — C nl Procelure Code ( let VII J of JS 59) 
• 325 —■ \ case was referred ly consult to arbi 


APPEAL— eoBfimierf 

4 ARBITRATION — continued 
tration and after lia\ ing been recalled into Court 
was again referred An award was made by the 
arbitrator and filed in Court The defendants then 
objected on the ground that they had no notice after 
the second reference and that they were not hear I 
and that the arbitrator had otherwisi misconducted 
himself These objections were disallowed by the 
Sub rdinate Juri-e who gave a decree m the terms 
of tin. n vard This decree was upheld by the Judge 
on appeal who however found that the arbitrator 
had been guilty of misconduct Held that if 
the decree of tho first Court was not final undci 
s 32o Act Mil oflSod all that the lower Appel 
late Court could do was to remand the case to be 
dealt with on its nients but inasmuch as there had 
been an award and a decree thircou which was 
final within the terms of that section the lower 
Apjiellat Court had no jurisdiction to hear the appear 
or to ct press any opinion on what had passed in the 
first Court 1\ Azin Mautow t Lbj.it Sr*wH 

[ILS.7 Calc 166 8 C L R 506 

115 Jndgm nt tn ac 

cordanee v-iffi award— Appeal— Defendants not 
all joining »n reference to a>l tration — Tho ques 
tion whether under g 5°2 of the Code of Cml 
Procedure an appeal will lie against a decree given 
in aceor dance with an award depends up n whether 
the award upon which tin decree is ba cd is a valid 
and legal award A plaintiff and some of the defen- 
dants to a suit applied to refer tho suit to arbitra- 
tion (certain other of tho defendants n t has mg 
joined in the application) an award was pissed and 
a decree made in accordance with such a ard The 
plaintiffs obj cte 1 to the validity of tho award on 
the griund that all the parties to tin suit had not 
joined in referring tho suit to aibitration the objec 
tion was dismissed and judgment given in accord 
ance w ltb the an ard lie Id that an appeal would 
lie from a decree dismissing the objecli » and con 
firming the award. Joy PsiKAsn I all r Sheo 
Golau Sivgu LLR. 11 Calc 37 


118 Order retting 

ante decree upon award — Ctr l procedure Code 
( Act yil of 1S->2J t 521. — All matters in dispute 
m a suit were r hired to arbitration An award was 
duly made and filed and a d crcc passed in sccorl 
unco with the terms thereof Subsequently on the 
epphcnti in of the plaintiff in the suit the Court 
passed an order setting aside the decree and the award 
and ordering the case to be set down for hearing 
upon the ground that the proceed - ngs in emnccti n 
with the arbitration had been taken and the award 
had been filed without notice to the plaintiff and 
that although the award was alleged to have been 
made with the consent of the parties the pLintdC 
lad not consented to it Held that no appeal lay 
from such order Howard r Wilton I L. £ 4 
Cale„ 231 di s sent «d from Motbooranautk Tetcaree 
v Pnnddbun Tewaree 14 W £ 3 ” followed. 
Ambica DASI r hAUTAJE CltAVD Pu, 

CLL.ZL.il Cale^ 172 
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4 U BITPATICN — continued 
117 - — - Cittl Procedure 

Code (1*82) t 6°1 — Legality of order remitting 
award for reconsideration — Vn award submitted by 
arbitrators to whom all matter* m dispute had been 
referred stated that defendant has n t produced 
any witness in support of his contention raised in 
Mines "Nos 1 2 o and G hence we lure only to 
deal wi h issue* \ 1 3 4 and 7 and dealing w ith 
those issues the arbitral rs gave their Boiling The 
award tvs s remitted on the gr und that the arbitrators 
had not determined the issues N is 1 and 2 o and 0 — 
Meld (1) the le„ali y of an rtler remitting an aw ard for 
the recon* deration if the arbitral rs inav bechall nged 
on appeal against the dccrie ultima tlv pasted and (2) 
that the award ought n t to have been remitted there 
was no illegilityoa the face of it andtheie was a dcci 
siou on tho whole matter in issue bet »een the parties 
Mathooranath Tewaree v Pnndalan Tetcaree 14 IT' 
It 327 Amt iCa Basil \adyar Chand pal I L 1 
11 Calc 172 "\anok CAandy EamAarajttn 1 L 11 
2 All 181 and Bikramjit SinlA v Musaini Begam 
I L B 3 All 613 referred to Georoe r \ astuj 
Sobby L L E, 22 Mad 202 

118 Cttil Procedure 

Code » 621 and 622 — Eerocation of submission — 
Appellate decree m accordance tc th a r ard —By 
xeas-m of s 53*’ of the Civil Procedure Coile where a 
Court of first mstance wrongly sets aside an arbitration 
award nod passes a decree against the terns thereif 
and a Court of first appeal holding that the award 
was n t tpen to objects sn upon the grounds mentioned 
in s 621 passes a decree strictly in accordance with 
the award sneb appellate decree is eutitlcd to the same 
tinality os the first Courts dcirce 1 ould have been 
under the last paragraph of s 52 2 and cannot be 
made the subject of second appeal Purest Hath 
Dev v Aobm CAunder Butt 12 If B 93 and 
Jtoyh beer By at v Mama Koer 12 C Z It 561 
dissented from JiAUBAYtf Slyoh r bAPAPAL bnon 
CLL.lt HAIL 8 


119 


■ Award — Appli 


cation to fie award Objection to—I>ecree L .. 
award Finality of ~ Private arbitration — CittlPro 
ced re Code ( Act XIV of 18^2) ,, 5 "0 621 S2o 
5 26 — Gerta n disputes betw een parties were referred 
under a nn«« fiTVemeot to an arbitrator who in 
due course made his award. Th plaintiffs th u 
applied to the bubcidmate Jud-e to haTe the award 
filed m Court nnder the provisions of s 625 of the 
Code of Civil Procedure The defendants came m 
and objected to the award on the following amjnct 
other grounds — (1) That the value of the r>ro\crtv 
in suit was ItoOO only and therefore that the apph 
cation should ha\ e been made in the Munsif s Court 
and not in that of the Subordinate Judge (2) that 
the agreement of submission was vague and indefinite 
and did rwt clearly set out tho matters in dispute 
The Suoordmate Jud^e overruled the objection 
without toV mg any ev deuce and directed the award 
rr* 4 passed thereon The 

plaintiff appealed Tho defendants contended that 
no an.nl lajr .«« ,t ,t i.j ,i , , he D , llIcl 
Julge and net to the Xli 0 h Court — Jfefd that 


APPEAL — continued 

4 AI BITRATIO'' — continued 
assuming tlust m a proceeding under *s 525 and 626 
th Court ha* purer to ctnsider *neh objection* a* are 
mentioned in •» 5-0and621 the above objections did 
ti t fall under either section and therefore no appeal lay 
IllYDESSlBI I ER31IAD SlYflll r jAi’tEZ I Z8SHAD 

biYon I L L 16 Calc 482 

120 — 1. — . . ■■ Cittl Proeelure 

Code 1 So9 tt 3V and 3°o~Finaltty of judgment 
on ai ard — ' S 3«7 Civil Inecdure Code incor 
p rates the prorai n in s 32a as to the finality 
of the judgment given accenting to the award and 
puts the award filed under ■ 327 in the same 
p siti n as the award filed under * 325 Where 
a Court files an arbitration award and passes a decree 
that decree is final Semble — The word date ui 
s 327 djes nrt mean the day written in the 
award as when it was made bnt the time when it is 
handed oser to the parties so that they may be able 
to give effect to it Sbeeyatb CllATTEBJEE r 
KTXun CnrvDEB Chattebjee 21 WE. 248 

12L — Agreement to rt 

fer not providing for disagreement of arbitrators — 
heard by umpire and one arbitrator — Appointment 
of umpire by Court— Decree in accordance intA 
at ard — hint Proeelure Code t* 50j 523 — 
In an agreement to refer certain matters to ar 
bitrstnn which waa filed in Court under • 823 
of the Civil Procedure Code and on which an order 
of reference was made by the Conrt no provision was 
made f r difference of opinion between the arbUrat rs 
by app inting an umpire or otherwise The arbitra 
t rs bung unable to agree upon the matters referred 
theC urt on the aj plication of one of them appointed 
an umpire and directed that the award should be 
sut mitted on a particular date An award was made 
by the umpire and one arbi rntor without the concur 
rencc of the ether arbitrator and submitted to the 
Cfiirt wlucli passed a dicrcc in accordance with its 
terms. On appeal by the defendants in the case 
the District Judie reversed the decree Meld that 
an appeal would lie to the Jud n e from the decree of 
the first C urt where there had been no legal award 
such as the law contemplated 1/acAman Das v 
Brijpal I L P 6 AH 171 referred to Meld 
that in the present case there h»d been no legal 
award such as the law contemplated inasmuch as the 
aeTeement to refer gave the Lourt no power to ap 
p int an umpire and required that the award should 
be made by the arl itrators named by the parties 
Mi. ha v iiati Amu t MrnAsritAD Asgiiar 

[I L. E, 8 AIL 64 

122 — — " 1 ~ — — — — ■ Powers of arbi 

trators — Payment by instalments— Civil Procedure 
Code ss 518 622 — The arbitrators to whom the 
matters in difference in two suits for money were 
referred to arbitration made an award for payment 
to the plaintiff of certain sums by the defendant; and 
further directed that these sums should be paid by 
certain instalments The plaintiff preferred objee 
tions to tho award in so far as it directed payment by 
instalments and the Court h lding that the arbitra 
tors had bo power to make such a direction modified 



( ) 


mat vi 01 C\s>i s 


( ) 


APPEAL — conduit ed 

4 AP BI TB ATIO\ — continued 
the award ti tliat extent under s -18 of the 
Civil Procedure Ctde On appeal the District 
JudfcC while alhninp the power of the arbitrators to 
direct payment by instalments re luced the nmrbcr 
of instilments which had been fixed Held that the 
decree of the first Court nrt being in accordance with 
the award an appeal lay to the Judi.e with reference 
to e 622 of the Code Per Maumood J — The 
w rd award used in the last sentence of s 622 
cf the Code must be understood to mean an a\ ard 
as given by the arbitrators and n t as amended by 
the Court under t 518 The words in excess of 
or n t m accordance with the award nsed ms 22 
were intended to enable the Court of appeal to 
check the iraprfper use of the power conferred by 
• -18 Jawaiiak Sreon r Mrt Raj 

[I 1j It. 8 All 449 

123 ■ Pei deuce ffiien 

by party on oath proposed bj opposite party - 
Aicard «n accordance toith t ch ei idence—J udj 
merit «» accordance vxth awarl — Validity of 
ate ard — Act T of IST ( C til Procedure Code) 
si 620 sn 622— Act X of isr 3 (Oaths Act J — 
The plaintiff in a suit which had been refined to 
arbitration tffered before the arbitr.it r to be bound 
by the evidence of the defendant gn eu on a certain 
oath llith the arbitrator’s conseut the defendant 
accepted such off r and gave evidence on such oath 
The arbitrator made an award in accordance with the 
evidence so given The plaintiff objected to the 
award not on auy of the grounds raenti ned in ss 
520 and 521 of the Civil Procedure Code but 
on the ground that the procedure of the arbitrator 
had been illegal The Court disallowed this objec 
tion and gave a judgment and decree in accordance 
with the award Held by Straight J that such 
decree being in accordance with the awarl was n t 
appealable Held by Stuart CJ that the award 
net being open to objection on any of the grounds 
mentioned in Be 520 and 5*1 of the C » 1 
Procedure Code and the decree being in accordance 
with the award the decree was n t appcalabli 
Held by Oldtielu J that the pr ceduro ad pted 
by the arbitrator being illegal not bcm H i a ranted 
by the Oaths Act and there being in reality no 
award within the meaning of the Cml 1 rocedure 
Ode the decree therefore as appealable Per 
Stuart C J that the pr ccduro < f the arl itrat r 
did not require to be urranted by the Oaths Act as 
he was enti led by virtue of hit olbec to proceed as 
he did Bhaoiuat k F aai Gut l cm 

[ILK 4 AIL 233 

124 Application to file award— 

C vil Procedure Code ( Act XII of l S2J ts o-’o 
6^0 and 52/ —When an apphexti n is mill 
to a Court to file an a ard unlr t 5 - of <h 
Code of Civil Procedure and an obj eti n is made to 
the filing of it upon any of the grounds ment ned 
in t 52 ) or S'*! the ) roper courao f r th G urt 
to pun ie is t' disnuw the appheatun and to I’Sic 
the applicant ts bring a ngular suit to enf rre the 
award iu which all the ol j -eti n» to its validity may 
be properly tried and determined 11 here no such 


APPEAL — conti met 

4 APMTPATIOJS — coil lined 
giound of objection is made to the film" of the 
award and the Court consequently orders it to be 
filed no appeal lies aguust that order Hcbbo 
HATH GnownilBA t NioTAEINI ChOWDBAKI 

[I L R 10 Calc. 74 

125 Order reject my 

appeal — Cxtxl Procedure Code s o°o — Matters to 
be decided upon apph ation to fie an at art — 
Court fee ox such application — Ao appeal lies 
from an ord r npcuau application to file an award 
under s 52 j of the Cml Pr cednre Code 
Up n an application to file an award under s 5 5 
of the Cml Procedure Code the Crurt to which 
the application ib made has no jurisdiction to enquire 
whether the defendant has agreed to the terms of the 
instrument referring the matter to arbitritirn or 
whether the terms were obtained by fraud 11 lien 
such objections arc made it n the duty of the Court 
to reject the appheatnn under s 52o and ref r 
the parties to a regular suit DtJAnnun Bjiaopt r 
MoNoncit Bhuqut I LR lQ Calc H 

Paixt Biiaopt i Movohfr Bhaqct 

[13CLR 171 

120 Refusal to flic award In 

Court— Ci i / Procedure Cole s 2 and s 52j — 
irbitration — Decree — Held (Olhpield J dis 
tenting) that an appeal does not lie frn an order 
disallowing an application to file an award under 
« 52o of the Cml Prtceduro Cide Jankx 

2 court v Oayan leuan I L R 3 All 427 
distinguished by Stfabt CJ The same case 
folloi ed by OLDriELD J FnotA r Gobivd 
Datal I L R 6 AIL 188 

127 id VIII of 

18o9 ss 325 and 327 — An application was made under 
s o2 of Act \ III of 1859 to file an arbit rati in award 
and the Court after calling on the opposite party to 
show cause why it shouli not be hied rejected the 
appl entu n — Held that the case did not coine 
vithin the meaning of s 3_ an I that the order 
being simplj one r jectmg an apjTicati n to file 
an award was final P ajctmar Sino r Raei 
Chaeav Sino 1DLR. Ap 20 11 W R, 67 


128 Order reject ny 

•r ppi<cx!t&» ts J! If— Art ) III of ISjJ t S/~ 

No app al lies from an order rejecting an application 
to file an award (Mitier J d } taste ) Roy 

Pritayatii Chowtmiry r Pro on no Cnnuta Poy 
Chowdiirt 2BLR, A C 249 

Pbeonath Cnownnsi r I aaidhuv 

„ [U WR. 104 

Chivtamas Niyo r Uma Rtniyab 

[B LR Sup VoL 605 
2 Ind. Jur N S 1 GW R, Mis g3 


1-3 "“I T ; Orler yranhsy 

rr ref us n? —Held by the majority of the 
Court (PEARSON J dine t este) thAt no appeal 
li s from an ord r jussed under ■ 327 4et VIII of 
18o9 whether granting or refusing the application 
JokhahTai r BrcnoRn 3 Agra, 353 

[Agra F B Ed. 1374 153 
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4 ARBITRATION — continued 


130 Want of eon 

tent of partus — Private at ard — An appeal on the 
allegation of want of consent of parties lies from tho 
or<l v of a lower Court under e 327 Code of Civil 
Procedure directing a pm ate award of arbitration 
to be filed and enforced HnoDiira Yantai* r 
Gonesh SaStal CW E. 60 

13L — - • — Order refusing 

application— Cttil Procedure Code 18o9 s 3-2* — 
No appeal lies against an order disallowing an appli 
cation under s 327 of Act V III of 18o9 to file an 
award \YANKATESn It AWCIl Ah dka JooekAR r 
Halajkeav Bin Ananduav 1 Bom 184 


133 ■ Order refusing 

application — Cirit 1 roeedure Code ISoO s 327 
— Apphcaton to file an award under s 327 of Act 
Mil of 18 9 should be made to tho Court of tho 
lowest grade competent to recenc it and no appeal I 
lies to High Court from an order by a District Court i 
i onfirmmg on appeal an order of a subordinate Court I 
declining to file such an award Ex paste Bai 
KRISHNA Bbasakab GbFTE 

[2 Bom 80 2nd Ed. 81 

133 — Order refusn t 

application — Civil Procedure Code 18o9 s 32” 

— Qitare — Dora an appeal lie from the refusal of a 
Civil Court under Act ' III of 1»59 s 327 to older 
an award to be filed? Raj Ciicydeb Poy Chow 
dhry r Bbojendbo Coohae Roy Chowbhey 

[21 W R 182 

134. — — - Cu.il Pi oredure 

Code s 327 —Tho plaintiff sought to file and to ea 
force a private award under the provisions of s 327 
Act \ III of 18oJ The d fcmlint objected that he 
was no party to the award The Court to which the 
plaintiff s application was made after enquiry into the 
matter overruled the objection and directed that 
the award should be filed but made no decree en 
forcing the award under the provisions of Chapter 
1 1 Ait V III of 1859 Held that the order was not 
open to appeal as it did not operate as a decree 
IIcssai'ii 11 roi Monsiv Kiian 

ILX R 1 All 158 


135 


- Order refusing 


to file aioarl—Civil Procedure Code ( Act IT of 
18~7 J as 525 598 — Matters in dispute were refer 
red to arbitration without the intervention of the 
Court An award was made and npon an appl cation 
under s 525 of the Civil Procedure Code to file the 
award, one of the parties showed cause why the 
award should not be filed and the Subordinate J udge 
held the objection to be good Held that no appeal 
lay Sues IUm Chowduhy i Devobbnbhoo 
CnowDnar 

[I. L R. 7 Calc 480 9 C L. R. 147 

138 ~ — Order to enforce award— 

Civil Procedure Code ifia3 s 3-~ — An appeal lies 
from an order made in et c ilion 0 f an #r b rt at n 
award filed under the provisions of * 327 of the 


Cml Procedure Code Iascdeb YiJimr r 
BABAYAN JCOASN'ATH DlKSDIT 

[5 Bom. A C 129 

II UM CTO 0 LEA II CnoWDIIBY r IlEIlTlPN' 

[13 ¥ E 63 

137 — Order refusing to enforce 

illegal award — Civil Procedure Code 1 Sj 9 t 327 
— An order refusing to enforce on obviously 
illegal award of arbitrators undir * 327 Act 
VIII nf 1 Bu 9 i» not a decree and therefore net ap 
pealahle Digambbbee Dosser v Poornanand 
Dry 7 W R 401 

133 Order enforcing award— 

Private award.— An appeal lies from the order of a 
Crurt directing the enf rcement of an award of 
arbitrators when the matter was referred to arbitra 
tion without tlie intervention of a Court Ancnd 
Cubnder Sitgii r Gopal CurypEn Bass 

[3W R. 154 

Lakshman Shiyaji V Rama Fan 

[8 Bom A C 17 

130 Private award — 

Civil Procedure Code 1859 $s 325 32" — A decree 
passed by a Civil Court in accordance with an award 
of arbitrators made without the intervention of a 
Court of Justice UDder s 327 of the Civil 
Procedure Code (Act VIII of 18 9) is not subject to 
appeal Vishnc Bhab Josni r Ravji BnAtr 
Jos hi LL.R 3 Bom. 18 

140 Civil Procedure 

Code s 625 — Piling private award in Court— 
Amendment of plamt Ch XX\l II of Civil Pro 
cedure Code 1S77 -By the amendment of the plaint 
a case under s 525 of Act \ of 1877 was taken out 
of the scope of Chapter XXXV II of that Act Held 
that this being bo the decree of the Court of first 
instance was appealable JpAtAbrson v Nabai x 
Das I L.R,3 AIL 64 

14L Order revising to enforce 

award— Ctri? Procedure Code 1877 ss 2, 640 — 
Piling private award m Court — Order rejecting 
application — Lev firttuxiB J — An order -muffing 
an application to tile a private award in Court is 
appealable as a decree Jokhan Jlai v Bucho Rai 
3 Agra 353 and Uussatm Bihi v JJoshin Phan 
I L R 1 All 156 impugned and distinguished. 
Vishnu Bhau Joshi v Pavji Bhaa Josh 1 L R 
3 Bom 18 distinguished Per StbaRT CJ — An 
ordir refusing an application to file a private award 
in Court on grounds not mentioned in ss 520 
and 521 is a decree and appealable as such Jan at 
Tewari c Oayan Tewabi LLE. 3 All 427 

142 Order enforcing award — 

Cuil Procedure Code 1859 t 327 —Plaintiff sued 
for confirmati n of an award delivered by arbitrators 
app inted by agreement of parties to decide upon his 
claim to a share of ancestral property Defendant 
bjected that the award was illegal principally upm 
the ground that he had cancelled his submission 
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4 APBITI rriON— continued 
aim? time before the award was pasted The Dis 
tnct Judge ordered the award to be filed on the 
auth nty of Pestonjee v Jlanectjee 3 Had 183 
affnned in 12 iloare * I A 112 The defendant j 
appealed Held that uo appeal lay Santanja t 
Rauaraya 7 Mad. 257 

143 — . Arbitration award — A c t 

VIII of fSa3 * 32o —An appeal lira from an order I 
enfTcing execution of an arbitration award or from 
a decree undtr a. 32 j of Act MU of 18a } Haii 
Alau r Bibi Nasrvn 

[3B L.R. Ap 104 12 W R 50 

144, Order reftasing to enforce 

award — Ctr l Pro edure Code 1677 s C22. — 
When a Ccurt has refuted to file an award upon an 
application under t 5-o Cml Procedure Code no 
appeal lies a'nuust such dcci i n which is an order 
an! n t a liter e but the Ih„h Court can interfere 
under a 0— Mina Vikrama t Maiicjibbry 
Kri3peajt Nambcdui JLaiiarua or Calicut 

P.LR 3 Mad. 68 

145 Order enforcing award— 

F nal order — Cti»i Procedure Code 1677 ee 5°2 
516 —The piwer to file an award includes the p wer 
to enquire if there was a submission to arbitration 
and this question is concluded by the decree which 
is final uuder sa 526 and 522 of the Code of Civil 
Pr cedurc Micjiabaya Grairvu r Sadasiva 
Bahama Gubutc LLE 4 Mud 319 

140 Curtailment of time for 

taking Objection to award— ifer eie — \V hen a 
party has been prejudiced by having tbs tune allowed 
for taking objections to an award curtailed by the 
Court no appeal lies but a review should be granted 
by the Court of first instance Moxji Preuji Set 
v Maliyaeel Koyas3an Kota Haji 

[I L It. 3 Mad 59 

147 Order setting aside award 

— 31 sconduct of orb tralors — An order of a CitiI 
Court setting asi le an arbitration ai ar 1 being 
an interl cutory order is not open to an appeal 
immediately but when the C<urt sets aside the 
award on the ground cf misconduct on the part of 
the arbitrator and after hearing the case on its 
merits makeB its decree ro favour of the plaintiff 
It is competent to the defendant to appeal against 
that decree JIathooran ath Tewabee c Burv 
Dintrit Tewabee 14 W R. 327 

148 Setting aside award— C«n/ 

Procedure Code 1$ j9 • 313 — A regular and net a 
summary appeal lies to set aside an award of arbitra 
tors pass d un Ur s 313 ict till of 1859 Pam 
Coomar Cnownnur t ’somv Chcmibb Ciiowdurt 

[W R. 1864 Mis 33 

140 Order directing aubmis 

si on to be filed — CirtJ Proetd re Code JSofl 
* 3*6 —bo appeal lies from an erder directing that 
an agrecm’nt to submit matter* tnjdisputr t> arbitra 
ti n ah mil be filed under the provisions of s. 3_f 


APPEAL— con' ntted 

4 ARBITPATIO’S — concluded 
cf th Civil Procedure C d Pestonjee ISrs ee 
nivjEEr AIanecajee i. Co 3 Mad. 183 

Affirmed on appeal by 1 uvv C nncil 

[12 Moore si A 112 

150 Order refusing to file sub 

mission — Ct / Procedure Code lbo9 s 326 — 
\n erder di3ill wing an application under s 326 
of the Code of Civil Procedure 18o9 is unappealable 
Bhcowav i PuEHESHREr 6 17 W 179 

151 Application to file com 

promise — Agreement oj parties — Decree on com 
promise — Wit/ draioal f om compromise — Code of 
Cti / Procedure Act \If of 1SS2 s 37 o —After 
suit filed by the plaintiff against several lefendiDts 
one of vvh m was an infant a petition of ccmprcmise 
entered into between the adult pvrties was hied m 
C urt The petiti a stated the terms of arrange 
ment and als > that an opplicatu n w uld be made 
by the guardian of the minjr pr lying the Court to 
allow the compr miae t be carried out on lu> b half 
Tin days after the petition of c mp mise was filed 
the first defendant and the plaintiff presented ptti 
tuns to the C urt withdrawing fr m the compromise 
and piaying that the suit shiuhl proceed The 
second defendant presented a petition praying that 
the compr mise should be rec rded and a decree 
passed according to its terms The Court made a 
decree iu accordance with the prayer of the second 
defendant s petition lhc fiist defendant appealed. 
Held that an appeal lay s. 375 of the Code 
of Civil Procedure merely covering cases in which all 
parties consent to have tlio terms entered into came I 
out and judgment entered up 7 nttonsry La hi v 
Poonbat I L T "Bom 340 questuned II At! A 
SrNSAftl Debi r KctmaR Dckrives ra M alia 

[ILR.H Calc 250 

5 BEh GAL ACTS 

152. Chota Nagpur Landlord 

and Tenant Procedure Act (Bengal Act I of 
1879) ss 37 cL (4) 39 137 and 133 —Bent 
S t for — Appeal «» cates t he e the aggregate 
amount claimed is aboie £100 — An appeal lie* 
to the Judicial Commissioner and not to the Deputy 
Commissuner from a d cree passed by the Deputy 
Collect r in a suit for rout where the aggregate 
amount cf rent claimed under a. 39 Bengal Vet I of 
1879 is above R100 Priao ’Satii Lah Deo r 
Muba MrxDA LLR £4 Calc., 249 

[1 C W N 131 

153 bs. 37 137 — Arrears 

of rent and ejectment emf for —In suits ms ltntfj 
und rll D" Act I of 1879 f rarrear* freutand eject 
ment on aee unt of non payment of arrears of tent a 
second appeal lies ta the High Court this class of 
cases net being within s 137 of the satm. Act. 
Rasija> Khan r Pamab Chamab 

[LL.IL locale 89 

Diss nted from by the Full Bench in Ebesc 
Mauio r Bn>BCN Mabto 


[L L R. 27 Calc 503 



( 239 ) 


diofvt of CAsr* 


( -10 ) 


A PPEA It — cant i sued 

5 BFNGAL ACTS— concluded 

154 as 137 144— S«,t 

for rent — Intenenor under s 87— Cti.il Procedure 
Code ( let Xir of 1SS2J es 822 o<?4 -Tlic decision 
of a Deputy C llector as to whether inters emr under 
« 87 Act I of 1871 (B C ) had been actually and in 
good faith receiving and enjoying rent before and np 
to the time of the commencement of the suit is a de- 
cision upon the question whether the intervener is eti 
titled to collect rent tliircf ro it is a decision upon a 
question relating to s me interest m land as between 
parties having conflictin 0 claims thereto and under 
s 14-1 the appeal fr m the judgment of the Deputy 
Collect r to the Judicial Commissi ner Hell fur 
ther that an appeal lay to the Hi n li Court from 
the judgment <t the fudicial Commissi ncr and 
therefore s 622 Civ il Procedure C< de did net apply 
Dai* Bum Si>ou i Guiuti GBttonn 

pCWN 341 

C BOUBAl \CTS 

155 Bombay Civil Courts Act 

(XIV of I860) 8s 8 and 28 -Suit for a c 
count mdf r balance that in at/ be fo md due — The 
plaintiffs sued for a n account of all the business 
done bv the defendants * their coiumi sion agents 
from 18 -l to 18 7 and pr«\ed that whatever was 
found due mi lit be awarded with interest The 
plaintiffs valued the relief sou lit approximate^ at 
KolO and this was the only valuation stated in the 
plaint The suit was filed in the Court of a first 
class Subordinate Jut e who rejected the plaintiff a 
claim A ainstthis decision the ] laintiffi preferred 
an appeal to the High Court — Held that as the 
approximate amount of the claim was Btated in the 
plaint to be H510 that must be taken to be the 
value of the subject matter of the suit for purposes 
of Jurisdiction The nppeal therefore lay under 
ss U and 2b of Act XIV of 186'’ not to the Hl„li 
Court but to the District Court KhushALCIUnd 
Mulchand c Naoindas ilOTlCHiSlD 

[I L P 12 Bom. 675 

138 • B 36 — Valuation 

ofeuit Jurtcdichon — Where a suit wherein thesub 
jeet matter exceeded 65 000 was instituted in the 
Court of a 1 nncipal 'milr Amin but decided by a 
Subordinate Judge first class appointed under the 
Bombay Civil C arts Act XIV of 1869 —It was held 
that an appeal lay direct to the High Court under 
s.>6cf the Act RayasanOji SmvsAvoii t Gulam 
Rasul q Bom. 286 

^37 AppUcat on by 

creditor for less than PS 000 « n suit for abate that 
amount — Although the applicant to have a sale set 
aside was credit r fir a sum less than R5 000 still 
** V™ %le t ' 30k P lace ,n a «»it for a sum above 
*" lay to the High Court Kbish 

NABAV \ ENKATESH r VaSuDEV ANAM 

158 t 11 pom !5 

ration of r gU to prop t s „ nte Jtfac/mZnl^ln 
- suit for a declaration that the plamt ffhad a ri«ht 


of property and p ssessicn n 


i certain house u 
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G IJOMBkY AClX,~concMed 
attachment being in effect a suit for the removal of 
the attachment — Held that the judgment debt in 
respect of winch the lions was attached being less 
than R6 000 no appeal lay to the High Court 
MotiCHAMi JAICHA'D t Dadujhai Pestoyji 

£L1 Bom., 183 

159 — ■ .. Administration 

sul( — fled in tecond class Subordinate 
Judge s Conr ' — Decree tn such a suit — Appeal from 
such decree to District Court — The plaintiff filed an 
administration suit in tin, C urt tf a Subordinate 
Jnd^e of the see nd class valuing the relief claimed 
at lino The biib-irdinutc Judge found that tho 
pre? rty in suit was worth over a laleh of rupees that 
the liabilities came to H5 720 and that the defendant 
was mdJ ted ta the estate in the sum of R15199 
He drew nji a preliminary d crco directing { inter 
nhd) that the defendant should pay this amount into 
Court within two weeks Against this order tho de 
fmdant appealed to the District Court The District 
Judge returned the appeal for presentation to the 
Hi~h Court < n the pnund that the subject matter 
exceeded R5 000 Held reversing the order of 
the District Ju b,e that the appeal lay to the District 
C urt Havasu IfAvcnEBJi v Dr» ham 

MA'vcntuai LLR 22 Bom., 063 

160 — — Bombay Municipal Act 

(Bombay Act III of 1883) sa 208 299, and 
301 — Order of Chief Judge of Snail Cause Court 
grantin' 1 compensation for land — Act T II ofl8$8 
, 3~ In appeal lies to the High Court frrm a 
dicisnn of the Chief Judgo of the Small Cause Court 
of B mbay printing c mpensatnn to the owner of 
land taken by the Municipality in caso of a set uaclc 
under the Munieij al \ct III of 1888 ss 298 299 
and 301 Municipal Commissioveh yob the City 
oY Bombay v Ujdul Huq 18 Bom., 184 

7 CEPTIFICATE OF ADMINISTRATION (ACTS 
XXVII OF I860 AND VII OF 1889) 

181 Act XXVTI of 1800 and 

Act XIX of 1841— Order granting certificate 
of possession —The order granting a certificate 
under Act XX\ II of 1860 and directing possession 
to be given to the certificate holder under Act XlX of 
lfill held not to be open to appeal or review 
JUSODA F.OONWAB t GOCSEF BPJNATH Peesjiad 

[I Ind JUr N 8,365 

182 Act XXVTI of 1800— Order 

refusing to grant certificate —No appeal lies 
from an crdir of a District Judge refusing to 
grants certificate under Act XXVII of I860 In 
T llE MATTES OP THE PETIT JON OP VlSHYANATH HARI 

[7 Bom A a 71 

183 - - — Order refus 

ing to recall certificate —No appeal lies 
fr m an erder of a District Judge refusing an 
application to recall a certificate granted by him 
under Act XXV II of I860 In the matter of the 
petition op Nan UK PebsIiad JN anuk Per? iiad 
i LallaNitta Lall LI B, 8 Calc 40 

[8CLE 388 
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APPEAL — con t m«ed 

7 CF1TIHCVTF OF ADMINISTRATION 
(ACTS Will 01 l^GO AND MI O* 
18S9) — con mu el 

164. Order as to 

form of certificate -—There nre no general werb in 
any part of Act \\\ II cf 1SG0 declaring that orders 
made by the Zillih Court uudir that Act as to the 
form cf the certificate shall be subject to appeal to a 
High C -art Banzemamitii Mookxrixe r Nre 
ambub Banebjee BW It 376 

165 Case trans 

ferred under Act XVI of 188S a 19 — YY here 
an apphcati.ro fer a certificate uudir Act \LVII of 
18C0 has been transferred by the IIi»h Court in the 
txerctoc of the p w er rested in it by s 19 Vet \Y I 
of 1SC8 frern the file if a Jud n c to that of a Snbor 
dinate Jud"e the erder of the latter is api talablo to 
the Ccurt if the 7ilbh Judge and only specially 
appealable to the IIi 0 h Court Fuze Ho seik r 
Ttrs TOUCK Ail Is has 13 W R 395 

160 . Enquiry or 

omission to make enquiry — An appcallies fn m 
the result ef an enquiry cr imissun to make au 
enquiry under Act \\V1I of 18C0 Tabisee Chubs 
BROBMO r PoMA SOO*iDUREE DOSSEE 

[20 W R 312 

107 Deposit of 

security by person entitled to a certificate 
— bo appeal lies under Act \NVII of I860 on a 
question of the dep sit of security by a person who 
has been declared entitled to a ccrtibeato under the 
Act MowiioniNEE Da see r Kiietter CorAL Dee 
[ILB. 1 Calc 127 
24 W R 362 

Ik the matter or Rcemin 

P L R 1 AIL 287 

168 ss 5 8-Cer 

tificate for collection of debts —bo appeal >m 
ptigning the order of a District Ci urt redlining secu 
nty from the pers n t wli m it has granted a ccrtit-eate 
under Act XXVII of 18 r 0 lies under that Act to the 
High Court Inthe matter of the pet t o of R \min 
1 L It 1 W 237 fllwel In the matter 
or the tetitiox or Paddo hi ndabt Dasi 

[LLR 3 All 304 
raj Mouinee CnowDnnAKi r Dino Buunnoo 
Chowduby 17 YV R 666 

109 s 6— Order 

for security —An appeal will he undir * 6 of Yet 
XX.MI of 1810 merely fir the purp se of varying the 
Judges erder by reducing the amount of security 
required by him frtm the party declared entitled to 
have the certificate YY hen an appeal lias been pro 
perly instituted under s G it has been ruled that the 
Ccurt may alter or vary the Jud"C s erd r w ith respect 
to security Soovea r Ram Sciul 2 N XV 146 

170 Fresh cer 

tlflcato — -dpr e d to JI yh Court — The fro h cer 
tificato conUmilatcd by s Gof Act \\Y II of 18C0 
means a certificate grant d to a ) enon other than the 
person to whim the first certificate was gmuted. 
Where therefore a person to whom the District Court 


APPEAL — continued 

7 CUtHriCATE 01 ADMINISTRATION 
(YCTS \\YII OF I860 AND VII OF 
1SS9) — continued 

had granted a certificate under Art \\\ II of I860 
appealed to the High Court and prayed for a 
fresh certificate on the ground that the District 
Court should net hav o mad the grant of certificate 
conditi nal upon her giving security to another 
person — JTefrf tint no app al lay to the High Court 
m the cose Nacbanoi Kunwab i rAonoiiAASi 
Kckwab LLR. 0 AIL 231 

171 - ■ Order of Dis 

tnct Judge as to security— Insuffc ency of 
teett itv — Succeiiton Act (X of lS6aJ s 263 — bo 
appeal lies against an order made w liether in pursuance 
<f the directions of the High C >urt or otherwise by 
a Li trict Jud<*e as to security for the grant of a 
certificate of adimnistrati a on the ground that such 
security is insufficient Mon \[o\ nee Mat tee \ 
K? ellcr Oopal 1 ey 1 L F 1 Cal 12" referred 
to Lucas t Lucas LLR 20 Calc 245 

172 Act VII of 1889-Order to 

person holding certificate under Act XXVII 
of 1860 to furnish security where portion of 
the property held as security has been Bold 
— An order by which a pirs m who had obtained a 
certificate under Act \\Y II of 181 0 was directed to 
furnish security to the extent to which the security 
originally furnished had been diminished by the sale 
of a pirtion of the pr perty is n t an order from 
which ana] peal lies either under Act X\\ II cf 18G0 
or Att \II of 1889 Alta Soovdam Dasi r 
Sbimatu Saha I L R 20 Calc 641 

173 ss 6 and ID 

—Order for security on grant of certificate 
— Where a minor petitioner lepresented by the Court 
of Wards applied for a succession certificate under 
Y«t \ II of IShO and the District Court granted the 
certificate but ordired security to be given by the 
Court of W ards — Held that no a] peal lay from the 
order requiring security F ama I EDDI r PapiRecdi 

[LLR 10 Mad. 199 

174 — — - ss 9 and 10 

—Order for issue of certificate subject to 
security being given —On a contested application 
for a succession certificate under Act Y II of I860 au 
order w as made for the issue of the certificate on 
security bung furnished by the appl cant. The op* 
posit e rarty preferred an appeal against the order i — 
Held that the appeal was maintainable Abita 
1 ilxat r Thanoammai LLR 20 Mad. 442 

175 — as 9 and 19 — 

Order granting certificate conditional on 
the filing of security — Where cn an application 
for a certificate if succession under the Succession 
C rtificate Act ( Yet Y II cf 18S9) an order was made 
granting the certifi -ate con htionally on the applicant » 
fnrni lung security — JAM that this was n t an order 

granting refusin'*- errev kin-* a certificate within 
the meaning if ■ 19 of the Act and that therefore 
no mppesd would lie therefrom. Buaqwati «• Maxxi 
Lal LL.IL, 13 AIL, 214 
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APPEAL— continued 

7 CFFTIFICATF OF ADMIMSTP ITION 
(ACTS WV II OF 18W) AND VII 01 
1889)— concluded 

170 Order granting 

certificate on the applicant s furnuhxng tecunty 
— The widow of a deceased person ha vine applied 
for a certificate wad r the Succession. Certificate 
Act (VII of 1889) the Tudge ordered the certificate 
to issue on the applicant^ furnishing security undir 
s 9 of the Act Held that such an order was 
not an order granting refusing or revoking a ccrti 
Conte within the nieamngof s 19 of the Act and was 
therefore not appealable Bhagtiam v 1/anni Bat 
I L r 13 All 214 f jllowed JlAI Devkobe 
i Laichand Jitaydas 1 L.E. 19 Bom 790 

177 Order granting 

eert ficate eond ttonal upon gitmg tecunty — 
Where on an application for a certificate of sue 
cession under the Succession ( erttfle ite Act (V II 0 f 
1889) an order was made granting the certificate con 
ditionally upon the applicant s giving security — 
Reid that tins was an order granting refusing or 
revoking a certificate within the meaning of a 19 
of the Act and that thcreforo an appeal would lie 
therefrom Bhagx am v Alanm Lai I L It J3 
All 214 dissented from 1 ah ha Pani Das si r 
Bbiydabus Chotoba DasACB 

P.L B. 25 Calc. 320 

178 bs 19 ana 28 

—Order rofuswg certificate of heirship— 
Bombay Regulation Vllt of 1*2 — Practice -An 
appeal lies from the order of a District J ud„c ref i sing 
to grant a certificate of heirilup under Regulation 
V III of 1837 by virtue of the prousions of a 28 of 
the Succession Certificate Act (V II of 1889) Javee 
Hal t Razib o’? ihb District Court op Pooya 

[LL R. 18 Bom. 748 

179 Order refuting 

certtfcale of Itetrtkip — Bombay Regulation VIII 
of 1827 —An appeal lies from an order refusing to 
grant a certificate of heirship under Pegu tat ion \ HI 
of 1827 by virtue of * 19 of the Succession Certi 
ficate Act (VII of 1889) P angubai x Auaji 

[LIE 19 Bom. 303 


180 Discretion Exercise of— 

Act l III of 1859 js 18'’ 183 193 196 — Held 
(MAOPHEBSOn J doubting) an appeal will l le oa 
a mere question of costs Qbedhabi Lal Roy * 

StTvDAR Bibi 

£B I, B. Sup VoL 490 6WE 187 
See Doiycett r Wise 1 W R. 522 

iSl- ~ — ’ - Decree enforc 

ng award — Reid (by LOCK J ) with reference to 
the Full Bench ruling Qr dhari LalPoyX Sundar 
Bibi 3 L R Sup Vo l 49G 6 Tf M 1 8~ that 
an appeal lies on the point of costs from a decree 
enforcing an arbitration award Kiioda Bupsh « 
SIowla Buksh 14 W R. 2 55 

Contra Coixectob OT Dacca * Kastala k» kt 
Mooxesjee 2 W Jt f 

Ctioam Lab llwm t Pat boo Deo 0W e IB 


APPEAL — font i nued 

8 CObTs— continued 

Xeemee IUeb r Lrcnitrv Doss Iiabaia Dos? 

[5W E P C 69 
1 Moore s LA 470 

Acnuumr Srron t Kcahya Lai Jronxjpx 

[7W E 208 

182 Semite— A 

teguloT appnl in respect of costs will not lie where 
bona flit care and discretion have been exercised 
on the part of the Court below Desaji Lakhmaji 
r Bkayampas Nabotaudas 

[8 Bom A C 100 

Lrcnsnrv Ram Lyooj r V\at«oy 

(W R 1804 148 

183 • - — ■ As a general 

rule an appeal in respect of rests will only he enter 
tuned in eases in winch no discrcti n his been fairly 
exercised upin the question and tho decision of the 
Court below his proceeded upon mistake or muappn 
bension Where bond fide circ and discretion have 
been exercised no appeal m respect of ecsts should 
be allowed and the question whether such discretion 
lias been well or ill exercised should not be enter 
tamed Kesuavbam Krishna Tosju e Biuvayji 
are Hawaii 8 Bom A C 142 

184 VV here no appeal 

is made against the judgment pissed on the subject 
matter of the suit the discretionary power of assessing 
costs given by a 187 of Act \ III of 1859 should n t 
unless id a very exceptional case be interfered with 
by the Appellate Court KrpprsvAituYYAN «• 
Naumov att ah 1 Mad. 74 

185 — Order involving matter of 

principle — Though tho distribution of costs ib 
under the Civil Procedure Code a matter within the 
discretion of the Court yet there may be cixcutn 
stances which will justify an appeal upon a mere 
question of costs Chithbayic altat Kxrx ATH 
AHMEO KoYA t IrPIIAYOM \ ITTIL kASKAMAtn 

Haji 3 Mad. Rep 278 

DANTUimi N ARYAN A Oajapati IUzu Oabct r 
Sakcppa Razo 3 Mad. 113 

186 An appeal will 

lie on a question of costs where a matter of principle 
is mvolied Secretary op Statb fob India in 
C ouncil c Mabjum Hossr* Khan 

[I LE 11 Calc 369 

187 * Order «*i dtt 

eretion of Court — Special appeal — When a ques 
tie® of costs i» purely m the discretion of the lower 
Court no appeal w ill lie but when a matter of prm 
ciple is involved an appeal will lie VV 1 ere A was 
,cucd upon the allegation that he had instigated I u 
eo defendant B to refuse >o deliver up a document 
for the recovery of which the suit was brought and 
where no relief was prayed as against A but the 
lower Courts awarded a decree m favour of the 
plaintiff directing A to pay half the costa of suit — 
Held that the question was one of principle aud 
that a sec nd appral lay to the High Court agatust 
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ArrEAiwf. ■ ri 

K CO-«T'-- ft- l tl 

tVirmiiivI nj Ihpwnfli m*«. IlrRWARl 
I ill r CnowrnsT I)Btr Nath k i«n 

[LIaR 12 Cfllc. 170 

193 rxtrr ttt.fi, 

rr t 0 % tf Court at to opprrl c nt t f costs —An 
• ppral at t r s t will lir fr m «i »pj lUt« decree 
*' rn the Curt hi fimiiM itiduonti iiimIu »ti 
»r ranlv ani n t acccrd up to p crural pnnripl • 
Kho la B I.; V lla\tt It lt\ 1 •> 1> I \ » 

(I r l) f. °3 and Ilia ram v kn,\me rt Dili 
Agra II 7 O 1 11 «oL Datlat 1 av r DrrniA 
1 ci i ad I I* n. 15 All 333 

183 Power of Appellato Court 

— C l Tro elart Colt ( let \/l of I*« ) 

t 2 *1 — Tl e p- wer given 1 v «. -*”0 Ci il 1 n»cc lure 
Cole to a C art to apt* rti m «•> » t n sny ciinmr 
it tLinks ft u subject to tl t r ntr llin p- wer f 
tl e Appvllite Court Cr Ihar /alloy* '•« ntar 
III BET *> p t ft •/ -d I a» Ur/at I Hat I 
i air Ita An# / L I 15 Bom C C anti) tat 
Tam T 1) gti Prasad I L 1 1 j 111 333 rt 

fcmdtr Tara PaosrvRo MrsimiJCE a ^atkih 
C nASDBi ^isant 4 C W TT 00 

100 ■ ■ ■ ■ ipptal at to 

ruts— /Iteration of lotrtr Coart t ro it on ap 
ptat —On an appeal by tie defendant on among 
otbrr mail era coat* the Appeal C< urt held tlia cren 
on tlv find ng* of the 1 wrr G urt tbo order aa to 
costs shxuld be materially alterrd in favour of the 
defuidant SrEEAioox Rootabt r Ham CnrfEER 
[LL.PL 17 Calc. 020 

19L Appeal at to 

rorti—Dutr rt Judge Juntl chon of—Trocelurr 
— Tlie plaintiff aned f r p unaion of certain land in 
tl e Court of a Pnbirdinate JruRe f f tlio second cU » 
Tbe ^ulyrdmate Ju lge returned the plaint for want 
of jontdictwn and ordered the plaintiff to pay a 
separate act of costa to each of the defendants The 
plaintiff appealed to the District Judge on the 
grounds first that the SnVrdmate Judge had juris 
diction to entertain the plaint j and accondly that the 
order a» to coats was Improper At the hearing of 
the appeal the plalr tiff s pleader aband ned tl e point 
of jurisdiction Thereupon the District Judge held 
t'uat the appeal would not he simply on the question 
of costs. He therefore confirmed the Subordinate 
Judge's order — Held that the District Judge had 
jurisdiction to hear the appeal on the question of costs 
\ AsODEV KAHC0AHEBA e it a AVAR J ITU AJ 

" [I L. B- 10 Bom 241 

192 Appeal at to 

coiti — Cie l Procedure Code (XI f of 1882) 
tt 220 510 and C68 — "Error of loicer Court under 
muapprehtntion of fact and law — Where the 
original Court has made an erroneous order for ccats 
under a misapprehension of fact and law an appeal 
lies from such order under tbe Civil Procedure Code 
although the appellant complain* of nothing elae but 
tbe order for costs so erroneously made llAScnoB 
»Afl \ iiniLDAs c Dai Kasi 

[I L. It, IQ Bom. 076 


AI*rE AL— coe/i nue 1 

8 C03TS — conclude t 

hiirsiiAL ^ ada«iiiv c 1 1 ram CitAvn Jrsnrrjt 
[I L. IL 22 Bom 104. 

103 — Tarty Improperly brought 

on tho record R3 representative of deceased 
Judgmont»dootor -t ril Tr cr lure C de is 2 
n tl cl (c) u t0 —One B Ii was made a pirty to an 
apjlieati n f r ex mill n of a decree as one of tbe 
r< j r i ntitn es of a deceased judgment d bter It had 
1 ecu dm led in a prn i us suit that B Sms not rc 
litnl t the juil uient delt r m such a manner that 
he c ul 1 beet me his legal representative and in this 
jrc othug alii he objected that he was net such 
repremtstivc and hn ebjcctl n was alhwc 1 and the 
rtl r all nt mg it remained unap]rnl<d and became 
final The C urt li wever wlnli all wing the objee 
tl n dil n t pne the object r Ins ctsts — Held that 
theebjert r di 1 nrt 1 y ban,. impn prrly brt ugl t into 
tlecxccnti n prrceetlinps 1 sc Ins right f appeal and 
further that heetuld under tin circumstances appeal 
n the qneiti n of cists a) ne Jli dev Datal c 
TURK or UrrEE Iveia LL.Il 13 All 200 


104. Civil Procedure Code (Act 

XIVofl882) ss 2 688— iV/ gtous Lndouments 
Act (\ \ of V>G3) i 18— Order for payment of 
I taint ffd cosh out of the funds of the tnst tut, on — 
tppeat on lehalfof the ,nsf tut on— A suit having 
hetn institutid uuder Rchgnus Endiwments Act 
18'#3 s It 4on-f fde in the interests of a Hindu 
temple the plaintiffs drsirtd to withdraw tho suit 
with liberty to sue a "am and an order as made per 
mitting them to di so and directing that the ccsts be 
jiaid from the funds of the institution — Held that 
no appeal by n"amst tho order as to ctsts PlUA 
MS300R D03SJI r bBIRAROA Charld 

[LL H 21 Mad 421 

195 Appealable order — If an 

order Is itself appealable as affecting the jurisdiction 
of the Court or the merits of the case an appeal will 
he from that part of the order which relates to costs 
but as in the case of decrees in those cases and 
those cases only where the order is appealable will 
an appeal lie against the direction as to costs wl ich 
is ancillary tix tfee order Bllkim.y.s; Bkaa -e Lviv. 
Mirer Sihqii I L R 8 Calc 81 

190 Iteturn of plaint— Jur s 

diction— Code of Ctttl Trocednre ss 15 and 5" 
— On the hearing of a suit in the Court of first 
instance the Court came to the conclusion that 
tho value of tho property in dispute placed the claim 
beyond tho jurisdiction of the Court the suit was 
therefore dismissed with costa On appeal this dcci 
sion was reversed with ccsts on tlio ground that tho 
plaint ought to have been returned to the plaintiff 
for presentation in the proper Court The defen 
dant appealed to the Hi^h Court Held that the 
defendant ought to have been allowed hit costs in 
both Court and that he was entitled to an appeal on 
that ground MoanisGAR t> Mozari Sajad 

[LL.IL 12 Calc 271 
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APPEAL— conlmutd 

7 CFPTIFICATF OF ADMIMSTP YTION 
( VCT& XYWI 01 18G0 AND All 01 
1 889 ) — concluded 

178 " — ■ — Order granting 

certificate on the applicant s furnishing security 
—The widow of a deceased person ha vine: applied 
.for a certificate under the Succession Cirtihcate 
Act (V 11 of 1889) the fudge ordered the certificate 
to issue on the applicant/ furnishing security under 
s 9 of the Act Held that such an order was 
not an order granting refusing or revolting a certi 
ficate within the meaning of s 19 of the let and was 
therefore not appealable Winy v am v Hanm Lnl 
I L R 13 All 214 followed Bai Pevaore 
i Laecha^d J ivandas I L R, 10 Bom 780 

177 - - — — — Order granting 

cert ficate cond txonal upon g r ng security — 
Where on an. application for a certificate of sue I 
cession under the hncccssiou Certificate \ct (MI of 
1889) an order was made granting tin. certificate con 
ditumaWy upon ttao wppYiwnt » giving wealthy — 
Held that this was an order granting refusing or 
revoking a certificate within the meaning of s 19 
of the Act and that therefore an appeal would lie 
therefrom Bhagt am v Alanm Lai I L R 13 
All 214 dissented from Kasha Pani Passi r 
BeIVDABUU CntfNDBA Barack 

[I. E. It, 25 Calc 320 

178 bo 18 and 28 

—Order refusing certificate of heirship— 
Bombay Regulation VIII of P2 — Practice — An 
Bppeal lies from the order of a District Jud^e refusing 
to grant a certificate of heirship under ltegulation 
\ III of 1827 by virtue of the provisions of s 28 of 
the Succession Certificate Act (VII of 1889) J aver 
mai v Nazis of the District Court of Pool a 

[EE B. 18 Bom 748 

179 Order refusing 

certificate of heirship — Bombay Regulation VIII 
of 1827 — An appeal lies from an order refusing to 
grant a certificate of heirship under Pegulation I III 
of 1827 by virtue of s 19 of the Succession Certi 
ficate Act (VII of 1B89) Eahoubai t Abaji 

[E El B. 18 Bom, 330 


8 COSTS 

180 Discretion Exercise of— 

Ad VIII of 18j9 ss 18 ” ISO 193 196 —Hel l 
(Mactherson J doubting) an appeal will lie on 
a mere question of costs Gkidhaki Lal Por r 
&CNDAR BlM 

[BLR Sup VoL 480 8 "W H. 187 

8tt Dowcett r Wise 1W It. 622 

^®1 ' — Decree enforc 

*P «•«»"* —Held (by Loch J) with reference to 
the FuU Bench ruling Orxdhan Lal Roy v Sundar 
B*b B L S. Sup 7 ol 490 6 IV £ 187 that 
an appeal lies on the punt of costs from a decree 
enforcing an arbitration award KllODt Btrusn , 
Mowia UtfKSH 14WR 255 

Contra CoiiECTOR of Dacca r Kamaea Kakt 
Mookesjee 2WR 33 

Cnoo-u I A1 JilSSER r Pateoo Peo 6W R 18 


APPEAL — Continued 

8 COSTb — continued 

Reemee Rate r Lucuutrv Doss Narain Doss 
[8WRPC 59 
1 Moore a E A 470 

AcnciiBiT Sivoh r hr\BTA Lal Mohaicv 

[7WR 203 

182 Semble —A 

regular appeal in respect of costs will not lie where 
bona file care and discretion havo been exercised 
on the part of the Court below Desaji Lakitmaji 
r pHATAMDAS \AROTAMDAS 

[8 Bom A C 100 

PrcnMtN Ram Lnooj r W atson 

[W 3E 1804 148 

183 ' ■ ■ — As a general 

rule an appeal m respect of ccsts will only be enter 
tamed in case* in winch no discreti n lias been fairly 
exercised up n the question and the decision of the 
Court, below Uaa proceeded, upw. wu&ta.l.e. or uwaapyre 
heusion Where bond fi te care and discretion have 
been exercised no appeal in respect of costs sbnild 
be allowed and the question whether such discretion 
has been well or ill exercised should not be enter 
taint 1 Keshateaxi Kbishna Tosni r Biiavanji 
hiH llADAjr 8 Bom A. C 142 

184 ■ - - IV here no appeal 

ig made against the judgment passed on the subject 
matter of the suit the discretionary power of assessing 
ccsta given by s 187 of Act V III of 1859 should n t 
unless »a a very exceptional ease be interfered with 
by the Appellate Court Kcpfcsvamiayyan «• 
Nanhovaysah 1 Mad. 74 

J85 Order involving matter of 

principle — Though the distribution of costs is 
under the Civil Procedure Code a matter within the 
discretion of the Court yet there may be circum 
stances which will justify an appeal upon a mere 
question of costs Chithbayil ali«* Khnath 
Ahmed Kota c Ibumanom Yittil Xanhauath 
HAH 3 Mad. Bep 278 

PAvmrm Xabyana Oajafati Razv Gabo e 
Saedpfa Razd 3 Mai 113 

188 An appeal will 

lie on a question of costs whero a matter of principle 
is involved Secretary of St atb for India in 
Council r Mabjcm Hosein Khan 

[I L R 11 Calc 368 

J87 ■ • — Order <» dlS 

erfhon of Court — Special appeal — When a quea 
tion of costs is purely in the discretion of the low r er 
Court no appeal « ill lie but when a matter of prin 
ciple is involved an appeal will he VV I ere A was 
sued upon the allegaton that be had instigated 1 is 
co defendant B to refuse to deliver tip a drenment 
fc-v the recovery of which the suit was brought and 
where no relief was prayed as against A but the 
lower Court* awarded a decree in favour of the 
plaintiff directing A to pay half the costs of suit — 
Held that the quest on was one of principle and 
that a sec nd appeal lay to the High Court against 
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Iff tail 

eotl — Ultra! a tf /oar r C rt t f ti • 
f* 1 -<>•> «a •rr r »l »y lb* A t M it <,n. at! r 
otliir jni t(TI «va1» tLf A, peal C urt I lllli « n 

on the flnlrga <| tie I wcr C art tlcorlra I 

«”*t» »» ilj w i i rally »n r 1 i far ar f tl * 
drf -ndant , 'rc>l>A»ooL Kootaiit t 1 am ( jir*ri rn 
tl U IL 17 Calc, 020 

‘ * Iff at rtf la 

tilth— J} Itr t Jtdj J / I a / / or I rr 

— The i Umt iff surd f r j min f crtam I n 1 in 
tl e Gmrt of a f-ul rdmat Jtil f tl p rmldn 
Ttie «uty r linatc Jud^e return 1 1 ) e j tali t f r want 
of jantdictim at J otdm-d tie |l»„t ff V yny a 
separate act ot oats l eaeh f the d< fir dantt rhe 
plaintiff appeal) d to tl c Diatrut Jutgc on Hi 
jrmnndi fir»t that tie Sul rdmate Jud^e liad juris 
diction to entertain the j Uint and arm lly that tl e 
crdfT a» to co t» warn impr pir At tl c hearing of 
the arpcal the plin tiff a | leader ahan 1 nnl Hen Int 
of junadicti n Thcrcul n tl e Diatnct Jul^e 1 eld 
that the appeal wjold nit lie umply on the juration 
of c-ets. lie therefore confirmed lie Subordinate 
Judge's order —Jltld that the District Jud^e had 
jurisdiction to hear the appeal on the qncsti jn of coata 
» Asr»ET Hamchakdbi e JIoavax Jivuaj 

[ILH. IQ Bom 241 
102 — Appeal at to 

eoitt — Ctnl Trocedure Code (Xll of 1882) 
it 220 610 an l C r 8—rrror of foi er Court unter 
tn tapprehention of fact and la t — \\ hero the 
original Cturt lias male an trroncoua order for ersta 
under a tmsapprebenann of fact end law an appeal 
lie a from aucli order unlcr the Cnil Procedure Ode 
althiugh the ajpellant cem plain* of nothing tlso tut 
tic order for costs to erroneously made llAirciton 
HAS \ IT1IAXDA8 r PAI KASI 

[ILE 10 Bom 076 
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APPEAL — eontivned 
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APPEAL — ronfiBiini 

9 D1 Cl \ ha — continued 


197 Order returning plalnt- 

Cicit Pro eerfar Corf# f'i' r * 1 ’ * 510 — Decree Form 
of — The plaintiffs the «ut)w ami tin nspcetirclv 
Of A die used clumoditmnrvrableprri<rty inherited 
from hi* father by ^ and also immot ruble pro 
petty which ladjci Istd upon % from hislrrthcr 
\stw had predeceased him and mc»nc \ r fit* if such 
propcrtii* Thi C nrt of fir t instsnei fin ling that 
the claim to the f niter pr pcrti wti admitted and 
that to th Utter was n t denied bat resitted n* 
iatrnl by * 13 <f A«t \ of 18*7 and h ldmg 
it u t to In tarred inn l a decree returning the 
plaint t j the pUmliff that they tni"ht aftrreerret 
ing it file it nth r hi tl c I ovenoe Court in regard to 
the prefit* of the f nner pnpirti r in the Civil 
Court f r posse* i n if the Utter yripertj Hell 
that alt h ugh the claim f the plaintiff* ins net 
either d 'creed ir lumisscd Jit as the n ht and 
title asserted by them to such ir pertua was impli 
eilfy recognised by »ueh decree the d fenlaut* wore 
entitled ti appeal from it Return Riuoat r 
BbOa«Bib| L lx It 3 AIL 75 

log Order dismissing a suit 

— Ctrl ProctUre Code fl^Sj it J nod 136 
— Decree — \n rnlot dismissing a suit tinier 
a. 13G tf the Cud I riecdure C< di (1S82) is a decree 
under the dtfiniti n eentavfitl in a ~ ot the C*de 
and at such it appealable MAisrxoji r Mehta 
Habikarrau Narharbau 

[I. X> IL 10 Pom, 307 


190 ■ 


• Order dismissing suit as 


not properly brought— P ght of appeal —The 
plaintiffs in this suit cl limed as the heir* of O 
p tsessicn front the defendants of certain lands 
which G had mortgaged to the di fondants alleging 
that the mertgsge-d bt had been satisfied firm the 
usufruct The ilefen lasts denied the title of the 
plaintiffs to rtil cm a ertmg als> that the m rtgve- 
debt had not Iron ant sfifd. The Court of fir't in 
stance 1 eld that the plaintiffs were entitled to redeem 
tot dismissed tl e suit on the ground that the inert 
gage-debt 'si n t been satisfied Held that the 
rt fen dants were entitled to «j peal the case of Pan 
hooerr Bt«7 ' rn l hotter 6 \ 11 19 nctbcu)~sp 

phcable to tl .* case Rasi Oiiolam c Snee* Tahai 
tl Is. It 1 All , 203 

200 — RigSt of ap 

peal —31 sued A An 1 J to enf rce a n„ht of 
j re onptnn in respect of property wl ich le all-ged 
A had solJ to J K domed tint si e hal sold surh 
pr petty to J J act up as a d fence that Jf had 
waive t his rr'bt ef pit eruption The Court of first 
instance dismissed the suit on the ground that the 
alleged sale had nit taken place J then appealed to 
the High Court making K the reap ndent HeU 
that neither the appeal from the original decree u 
the suit nor the appeal frtm the appellate deem 
•'TJwanble 3ruxa Sr-ron r Kama 
LI xIt. 3 All 152 


therein was 
xursn si 
20L 


n “A „c j Order on death of party 
—Death oj toU rf/cerfusf-isrr e a l c f ea %, of 
oeliou— 1*3*1 reproenlaUee—Cinl Procedure 


Code Act \ of 1S~7 u 3/? 3 2— Xim Mio» i*t 
CXI of 1 77) to* t» nrf 1*16 -In a suit fir 
the recos cry cf lan 1 against a a 1c d fondant tha 
latter died before th hearing Mxty tlireo day* 
aft t the d'ath of tie defemUnt th* plaintiff applied 
to the Court to enter n the roc rd the legal represen 
tame of the deceased d feiuUnt On the 2-rtd tf 
November lS^O the C mt r i eted the applicati H 
under the prmsnns of let \\ of 1S*7 sch. M 
art. 171 J anl inlered the suit to abate On tha 
same day tlie flaintiff applied ta the Court to *tfc 
asile thi trder directing the suit tn alate hut tin* 
ipplicati n was a's> rejeetc 1 rn the £0*h f Septem 
her lfiSl On aipeal to tha High Cour t—JTell 
that no appeal lay against the f rd r of the 2Crh of 
September 1{>S1 RevoPe JloiitNi CnoiviMiRA'rt 
r biUBAT CnrsDEtt Dsr CiiowDnsr 

JX L. R. 8 Calc 837 
10 C IxR. 449 

202. Order treating na a nul 

lity order made without jurisdiction— 
Procedure Cade tSoO <> 102 "03 — There u 
no appeal fn m I ho ordT of n Principal Sadr 
A in ecu s tting asido as a nullity the cr 1 r of a 
Judge wlm acting f r him m his absene had ad 
nutted an nppillant as legal rt prosentatlve tf th 
ordinal plaintiff who hal died pendente J,fe the 
Judj,e haling no jimsdictnn to make aueh aubatitu 
tun Bipbo CmrsDEB J ooubaj r R AMiocnTX Her 

[W It 1864 iai 

203 Order refusing decree 

holder to execute deeiOQ against legal repre- 
sentatives— Cinf Pro edure Code JioJ a, 210 
364— S 3l>4 of \ct MU cf 18o9 prjhibits au 
appeal frrm an or ter made on pnceedm-s taken 
nnd r s 210 of tho same Act the nil apfilnabt 
in such ca.es being anaf^ous to that fait diwn by 
the Pricy Council in .1* irfnimmd Khaloon 

i mrttnnuta Khaioon 1 L R 2 Cole 32" 
Pi . too c 1 <3 <jose J lx IL 3 Calc. 709 note 

Pcxjo«e r CAicniCK L lx E. 3 Calc. 708 
[SC IxJL. 278 

204 Order voder 

t 210 C ir l Procedure Code 1 Sj9 —No appeal lie* 
frtm an er ler passed nnd r * 210 ActMIloflfioO 
refusing application of decree hildcr to csecate d cree 
a *ainst legal repreientatives of the per* n against 
whom the decree was passed. LooTrrn Ail KnA* r 
SADba Brut ren^mo W R. 1864, Mis 35 

335 Order refusing to issue 

notice to representatives— Cioif Procedure 
Code 1S59 i 217 — 'No appeal lioa fnm an order 
passed under • 21" Act \ 111 of 1859 declining 
to issue notice as against certain alleged legal re 
preaentative* of an original party Sohvdba r Rot 
Kaeuia Sabot W IL, 1804 Mis., 83 

200 Order directing suit to 

abate— C r II raedure Cede ti 2 3b6 5SS CIS) 
— Death of plaintiff appellant —An Appellate 
Court rejected the application of the 1 -gal ropre- 
amtatives of a deceased sde plaintiff appellant to enter 


( 2** ) 


MOhST Ol CAM « 


( 20 ) 


ArrEAL-ff- ftrJ 
« PIU 

1 it raire In tl r ] 1 rt c f nth app«lla»t mi the rfCTi! 
in tit pn -on 1 tliat n h •{{linthtt lit l mt litn 
inode * ill in the lim limit) 1 1 v liw and ]*x*wd an 
irdertlattb mils* nlj a’wte Iltld tLst t! irdcr 
«f t lit A] pilUlc t urt rt^lnnkr lit first p»r» 
frt [ b 1 «. SCt f Act \ f l*i ” U t Lein,. mpplt 
r» 1 nmli r tl IS a. ‘S rf tint Art nrUu„t 
dm* within llictmns ( k 2 fnm which a *»onl 
appeal w nl J lit wm nets; i lira If AHMAD \tA r 
21ataIUP4L1.il LL.ll 3 AIL 8 14 

207 Abatement, Order of 


i APPEAL — font «r n{ 

[ P eoitfmw d 

| men* ran tnm The C nrt Apparently treating llill 
mem- ran him as an n]phcatin under* 3 1~ of the 
i C 1 fCIiil 1 r ccduri dismissed it Jit Id that an 
! appeal wr nl l li fn m tl u < nl r f dismissal n fnm o 
| <1 crec Into Mat, v (lava J rata l I l P 19 
I ill 14* f II wnl Mort I au r Rc'idav Lal 

[L L. II. 22 All 330 

' 212 Order refusing execution 

of decree simultnneously against person 
and property— t a ft of C r,l 1 root lure ( ict 2 
of IS ) * * an I *\R) — \n irihr und r * 230 of 


— I r I Procc 1 re Cede t oC* — Legal rrprt 
lertat, t tf o dr tart! On tl o* to npplf ly 
t r lin i, rtf dayt—lrorrd of -~L n tat o — An 
enhr male noiht a. 3(V f the Cml lnr< lore C<d 
(tet \\\ «f It*.) that a suit d aUte tuivilltn 
ally a there* will in tl c meaning * f » 2 u a] pcal&hlr 
IfniAAJi 1 AyniAMiHA r 1 i kmiutam 

tLI-IL 10 Bom. 220 

208 ■ — Order f r abate 

nr t off t-C r t Procedure Code (I*t ) t 366 
— Jto a] p<«t will lie fnm an trdir undir the first 
parser*] h tf a. 3(X of the Cede of Civil I needare 
such tniT niltliir am nnting tnadicrec n r being 
ajHcCcally aipeaialle uni r * E8 M,kaj, J 
cha dra\ J urtkotan 1 L 1 10 Horn* 2D dm n 

ted feta. Hatupa Dim r Alt Hrsrv hits'* 

lLXi.IL 17 AIL 172 


Are bniBATTi r 


•?AMl5ADl»rAtl 

[XL.IL 18 Mad. 403 


200 Order dismissing appliea 

tlon to be brought on the record as repre 
sentntive of deceosed party— C ri l 1 oceture 
Code flS 2) it 2 usd 3 2 —An *5 peal will li 
freiu an r kr dnnnu mg an apj lieati n unil r t 3". 
of the O 1c of Cml Iructdure to be br-ught upm a 
rcc rd a* ref rescnUtnc of a d ceased jurty anfli 
trder bung a decree wit Inn the meaning of ■ „ tf tile 
Code Juno Mati r Gaia 1 jiasad 

[LL.IL 10 AU 142 


210 Order dismissing applica- 

tion to be mode party bb representative — 
Cir l 1 rated re Code ( i t 1/1 of 1382) it 2 372 
59‘ rl 21 — An trdir di*all>wing an appliealuii of a 
p<Ts n undir *32 Cml lr<edure C >de to bt 
made a party defi-niLnt a* assignee of n di ftudant 
is net a dicrte within the meaning of s 2 of the 
Civil I rccedureC d and u> appeal lies against sncli an 
order Into 2Iat i \ Oa/al ratal I L1( 19 ill 
14~ distinguish! 1 and explained Lalit JloitA'c ItoY 
r Snrnocx Ciiasd CirowDiiur 4C WH 403 

21L Orderrejecting application 

by fiBslgneea of interest in suit to be allowed 
to app al against th» decree— tirif 1 octdure 
Code 1882 tt 372 533 —A defi-n lint pending the 
suit made an aasi 'iiment of Lis interest themn ho 
applica.il m was nuide by the assignees <r the assignor 
to have tha aMignccs brou ht on the record and tho 
amt was decided ex parte to the detriment of the 
assignees Ibe assignees filed a memorandum of 
appeal claiming that they were entitled to file an 
appeal under the circumstances set f rtli m thur 


\ct \ 1 16<7 by n C urt executing a decree refusing 
ana]] head n t execute it at the same time against 
the JHrs n an 1 jnpertj of tho judgment debtor 
being a decree under s 2 of the tet an appeal 
lies avaunt such enter mid the t] pollute Court is 
b. und t csniil r whither the I vvir Court has pre 
| erly rxemsc l the diser ti n irstrd in it by t 230 of 
that Act Cut ' a Peuaji r Giieuduai Lahavdas 
[XL.IL 7 Bom 301 

213 Order directing the release 

of judgment debtor— Ctr I Pro tlu e Code (Act 
1/; oj 1**2) IS 2 214 33" — \ judgment debtor who 
liad lien arristeil in execnti nof a ihcreeof a Pietnct 
Mnnsif innl an applicutt n f r lus releas under 
Cml 1 n-erdure C ti s 33< (a) and bis application 
was grant id —if el t tint a u aj peal lay against tho 
crl r gmutiiig the np] lieati n AnniL Kaiiiman t 
IIinonEU La iu LLR 21 Mad. 29 

214 S cunty for costs order 

rejecting appeal in default of— Cir llroced re 
Lode tt 2 64J — An erder under b 649 cf the Civil 
Procedure Code rejecting an a] peal because security 
hasnet bem fumisl eil as directed under that secti in is 
a d cree within the meaning of a 2 fnm which an 
appeal will lie bmu ul IlrQ r KuATini IlrsArv 

[LL.R. 5 All 380 

215 Order disallowing objec 

tion to execution— Cir Z Procedvre Code 1877 
$ t 2 216- Orde m e recut on of decree — An order 
in.uk in the execnti in of a decree disallowing the 
objecti n\» taken by til judgment deVtor to execution 
of th durce benv taken out by a transferee by as 
si unuut of the decree being the final order in a 
judicial ] rcceoding and theref re a decree within 
the meaning of b - if Act \ of 1877 is appealable 
under that Act Thakur Prasad v ihsan Al, 
I L 11 1 ill CG8 full >wcil Mtrnxi Dhab v 
1 cbsotasi Das I LR 2 All 01 

216 Order dismissing suit in 

its present form - (.lit/ Procedure Code 1877 
tt i. Z3 510 — J dgme t —The pUmtiff in this suit 
aucl f i the p Bsessi n of certain Uni on the gnund 
that he was tl e owner thereof in virtue of a purchase 
fr m \ The defendants claimed such land as own 
ers on the ground that it was included in a certain 
garden which they hul previously purchased at a sale 
m the execution ui a durec against K and they also 
flannel it on the ground that they were lessees thereof 
under a lease from A the term whereof had not 
expired They also set up as a defence to the suit 
that it had been finally determined m a former suit 
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APPEAL— continued 

9 DECrEES 

197 Order returning plaint— 

Civil Procedure Code 1877 $ 540— Decree Form 
of — The plaintiffs the widiw and son respectively 
of V decease! claimed immoTcaUo property inherited 
from his father by A and also immoveable pro 
perty which lad deceived upon A from his brother 
who had predeceased him and mesne pr fits of s-ich 
properties Tlio C urt of first instance findiog that 
the claim to the f rmer preperti was admitted and 
that to the latter was nit denied but misted as 
barred by s 13 cf Act \ of 1877 and h Mini, 
it not to be so barred made a decree returning the 
plaint to the plaintiffs that they might after correct 
mg it file it cither ill the Pevcnne Court in regard t> 
the profits of the former pr perty cr in the Civil 
Court frr possession of the latter property Held 
that although the claim of the plaintiffs was not 
either decreed cr dismissed yet as the ri c ht and 
title asserted by them to such inperties was imph 
citly recognised by such decree the defendants were 
entitled to appial from it Behari Biuoat r 
Begam Bnu L L It. 3 All 75 


198 Order dismissing a suit 

— Cunt Placed are Code (1882) it 2 and 136 
— Decree — An order dismissing a suit under 
■ 130 of the Cud Procedure Code (1882) is a decree 
under the definition contained ms 2 of the Code 
and as sich is apnealahle Maksisqji < Mehta 
11 akijiaekam Aahhaubam 

QI L It 19 Bom. 307 


189 ■ 


- Order dismissing suit as 


plaintiffs in this suit claimed . _ _ 

possession from the defendants of certain lands 
which C had mortgaged to the defendants alleging 
that the mortgage debt liad been satisfied from the 
usnf net The defendants denied the title of the 
plaintiffs to redeem asserting also that the mortgage 
debt had not been sitisfied The Court of first in 
stance t (Id that the plaintiffs were entitled to redeem 
bnt dismissed tl e suit on the g ound that the raort 
gage debt 1 nd n t been satisfied Held that the 
defendants were entitled to appeal the case of Pan 
hooery Bhug i »<Aooer 6 \ JT J£> notbein^ap 
tins nse fiavi Cm own * Sheo Taiiae 
P L B. 1 All 28 e 

* — - ' Sight of aV 

Jleal —21 sued K and J to enf rce a n e ht of 
pre cmption in respect of property which ho alleged 
A had sold to J K denied that she had sold such 
property to J J set up as a defence that M had 
waive 1 bis right of pre eruption The Court of first 
instance dism ssed the smt on the ground that the 
alleged sale had not taken place J then appealed to 
the High Court mating K. the respondent Held 
that neither the appeal from the original decree in 
the suit nor the appeal frem the appellate decree 
therein was admissible Jests* Smoh p Kama 

LLuit V ail 152 

" 01 - “ , . . p r fer on death of party 

—Death of ,ole defendant-Su v, al of Cauie of 
action— Lrjal repreetntaUte-Cttil Procedure 


APPEAL— continued 

0 PI CRFF->-co»/i«aed 

Code Act Y of 1877 is 368 Limitation A'i 
(XI of 1*77) tch u art 171b —In a suit for 
the recovery of land against a a lo defendant the 
latter died bcFore th hearing v ixty three days 
after the death of tie defendant the plaintiff applied 
to the Court to enter n the record the legal represen 
tstire of the deceased defendant On the 2„nd cf 
Kovembcr 1SS0 tlic C urt r jecteil the applicab n 
under the provisions oF Act \\ of 18/7 eeh. ii 
art 171 1 and rrdcred the suit to abate On the 
same day the plaintiff applied to the Court to set 
aside the erder directing the suit to abate but this 
application was also rejected on the 20*h of Septcm 
ber 1881 On app-al to tho High Court — Hell 
that no appeal lay against the order of the 20th of 
September 1881 Bexode Mom VI Chowpiibavi 
r Siiauat Cuitndzs Dee CirowDirsr 

[I L B 8 Calc 837 
10CLE. 449 

202 - — Order treating aa a nul 

lity order made without jurisdiction— 
Cint Procedure Code 1S59 it 102 703 — There is 
no appeal from the order of a Principal Sadr 
Ameen setting aside as a nullity the order of a 
Jndgc who acting f r him in hi* absence had ad 
mitted an appellant as legal riprescntatire if tho 
original plaintiff uli> had died pendente hfe tho 
Judge having no jurisdiction to make such substitu 
tion Birno Ciivider Joobsaj r Rameochhv Deb 

[W B. 1884 121 

203 Order refusing decree 

holder to execute deciee against legal repre- 
sentatives— Ctnl Pro edare Code 18o) tt 210 
364 - S 3G4 of Act \ III of J8o9 prohibits an 
appeal frem an order made on proceedings talen 
under s 210 of tho same Act the rulo applicable 
in such cases being anal gnus to that laid down by 
the Privy Council in Abrd aintsia A hatoon v 
Amtrunmita Khatoan I L S 2 Calc 327 
Ravgo r Pogose I L.H 3 Calc 709 note 

Pooose r Catcbice I L. B. 3 Calc. 708 
[2CL.E 278 

204 Order under 

) 2t0 Cecil Procedure Cade I3.i9 — No appeal lit a 
from an order passed under s 210 Act VIII of 1859 
refusing application of decree holder to execute decree 
against legal representatives of the pers in against 
whom the decree was passed LootFDB An Khax r 
bADDA Baux PeBsHad W B 1864, Mis 35 

295 Order refusing to issue 

notice to representatives— Cieft Procedure 
Code 1859 t 217 — ho appeal lies from au order 
passed under s 217 Act till of 1859 declining 
to issue notice as against certain alleged legal re 
presentatives of an original party Sobgdba v Bor 
Kaliha Sadov W R. 1864 Mis 23 

200 — — Order direotmg ault to 

abate — C r l Procedure Code it 2 366 583 (18) 
—Death of plaint ff appellant — An Appellate 
Court rejected the application of the legal repre 
scutstn es of a deceased site plaintiff appellant to enter 
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ATTEAIa-ri* **>ed 

*> IUt 111 1 *-<r f ■ * 

I u r urv In U <• |1 in « I sueb Bpp«lU t »* tl* rfr *1 
tn tit gr-ux! that m«l af| lirati. n bal it l lien 
maJe within th lint lin tot 1 % law an t jwawxl an 
inltT tUt tbr suit »b nil • »lr Held tLat tl rdrr 

I I tbr A] p llat< C urt p* 1 no 1 r 0 fix»t P*ra 

pr*|b f a. **C l \rt \ f 1*> n t Id h apjh 
ra lr ml t tl 1«- a, *1 tlttt ut n t Uuv. a 
diercr within ll t tirm» f a. 2 frini which a *onl 
aijwal « ulj lie **» n l art bra Ir AllMAH til r 
Mata Hint Lu LL.lt 3 AIL 814 


207 


Abatement Order 

l Proret ** Code I o6C 1*7*1 r*j>r 


Of 


tat rt tj « dr tat* l 
v (A a « t ir rf«*i — 1 rvrrd r* 1 *» t t » An 
iiJt made «n<l>T a. 5f* I tl t ti'it trnliwl It 

( trt \n « f l fc « ) tint a suit 1 •»*» » b «rtu 

mile a Jirm «i but tt r In nnln Is 2 i ajj all tr 
llnitiit 1 iMcni'tiBi r 1 1 u iiuiam 

[LL.R 10 Bom. 220 


208 — ■■■ Order/ rat at 

• at t of tit t — C r I Peoerdur* C 4* f/**s ) i fd 
— \o aj i al will lie fnm a-i trd r undr tl r frat 
paragraph il k SO {tlir < — <5c f Civil Ir o lw 
aueb « rdcr txitlir am nitin- Iniilcri nr l«ing 
» j*c fically aj }>ralaUr ini br a IBS llktknj linn 
rkaadraV 1 unholam 1 L 1 10 H « l** ill » ll 

ted fnm. IlAMtDA lliui r Ml Hrsrx Kn*x 

[L L. IL 17 AIL 172 


AttfensBiTYir Samitapattau 

[L L. IL 18 Mod. 400 

200 Order dismissing npplica 

tion to be brought on the record ns repre 
sentntive of deeenspd party L r I 1 o lurr 1 
Code (IS 2) t 2 a l J 2 - tii aip.nl will lu 
frrm an xd r di«i twin,, an applirati u un 1 r a 
of the Code of Cn <1 I rocc lun to be l r> u„l t uj n a 
r.e rd as repres illative fad ernstd j irty > i b 
ordtr bun,, a d ertr within tl i meaning f I - f 1 lie 
Code Ixuo Maxi r Oava Iiiahau 

[LL.IL 10 AU 142 
210 — Order dismissing applica- 

tion to be mode party os representative — 
Cxtll o tt retod ( i / 1/J of 1SS2) t, 3”2 
SSh I 21 —An rltr dualizing an appliiMlini iif a 
pers n under s 3 ,2 Gilll lrrc.lurc Cl t> be 
made a party dtftn liut aa aui'mcc of a d fin Lint 
u net a decree within the mealing of a .of the 
Civil I recedure Cede and n > a) ] cal lies a "aunt anch an 
trder Indo Hat\ v Ca/a 1 rata l 1 L J( 19 ill 
142 distinguished and exj Lamed I Atir Moil ax Jtor 
r Snrnock CnAJfp CnowDiinr 4 C W N 403 

2LL Order rejecting npplicotion 

byassignpesof interest in suit to be ullowed 
toopp al against the decree— Cirt/ 1 orehrr 
Code 1 S &2 tt 3/2 5SS — A defimlint pending the 
suit mail, an assignment of Lis intmtt therun Iso 
application was nude by the assignees or the ossi’m r 
to have the assi'mcc* brought ou the rtc rd and the 
suit was decided ex ptrle to the ditnmcnt of the 
sssignees The assignees filed a mem' random of 
spp tl claiming that they were entitle 1 tn file an 
appeal under the circumstances set f itli tn their 


APPEAL— ro"/ •vrd 

P niCHlls- casfisir <f 

mem ran turn The C nrt apparently treating tbf* 
men ran luni as an a|p]irntin under ■ 3~- of the 
(If Cliil leu lur distiii**! d it Held that an 
appeal w nl I tl {n m tl it rd r f dnmi**nl at frim it 
dxrx I to Mat V (lava 1 ratal 1 I P 19 
ill U f 11 weil VinilAMr hcuvlst 

[LLB 22 All 330 

212 - Order refusing execution 
of decree simultaneously ngninot person 
nnd property— ( ode oj C ri I Ir re lure ( icl A 
of is” ) t 2 a t PjI)-Aii r 1 r under s .30 of 
\rt \ f 1S« Ij it lit executing a <1 rrce refilling 
an aj jbrati u t cx«cuti it at th fame time a^ainit 
tl jnr» ii anil jnperty ef the jul ment debtor 
t ing a deve un 1 r • 2 e f the \rt an appeal 
li s against iurb erhr an 1 tin. \]I<lUte Court S* 
U un I t cniil r wh tlirr th 1 wer C urt Lu pre 
T Tly ixirri c I tl c b er tl n iatc.1 in it 1 y * 230 of 
that Art Ciiexa 1 BMAJI r OliELOulAI Nahavius 

[ILL 7 Bom 301 

213 Order directing the release 
of Judgment debtor -Cir 1 1 ore lu e Code (Art 
\ll aj I s s J tt 2 214 33” — \ ju Iguwnt debtor who 
1 ill* ii an- ti 1 in cxictiti ii f ndirrteof a District 
Mon if ms 1 an ajphcati n f r Ins rtlense under 
Civil I roc lure til i 337 (a) an 1 Ins application 
was grant d —ltell tlut an apjenllay against tho 

r Ur granting the apjbrati n VliPi X. Kahiuax r 
Maiioubd Kabsiu I L. IL 21 Mud 29 

214 - S curity for costs order 

rejecting appeal indefuultof— C td 1 rocedurg 
tote it » 6IJ — An erdir under « 6dD f the Civil 
lnrcdtire C le rejecting an a] 1 ml berause sceunty 
basil them famuli' 1 at directed under that seeti uis 
a d me within the nuamng of s 2 fr m which an 
ai p al will lu Mkaj cl II cu r hnAt-ui HtrgAix 

[LL. IL 6 All. 380 

215 Order disallowing objec- 

tion to execution— C r l 1 eared t re Code 1877 
t 2 2ir-Orde n ere 1 1 on f decree — An order 
link in tie execute n of a decree disallowing Iho 
ot j eti ns taVcn by the judgment lobt rto cxceutun 

f the decree bpn„ takm out by a transferee by as 
si r nmcnt of tbe decree being the final order in a 
judicial I rcceeding anil thrref re u decree within 
the meaning 'f t l rf Act \ of 1877 is appealabla 
under that Act Thakur Pratad v Ahtan Alt 
1 L H 1 All COS fell >w cd AIueli Dhab r 
1 cbsotaji Das LL.IL 2 All 01 

218 Order dismissing suit in 

its present form— Ctrif Proeedtre Code 1877 
it 2 13 540—Judi/menl — The plaintiff in this suit 
sued f r the p sscssi >n of certain land on the griund 
that he was the owner thereof in virtue of a purchoso 
frtm \ The defendants claimed such land as own 
ers oh the gr und that it was included in a certain 
garden which they had prci muily purchased at a, sale 
in the execution of a ih ercc against A and they also 
cl umed it on the gr ;utid that they were lessees thereof 
under a lease from 2f the tirm whereof bid not 
exp ucd They also set np as a defence to the suit 
that it had been finally determined m a former suit 
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APPEAL — continued 

9 DECREES -continued 
between themaelies and ’V whom the plaintiff repre 
seated that such land was included in such garden 
and that consequently their title to such Und as 
owners could net be questioned in the present suit 
The Court of first instance held that such laud was 
net included in the defendants garden and they were 
net the owners of it but that they could not be ejected 
frem it as they were in pcssc«sion under the lease 
which had net expired and that the question whethn 
such land was included in the defendants garden 
and they were the owners of it was not retjud cata 
It made a decree dismissing the suit in these terms 
Ordered that the plaintiff 9 claim as it stands at 
present be dismissed Held (^te sight J dissent 
ing) that the defendants were entitled, under s 540 
Of \ct X of 1877 to appeal frr m such decree 
Lacrmai. S»OH r Moiu> ILR 2 AIL 497 


217 — ■ Order xn execution of de 

cree— 6 1 ri 1 Procedure Code IS '7 it 2 J 24} 5 4 
5S3 C/J — Execution if decree — Appeal f on order — 
— Act VIII of IS1O — Pepeal— Vend ny p oeeed 
toys — Act I of 1*63 t C —The Ccurt executing a 
decree f r the re® val of certain buildings nude an 
order in the execution of such decree directing that a 
portion of a certain building sh nld be r m ved as 
being included in the decree On appeal by the 
Jud unent debt r the Lower Appellate C urt on the 
-2nd September 1877 re\ orseil gnch order Held 
per Pear ns J on appeal by the decree-b Her fr m 
theerderef the Lower Appilhte Court tliat the Lower 
Appellate Court s order bemg within the sc pe f the 
dehmti n of decree in 1 2 of \ct X of 18~7 was 
appealable under s S J of that Art as well as under 
Act Mil of 18o9 nctwithetandmg its repeal in re 
fcrence to a. C of Act I of 1808 The Fall Bench 
ruling in Thais ur Prasad v Ahta a Ah ILR - 
l ill 66 S followed Held per StcABT C J 
di»sentin 0 from the Pull Bench rnling in Thais nr 
Prasad v ihtan Ah that a second appeal m the 
case would not lie IT da Begum r Imam ra dim 

[ILR. SAIL 74 


218 Order refusing to file in 

Court agreement to refer to arbitration— 
C l Prosed Code 1ST " St 2S 62 o— l)e ree 
— Held bj the Full B neb (OXDVIEXD J dissenting) 
that, tw vi'i Mtwvuu Xu tte m Court an a Terraco^ 
to refer to arbitration 13 11 t appeal ible I er Oit 
yiELt* J that such an erd r is appealible Ja k 
Teican v Cayan Teirar I L r 3 til 4->~ 
distinguished by Sicakt C J and followed by 
Oidfieep J Data Xasd e Baertaw ir Sraon 
[LL.H. 5 AIL, 333 


219 


° decree— r ylt of appeal — In a suit 
to file an agre roent to refer a matter to arbitra 
turn a drcisi n wa* passed refusing a reference on 
the groan J that the agrenn mt 1 1 refer was not proved 
triiu.* 1 1“ ppenlm against sueh refusal — 
if , ,* ,on l 1 "** 1 under s „23 of tl e Code 

of Cml lrvcedure is a decree and an appeal lies 
tnerefirm under < f4c o! the C le Dx-ision of 
OmriELP J in Daja \and r BalAtaicar *my& 
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9 DECREES— cont in ueJ 
ILR 5 All* 333 approved. Goxvdc Maoiti r 
Cownr Braoayax L I*. H. 22 Mad. 239 

220 Order rejecting Jnemoran 

dum of appeal — Cinl Procedure Code it 2 
54(e) £>*■'* 6^2— Pe ree — An order rejecting a me- 
morandum of appeal as barred by limitation is a 
d cree within the meaning of s 2 of the Civil 
Pricrdure Code Gay raj Stnyh r Bhayicant Smyh 
TVeel/y X o/et All 1SS3 p Sod and Lhanatullah 
Bey V irVyid All Sfta* I L R 6 Ail 43S 
distinguished Grain Kai r IIa>gii Lax 

[I.L.IL 7 AIL, 42 

23X - Order directing accounts 

to be taken— Cml fwnfirp Code 1*S° 1 2— 
Inlerloeutorv order — In a suit fra share of the erst 
of a party wall built by the plaintiffs who and also tho 
defendant were adj lining owners of pi ts of laud under 
the Government f< r building p rtnn of the agree 
ment bom., that all disputes as to the coat and mam 
tenance of party walls were to be settl'd by tho 
Government ''urveycr wh se deem >n was 1 1 be final — 
the Judge ‘wott J on 11th D cember 18S- de 
creed that the def ndant was liable to pav half what 
ever sum the Go\ eminent Surveyor mi-ht certify to 
be due for the c st and that the defendant was 
entitl’d to set iff m the calculation of what was due 
fr m him thi ce t of any worker materials which 
the Government Surveyor might find had been con- 
tributed by lum and the ca.11 was thereupon ad 
joumed fir the certificate of the Government Sur- 
veyor The Government Surveyor subsequently gave 
his certificate as to the c st of the unused p rtion of 
the said wall but stated that on the evidence bef re 
bim he was nnable to decide as to the ownership of 
the foundjti ns etc- of the wall The ca»c came on 
again bif re Scott J who decided to take cvadmcc 
on the p mts left und’tcrtnmed by the Government 
Suracyor M it ties cs were a cordiuHy examined 

and on 11th D 'cember 1SS3 the Court disallowed the 
defendant * claim of set ff and gave jud-ment for 
the jlamtiff f r lulf the Burn certified by the Govern 
inent '•uri cycr as the cost of tin disputed port of the 
wall The def aidants appealed. Held that the 
de rec of the 11th Dcccmbir 16S- was not a decree 
er an otd r cUc’cting accounts ti be token v:\tb.va 
the meaning of s 2 of the Cml Procedure Code 
(\I\ of 1«5S_) and that the defendants slthoucli 
they lud n t filed an appeal against it within the 
peri*! allowed by the Limitation Vet sere m 
titled to api 'll against it when appealing a -am t 
the dicree of 11th December 1533 Coverjj p,cn 
dox t VoBAUJt PrxJA XL. It 9 Bom. 183 

222 Order rejecting appeal as? 

barred— C*r I J'roeedure Code it 2 and 540 

Presentation of appeal lei/ond time — The plaintiff s 
claim to redeem certain lands was r jected by a Sub- 
ordinate Tud_e on 2lst December 1S8- On the 1st 
February 1SS3 the plaintiff who was an a^ncultnr 
1 t presented an application fir review to the Special 
JniLe appointed und *r the Dekkhan Agriculturists 
relief Art His application was rejected by that 
J n l~e lio a -as of opuii jn that the plaintiff's remedy 
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n I)| cl 1 1 ‘ — fp*l 

lav is aa appeal t the Dirt rift Jn lpe TI i* plaintiff 
ru n 1 nf rtned f th w*u1t f bit »n lirati nli 
ihe *p<cul Jud t until tl f 11 wmp Slav at »l icb 
time tie Court f tic Ihtrut Jnd^c was cl a I f r 
rant n 0*1 the Jnl Juno le |r » it l an 
ijp.J oillif jiuinc f the D nrtC uit llolli 
tnrt JulpO di EiiwM 1 the *| p<ol ■< Um I l V limit* 
tin On appeal t tl o Hi u C urt a pri lnmnarv 
oVjcrtm long tilni that a kch I Ifpil miull n t 
lie — Held tin tb( nl t cf t! lh tnrt Jul f 
harta„ the f rre < f a dicrco will in tlio mraning f 
a.*»cf the Civil Jrocedure CkIc trt \I\ <f !•*_ 
»u tpjoilt le end t «. «tO <f the l Jr I a out 
warn Gom r Nttr Nnnui 

[LLH 0 Bom. 453 

223. Order allowing purchaa r 

of deerre to ex “cut" it -< r I I roe / t ode 
J8S2 «( 2 *3* °il On an ap|he» inwilrt 21- 
«f the Cml 1 p« luret xl tj tl (urelnKT f i 1 
(too til* *11 «(lt nceutc it to f tl jul tn lit 
<5t’ t t» t/1 y rtfd that the J urrl va t was bcnami f r tl f 
<thrr jud mmt d It r ■id tl it th i lal pmi I ff the 
dfntt the n inaldocrvc hi lrr TlieMiiniiff und 
1 thrhj«*ti>n*B-»in»ttl in an 1 all wed tin purrla* r 
t ciicutctbcd crce Held tint th quitti nun no 
l*t*mi the partus to the suit TtliirrtjT ■ utatiu* 
nlatui* ti tl e «i<euti ni diselir <r sitiaftrtl n ff 
the dfcrw anl tl at the dici in f tl t quislt n km 
a decree under m 2 anl 21) { the Cf h an I th rr 
lire apjieaUlle and a erne 1 a) jxwl lay thrnfr in t> 
the Hi h Court Vtaal r 1 am hoi au lint J iia 
[L 1* IL 12 Culc 010 

221. Order by Appellate Court 

directing that the pluint bo returned < rtl 
Priced n C d (A t 1/1 / JSS“»> r 2 The 

plaintiff *ued in the U urt f tin Put rut Muntif t 
itcivcr his share of family j n p-rty 11 k bi i lint f 
the pr ptrty ix tided lilt tic am unt f th bIi re j 
claimd was Hithn tlu jirunury limit ftbejun lit I 
tl u f thr Pint tt Mm f »lniu« 1* I ertc f r 1 
the ppi till O a) | ul it iiu I tl i that the nut »«• 
n X within t! ]un 1 tl n f tlu C urt 111 d tree 
BCC rdm 1y >u r v<r 1 an 1 it was rl red that tin 
I hunt b t n c 1 f r pr » i tati n t tl t pr i cr C nrt 
flic jlaintiff j firr d tin* »<c nd appt il t> tlu 
V.v V. C. -art — iftjd Vi -ft, Vno i/rwir X))vllAt t tnV 
hail nt j issed a decree within the meaning f 
the Ciril 1 rcccdure Code ■ 2 an 1 tliat I laintiff i 
remedy was n t by way of a scconl e| peal tut h( 
sh uld have jrocecdcd unler Cml Pr cc lure C le 
s o53 CinsfAgAiii Pill ii r hAitcrrA Uihyav 

[LL.IL 21 Mad 234 

Contra BI’IDEsuhi CirABBKY r \AVIU 

[I L. IL 3 All 450 

225 Order under a 18 of Act 

XX of 1863 granting leave to Institute a 
suit — Benjal AM Pad Itiam Cml Courti 
Act T II of i 20 — Vii order passed under i 18 

i f Act XX of 1RF3 granting leaic 1 1 institute a suit 
is n t a decree itnlci tlio ( m! 1 roe e lure Cide 
and is n t an appealable erder In a sml to lull c 
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the drfen Lnti rrmncil frrm the ffee of sh lalt* of 
tn ml wm nt in ulich sbonll Icnre t in titutc it 
lalt'.-n It mrl tinier* 18 f tli \ct it m con 
Im lil tint Inrnu. regard t tli j m i i ns f s 20 
f trt MI f I8s ( an apjKTtl 1 1 tb lllv.li Court by 
fr m tint rler Hr d tint » °0 f \ct MI <f 
1 s was Intrnl 1 <nly t Mine the C urt t> which 
an Bpjnal hi* frm a decree r trier f a Pistrict 
Jnl o anl was n t intended ti d fine the riv.ht if 
a | ]nal f tl rbis f d mil cr tnl rs fmtn which 
aj j all »1 nil lie and t Kit n aj peal by frem tlioor Icr 
j»«»c J und r a JSef Aft \\ ef l^i/J granting the 
] lain iff t leave to m titutc the suit raoTAP 
lUixiM Missta r Iluojt'«Atii Mis rit 

[I L. IL 10 Calc. 275 

223 Order refusing leavo to 

BUO H A \ of jsrj , JS —Ur rre- Ciril 
I rare ter* (at IS*'* t '—An rtlrr nfuMIl). 
leave to institute a suit tin Icr s 18 f Vet \\ of 
Hn is n t a 1 ere within llic meaning f s 2 of 
tie Civil 1 run lure Code on 1 is u t ajicnbblc 
h Azin Vli r View Vli I hay 

[L L IL 18 Calc 382 

!•* nr V eyk AT rs'VAii v L L. IL 10 Mad 03 

*• e VM>'*ruori i a eLL.IL 10 Mad. 08 note 

Delhi h Uakoo Uloau r Vucoon 1 ahwav 

[21 W IL 308 

227 Order rejecting plaint— 

Cirif 1 roce lurr Code si 2 6J 61 41° — Lceiee 
* W if isr/w/ei-s ll_ ef the Civil I rtc c 
dure C d r fers t a case wli re the jhuut on tlio 
f iei ( f it appear* to haw teen tiled by a pers n who 
was a minor V\ lure in a suit the i lnintifl* described 
them* lws n* a hilts sml ti the c t j eti n < f the do 
fen l nt* an issue wav Ml e 1 and tnquir d into en the 
que ti n f age - Held tt at the < rdi r passed under 
the cir uinstiiners olth tigli it Jr fused t> leave been 
mal uni r s It- if the Ii ecdure C de mutt be 
treated a cue rejictii B the plaint or dismissing tlie 
suit on the pr und that the suit was instituted by 
per* n* wb) were established ell the evidence to be 
mm rs and was appealabl as a decree within the 
meaning of * 2 ot the C de The word* rc 
jecting the (hint in s 2 are lut limited to 
tt* wm ■ptoxvirA inn n u \ AYe-xi \ ah 
liniTr r I asi Lal DncKiti 

[L L R 13 Calc 180 

223 Order allowing withdrawal 

of suit with leave to bring fresh one — 
Cir l 1 raced ire Codr is 373 6^2— U here oil 
opp al from a d crce dnimssin"- a suit the Appellate 
Court being of opinion tli it the plaint was inform 
ally elrawn and its allegations regarding the cause of 
acti n not sufficiently specific pave the plaintiff per 
mis ion under s 373 of the Cml 1 r ecdure 
Colo to withdraw the suit with leave to institute a 
fresh one — Held that the order of the Appellate 
Court was a decree within the meaning of the 
Civil Pr ecdure Code and affjrdcd a proper grown 1 
of second appeal to the High fouit Ganoa Hah 
t Data I am I L IL 8 All 82 
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229 Order permitting with 

drawal of SUlt— Ctctl Procedure Code (Act 
Alt of 1882) Si 3 373 and 588 — An order made 
by an Appellate C urt under s 3/3 of the Cml Pro- 
cedure Cede giTiog permsasi m to withdraw a suit 
with liberty ti bring a frcali cne is net a decree 
within the meaning of e 2 and is n t appealable 
Ganga Pam v Data Bam I L 1 8 All 83 dis 
eented from Rattan 'stngh \ Lekhraj Singh 
1 D P 8 Alt 211 approved of Joqodimk&o 
JSath v Sabct fetrorai Dem 

[LLR 18 Calc 322 
Dick t Dick X L. It. 15 AIL 160 

Pama Kissook Dossji r Sribanoa Ciubut 

PLR 21 Mad. 421 

230 — Ctrtl Procedure 

Code ( 1333 J t 3/3 —An order under i 373 of the 
Code of Civil Irtcedure allowing a plaintiff to with 
draw his amt with leave to bring another suit on. 
the same cause of acton is not appealable being 
neither one of the orders specified m g 688 nor a 
decree within the meaning if i 2 of the said Code 
Rohan Singh \ Lelhraj Singh 1 L 11 6 All 
211 and Jogodmdro Rath v Sarut Sundun De i 
I L 11 18 Calc 322 fill iwed Gang a Ram \ 
Data Ram I L It 8 All 82 dissented from 
Jaqdesu Chapdhri r Tmsni Cxxauchbx 

[LLR 16 AIL 19 
Genda Hal v Pirehu Lal 

[LI R 17AU 07 

231. Appeal from 

order setting aside the order of uithdraual and 
dismissing the suit — Cui l Ptocedure Code (Act 
XIV of 18S2) st 2 373 and 5SS —An order 
under • 373 of the CimI Fr cedure Cedi giving 
yermissi n to withdraw a suit with liberty to bnng a 
fresh cne is not a decree within the meaning of 
s 2 of the Code and is not appealable If howci er 
such an order is appealed from and the Low er Appel 
late Court sets aside the order and dismisses the suit 
then the order of the lower Appellate Ciurt is a 
decree within the meaning of e 2 of the 
Cede and is appealable Jogodendro Roth r Sarut 
Sunder Deh, I 1 It 13 Calc 322 followed 
Abdel Hossbiv v Ivasi Sake 

IXL.1L 27 Calc 362 
4 C W N 41 


232 — • Order rejecting applica 

tion under Civil Procedure Code a 44 
rule (a) and returning plaint— Cm* iroce 
d re Code s 44 rule (a) and t 2 — Decree 
—ho appeal lie# under any of the prjvisnna of s 5^8 
of the Cml Pr cedure Code from an ordir nndir 
s 44, rule («) rejecting an applicati nfr leave to 
j In an thcr cause of action with a suit for the reco- 
very of immoveable property In a plaint fil d in the 
Court of a Subordinate Jud o the plaintiff claimed to 
recover p/aac«iou of a house together with .->mc 

o"' a cS W '! rto r \ n lt , Tlle pLnnt ff appli d to 
the frtuiriimte Jn<Xe for leave undtr s 44 
rule (a) of the Civil Procedure Code to join the claim 
for grain with the claim for possession of the bowse 
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The Subordinate Judge r fused leave and returned 
the plaint with directions that the plaintiff shiuld 
institute two suits for recovery of the house and the 
cram rcspectn el\ in the Court of the Slunsif 
Meld that the Subordinate Judge's order was sub- 
stantially an or ler rejecting the plaint on the ground 
that the plaintiff bad joined a cause of action with a 
suit for r eovery of unmoveahle propert} that al 
thou 0 h this might have been a misipplieatnn of 
t 44 rule ( /) cf the Code its effect was ti reject 
the plum that such an order was a decree with re 
if entice to the dchmti ji in a 2 and was appealable aa 
such to the District Jiid D c and that therefore a 
second appeal lay m the case to the High Court and 
that Court was net competent *o interfero in revisna 
under s 62- Bavdhax Sivoh r Some 

[X L. K. 8 AIL 191 

233 Order directing commis- 

sion of partition— Cttd Procedure Code 1832 
ft 2 336 — Decree for pa txtion — ippeal able order 
— Where an Appeal Court made a decree or order 
directing a commissi >n to issue directed to an Vmin 
to make a partition of certain property into certain 
specibcd shares and to all t the shares 1 1 the parties 
t J the suit — Held that such order am unted ti a de- 
cree within the meaning of s 2 of the Code of Civil 
Procedure and that th ngh called a decree it was in 
fact an erder in tbe terms of s. 396 of the Codi, 
jiud was a proper order to make Btm Bedari 
JfourcE , I al iloutry ClTATTOPABHAYA 

[LLR 12 Calc 203 

234. < — — Order in partition suit 

leaving proceedings to be taken in execu- 
tion of decree — Ctrtl Proced rt Code (Act XIV 
of 18b2J st 2 and 336 — 0 der for partition \n 
execution of decree —An erder under s 396 of the 
Code of Civil Procedure declaring the rights of the 
partus iu a paititi n suit but leming their shares: 
to be determined in cxccutun of the decree is a 

decree within the meaning of s 2 of the 
Cede and an appeal theref le lies fr m such order 
In the matter of tub petition of Bhola Aath 
Pas Bhola J«atii Pass r ^ovamovi Dasi 

[LLR -12 Calc 273 

235 Cied Procedure 

Code (Act T IV of 1832 J ts 2 and 396 —The pro- 
ceedings contemplated by 8 396 of Act \IY of 1882 
arc pr ceedums in a suit before decree and in order 
1 1 enable the Court m that suit to determine exactly 
the terms of that decree W here those pr ceedmgs 
lnwevcr were left ti be talceu in executi u of the 
decree the Iligh Court treatiug it as an error in 
point of form and without deciding whether or not 
an objection if it had been taken would have been 
fatal to the proceedings dealt with tbe case in the 
rune way as was d no in Gy an Chunder Sen v Door g a 
Churn Sen I L R ” Calc 318 regarding the fur 
tber proceedings taken after decree declaring the 
rights of the several parties as proceedings to obtain a 
decree co further consideration "Where in a parti 
tion suit an order was made in the course of such 
pTvtechn"* ha which the position of aome of tb» 
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partif* to the nut was determined lut no declaration 
iru niidc cf the curt nght* of (ldi of the pirtin — 
Held it mi mere interl cut ry order and no appeal 
Mould lie from it •'mile — bach an order unti 

decree within the terms of «. 2 Act \11 of 
1SS2 Dhola 'lalh Da>t* Sonamom Dasi I I P 
12 Calc* Z'3 distinguished Bnoonev Moil 
Dabea r Snrcrx Synhert Dabea 

[LL.IL 12 Calc 276 

230 ■ Order declaring the rights 

of parties to a partition in certain specific 
shares— Ctr { rroreifure Code f trf T/l of 1SS ) 
mi 2 396— Partition /at — II rid by the lull 
Bench (Port tr J d ubting) that an order in a 
suit f r partiti n which declares the specific nglts 
if the parties and the property t< be partiti n d 
decides that the suit must be thcreed as after such 
an order the suit c ulj n t be dismissed by the C urt 
by which it was made and is therefore an rdi r 
which adjudicate* up n the right* claimed and the 
defence set up in the suit *vd which a* far as the 
Court crpnnaing it u concerned d odts the suit 
within the difiniti n of a decree in a 2 of the Cml 
Pr* cednre C dr and is therefore appealable as a 
decree Dcmrt Golab Koeb r I anna Driam 
hoiB L L. It 10 Calc 403 

237 Provisiona decreo—Swif 

far parhtio i—Form of decree— Civil Procedure 
Code ( 1832) a 2 215 215 A and 510— In a. suit fer 
Imrtiti n tit family preperty a d cree was passed 
declaring the share t which the j lamtilf and si me of 
U defendants were entitled in the family preperty 
but rescuing all other qnesti ns invoiced in the 
auit —Held that the decree was n pr >vw» na\ decree 
and was subject ti appeal lut that it was irre ular 
in f rra m that it should have cmtnincd declarations 
as t> all the rigl ts and liabilities which ha 1 been 
adjudicated cn and directions as to the accounts and 
inquiries remaining to be taken and made hniSHNA 
eami Ayyanoab r P Ajaoopala Aytanoab 

[LL.lt. 18 Mad. 73 

238 Order declaring the rights 

of parties to a partition BUit in certain 
specific shares — Ctcil Procedure Code SI 

2 and 591 — In a suit f r partition the Court cf first 
instance (the Munsif) on the 28th of 1 ebruary 1893 
passed the following order — Plaintiff is entitled to 
a m icty of the lands described in the plaint and to a 
decree thereto The lands set out in the plaint will 
therefore be dn ided into two equal shares by a Cml 
Court Amin and when that is d ne one of these 
shares will be decreed to plaintiff with costs of tho 
suit On the 30th June 1893 the Mnnsif decreed 
the suit in accordance with the report of the Anna 
On the 11th August 1893 the defendants filed an 
appeal from the final decree to the District Judge 
and questioned the legality of tho order of the 28th 
February 1893 i — Held that the order of the 2Sth 
February 1893 declaring the rights of parties to a 
partition in certain specific shares was a decree w ltlun 
the meaning of • 2 of the Coda of Civil Procedure 
and therefore appealable Dulhtn Oolab Aoer \ 


A PPE AL — Cant i nurd 

9 DFCP1 Ls — continued 
Padha Dnlari Koer / I II 19 Calc 463 followed 
The d f ndant not haling fill! nu appeal frtin 
that ordif within thirty days from Its date (see art 
la- of sell. 11 if the Limitation let) were not at 
liberty t i qnesti n the correctness of the said order 
an appeal frrm it bong then barred by limitation 
BoioEAii Dei r II am CnrvDiti Dey 

[LL.R. 23 Calc 270 

230 Order appointing commis- 

sion to effect partition after preliminary 
decree — Interlocutory order — Fffect of not appeal 
m t from order — Cit t Procedure Code (7882 J si 2 
244 and 5J1 — Held by the majority of the Full 
15 nch (O hr*EALr Macfjipiison Trevelyan and 
Banebjee JJ ) that an order passed in a suit for 
partiti n aubsi juently tu the preliminary decree 
a] pointing a c tunuasi n t make the partiti in is nit 
an erdrr in eircuti ti and tluuf n is not ap) cal 
able under a 244 of tbi Cml 1 n ecilure Code It is 
an inter] cutory order pending the suit which has not 
been finally decided and the appellant may take 
objcctnn to it in an appeal against the final decree 
Maclean CJ th ught it unnecessary under the 
circumstances t> ihcide the p mt JoGODlSHlBY 
Dkbea r Xailash Cuvmjba Lahiky 

ILLR 24 Calc 725 
1 C W 1ST 374 

240 Order directing accounts 

to be taken — Cml Procedure Code ( 1882 J ts 2 
and 501 — Amt for dissolution of partnership and 
an account — Omission to appeal from preliminary 
order — Limitation —The right of arreal guen by Act 
\I1 of 18«9 in making on order directing accounts to ba 
taken within the definition of a decree and tlm» giving 
*n appeal in a preliminary atogo of a snit for disso 
jution of a partnership did not alter the existing Jaw 
which allowed an appeal against such an order on the 
termination of the trial that is in the final decree 
In a suit for diss luti u of partnership and an account 
the Munsif on the 2oth April 1893 passed an order 
declaring the shares of the parties and directing them 
to render accounts stating that this mast be done 
within fifteen days from this date after which the 
final order will be passed and referred the case to a 
Commissioner to take the accounts On the 31st 
May 1893 the Munsif decreed the auit and made 
defendants Los 1 and 2 liable to pay certain 
sums of money m ace'irdanco with the report cf the 
Commissioner On the 14th July 1893 defen lint 
No 1 filed »n appeal to the District Jud„e in which 
he qneati ned tho correctness < f th preliminary Drier 
cf the Munsif nuking lum liable ns a partner Held 
that the order of the District Judge allowing the plea 
cf defendaut l»o 1 and findm„ that he was n t a 
partner was right though no appeal againrt tho 
preliminary order had been filed within th peri d cf 
limitation Biswa JSath Cnvkt r Basi Kanta 
Dctta LIi.II 23 Calc 400 

S4L Order by Appellate Court 

remitting ease to Original Court to puss 
decree upon award— C r { Pnxe I ire Code ( lit 
Sir of l!s92) S 2 — Vn appeal » a pnf*mu against 
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a decree of »u Original Court dismissing a suit and 
tLc Appellate. Court sent the case back for the purpose 
of certain evidence being taken and certified to it 
Pending tliat being done the partus applied to the 
Api ellate Court to refer the case to arbitration and that 
Court referred that application to the Original Court 
for di pnsal although the case was still pending on its 
own file f r disposal feub&equently another application 
was mailt to tho Original Court to refer the case to arbi 
tration and on the 10th Slay the record was sent to the 
arbitrator with directions to submit his award withm 
atom days On the 12th September as the award 
had not been sent in the Original Court passed an 
order ri calling the ret rd and subsequently the award 
of the arbitrat r dated the 12th September was filed 
Ihc Original Ciurt thereupon forwarded the record 
to the Appellate Court for its decision Objections 
wore tak n to the award but overruled and the Appel 
late Court passed an ordir directing the case to be sent 
hick to the Original Court with orders to pass a 
formal decree in accordance with th award of the 
nihitrator Held that a second appeal lay against the 
last mciiti med ordir inasmuch as it amounted to a 
d crce under the provisions of s 2 of the Civil 
True dure Code IIhuqwah Das Mabwabi i Istjnd 
IjAli Sect HR 12 Calc 173 

242 Order disallowing objec 

tions by defendant— Cuti Pr cedure Code 
1S82 *3 5h6 oSJ — TV here a portion of tho plaintiff n 
claim was disallowed by the first Court and the 
plaintiff appealed to tho subordinate Jud n e from the 
portion of the decree which refused part of his claim 
and the defendant filed a memorandum of objections 
under s 5 Cl of the Civil Procedure Code the Judge 
d ireed the plaintiff s appeal and disallowed tht defen 
cUnt s objections — Held in an appeal by the defendant 
on a preliminary objection taken by tho respondent 
that a second appeal lay from so much of the decree 
of the Subordinate Judge as disallowed the objections 
filed by the appellant under s 561 of the Code of Civil 
Procedure Gas A TATI v Sitiiabama 

[X L. Ik 10 Mad 292 

243 Civil Procedure Code 1882 

SS 232 244 — Alignment of decree — Validity of 
iron if e -Ttgi Iral on of transfer — The holders of 
oil crco for tho sale of m rt gaged property transferred 
tho same t » 1/ by instruments which were registered 
ut a place where a small p rtion only of the property 
was situate Subsequently Jf transferred tht decree 
to other pers ms and the ca transferees applied under 
s 23- of the Civil Procedure Code to ha\ e their 
uames substituted for those of the original decree 
li Id re The ju Igment debtor opposed the applica 
tun u the grounds that JFb name had not been 
eubstituU 1 fr the names of the original decree 
Inlltre wbi had transferred to him and that the 
treasure t V were luoporatue as the instruments 
i tmnsf r hal ntlin entered at the place where 
tic .ut stattti il I rt. n f the mortgaged prop rty 
was situate in arc r lance with s °S ff the 1 t~istra 
!' ? ° r iS77 ) apiKarcd that no notice 

lal been issncil t 31 itudir _•}_ of tIl0 
luAidwv Codv, that ho wm dead and that Ini 


legal representatives had not been cited as required 
by law Tho application w as all iwed by the Courts 
below — Held tliat the matter involved que tnns 
arising between the parties to the decree or their 
representatives within the meaning of s 211 (c) ol 
the Code and that tho order allowing the appluati in 
was therefore a decree within the difinition of s 2 
and was appealable as such Gitizaei I Al r DayA 
Ram ILRO All 40 

244. Civil Procedure Code, ss 

244 411 — Application ly Collector in pauper tuit 
— Court fees Recovery of by Government — Question 
between parties to suit — field that a Collect it 
applying on behalf of Government under s 411 of 
the Gml Procedure Codi for recovery of Court fees 
by attachment of a sum of money payable undir a 
decree to a plaintiff suing in formd pauperis might 
be deemed to have been a party to the suit m which 
the decree was passed within tho meanm 0 of s 214 
(c) of the Code and that an appeal > ould therefore 
ho from an order granting such application lA-NEl 
v Collector op Allahabad 1L R. 0 All 04 

245 Application for permission 

to sue as a pauper — 1 ejection of application on 
the around that it had been nithdrau.n~Cml 
Procedure Code s 2 — Held that an order reject 
ing an application for permission to sue as a paupir 
and striking the case off the Court s file on the ground 
that the applicant had previously withdrawal the 
application aud entered into a new contract with the 
defendants was a decree within the meaning of 
s 2 of the Civil Procedure Code and appealable as 
such Baldeo t GriA Kpab 

[L L. E 0 AIL 120 

248 Order rejecting stay of exe 

cut ion — Civil procedure Code 1889 ss 2 5Jo— 
An order by a District Judge under s 545 of tho Civil 
Procedure Code (Act \IV of 18^2) refusing to stay 
execution is a decree as defined in s - and is therefore 
appealable Mcsaji Abdulla v Damodak Das 

[LLR. 12 Bom 270 

247 Civil Procedure Code ss 2 

54 — Dismissal of suit for insufficient Court fee on 
plaint — Court Fees Act (VII of 1870) s 12 ~ 
The Court of first instance being of opinion that tho 
plaint bore an insufficient Court fee and the plaintiff 
not making good tho dificieney dismissed the suit 
after recording evidence but without entering into tho 
merits On appeal the lower Appellate Court held 
that the Court fee was sufficient and remanded the 
cose for trial ou the merits — Held that the first 
Court s disposal of the suit must be treated as being 
under s 64 of the Civil Procedure Code and was 
therefore a d crec within tho mnuun 0 of s 2 and 
ap] cnliblc as such and that such appeal was nit 
prohibited by b 12 of the Court Fees Act Ajoodfyi 
Pershad \ O tiny a Pershad I L It G Calc 21 J 
and Annamalai Cletti v Cloete I L JR 4 Mad 
204 referred to JlrnAiniAD Sadie t Muhammad 
Jav LL.R 11 All 01 

248 Order deciding point oflaw 

arising incidentally— Ciul lroccdure Code 
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APPEAL — eoni nurd 

9 DECK* F9— eea/iaafd 

(Jet XiroflSS2J * 2 — Decree —An ordir merely 
determining a point of law arising incidentally orothcr 
wise in the course of a prwecdmg f r determining llio 
rights of parties seeking relief is n t a decree within the 
mranwg of a. 2 of the Civil Procedure Code and is n t 
appealable Where the jn lament-creditor after satis 
fartvra entered upon a compromise applied f *r <x<cu 
tim on the ground of the compromise having been 
ol tuned from him by fraud and the G urt below bung 
of opunm that the remedy cf the jud~mcnt-crcditor 
wsi by a proceeding in execution and art by a regular 
•nit ordered the ras to be tned on its merit* — Me Id ' 
that no appeal lay from such an order BeiIari I al ' 
1 c’oiit r Kedah Natu ilrtucc 

(L L. R 18 Calc 400 

249 — — Civil Procedure Code 18S2 

8 2 — Heat pecorery -tel (Madrai Act till >f 
IV*>J r 2" Order under — Decree — An order math 
nnder the Madras Tent It cj'cry \ct s. 27 is n t a 
d«ree within the meaning of the Civil Procedure 
Code a 2 lnmir 1 ajaoopaea 

[LL R 13 Mad. 248 

250 Order diamissing applica 

tlon to certify adjuatment of decree— t,nl 
Procedure Code is 2 2?8 .89 — Semite— 4n appeal 
lies against sn order dismissing an application male 
under the Civil Procedure Code ■ 2^8 that the ad 
justment of a decree be worded as certified inch 
order bein'* % decree within the meaning of s 2 of the 
Code Isixoarri r KAiiAfltitHA 

[L L It 14 Mai 00 

25L Order refusing to certify 

adjustment of decree out of Court— Cinf 
Procedure Code (l*S2j « 2 24-] and 2o 9 —An 
appeal will lie from an order nnder g *08 of the C» do 
of Civil Procedure refusing an apphcatl n to rcord 
an adjustment of a decree made out of Court Such 
an order u rne determining a qu stun m execution of 
a decree within s 244 an 1 is therefore a decree within 
themeanm^of s.2of the Code Lmgayya v 'Sara 
eimka ILK It Mad 90 and Rang) v Kha j\ 
llargwan I L R It Rom 57 cited Jauna 
Pbasad t: Mathbea 1 babad 

[IL.E.18 All 129 

252 Order refusing to certify— 

Payment to de ree holder out of Court— C v l 1 ro 
ee<i re Code (1882 J si 214 and2i9 — An order under 
e 2 9 of the Code of Civ d Procedure as to payment 
under a decree is appealable nnder s 244 as it falls 
under the d (tuition of a d cree no separate suit 
lit* since the question u res jud ata between the 
parties Qubdvaeta tr \ trnif aepa 

[LIE. 18 Mad. 23 

253 Order absolute for fore 

Closure -Transfer of Property Act (II of 1892 ) 
e B~ — Sxe uhon of decree— Practice -Ciitl pro 
eeJure Code it 2 241 — The order mentioned in 
% 87 ©f the Trausf r of Property Act (IS of 188°) 
is an order in execution of the substantive foreclosure 
d cree and is appealable »* a decree nndir s 214 
real with s. 2 of the Civil Procedure Cod npm the 
•tami payable m respect of each orders So held 


APPEAL — continued 

0 DI CR EES— con 1 1 nned 

by the Full Bench Edoe C .7 doubting Where 
an appeal lias been erroneously presented to the 
High Court as a first appeal from an order the Court 
will not convert it into a first appeal from a decree 
under s 241 read with s 2 of the Civil Procedure 
Codi hmaNiinc LawiSahai 

[L L R 12 All 01 

As to latter portion tee Sa'CTLae r Sririshev 

[LL.R 14 All 231 
254. — Civil Procedure Code s 2 

— Decree Definition of — Au older of a District 
Judge r turning a niem ran dam of appeal to be pre 
s nt d in the prjpir Court on the ground that tho 
value of the suit is hiyond the p cum ary limits if his 
juris L ti n is u t a durec within the meaning of s 2 
f tin. Civil Procedure Code JlAiLiniit Sivo *> 
Beuabi Lai I L. R 13 All 320 

255 — * — Order dismissing applica 

tionfor participation in assets— C ul Fro* 
cedure Cide it 2 214 29 d - Ko appeal WilUie from 
an order under a .Do of the Code of Civil I lotcduro 
dismissing ou the grouud that the decree was barre 1 
by limitation a decree hold r & application to share 
in the assets realm d under another dccrco against 
the same judgment debtor Such an older cannot be 
regarded as a decree under s 244 read uitli s 2 of 
the eaid Code Kashi Bah t Mani IUir 

(ILR 14 All 210 

250 Transfer of Property Act 

a 87 order under— C m il Procedure Code 
ei 2 244 and 622- S tpenntendence of High Court 
—An older under s 87 of Act I\ of 188. extending 
the time for rajwcnt of tho mortgage money by a 
mortgagor is a decree v ltbin the meaning of ss 2 and 
241 of the Code of Civil Procedure 1882 and an 
appeal will he from it An application will there 
fore not he under s O' 1 , of that Code for revision of 
such order 111 QUIA t Kepal Tai 

[ILK 14 AIL 520 

257 Orderjrejecting an appeal 

— Ctnl Procedure Code ei 2 582 — \n intending 
app llant executed in favour of two vakils a vakalat 
nama it w as accepted only bj one of the vakil « and 
he I resented the appeal The appeal was placed on 
thr file by tho District Jud c but on its coming on 
for disposal before tho Subordinate Judge he held 
that it had not been dolj presented and made an 
order rejecting it Meld that an apreal by against 
the above mentioned older as being a decree within 
the meaning of s 2 of the Code of Civil Procedure 
Aetanna c K Ar Ann o os n araac 

[X.L.R 10 Mad. 285 

258 — — Order under Civil Pro 

cedure Code (1882) b. 643 rejecting memo 
randum of appeal on account of scandal 
ous matter therein. — A memorandum of appeal 
presented to a District Court alleged inter al d actual 
partiality against the J udge whose d cree was in ques 
tion The mem irandum was returned for amendment 
on the ground that it contained Iangua<*e disrespectful 
to the Court of first instance The appellant s 
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pleader presented the appeal memorandum unamended, 
stating he wished to rely in the appeal on the passages 
objected to and ashing that the Court would if 
necessary strike them out The Dutnct Judge there 
upon rejected the memorandum of appeal under Gml 
Procedure Code s 513 It appeared that the objee 
tionable portions of the memorandum were separable 
from the rest — J Held that an appeal lay to the High 
Court against the order rejecting the appeal to the 
District Court Zamindaii or Juki t Bemtatta 
CL Ii B. 22 Mad. 155 


250 Order dismissing an ap 

peal for default— Decree Definition of — 
CirtZ Procedure Code (18b2) ss 2 and 6o6 — An 
order dismissing an appeal for default under e 550 
of the Civil Procedure Code docs not fall within the 
definition of decree in s 2 and there is no appeal 
tma each order Sam Chandra Pandarang A aii 
v Madhav Purushottam iSatJc I L P 16 Bom 
23 dissented from Jagabvath Si*»Gh i Budhav 
[ILE 23 Calc 115 


280 Decree de 

finiUon of— Civil Procedure Code (1S8°) is 2 and 
6o6 — An order dismis mg an appeal for default is 
not a decree within the definition ms 2 of the 
Civil Procedure Code (1882) and no appeal lies there 
from Jagarnath Singh v Budhan I L It 23 
Calc 115 followed, hlansah Ah v 2*t hal Chand 
I L II 15 All 3 o9 referred to Anwae Axt 
r 3 atp ee An 1 L It. 23 Calc., 827 


26L Order rejecting appeal on 

default in. furnishing security for costa — 
Civil Procedure Code ( 1832) is 2 and 549 —An 
order rejecting Bn appeal under a. 510 of the Code of 
Civil procedure is not appeilable either as an order 
or as a decree Straj ul Hug v Khadim Hussain 
I L £^5All 3S0 overruled Lekdac Bhauva 
[LLE.18AE 101 

202. Appeal against order re 

jectmg an insufficiently stamped appeal— 
Civil 1 rocedure Code f Act SIP of 1832) s 2 — In 
appeal petition having been presented bearing an 
insufficient Conrt fee stamp was returned to the 
appellant After the penod of limitation had expired 
it was presented again beanng a sufficient stamp 
together w th a petition that it be received The 
Appellate Conrt made an order refusing to admit the 
appeal —Held that the order was not a decree and 
therefore that no appeal lay to the High Court 
t EVIATABAYAPU r KAV3ATTA ATTA PAD 

P.L.B. 21 Mad. 152 


— Application for leave to 

sue in forma pauperis-Decree-C nZ Pro- 
' t? C f . £ ri tl>t n» ,p P „l 

will I t Irom . n older rtj.ttirp fill applidtiim for 

few ***•' <»« 

til 1 8 in tflr—'i J "i" Delia v Bhauna 
1 Ul ^ In Alt 191 referred to. The Secbeta by of 
fcrATriOBl>T>ac diuo ILH 21 All 133 


APPH Ah— continued 

9 DECREES — cone luded 
2Q4, - Decree on compromise ex- 

tending beyond scope of suit — C ictZ Pro 
cedure Code (1832) s 375— In a suit for the parti 
turn of a zamindan the parties effected a cempro 
mise m writing which provided inter alid for 
certain reliefs which could only have been given by 
the Court in a suit based upon a different cause of 
action The compromise was presented in Court and 
a decree was passed embodying the whole of its 
terns — Held that an appeal lay against the decree 
A decree under a 375 of the Civil Procedure Code is 
only final so far as it relates to so much of the 
subject matter of the amt as is dealt with m the com 
promise 1 Eykatapt A Is A yam Jl v Tbiuiea 
Eayamm L L. H. 18 Mad. 410 

285 Order dismissing applies 

tlon for removal of O trustee— CinZ Procedure 
Code (1832) s 2— Trusts Act (II of 1882) ss So 
€0 6f and 74 — Bo appeal wn/f he from an order 
dismissing an application for the removal of a trustee 
such order not being a decree withjn the meaning 
of s 2 of the Code of Civil Procedure and not being 
otherwise appealable HiLSOVr MacAfee 

[L L. H., 19 All , 131 

280 Final order in the execu 

tlon department — Appealable order— Civil 
Procedure Code ss 2 540 5S3 — An order of the 
District Court in execution proceedings limiting the 
recovery of mesne profits to three years from 12th 
November 1SS7 is in the nature of a final decree 
a* defined by s 2 of the Civil Procedure Code and is 
appealable under s 540 Bn dp Ihdab Bahadur 
hibon v Euai Bahadur Scion 

[LuR 271 A, 203 

10 DEFAULT I\ APPE VRAECE 

237 Order refusing to issue 

fresh summons after dismissal— Ctnl Pro 
Cedure Code 18o9 i 110 — Order refusing to issue 
fresh summons on plaint — Where a suit is dismissed 
Under s 110 Act \III of 1859 upon default in 
appearing made by both patties no appeal lies from a 
refusal by the Court to issue a fresh summons npou 
the plaint already filed. Lore Ivath Sahoo t 
Tckezb Skqh Marsh. 030 

238 Order rejecting applica- 

tion to sue as a pauper — tin l Procedure Code 
18 o 9 s 310 — There is no appeal open to s pauper 
When his application to sue as pauper is rejected for 
default Where there has been no refusal under 
« 310 Act Vlll of 18o9 the applicant may revive 
his application for leave to sue as a pauper BnoJ 
Sivau T JIAHA Koomyeb 3 Agra Mia. 1 

280 Order dismissing suit for 

hon appearance after adjournment— C cil 
Procedure Code l S "7 s 640 and ss 102 and 103 
^-"Nothing remained to be done in a suit except to 
1 ear arguments for which a time had been appoint c I 
kiitl cr the plaintiff nor his pleader appeared at the 
Hppuited time Ihe Court consequently dismissed 
th suit Held that its decree was appealabk under 
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A PPE AL ~ e cmtmee d 

10 DEFILLTIN UlFVrWCE — -etmUnned 
i. 640 of Act X of 18“7 and the lower tppcllati 
Court should have entertained tbe appeal and du 
jvxied cl »t with reference to the provisi ns of a 6f 
and ns. 10. and 103 were nit applicable t> the 
circumstance* 1 11 CHA>D r MathCBA 1 BASAD 

[L LE. 3 AIL 202 
270 - Civil ProreJure 

Code it OS 88 Jo- 1 0 S — A District it unaif struck a 
caw off the file ofliu Court on neither psrt y appearing 
Subsequently on an application b\ tbe plaintiffs tin. 
rase was restored. The order of restoration was 
reverted by the District Judge Held (1) that 
the order to strike off the cas was ille-al i (2) 
that assuming that the case was dismissed no appeal 
lay to the District Judge whose order was acccrdiu^ly 
made without lunsdieti □ Alwab r Seshammal 

[i X* R 10 Mad. 270 

27L — Cm/ Procedure 

Code st 103 103—Dumittalof tuilfornon appear 
anee of plaint ff— 8 103 of the Cn il Procedure Code 
dots not take avtay tbe remedy of appeal from a decree 
dismissing a snit under s 102 Lai iitngh ' Aunjan 
I L It., 4 All 857 Ajudhia Protad v Balmukand 
I L R 6 All 3o4 and Pariab Rat v Ram 
Kuhen Weekly holes All 1S83 p 1*1 referred 
to AbeakH r IluaoiPAini ILK 0 AIL 427 

272. Order dismissing suit in 

adjourned hearing for non appearance of 
plaintiff— C til Procedure Code ( 1S°2 ') it 102 
lo* and 158 —An order dismissing a suit at an 
adjourned hearing for non appcaraucc of the plaintiff 
and his pleader is an order under s 167 and its 
consequential seeti n (102) and not under s 1^9 of 
the Civil Procedure Cede (1882) and is appealable 
ShBIMANT gAOAJIBAO hjIANDEBAO r &M1T1I 

[LIi.IL 20 Bom. 736 

273 — Order dismissing appeal 

for default —An appeal does not lie from tbe ordtr 
of a Jud B e dismissing an appeal befori him for 
default of prosecution — Mahomed Jav r Amee 
bcn 17 W R 180 

274. Order rejecting applica 

tlon for re* admission of appeal - Ciril Pro 
ce.du.re Code (. Act 1 III of 18o9) t 317 — ho appeal 
lies against an order rejecting an application for tbe 
re admission of an appeal under s 317 Act Till of 
18o9 AumrDDi* r Jiban Bibep 

[IB LB. P B 101 10 W R F B 39 

275 Order rejecting applica 

tion for re hearing of appeal — Ctnl Proee 
dure Code 1859 t 347 — A special appeal lies from 
an order passed under s 317 of Act 1 III of 1859 
rejecting an application for tbe re hearing cf an 
appeal dismissed for default of prosecution The 
reasons fc r rejecting such an application tboul 1 be 
stated. Hrxo Cn ended Doss CnowDHBY r Ram 
Coomab Cuowdjibe 2 "W R 254 

11am Iad v Bissessub Bhcttachabjee 

[3W R Mis 23 
Ghoeam Mahomed Akbcb r I oonj Beiiaiiee 
Lall 5 W R Mib 27 


APPEAL — continued 

10 D1 FAULT IN APPEALAN CL — continued 
LlSllEV CnCVDEB POTHONOilS t TAKA MOVES 
Chowdubain 3 W R 4 

Di>ob rvrnoo Chuttebaj . Behabee Dale, 
MookEbjee 3 W R Mis 23 

MlTTOO hjLAN r EAnUA'. Kuan 8 W R 38 

278 — Cm/ Procedure 

Code ISjO s 347 — hen a lower Appellate Court 
after do m ni< ntbs delay and with ut filing any 
time for disposing of the appeal made an order tbs 
musing the case for default the High Court Bet aside 
the orihr ns erroneous h Iding that it was the subject 
of an a) peal notwithstanding s 347 Alt I III o£ 
16o9 which only ai plies to eases of involuntary 
failure to comply with a Court s order SoODIIA 
monee Dossee r Gooboopebsaud Dttt 

[W R 1864 178 

277 C, nl Procedure 

Code 1S7" * SjG — W here an appeal is dismissed 
under s 65G of Art X of 1877 f r the appellant a 
default the order dismissing it is not appeal ible 
N and Ram c Muhammad Bakush 

[L L R, 2 AIL, 616 

278 Civil Proee 

dure Code 1S77 is 5?C 55 9 — An Appellate Court 
the appellant not attending in person or by his 
pleader instead of dismissing the appeal for default 
as provided by g 6^6 of Act \ of 1877 proceeded 
in contravention of the provi ions of that law to dis 
pose of the appeal on the merits and dismissed it 
The appellant preferred a second appeal to the High 
Court contending that the Appellate Court had acted 
contrary to law Reid that the Appellate Court had 
so acted and its decision could only be treated as a 
dismissal for default and that s> treating it the 
proper and only course open to the appellant w as to 
have applied uudir s 558 for tho re admission of his 
appeal and under these circumstances the second 
appeal would not lie hand Ram v Muhammad 
ISakhsh I L R 2 All 616 followed Kavahi 
Lal v Naubat Rai ILB 3 All , 619 

270 1 Civil Procedure 

Code 1877 it 2 540 556 — An order under 
t nf Alt X of \%»*, ivwnvsftmg an appeal for the 
appellant s default is not a decree withm the 
meaning of s 2 and is not appealable Mrsni c 
Fakib L L R 3 All 382 

280 Dismissal of appeal for 

default— Order — Decree — C t\l Procedure 
Code t 2 and ts 556 GoS — No appeal will lie 
under s 10 of the Letters Patent from the order of a 
tingle Judge of the High Court dismissing an appeal 
for default Tho decision of a Court dismissing a 
suit or appeal for default is an order and not a 
decree hand Ram v Muhammad Bakhth I L 
R 2 All 616 MuTchtx Fakir I L R 3 All 38? 
Dlan Singh v Basant Singh I L R 8 All 519 
Chand Four v Pariab S ngh I L R 16 Calc 98 
Muhammad A aim ullah Ahan\ Ifhan ttllal Ahan 
I L R 14 All 2-0 cited Ram Clandra Pandu 
rang hail \ Madhat Purnthoitam haik I L R 
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DICE5T OF CASES 


( 2GS ) 


APPEAL — eon 

10 DEFAULT IN AFFE AT AN CE — MaAtm 1 
10 Horn °o W't f Jlowetl May AB Ail r Nrttii 
CaA5D L L R, 15 AIL S59 

23L Order dismissing stut for 

default of appearance — C nl Prceelure Code 
(I* yj t lf>y — rhe decs* n of a Court ra<v<l und r 
B 10- cf the Ciiil Procedure Cixle diiin^smg a 
suit la default if appearance by a plaintiff is an 
crdur and not a dxwf and Gere u no £r*» cr second 
appeal t herein m. GiMEro-r e Sc-bbama<ia 
Axtak L LIU, 23 Mad. 221 

2S2. Order dismissing suit for 

non-appearance of plaintiff specially ordered 
to appear — tin/ Prcetd ire Code n €6 103 
10~ 54 > 5oS (^J~Eijeet on of applied tom to ft 
ande ditumti ' — A plaintiff who had been crd~red 
coder s Co cf the GtQ Procedure Cede to 
appear in person in Ccurt upon a day sptciSed failed 
ti appear and under s. 10” read with ». lOi 
La »m was di.-im.sed. He then applied to the 
Ci art under e. 103 fer an order t set the <Ls- 
taisjal aside but ha application was rejected. He 
thereupon prefer-cd an appeal from the d-cree da 
BLootng the amt under the pion-ions cf a. 510 
Held that the plaintiff was n t entitled to appeal 
Inin the decree diauagng the smt and that his only 
remedy wa bv way of an appeal ucd-r s ^3 
( c ) cf Ge Coil firm the rd r rej vtin & Ge »ppli-a ' 
twa to » t thi d-sma^il a i ’e Lai S nj\ t Kunjan 
I L E 4 Alt o~7 ref Tred t \ Kkl.h'ca Pah c 
Cobeto Pbasad LLR.8 All 20 

£53. — Order dismissing appeal 

for default— ritadtr preset bet nnprepnret to 
poonntbease — Ciril Trocedtre Code 1»S 3 /aO’ti 
— Where when an appeal is called cn the 
llead-r is n t absent tut is unprepared t co ca with 
the case Ge dismissal is a di,mi ajl I t default wi lua 
«- SoG if Act XIV cf I^S2 and the appeal can 
tber fore be re admitted und r a. 5o-S Bnldeo 
Hu ter T A 1 me-! Dos ten 15 JT 2I„ 143 f llurfd. 
^nuiSBEi NabaiS CnowDHTBi r Krtoo Fait 
D asi LL.E-I3 Calc., 605 

234. Dim stal of an 

appeal for default — Pleader «» prepared to proceed 
wifi a etse—Cml Proced re Cot* f Act S.1C of 
it 2 anJ5o<r -~ “ Decree — On Ge dir filed f t 
the hearing cf an appeal in Ge lower Appellate (. ort 
the appellant appeared by a duly appelated pl’ader 
The pi a *er applied to the CiBrt for an adj-wimmeot 
on the pwnnd that Le had n t tune t) fully p -spare 
h ms* If m the case The Court refuse,! ti grant any 
fcdj'-arans-nt and dismissed Ge appeal ! r defanl* — 
11 1 1 that the rd r cf dismissal was bad. The mere 
fact that th ep*NrlUat i plead m was ort prepa- d tj 
prcceed with the case would not enable the Court to 
deal *1 h Ge ease as f there was no appearance at 
an f e the appellant and to iLouss the appeal for d- 
fauU. Per BiU&weop J - An erd-r di aw os an 
appeal f r d f»nl >» cue fal tjt within the d -fiui v n 
cf a “decree " crctaiaKl in a 2 ef the Cede <f Ciril 
Ffieedar* (let \VV ef 1«».2) and u tbertf re 


APPEAL — c^s h used 

10 DEFAULT IN APPEAT AN CE— ec* 1 tided 
appealable EnicmsBsi pAXDrniya Naik e 
JIadhai Frer noTTAir Nats 

[I. L IU, 10 Bonn, 23 
But if* JAOiEyA-n Sesgh e Btohas 

{I LE. 23 Calc., U5 
Aswab An r J Arris Aii 

[LL.E.S3 Calc, 827 
LrsnA c BoArvi L L E, 18 AIL , 101 
Watsov i Co r Ajtbica Dasi 

[L L.B. 27 Calc. 523 
4 G XV IT 237 

2SS Order rejecting applies 

tion for re- trial— Ci n/ Procedure Code l*o9 
ts 11 0 51 ” — Appeal beard ex parte — A spinal and 
nit a regular appeal will lie from an frd~r rejecting 
a respondent** application f r the re- trial of an ap- 
peal heard in bis absence SBEEDHUBCHCRy 
Nr^nrc r JroooBm>oo PAn. 

[XV E. 1864 Mis., 37 

£30. Order dismissing appeal 

I for default— Suit t ruck off for default — Cicif 
Pro educe Code JCjp ts It* 3-1"— Order s nt t»i 
off —la Kgula. suits, where a Court cf firs instance 
refuses tn rc-adan a suit there is an appeal under 
1 s- 11° Art VIII of 1 So 9 but there is no jronsion 
. under *. 84“ for an appeal where an Appellate Court 
' has refus’d t? readmit an appeal struck eff f r de- 
fault Axo’mxors 1 Ind. Jnr, O S, 40 
Frzzoo Khas r I scb CnrvDsa Siscab 

[Marsh. 30 

257 Order to attend as witness 

— Ik Tee aoaiujf defendan f r-Cinl Procedure Code 
l*o9 t 1 0 — A defendant who has been cnl-red 
to a tend and gvre evidence under Art A III of 
s. 2"0 and has failed to do sf* is n t preclud’d fnm 
appealing against a decree m favour cf the plainUff 
Khomkak Audooi GrrTOoa v Khoda Newaz 

[Marsh, 56S 

Ktoaemth BBnrACBAKJiE r Lkipa Bast 
B nrTTAcnAEJts 5 XV XL, 270 

258 Decree on de 

fault o* parte summoned as ucituesr — Cinf Pro* 
ee lure Coile i f '£> — A regular appeal lies 

I frem Ge judgment cf a first Court pa- se»l cn the 
. default cf a party summ ned to at*end ms witness 
uud-r s. 1“0 Art t III of IS 0 CarmiE Hohtw 
ilojooMx' is r TrrrooaAM Bcke 

[4 XV TL Act X 18 

£39— Decree on de 

fa H of plaint Jf i nmOneJ as outness ~ The n r ht 
cf appeal is net ! *+ to a plaintiff whra suit is d_s 
missed f r default by reas.-n of n-n appearance ms a 
witness, cr when the mppellint wants to prove thmt 
he si uld n t have been summoned mt m’L LimsAj 
Ror e BrcTLSTP 6 XV E, Act X 65 

11 EX TAFTE CA R ES 



( 2^ ) 


DIGEST 01 CV*PS 


( 20 > 


ArPEAl* — ro»l nun! 

11 1M1ITI CWS-wfMHKrf 
b C urt < t first instance tad a limited an animation 
his 1c after the tune all wed by hw to act asi le an ex 
j „rfed <-rce —Held tliat the Appellate Court bis an 
tb nr d l ) try »n aj peal wl ctl er under the law the 
Court of first instance had pi w ct to reo< u c the »p| h 
rati m and if its<Tl r was male with ut jnnsdi ti n 
ti ut it aside- Padua Hen ode tnowpnnr r 
JtGOCT 8CBN0XAB GWR. 300 

29L - — — — —Order on application to set 
aside ex parte decree — C rf i roeerfure Code 
f *• j s lit — TI u"h an onl r passe 1 f r setting 
aside a ju lament Men t!ic merits of the apj heation 
final vet where a Cml Gmrt maVes an order setting 
ailc an ex pnrte judgment on an application 
j resented aft r the period allowed by law has elapsed 
an appeal against tl at r 1 «t will lie on the pronnd 
tl at it has been ina le will lit jansdi t» n Kksiiay 
J 1AM VALAD IIlRACUAM) e 1 AWCIIAMIBA TRIMBAK 

[8 Bom A C 44 
Tool3ekDo ee r Dooboa Churn Pirn 

[15 W R. 176 

292. Appeal from ex parte de 

cree wrongly admitted —Where a tleerec is 
j ossed ex parte in an nrrnnal suit the defendant has 
no n"ht t > a special a] i>eal even tli nigh bis appeal 
1 me been entertained by the Cml Court ClitDisi 
baba Pillai c Kauai. 1 Mad. 189 

293 Order setting aside ex 

parte decree— Cm/ 1 raced a re Code 18o9 i 
119 — An ex parte dome of June 18C5 kept alive by 
suecessiveaijhcations for execution was subsequently 
»t aside on an spfhcatim of 11th August 18/1 
(within 30 days after attachment in execution) male 
under Act \ III of 18 9 s 119 and a judgment 
was passed on the merits The lower Ap[ ellatc 
Court reversed the order sitting nsilc the ex pa le 
decree Held that in so far as the Munsif had 
dieided that the api heation waa in time he did not 
Cjme nolcr K. 11 J and therefore his order waa 
not final, and the lower Appellate Court lad jnns 
diction to enquire into Ins proceedings BniOLA 
Soondubee I)as bee t Kalee Iaishen Mojoomdar 
[22 W It, 5 

294^ Order refusing to set aside 

cx parte decree — Act I III of 1859 t 119 — 
Delay tt» ap/ctlinj uni l Act 1 of 1877 which 
yore no appeal —An application under a 119 Act 
\ III of 18 9 for the re hearing of a ease d creed ex 
parte waa rejected Under that law tins ordir was 
nppealalle No appeal was however filed uotil 
October 1st 1877 on winch date \ct X of 1877 came 
in force Held that the appeal was inadmissible 
there being no provision in Act X of 1877 for such an 
appeal In the matter op Jan Koer 

[1 C L It 402 

295 Order setting aside ex 

parte decree — Cn l Proeelure Code 1S59 t 119 
— A District Jud c is uot competent to entertain a 
summary or miscellaneous appeal from an order setting 
aside an ex parte judgment But where an ex parte 
judgment has been set as) li and n judgment after 
wards cotuc to on 1ml aud where a regular appeal 


APPEAL— conf nur l 

11 I\l\ni CtSF'J-eou/ Hved 
is prefem 1 the Appellate Court may anirumsl ijie 
matters urged in app wl take into conn l ntu n the 
regul inty of the jroceetllngs of the Court beliw 
in making an order nnder Act \ III rf 18 4 s 119 
Luckhee Monde Dossee c Buoobik Mom n It hi 
[23 W n. 147 


230 Order refusing to sotasido 

ex parte decree— Cm/ rrocclure Cole 18~7 
« os9 -No nj peal lies under \ct X of 1S/7 fr< in mi 
onler mad nn hr that \ct rej eting an a] [ hcatl n 
for an order «ttm e ail le a decree male rx j aria 
against a defendant Or TAB biNeiir r I ami man 
P is ILR 1 AIL 748 

29^ — ' C r i Trier 

dure Code i 631 — An appeal lies fr>n an on! r 
made under s. o3t of the Civil I re* lure C < le of 
1S77 refusing to set aside an ex p f d rr 
hCCKMIDAS t ITU1LDAS r I BBUIIM O IVAN 

[L L. IL 2 Horn 041 


298 — Refusal tore hear apponl — 

Ctnl Procedure Code 1877 it IjCO 681 688 _ 
Hearing of appeal ex parte — An upped w is I nr 1 
ex'parte in the absence of the respondent (d fm Lint) 
andjul ment was given against him IUniili I 
the Appellite Court to re hear tl o appeal ul i 1 tin 
Appellate Court refused to re Lear it IR thui ni 
pealed not from the older refusing to re hear ttin 
appeal but from the decree of the Appellite Court 
Held that lie was not debarred by reasm that hclu ! 
not appealed from the ord r rcfuain 0 to le hear tho 
appeal from appealing from the decree of tho 
Appellate Court I AMJAs t- BAiJhATit 

[I L. R, 2 AIL 007 

299 Order ex parte directing 

attachment in execution of decree — \ n up 
peal lies from an ex parte order directing attachment 
in execution of a decree Zaviindar or St\ a<J!ki 
t Alwar Ayianoar Sangli Vikaiandh Chin 
natuambiar v Alwar Atyanoar 

[I L R 3 Mad 42 

300 Order against defendant 

not appearing — C ril Procehre Cole 1877 
i 610 — Under s 510 of the Civil rrocclure C le 
an appeal lies from decrees passe 1 ex parte If a 
defendant apj cars ut the first hearing and fill, 
written statement lie shoul l not be placed ex parle 
Lnantharama TATrEn t Madit vva Faniker 

tl L R 3 MueL 2Q4 

See I UCXMIDA3 \ ITIIUDAS v EfiRAnivl OosMAV 
[LIi.Il 2 Bom, 044 

and Ex parte Modal vtha 

[LL R 2 Mad. 75 


301 — — — Cml Proeelure 

Code 18~7 it 109 540 — Held by Stuart C J 
and Straight and Tybbelx JJ (Oldfield an | 
Bbodhubst JJ dissentin'*) that a defendant 
against whom a decree has been passed ex pa t 
and who has not adoptel the remedy )rovuled l>y 
s. 103 of the Civil Procedure Code caunit appeal 



( 271 ) 


DirrST OF CASE'S 


( 272 ) 


APPEAL —continue l 

11 F\ PARTE CASES— continued 
from such decree und r the general provisions of 
s 540 Lal Singh t Kunjan 

[LLH.,4 All 387 

302 — - — — Application to 

defend refuted — Ex parte decree against defen 
duals— Right of defendants to appeal atth out taking 
steps to set ante the decree — CieiI Procedure Code 
(Act X of IS 7) * s 101 108 —Defendants who 
pot in no appearance at the original bearing and who 
have subsequently been refusal leave to appear and 
defend, arc at liberty when an er parte decree ha* 
hem passed against tin m to appeal to a higher Court 
without previously takui any steps to have the ex 
parte decree set aside undir s 103 of Act X of 1877 
AsnnuFPCSNIaSA t Lehabeaits 

[I L R 8 Calc 272 
IOC LR 602 

303 • ■ ■ — — Cxvxl Pro 

ce dure Code t 103— Decree against defendant 
under t 1$U— Ex parte decree —A defendant 
failing to comply with an order to answer interroga 
tones the C >urt under s 136 of the Civ il Procedure 
Code struck out lus defence and pr seeding ex 
parte passed a decree against him Ileli that the 
decree could not be treated m respect of the remedy 
by appeal as au ex parte decree and therefore under 
the ruling m Lai Singh v Kttnjan I L R 4 All 
3$7 is not appealable but that an appeal would lie 
from the decree Chunk! Lal r Chamman Lal 

[ILK. 7 AIL 169 


304 - 


tir l Procedure Code st 64 100 108 157— The 
hret hearing of a suit was fired for the 12th Decern 
ler 1N83 on which day the defendant did not appear 
and the case was adjourned to the 18th December 
and as the defendant did not then appear a decree 
was passed m favour of the plaintiff A vakalat 
nama had been prcvuntly filed on the defendant s 
part and ho had also objected to an application filed 
by the plaintiff for attachment of the defendants 
property before judgment Held that these acts ou 
tie defendant s part (lid not constitute an appear 
ance by 1 itn within the meaning of s 100 of the 
Cml Pr cedurc Code which referred to an appear 
ance in answer to a sumin ns to appear and answer 
the claim on a day specified issued under a 61 that 
the decree was therefore e x parte within the moan 
log of ss 100 and 108 and an appeal consequently 
lay to the lli-h Court under a 583 cl (9) from 
an ord r rejecting au application to set the decree 
aside Za n ul aM in khan v Ahmad Ra a Khan 
i,/ 4 ® 2 i<{ ** E ® J d 233 distinguished 

The Aim xstrat r- General of Bengal v Djefam 
Dais C D L K CSS Mmaekn}. , 
A a ii'Z r ~\r nZ ■ X*cTn%loo , 

j TUiiTrti- -per JfimiooD 

f 'Jf 18th December seemed to 

1 ‘fi « \ of «* >1 Procedure Code 

and tjiuesi w the first of the alt crust ire courses 
a lowed by that ant, n a tc J nnJ r Cl spter \ iff* 
the C *de and ]»-* d au ex parte iletr-c under the 


APFEAjj— continued 

11 FX FAKTE CASES— etmfmuetf 
prolusions of 8 100 of that Chapter Hiba Da! r 
Hiba Lal ILK 7AU 638 

305 Order setting aside ex 

parte decree — Ctctl Procedure Code ( 1812) ss 
103 and 157 — "No appeal vull lie from an order 
made under s. 157 read v\ ith s 103 of the Code of 
Civil Procedure setting aside a decree passed ex 
parte in default of appearance of the defendant on a 
day to which the hearing of the suit had been 
adjourned Jonardan Jloley v Ramdhone Singh 
I L R 23 Calc 73S referred to BhaOWAn Dai 
t Hiba 19 All 355 

308 Civil Procedure 

Code ss 100 101 10S 540— Appeal from ex parte 
decree — \ defendant against whom & decree has been 
passed ex parte and who has not adopted the 
procedure provided by s 108 of the Code of Civil 
Procedure can appeal from such decree under the 
general provisions of s 540 Lal Singh r Kunjan 
I L R 4 All 387 dissented from KAnurrAN 
r Aytatiioiui ILK 0 Mad 445 

307 Cicsi Procedure 

Code (1882) ss lOS 540— Decree passed ex 
parte through non attendance of defendants — Order 
on appeal for re trial de novo on ground that 
defendants had insufficient opportunity for he mg 
heard — Jurisdiction of Subordinate Judge — 
The defendants in a suit f >r pi ssession of property 
and au injunction filed written statements but failed 
to appear other in person or by pleader when the 
suit came on for hearing in the District Mutual s 
Court Evidence adduced by the plaintiff was taken 
and a decree passed in plaintiff a favour as prayed. 
Some of the defendants applied to the District 
Muusif for an order to set aside the ex parte decree 
which applicatim was refused and the defendants 
then appealed agaiust the original ex parte decree 
when the Subordinate Judge rei creed the said 
decree and remanded the suit for re trial de novo on 
the ground that the defendants had not had a proper 
opportunity for being heard Held that it was not 
competent for the Subordinate Judge to pass such an 
order that he could only deal with the case on the 
maims!* on the record and that the decree of the 
District Munsif must be restored. Cacssanel * 
Soobis XL R. 23 Mad. 280 

308 Order against respondent 

not appearing— C eil Procedure Code ss 103 
103 540 660 534— Construction of Statute— Gene 
ral icords — Held by the Full Bench ('Straight 
Offg CJ and Ttbrell J expressing no opinion) 
that a respondent in whose absence the appeal lias 
been heard ex parte and against whom judgment 
lias been given may prefer a second appeal from 
the decree under the provisions of 8 684 of the 
Civil Procedure Code and Ins remedjr is not limited 
to an application under s 5C0 to the Court which 
passed the d cree to rc-hcar the appeal Tamjas 
v Raynath I L R 2 All 567 approved Per 
Oidpieid J — There is a distinction between tbe case 
of a defendant in a Court of first instance and tl at of 
a respondent in an Aj pellate Court uot appearing 



( ='3 ) 


mcwr or casks 


( 274 ) 


APPEAL — eonfi uved 

11 1 \ 1 VI TF OASFS— wiwhafr/ 
wit! KfttttifC to it 105 an 1 COO of the Codt 
Lai 5*7* X Kunjan I L h 4 411 oS' an l 
Pamstet Fachaset v Pall ishna ilabhat 6 Pom 
1 C 16 J referred to PerMuntoop J — 1 The dir 
tinction is one cf Mail morily and n t of principle 
Lai T Kniyaa ibascnttfl trim Za m wf 

oMifimr ihnad Tata khan I LT 2 All 
67 L P-, 6 I A 233 JaOiailunnma i Lufun 
n tta I L E ~ 411 C06 4t\r*JTunn<tta a 
Lehareavx I L V SCale 2T2 Lneltnidat 1 ttkol 
das x Hhrab n Ooima n 1 L 1 2 Pom C44 
Ananlharama x JTadtara Pan tar I L P 2 
ifad~, 264 and Modntatha s case I L P 2 Mad 
'"j referred to Also per MaHMOOD J — Where two 
prceedures or tiro remedies are provided by statute 
cne of them mart not be taben as operating in dero 
rati n of the other AJCDUU Tbasad r IUOtr 
KASD LL.R 8 AIL 354 

309 Order admitting appeal— 

Hr parte order — An tz parte erder admitting an 
appeal is subject to reeonsiderati n on the hearing 
of the appeal Mosbavluii r Amissuu-Ait 

[LL.R. 13 Calc 78 

310 Order setting aside ex 

parte decree— Cir l Procedure Code ( 4et \Il 
of 1SS2J ss 103 638-\ot feat on in Oa etle — 
There is no appeal from an order setting aside an 
tz pa te decree ‘'HAMA Da« r Hrniunes Naiiaix 
Singh I L. H 16 Calc 423 


12 EXECUTION Or DFCrEF 

(a) Qce tions in Execution 

31L Order refusing flpplica 

tion to execute joint decree— Cirtf Procedure 
Code 1859 e 207 —Iso appeal lay from an order of 
a lower CVurt refusing an application by one decree 
holder under a 207 Act \ III of 18 J to execute 
the while of a joint decree to the exccutirn of his 
cc decree bolder Gooboo Pass Pot r Ram Pun 
ginee Dossia 17W R 138 

Oduoia Pershad c Mohadeo Dutt Biian 
DARES 17W R, 415 

312 Order on application for 

execution by one or more joint decree 
holders — Cin! Procedure Code ( 18S2J ss 231 
and 244 —An appeal lies from an order under s 231 
cf the Code of Civil Procedure such an order being 
cne relating to the execution of a decree within the 
meaning of s 244 Qooroo Does Pop i Pam Pun 
pi nee Dossia 17 71 P 13G and Odhoya 1 ershad v 
JMahadeo Dutt Phandaree 17 If 1 415 distin 

guisheiL LAKsnui Am if ah r Ponvabsa JIbnqn 

[LLR. 17 Mad. 394 

313 Order refusing to allow 

execution by one of several joint decree 
holders— Ctr l Froced ire Code ( 1S82 ) t 231 — 
ho appeal 1 es against an order under s 231 of the 
Code of Cml Procedure (Act \Ii of 1SS2) refusing 


APPEAL — continued 

P> EXECUTION OF T»I CRFr— coni, „*<>f 
to allow cue of several joint decree h ldcrsto execute 
j mt dtcrcc Ratavlal « 1)ai Oclah 

[IL.R 23 Bom 023 


314. Adjustment of decrees 

more than three years old— Cirti Procedure 
Code 1S S 2 si 2 j7 2jS — reference to High Court 
under t 617 of a question arising under these 
sections — On the 22nd March 185C the appii 
cant presente 1 an application to a Subordinate 
Judpf praying that the adjustment of certain 
d crees dated the 20th March ISC" and 11th July 
IS 1 mi 0 ht be certified and a sanction granted to 
a sanklist dated IStb March 18S0 passed to lum 
by the defendant in aatisfaction of the said decrees 
and iu substitution of two bonds dated February 
1879 The Subordinate Judge being of opinion 
tliat the application could net be granted inasmuch 
as the execution of the decrees was then barrel! 
by limitation nf erred the case to the High Ciurt 
under a C17 of the Civil Procedure Code (Act \I\ 
of 1892) Held that the question could not be 
referred unler a G17 of the Civil Procedure Code 
(Act XIV of 1882) as the order applud for to the 
Subordinate Jud b e was appealable under s 2 of the 
Code The question raised by the application related 
to the satisfaction of the decree within the meaouiz 
of s -U of the Codi Rand ji e Bn Am Habhtav 
[I L R 11 Bom 67 


OXO — — oruer m matter Bpocially 

provided for— A t XX III of 1861 s 11—Cn.i 
1 rocedure Code 18o9 ss 243 364— S 11 „# 
Act Will of 1801 did nr t allow an appeal m 
ters already specifically proud d for in the different 
sections of the Procedure Code (e q B , 211 , n i 
8ft) OREEJAlfOND OOPADnrA t I fTTBE R.w.w 
Oopadhta 8 W R. 138 

310 Order confirming report 

Commissioner of Accounts— Act J \rrr, 
H of Actwniof I801 m “{ ST 
read si an amendment to the Civil Procedure r„ i 
(Act Mil of 18 9) That nct.oo „ m 
fined to questions arising in the execution of d.J?“ 
which expression as need in the said Code m,. 
the enforcement of the decree on the appl,..*™”"! 
one or other of the parties to it Held that an oV* 
of a J udge confirming the report of the Comm...?, 
for tabrng acconnta by which he refused to * nn 
tie defmdiuts ti give inspection of certain 
was not an order within the contemplation of 
section and was therefore not appealable 1 
TOltJI Bubjobji c Ressowji b . aik Jtr * 

[L LH. 8 Bom. 287 

317 — — Dispute among h P } r . 

deceased decree holder — Act A'.Y f/r , 

« It — Aecordmg to s 11 Act XXIII of Krl* r * 
appeal lay in a case of pnvate dispute n.7 B » 
heirs of a deceased decree holder na to (!° n ^ ^e 
apcctive rights Paicufmeb Pot Crow 4!» r 
Gbishchcndeb Pot BWb, c 

318 Order under a. 24n « 48 

Procedure Code 1859— Act XX/i/ r Cit U 


( 2,0 ) 


DIQFST OF CASES 


( 2-6 ) 


APPEAL — CMlt »M«rf 

12 EXECUTION OF DECBFE— contmned 
» 11 — S II let Xilll of 18G1 did not alter or 
modify the effect of » ~-JG Act VIII of 1850 so 
as to give an appeal from orders passed under the 
litter section PheeeaJ Maiiat*b Cn and p 
1 eabeb Posses QVT JL. Mis 61 


319 Order rejecting appeal in 

execution case — Act XXIII of lbGl .» 11 — 
Under s 11 of let Will ofl8fl an appeal lay from 
the order of alswer Appellate Court meeting an ap 
peal in an execution case as presented out of time 
(jopeevath Poe t Gopesnatii Cuaitebji 

[0 W R. Mis 106 


320 Act XXIII of 

fSfi/ t 11 — The Munsif on the application of a 
judgment, debtor act aside a sale held m execution of 
a decree passed against him on the ground that the 
decree was barred by lapse of tunc The judgment 
Creditor appealed to the Judge who rejected the 
appeal on the ground that no appeal was allowed 
from such an order lit Id in special appeal that 
under s 11 of Act \XIII of 18G1 nn appeal lay 
from the order of the Munsif Dean Bibee c 
IIaradhan Tam 

[2 E L n. Ap » 11 11 W R 4 


321 Order passed on applica 

tion fox discharge from arrest in execution 
of decree — Act XXIII of 1S61 * 11 — Ctvtl 
Procedure Code 1859 ss 2"3 2*3 36o — Held that 
tho procedure on an application for his discharge 
under s 273 of Act Mil of 18 9 by a person 
arrested m execution of a decree for money was such 
a question as came within the words introduced by 
s 11 of Act Will of 1861 in addition to the 
original precision la Act 1 III of 1659 s 2S3 and 
the erdtr passed thereon by the Court executing 
the deirec was snbjectto appeal notwithstanding that 
orders as to imprisonment in execution of a decree 
were excepted from the operation of s 3Go of Act 
\ III of 1859 as this exception there being no 
affirmative prohibition was removed by the provision 
of ss 8 an 1 U of Act Will of 1861 winch Act 
ns directed by s 4-1 thereof was to be read os part 
Of Act Vlll of 18„9 N E SVANTE at Aubitbao 
Jamiv e Ismail Au Mian 

12 Bom 00 2nd Ed. 04 


322 


- Order refusing refund of 


purchase money— Art X2.III of 1861 . 

A sale in the execution of o decree having been 
cancelled the auction purchaser applied for the 
refund of the purchase money which the Court 
executing the decne orlercd, subject to the deduc 
tion of tl c sale fees The auction purchaser then 
applied fir He return of the sum deducted The 
Court passed *n order refusing the ftj plication which 
orl-r the aucti n p irchxscr questioned in appeal 
II Id tl at *n appeal did not lie Hcbdei Beebee 
e Sraioo Iebsuap BN "W 309 

323 - — Order on application to 

correct error In proceeding— Ad \XIII of 
JSC/ t 11 — where an application was mad to 
cormt an mo t in a proceeding in which interest 


APPEAL— eonfmucf? 

12 F\ECUTIOJ, OF DECP1F— continue t 
was calculated the order passed on the application 
was open to appeal under e 11 Act Will 
of 18G1 Amandt All i Bindhoo 13W E 138 

324 Order as to sum, due on 

mortgage accounts — Vsi fr actuary mortgage — 
Smt by •mortgagor for possession — In a suit by a 
mortgagor against a mortgagee to recover lands in 
the possession of the latter under a usufructuary 
mortgage the only question in Issue ia whether the 
plaintiff is entitled to enter and no appeal lies fi oni 
the finding of the Jud„e that a specific sum is still 
due it being open to the parties to dispute that 
decision by a separate suit Motee Soondebee r 
Ihdbajit Kowabee Marsh 112 

S C Beijoiau Upadhxa r Motee Soo>t>ebeb 
[WE, FB 33 

325 Order allowing mortgagor 

to deposit in Court amount due after date 
fixed — -Ministerial act — Cvcil Procedure Code 
is 21-1 588 — S 211 of the Civil Procedure Code 
contemplates that there mnst be some question in 
controversy and conflict in execution which has been 
brought to a final determination and conclusion so 
&s to be binding upon the parties to the proceedings 
and which must relate in terms to the execution dis 
charge or satisfaction of the dcciec A judgment 
debtor under a decree f >r foreclosure made an applica 
tion to the Court two day* after the expiry of time 
piescnbod by the decree for payment of the amount 
due thereunder in which she alleged that by reason 
of the two previous days having been holidays slie 
bad been unable to pay the money before and ashed 
to be nllowcd to deposit the same Upon this applica 
tion the Court passed the following order — Per 
mission granted Applicant may deposit the money 
The money was deposited accordingly Held that 
tile order was merely a ministerial net and nothing 
more than a direction from the Jud-»e to his eubordi 
n*tc official to Teceivc the money which as it did not 
fall vritlun cither s 211 or s ^88 of the Civil 
Procedure Code was not appealable and that tlie 
proper remedy of the decree holder assuming the 
deposit to have not been made in time was to apply 
for an order absolute for foreclosure which order 
would be subject to any steps the parties affected by it 
might taVe by way of appeal or otherwise Hulas 
Rat t Pibthi Sin an ILE 9 All 600 

328 — Order rejecting appeal in 

execution case — XX 111 of lbri » JI~ 
Question whether decree it barred by fimifai on — 
The question whether the execution of a decree is 
barred by limitation 5s a question arising between the 
parties to the suit and an appeal lay tinders 11 
of Act Will of 18G1 from a decision on such ques 
tion whether it bo raised by the Court prop no m tu 
or by the parties Hahi I isnvu r Gopal Rin 
Raoji 6 Bom A C 181 

327 Order in case transferred 

for execution — Act XXIII of 1G61 t Jf— 
Peng Act III of 1S70 — Where a dicrce by a 



( t: ) 


ninr-T oi ca^f* 


( ) 


APPEAL— *w*a 

12. FXFCUTION OF I>FCITI-fr«f awed 
Bcpulv C licet r lial been transferred to lbe (ml 
Cfurt, and apjliesti n f r Cxcentl n ira« mule while 
Bengal trt HI rf 18“0 w», in f tee — It rid tint 
the executi n pTrecedin'-s were suljcct to the pn»- 
tiii ti (( l] e Civil Prrccdnre C le and an (niff 
pn.wd therein was appeals! le nnlrr \et Will of 
HC1 e- 11 CnrEEE Sixon r PrARrroovxi a 

[20 W It. 10 

328 An order passed 

1 y a C> urt to which a decree ha* tain transfemxl f r 
executi n is not open to appeal uni as the order lu»* 
been made in the course rf the actual cxccuti m of 
the transferred decree Quart — Whether wlure a 
decree hs* ten tramferrod ti the Munsifa C urt 
for neration an appeal willhe to the Judge fnm 
the Mnnsif a order in the mattlcr < f the cxrcutiou t 
Ik THE MATTER OP THE PETITION OP ^CMAT D»S 

[13 B L.U Ap 27 
Soomtt Dass r EnoOBrv Liii 

[21 W R 292 
See this ease at a former stage in which the qnes 
ti n was raised. SooMCT Dabb r Biiooben Ladd 
[20 W R 478 

329 A decree tran* 

mitted ti a Oort for execution is to be regarded 
a* a decree of that Court for the purpose of exccu 
tion and an appeal therefore hea apaiusttbc or lor of 
a District Jud"0 pawed in execution of a drereo 
transmitted to t u Court from a Small Cause Court 
Mobabcck Ail r Soomee I.cvoa Chares 

[3N W 198 

330 Order ae to issue of certi 

ficate — Act A XIII of 1SG1 t II — Ctrl/ Proce 
dure Code 1 So 9 t 205 — All orders passed by a 
Conrt between parties t) the decree and relating to 
the execution of decree are union they are spo tally 
barred appeals! lc There la no special prohibition 
against an appeal frem an ordir directing or refusing 
the issue of a certificate under s °S Act V III 
of 18„9 Gopad Ladd r Mahomed IEadee 

[flNW 73 

33L Order rejecting nppllca 

tion as to mode of sale of property— Cut! 
Procedure Code lf>"7 ss 214 588 — Q t eslton 

relattte to the execut on of decree — A judgment 
debtor having applied under s 281 of Act X of 1877 
that certain property attached in execution of a 
decree a^inst him sbruld be sold in successive 8 pic 
shares, on the ground that the arar nut due under the 
decree was only R9 000 and that on a former ocea 
aion a similar share of the same property had been sold 
for B5 000 the Judge refused the application Held 
that the question between, the parties was one relating 
to the execution of a decree and accordingly that 
although no appeal was given by the Act against an 
order under s 281 there was an appeal under 
t „83 (f) Ciiavdhari SlTAL Pershad Siffair 
r J hem ah Sivgii 4C L. R 27 

332 Order as to mesne profits 

subsequent to decree and as to costs of 


AFFEAIi— erwf need 

12 I MOTION 01 nrCPF! -ecu/ see/ 
execution— Ctrtl Procedure Coele IS"- / *>// — 
Tltrrii no appeal again tanorl r math undtrs 211 
f the C le ol liul I r eetlure (X of 18/<) <1 t»r 
mining the questions bitwc -n the | arties to a suit ns 
to tin am tint of mesne profits recovered ly the 
plnntift subsequently to the dicrcc an 1 ns to the 
amount j x) abl on account of the costs of the 
execution of that decree Pvlfatiidjiai Hhaou 
B 1LA1 r Amabbako Kkemabai 

[ILK, 2 Bom 653 


333 ■■ Order disallowing objec 

tion to attachment— Ci r l Procedure Code J9'7 
ss 21 1 (c) 291 — J’xrrtffion of decree — Decree 
a'jatntt Jinn — Attachment of property as property 
of /cm — Clatm by partner to j ro] erty as j rtrata 
property — 1 he holder of a decree against a firm 
caused ccilain property to be nttnehed in execution 
of tin decree as tho property of thefmn One of the 
partners in the firm objecti 1 to the attncl meiit on 
the pronn 1 tl at such property was not the pr ] erty 
of the firm hut was Ins private property The Court 
disallowed the objection when upon such partner 
appealcl from the order disallowing tho objictnn 
Held that such order was not one undir a 2tl 
( ) of Act X of 1877 hut under s „S1 and was 
therefore not appealable Added Parman r 
MCHAMMADlAIt I L. R 4 All 100 


334 Order of security in exe 

cution— Cirif Procedure Code (At 1 of 1977) 
is 2 241 cl (c) ss 540 699— Security for resttlu 
ton of property — Where nil order requiring tho 
decree 1 older to give sciunty within three days is 
made under ■ 610 of the Code of Civil Procedure 
by tho Judge of the Court in which tlio decree was 
passed mid in which tho execution la pending such 
order is nppcnlnldo as a dccrco ululci tho provision* 
of tho Colo of Civil 1 rocedure s 2 an l ■ „It 
cl (c) LtrcriAMiroT Small r Sita Lath Doss 

[L L. R 8 Calc 477 10CLR 617 

335 Order for attachment and 

Bale of property— Cml Procedure Code (Act \ 
of 1877) ss 214 and 689 els (i) and (r) —An 
order foi; attachment and salo of property in exccu 
tion of a decree is an order of the same nature with 
an order mndo in the course of a suit for attachment 
of the d htor’a property The latter order vs appeal 
able under » 683 cl (r) of the Codo of Civil 
Procedure It follows that an order for attachment 
and sale in execution of a dccrco Is [according to the 
requirement of s 688 cl (;)} of tho same nature 
with appealable orders made in the course of n suit 
and therefore ts nppealablo under that section 
PODOXDHABI RAI t 1 AD HA 1 ER8AD SlvOII 

[I LR 8 Calc 28 
LRBLA 165 

Reversing the decision of the High Court in 
Poloeddari Rot r Radiia Persad Siva it 

HLH.,6 Calc 60 4C L R, 342 
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i . 1AECLTION Ot DFCPEE — eca'initf* 

33 o Claim by legal representa- 


tive to property as bis own independently 
of deceased judgment-debtor — Separate #eif — 
Jutleri — Ciril Procedure Code *j Sod 244 2~S 
and 2^3 — Meld by the Fall Beech (Ttebeli, /, 
Assenting) where * ju inn exit sieHor dire after the 
pi * ag of the dre-tc asd his legal repres«i.atires 
are brought on the record in execution proceeding* to 
represent tun in respect of the decree questions 
which they raise «a to property winch they say does 
cot belong to hi* as-^ts in their hand* and as sach 
is cot capable of being taken m elocution, are ques 
tioss 'which under s- 24-1 (c) of the Civil Procedure 
Code must be d t framed in the iseeutiaj department 
and cot by separate sui There is no tfs'inrtion in 
this respect between the pos.*ions of legal represea 
tatives added to the amt before and those added 
a fter the decree Under the last paragraph of a 254 
the Court executing the decree may try and deter 
mine the question whether property in the legal re- 
presentative's hands formed part of the deceased jud,, 
mect-det tor’s fajte and find this fact for the pur- 
pose of bringing the property to sale in execution, 
aad giTin_ the auction purchaser a pood title under 
the sale and the Court’! order is subject to appeal 
bn t not to a separate sui under 9 . 2^3 Seth ChaTd 
3U l r Dtboa Dti X. 1*. B. 12 AIL, 313 


337 - 


Questions between execu 


tfon-creditor and persona placed on the 
record aa representative of deceased judg 
ment-debtor — Cir t Procedure Code (l**Jj it 
21-1 2 ^ on l ~~ Certain dcmt-holde-s © v tamed 

dorm, the lifetime of their judgment-debtor attach 
meet cf certain immoveatle property as beUnging to 
the said judgment d v tor but on the d wee boldTs 
seeking to bnap the property to sale one S D came 
forward with an objection that the property was hi*, 
and was net Lsble to sale is execution of the decree in 
qoes‘ion. Fending the d vision of the Court on this 
objection, the dtcree-holdeTa applied to the Court to 
hate the names of S D and the widow of the jud_ 
Cent -debtor (who died about the time the previous 
objection was files!) placed on the record as represen 
ta viva td the judgment debtor S 1> filed a smalar 
objection to this application also but both objections, 
being heard t'-rethev on the Cth September 1S0_ 
were iLsmisscd and * D was placed on the record as 
represents ive of the deceased jndgmecl-d b or On 
appeal by <S D against “the ordre of the District 
Judge cf Jaunpnr of the Cth September ISC*, it 
was ir J that the oiler making '•Da party to th 
exteu ion proceeding* as reprowc jtive of the jud c 
tamt-d t rendered any cnjfr as to his former 
oo vtven superfiuous. and that order was appeals le 
coder a *41 of the Code of Civil Procedure 
bsiyxas Pax D-aa r Hssx_iv 

[T.L.IL,n AIL, 245 


APPEAL — re a'.** d 

12 EXECUTICA OF DECPEE — fontmted 
Civil Procedure Code o' that although he a a tram 
feree within the meaning of that section he is not a 
represents l ire of a party to the jut or that by reason 
of limitation he is no entitled to obtain execution of 
the d cree it has d-tenmned a questi n or qncs*ioa* 
mentioned or referred to u s. 244 of the Code and 
though not specified in s. 5$S an appeal lies under 
s. 510 Parflusafoi Jirasdss v Vallabjt TTalh i 
I Z B„ 11 Bon 50o and Gut art Zal v Datra 
Earn I L E 9 Ml *5 approved. Ban Bals\ v 
Banna Lai J L J?, 7 All 45” considered. Mala 
d\ar Siaiat Harjoitnd Bat Kotburto I X B-,12 
Cale 40a Sambanca v Srtmtasa, 1 L. R 12 
Jfatf, 511 Bavta v Oiappil Aajrar I L~ R., 14 
Mad 4~S and rWajraf, Began t Inti ar Be_,<im 
7T A n All (1*931 106 referred to. BADBr>A5Arc 
r Jai Klhes Das X.L.E., 16 AIL, 483 


339 — Question whether trans 

fierce of decree is the representative of 
decree-holder — Ciof Procedure Code 1*^2 u £32 
244 — Decree — An order of * Court executing a decree 
determining whether an alleged transferee from a 
decree holder or from his legal representative is or is 
not the representative of the decree-holder within the 
meaning of *■ 244 cL (e) of the Code cf Cini Pro- 
cedure is an order under that section and therefore a 
decree and an appeal die* from such order Dtcar 
Bnkt S Strcar v Pat, 4 J„l I L B. ,26 Coir, 2a* 
aud Badri Aura » r Jai Bu\en Das IBB 16 
All , 4 3 followed. GaSOa Das Seas c Yaxth 
Am BobasHi L L. IL, 27 Calc, 070 


340 


Order refusing to allow 


representative to take out execution until 
granted certificate— C,nl Proeednre Code * 244 
— On appeal from an order allowing an application 
by the legal representative of a deceased decree- 
holder for execution, the Appellate Court holding 
that the applicant mud obtain a certificate under 
Act SXTT1 of l^CO before he could take out exe- 
cution of the decree made aa order directing that 
execution of the decree should be stayed until the 
applicant had ob arned such certificate Meld that 
suth order Lett under s. 2V4 of the Civil Froctdure 
Code and was therefore appealable Ho ti Lass e 
Habuxo X. L. IL, 0 AIL, 212 


34L - 


Order staying execution of 


33 S Assignment of decree— 

/ - far «•— C r / Bror* re < fjV. 2 ) „ 23 
H Si'* and Sss —lVbere a tuert en the appli 
re bu c! a tree f rrr f a J tit for execu 1 o, 
•ra-a erre enuer «- 232 of the 


* tba he fa c 


decree — AD order* laying execution of decree* 
whether pa*»ed by the Court which passed the decree 
or bT the Court to which it u sect for execution, are 
“ questions arising between the parties to the amt in 
which the decree was passed, and relating to the 
execution " thereof wt hin the meaning of *. 244 fe) 
cf the Civil Procedure Code and, as such appoalaJlc 
irrespective of the provuwci of f. 5 ? S. Knr'a- 
noiisvDcn e v Bana Ci rm 2iag Clordrn I L. 
P “ Cale ”33 and Lnelneepnt S nl& V Se a 
^a \ Dc,t I Z E * Cale , 4~~ f Uowed. The 
wii*s meaning should he attached to cL (e) of 
a. 244 cf the Civil Procedure Code so as to enable the 
| Court of first instance and the Court of Appeal to 
adjudica e up^n all kinds of questions arms*, between 
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12 FXF CLTION OF DFCRFF-co«f »med 
the parties to ■ decree and relating to its neratim 
Cninccs t Fakir Bak n LL.K- 7 AIL 73 

342. Order staying execution of 

decree — C r I Procedure Code J'Si n 2 213 
244 — Decree — An order under A 243 of the Civ il 
Procedure Code stayinr execution of a decree d ter 
mines a question relating to the execution of the 
decree within the meaning of a 211 anil is therefore 
a decree within the meaning of • 2 an appeal there 
fore lie* from ruch order Sim r Icucuaxioti 
CnowDHRAne L L. IL 13 Calc. Ill 

843 — ■ . Ctnl Procedure 

Code 15*2 it 2 and 244 — Stay of execution — 
Amount of security required in granting of execu 
tion a question in execution and order thereon 
appealable — The defendant in a redemption suit 
against whom a decree had been passed appealed to 
the High Court which on his application granted the 
usual stay of execution pending the appeal upon 
security being given by him The Subordinate 
Judge feeling doubt as to whctl er the actual value 
of the property or the value stated in the plaint 
should be regarded m fixing the security referred the 
case to the Ilifch Court. Held that the question ns 
to the amount of the security was a question relating 
to execution as contemplated by a -44 of the Code 
and therefore an order determining that question 
would be appealable under a 2 of the Code 
IgHWABQAB V CflCPASAJIA MaVABHAI 

[LL.R 12 Bom 30 

344. Civil Pro 

cedure Code (1SS2J » 244— Question at to what ha l 
actually been subject of tale— Question bet tree n 
judgment-debtor and auction pure/ aser — Land was 
sold m execution of a decree of a subordinate Court 
and a sale-certificate was issued A question having 
subsequently arisen as to what had actually been the 
aubjectof thcaule theauctiou purchnscrapphedtothc 
Court and an order was made by which the sale cer 
tificate was amended The judgmeut debtorappealed 
to the District Court joining the decree l older and 
the auction purchaser as respondents The appeal 
was dismissed on the ground that no appeal by 
Held that the question was not one which could be 
determined under the Civil I roccdure Code a 214 
and consequently the decision of the low er Appellate 
Court was right Mammod t Locke 

[L L It. 20 Mad. 487 

345 Order staying Bale in exe 

cut ion of decree — Cint Procedure Code 1S77 
t 244 cl ( e) — In execution of a decree on a mort 
gage bond executed by the father of the judgment 
debtors since di ceased which decree directed that the 
mortgage hen should be enforced— first by sale of the 
property specifically mortgaged and secondly if the 
debt remained unsatisfied by the sale of the other 
] roperty in the possession of tl c judgment debtors 
the judgment creditor prcceidid to have the mort 
gaged pro I city sold After the issue of the sale 
notification and three days puor to the date fixed for 
the sale one of the judgment debtois applied to have 


APPEAL — continued 
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the sale stayed on the ground that an admin istmtbn 
suit was i ituling with rcsiect to the property of hb 
father tlic mortgagor and also asked that a receiver 
mi -lit be appointed and armngements made for the 
purpose of paying olf the mort'-agi d bt and saving 
the property from being sold. On this application 
the Court i assed an order staying the sale Held 
that such order was appealable being a question 
arising between the parties to the BUit in which the 
decree was jasswl and relating to the execution of 
that decree and as such coming within the provision 
of cl <c) s 244 Act X of 18/7 Qambhirmal v 
Chejmal Jodhmal 11 Pom lot distinguished 
Kristomouimv Do see c Bama Chokv }»aq 
Chowdiiuy LLP. 7 Calc 733 

[0 C L H. 344 

346 ■- - • Order directing 

applicat on to stay salt in execution proceedings on 
ground of undervaluation — Decree — An applied 
tion was made by certain defendants against whom a 
decree had been passed for an order that a sale at the 
instance of the decree holder m execution of his 
decree should not be proceeded with on the ground 
that in tlio sale proclamation the value of tho pro 
perty had been underestimated The Subordinate 
Judge held the undervaluation to be immaterial and 
dismissed the application whereupon the judgment 
debtor appealed to the High Court On the pre 
liminary objection being there taken that no appeal 
lay from the order of dismissals — Held that an 
appeal lay Abe order having been made with re 
fercnce to a question which related to the execution 
and the question being one arising between the parties 
to the suit in which the decree w as passed and re 
lating to its execution within the meaning of s 244 
of the Code of Civil Procedure Sivasaxh L aicker 
i Ratnasaui Iv aicker LLR 23 Mad 568 

347 * ■ Civil Proce 

dure Code (Act XII of 18S2J is 214 318 583 — 
Order refusing possession to pur baser at tale in 
execution — An order passed under s 318 of the 
Civil Procedure Code rejecting an application by a 
purchaser at an execution sale for possession is not 
appealable no appeal is given by a 588 and the 
order cannot be said to be one under a 241 of the 
Civil Procedure Code inasmuch as it does not relate 
to the execution discharge or satisfaction of 
the decree Ohulam Shabltr v Divarla Prasad I 
L E 13 All 36 approved of Mutt a \ Appasamt 
1 L E 13 Uad 504 dissented from BnniAt, Das 
r Ga-toha Loer 1CWN 658 


348 Order directing account in 

administration suit— Ctrif Procedure Code 
( Act X of 1S77J s 244 — An order directing an 
aceoUDt is not an order in the nature of a final decree 
nor one in execution of decree and is unappealable 
such an order merely directs certain proceedings to be 
taken in order that a final decree may thereafter be 
made Sbeehath Bor i Kadhanath Mooserjbb 
[ 1 LR D Calc 773 
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340 Civil Proce 

<7 tire Code 1882 t 293 — Question for Court execul 
mg decree — Defat Utnq ■purchaser answering for 
lost iy re s tie — Description of properl j at tale and 
re tale — D Jference of — Begular suit —An appeal 
will lie against an order made under « 293 of tlic 
Code of Civil I roccdure Sree A drain Miller v 
M ah tab Chund 3 Tt It 3 Sooruj Bvlcth Singh v 
Sree Kitten Dots 6 H 12 Mu 126 Jootraj 
Singh Y Gour Bukth 7 1 \ 12 110 BuoTcl a JMoyee 
Choudhratn v Sonatun Dan 16 If B 14 and 
P m Dial v lam Du 1 L 12 1 All 181 fo\ 
lowed. B AUK AT II Saiiai t Moiizep Labux SlEOlI 
[LL.Il 10 Calc 535 

Kau Kisijobb Deb Saueae r Gukc Prasad 

SCKEL 

[IL It 25 Calc 69 2 C W N 408 

KAJEXDBANATII RoY * RAM CllAEAT blVIIA 

[2 C XV N 411 


(i) Pasties to Suits 


350 Person other than party 

to suit — Act \XIII of JSG1 t 11 —ho one but a 
I>arty to a amt tan appeal under * 11 of \ct Will 
of isn against an order pnsstd in such suit Cabs 
1IE0ER f liiscn Lx TASTE IiBOOkS 1 Mad. 8 
hALCB IIosseut c Deem Ali 4 N "W , 2 

35L Liability of defaulting 

purchaser— Cinl Procedure Code 1882 u 244 
JJ3 306— Appeal from order under t 293 — 
At a Bale in execution of a decree a detree bolder 
wl > bad obtained leave to bid was allowed to have 
made a bid through 1 is agent of BOO 000 but be 
■lurtly afterw arda repudiated tlia bid and did not 
pny tl e d poult Tbc property was put up for sale 
a-ain in the following day under ■ 300 of the Code 
of Civil 1 roecilure and wbb in due course knocked 
liwn for a smaller sum The judgment debtor 
filed a ] ft It ion nnd t t. 293 to recover from the 
d cree hilder the loss by result! tbc petition was 
rejt to i On appeal — Held that the quest) m at 
issue was one arising between tl t parties to the suit 
an I tl t an bj peal lay against tbc order rejecting 
tlejutium \ AIXAS1IAN e I APOVKKI 

[LLR 12 Mod. 454 


352. 


• Cirri Troee 
n l 306 — Default 


■ lot (1SS J it 21 214 293 a 
by purchaser m pajmy depot t— Order refum j 
rr ntd i aq mt p rehater — Tlie purchaser at an 
* uti n sale fail 1 to make tlie d« posit of 2o per 
at in lrr Civil I roccdure Code * 30f alleging 
tluil th pr ipcrty was discovered 1 y him gnbse 
qucntly t (H s 1 to 1 e subject to an meumbranre 

Hit jr J Tty was jnt up f r sale again and knreked 
™ * n fr» irallir im The dtcrec 1 older a 
in execution to renvir tl am tint ( f tin* lifferenee 
In tn tl e first J nv Uvnr 31 e C urt of first instance 
i ale an ord r ik missing tie apjlirat m Hell 
ajp«-al 1 v again t tie rrVr m quest 
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APPEAL — continued 

12 EXECUTION OF DECT EE — continued 
in such a case are m the nature of decrees and the 
parties affected must be deemed to be parties to the 
suit within the meaning of s 211 of the Code 
Aina Baksua Sahib r \ evkatacuaea MudAii 

[LLR 18 Mad., 439 

353 — Purchaser objection by — 

Act XXU1 of ISC 1 t 11— Civil Proce lure Cole 
1 Sp 9 tt 24C 217 364 — Where tlie bolder (G) of 
a simple money decree who u at the same tunc it 
mortgagee applies to a Civil Court to sell mortgagor’s 
proj erty in execution of said decree such property 
In' mg previously been gold rn execution of A s 
dome and purchased by A’ (Os claim upon it being 
at tbc same time notified) and in In* ( G s) apphea 
tion inverts the name of A and calls him a judg 
meat-debtor in the room of the heir and represents 
tivc of the deceased debtor and a purchaser comes w 
and denies that, ho is a judgment debtor or liable and 
asks for the release of the property and the Jud^e 
disallowed his objection —Held that if the Judge a 
order was made after Investigation then under* 21C 
of Act VIII of 18«i9 an appeal was barred if it wa* 
au order refuBin„ to investigate Iho objection then 
the appial was barred cither by * 247 or by s. SCI 
unless allowed by a. U, Act \\III of 1861 Held 
also that the objector was not a party to the suit and 
that he Was not entitled to appeal under *. II 
8 223 Code of Civil Procedure can bav e no b anng 
ou aucli a case Lakaix AciiabJEE r f eeoort 

[8 W R., 304 

364 Purchaser Substitution 

of for original party in record—" Party to 
tuit — A party who bad sued, on tbc party of him 
self and of bn minor brother to recover possession 
of ancestral property alleged to have been alienated 
sold hi* ngbts and interests in the suit to a third 
party whose name was accordingly substituted in tbc 
place of plaintiff Held that tbc substitution of *uch 
party for the plaintiff m respect of part of the latter’s 
share la the subject matter of the suit did not make 
that party a party to tbc suit and gave bun no 
tlatui winch w ould enable him to appeal Saitpb 
1 oy i CnoojfEE Sikou 0 XV E. 487 

355 Intervenor — Act XXIII of 

1861 * 11 — Party to tuxl — The first Court gave 
a decree t j the plaintiff for possession of land against 
A the original defendant in the smt but exempted 
land in tic possession of B an mtervenor whom the 
Court hail made a eo lefendant Ihc Appellate 
Court reverse 1 so much of that decree as ndjud rated 
upon tbc claim as between the plaintiff ami B an l 
confirmed its decree for possess! m against A but 
award d costs against B Held that B continued 
to be a defendant in the suit and bad a right 
of appeal under s 11 Vet Will of 1SP1 and 
that be was not as a person other thin the ikfm 
«J»nt bound to come m under* "30 Act kill of 
lS 0 III bee Kjshoue 1 oy r Lalek Kisiiobr 
8 eix BWIf. 114 


350 Claimant under title 

created subsequently to Buit— Act XXIII of 
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AFFEAL — eont nurd 

12. > \LCLTION 01 OECrEl — renttwurd 
1361 i 11— Tarty to tint —A female plaintiff ol> 
t aim 1 a decree against certain d fondant* declaring 
certain etramamahs, etc-, Toid a* against her husban l 
and hi* representative*. After hi* death tin pro- 
roe led to execute the deem a* one for possession 
and o tamed an ord t under s. 21.3 Act A 111 
t f 1 for delivery of po session of property m the 
pi Measion of a third party as being a person claim 
in & nndT a title created by the defendants *u! se- 
qnently to the institution of the suit The third 
jarty appealed from tliat order Held that this a as 
not a case in which an appeal by under s 11 
Art Will ©f 1*G1 inasmuch as th questions raised 
ly the appeal were not questions l itw eon tl e parti * 
t> the nit Mixes oom a hitAToox c \ue 

DOOM-3A Kiiatoon 10 W R. 307 


357 Representative of de 

ceased debtor — Art AJT777 of 1661 t 11— 
Ljrecut on of decree — Limitation — V decree waa 
obtained in 1819 and execution issued in 18C2 
bcveral subsrqncut aiqlications for execution were 
made a~amst one of which the ol jcction was raised by 
n me of the representatives of the judgment debtor 
tliat the decree was barrel by lapse of time bnt 
it was overruled by the High Court m special appeal 
A further application was made and was opposed by 
one of the representatives who had since attained his 
maj ntj upon the ground that the suit was bamsi 
The Munsif disallowed the objection On appeal 
the Judge reversed his decision Held in special 
appeal that tlu. terms of a 11 Act Will of 
IS id did not prolnht sn appeal by a representative 
pf a deceased judgment-debtor against sn order 
passed in execution of a decree sgmust his ancestor 
lit mu b aba vax Bajtdofaduta C Gasoa Iva 
ba vax Biswas 

[3D LR A. C , 40 11WR 308 

358 Ci oil Trace 

lure Code 1832 t 211 — Decree patted ayaimt 
repreientat tee of deltor — Attachment of property 
at lelony g to deltor — Oljectton to attachment by 
j ityment debtor lelhny vp an independent title — 
Appeal from order duallotciny objection — Cttil 
1 rocedttre Code it 2 283 — The decree holders in 
execution of a simple money decree passed against 
the legal representatives of their debtor and which 
provided that it was to bo enforced against the 
debt Jr’s property attached and sought to bring to 
sale & house as coming w lthin the scope of the decree 
n e judgment debtor* objected to the attachment and 
proposed sale on the ground that the house w as their 
owu private property and not the property of the 
d btor vvitlin the meanm c of the decree having 
leen validly transf rred to them during the debtor * 
lifetime Ihc objection "as disallowed by the 
Court of first lustaucc Held that s 2S3 of the 
Civil Procedure Cod had no application that the 
ease fell within ■ 244 and that an appeal would 
1 e from the first Courts order 1 am GIttlam r 
Haiarakuar I L T 7 ill 617 ecniStalamv 
M hag tea n Dai 1 L R 7 All > 723 followed. 


APPEAL— eon h n ued 

i- iaecutio*. or DPcrrE-*o»fi»««? 

Shanlar Dial v Amir Haidar I L 11 2 III 

7o2 Al in l 1 ahman v IJhA immad 1 ar I L T 
1 ill 190 Attadh Kuan v Fchtu Tiuiri 
I L K 6 All 109 Chotcdhry I Vahed Ah v 
Jumaee 11 2? L R 149 Ameeroontutsa Khatoon 
v Meer Mahomed 20 W 1 230 and Ktirryali v 

21ayan ILF" Mad 2 j 5 r ferrel to Mul 

uawbi t \shfaa VnuAb I. L R 9 All 005 

359 — — Civil Froced tire 

Code ( 1362J t 211 — Repretentatire of judgment 
debtor— Jgrcem nt for taUtf iction of judgment 
debt —A money decree v as piss d against a rainin 
dar by the lli^li Court m 1SS3 and it was trans 
f i rred to the District Court for execution The 
d orec holder attudud and pn pared to bring to salo 
certain vilh"rs of the judgment dibtoi lliego 
villa'-es wen. included in a mortgage subsequently 
executed by Die judgment debtor in favour of third 
partus Both before and after the mortgage the 
lUcree holder rccciv ed from the ramiudar certain 
sums m considi ration of his agreeing to postpone 
meuts of the sate also it was agreed between them 
nt a date subsequent to the mortgage that interest 
should be computed at a higher rate than that 
provided by the decree Subsequently the decree 
holder sought to bring the land to Bale and in 
computing the amonnt then due gave credit for 
none of the sums so received and calculated in 
terest at the enhanced rate The mortgagee objected 
that the computation was erroneous in both these 
respects and the Distrut Judge upheld hisobjec 
lion The judgment debtor took no part in tho 
contest Held that the mortgagee was a repre 
sentative of the judgment debtor within the mean 
ing of the Civil Procedure Code s 214 and that 
an appeal lay against the order of the District 
Judge I’aea jta.vakua Das r 3fAuABBEE Dosssr 
[LL B 20 Mad., 378 

300 Assignee of decree — Act 

T 177 Jo/ 1861 t 11— Act J III of IBjO s 208— 
Any ment of decree— Under ■ 11 Act Will of 
1801 no appeal lay from sn order passed nnder 
s 203 Art \ ill of 18o9 substituting the assignee 
of a decree in the place of the original decree holder 
Mean J,abatan bma c Padua PiHsad Sn>on 

[4 B L. R. A C 200 
13 W R 224 

See contra Pbaaiji ruBTOXTJi r Ratan ha 
Pestaxji 9 Bom 49 

381. Surety — Order letireen Judy 

meat creditor audit rely — Act 1 \HItf 1SG1 t 11 
—Ctv l Froced are Code 1359 > °04 — J!j virtue of 
s 11 of let Will of 1SC1 and the provisions of 
a £04 of the Coil of Civil Irocedure an appeal 
lav front an order pas- el in a matter bi tween a 
judgment ere litor and sureties on belulf of a jud^ 
mint-debtor for the performance of the decree Ex 
SiaVE BsUSAJI \ 1THAL AviBIKAB 

14 Bom- A.C 110 

GHAZEE LAIX JHA C ShEO IiABAIK SlKOIt 

18 w E 24 
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12 EXECUTION OF DECHFE — continued 

362 Txeemlto* of 

decree— Act Till of 1859 *• 901 and 363— Art 
XXIII of 1661 st 11 and 36 — tt here a person be 
comes a surety in the course of the proceedings on an 
appeal to pay nil such sums as may be decreed 
against the plaintiff on appeal the deem when 
passed can be executed against the surety und r 
b ‘’01 of the Civil Procedure Code nnd an n j peal 
will lio from an order made in execution of inch 
decree a"amst the surety Asurr Kahana r 
Ahmed Yoosaymi 711 L.R. 81 

[15 XV R,638 

363 Purchaser of interest in 

OUlt— Arnynment cf interest in sufjert matter of 
suit— Right of purchaser — Tho purchaser of the 
right title and interest of the defendant in a suit in 
and to the land the subject matter of that suit has 
so right as such to appeal fans a dt ercc pitted 
against tbs defcnilan Gajadiiar I rasad r 
QANEau TEWAKt 7B L.U 140 

[15 XV R 485 

Eeet Buunjon Sinoii r Jowurn Doss 

[4 XV It Mis 17 

Kristosionee Thakoor r Bisscmbiicr Doss 

[5 XV R 215 

384 Purchaser at Bale in exe 

cution— Interlocutory order obtained hjpr- 
cAajer «t ejeetd«o/s*a?e — 'so appeal lies from an 
interlocutory order obtained by a purchaser at a sale 
in execution of a decree who was not a party to the 
original suit Bhoondbr Mcl e Ochoa 1 eusiud 
[2 W It Mis BO 


385 — Objector not party to 

suit.— An appeal does not lie by an objector who is 
not one of the parties i e who is neither the decree 
holder nor the judgment debtor Luciimiput Sih'on 
x LekruRoy 2W R Mis 60 

IUgiioonath h araih SiMin r Bam CnrnN 
Sahoo 2 XV R Mis 48 

Gossain JmjNiii Poorer i Akcnd Motee 
Dosseb 3 XV II Mis 0 


Soodha Monee Dossee r Bbojonatji Moroow 
DAR 4 XV R. Mis 14 


300 — . Purchaser at sale in exe 

cution — Order refusing to put purchaser at sale 
tn execution tn possession — The order of a Hun if 
declining to put the purchaser at a judicial sale of 
immoveable property in possession thereof was open 
to appeal under s 11 Act XX11I of 1861 lx the 
matter or GoEurrA BikPachapfa 

[1 Pom. SO 


oo i Ctul Procedui 

Code 1882 is 244 and 318— Petition by purchasi 
at Court sale for possess on —On an applieatio 
made in 1888 under C vil Procednre Code s 311 
by the purchaser at a Court sale (who was tl 
assignee of the decree winch was being executed 
praying for delivery of possession of the proper! 
purchased it appeared that the sale took place 


A.’PFEAh— continued 

12 FXFCUTION 01 D1CB1 1 —continued 
18S5 that it was confirmed in 1SSC and that j» 
January 18S7 an order was made for dclircry of 
posses ion to the purchaser flic judgment debtor 
had resist el the pnrehaser s efforts to obtain posses 
aion in 1837 and act up in bar cf the application in 
18SS an oral agreement alleged to hare been made 
between him and the purchaser The application 
was rejected Held that the question was one 
relating to the execution of the decree between the 
representative of the original decree holder and one 
of tho defendants to tl is amt and fell within t 211 
of the Civil I roe r<l u re Code awl an appcftl therefore 
lay against tho order rejecting tho application 
Mcttia r ArrASAui LLH 13 Mad. 604 

308 ■ Purchaser in 

execution of decree— Order refusing to recognise pur 
chaser — Xo apposl lies from an ord r of a Judge 
refusing to recogmte the position of a purchaser of a 
decree I -ALLA Ojuee Lale r I oorr AH Khan 

[2 XV R Mis 33 

CmrxDEE Pzrsuad Misses r Jviianuvd t tp«on 
[2 XV Ih Mis 38 

300 Purchaser at 

sale sn execution— Act A XIII tf IStil s It — Pf 
presentation of decree holder and the auction pur- 
chaser— ho appeal did not liounlera.ll Act\\Ill 
of 1801 from on order In exeent ion in which the re 
prescntativ e of a decree-holder was on one aide aud 
a stranger (the auction purchaser) on the other 
Lrcnsnjx Pebshad r Ameer Am 

[XV R 1884 Mis., 15 

370 Art XXIII of 

1SC1 $11 —An auction purchaser of property aold 
in execution of decree is not a party to the amt i 
he la not therefore entitled to appeal from an order 
passed as to the execution of tho decree Luchmef 
fiARAix r Baibow Pebsuad 1 Agra Mia 5 

371 Third party — Order exclud 

tng properly from sale — ho appeal lies from an 
older passed at the instance of a third party for 
excluding a particular property from sale in execution 
of decree bAHEli J ehav r Ascdoollah 

[5 XV R Mis 28 

372 Order passed 

sis execution of decree between party to suit and a 
third party —No appeal lies from an order paased in 
execution of a decree between either of the parties to 
the amt and a third party but a regular suit may be 
brought to set aside the order GoBihdnath Sax 
oyai v Ramcoomar Ghose 6 XV R 21 

373 Kival decree holders — Act 

XXIII of 1861 s 11— Art VIII of 1859 ss 2-0 
271 — Proceeds of sale tn execution —An appeal did 
not lie under a 11 of Act XXIII of 1861 from 
an order made under ss 270 and 271 of Act VIII 
of 1859 with regard to the claims of several rival 
decree holders in respect of the proceeds of property 
aold in execution of a decree MlSRl Kooer x 
Maheswab Bhxbh Singh Mobdbb Kooer r 
Mabeswab Bcesh Singh Gobbi Misbee t 
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APPEAL — continued 

12. FVFCLTION 01 DFCR1 F — continued 
Mim:svrAn rtrrsn ^rron ^Rioxoo Kooeb r 
Haheswak IIcksh <na B L. R. Sup VoL 13 
[Marsh. B27 W R. F B 110 

Chpoxee Lall t PriToo BitrKrT 

[8WH, Mia 74 

Allt IIossecc v Dhcmti «ivrn 

[W B. 1884 Mis 10 

Jnoct Lall Mailija!. r JIrijo Bfuarpe 
Suren 2W B. Mis 21 

ArZOOLOOVJaSA ReGCM r 1 1RBCTTT hOOWAlt 
[2W R. Mis 41 

Mahomed Kuav hrzrLDASii *• Tiiakoor Mvoh 
[3 W 11 . Mia 1 

JvOOBHXDHCO bCAD POHAUAMCK T OmCIVt 
AS3IQSEE 21W E 194 


374. Act XXIII of 

1S01 t 11— Altael merit under s 237 Act 1 III 
of JSo9— One ci icrml ilrer” Wilders who hi 1 
obtained separate ilecr'es against the same julg 
ment debtor attached under » 237 of Act \ 111 
of 18*9 a fond in the hauls of the Collector 
bcl n"ing to the dcltrr bong the surplus proceeds 
rf a sale f r amirs rf Government revenue and 
the fund was sulmcqucntly attached by the ether 
decree h Idtra The fund was not sufficient to satisfy 
all the decree* In full The Principal Judder Amccn 
by rrder of the Judge heard the various ciecuti n 
cases together but reerrded separate orders in each 
ease f r the rateable distribution of tlic fund amongst 
the creditors On appeal by the first attaching 
credit t a In claimed to be entitle 1 to be paid the 
nm unt of his dtcroe in full to which appeal tho 
rival decree hildcrs as well os the judgment debt r 
were mode parties — It eld (per PEACOCK CJ and 
Setox Karr Jacksov and IIoniiorsK JJ) that 
the sei oral ord rs of the Fnnei|'nl Sudder Amccn 
were substantially cnly one trdir made up n one 
hearing in one case to which aYi the cxccntion 
creditors in the several Buits were parties that tho 
n% at decree lx liters were properly made reap indents 
ui the appeal and could n t bo struck out and that 
the quostun to be determined being cnc bct%%ccn the 
rival decree hildcrs and nit between tlic parties in 
each snit the case was not appealable under s II 
Act \XIII of 18C1 Held per Macfhebsov J 
that th ugh no appeal would lie m regards the nTal 
decree-holders the appeal was maintainable ns regards 
the judgment debtor alone Dzrw Da ad Sahoo r 
Kadiia Mcddhv Monra l)oss Hatteb Laid 
llncootJT r ItADiu Mpddifn Monrx Dos I ahta 
Lall Pcxdit c Kapha tt ennui Monci Do 3 s 

[B LB. Sup Voh B27 
0 W JJ. 223 

376 *■ Co-defendants — Appeal bv 

defendant against co-defendant —One defendant 


APPEAL — continued 

12 TXICUTIOX 01 DFCRFh— continue t 
cannot he allowed to appeal as against his co defen 
dants Kasuee Chcmdeb 1 or r Doorqa 

[11 W R, 410 

370 Etral defen 

dantt — Iiinsintf rpng*C6si n w here a sicrnd defrn 
dint is admitted (th u e li mipr j irly) up n the record 
and both defend wits clumin uiilii different titles 
iseu s me liimd between the plaintiff ami each of 
them and th suit is dismissed tl decisi n on these 
issues cum t he logardcl as a d cm n letween the 
rival d fm Luts s as tu pne cue a n"ht if appeal 
a "must th < ther I ALEE JelXkUR KVCHCSICTTY 

r KisTo Memjle BnuTTACHAEjEE 11 W B. 462 

377 Assignee of interest in 

suit— Citif Ptvcelure Code 1377 s 244 and ss 
273 2b3 — 1 fpreientat ie — 1 lie h Iders of a taliiteh 
by pothccited certain other j r 1 erty belonging to them 
as security for the rent \ d er c f r rent was 
ol tamed against them Fti r t% attachment the 
talukhdars a. signed their interest in eight annas of 
the hyp throated property 1 1 A and made a maurasi 
lease of the remaining ii„ht annas to him Tho 
decree hnldw then obtaiuc 1 an oi ler f r suinmiry sale 
for the rent due fur 1870 7” ‘'he then attempted 
to sell the pr perty hypothecated to her An objec 
tion by A was aliened \ regular suit was then 
instituted by the decree li Idcr against A anel it was 
declared that she was after scllmg the talukh entitled 
to sell the hyp tlieeated property I he decree holder 
again attempted to execute, her rent decree by attaching 
and selling the hypothecated pmperty and an objec 
tion by A was disallowed Held that no appeal lay 
from the order disallowing the objection as A could 
Dot be consul re I to be a representatn e of tho 
talnhhdars within the meaning of s 244 cl (c) elf 
the Civil Procedure Code and was therefore 
debarred fretn appealing under ss 278 and 283 
ltASHDEHAHT MOOKnOPADItVA r StJRNOirOYEE 

[I L B, 7 Calc 403 
0CLE..79 

378 Attachment— Objection to 

attachment bj judgment debtor on behalf of others — 
Order against decree holder — Citii Procedure Code 
(Ad XIV of 1SS2) „ 244 2S0 283 —V, here a 
judgment debtor claims property which lathe subject 
matter of attachment either on his own account 
as his own property under whatever n„ht or as 
the representative of third parties in which capacity 
he has been sued the question between him and tho 
attaching creditor is properly one between the parties 
to the suit under s 244 of tho Code of Civil Prc 
cedure But where the jnd c ment debtor raises the 
claim or objection on belialf of third parties who are 
not represented before the Court the erd r passed 
thereon must bo regarded as an rrder under e 2S0 
of the Code and the only mode in which that order 
ran be contested is m a regular suit as provided 
by s 283 In erecuti n of a decree against a judg 
ment debtor in his private capacity the judgment 
creditor attached certain property Thereupon tho 
judgment debtor objected that the property attached 
had been dedicated by him s-me time previ ns as 
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wsltf under a registered walfnamah and that lie 
■waa only in possession as mutwali under the deed 
The Iiwfr Court fiond that the d cumcnt created 
a ralid naif and allowed the objection and released 
the property from attachment. Tim judgtncnt-crrdi 
t r appealed. At thi bearing ef the appeal it was 
contended tint no appeal liy ins much a* the erder 
v as one under t 2S0 ef the Cml lr cedar* C yl 
On behalf f tlie judgment credit r it was c nten led 
tint the nrd t was one awl t * tU and w tins 
appeals! !c II eld tliat tin rhr was cne under » 280 
and that no appeal lay tl r cm fly f tlie jul-ment 
creditor being bv wav f a regular mit *• prowl cl by 
• 2S1 Poor 7 \u THm r Brun Mrtn Mom 
jtei: Mohr* 1 or r lltuin Mr \n 

[L U It., 15 Cnlc E37 

379 Order on claim "by trustee 

for release of trust property attached under | 
personal decree against trustee— C nf 1 w, | 
dure Code (ZS6 9 J tt 211 2T3 to 233— Aapenl from \ 
crier — 1 decree h Ider la' tog attached certain 
property in tin. c nrse of excenti n two of the 
def 'nilanta in the suit m winch tlie d cree had lieen 
passed j resent d a petition praying that the property 
nu p ht l e ri leased fr itn the attachment on the ground 
tliat it lift It cm set apart f r r ha ta table purp ses and 
that it was held by difanlmta as trustees TliC 
^ub rdmtc lodge nphrld tli trust an 1 ordered 
the pie port ics ta le released fr m the attachment 
riaintitf then appealed to th 111 h C ort when 
cbjccti n vva tiken that no appeal lav •"imst the 
rrder of the Mil rlmate fudge Tim C mrt referred 
to a Full Bench the question whether an appeal 
he# n~ainst an order passed with regard to a party to i 
n suit amuirt whom there is ft personal decree in ) 
respect ef a claim he may net Up to hoi l property 
attache 1 in execution rf that d'cree as ft trustee 
on behdf of third persons not parties to tlie «nit 
JTeld tliat such a claim fall# nnder s 2“3 
and not under a 2*4 ef the Code of Civil Frrce- 
bire and that no appeal lies aminst any order pa sed 
on it by the Court executing the decree The claims 
of third parties whether put forward by themselves or , 
by a party to the suit must be dealt with under 
as 2/8 t 2S"5 of the Code of Civil Procedure 
and not under a 244 Roop Loll Dais v B titan* 
JHenh 7 b 7* 15 Calc 437 rcferrid to Pint 
jriTDOCn CnOTTIAS r Lewai JfAniTITOrR 

tLl^-TC 23 Mad. IBS 


080 


Co-decree holders — Order 


i question » onung letireen co decree holders — 
C nl Rr cedure Code f Jet XofJS77) t 244 art 
(e) > 589 — Adeerec holder having assigned a share* 
of her decree nppl ed several times joiutly with such 
assignee f r execution On a subsequent application 
made by the tnu al leerec bolder alone the Court 
while granting the application directed that thl* 
proceed, an n g from such execution should only bP 
paid over to the cosic roe hold re jointly Uelt 
tint the question in dispute being one between co 
decree holders an 1 not between part es to the mut o 
heir representatives ns contemplated by art (c) 


APPEAL — cant nurd 

J2 7 XFCLTIOh OF DfCTFF — font nut? 
u 214 of the Cml Procedure Code no appeal w old 
lie from such order OrAitcxrr r lUnBA I ovov 

lt.I 4 .ll- E Calc. E9S 

38L. — — — Collector— Ci rif Vroeedur* 

Code 1 «~7 • J?M — Tlrf using execution of order for 
costs — A Sub rdiaste Judge admitted a jlimt in 
formd pauperis but li Iding that he !lv<I no jtmvfif 
ti n to try tlie suit ntunieU the jlamt to the 
rlsin iff f r its presentation In the proper Ceurt end 
rrdired each party to pay In# own costs \fterthe 
presentatnn tf the plaint In another Court und 
bef-re the terminati n cf the suit the CoUwtir 
apjlied to th ‘'uborlinate Judge for cxeeuti n of 
the rrder as to ns 4 * by seeking to recover the amount 
of the stamp du y frm th plaintiff Tlie Sab' rdi 
nate Jol-e refused to execute the rrd r on the 
gv ivnl t-W. tt\t pV5jci wi-A wvi sV.U puling vx 
an thcr C nrt His cmIt was affirmed by the Jlis 
tnct Judge <n appeal On second appeal to the 
111 h Court — Held tint there was no appeal and 
therefore no second appeal tin hr s 2*4 ri (c) 
of th Civil Procedure Code ( tet \ of IS' ) against 
tl e order of the ^uborlinate JndgC refusing exeeu 
lion i f the onl r as to fo**i inasmuch a* tin qurstun 
was n t between the parties to the amt CotlFCTOH 
or rtT'Ctotnt r Jawmidav Sasist 

IT.I 4 .II 0 Bom. 890 
9 /e CotircTon or Tatcnr*orotx r ^tTAnurv 
snat im 8 »STU! 0 AL L L. It- 23 Mad. 70 

382. Uecreo boldorin character 

Of purebasor— Or ler in execution of de ree — 
Frau l — Can etlahon of rale in rxeci lion of de ree 
— Cmf Procedure Code (4c' MJ of JSS3) »s 2 
?// el fc) HU and 5^9 el li — Where »t was shown 
that n jndgmcnt-crcditor was himself the purchaser 
at an execution sale and the amount for which lie to 
purchased the property ofhu judgment-dcMor was set 
off against the amount due to Inn> under Ins decree 
and where on the application of the judgment debtor 
the Court passed an order setting aside the sale on the 
ground nf fraud practised by the judgment-creditor 
on the judgment-debtor m connection with the sale 
in consequence of which fraud the property had been 
sold at an underi alne — Held that inasmuch as the 
order involved the decision of ft question bctu ecu the 
parties to the suit relating to the execution discharge 
or satisfaction nf the decree (the decree having been 
satisfied as far a* tin purchase-money bid by the 
decree-Wdcr went and the order cancelling that 
pro tanto satisfaction), though not appealable nod t 
the provisions of s 5SS el 1C waB appeal ible as a 
decree under the provisions of the Code of Cml 
Procedure (Act XI\ of 1S82) s 2 and s 244 cl (c). 
ItALtoDSB Law. Bhaoat r A>adi MoirtPATrao 

[LI 4 .Il lOCalc. 410 

383. Furcbasp by decree-holder 

at auction aale— Order for deh ter / of possession 
— Certain holders of a decree for sale upon a roort(ra t ’e 
having brought the property ordered to be sold tc 
sale purchased it themselves Having taken out 
certificates of sate they applied to be put m possesswu 
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APPEAL— continued 

12. EXFCLTION OF DECT EE — cent »ued 
of the property purchased by them ami obtained 
an order for pos ms on On appeal by the judgment 
debtor* spun ft thu erder it «u held that no appeal 
lav the order objected to being one tinder • 319 and 
not tinder *. 214 of the Code of CitiI Procedure The 
decree-hold t as such teas not entitled to the order for 
possession be was only entitled to it in Ins character 
of auction purchaser which character did not bring 
him within a. 214 as a party to the suit Suhha/,1 v 
Sr, Gopal J I 21 17 All 2°2 referred to 
(jiiriiM Commit e Dwaeea Pntsiu 

[LLR 13 AIL 30 

334. Jlepresentativo of decree 

holder— Cm! Procerf.ee Code m 244 and 303- 
Order eancrlh g sale — One who had attached a de 
cree and obtained leave to bid at the aale of land 
ordered to "be i'll in cxeeuti m and to base the pur 
chase-money and the amount due under the decree set 
off against each ether became the purchaser for a 
■um less than the amount due under the decree 
The Court mi le an erder under Civil I rcccdure Code 
s 30S cancelling the sale and ordering a re-sale on 
the ground tliat the purchaser had net paid the full 
«m unt due cn lus purchase witbm the time limited. 
Held that the petitioner was the representative of 
the decree blder v ithin the meaning cf Civil I*rc 
redure Code s 2 14 and an appeal by lum lay against 
the order San Man Mi ll r RasaoasAbapatiii 

[LLR 10 Mad 20 

305 Assignee of decree— Cm/ 

Procedure Code? Act XII of 1882J ss 2 214 eh fa) 
(b) and (e) — Execution of decree —The ancestors of 
B mortgaged their share in a certain mcbal to A 
Subsequently JJ became entitled to this share m the 
mcbal and A obtained a decree on lus mortgage in 
execution of which the right title and interest of B 
was add and purchased by C Subsequently to this 
latter decree and sale B obtained a decree against I) 
for ihsbcbbi n of certain lands which were proved to 
belong to this mchal E then obtained a decree 
against B in execution of which the right title and 
it tcrest of B in this same mehal was sold and pur 
chased by F C and F transferred their rights under 
their respective purchases to E E thereupon as 
j urchaseT of the nght title and interest of B from 
F applied to execute the decree obtained by B against 
1 > 11ns application was rejected hy the Subordinate 
Judge but on appeal to the District Judge was 
nil wed B thereupon applied to the High Court to 
have this order set aside Held that the order 
should be sit aside inasmuch as no appeal lay from 
the order of the Subordinate Judge the order not 
bung a decree within the meaning of ss 2 and 
241 (els a l and c) of the Civil Procedure Code 
Monastic Singh r 1 an BiGnowiv Chowbez 

[X.L.R. U Calc 150 

380 Execution proceedings at 

instance of attaching creditor— Ci of 2 race 
dure Code 188<> t 214 and „ 311 BS3-. Part if to 
a t it— Bight of appeal — ^attached a decree which 
B his judgment debtor had obtained against C and 


APPEAL -c nl lined 

1- 4 \LCUTIlA OI D1 Clll*E — e ntinuel 
in ivctnti n tli rttfhe bn nglit t silc Knd bel u»uig 
(nr II m plied t havctl st) b t it stle and Ins ap 
pluati n w is refuse 1 lltl I th it B 1 id a right of 
appeal ini It Civil Irocelun C il a 311 an! not 
nuder s 11 ''ami Piu-ai r Kiiisiin asawi Chitti 
[LLR 21 Mad 417 

387 — Question between auction 

purchaser and applicant to set aside 
salo under s 310A of Civil Procedure Code 
1882. \n rtler undei s 310 V of the Civil Proet 
dun Cole M n t appealable ns it decides a question 
b tween tin. auction purchaser awl the applicant under 
t 310 V and not between the partus to the suit or 
their rep resentut ues BtrsosuiDn ae Haldab r 
JvEDAE r> ATU JIOXDAL I C W N 114 

388 - ■ ■ Order under Civil Proce 

dure Code 1882 s 310A Betting aside sale 
— Deposit on one property of texeral sales in lots 
— M here at a sale m execution of a decree the proper 
ties attached were gitd separately in nine lots and 
the judgment debtor prayed to have the sale of oue 
of the properties set aside under s 310 V of the Civil 
Procedure Code by tendering the balance (together w itb 
the percentage required by law) due under the decree 
alter deducting the amounts bid by the decree holder 
for some of the properties and the amounts deposited 
by the other purchasers and an order was male 
thereupon sitting aside the sale — Held that an 
appeal lay under a 244 Civil Procedure Code against 
the order made under s 310 V as the parties stood in 
the pcsitinu of decree holder and judgment debtor 
and the order was made upon an application to set 
aside the sale Kbita Nath Pax. r Rah Iiakshmi 
Dasta 1C WK 703 

388 Appeal by some of the 

parties to a BUlt— Decree in appeal lining 
parties til o lie re not parties to the appeal — Civil 
Procedure Code (Act XIV of 1882) s 214 cl (c ) — 
Superintendence of High Court — Cut/ Procedure 
Code s C22 — District Judge Jurisdiction of — The 
plaintiffs filed a suit in ejectment against A B and C 
The Subordinate Judge decreed the claim On appeal 
the District Judge rejected it The plaintiff then 
preferred a second appeal to the High Court which 
finally decided in plaintiff’s favour To this second 
appeal A was not made a party In execution of the 
High Court a decree A was dispossessed bnt was 
restored to possession by the Subordinate Judge under 
s 332 of the Coda of Civil Procedure This order 
was reversed on appeal by the District Judge A 
thereu] on applied to the High Court under a. 622 of 
the Code of Civil Procedure to set aside the District 
Judges order as ultra vires on the ground that 
a. 211 of the Code was not applicable to the ease, A 
not hav mg been a rarty to the appeal in which the 
decree under execution was passed and that there 
fore no appeal by to the District Judge from the 
Suboidmate Julges order —Held that A being a 
party to tbo suit though not to the appeal In win li 
the irnal diene was j asset! thi District Judge had 
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APPEAL — continued 

1* EYECUTIOh OF DlCRfcl — concluded 
jurisdiction to heir the appeal under s. 211 cl (e) 
of the Code of Ci til Procedure Oouri r \ tovr u 
tar L L. R. 17 Bom. 40 

300 — Application by exonerated 

defendant— Uiri/ Pro etare Code C1SK2) * 21 1 
—-Right of appeal —A defendant against wlimn no 
decree luis been passed but wit wo n ht* an. invaded 
in execution is entitled t come in under Cud 1 r*- 
tedure Code » 211 and to appeal a'tunst an order 
itiadc in such pr iccoJings Karri jah t J lagan I 
1> It 7 Mad Soo referred t J aqamuthu v 
Sacarimuthu 1 L R to If d 226 anl Vasulern 
Upadgnga v t israraja Thirtt asautt I l R 10 
Mad 331 referred to V iBucparanrA TiiietuasAmi 
V VXDIAHIDBl ThiRTHASAMI 

[L L. R. 22 Mad. 131 


APPEAL — continued 

14 M A DIMS ACTS — concluded 

300 b 10— Order to 

eject tenant — JiO appeal lies to the District Ourt 
fnm an rrd r passed «>n an apj lirntbn t> eject a 
tenant tinder s JO of the Kent Ait (Madras Act All 
of 180.) Mahomed \avcb Sahed c -Mahomed 
Jaepeii An Sauzb 1. 1* R. 4 Mad. 187 

307— bb.10 00 73— 

Decision of Collector eject nq tenant — An appeal 
lies fn.m the diem u of a Collect r ijccling a tenant 
under s 10 of the Kent Kic it cry Act (Madras) 18Co 
Such a d-cwion n twitlista'iding the nsc of the word 
inlcr in the »ecti n referred to is a judgment 
within the meaning of *. CO Mahomed latub 
Siheb v Mahomet J fftr Ah I L P 4 Mad 
16" lit foil )Wcd AUASI'UI ASM AMI f I AK 
e it mamma L L. lb, 22 Mad., 438 


13 LETTEPS I \TEhT CL 12. 


39L Order granting leave— 

heave to institute suit —An appeal lies from an 
order granting leave to the plaint iff to institute a 
suit under cl 12 of the Letters 1 atent Ismail 
IIajee Httrtjb v Mahomed IIajee looser 1 o- 
iiih Bib v Mahomed Hajek Y oospf 

[13 B L R-, 01 21 -W IL 303 

302. Order refusing leave to 

Bile— Where at the timo of filing the plaint an 
application for leave to sue was granted under cl 12 
of the Letters Patent leave being reserred to the 
defendant to move to have the order set aside and 
the pl&mt was then filed but m the settlement of 
issues the defendant questioned the jurisdiction of the 
High Court and the Court eventually withdrew the 
permission to sue in tbe High Court — Qmrre—Wbe 
ther tbo order appealed aga nst finally d ciding that 
leave ought not to be granted to institute a suit 
for want of jurisdiction under cl IS of tlie Letters 
Patent was an appealable order Tadha BiBEP r 
Mocesoodun Doss 21 W H 204 


14 MADBAS ACTS 

303 Madras Forest Act e 10— 

Dct-tstoi as to t tie to land — Appeal to Jl gh Co rt 
from il c j on of T> str ct Co rt on appeal — Vn 
appeal lies to the High Court frt tj> a tlccisi m < f 
a Di trict C urt passed ni der s 10 of the Ma Iras 
1 lest Act 1S82 on arpial from the dccisnn of a 
1 ore»t bettUmnit Officer Kamarajb t & ecbet \ky 
op biATK poR India L lx R. 11 Mad. 309 


304 


- Madras Rent Recovery 


Act (Madras Act VIII of 1865)— Order of 
Cotlecto -By Ma Iras Act \ III of ISto on appeal 
fr m the 1 is. f the C>1 lector lies to the Civil 
C urt OLAOA bCNDAEAM FlIXA^ V MOTTIEN 

CjJETTSr 4 Mad. 227 

7 Procedure— The 

C*'* Court iu lit Aim, an arpeal from the d eision of . 
aC Hector under th Act must bi guided by the Ciwl I 
Pr ted arc Code bDDRAMAKEr 1 iliav t> Pebbmal 
Cpmr 4 Mad 251 


1C MYNYGIMFVT OF ATTACIIFD 
I KOPEKTl 

See Cases Under ArrEAL— K eceitebs 

398 Ordi»r postponing Bale to 

enable debtor to raiae amount— C in/ Pro- 
cedire Code ( Act J IJloflSSOJ s 213-Civ l Pro- 
cedure Code 1SS2 ss 30a 603— Order postponing 
sale— Act Will of 1361 s 11 —An appeal l»y from 
an order J>a«cd under » .M3 of Act Mil of 18o9 
postp mug the sale of the property attached in order 
to enable the judgment dibtir to raise the amount of 
the decree against lnm (Jackson J dissenting) 
Handman l rasad r Ajodhta Prasad 

(1BLEFE7 10 W It. F B G 

399 — Order refusing application 

to appoint a manager —An arpeal lay from an 
order refusing the request of a judgment-dibtor for 
the appointment of a manager umlY s 243 Act 
Mil of IBM) BlsRAMSufOur Inderjeet Koon 
wab 2W R., Mis. 49 

400 Qua re — Is a re 

fusal to malce an order on an application for the ap- 
pointment of a mana e cr an order from which an ap- 
Fttil lies un 1 r s. 11 Act \XIII of 18G1? Ndz 
kooddeev Ahmed e Abdool Azeez 

(13 W R., 243 

40L Order of Manager — Ctnl 

Pro edur* Cote 1%50 s 24J — There was no appeal 
against the order of a manager apj mated under s 2 13 
Act MU of 18»J Bhoomjn Moyeb Debra v 
Mootz 1 “W It, Mis 11 


16 MLASURLMENT OF LALDS 
402. Order of Deputy Collector 

— An appeal fiom the decision of a Deputy Collector 
in a suit nnder s 9 Bengal Act M of 18G2 lay n t 
to the C Elector but to the Zdla Judge. Esskihe & 
Co v Quolam Kmbzpk 0W R 620 

403 • Question ns to standard 

pole of measurement — Where a questnn as to 
tin standard p le of mtosurciueut in uac la a j>argaua 
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APPEAL— rouhamtd 
1C. Ml V^UI FMLNT OF LkMte— ««■/»*/ 
is properly rais. 1 and determine! between | irti< s 
by tlie I ovmnc C art in a pr cicding un! r Bengal 
Aet U of lSf_ s. 9 tlic detenninati n is fi isl 
Neeu Chand ‘'ahoo r Ram Golam *»iv>ii 

[24 W R. 421 

401. Order of Collector in eur 

vcy and measurement of lands — Vn appeal lay 
t the Jud„c firm the decision of a Cc licet r in 
matters of survey and measurement falling within 
as, 9 and 10 B ngal Act \ I of 1S< 2 No appeal lay 
frem the deem n of a O Ufet r under s 11 of the 
same Aet. TARCCK Nath Mookeiuee r Metdfe 
Li was BW 1L Act X 17 

405 — Order of Deputy Collector 

as to standard pole of measurement— No 
appeal to the Jud B e lay frtra the decision of n 
1) puty C< Hector under s 11 Bengal Act 1 1 of 
18 i? fia the qsetii-iB <t! the tUntkrd pile of taea 
snrement Haedal 1)as Mooeeejee r Tl\oo 
I'ohamaxic 7 AV R 239 

406 — — Order of Collector as to 

standard of measurement— Betty Aet 1 1 of 
1S62 *i 9 and 11 — When the right of a proprietor 
to make under s 9 Bengal Act \ I of 1862 a men 
snrement of a tenure is disputed s ilely on the ground 
that the proper standard pole of measurement under 
a. 11 is nr t employed the Collector has power to 
enquire into and decide the truo length of the 
standard pole and an appeal lay from his decision 
MA’iuonrei CnownnsAiv r Vuzaenkw Bor 

[SB LB. 1 14 W R F B 4 

407 — — Order In measurement pro 

ceedings — Decree — CtrtI Procedure Code (Act X 
of 1877 ) ss 2 and 540— Peng Act VIII of 1669 
t 37 Order tinder — An order made under « 37 
Ecngal Pent Act (Bengal Act VIII of 1809) is a 
deeree within the meaning of the definition contained in 
tl e Civil Procedure Code (Act X of 1877) and an 
appeal lies therefrom nndeT tho pros isions of s 610 
Buojendbo Coomar Rot r Kbishxa Coomar 
Chose LLK. 7 Calc 684 

[OCLR 444 

408 Peng Act VIII 

of 1869 t 38 — An appeal lies to tho II mh Court frr ra 
proceedings taken under Beng Act \ III of I860 
s 38 Ahmed Alt e NiTTTAietrioi Tot 

[24 W R 171 

See Abdool Babes r Nitttavcvd Koovdoo 

[21 W R 103 

where an appeal was heard thou D h the question was 
Dot raised 

409 Peng Act 7 III 

of 1869 t 33 —There is no app ul against an rrdcr 
nitde by the Civil C jurt under s 33 of Ben il \ct 
\ III of 18C9 directing the measurement of lands 
C rowdy v Gob rdhan Hog 22 JV R 491 folio veil 
Ooluck Li shore Aeharjce v Kesha Alaihee lo 
V It 23 and Slanoo Donee v Ishan Ll under 
Banerjee t b 24s cited. hALET CncRtJv Dptt v 
1 BOTAB CUIMIBR Gno E BCLE 484 


APPEAL— eon 7 nited 

17 h B 1 ACT6 

410 N W P Rent Act (XVIII 

of 1873) B 149 — Land ) older and tenant — Suit in 
tch tch r g! t to receive rent is disputed — Determine! 
tion of such r ght — Determ nat on of proprietary 
tight — C sued J f r the rent f r certain land 
all tint In \aa th tenant of such lind and 
J was lm subtenant J disputed Cs rmht to 
receive nut f r such laud all "in„ that ho was nit 
his suit tenint but b s and Lad pud uuili lent to 5" 
Un l r the proiisi n of s 113 of \ct YV III of 18/3 
S was made a party ti tho suit Tho Collector 
decided on appeal in the suit that *S and not C was 
the tenant of such land and J w as her sub tenant and 
not C s and bad paid such rent to S Held that 
there was no determination by the Collector of the 
title to such land but as incidental to the question who 
was entitled to receive the rent and consiquently the 
decision of the C licet r was n t appealable to the 
District Judge Chotd r Jrrav 

[LL.R 3 AIL 63 

4R — ■ — Suit for rent 

where the right to receive tt is disputed — Question 
of title— Jui isdiction of Civil and Revenue Courts — 
District Judge Jurisdiction of — V sued I and 
another f ir rent in the Court of the Collector The 
defendants pleaded payment to 7 who was accord 
mgly brought on to the record as a co defendant 
under a 143 of the North \\ estera Provinces Rent 
Act (Nil of 1881) The Collector decided in favour 
of 7 The plaintiff appealed to tho District Judge 
making all three persons respondents The District 
Judge revci sed the decision of the Collector and 
ordered tho whole costs to be paid by V who thereupon 
appealed to tho High Court Held that the District 
J ndge had no jurisdiction to entertain the appeal so far 
as the party brought in under * 148 was concerned 
and that being so had no power to award costs 
against him Aband Ram c Mausuma Beqau 

[L L. R 13 AIL, 304 

412 B3 148 183 189 

— Landholder and tenant — Suit for arrears of rent 
— Right to rent disputed it/ third person — Appeal 
by intervenor — K sued R for arrears of rent such 
arrears not exceeding UlOO Hu nght to receive 
rent was disputed by II a third person who was 
made a defendant under tho provisions of a 148 of 
Act W III of 1873 Tho Buit was tried by an 
Assistant Collector of the second class who decided 
that A was entitled to the rent H and B appealed 
to the Collector who decided that H was entitled 
to the rent K thereupon appealed to the District 
Judge who affirmed the decision of the Collector 
K then appealed to the High Court Held that the 
Collector was n t competent to entertain an appeal 
by H that as between A and 2? all that the Col 
lector could d cide was whether or not A was en 
titled t ) the amount of r nt claimed that the Dis- 
trict Judge had no jurisdiction to entertain AN 
appeal and tliat AN apputl to the High Court ws* 
not entertainable the District Jud^e not having 
decided any question of proprietary nght that would 
justify such an appeal Kishva Ram r Hrvotr 
I L.R 4 AIL 237 
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APPEA Ir-eMhamr 

17 N R P ACTS~eo»linufd 

413 a. 189 — Question 

of t tie — Si it for arresrs of rtnt — Whore the 
defendant pi Tided tit answer to plaintiff's suit f r 
arrnn of rent that d fondant no longer hold ns 
tenant but as sub proprietor under a settlement made 
direct u ith defendant by the settlement officer — II el d 
that nndcr s 1R9 of Act \V HI of 1873 the suit 
involved a question of jropnitnry title and tbit an 
appeal lay to tbe Jud o of the district although the 
amount in amt was less than It 100 Risiiesar 
Stxon r Scodvdiii 1L.H 1 AIL 800 

414, Appeal to Dit 

trtcl Judqe — An appeal lies to th District Jn<L,c 
under s 1S9 of the Nirtli V\ cstem Provinces Tent 
Act as well fr m appellate as frrm original decisions 
of the Collect! r Raja Sivon r Sulka 

[LL.IL 0 AIL 398 

415 > n P rent 

Ad Amendment Aet (\Il of 1S%) t 5— Rent 
payable l / tbe tenant — Rate of rent — Tlic words 
rent payable b\ tlic tenant in « IRQ of the North 
Western Provinces Rent Vet (MI of 18S1 as 
amended by Vet XIV of 15SP) mean the rate if rent 
payable by the tenant and n t merely the actnal 
amount of mmey which is due at any gnen time bv 
the tenant to his Until rd as rent The appeal there 
fore given by that section is limited to cases in i hich 
the Court of first instance has ditermmed the rate 
of rent Padua Pbasad bivrn r Paboash Pai 

[LLP 13 AIL 103 

418 V IT P Rent 

Aet Amendmei l Act (XII of 1$S6J t 5 — rent 
Rate of —V, here a /amindar sued a tenant for rent 
of certain allui ml land, the amount claimed not bein'? 
abose IU 00 and the tenant objected that there was a 
enstom in the vlll »ge by which rent was paid in ease 
of alluvial land only on the cnlturablc portim and 
that dunDg some of the years in suit a less jv’rtion of 
the land than that for which rent was claimed had 
been eulturable — llel l that in such a snit the rate 
of rent was in dispute and an appeal would therefore 
lie Itatha Prasad Singh v Per gash Rat 1 L 
.R 13 All 193 f llowcd. Pai/ag SahuV Hlatadin 
WeeTcly Rot s 1890 p 229 overruled. RaDHA 
1 rasas Sixcm e Matuvba Cijacbe 

[X.L.W. 14 AIL 50 


417 • 


— Landholder and 

tenant — Rent payable by tenant — rate of rent — 
The criterion to be used in deciding whether an ap 
peal lies under a 189 of Act XII of 18S1 is whether 
the decision would merely affect a particular year 
or whether it would supply a plea of ret Judicata 
if not appealed against for all succeeding years m 
winch the landlord and tenant stood in the same 
relation as when the suit was brought Radha Pra 
sadSnghv Af athuraChaule I L 14 All SO 
referred to JJomu Axi h n»v t JIautiw 

[Ll E 18 All 51 

— Smt to recorer 

arrears of re te tie— Re t — x ftt „ f _ The 
term rent as use 1 in s 189 of Act XII of 1881 
cannot be extended so as to include revenue Hence 


APPEAL — continued 

17 N 11 P ACTS— eo nt t n serf 
where a plaintiff sued to recover arrears of revenue 
alleged to be payable to the plaintiff b\ the tlcfen 
dints under an agreement the defendant* being 
admitted to be inferior proprietors of the land in rc 
spcctrf which the revenue chimed was payable it was 
held tint no appeal lay to tbe Putrid Jud"* under 
1 189 of Vet \1I of 1681 TlLAKPHABl RAI r 
Sxjhba 11 rut L L. K. 18 AIL, 302 

419 — ■ - Tent payable 

by the tenant not in issue — Landholder and 
tenant — Certain defendants being sued by the zatnin 
dan f r the rent of land hell by them pleaded in 
effect tliat wlmtcvcr the rent of the Land in suit 
might be they were entitled to retain it iindr an 
agreement between them and the predeer*. or m title 
of the plaintiffs in lieu of interest payable to them 
on account of a m rtga"e given bv the sail pre 
decossor m title Held that the ease was not < ne 
in which an appeal would lie to the Pi tnct Judge 
nndcr ■ 189 of the J. VV V Rent Vet inasmuch 
as tin rent payable by the tenant was not in i sue in 
tbe suit Deochaban Sixou r Rem Patimk 

[LLE 21 AIL 247 

420 ftnd s 03 — Qu t 

iton as to rate of rent payable by the tenant not i* 
us e in the appeal —Under s 189 of Vet \H rf 
1R81 an appeal lies In a suit nndcr a 93 of the Vet 
where the rent payable by the tenant has been a 
matter in issue and has heen determined. It is n t 
necessary that the rent payable bv the tenant alnuld 
be a matter in issue in the appeal MbJC Fjiamd 
r H aidab Kdav LLR 18 AIL 463 

42L b. I9l — Appeal to 

High Court from appellate decree of District Judge 
passed m appeal from appellate decree of Collee 
tor —An appeal lies to the High Court from a decree 
of a District Judge passed in appeal fr )m an uppel 
late decree of a Cillcct-r Ju Ram r Drum 
Cuaxp LLR 5 AIL 309 

422. N W I 1 Land Revenue 

Act (XIX of 1873) bs. 113 and 114— Partition 
— Where in the course of carrying out an order for 
a partition and of assigning the lands to each ce 
sharer certain co-sbar.rs claimed certain plots of 
land as belonging to them in severalty and demanded 
that the same should be assigned to them and the 
Collector decided that some of such plots were held 
in severalty and one was held in common — Held 
that hia decision was not passed under s 113 of 
Act XIX of 1873 and was therefore not appealable 
under s 114 of that Act Sbibbax Lad t Those 
Chard LLR 2 AIL 619 

423 ■ — — Order far parti 

tion by Assistant Collector confirmed by Collector 
— Objection subsequently made to mode of partition 
—Question of title — Upon an application made 
under s 103 of the W P Laud Revenue Aet 
(XIX of 1873) for partition of a share m a mehal no 
question of title or proprietary right of the nature 
contemplated by s 113 was raised nor any serious 
objection made by any of tbe co sharers and the 

Visit taut Collector r corded a proceeding setting 
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APPEAL — eouiiaffd 

\ m \ \\ V \CTS~couclndel 
t rtli tbe rules which were to golem tl><- partition 
and this prccM'linp was confirmed by the Cjllectcr 
under » 131 to itnm was ordered to carry out the 
partition and in tiling steps to do e stated the 
Jnnciple upon which he jrjvscd to distribute tin. 
common land. An objection was then f r the first 
time rajed ly two of the e sharers in the Court of 
the Iss slant Collector to the inclusion of a pirticu 
Ur piece of land in the partiti n on the ground that 
it appertained exclusively to tluir share Tins 
cbj etion was dual! ne 1 hv the Assistant C licet r 
an I onap-ieal by the District Judpe Hild th it at 
the staze of the jruceedmps when ohjectiors were 
talcu it was t o late to d<t ermine questions of title 
tinders 113 of the Vet that accordingly the Assist 
ant Collector could not be said to base done so 
tliat tbe obj eti ns could tberef re only be regarded 
in tbe li-bt of objectless to tbe tn de in which it 
was pr p sed to male the partition and that con 
seqnenttj there was no appeal from the order of the 
Atsi*tant C< licet r to the District Judge or from the 
District Judge to the High Court Jota Tam c 
U ltra Da* LL R 0 AIL 445 

424. Question oj title 

— Appeal from order under first part of t 113 
— No appeal lies to the Hi-h Court from a dcci 
si n of a Collector or Assistant Collector under the 
first part of a 113 of the Jiorth Y> estem Produces 
Land Pei enue Act (XIX of 16/ 3) declining to graut 
no applicatun f r part it i n until the question in 
dispute La* been determined by a competent O urt 
Iutjaz Bano r Latatat r\ nissi. 

[L L R 11 AIL 323 

425 Order of Col 

lector on appltcat on for part tion — Derision on 
questtonof title — An appeal will lie from file nr lor* 
or decision of a Collector or Assistant C llec 
tor trying a question of title raised in tbe course ef 
the hearing cf an application for partition under tho 
N IV P I an I Revenue Act (XIX of 1873) Kiaz 
UegAM r Anrn. Kasiu Kiiah 

[LL.lt. 14 AIL 500 

426 —yg 214 and 219— 

Order tn paritl on proceed njt — Decision of quei 
tion oft tie ip a Co rt of Detenne—Ffect of , ch 
dec it on i l tn ex parte -~lfeld that tho provisions i f 
sn 214 and 219 of Aet XIX of 1(1,3 do not apply 
to an ex p rle decision of a question of title by a 
Court of Revenue acting in partition proceedmgs 
under s 113 of the said Act An appeal to the Di* 
trict J ud-e therefore Lei from an order of the Assist 
ant O Hector in sucli proceedings Tcjsl Prasah r 
Matsu JIal LL.R 18 AIL 210 


18 OPDEPS 

See Cases under Atpeai— Deceees 

427 Interlocutory order — 

Jtolated ttsue of late —An appeal will not be fromtl « 
eeparate determination of an isolated issue of lav or 
fact before the taking of eiidcnco on the remaining 


APPEAL— eon/ nned 

18 ORDEPS — cont naed 

•Miles It THE MATTES OP THE TETITIOV OP TTJB 

Cocut op Maid3 7W R 222 

I 42S Illegal orler — 

i Plie plaintiff obtained a decree m the Court of first 
j instance The defendant appealed The lower Ap 
, pillati Court liupr perly directed the Court of first 
1 In tance to settle tbe matter in dispute in accordance 
( tilth a decision of a former Judge in the matter and 
allowed the pnrties ten da\ s after the return of the 
ease to bk objictnna Held that the preceding of 
| the lower Appellate Court was unwarranted by 
| law and must bo talen to be if anything an inter 
I locutcrj ordir and as such unappealable Lckit 

j Pam r BctSEX Dbcb 5 17 W 180 

429 - Order dismissing part of 

claim before final decree— l ml P raced ute 

I Code 1S~7 t 5J0 — 11 ten? a Jeid^e after the tfe- 
fei dant * w r tten stat ment was put in 1 ran ed cer 
tain preliminary issues a d decided them dir etmg 
part of plaintiff s claim to be dismissed and part to 
oo tried on tho merits (which trial might ntccssi 
fate the taking of an account fr hi defendant) — Held 
that no appeal lies from such an ord r on tin. part of 
the plaintiff because the Civil Procedure Co Ic only 
fellows an appeal against a p rti u of the decision 
Uhen there 1 as been a d emon nlatin^ to the dis- 
p sal of th entire suit cr oil the part of tl e dtfen 
•hut inasmuch as there had been no final order to 
tdee an account Vencataoiki Raja t Muiom 
Med riimmiiA Vahid IL R 3 Mad 13 

430 Order rejecting applica 

tion for refund of stamp duty— An appeal 
does not lie from an order of the lower Court made 
on an application f r refund of sufficient stamp iuty 
fend penaltj after a case remanded to it had been 
Compromise d Redress should be sou-lit by way of 
motion rather than rb an appeal llAMA’sooj Doss 
« Government Q W R Mis 30 

431 Order of Munsif dismiss 

fng Butt for under valuation.— Vn appeal will 
lit firm an f nl r of a Munsif dismissing a suit ai 
beyond his Jurisdiction because it was under valued. 
Joais Buesii t> Mbher Bibee alias Mouur 

[7 W R 183 

432 Order disallowing ap- 

pointment of ministerial officer— Act \l I 
of JSCS * 9 — A party whose a[ pouitment by a 
Subordinate Jud„e or Munsif is disallowed by a 
Zillah Judge on the ground thst be is not qualified 
for the nppmntment has no right of appeal to tbe 
Ill'll Court against tbe Judge s order Is the 
MATTER or &B0SRES KlSDEN jfOOKEBJEE 

[14 W R, 328 

433 Order of Magistrate dis- 

missing ministerial officer— Commissioner of 
Serenue and Circuit -—The Commissioner is tbe 
proper authority to whom an aj peal lies from tbe 
order of a Magistrate dismissing a ministerial ctficer 
from his post and the ordir of the Commissioner 
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APPEAL— continued 

18 OBDFRS — eonttnvii 

passed in appeal is final Ivnr FAJtimtf hARATAV 
feiKoir 3BLR.AC 370 12WE 323 

434 — Order giving possession 

to purchaser — C»rt/ Procedure Code 1S5D s 2C4 
— ho appeal lay from an order of a Ccurt firing 
possession under s 2G1 Act 1 III of IB *> to a 
purchaser at a sale »n execution of & decree OifiBTo 
JIotee Dossee r Goonoo Doss Rot 

[17 -W JL 305 

435 - - — Order revising to grant 
poasfission—Cin/ Proeedi re Crde JS59 tt 259 
2C3 —Is > appeal lay fn m an c filer refusing to grant 
posscsai i) under ss 2o9 and 2G3 Art Mil of 18„9 ; 
GorAE CuVHDElt GitosE r Txi Cur sum Dctt 

[2 W R. Mis 0 

43d Order admitting claim cf 

dar patmdar— Cirit Procedure Code 16o9 
i 2G9~t>o apjcsl lay fr tn an order admitting the 
claim of a dar patmdar who has intervened uiuhr 
b "09 Act V in of 18„9 jADunGnimv Ihakooh 
« JBholanAth S/aon I ot 6 W R,, Mis 61 

437 Order on application to 

review— Cit l Procedure Code 1^82 t 62J — 
Appeal from de rec as amended —A see nd appeal 
lies against an < tier of a 1 vver \ppcllite Ciurt 
pa sed under b f °9 of the Civ 4 I r ci lure C dc 
(Act \I\ of 1882) where the appeat to the 1 wet 
Appellate Court has been not fri m the irdir all w 
inpr a review but frem the original decretal cr lei 
itself as amended by the original Court n the appli 
Cation for roil w Than 8%ngh \ Clundu n&tn/h 
I Z P It Calc 296 distinguished Aemfig-llit 
words of s C29 an order of the Court for rejecting 
the ttppliesti n shall be final ] rtntd facie apply to 
theC urt which lus passed the criminal decree but in 
■pint they s' ruld seem prrjirly to apply also to an 
order of aa Appellate Court ItAEA JvatrA c Biiita 
Watua L L. It, 13 Bom 400 

438 Order rejecting review 

— Cuil PiOcedure Cede 18 9 s 378 — ho appeal 
lies from the irdcr of a Judge rejecting an npph 
cati u fir & review u£ lus order dismissing an appeal 
for default of jrosecutim CnowouRY rjjTxrN 
Febsaim UunooMav Jad W R, 1804 Mis 20 


430 — — — Under s 3<8 Act 

"V III of 18 9 an order rejecting an application 
for renew of judgment is final Caut Da s 
Sircar t Jaaoeeenath For 1 W R. Mis 7 


44.0 


Order rejecting applies 


tion for review of order dismissing execu 
Won proceedings for default in payment 
Of process fees— Cud Procedure Code (Act 
X Z> °f m 2 244 (e) 540 623 and 629 

' — Tr at an appl cat nf r r e>i vv of an order dismissing 
an execution case 1 1 nonpayment of preep s fees is 
"S***,*^**?*^!? * cl (v) <f the Code 
of Civil Procedure but « ne fir review and n i appeal 
pea therefrim PcDUARCNn tomon r Doosoa 
Pen had Doobev 4 C W R 30 


APPEAL — eon hutted _ 

18 ORDERS— continued 

441, Order disposing of appH “ 

cation for reviow on the merits — Where an 
nj)lieati>n for review is doprsed of as upn a ?f 
hearing on the merits an appeal lies fr m the order 
bo passed. Ahamtt Ali r UlTDHOO 

[13 W R., 133 

442. — Order granting review— 

Ctrl l Procedure Code (Act Alt of JSB2J • 629 
— \n appeat lu» fn m an order granting a renew of 
judgment except in the ros«a ict firth in » C29 of 
the Civil Ireedurc Cult (Act Tl\ of 18 2) 
UoMnAi ivnl ejisia Steam Navioatiov Coupaht 
r S S ArAni ' 3. L. R. 12 Bom., 171 

443 Letters Patent 

Iltgk Court el 15— Jidgmtnt -—Order granites 
renew of judgment — Cirif Procedure Code 1682 
s 629— A Bctuid appeal wa» deciled m the 1st 
June 1888 in fan nr of the rcipencicuta by two 
JuJm* of the l!i r h Court On the 24th July 1858 
nn npi lieation fir review wa* filed with the Registrar 
\an usreas ns prevented the two Judges frem sitting 
togitlur until the mouth of March 18t9 OntheCth 
March the matter came np before them when a rule 
was issued calling upon the respondents to shew 
cause why a review shrub! net be granted and 
made returnable c n the 23th March 1889 On that 
day vno if the Judges had left India on furlough, 
and the rule was taken up heard and made absolute 
by the < thcr if the two Judges sitting alone Held 
that the crd»r was not a judgment witbmlthe mean 
mg of cl 15 rf tiie Letter* Patent anil that no 
njpral would lie therefrtm the order being final 
unit, r s 029 of the Coda of Civil Pr eedure 
Point ay and Persia Steam A atigahon Company V 
The Zuan I L It 32 Pom 171 and Ackaya 
v 1 a/na relit I L It 9 Mad 2j3 approved 
Acnnoy Churn JlouvyT r SnAitAaT Locum 
MoiIUkt L li R, 10 Calc. 78Q 

444 Order granting 

rtviettr of judgment — Cirif Procedure Code (1882J 
s 629 —ho appeal lies from an ordir granting a review 
of judgment cxirpt ns provided by s C°9 of the Civil 
Frocedure Cotie pomiat/and Persia Steam tiatiqa 
tion Co v ^ S Zi art I Z It 12 Pom 171 
followed JIau Nakuat Sakai r Btjiajii Sivoji 

[ILR 22 Calc 3 

JIAU ABIE PfiASAD r h ATKKI TirAKCK 

[1C WIT 333 

446 ■ — — — — .. — . - In j.eueral final 

appeal nn order for renew can only be challengjl 
upon the grounds stated in g C29 of the Civil Pro- 
cedure Code liar A and an Sakai v Sekart Smgk 
1 L It 22 Calc 3 followed IUeoiia CrEks 
Qbose i Gobivd PrOSGAD Tewary 

[ILK 22 Calc 084 

440 • _ CictZ Procedure 

Code (18*2) ss 1 26 and 629 —ho opp al will he freta 
an order granting a review of judgment except under 
tla- condition* specified in s 629 of the Code of Civil 
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( 30i> J 


APPEAL — ro*fi«*ef 

18 OFDI-RS— nnttmvrt? 

Procedure Bomlau and Tenia Steam Kaciqation 
Co, x SS - Z nr I L It 12 Bom 1”1 fol 
lowed. Dabtai l!m r Badri Prasad 

[LLR 18 AIL 44 

Set CnrvnAi. llAJAimtAL r «oxibai 

[LL.lt 21 Bom. 028 


447 , QrOnnds cf ap 

peal — No appeal lie* from an order grantine a renew 
cf juljrment except in cases specified in i 629 of the 
Ciril Procedure Code Bombay and Pertia Steam 
Bamyaf on Company T 5 S u Znan I L P 12 
Bata 171 followed. Har 'Sandan Sahat t Behari 
Sin-Jh I L 11^22 Cal'- 3 nwl Baroda Churn Ghote 
v Gohnd Ter third Terrary I L T 22 Calc 081 
referred to That the Court which bn granted the 
renew has done so without infheient reasons is not a 
rahd ground of appeal under s C2 • Metxxj Bah 
Cnowbunr r Bisbex Perk ash Naraix feixon 

[LL.R 24 Calc. 878 


448 — — Ciril Procedure 

Cade (1882) *t 626 629 538 and 501— Order grant 
i tty a renew mu suit of Small Came Court nature 
ralued at leu than 8500— In a smt of a nature 
cognizable by a Small Cause Court and Talued at less 
thanRaOO an order granting a renew was passed by 
the Appellate Court without recording any reason for 
it An appeal was preferred against tlrnt order to the 
High Court under a f29 of the Code of Civil Proce 
dure —Held that the order was ba 1 being m con 
traventiou of the provisions of « C25 of the Code of 
Civil Procedure —Held also upon the objection of 
tbc respondent that no appeal lay against the above 
order that the appeal was permissible under s C29 
the provisions whereof are not contr>lled or super 
seded by a 591 of the Code Quest ems raised in an 
application for review are ti tally different from thoso 
raised in the suit a rev lew can only be granted on 
special gr unds and it may wpll bo that alth>u"li an 
appeal is not all iwcd frim til f rial tl crec in the amt 
an appeal n alliwablc from an ord r granting a 
review vvh eh coul 1 rc open the ease after it had 
been disposed of GYAXuxd Assam r Beiix Mohux 
Sex ILK, 22 Calc 734 

See Maxjcka MuDAliah r GrnusAMi Mudaxtar 
[I L It 23 Mad. 400 


449 Order amending decree 

— Correction of cler cal mistal c n or i/mal order 
— Where the Court on the ap[ hration for a review 
of jud ment amen Is a el ncal mistake m its 
on mal or I r tho decree drawn up in conformity 
to this or ler ! c comes the final dierc and an apjml 
will lie a ainat it if Irou^ht witlun the time jrc 
scribed for brin ing an appeal against any other 
similar decree Joykishex Mookfujee r Ataoor 
Pohouax II R 6 Calc 22 0CLR 675 


460 Order rejecting insuffi 

ciently stamped document.— Tho question of 
the admissibility of an insufficiently stamped docn 
ment once admitted as evidence by a Court ca i form 


APPEAL— enn/rsHerf 

18 Or DEBS — continued 

no valid ground of appeal Kiioob I ail t TrworE 
Sixoa I L. R 3 Calc 787 

[2CLR 439 

4 51. Order refusing to allow 

document to be filed.— bo nppeal lies from tho 
refusal of tho Judge of an Appellate Court to allow 
a fresh d icument to be filed Beckwith c Xisitto 
Jeedux Bccesoee Marsh 278 2 Hay, 286 

462. ■■ Order compensating de 

fendant for loss of property attached. — 
Held that no appeal lies to the District Court from 
an order made by a Munsif compensating a defendant 
f r loss of property attached before judgment under 
* 8t of Act t III of 18 j9 Trikah Govaedhah c 
Dcllabu Rcder 2 Bom 389 2nd Ed , 307 

453 ■ Order for compensation on 

release of attached property— No appeal lies 
from an award of compensation on release of attached 
property Hcrosooxdheee Dossfe v Runosee 
moiioj. Dabs 3 W R. Mis 28 

Hrao Sooxdery Chowduraix v DoxoanpR 
Mohun Dvaa 8 W R. 332 

464 Order releasing property 

from attachment— Claim to property attached 
— C rtl Procedure Code st 8G 246 — The plaintiff 
sued to recover & money-debt and applied for attach 
ment of certain property before judgment The 
application was opposed by the wife of the defendant 
who claimed an interest in the property She was made 
a defendant by the Court of first instance which made 
a d cree in fav our of the plaintiff for the debt but 
releasing the property from attachment thus allow 
ing the wifi s objection Held that notwithstand 
in ra the irregularity of thus disposing of the claim 
by an or lei contained in the decree such irregularity 
did not affect the nature of tho order releasing tho 
pioperty from attachment and no appeal therefrom 
lay to the Jud D e Georob r Tah Ruttux 

[3 Agra 272 

455 Certain property 

having been attached in execution as belonging to 
tho ju Igment di btor a portion was claimed by a 
third party and relensert from attachment Held 
that no appeal by the judgment debtor lay from the 
or ler of release SitAH Soonder Kooxwab r 
PtronooxATii SrnATE 11 W R 204 

450 No appeal lira 

from tlio order tf a Court rel asmg a property from 
attachment on tl e ground that it is iu the possession 
of the jud ment debtrr not on his own account hut 
on account of or in trust for some other pers n 
RADBA hlSHEX r kMEEEUDEEX 11W R 204 

457 — - - Where property 

attached iu cxrcnti n is released at the instance cf an 
intervenor under s 24G Cml Procedure Code and 
retained in his possession the decree holder has no 
rn.lt of appeal Ik the matter op Ajoodjiya 
1>AS 12 W R., 354 
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APPEAL — conlt n utd 

18 ORDERS — continued 

passed in appeal is final In nf PABimo Tv ARATA'J 
Singh 3BL.R A C 370 12 W It, 333 

434 Order giving possession 

to purchaser— Cu-il Procedure Code 1^3 9 * 244 
—ho appeal lay from an order of a Court giving 
pr* essi u uuder a 201 Act till of 18o9 to a 
purclias r at a sale in execution of a decree Omieto 
Motce Dossee r Gooroo Doss Pot 

[17 W n.,395 

435 Order refusing to grant 

possession— Ctril Procedure Code ISaO n 250 
203 —I* ) appeal lay fn m nn erder refuging to print 
posscBsir n under as 2 j 9 and 2G3 Act t III of 1 Sj 9 
Go ? al Cn under Grose r Raj Ciutndeb Dctt 

[21TB. Mis 0 

439 Order admitting claim cf 

dar patnidar— C«cW Procedure Code JSjO 
* 26 >—l,o appeal hy fr m an cnltr admitting the 
cliiui of a Au patnutor who has intervened under 
i 2C9 \ct \ III rf lfioO Jacob Churn Titakoor 
r BnoiANAia ‘Sixon I or 6 W It. Mis 61 

437 Order on application to 

review— Cit l Procedure Code JSS2 * 620 — 
Appeal from decree at amended — \ sec nd appeal 
lies against an erder of a I wer Appellate C lirt 
passed under a 029 of tlie Cn il I r cedure C dc 
(Aet \I\ of 1882) tiliero the appeal to the 1 wer 
Appellate Court lias been not fr< m the < rdir all w 
inp a renew but from the original decretal irdcr 
itself as amended hy the original Court on the nppli 
catuu foriovusw Than Singh v Clundun &w /h 
I Z It It Calc 2JC distinguished Semite- Ihi 
words of s C29 an order of tlic. Court for rcjcctin,, 
the application shall be final primdfac le apply to 
thcC urt which has passed the original decree but in 
spuit they would seem properly to apply also to an 
order of an Appt Hate Court IIaia Is atha t Bbjva 
3*atra I Jj. It. 13 Bom 406 


438 Order rejecting review 

— Ctril Ft ocedute Cole ISaO t 3~8 — ho appeal 
lies Iron t] o erdir of a Jud„e rejecting an apjli 
coAuu. foe i ta i nsx tiC lus <iids.s iluvu'.ssvng ao. appeal 
for default of prosecution CflownmtY rpxTVN 
PESSADr Hunoomav JarW E. 1864 Mis 20 


439 — • Under s 378 Act 

\ III of 18o9 an order rejecting au applicati n 
for review of judgment is final Calx,? Diss 
biRCAs t Janoxeevath Pot 1 W R. Mis 7 


440 


- Order rejecting applies 
tion for review of order dismissing execU 
tion proceedings for default m payment 
of process fees — Cutl Trace lure Code ("Aet 
*£? ° f tSS V * 2-^4 (c) 540 623 and 6>9 
— Xliat an applicati nf r review of an order dismissing 
an exeiuti n ease f r n npvymont of process fees is 
net an appheat! n under s 24. 1 cl ( c > if the Code 
of Civil Pr cedure but ne f review and no appeal 
lies therefrtm Fcpuanrsd Mj.q h r Dooroa 
VEU3BAD Dooan 4 C W U 39 


APPEAL —contm utd 

18 ORDERS — continued 

44L — — Order disposing of appli 

cation for reviow on the merits — !\Ti<rc an 
np[ heat ion for renew is disposed of m npn » n 
hearing on the merits an appeal lies fr m the erd r 
so passed. Avsamjt All x Uixnuoo 

[13 W It., 138 

442. — Order granting review — 

Cinl Procedure Code (Act \ll of 1S82) t 620 
— ho appeal lie* frrw an order granting a review of 
judgment except in the cases set f rth in s G29 of 
the Civil 1 r cedure C.d (Act Ml of IB'2) 
IlOMJlAV AXfll EUSIA ^TEAir hATIOATION CoMPANT 

r s b Ac a?: I. "U R, 12 Bom., 171 

443 Letter / Patent 

Jltgh Court cl 15- Jidgment — Order grant,*;] 
renew of judgment — Ctril Procedure Code 1562 
t C20 — A scot nil appeal was decided in the 1st 
June 16SS in fan nr of the respondents by two 
Judges of the IIij.li Court On the 24th July 1888 
nn a pi licxtioii fur renew was filed with the Registrar 
\an us rras> ns prevented the two Judges frem sitting 
togithir until the nu nth of March 18r9 On the Gth 
March the witter cime up before them when a rule 
was issued calling upon the respondents to show 
cause l hy ft renew shruld net be granted and 
made n turn able cn the 2Sth March 1889 On that 
«Liy <nc if flic Judges had lift India on furlough 
and the rule was tifccn up heard and made absolute 
by the ithcr if the two Judges sitting alone Held 
that the erdtr was hot a judgment within! the mean 
mg of cl. 15 if the Letters Patent and that no 
aj peal would lie thercfmn the order being final 
under e C29 of the Cide of Civil Procedure 
Pomlay and Persia Steam Aar gat, on Company V 
The Auari I L P 12 Pom 171 nnd Achaya 
\ 1 atnaxelu I L It 9 Had 2j3 approved 
AcBnor Churn Montrxr r Shaviant Locrcn 
Mobunt IL B. 16 Calc. 788 

444 Order granting 

review of judgment— Ctr, l Procedure Code (18b2) 
t 620 — A o appeal lies from an order granting a review 
of judgment cvccjt as prov ided by s G29 of the Civil 
I rocedurc Code Usmlntu avA F rui Steam. Saxtffa 
tton Co v 8 S Zuari I Jj It 12 Pom 111 
followed IIar Nandan Saiui c BedaiU Sinor 

[1 L.R. 22 Calc 3 

Mahabik Prasad r Aatbm Tniien 

[1C W li 338 

445 — In general final 

appeal an order for review can only he challenged 
upon the grounds staled in s C29 of the Civil 1 ro* 
cedure Code liar handan Sah it v P chart Singh 
I I> P 22 Calc 3 followed Earoda CnrRN 
OlIOSE l GOEIND rBOSHAD Tewart 

[1LR 22 Calc B84 

448 ■ -■ . ^ Cir l Procedure 

Code (1682 ) es 626 and 620 — Ao appeal Will lie firm 
an order granting a review of judgment except under 
the conditions specified in s 6.9 of the Code of Civil 
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APPEAL — co*fi««e<f 

18 01 DIRS— coMhnmrl 

PrrccdntT Bosnia* and Pcrua Stent* hat ijation 
Co. t S g - Z nrt IBP 12 Bom i~l fol 
lowed. DARTAlBlMr BiMJP»WTl 

[I. li.lL 18 AIL 44 


Set C H rvmt. XIAJABIMAI. 


r Sonibai 

L. 1L 21 Born., 328 


447 , - O round t of np 

peal — No appeal lies from an order granting a res lew 
of judgment ererrt tn cases ipecified in s 629 of llie 
Civil Procedure Code Bombay and Persia Steam 
Is an jot on Company r SS “ Znan I L 71 12 
Bom^ l^l follow CsL Har \andan Sahat v Be\ar 

S\nah I L B^22CaU 3 and Baroda Churn Ohote 
t Goltnd Perihad Terrary I L P 22 Calc SSI 
referred to. Thai the Ccmrt. which ba» granted the 
renew has done so without sal! cient reasons is net a 
valid ground of appeal under t 62* Mtrrti Pam 
Chowdhbt r Bishes Pereask \AR*r» hiwon 

[ILE 24 Calc. 878 


448 C v>l Procedure 

Code (1882) it 626 629 SS6 and 591 — Order grant 
in j a rerteic m a tuit of 'small Caver Court natire 
rained at let* than R 500 —In a suit of a nature 
cognuaole by a Small Cause Court and valued at less 
thanBoOO an order granting a renew was passed by 
the Appellate Court a ithout recording any reason for 
it An appeal wsa preferred against that order to the 
High Court under ■ 629 of the Code of Cml Troee 
dure — Held that the rdcr was bad being in con 
traventioii of the provisions of « C25 of the Cyle of 
Civil Procedure —Held nls> upon the objection of 
the respondent that no appeal lay against the above 
order that the appeal was permissible under t C29 
the provisions whpreof are nrt controlled or super 
teded by s 591 of thp Code Quest ons raised in an 
application for review are totally different from those 
raised in the suit a review can only he granted on 
special grounds and it may well be tliat alth u»l> an 
appeal is not allowed from the final decree in the Suit 
an appeal is allowable from an ordir granting a 
review which coull reopen the ease after it had 
been disp. sed of Gtavitvd Aseavr i Bei In Honuv 
Sen I. la. IL 22 Calc 734 


See Manuka Mddaliah r GmriAvn MtruArtAB 

[I L.R 23 Mad. 499 

449 Order amending decree 

— Correction nf clerical miitaXe in onyinal order 
— -Where the Court on the application for a review 
of judgment amends a clerical mistake in its 
on-nnal ord r the decree drawn up in conformity 
to this or ler If comes the final decree an Ian an 
will lie a-amst it if brought within the time pre 
scribe 1 for bringing an appeal against any other 
similar decree Joyeistcen Moovcvwcv i Ataoor 
Rohomiv I L.1L 6 Calc ,22 fl C LK. 675 


450 Order rejecting insufll 

ciently stamped document— The question of 
the admissibility of an insufficiently stamped docu 
inent once admitted as evidence by a Court can form 


APPEAL — continue 1 

18 01 111 JtS — continued 

no valit ground of appeal Knoon Lair r JPKOir 
Singh I L. E 3 Calc 787 

[2C LR. 439 

451. Order refusing to allow 

document to be filed.— I*o appeal lies from tho 
refusal nf tho Judge of an Appellate Court to allow 
a fresh document to he filed Beckwith r Kisnxo 
Jeeditn Bccksiiee Marsh 278 2 Hay 288 

452. — — Order compensating de 
fendant for loss of prop"rty attached. — 
Held that no appeal lies to the District Court from 
an order made by a Muusif compensating a defendant 
f r loss of property attached before judgment under 
s 81 of Act 1 ill of 18o9 TniKAM Govardhan r 
Dcllabu Kuber 2 Bom 389 2nd Ed. 367 

453 - Order for comp»nflation on 

release of attached property— ho appeal hrs 
from an award of compensation on release of attached 
property IIuRDsooNmrRER Doaarp r Buhgbee 
M oney Dass 3 W R. Mis 28 

Hcbo Soondery CnownnRAiv v BtrrraaHFB 
Woncv Dais 8HT R 332 

454 Order releasing property 

from attachment— Claim to property attached 
— Ctnl Procedure Code ts 8G 246 — Tho plaintiff 
sued to recover a money debt and applied for attach 
ment of certain property before judgment The 
application was opposed by the wife of the defendant 
who claimed an interest in the property She was made 
a defendant by the Court of first instance which made 
a d crcc in favour of the plaintiff for the debt but 
releasing the property from attachment thus allow 
ing the wife s objection Held that notwithstand 
litg the irregularity of thus disposing of the claim 
by an order contained in the decree such irregularity 
did not affect the nature of the order releasing tho 
property from attachment and no appeal therefrom 
lay to the Jud D e George r RAM Ruttuv 

[3 Agra 272 

455 ■ Certain property 

having been attached in execntion as belonging to 
the judgment debtor a portion was claimed by a 
third party and released from attachment Held 
that no appeal by the judgment debtor lay from the 
order of release SiJAM SoonDes Koovwar r 
FccnoovATH S uiiatb liw R 284 

456 I, 0 appeal lies 

from the order <f a Court relinsmg a property from 
attachment on the ground tl at it is m the possession 
of the judgment debti r not on Ins own account but 
on account of or in trust for Borne other person 
Badita Jushey r Ameercdeen 11 W It. 204 

457 — - Where property 

attache t in eiccdticn is released at the instance of an 
wtervenor under s 24G Civil Procedure Code and 
rctainid in his possession the decree holder has no 
rtplt of appeal In the matter or Aioophta 
Dass 12WR 354 
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458 — - Suit to ett'b 

hth right — CtCil Procedure Code 1S"7 ss 2"8 
233 — An objection was mad to the attachment rf 
certain property in the cxeeuti n cf a decree by the 
judgment debtor on tlic ground that such property 
was in his posscssi n nt»s his own property but on 
account of an endowment This objecti n was one of 
the nature to he dealt » ith under s 278 aud f< lion 
wg sections of Act \ rf 187" The Court executing 
the d erec uiad an order a ainst the d crec hold r 
releasing the pn pirty fr m attachment Held 
that such order was nrt appealable the fact that the 
objection was made by the jtid r ment dibtor notwith 
standing and the duree h 1 It's proper remedy was 
to institute a suit undir the provisions of a 283 
of Act X of 18/7 SiiAJ.fc.an Pul r Amik Haider 

[LLR SAIL 752 

459 ■ Appeal by <h 

cree holder — 11 here parties h libng a decree which 
declares that they have a lieu to be satisfied by tlic 
sale of certain jm porty proceed to ottaeh and sell the I 
property and 111 pursuing this ciurse are met by an 
objection undir Act 1 III cf 18o9 » 240 and that 
objection is adjudicated unfavorably to them no 
appeal lies fr ni such a Indication though the 
parties are at liberty to bring a suit to establish 
their n-hts MrrToo Lau r Mahtab I ooeoee 

[ 10 W K. 08 

480 C rtl Pro 

eedure Code 18)1 s 246— Art V of 1*59 s 106 — 
Where land is attached in execution cf a rent decree 
aud on an apjlieati n either under Act \ 111 of lKo9 
s 210 or under Act X of 18 9 s 10G it is released i 
from attachment by order of a Court of competent I 
jurisdiction such ord r is not subject to appeal and , 
can only be impugned by a regular suit In tub 
MATTEB or THE PETITION OP URJOOX SABOT 

Uiuoon Sahot r TSosionpe Siaon Deo 

[20 W JL 00 


4QL - 


- Order dismissing claim 
to attached property — Cir t 1 rocedure Code 
18 id ss 281 283 — Ext vilion of decree — Objection 
to attachment — The heirs cf the deceased obligor qf 
a bond were Bued thereon cn the ground that the; 
were m possession of the property of tlic deceased 
and a decree was made in this suit for the recovery 
of the amount claimed from the property of the 
deceased In execution of this decree the plaintiff 
caused certain property to be attached as belonging 
to the deceased. The defendants objected to the 
attachment on the ground that the property belonged 
to them The Court executing the decree proceeded 
to investigate tins objection and finding that the pro- 
perty did n t belong to the defendants but to the 
deceased di allowed it Held that the proceedings 
np<-n such objection were taken under s. 281 of the 
t-ml Procedure C de and the mder disallowing 
it was therefore not appealable AWAnn Kuabi c 


Raktc Ttwabi 


ILK. 6 AIL 109 


482. 

dure Code 1859 


210 —Where a claim under s. 2 1C 


AFPEA L — e oh 1 1 n ue d 

18 OPDIRS — continued 

of Act 1 III of 1859 u dismissed there is no appeal 
from the order of dismissal Bctesiiee r BcnOSiiee 
» nra 6 TV H., Mie. 40 

463 — — . Order on application to 

add party— Ci r it Procedure Code ISoO t 73 — 
"No appeal lies against an order j>a sed on an applin 
tion made before decree under a 73 of tho 
Civil Procedure Code eso.pt in case of an appeal from 
the decree itself as provided for in s 3G3 1 ararar- 

tan i \ Amlolarana Pillai 1 Had 197 djfs not 
conflict with this ruling os the petition there was 
presented In the ciurse of a regular appeal then 
pending in the High Court MctuatavtwAl r 
Tuhtmala Gacsdax 4 Mad., 22 

484. Ctrtl Proee 

dure Code 1 Sj9 —The action of the Court under 
s 73 Act till of 18j9 is a matter of discrition 
and upon a true construction of «s 3G3 and 350 not 
a nwttir of appeal but an appeal will lie after decree 
against interlocutory orders if they nfftet the decision 
on the mmts or the jurisdiction of the Court Tnm 
NATn ^ahoy r GorEE ‘JauoO 14W B. 09 

Ace UrENDHA hHIsDNA PEB r JlODIN KkIsHNA 

Bose 17W H. 370 note 

[3BL.R, OC 113 

405 Order refusing applica 

tion to add party— Ciri/ Procedure Code lS~7 
s 32 — \ n order refusing an application under s 32 
of Act X of 1877 by a person to be added as a 
defendant in a suit is not appealable I arvian Brat 
c JlMRi Lax IL.R 2AIL 004 

400 — Order rejecting applica- 

tion to odd party— 6 «r l Procedure Code ss 32 
and 5S8 el 2— An ordir rejecting an application 
under s 32 of the Civil procedure Code to be made a 
jiarty to a suit is not appealable under cl 2 
s 58S Abircmmssa Khatoon r Komcruvnissa 
Kitatoox IL B 13 Calc. 100 

487 — CirtI Proce 

lure Code ss 32 '5S8 (2) — Appeal against order 
that a plaintiff be made defendant — An appeal lies 
under Civil Procedure Code a 6 S 8 (2) acainst an 
order under s 32 that a plaintiff be made defendant 

LaksHHANA V 1 ARAMASfVA 

IXL.E. 12 Mad. 489 

488 Order dismissing petition 

for examination, of witness— C v\l Procedure 
Code 18o9 33 182 163 —“The order of a Court dis 
nnssiDg a petition under sS 162 and 163 Act "V III of 
1859 is final But the Court is bound to show on 
the face of its judgment that judicial discretion has 
been used and the limit of its powers not exceeded. 
Bah bBBHJ> Sin oh t Gooboo Dtal Sifcon 

[1W R. 83 

Habo Chaxd Pobastamck f Lrishto Moiicn 
Gieee 1WR 297 


Bebji Chavd Dez i amend CoosiarBoz Chow 
rnur 71V E 147 
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409 — Order as to expenses of l 

Witness — Cirtl Procedure Corfe ISoO 4 lot — 
An crd<r vs mile directing the mil ati n (nml r 
* lol Cnil Procedure C<dc 1 So 9) b\ attachment 1 
and ado <f the expin e* of a witnc x aftir he was I 
discharrd without Inns required to put e\i knee | 
A miscellaneous appwl harms been fill 1 fn m the . 
order the Hi-h 6 urt l sued a nil t ih w cause 
why the appeal should n 1 1 e all wed On no cause ' 
being shown the appeal was fil d llUOf Kisuev 1 
Mookeejee r Jot kssnEx JIooserjee 

(12 W R. 430 

470 Order suspending execu 

tion for cross-decree — \o appeal lies fn m tin 
order of a liwtr Court suspending tin cxccuti n of 
a decree pending tbe result f an enquiry 1 1 a cross , 
Iccrce 1 eld by tbe judgment <1 1 1 r ‘'MIT1I r 
Bclwivt Sraon 2 W R. Mis 24 

47L . Order staying execution 

of decree — C rtl Procelure Code IboO s 20J — 
"\o appeal Iks a-nnst an < rd r un Ur the last clause | 
of a. 209 of the C dc of Ciril 1 rrccdurc staying the 
cxccuti n of a decree Tlic Hi„h C urt liowcier i 
in the exercise of its cxtnvriEnary jurudicti n mil | 
examine the judicial propriety of such an order 
Cambhirsul c CnuVAL Joduuai, 

[11 Bom 161 

472. — Ctrl? Proct 

dure Code (Act X of 18~7 ) it 2)3 241 ASS— A 
decree holder lias mg attached the priperty of lit 
judgment d Vtor in cxccuti >n the latter aj plied fil 
a stft) of executi n until the dcei ion of a pending 
suit bron-dt by him a^umst the judgment credite r 
The Ciurt allowed the apjlicxton cintinumg tlic 
attachment on the property and struck the execu 
tion case eff the file The dccree-h Her appealed to 
the High Court Held tliat no appeal lay It in ax. 
ChAvd al os CuLTTO I ALE Pass r 1 AMESIMRI 
Da* EE LLR 9 Calc 214 12 C L It 63 

473 Stay of exe 

cutton pend ng suit bet een de ret holder andjudg 
merit debtor — Appeal from order slaying execution 
— C 1 1 Procedure Code s 243 — An apl eil lies 
from an order passed nnder s 213 of the Ciwl Prc 
eodure Code staying execution of a decree pending 
a suit between the decree holder and jud meiit debtor 
The plaintiff instituted a suit against defendant for 
recovery of money and other relief which was ulti 
wately dismissed m appeal by the IIi*»h Court and 
he was ordered to pay defendant HI 000 as costs of 
the litigation Plaintiff then brought this suit 
against defendant in the Court of the Subordinate 
Jud^e cf Farubhabad and while it was pending 
d feudant applied to the Ciurt to execute his decree 
for costs. Plaintiff then applied for stay of the 
execution and lus application was refused bv the first 
Court but granted by the District Court On appeal 
by defendant to the High Court held that an appeal 
lay from the order and the Judge’s ordir was correct 
3ItthunBibiY Jlu loor khan 8 IP 31 3^2 disap 
rrovch L-assa Mai. t Gopi ILE 10 AIL 330 
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474 Seen i ih/ boud—~ 

— Ctrt/ Procedure Code A t 1 IV of 1882 ss 543 
Al 1 * — The C« urt which pissed a ceitam dceicc ordcrid 
cxccuti in there f to be stayed pending appeal 
on the debtor’s furnishing security to the amount of 
It 1 0 000 under the proviai ns of s 5i5 of the C)do 
of Cti il Fn reduce The debtor objicted to the 
am nnt of security required and appealed to the 
Hi"h Court on that ground The decree h Ider con 
tendel tint no appeal lay Held that the order 
was appealable Held also on the facts that the 
security required was excessive Udfyadeta DfV 
r Ubeosov L L. R. 12 Calc 024 

475 Order releasing surety 

for Btay of execution — I»o appeal will lie from 
an order by a District Jndre releasing a surety from 
security taken from him by the Hi_h Court to 
enable a decree holder to take out execution of hia 
decree pending an appeal to tbe Pnvy Council al 
though it is an improper one Abedoonissa 

K RATOON c AMEEROOVIi l KHATOOV 

[17 W R. 404 

470 Order rejecting appllca 

tion to stay execut on etc for want of 
sanction of Court under s 462— Cin/ Proct 
dure Code s 462— Decree by consent of guardian of 
minor defendant — Au application to stay execution 
of and to set DBidc a dicree pissed with tho consent 
of the guardian of a minor defendant for want of sane 
tion of the Court under b 462 Civil Procedure Code 
was rejected. Held no appeal lay against the order 
of rejection AitEn.AciiAi.LAJr t MnituQArrA 

[I L R 12 Mad. 603 

477 - — — Order rejecting p tition 

for execution by transferee of decree— Civil 
Procedure Code s 234 — A petition by one claiming 
to be tbe purchaser at a Court sale of tbe interest cf 
a decree holder under a decree for execution of tho 
decree was rejected Held no appeal lay from tho 
order rejecting the petition ‘'Ambasiva r Saiici 
yasa LL.R. 12 Mad. 611 

478 Order refusing stay of ex- 

ecution pending suit betwe-n decree holder 
and judgment-debtor— C rrZ Procedure Code 
( 1832) ss 241 and 5SS — An appeal lies from au 
order refusing stay of execution under the Civil Prc 
ccdure Code t 213 pen !mg suit between a decree 
luldcrandbis judgment debtor Lixausr Krishna 
Buccati Detc r Aanhula Sivarasiayya 

pLR 20 Mad 388 

470 Order refusing apphea 

tion to be declared insolvent— Insohencu — 
Code of Ciril Procedure ( Act Y of 16 ’’7 ) is 3 d 1 
SS8 el 17 — kn order refn sing to grant an apphea 
tion to be made an insoli ent is appealable under cl 17 
s 588 of the Code of Civil Procedure Such an 
order must be considered to he one made under s 351 
Juggutjeelun Oooploo v Harocoomar Pal I L 
Ji 5 Calc 719 dissented from !N pbbi Bcksh v 
Chasmi 

[I L R, 0 Calc 108 7 C L R. 282 



( Ml ) 


DtOFST OF CASES 


( 312 ) 


APPEAL — continued 

18 OPDFRS — conUaned 

480 — — - — — Cittl Proce 

fare Cod* (Act V of 1377) H 3c t 5S>* el 17 — 
ILe e is no appeal frrm an order nude under s 3ul 
rf the Cole of Civil Prcccdurc refusing t® pint an 
application to be made an insolvent The appeal al 
Lived under *. 583 cl 17 so fir as an erder 
under s 3al is concerned is on behalf t f the judg 
ment creiLtvr only JcaotriJEEiinr Goortoo r 
Haeocoomar Pal I. L. TL 5 Calc. 719 

JoaaunuH Ooopta r Urnno Koohar Pat 

[0CLB. 135 


APPEAL— eon! mu d 

18 OUDFI S’-conliitned 
to the Tlif-h C mrt Held tliit the appeal did hot lie 
Sitd VK.VUA r % vthiumja 

[LL.XI. 12 Mad. 472 

488 Order refusing to dis 

charge surety for insolvent — Cirif Procedure 
Code ss 37G 31-J — \n order refusing ti disclun,e 
a santy und t a 33C < f the Civ il I rocedore Code fn 
an insriicnt judgment dibtor film" In* jKtiti n 
where the surety wjs cntithd to In* disclmrgc is net 
an appealable order Baisia Hal t Jamva Pas 

[UR IB All 183 


48L An appeal lies 

apsinst an orler passed under a 351 of Act X of 
1877 although it w.is an irdcr refusing to declare 
petitioner an ins lvmt Bavaciii Packi e Pierce 
Leslie & Co ILR 2 Mad ,219 

483 1 ■ ■ Cinl Proce 

dure Code 167 " t 538 (n) — An rrder dismissing an 
application to be declared an insolvent la appealable 
under a 58S (n) of the Code of Cml Procedure 18/7 
Muwtaz Hussein r Brij Monm Thakoob 

[L L XL 4 Calc. 888 

483 - — . .. — — . Csnf Proce 

dure Code 1632 »» 644 533 — Insolvent judjment 
debtor — A del tor was arrested on cml process He 
presented a petition to the Court firm which process 
issued, alleging tlut he was unable to pay the debt 
and praying to be declared insolvent and to be 
released. The Court passed an order on the same 
day directing that he should be release 1 and that the 
creditor sh vild proceed against his propirty Iletd 
that an appeal lay against the order Komabasavii 
c Goyivdu I LR 11 Mad. 138 

484. Order dismissing petition 

of insolvent debtor — Provincial Small Cause 
Courts Act (IX of 1337) s 24— Insolvency petition 
in execution of decree in Small Cause suit — Cir l 
2 race du re Code ss 344 5^3 — In proceedings tn 
executirn of the decree passed in a ‘'mall Cause suit 
by a Distuct Mimsif who had becu invested with 
ins lvency junsdieti n the ]ud ment debtors file 1 a 
petition und r s 341 rf tlie Civil Procedure Code 
praying tliat they tni_ht he declared insolvents 
rhtlr petition was dismis ed by tl e District Mnnsif 
Held an oppenl lay to the District Court against 
the ordir dismissing the pctiti n 4 atkuata 1 ra 
bhu v Homiif Sabeb LL B. 15 Mad. 89 


485 Appeal against order of a 

subordinate Court on a petition of insol 
vency— Cml Procedure Code s 539 — Cml Proce 
dure Code Amendment Acts (J II of ISSS s 56) 
(Act X of 1SS3 i 3) —The judgment debtor liaving 
been arrested in evocation of a decree pissed by the 
Small Cause Court at Madras which w is transferred 
for execution to the sub rdinate Court of South Mala 
bar applied to the District Ccurt to be d dared an 
insolvent The District Court transferred the appb 
can >n f r disposal to the subordinate Court and the 
application was granted on 2 th July 1888 On 5th 
I»ov ember ISSS one of the eppesing creditcrs appealed 


4$7 - ■ — ■ " Order reloaaing from at 
tachroent after acquired property of insol 
vent judgment-debtor— < trtl Procedure Code 
(1332) s 3 j 7 nndt 533 cl 17 — 11 here simeof the 
scheduled creditors of a judgment-debt >r vrho had 
been declared on ins limit and »n respect of wlnw 
property a receiver had been appointed but who Itad 
nrt icen discharge 1 presented an applicatim to the 
Cmrt purporting to be mado under s. 3u7 of the 
Civil Procedure Cod praying fur the sale of certain 
property which liad come by inheritance to the 
judgment debt >r anil the Court also purporting 
to act under s. 3o7 cf the Code wadi, an order on 
such application allowing the property in question 
to be ri leased from attachment on deposit by the in 
si Ivent of one third of the scheduled debts —Held 
that the order was appealable as an order under 
a. 3o7 by virtue of a BS3 el 17 of the Code cf 
Civil Procedure Gavesiii Dal c MuSABbat All 
Cibwab Lax r Mcsabbat An 

P.LR 18 AIL 234 

488 — — Order giving possession 

to mortgagor on payment after expiry of 
time — Transfer of 1 roperly Ad (II of 1832) 
s 87— Decree for foreclosure— Vorfijajor s appltc 
tion for extension of t me — In a suit on a m rtgage 
a decree for foreclosure was passed a period of three 
months being fixed for the discharge of the mortgage 
debt The mortgagor having made default the 
decree holder applied for and was placed m p sses 
snn of the property The mortgagor to win m no 
notice had been given of the decree holder’s appli 
cation then applied for and obtained an extension 
cf time fir payment aud he made the payment and 
rccoiered p ssession Held that the mortgagee 
was entitled to appeal a ainst the order "\ ARAYAN A 

Peddi r P apayva ILB. 22 Mad. 133 

489 Order on investigation of 

claim— Cml Procedure Code 18o9 s 229— Juris 

\ d ci, on of H strict Jvdje — The plaintiff obtained 
a decree against T A and J m a suit the subject 
matter of which exceeded 85 000 and in part execu 
tion thereof attached pnperty worth less than that 
amount V having resisted the execution of the decree 
The plaintiff s claim was numbered and registered as 
a suit under a 2“>9 of Act "V III of 18o9 Upon 
investigation the First Class Subordinate Judge made 
au order staying the execution of the decree The 
plaintiff appealed to the District Judge who held that 
no appeal lay to him as the subject matter of the 


( 313 ) 


DIOkST OF C\ShS 


( ) 
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18 01 UU S — tonUntri 

eir'inal suit ut of winch the cscculi n imt an»c 
MtwlcJ Rg 000 The ] 1 untiff nj pealed against tins 
d visi n t the Hi^h Curt Utl 1 tint the inaisti 
ptttm if the rhiun mil r * 2 9 tf Art Mil of 
1^>9 «u ott be Tvgivdcd *% a fresh suit hut w is 
inertly a ci nti inati n of the rn_inal suit ami that 
tLcre was thtrtf re no appeal nuinst the irder 
in questi n t the District J udg< 1 MtiurTsuui 
r Dholata I aoc X. I* R. 4 Bom. 123 


490 ■ Proceedings in nnturo of 

fresh suit — Cir l I rorertvre Code (1**2) t 331 
—Spec fit Eel ef Act (Act I of 1T7) m 9—Sul 
vert note Judge Juried id on of — 4 ■ btainrd a lit 
cree f r possession of certain land a •ainst Jt an 1 
(■then und r s. 9 of the Sptci'lc Itdicf Act He was 
obstructed by the d fendant a third party when ho 
went to tale possess i n Thereupon he applied to the 
Munsif a C nrt f r the rcraov al of the obstructi n 
and his applicati n was registered as a regular suit 
under a. 331 of the Cole of Civil Procedure The 
Munsif gave the plaintiff a decree On appeal the 
Snbonlmate Judge reversed it Against tlic ordT 
( f the Subordinate J ndge the plaintiff appealed to the 
H» P h Court on the ground that the proceedings nn ter 
a 331 were merely a contmusti u of the original auit 
under a. 9 of the Specific Filief Act and as no appeal 
lay a'-junrt a decisi n passed under that aeetion no 
appeal lay to the Subordinate Jud e Held tint 
proceedings under s 331 of the Code are in the nature 
of a fresh suit between the decree holder nod a thud 
party and therefore an appeal lay to the Sub rdmiitc 
J ndge Eatlojx Tamaj v Dholapa Raghu I L 
R 4 Bom 123 distinguished Muttammal \ 
Chmnana Oounden I L R 4 J lad 220 and 
A. 'lima v Hainan Kutti I L R 13 Mod 520 
referred to Ivasib All Fakib * Meter An 

[IL.IL 22 CaL 830 


491 Order for delivery of land 

— Obstruct on by mortgagee n possess on — Citil 
Procedure Code 1 5J is 2°9 23 1 —On a c inplaint 
by a deer e h 1 ler und t s 2-G of the Cu il 1 1 o 
cedure Code against a mortgagee in possession of the 
land and two other pera ns who resisted the exccu 
tion of the decree the Munsif pissed an ordir for 
delivery of possession but w ithout lia\ lug numbered 
and registen 1 the cliim as a suit as directed by 
s 229 of the Cod which in his oj inion did not apply 
to the claim of a mortgagee in jioBsession nn 1 the 
aem r Assistant Judge though of opinion tliat the 
Munsif was in error nit } r» cecdin under s °29 
ruled that there was no appeal from his order as the 
claim had not been nutnbirul and rc n iiUnd and 
investigated. Held that the irreguhr procedure of 
the Munsif ehiuld not rrc\ cut tl c Court fn m 
correcting his error and that his order win h could 
only have been made uu ler s 2 9 was subject to 
aj ] cal under s 231 and shoull tlicrcf ire be rev ersed 
and the case remand d that the claim mi B bt be 
numl ere 1 and registered as a suit an 1 an ord r 
p*»sed thu Hiu attu Uu. uiu.stiga.Uou as duaclvd by 


APPEAL — continued 

18 0HDE1 S — continued 

• 219 of the Code Mpsabhi t feuAFNCDiwr 

Hijumciy 4 Bom A C 35 

492 Cn.it Prove fare 

Code n o2S 331 — Obstruction to exetuh » of 
decree — Dam issal of decree holder’s petit on — 
01 structnn was offired to the ex eution of a derreo 
for partiti n of certain property by one claiming to 
be entitled t > oecu] y part of the land in question us a 
mul'.eni tenant The decree holder presuited a piti 
ti n t > the C nrt under Civil Froccdure Code s 328 
this pctiti u was rejected and the claim was not 
nunihirid and rtgi tered as a suit Held that an 
ajp'nl lay against tlic order rejecting thi petition 

OortLA r Febvaydes L L. It. 16 Mad. 127 

493 — — Order numbering and 
registering as suit objection of obstruction 
to execution of decree— C»r l Procedure Code 
(1SS2J s> 323 and 331 — Complaint made more tl an 
a month from the time of the obstruction — Objec 
hon with reipe t to 1 nutation in appeal — Although 
no appeal lies against an order passed under s 331 of 
the Civil Procedure Lode (Act Xl\ of 1882) numter 
ing and registering as a suit a complaint made at 
a time beyond a month from the time of the obstruc 
tun in an apj Iieation under a 3-8 such order can be 
objected to when the final order w Inch is appealable 
as haring the force of a eltcree under s 331 is 
appealed against The Judge in appeal is bound to 
entertain the objecti n that is then made and to 
dismiss the application when he finds that it has been 
wrou*'ly admitted Lala r Nabatan 

[I L It 21 Bom 392 

494 — — Order rejecting claim to 

possession — C ml Procedure Code 18o9 i 230 — 
J*o appeal lies against an order of the Court refusing 
to entertain on applicati n under b -30 Act Mil of 
18 j 9 by a party other than a defendant who disputes 
the title of the decree holder pAsrJE Him r 
Mobabik Ali 

[2BL.R A. C 303 note U W R 186 

495 — Person not 

party to suit— Cirii Procedure Code 18o9 s 230 
— There is no appeal from an order passed under 
s 230 Act Mil of 18o9 rejecting an application by a 
person not a party to the suit alleging that he is 
bung disp ssi ss d by the Court Ameen in execution 
of d crce KflEiiri Chcvder GhosE r Pnosrvao 
aio\E Dossee W R, 1864 Mis 24 

Gotvcx b abaev Dm r Bisio Per a Dossee 

[1 W R, 140 

496 Ctrit Procedure 

Code 1^59 s 230 — Where an application was made 
to the Cml Court under s 230 of the Civil Pn.ec 
dure Code by the petitioner disputing the ri-ht of a 
decree holder to di possess him of certain immoveable 
property and the Civ ll J mige rejected the application 
— Held that s 231 of the Civil procedure Cod did 
not give tl e petitioner a right of appeal to the Hi b 
Court Stbivaea isima Chabitab i ISarasdi >ia 
Cuabivab 6 Mad. 103 
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497 — ■■ C nl Procedrrt 

Codr J3i9 * 2o0 — Where an application f r the 
remedy provid'd in \rt \ Illef lSo« *.210 isrefuscd , 
by a Mnnsif in the exercise of hu disereti n no 
appeal lies aiminst the crtl r of refcsal But where i 
the applies ion u admitted and Bled the opposite side 
called upon to meet it and the claim subsequently I 
rejected the order of rejecti nua decision between 
the parties n the mmts f the applicatnn within 
the scope of «. 231 fr m which an appeal lies to the 
jndL-e Mooeavdee JltsEAix r ^bteo LoChcv 
PattcCE 21 W B. 33 


498 Order allowing claim to ' 

pos ession - C nl procedure Code 1 re 2 j0 i 
231 — Suit render * 15 Ad T/I »/ ISoQ -S I 
brought a suit under s. 15 Act XU of IS./* obtained 
a decree and t-xl p-sSWMia. After this B applied 
under* 230 \rtYlllol VsiS iftegiu" fhaVhetaA ' 
been in pt s* sun and was di praseved by 5 in execu 
tun of a decree a min t an ther party The hlunsif 
decreed the cos in farour cf B Held that the Utter 
was n t a yr reeding under the former suit and the 
docisun up n i was appealable under s. 231 Act 
\ III cl ISoO Bbquxio Moxr.iL Dabe« r Bcrect I 
SiedaE 13 W B. 284 , 

499 Order refusing to set aside 

on injunction— C I Procedure Code n 496 5 1 
rl 21 - tn appeal will lie under s. 5S9 cl 21 f 
the Cede cf Civil Procedure from an order und-r 
s -I'll, of the Cede refusm™ to set asi 1 an lnjunrti n 
W 8 i.Bii*rt v Ciosai / L If, 6 Cal 16 s refer 
red to. Zabapa Jas r Mchaumlad Taiab 

[L L. B- 15 AIL, 8 

600 Order for issue of notice I 

made under 8 . 404 — Ctnl Procedure Code rt 494 r 
SSS — \ petition praying fir a tempirary injunction I 
in a suit was presented by the plaintiff in a sub r- ) 
dinate Court. The Judge refused to piss enhre on i 
without hearing the defendants and ordered n tice to 
issue to them The plaintiff appealed ti the D is* net 
Judge who granted (he injunction prayed for — Held 
that no appeal lav from the subordinate Court and 
that the Putrirt Judge had purported to exercise a 
inn«dictuan t Tested in him by law l, ns r Ln 

[LUB. 12 Mad-, 188 

501. Order rejecting plaint as 

insufficiently stamped . — A sued B and C (i) f r 
a decUratnn of hu title to certain property and (h) 
for an injunction restraining C from paying and B 
from receiving an allowance of P2400 a year out 
cf the inc me of the property in dispute A valued 
each of the relief* sought at P130 and affixed a 
Owl fee stamp f E2n to the plaint The Court 
cf first instance rejected the plaint as insufficiently 
stamped, L Uin- tha. the tlann f r the injunction 
s u~ht should be rained at ten times the annual al 
1 wancc pai 1 by C to ff as provided by s.7 cl 2. of 
Act Ml cf IS 0 On appeal to the Ilt^h Court 


APPEAL— eont **ed 

IS. OPDEPb— co*t,n*rd 
i,Jd that the trdcr rejecting the plain* aj wsuffi 
cuiitlv « tamped was appealable SARiUEsiTOrt r 
CA'ffAT txwt L L. B. 17 Born. 50 

502. — Order rejecting plaint for 

want of jurisdiction — Gnl Procedure Code 
y*»oJ t 14 — Blether the C urt actin" under s. 11 
Art VI 1 1 of IS n enquires into an 1 d tcimmea 
the preliminary questnn cf juris licti n rr reject* the 
plaint the proceeding « open to appeal and if i 
apjvars tha jnri#dirte n lias been un Inly a«sum >L the 
subsequent enqnirv it n_M rna«t be *.t a*i le as 
cam "den with at junsdirtnn. Monrsurn Brirsn 
ispcuH t CoLircroE or O iitz rrrogg 

[2 Agra 214 

503 - ■ Order returning plaint for 

presentation in proper Court— Ci rif Procedure 
t ode is / ov/ — t suit to redeem a usufructuary 
to rtga’C of certain lands was institute 1 iu the 
Mud iTs Imrt Vftor the suit had been admit vl 
and the forties call 1 on ti prodace criJetice the 
Vfaimf ordered the pLunt in the suit to be returned 
to tiie plaintiff for pre*. ntati n in the proper Court 
on the "re uni tint th suit sh uld hare been ms i 
\atc \ in t\ e C- urt of tlieSn midi ia e J ud m the value 
of th property in suit Mi Us nd the jnnadieti iu 
of a Munsif lid I that iinlT tet VIII of I ft o9 
the VcAifi rder was ajpeilsHe to the lower Appel 
lste Ciurt an 1 umLr Vet \ of 1S“" the Iiwu- 
Ipjwllat Court s ord r to the Hi h Cmrt Eauaw 
1>as r Nawal !*puii X.LlR. 1 All 620 

504 — C nl Proee 

Jure Code 1S~~ t osS nnl t o'— let X/fof 
fS 9 s 2 — lVh -re after the i«*urs in a suit were 
fruited th Curt derided that it had no jaruLrtim 
anf returned the plaint to be present-d in th j r per 
C utt — Held tha in si d in" the C urt act d under 
f. 57 of \ct \ nf 1S7“ aud its deciiinu n t cnunng 
within the diEmtim of a d'ereo in a , of Act 
\II rf IS Q m< n t apprelable as such but was 
jipjiealahle undro* cf Art X of IS" as auorder 
A3r>rE"viiM» r Pajlsdbo Kishop ^lvok 

[LL.B. 2 All 357 

505 Cir l Proce- 

dure Code IS ’ n 549 oS^ f'trj — ^ecvnl appeil — 
The lower Appellate Court {'>nb-rdinafe Jod e) de- 
cid'd on appeal by the defendant from the decree of 
tli Cmrt of firet instance (Massif; that th Court of 
first instance bad do jnrisdirtini to entertain the su 
as the value of the subject-matter of the suit exceeded 
th pecumarr lirmt3 of its juris fiction and erde-ed 
that the appellant s appeal bedxtreed thed'Ci ira of 
the 3Iuu if be reversed and the record <sf the «aa® be 

I suit ti the Mnnsif to return the plant to the 
! plaintiff f r presentation to the proper Court The 
j plaintiff appealed to the Hich Court from such cr&r 
I a3 an order returoimr a plaint to be presented to the 
pr per Cmrt Held that inch order could n t be 
regarded as one to which art 6 of s. 5S3 of Act X 
1 of 1^77 was applicable That relates to orders 
returning plaint* for tmen daunt or to be presented 
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to tlie prop r Court pa« cd hy * Court of first 
Instance anl n t to nn cnl r by an Appellate C urt 
tt| -in an appeal to it from the d free of a C Wirt of 
first instance on general grounds The plaintiff • 
jTrptr course was to hare preferred a second aj pcnl 

llrvx hbi CuAruEr r N*vnr 

[L Ja.1L 3 AIL 450 

Contra Cmvrisoii rat, it r l\xnrrrA Udvt w 
fLL.IL 21 Mad. 234 


608 C r l rrofe 

dorr Code (i t \IJ ofUSV i $ 5" £>12 5 IS Bi9- 
Ptfurn m pi a nt to le pretexted to the ) roper 
Co rt — Order* der Cte%1 Proredure Code t 52b — * 
1\ here an ord r is made by the 1 w er Court of 
Appeal r tnrmn" a j laint under i « if tin Civil 
Pr 'eedure Code by virtue of the p wen conferred on 
it by * an appeal lies to the Hi h C lutt under 
t oil ij ^13 die* n t prohibit such apptal 
It ndethri Chau’ y r Aaitdu IIP 3 All 4jf 
distinguished. Gooa Brx Mttoo r Birj J a& 
B exxa L L. IL 26 Calc 276 

[3 C W N 243 


607 — Ctnl Procedure 

Code 1S"7 tt 67 (a) 5<"2 5S8— Remand lv 

Appellate Court— Second appeal — The Ciurt >f 
first instance mad an order returning the plaint in a 
suit to be presented to the proper Court on the 
groundthat) wasn t competent to try snch rut On 
appeal fr m suchird r the \ppellitc Court h Idmg 
that the Court of first instance uas c impotent to try 
such suit mil an rrd r decreeing the appeal 
It subsequently made an additional order dircctm„ 
that the ease eh uld be returned for re tml On 
apical to tb Ill'll Court from such ailditional order — 
Held that tl C appeal would n t lie as it uas In 
reality one from on r rder passed in appeal from an order 
rituming a plaint which und r the last clause nf 
b «3S of Act \ of 1877 was final and n t an appeal 
from an order reman lino- a case under s the 

character of the original order of the A] pellitc Court 
not be in™ altered by the pa ng of the a Iditnnal 
order Kishna 1 am r Jvabsi-vo Setae Sivon 

[L L B- 3 AIL 855 


608 C ei l Proee 

dure Cole 1^7" ts 57 583 (6) — Institution of tml 
in icronff Court— Tran fer of suit — Tot er of the 
Court to « hxch suit t transferred to return pta nt 
to If prfifnted to the proprr Court — Juntd cl on — 
A District Court transferred for trial a suit instituted 
In a Court subordinate to it to another Court sub 
ordinate to it Tt c Court in which the Bint 
w as instituted w as not the one in winch the sn t should 
hart been institute 1 and con cquently the Ciurt to 
which it was transferred made an order hsmis in™ it 
and directing the return of the j laint f >r presentation 
to the propcT C >urt Held that such order must he 
tahen to have been passed under s. 5” of tl e Ciul 
Procedure Code and was there fore appealable under 
* oSB (O rACBAtm ArJAsmi r Hath lUxnsn 
[L L R , 4 All 478 


18 OltDtl S — eonUnutl 

609 Ordor allowing amend 

rnont of plaint — Cirrt Procedure Lode IS 7 ss 
53 (6J — The \ Unit iff m a suit nj ] hid f r tl e 

ameudnunt i f the plaint The d f niLiut obj ct d to 
the anunlm nt mil a day was fixed by the Court 
f r the adnussi n or rijcetim of the pi tit ion 
if amcndiiHiit and tin ilitirmmatim of the ilcfm 
ilint s ohjccti ns thereto The C urt after 
hearing the parti s made an i nler all win" the 
petiti n of amen taunt mul ri jectin™ the del n 
iLint a oljietims Tlie ilcfuilint appeil d from 
such order t> th Hi h C urt Held tlut inasmuch 
as rrd r» amending plaints then and there nre n t 
mal ajpcaliblc by Vet \ if 1S77 and it uas int » 
tl is category if into any nt nil tint such OnUr 
must fall such order was u t nppuil illt 1 AJINDltA 
KlSHOllE r 1 AD1IA FlIASAll blMHI 

[LL.1L 3 All 864 

610 — Order amending decree — 

Cirtl Procedure Code 7SS> s 20C — Per Oinmm 
J — \\ hen nn on innl dciru. is nnien Ud un ler ■ °0( 
if the Cml 1 roceduri C di it as amend <1 is the 
decree m the suit find an nn e il theref n lies fu nt 
it under the pn>M i na of s CIO wluti the \ nli lity 
i f the amen hn nt can b questi n 1 Per Mahviojii 
J — - An rler pa sul under s Oi amen ling n ilu rre 
is n sei ’rite o tjmlieati >n mid is not n orcly n part 
of the on mal decree and cannot ul ir its \»tc and 
such an irderisnit nppcalahlo un 1 r s 688 of the 
Code HA3ICI ZiATU DAS i 1 U kl MAR 

[I L B 7 AU 270 
Scuta r Ga\o\ I L R 7 AIL 411 

611 Decree— Julq 

inenl—Ol tectiont by responlent to decree- 
lies judicata— Ciul Procedure Cole st 13 HO 
6 61 531 — In a suit to obtain p sscssi n of ce lain 
property and to set nsido n dcul railed a dcnl oE 
endiwmcnt (u ilfnama) cm tlio ground that the 
ilcfcu tant had fiaudulintly ol tinned its exccutnin 
the defendant jlcndid (i) that the deed i as a a ah 1 
one and (u) that she was in possession of the 
property in satisfietim of a dower debt and her 
possession coul 1 not be disturbed so long ns the ilil t 
remained unsatisfied Tlie Court of first instance 
held tl at the died was invalid but that the d fan 
ildnt was entitled to umain in pn season nf tlio pr> 
perty till licr ilowei dibt w as satisfied and the C >urt 
pa sed a decree will h merely dismissed the suit 
w th ut embodyin„ the fin ling ns to the deed On 
a] peal by the iLintiff to the District Jnd„e (ho 
defendant filed objections und r s U 01 of the ( m| 
Prcce lure Co le in regard to the first Court « decisi n 
that the deed of cndiwment was invalid The 
Tud e di missed the plaintiffs appeal affirming the 
finding as to d wer anl r fusing to detlde tlio 
quest) n of the val dity of the d cd as being unnorcs 
sary for dn] 6al of the el urn ill sail wed the d fen 
bant s objccti ns Thcdcf n bint sppealedtotl e Hi h 
Court Held by the Full B nch (Oldfield and 
Mahmoot* JJ dissentin'') that if a decree is uj u 
the face of it cutirily in favour i f a party to a suit 
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such decree being tbe thing which by law u made 
appealable and nothing the that party has no n„ht 
of appeal therefrom- If in the judgment of which 
inch decree is the formal express! n findings have 
hem recorded up-n * me issues against that j>arty 
and he desires to have f rmal effect given to them by 
the decree so as to allow if his filing ibjrctnns 
thereto under r. 6 C 1 of the Civil Procedure Code or 
of appealin'* therefrom und r s. u40 he must take 
steps under s. JOC ti have the decree properly 
brought into conformity with the judgment »■> tliat 
there may be matter on the face cf it t) show that 
i mething has b cu decid -d against him bat if he 
fads to tale this c ursc the dicrec though in general 
terms will stand good aa finally d.ndin, the issnes 
raised by the pleading upon which the ultimate 
detenmnati n tf the canse and the decree itself 
rested The findings m a jud -ment upmi matters 
which snbs«j n cut ly turn out to be immaterial to the 
grounds upon which a suit is finally disp ted of sj 
to the plaintiffs right to any p-rtioti of the relief 
•ought by him aa declared by the decree amount to 
no mire than obiter dicta nnd do nit constitute a 
final decision if the kind c ntem plated by s. 13 of the 
Civil Preccdnre Code Jleld als that in the 
present case the Judge wit right in hold ng that the 
question as to the v ability cr otherwise of the deed of 
endowment was wholly immaterial The judgment 
Of Straight J in Lachman S nqh x Mohan I L 
B 4 All 4J7 approved and f 11 wed. Per Otp 
field J contra that the decree to agree with the 
Judgment and fulfil the requirements of s. 206 <f 
the Civil Procedure Code should contain the 
material points for determination arising out of the 
claim and material f t the decision thereon that if 
this has net been done the d»fect is a good ground of 
appeal notwithstanding that the decree on its face 
may be altogether n favour of the appellant and 
notwithstanding that he may not have applied for 
amendment cf the decree under s. 206 or f r review 
of judgment and that in the present ease the defect 
in the decree would afford a good ground of appeal 
Per MaHSioOD J that inasmuch as the provisions 
of a. 13 of the Civil Procedure G de relate as well to 
the trial of issues as to the trial of suits and in the 
present case the validity or otherwise of the deed was 
a matter directly and substantially in issue between 
the parties, and was adjudicated upsn the finding 
of the first Court upon that issue was n t a mere 
obiter dictum but wonld be binding ujv n the 
defendant as ret judicata notwithstanding the fact 
that the suit against her was dismiss d on tbe ground 
that she held p ts’ssi n cf the property in lieu of 
d wer that whatever has the force of ret judicata 
is necessarily appealable that the word £r m 
as used in s «40 r s. 684 and the expression “objec 
tion to the decree ins 5G1 refer not only to matters 
eiwl ng up. n the lace f the decree but also to those 
which _ should have existed, but do not exist ther 
and that the def ndaut w the present case wa* 
am-reeved or injured by the mu v,n in the decree 
of the first Court and was there fire entitled to file 
objections to it and few the same mss to appeal 
to the Hi„h Court from the decree of the lower 


APPEAL — continued 
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Appellate Court tin per MauBOOP J that it 
was doubtful whether the reliefs contemplated by 
ss. 200 and G23 wer open to the elefendant but 
that even c needing that she onpht to have sought 
1 er remedy undw cither of those sccti ns, her neglect 
to eli »i dirt mt male her incapable of obtaining tho 
sirae mult by the exercise <f her right of appeal 
inutuvat at v Saltaram 1 audit rang I L J 7 
Born 4*4 Man 6i nyh \ barayan Vat J L Pt 

1 All 4S0 Vot an Lai v Pam Dayal J L R 

2 All S43 b Khan v Phadu Jtuldia I L 

r C Calc 319 and Pan Kooer v Dhagtcanl 
Kooer S t II 19 referred to JaItaitTvcissa 
r DrrrcwtssA LLR 7 AIL 608 


&12. ■ • ■ « Decree of rtned 

on appeal — Amendment of decree by frit Court 
after affirmance — Objection by judgment debtor to 
execution of amende l decree — Appeal from order 
ditallomng objection — 0/ jechonallotred on appeal 
— The decree of a Court of first instance having 
on appeal been affirmed by the Hi_h Court the first 
Court altered the decree which had been affirmed 
intending to bnng it into accordance with the judg 
ment of the ITi-h Court After the decree had been 
altered application was made to execute it as altered, 
but this was opposed by the judgment-debtor on the 
ground that that was not the decree which could be 
exccoted. Held by tbe Division Bench that the 
order of the first Court disall iwing the objection and 
directing that execution of the decree as altered 
should proceed could not he regarded as passed under 
a 20t> of the Civil Procedure Code but was an order 
passed in execution of decree and as snch was appeal 
able HrHAiniAD SrtAiUA* Khax r 1' A Tin a 

[LL.lt 11 AIL 314 

513. Order of remand after 

former remand.— There is no appeal from the 
order of a lower Arjvcllate Court remanding a case a 
second time on the ground that the former order 
of remand had not been earned out Radbabcllob 
Scuba r A^r'anforK Dejiia 

[W B. 1864, Alia 39 

514. Order of remand.— Quffre — 

Whether when a lower Appellate Court reverses a 
decree of a lower Court on the plea of limitation 
and remands the case to be treed Upon the ment* snch 
dtciaion is an order i>nor to decree from which no 
appeal wfll lie Mahomed Anjou r Gocbeb 
Peeshad Sua 6 W B. 61 

515 Order of remand on 

special 'point— Tterersal of decree on appeal —In a 
suit for the enhancement of rent the Collector «hs 
mi sed the smt- On appeal the Jnd'-e held that tbe 
rent was liable to enhancement and remanded the 
ease to the Colhctor to find what rate was equitable 
Jleld that an appeal lay from the decision of the 
Jud~e notwithstanding the remand to find tbe rates. 
IvEelbovet Singh Deo r Suobbcv Bibfb 

[Marsh. 600 
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510 Order of romantL— " here 

tie first Court held a suit bund by limitation an 1 
on the ground of ret judicata and llie lower Apj>et 
Ute Court (in rtTerwel of that Court • ju Igmint) 
nmamied tie cose f r tnal on it* merit* —ITcl I 
that an appeal lay from the lower Ippellate Court a 
order cf remand. Kclcjioo^ , cis‘ , A Uibee r Goo 
roo PmsnAD Sain 7 W If. 331 

517 • ... - Ctnl rroetdurt 

Code(lSS2J t 562— Fret ininary ftfint — Decree 
«n accordance tcith an uwirif — O&jcctl n«u unanc 
cewfully taken bchre a Diatnct Munsif to tic tali 
ity of an award on the ground of tlie arl itrator lain 
Interested, and a decree w ss passed in accordance with 
tie award,. The defendant up pealed aud the huW 
dinate Jnd t e held tliat tic objection wa» well founded 
and should prevail anl act tin™ aside. tie award ho 
remanded the case for trial The plaintiff a] pealed 
to the High Court Ildd (1) that the ap] cal to tic 
lligl Court was maintainable the decision bcio 0 one 
on a preliminary jxiiut under « 5G and n t a 
disposal of the calc in accordance with tie aw old 
Kbishsas CnzTH r Mcmu Pviaydi \acita 
MakaliTetab LL.IL 22 Mad. 172 

618 Order of remand mode 

without jurisdiction— Ci ri/ I rare dure Code 
(Act XIV of 1*SJ) tt y2 BSS—rroreehny, taken 
by firtt Court pent nj appeal from erder — In a 
case where neither of the parties dciired to liavt a 
local investigation though suggested by the Courts 
the lower Court dealt with the case on tbn miteml 
before it and made a decree On appeal the Appel 
late Court remanded tic case for the imrpwte of a 
local investigation bong held at the cost in the first 
instance of the plaintiff Tic lower Court thereupon 
made an order that the plaintiff si ould d p out the 
costa of the local investigation and on <1 fault b in„ 
made by the plaintiff it disir 6sed tie suit lit 
order of remand wsi found to be invalid as mad with 
out jurisdiction Held tli t nil priccidin^s taken 
by the Court of first instance alttr the riniand 
and pend ng the bearin'' uf the app ul agan st tlu 
remand ord*r were null and v d inasmuch as the 
jurisdiction of tl at Court to li ar the caso upon 
v«na.u<i on. *.V. \al -i'Ay ut O/.a vv.vmvw1 

order An appeal th refore lay fr m tlie or It of 
remand notwithstanding the Court of first instance 
had subsequently mad w! at purported to be a filial 
decree in the ease JaiuiOA \ alley Tea Company 
r Cqeba Tea Company LLR 12 Calc 45 

610 Order remanding case— Citil 

Procedure Code t BSS els IB and 28 and t 622 — 
Super nt cadence of II gl Court — Land having been 
sold in execution of decree oue clumin^, that it had 
been he d by the judgment debtor benaim for him 
applied that tlie sale be can cel led Ilcwas not a party 
to the decree and on tl at ground Ins petit on was d a 
missed The Appellate Court was of opinnn that it 
1 ad been wrongly disnu sod and reminded the case to bo 
disposed of on the merits Held on rev ision that the 
order remanding the case w as not app cnlablc and col 
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seoucntly Unit the petition [ r revision was maintain 
able Tjmuaum Rasta r Maiiadala Uiiatta 

(L L. 1L, 10 Mad. 107 

G20 J, If P Sent 

id (\II of 1*8 JJ i J90-t rr e a l fnm Court cf 
1 ertnue to liutrict Judje— Or ter of remand by 
Put net Judge «> ter e o62 of Ike Code cf Civet 
Procedure— C inf 1 roce lurr Code (JSS2J t BSS el 
2S — *• IPO of let \1I of 1831 make* a. CC2 of Act 
\I\ of 13 - applicable to an call from o Court of 
Revenue to a District Judge and whero in auch a 
ras a District Jud n e his mad an order of reman I 
under a. fii - an a| 1 ml v ill he frrrn luch order to 
the 1Ii k 1. Court un Ur • CSS cl 23 orActXIl ofl8S2 
X abtap htvou r NaBiix Das LL.1L 10 AIL 375 

62L Order of re 

man I— Pule 1” of the Kumaun Bute* JS9I made 

under Scheduled Districts Act ( 1/ J of 1874 ) t C 

Code of Ctetl 1 r eedurc tt BC2 664— J ight tf 
dp] eat ayenntt order under t B62 — \\ hero tlio 
De| uty C ntnnas truer of hftiiu Tal diculid that a suit 
was Inrrcl by limitation but nt the same time nisi 
came to a definite decision on each of the other issue* 
and the Commissi inrr m appeal sitting aside the find 
ing as to limitati n reman led the case under a 60- 
of the Cole of Civil Procedure —Held that under 
Government hotifieition ho (TI^sooTl ^ atr< ' 2/tli 
June 1801 rule 17 on appeal lie* from auch an 
order «f remand Vi< har Haste in v Botha Jhhi 
I I J 17 lit 112 L 1 221 A 1 referred to 
Uam Audul Rahim Kuan r IIaiu X aj Singh 

[ILIi 22 All 405 

622 Ordor romanding appeal 

case for Investigation— Cm I Irocedure Code 
/So J t 363 — Ivo nipcnl lica from an order of tho 
Jnd-e remanding an oppeat case to tlio Court below 
for further mvcstigutiou as to tho facts Ilanouo 
UCN AIoOELBJLL e fellOOAOV ani i Mouuat Tha 
koorakey Marsh 400 2 Hay, 601 

623 Ordor romanding caso 

after local investigation— Ciul ltoceduie 
Code 18o9 t of J— An appi.il lies from an order 
rcinandin" a caso for re trial after local investigation 
auch or hr lirt bring one under s 303 Jeebcit 
J viasEv Roy r Dvvarkaaatu Roy CnoWDirur 

[W IL 1804 303 

G24 Order dirocting a local 

investigation — Ivo ap p ial lies from tho older of a 
Judge directing a local ini cstigali in ly au ameen 
Bahadur All t Buabo booNDunrE Debia 
C nowDDBAiN 7 W IL 425 

625 Order in case on appeal 

after compromise reported — Cirit Procedure 
1 Code tSo9 t 363 — An appeal having gone down on 
I roman 1 from tbc lli"h Court the 7illah Judge con 
" sidered he was hound to p roc eel with it notmth 
standing a represeutation made to him by petition 
that a compromise had been cntcre 1 into between 
the parties Held that by ■ 363 of the CVtiL 
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Procedure Cod an appeal could not be preferred 
against tins order of the JniLe Soroop Naimix 
1 jcrDia r Scon der Porta 11 TV R. 605 

628 Order of remand — Cio/ 

Procedure Code 1STT st 662 536 — knit of Me 
nature eo<i n able n» Small Cause Court — Vn order 
on appeal from a decree in nn original suit of the 
nature cognizable vn Mufa sal Courts of Small Causes 
nnler 56- of Act \ of 18/7 remanding the 
suit for r trial is appealable s 5S6 of Act X of 
18/7 notwithstanding as that section applies to 
appeals frem app llati decrees and not to appeals 
from orders The Collector op Bijnor r Japab 
AliKhsn II*R 3 AIL 18 

627 — 2?i yhf of second 

appeal — Is e ym able by C uurtsof Small Causes 
— Act Xof lSe7 St o62 oS6 566 639— The n^ht 
of appeal given by ss 5*53 and 583 of Act \ of 
l 5 i “ from an ord r of remand as contemplated by 
a 56° is not taken awn\ by a 6S0 Collector of 
Bjncrv Jafar All Khan 1 L It 3 All IS fol 
lotted Mjiubzv Niesinoii r PsOhoKeshat 

[LL.B- 7 Bom. 292 

528 Order of remand in amt 

cognizable by Small Cause Court— Ctctl 
Procedure Code ss SS 3 (2SJ and 5SG —In a suit 
to ree Ter R.38 (being the pnrcliasi mmey f r 
certain la id) on failure to perform the ci ntraet to 
•ell the plaintiff the land the Munsif decided the case 
tn the i«aue of limitation only and held the salt was 
batted. The Judge held it was not barred and made 
an orde remmdin,, the case for tnal on the other 
issues. It was objected that the suit being fra sum 
less than R 00 and of a nature cognizable bv ft 
Small Cause Court no appeal la> against the order of 
remand Held i 11 wing Collector of Bv nor r 
Jafar Ah Khan I L B 3 All J 9 and JIahadec 
harsmjhf Bagho Keshar I L B 7 Bom 202 that 
the right of appeal conferred by e 483 Civil Price 
dnre Cede is net controlled bv s of S and therefore 
an appeal lay ChittatambiGoexPen r Chixxaxa 
Gowden I L B. 19 Mad. 391 


629 - 


- Order in Small Cause 
Court amt by Judge without jurisdiction 
— Institution in Con t of Subordinate Judge incesfed 
r t\ powers of a Co rt of Small C« set— Tnal by 
iabsrdm it Judge not so insisted — Transfer of 
suit — Jur sdichon — C nl Procedure Code s 25 — 
A suit tf the nature cognizable in a Court of 9 mall 
Causes was in tituted in the Court of a Subordinate 
JudfcC the Judge of which at the time of them titu 
tt n of the suit was personally Invested with 9 mall 
Cause C urt jurisdiction. That J ud-c retired from 
oJice without trying the suit and the Di tnct Judge 
« access r wh was net inverted with 
Smiu Cause Court junsdictim to try it and he did 
«o Meld that it must be tak n that the suit was 
transferred under a 25 of the Civil Procedure Code 
to the Court cl the Subordinate Judge and that 
fheref re regard being had to the provisions of that 
eti n that the C urt trving » nv suit withdrawn 


APPEAL— continued 

18 OHDLPS — continue l 

thereunder frrm a Ourt cf 9 mnll Causes shall fertile 
porp era cf such suit be deemed a C< urt of Small 
Causes no appeal w uld lie in the ease to the District 
Jad„e KschEenAR IUi r Dour Mciiamuad Ktuv 
[L E. R, 5 All 274 

630 Interlocutory order in 

Small Cause Court suit. — Although no appeal 
lies to the High Court from the final decree made in 
a suit cognizable by a Small Cause G urt an appeal 
lie* fiom an mtcrlocutorv order made in such a amt 
by a Dis net C urt GoUM Hc a tx r MrsAMrfA 
Hamad \u LLB. 8 Bom 260 

631. — — Order of remand in Small 

Cause Court suit— Cinf Procedure Code (Act 
XiroflS'2j ss 562 5^6 563 Cel 2a) andSSJ — 
A Court is the exercise of appellate jurisdiction passed 
an order under s 662 of the Cml Procedure Code 
remanding a case of the 9 ica11 Cause Court class ft» 
described in e 685 Meld that under the ex press 
w rds of the second p> rtion of s 589 of the Code an 
appeal does lie to the Iligh Court fr m such an order 
HiRtz Mohaldar r Raujax Moualdar 

[LL.R lOCalc 623 

532. Order of Small Cause 

Court in execution —No appeal lie* to the Huh 
Court from the order of a Small Cause Court in 
execution Mctteb Lalx r Bam Has 

fW K 1884 Mis 38 

633 Order of Judge refusing to 

execute Small Cause Court decree.— Anappeal 
lies fr m the order of a Judge refusing to execute a 
decree of a 9 mall Cause Court Dexlawar An r 
Parse Per had 11W H 203 

634. Order refusing 

to execute Small Cause Court decree transferred for 
ext ution to Muns f — Cirif Procedure Code 18S2 
ss 223 22^ 249 62°—Mofust,l Small Cause Court 
A t (XI of lS6o) ss 20 21 — Execution proceed nys 
— The plaintiff obtained a decree in a Small Cause 
suit in a subordinate Court in the mofussd and a 
certificate was granted to him under ». 20 of the 
Mofutsil Small Cause Court Act fer the or rent ion of 
the decree again t immoveable property of the judg 
ment debtrr i > the jurisdiction of a District Munsif 
He accordingly presented a petition to the District 
Munsif under s 247 tf the Cede of Civil Procedure 
but his petition was di missed Meld that an appeal 
lay to the District Court Tefl niuir V enkatabama 
|XL E., 11 Mad. ISO 

635 Order of Subordinate 

Judge in overvalued Small Cause Court 
suit — T alu it ion of suit — Act XI of lS6o ss 5 21 
— Sulord note J udge i n rested Kith tie jurisdiction of 
a Small Cause Court — A suit was filed in the Court f 
a Frst Class Subi rdtmte Judge invested with the 
p wers of a bmall Cause Court up to II *00 Theda m 
was for H63 “ 3 as money had and received by the 
defendant to the plaintiff s use The Subordinate 
Judge did net deal with th c se under his Small 
Cause Court jurisdiction but tried it a9 an ordinary 
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APPEAL— eonf mm e3 

IS OPDEILS — continued 
suit and gave the plaintiff a decree for 1HU0 7 
On appeal the District Jud^e was of opinion that the 
claim had been recllessly overrained and he held 
therefore that the amt was one cogniiAble by a Small 
Cause Court a d that the appeal was barred lltld 
reversing the decision of the low r Appellate Court 
that stheclaimnr demand exceeded R5 0 — tie 
pecuniary limit of the jori diction of a Court of Small 
Causes under s 6 cf Act \I of 1SG5 — and as the case 
was not tried unier the Act t 21 gave o finality 
to the decree of the Subordinate Judge which was 
therefore appealable Damodhar Timaji Gosayi t 
TbDtbAK SAKtiAiiAif LLE 10 Bom 370 

633 Order declining junadic 

tion — An appeal lies fr rn the decision cf a Court 
upon the hearing of a cause that it has no jurisdiction 
on the ground that the suit has bten instituted in the 
wrong dit wet Dueuai UaB.ttk'a x Mcnao oamsK 
Mookerjee Marsh. 672 

637 Order of Mamlatdar in 

boundary dispute— In a case where boundaries 
of land are disputed an appeal from the mamlatdar 
lies to the Collector A District Jud e has ni power 
to entertain such an appeal Babayan A ayankat 
zsn c Dhaxdp Daviodhar 4 Bom A C 107 

638 Order allowing decree 

holder to take credit for his decree as pur 
cliQBer /Ciri/ Procedure Code 1859 * 2 0 — 
Where a sec nd decree holder is himself purchastrof a 
property sold in execution of his own decree and in 
stead of the money being deposited in Court an erder 
is obtained all wing the decree holder i s purchaser to 
pay the purchase money by his decree being taken as 
a credit on see lont of the purchase such order is not 
open to ajpeil under s 270 Act Mil of 16 9 
RAJABAU CilOWMBY r BEEIOLA DCK8H Ml SEE 

17 "W R. 113 

630 Order directing prosecu 

tion for forgery —ho appeal lies fr m an rd r of 
a Civil Court directing a criminal prciecuti n for 
forgery c mmitted before it Gcvax hARAiv Sircar 
t A2PEZ00WISSA Beebee 6 W K. Mis 18 

EsbAn CnrsDER Dttt r Peabuath Cbowsiiry 
[M arsh 270 2 Hay 230 

640 Order in execution of de 

cree — Poxcer of Sen or Assistant Judge —Held 
that a Bern r Assi tant Judge is not competent to 
hear an appeal from an order made in tho execution 
of a deer e m a case m which he is not competent to 
hear an appeal fr m the d cree itself h aebuebam 
K tsiiniAa r h AvsmRAii Lcshirau 

[6 Bom A C 40 

64L Order making over pro 

ceeds of sale to Official Assignee — ho appeal 
he* from the order of a Judge maktog over to the 
official assi e nee tho proceeds of property sold tu exe 
cutl n ISDCR CnCKDER DOOOAR r THE OmCUL 
Absionee 1117 R 100 

hEN BALL e Milieu 11 W B 420 


APPEAL— eontmu d 

18 OPDhPS — continued 

642 Order rejecting appeal — 

Ctrxl Procedure Code 18o9 s 336 — An appeal is 
not admi sible against an order passed und r a 310 
Act \ III of 18o9 Ils THE MATTER OF OoURPE 
&CKXCB 11 W R 666 

643 Order rejecting applica 

tion to eue as pe.Uper--Oii.it Procedure Code 
187” t 5S8— ho appeal lies undci \ct X of 1877 
fr m an order made under that Act rejecting an ap 
plicatun fjr permission to sue as a pauper Collis 
t Ma^oiiar Das ILB. 1 AIL 746 

644 — Order allowing with 
drawal of suit — Cirtl Procedure Code 1882 s 373 
— JFilhdrax l of suit — Appeal from order per 
inxthnq txithdraxial — An order under s 3/3 of the 
C»'d Procedure Code permitting the withdrawal of a 
suit with liberty to bring a fresh one n t being made 
appealable by s 5SS ot bung a decree within 
the mcaniug of s 2 is not appealable Kaiiaw 
Simjh r Leshraj ‘hsGH I L B. 0 AIL 211 

645 Order directing suit to be 

ye admitted and registered —An ordirmade by 
A liwer Court directing a suit t> be re admitted and 
registered on the file ot the Court is net appealable 
JIlEDHAMC'. J HA t Jr.QUOORjHA 

[L L B 5 Calc 711 

640 Order of Civil Court on 

conviction of escape from custody — Civil 
procedure Code 157” s Cjl — Quatre — Whether a 
person convicted under s Col of the Civil Pr cedure 
Code of escaping from law ful cust dy who is sen 
fenced to < nc month a imprisonment only can under 
t oS8 (29) of that Code appeal hurRESS t A MAR 
>Ain L L B. 5 All 318 

647 Order of Collector in 

execution of decree — Transfer to Collector — 
Appeal to Jhgh Court from orders of Collector — 
Jurisdiction — CmZ 1 roe lure Code s 320 — 
Orders passed by a Collector in the exercise of the 
p wers conferred on him under s 3°0 and the folliw 
jng sections of the Civil Procedure Code relating to 
the execution of a decree of a Civil Court after 
transfer of tho deeree to him under s 320 aro not 
appealable to the High Court Held therefore 
that the order of a C< llector disall wing an applica 
ti n by the judgment -debtor that the amount of the 
decree mi_ht he sati fied by the temp rary transfer 
c>f his immoveable pr pirty and ordering the sale of 
such pr perty and the order of a G 11 ctnr c nCrui 
mg a Kile v. ere not appealable to the High Court 
31 Anno Trasad r Ha>sa Utah May Kuar c 
Bam Kisuore L L. B. 5 AIL 314 

648 Order disallowing claim 

— S 322 B of Cinl Procedure Code Act A of 1577 
— Miscellaneous appeal — An appeal from the dca 
eion by which a disputed clsira is settled under 
a 3—B of the Code of Civil Procedure Act X of 
J.877 is cognizable as a miscellaneous ippeal 1 1 an 
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APPEAL — continued 

18 ORDERS— continued 

appeal from a decree act passed m a regular suit 
hflltUVASA ATYAMJAB T TekIA TAMBX JSAVAKAR 

[L1H.4 Mad., 420 

549 Order directing penalty 

to be enforced under Stamp Act — Decision 
at to penalty not appealable as a decree — CtriZ 
Procedure Code ( Act VJI1 of ISoOJ s 365 — -Cinl 
Procedure Code Act T of 1677 s 6S8 — A decision 
of a Judge directing a penalty to be enforced under 
the Stamp Act the case being afterwards pr eecded 
tilth is not appealable as a decree os it cannot be 
said to be a decree affecting the merits of the case or 
the jurisdiction of the Court Xor can such a decision 
he said to ho an order as to a fine within the 
meaning of s 3Gu of Act \ III of 16o9 (with which 
a 688 of Act X of 187/ cl corresponds) 
IbOVAKA ClIOYYDBAIh l BnOOnCBJOT SnAHA 

[LLR 5 Calc 311 

660 Order dismissing Bult 

on failure to serve summons — Cmi Proct 
dure Code (Act X of 1577) si 57 5S3 —An order 
nnder s 97 of the Civil Procedure Code dismissing a 
•uit on it being found that the summons has not been 
served on the defendant in consequence of the failure 
of the plaintiff to pay the Court fee leviable for such 
ecrvice is not appealable LCCEY ClirRv Cilow 
XMUtt t Bcdcbectnissa I L It 0 Calc 627 
[12 C L R 464 

651 Order dismissing suit 

on failure to give security for costs— Cicii 
Procedure Code s 891— Decree —Held by the 
Full Bench that an appeal lies from an order passed 
under s 381 of the Civil Procedure Code dismissing 
a suit for failure by the plaintiff to furnish security 
for costs as ordered such order being the decree 
in the suit tYuxiAiiSt BhoWN 

[tlB 8 AIL, 108 

652 Order of single Judge 

of High Court — CinZ Procedure Code 1S77 
t 68? — S 088 Act X of 1877 restricting appeals 
against orders dees not apply to prevent an appeal 
to the High Court from the order of a Judge of that 
Court IIprrish Chuvder Crowdhby t Kaxi 
csjvdaui Dunt 

[UE.9 Calc 482 12CLE 611 
663 — - Order setting aside sale in 
execution of decree for rent— Benjil Tenancy 
A t (HIJ of 18So) e 173 —ho appeal li s from 
nn order setting aside a sale under a 173 of the 
Bengal Tenancy Act Roohu Suren i Iftaai 
Sivon I L.R 21 Calc 825 

Harabarmiu AninxiBi r Habish Chavcba 
Dby Pax SOWN 184 


554 


— Order on further direc 


iiona varying report of Commissioners 
under decree for account in partnership 
BUlt-T.^e/or appeal— Letters Patent cl 15— 
( of Pr cedure Code ( let All of 19 52) ss 598 
35J — A il ercc was passed in » partnership suit di 
rcetuig (infer olid) ths taking cf an account The 


APPEAL — continued 

18 OllDEPS — continued 

G tmnSjsioner haung taken the account and made fcw 
report an order was made on further directions 
vary mg it m certain respects Subsequently a Cual 
decree w as passed founded in part on the order on 
further directions An appeal was filed against the 
final decree m which objection was taken to the order 
on further directions It was contended that no 
appeal having been filed against the order on further 
directions as might have been done under a. 15 of the 
Letters Patent bo much of the appeal as arose out 
of that order had been barred by lapse of time 
Held that the order passed on further directions was 
not appealable under Chapter \LI of the Civil I re 
cedure G>de (Act XII of 1SS2) and that it fell 
therefore under the concluding jwrtira of • E91 of 
the Civil Procedure Code and any error in it might 
subsequently be act forth as a ground of appeal 
against the final decree Per J Events C J — As 
suming that the order on further direcii ns was a 
judgment within the meaning of s 15 cf the Letters 
Patent and as such appealable the contention of the 
respondent cannot prevail as that would not deprive 
the appellants of their right ti appeal under the Code 
Jamsetji D adai* nor Babia t Dadabkoy DijtBitoY 
Babia LL E. 24 Bom 302 


555 Order made in the course 

of execution proceedings and not appealed 
against— Riyht to raise the question ae'to its pro 
pnetv i n the appeal against the final order — A de 
cree basing in 1891 been passed in favour of ths 
plaintiff m a suit against a number of defendants for 
the recovery of land with mesne profits the amount 
of such mesne profits was ordered to be fired m cxecu 
tion la 1897 an order was passed declaring that ail 
the defendants were liable jointly and severally for 
such mesne profits which order was not appealed 
against Later m the same year a C mmissioucr was 
appointed to ascertain the amount of the said mesne 
profits and in due course a final order in executi n 
was passed by the District Court At the time when 
the last mentioned order was passed certain of the de 
fendants desired to re open the question of their joint 
liability but were net permitted to do s> Held 
that oven assuming that the older flecl unrig thede 
fendants to be jointly and severally liable was one 
from which an appeal could has e been preferred — as 
to sshich there nu"ht be some d ubt — it was a deter 
tornati n of one of the questions! hirh had to be deter 
mined bef ire th particular application for execution 
could be finally disposed of and the qursti n of the 
propriety of the Older was one that need not he at 
once rai ed by app al but ctuld he raised in the appeal 
agamst the final order Cautsanel v Soures ILK 
23 Had 260 referred to Godavari Sasiuio « 
Gajapati Lahayasa Deo 

[I L R. 23 Matl 404 


558 Order confirming appoint 

meat of head of muths — domination by a pm 
d tam nnder a decree — Feiocation of tuck itotti na 
lion bj the pandaram t successor —-The paudaratn 
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APPEAL— co* tuvrd 

IS Or DEES— cor. tinted 

rf a math bong empowered under a decree to nomi 
nate a per* u to be the head r f a subordinate ninth 
subject to the approval of th subordinate Court 
male a nomination and died befire the aubordinate 
C airt liad come to a ditcnnmation as to the fitness of 
Ins nominee His success r in office was brought on 
to the record and revoked ha n minati 11 and made a 
fresh Damnation The subordinate Court treated 
the fresh nommatnn as a nnllitv aul mans aierder 
confirming the first Tlie pandarsm a j pealed against 
tl is order Held (1) that an apj cal lay against the 
order complained cf ( ’) Hint the person wh sc n mi 
nation had been confirmed was a necessary party to 

the appeal. Q'iaxa.aubaxda r Visvalinoa 

[X. L. R. 13 Mad. 338 

557 Order in execution of de 

Cree of Privy Council— C r I Procedure Code 
e €10 — Land w as put up and purchased in cxccu 
tion of a decree and the sale was confirmed and the 
purrhascr put into p ssesai n. On appeal ogninst 
the order confirming the sale the High Court set the 
tale aside The purchaser preferred an appeal to the 
Fnvy Council pending which he had to give up jva 
•css ion of the land hut security w as furnished under 
nil order of the Court by persons not parties to the 
suit for its rc delivery to him and for payment ct 
mesne profits in case of Lis appeal Icing successful 
On appeal the Privy Council reversed the order of 
the Hi P h Court The purchaser was accordingly re 
placed in possession of the land and he applied for 
execution in respect of the mesne profits against the 
respondents in the Privy Council and the sureties 
Th* Court of first instance dismissed the apjlication 
as a"ainBt the sureties and limited the applicants 
claim against the ethers to the net income of the land 
less tl e cost of management and allowed him no in 
terest Held the cider must be taken to have been 
made under Civil Procedure Code s CIO and an 
appeal lay therefrom Auvnaciiellam x kvcvk 
CIiellaai ILK 15 Mad 203 

658 Order for pro emption— 

Deere cond tional on payment of price slated within 
a fixed period otherwise tv t to ttand dismissed — 
Lon payment of pre empt ne price — dppeal after 
expirat on of period fixed by deciee — The plaintiff 
in a pre emption suit obtained a decree in his favour 
for pre emption of the share in suit on payment of 
a fixed sum w itfim a period specif cd in the decree 
otherwise Ins suit was to stand dismissed — Held 
that the plamtilt could appeal from such decree after 
the peri d proscribed therein had elapsed without Ins 
paying in the pre cwptivc price fixed thereby both as 
to the crrreetnrss cf the pre emptive price and as to 
tl e reasonableness of the time allow cd for payment 
Kodai Sitfoii e Jauui ^ivorr 

[I L R. 13 AIL 183 378 

559 ■ — .. ■ — Decree con l 

l o al on pat/menl of pre-empt re price «■ thin a 
fixed ptno t — Ippeal after expiry of tneh period — 
Held tl at plaintiffs iu a pro emption suit who La 1 


| APPEAL — coni nved 
I 1^ ORD1 PS — Continued 

| obtained a decree o nditi nod on payment hy them of 
the pre emptuc price within a certain fixed pernd 
could after the expirati n of such J mod appeal 
against such d tree en the ground that a condition of 
the contract cut of which thur right to preempt 
arose had not been embodied in the d tiec Kodai 
S nyh v Jaisn Sinyh 1 L P 13 All S7C 
referred tc W a iji Kuan r Ivale Khah 

[UE IQ AIL 120 

580 -- - — ■ Order of Collector con 

firming Balo for arrears of dak cess under 
Public Demands Becovery Act (Bengal 
Act VII of 1880) — V revenue payiug talukh was 
sold f r arrears i f dak cess under the Public Demands 
Rce.ro cry Act (Rcngul Act MI of 18S0) Applica 
ti n was made to the Collect r to set aside the sale 
but the application was refused Held follow lug 
the ruling in Sadhu Sara n S ny y Panchdeo Lai 
I L if 14 Calc 1 that an appeal lay to the 
Revenue Commissioner against the Collect* i^s older 
affirming the sale Lala Phtao Lal i Jai Kara 
rav Sis on LIE 22 Calc 419 

661 Order setting aside ex 

parte decreo— CuiZ Procedure Code (168°) 
ts 108 and 591 —The words affecting the decision 
of the case in s «91 of the Civil Procedure Codo 
mean affecting the decuun of the Case with 
reference to the merits of it IV here an ex parte 
decree was act asido by an order under a 108 of the 
Civ ll Procedure Code and the suit heard upon tho 
mente and dismissed — Held that such order was 
not an order affeetiug the decision of the case under 
• 581 and was not appealable under that section 
CorrrAMoirr Das r t Raohoovath Sahoo 

[ILK 22 Calc 881 

662 Order striking off applies 

tion for execution but maintaining attach 
ment — Order not disposin'/ of or offechny exe 
evtion of decree — V dtcrcc holder m execution ot 
big decree attached certain immoveable property of 
hu judgment debtor but on las taking no other 
steps to complete the execution of the decree the 
C urt struck eff the ^execution proceedings maintain 
mg the attachment Against this order tlio decree 
holder appealed Held that inasmuch as the order 
m question was not a judicial disposal of the applica 
ti n for sale and would not preclude the decree-holder 
from continuing the execution of his decree an appeal 
from such order w&s sup rfluous aud must he dis 
missed Patiavji r Kabi IT ah Dai Dccr 

[ILR. 17 AIL 243 

683 — Order refusing to accept 

deposit on account of sale in. execution of 
decree — Cud Pro edvre Cole t 3 10 A — ho 
api cal will h from an rrd r pASs«d and r s S10 1 
of the Code of Civ il Preelure rtfu m" to accept a 
d pesit tendered undo- that sectim on the ervnnd 
that it was too lat* IUsuir to pin r J Host 
SrrtHl I L. K. 10 AIL 140 
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604. Order amending sale 

certificate— Order granting application for 
rt tie a of order — Cinl P ocedure Code {Act 
XIV of 1332) i 244— Question relating to execv 
imn of decree — Iso appeal lies from an order grant 
ing an application f r the amendment cf a gale 
certificate Dhimal Pat v Oanetha Koer l C II 
X 653 approved Bcjua Rot r Ram Kumar 
Perihad ILE. 28 Calc 629 

P C W IT 374 

665 ■ ■ - — Order rejecting claim of 

alleged representative of deceased plain 
tiff and for abatement of suit— Cm! Pro 
Ttiurt Code (1*32) *i 306 and 367 — D spate at to 
right to represent a deceased plaintiff — Right of 
his adopted son to continue the suit — the plaintiff 
in a partition suit in which his brother was defendant 
Uurfi anft *u applicaii n -was male on hehaM ol a 
alleged to have been ad pted by the wid w of the 
deceased nnder his authority that his name be 
brought on to the record as plaintiff This applies 
ti n was made within sit m nths of the death of 
the original plaintiff The Court of first instance 
rejected the application which the defendant opposed 
on the gr und that the boy had not been adopted 
and dismissed the suit on the ground that it had 
abated. Held that appeals lay against the rejec 
ti n cf the above application aud“also against the 
di nussal ef the suit Per Cur am —A dispute 
within the meaning cf Civil Pr cedure Code s 367 
need net be between persons claiming to represent 
the deceased plaintiff SubbayYa c Samiraptta* 
[LLE 18 Mad. 486 

See HamidA Bisi r An Husey Kham 

[LLE 17 AIL 172 

586 Order rejecting applies 

tion for Buit to abate— Citil Procedure Code 
( 133) t 366 — Reid that an order rejecting 
an applicati n that a amt might be declared t> have 
abited by reason of the death of the plaintiff and the 
invalidity of an application to the (X.urt to bring his 
legal representative on to the rec rd was not one of 
the rdera contemplated by a. 3C6 of the Code of Civil 
Pruc uure and that no appeal would lie therefrom. 
BhaOwas Das c Maharaja op Bharttur 

{LLE. 17 AIL 286 


567 Order to suspend probate 

— fiacrejtion Act j StS—Cicil I r ocedure Code 
1653 i 363 — Where an applicati n for probate has 
been granted, and an obiiction being mvie » «uh 
sequent order is passed directing that the case be 
re-opened, that probate be suspended for s time 
certain and that the exeentor bnng in hie evidence to 
prove hu nght to obtain probite —Reid that no 
appeslhes from snehan order Act V of 1865 a. 263 
Md Act VIII of 1859 a. 3C3 dismissed. Dcojo 
hATB Pit r Pasmoxs Da sis aCLR 583 


APPEAL — continued 

19 PROBATE— concluded 

588 Order of District Judge 

admitting person as caveator— Prolate and 
administration Act (V of 1SS1) e 36 — Cm I PrOce 
dure Code e 5S3 c ? 2 — S 80 cf the Probate and 
Administration Act (V of 1881) mates the Cede of 
Civil Procedure applicable to orders passed nnder 
that Act An appeal therefore lies tn the High Court 
from the order cf a District Judge admitting a pers n 
a.< a caveator under i C9 of the Act inch an order 
ij appealable under s 683 cl 2 of the Code 
A5HIBASI DAS3 r GOPAl DAS3 

[L L. IL, 17 Calc. 48 
689 • - - -Order refusing to make 
person pa^ty defendant to an application 
for probate — Prolate and Admimstrat on Ad 
ff of 1331) t 53 and 86 — S 86 read with s 63 of 
the Probate and Administration Act (V of 1881) 
only all w» an appeal to the High Court in cases in 
which an appe»\ is allowable under the Code ui Civil 
procedure 'No appeal therefore lies against an order 
refusing to malte a person opposing probate a party 
defendant to an application for probate Abirun 
mi tta Khatoon v Xomurunnissa Rhatoon I L R* 
13 Calc 100 and Karman Ribi v 21 srl Pal 
I L R SAll 004, followed. KheitraMayj Da$I 
c Shtama Chubs Kundu 

[ILE 21 Calc. 639 

670 Order refusing to amend 

probate— Prolate and Administration Act (V of 
j68Ij s 86 — Succession Act (Xof 1865J s 263 — 
>o appeal lies from an order refusing to amend a 
clerical error in a grant of probate either under a. 86 
cf the Probate and Adnumstrati n Act (V of 16S1) 
pr» 263 of the Succession Aet(X of I860) Khettra 
tnani Past v Shyama Churn Kundu I P R 21 
CaU 539 referred to Geetnpra Kumar Dass 
Gupta r Bajeswasi Rot ILB. 27 Calo, 5 


20 RECEIVERS 

57L Order refusing to remove 

a receiver — Cittl Procedure Code {Act X of 
1377 ) ts 2 214 503 540 533— Act XXIII of 
IS$1 e 11 — By a decree in an administration suit 
A was appointed receirer to manage the estate. 
A died and by a subsequent order 2? wbb appointed 
receiver One of the defendants in the salt applied 
to haTe B removed from the cffice of receiver on the 
ground of his alleged mismanagement of the estate 
The application was refused. Held that the order 
of ref nsal was appealable whether the former Code or 
the present Code of Civil Procedure was deemed to be 
applicable being an order made in respect of a 
question arising bitween the partita to a suit relating 
to the erecntion of the decree JIUHruAi v Lijui 
Iiowroji Bahaji ILE G Bom. 45 

672. — Orders submitting per 

son for and confirming nomination aa re- 
ceiver— Reference to the District Court — Appeal 
able order — C»t l Procedure Code ( Act X cf 1377) 
ts 503 504 and 505 — No appeal lies from an order 
pawed under a £05 of the Civil Procedure Code by « 
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APPEAL — (■&*< i nuei 

20 BECEIt EPS — continued 
Court subordinate to a District Court submitting 
the n imc of » person » u ht to be appointed a recover 
together with the grounds for the n nunfttum inch 
order being only ft preliminary order or txpnssion 
of opinion and net an order nnd r « o03 Nor does 
an appeal lie from the order of the District Court 
confirming a eh nomination bnt the District Court 
onght when the question is raised to decide on the 
necessity fer the appointment of a receiver the words 
or pass such ether ord r as it thinks fit ms Oo 
being sufficient to include that question and not 
merely to decide the fitness or otherwise of the person 
nominated to the office of receiver Bibajax Kooeb 
t Pam Cirrnv Lau. XIahata 

[tli.lt. 7 Calc. 719 8 CLR 203 

573 Order refusing to appoint 

receiver — CsnJ Procedure Code 1S3° tt 51)3 583 
(24 ) —An order refusin'* to atp mt a receiver under 
a 603 of the Code of Cml Procedure is not appeals* 1c 
Scbbamaxea c Apeasaui L L- H. 8 Mad. 355 

574 . Ciril Froce 

dure Code 18o9 « 92 —An appeal did not lie against 
an order refusin': to appoint a recencr under Act 
% III of 1*159 t 92 Ex paete IsiBicm Patama 

[1 Mad. 123 

B 75 Order refusing to appoint 

a receiver — Subordinate Judge Poicer of to 
appoint— Ctttl Procedure Code ( 1SS2J tt 603 50o 
—A Subordinate Judge when considering the expedi 
ency of the appointment of a recover u acting undir 
s 603 of the Civil Procedure Code (Act TIV of 188..) 
as explained by s 60o hen he does appoint hi* 
order is passed under s -03 and when he refuses 
to take the necessary step preliminary to appointment 
bn order u also made under that section An appeal 
lies from such an order made by a Subordinate J udge 
Circumstances under which a receiver is app inted 
considered. John v John X It 2 Ch 578 refer 
red to Sakgappa r Shiybasawa _ _ 

[LI E 24 Bom 38 

- Order dismissing applica 


576 


tion for appointment of receiver— Cent Pro 
cedure Code 1877 $ 503— An order made by a 
Subordinate Jndge dismissing an application under 
i 603 for the appointment of a receiver in a suit pend 
ing before him or declining to nominate a receiver la 
an order under that section and net under a £0 j and 
la therefore appealable under a 683 of the Cml Pro 
ccdure Code as amended by Act XII of 1879 
Gossm Dclihe PCBI r Tekait Hetvabaiv 

[8 C LB. 487 

677 — Cml Proce 

dun Code tt 503 605 583 — Order meeting opplx 
ration to appoint receiver— Appealable order — 
An order rejecting an application to appoint a 
receiver la an order passed under s 603 and is 
therefore appealable under s 688 cl 2 i of the Code 
of Civil Procedure Suhrammya v Appatatm I 
X H C Had 355 overruled. Nevkatasami r 
STBtDAVAUMA IhE. 10 Mad. 170 

See AxOHEMOtfa Casb 

[LL,E 10 Mad. 180 note 


APPEAL— continued 

20 1 ECEHEES — concluded 
578 ■ Order r j t mg 

appheat on fer rece rer — Ciril Ir/cdure Code 
(it XII of 1882 J ts o03 60a 83 (21j and 

53) — Bengal lor/ A Ifet/ern Pronn ei ant t tn 
C r ./ C urtt Act (\II oflSSTJ t 21 - \n nj p si 1 » 
from an ord rrijrctmg an apilicnti n f jr a ncuur 
under s 503 of th C di if CiviJ lr cedun and 
theord*r on app al is final undir a fivg f oii"in 
Dutmir Puri v Tekait lltlnnraln f C I 1 4f 
fill med The Court to which auch sn a]] nil h a 
fr m the ordir of a Subordinate Jud e la un Ur t 21 
of let \I1 of 1887 the High Court when tl c value 
of the suit is above R5 000 aud the District Jn Ige * 
C urt in other cates IIoidta Nath A nr a r 
Maehav Lal Idea LL R, 17 Calc. 830 

21 REGULATION 8 

670 Bang Hog XV of 1703- 

Oraer refuting application by »n rtgag f r 

return of exeest p gment under Beg \J /• /7 » / 

No appeal Ins fr m an order refusing an npjluntl n 
by a m rtgagor f r tho return <f miss jnynieiit 
alleged to have been mid by him in a j r r i lint 
under Regulation \\ <f 1793 by which hr n 1 m I 
his mort r age Sreemax Chpkdeb Banpiuef r 
Modhoo Soodcb Ror 24 W n 17 

580 Bang Reg I of 1708 -Or le r 

of Dutrict Judge — Act A I III f 1881 $08 — 
ho appeal was rr uded from a summary rd r male 
by a District Judge under Rcniliti n I if 1 Oi i 
but such rder was open t queati n in a regular suit 
Act Will of 18G1 s 3R gav e no n„ht i f npjinlm 
such cases but provided merely th it the i mile of 
trial and the procedure meid ntal an l ancill iry 
thereto laid down in the Civil Pr cedure C de 
should be applied throu h ut in miscillinerus rases 
and proceedings Hcbeenath hoovnoo i Moi lloo 
Soodci Saha 19 W n 122 

53L Peng Begs V of 1812 

s 20 andV of 1827 6 3 — Order for attachment 
a d manager o appeal lay to the Hi h Q urt 
from an order pissed by a District Jud"-e issuing a 
precept to the C< Hector to h Id an estate in attach 
meut and t app int a mma<*er under s 2G Itegula 
tion 1 cf 1812 and a 3 Regulati n V if 18-7 I* 
THE MATTER OP THE TETITIOV OP THE CoLTrCTOH 

op FvBREEDroRE 12 B L B F B 3QQ 

Gooboo Das3Rota Collector op FrnEEEDroRE 
[10 W B. 170 and 2017R 202 

6S2 Beng Beg V of 1812— 

Order of Collector refuting to make dit'ribu'ion 
among t\ore\oldert — An app al did net lie to the 
ni„h Court from the order cf a C llect r refusing to 
distribute amongst the shard Iders the am nnt of 
their shares of the iurplus proceeds cf a j int un 
divid’d estate attached and administered under 
Lcmilali n \ cf 1812 Joao MorEE Cnowpnaijx 
r Tub Goverkmest 3 TV E. Mis, 17 

533 Beng Bog vill of 1319 

B 0 — Order of Cm/ Conrt —There u no sj ixaJ 
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APPEAIi — continued 

21 REGULATIONS — concluded 
from an order mad by the Civil Court und<.r a 6 of 
Regulation VIII of 1S19 I** the matter op the 

TETITlOX OP SOOBJA IvAT'T ACHAEJ CnOWDUBT 

[LLE. 1 Calc 383 
25WR 223 

584. . .. Beng Beg in of 1872 e 6 

- — Suit referred to Cttil Court in Sonthal Ttrgun 
nahs Order in —A decision on an issue or in a suit 
properly referred to a Cn it Court in the Sonthal Per 
gunuahs under a 6 Regulation III of 1872 mas 
appeal Able to the High Court under let 1 III cf 
1859 which was applicable to the St nthal Pcrguunahs. 
Tajip.1 Prosad JIisseb t Mahammad Ceowdiiby 
tec L.E. 655 


22 SALE IN EXECUTION OP DECTEE 

585 Order refusing interest in 

execution of decree — When a gala m execution 
was get aside and the order directing the rctnm cf 
the purchase money did net also direct the payment 
of interest thereon — Held that there was no appeal 
from the order cf the lower Court refuging to gne 
interest Bishoyatii Doss r Ahmed An 

[W B. 1884 Mis 10 

588 Order absolving purcha- 

Ber from liability for damages on re sale — 
Cirtf Procedure Code 1S59 t 2d 4 — t purchaser at 
a sale in execution of a decree if liable for donu-ro* 
cauiifl by re-sale consequent, cn las not making the 
required deposit tn appeal lay frem the order of the 
lower Courts absolving the purchaser fr m liability 
Saix N aeai>' Mutes. r Mamatab Chaxd 

[3 W B. 3 

Soobej Bcxsn Sisoh t Sbee Kishey Doss 

[6 vr B. Mis. 126 

587 Order making defaulting 

purchaser liable for difference on re-sftle — 
An appeal lay from an order hM Jim. the first default 
ing purchager liable for the difference urging from 
re sal in execution cf decree under s 2o4 Act 1 III 
cf 1859 Joobeaj feiNQH v Gotra Breen Lux 

[7 W 15. 110 

BBS Ciril Proce 

dure Codr s 2oi—&ale tn extent io —An appeal 
lay from an crdT passed on an application ondtr 
s 2o4, \ct Till cf 1959 to make a defaulting pur 
chaser liable for the hiss occasioned by a re sale 
Lam Dial r Ram Das ILH. 1 AIL 181 

589 Ordor under s 254 Civil 

Procedure Code 1859 —No appeal lay to the 
Ju&^r from an order passed by a subordinate Ccurt 
und-r s 25*, Act Mil of 10o9 EiyDA Dabee 
Dosses c Goiee Sooydeeee Do sia 

[8 \V It Mis. 82 

600 Order refusing refund of 

price to purchaser — Sate of ymmeneahlt pro 
yertu *et aside— C l Procedure Code t *15 
>o appeal lies from an ord r refusing a refund of 
pnee to a purchaser the sale to whom has been get 
aside under s 915 cf the Cinl Procedure Code 


APPEAB — continued 

22 SALE IN EXECUTION OF DECREE 
— continued 

Scud agar Hal i Abdul Rahman Khan Weekly 
A otes 1S90 p S5 Tapesrt Laly Leoki Nandan 
Rat Weekly botes 1690 p SO and Ram Dial r 
Ram Las ILK 1 All 181 referred to 
Raijnath Sakai t Hoheep "\aram Singh I L S 
16 Calc 53o dissented from Rauim Bakhsh r 
DnrBi I L. E. 12 AIL 307 

59L Order on defaulting pur 

chaser to make good such deficiency— 
Default of pur hater at sale tn execution — Leji 
cteney in price arising on re sale — Cietl Procedure 
Code ss 2 293 540 559 — No appeal lies from an 
ordir under a 293 of the Codo of Civil Procedure 
directing a defaulting purchaser at a sale in execu 
tion of a d cree to make good the loss happening on 
a re sale occasioned by Ins default. Ram Laval r 
Ram Las 1 L R 1 All 181 and Raijnath 
Saliaty Voheep barain Singh I L R 16 Calc 
535 dissented from Scudagar Hal V Ahdul 
rahman Khan Weekly botes 1S90 f 65 Rohm 
Rakhsh Y Ulan ILK 12 Alt 397 fol 
lowed. So held by Epor CJ JIahmood and 
Naoi JJ Straight J dissenting Deoei Nah 
dab Rai r TArrsai Lae LL. B. 14 AIL 201 

I lahi Bakush r Bam Nath 

[L Ii. B., 13 AIL, 589 

592. Order under 

Ctttl Procedure Code (Act XI f of 1632 J s 293 
on defaulting purchaser to make good deficiency on 
re sale— Second appeal— Sale in execution of 
decree — Ci n2 Procedure Code ( A~t XIV of 1862 ) 
ss 241 313~Hisdescription of property in 
proclamation of sale — Both an appeal and a second 
appeal lie from an order under a 293 of the Civil Pro- 
cedure Cide directing a defaulting purchaser at an ex 
ecntion sale to make good the deficiency of pnee hap 
pemng on a re sale owing to hi* default Srtt N ara k» 
Hitter v Hahatab Chand 3 W R 3 Sooruj 
Batik Sinjh y Sree Kishen Loss 6 W K His 
126 Jodbraj Singh y Oour Ruksh Zall " TV R 
110 Raijnath Saha i r Hohcep barain Singh 
I L K 16 Calc 53 d and Amir Raksha Sahib 
> Ven katachala Hudal > I L P 18 Had 439 
followed. Deoii ~\and<in Kat r Tapesrt Lai 
I L R 14 All 201 referred to and discussed In 
this case it was held on appeal reversing the decision 
of the lower Courts that under the circumstances the 
purchaser was not liable for the dificiency Kali 
K ianosE Drs Sabkab c Grxr Pros ad Bueva 

[LLE 25 Calc. 99 
2 C "W 17 408 

Bajeydha N atu Rot r Ram Chabay Sikba 

[2CWK 411 

593 — <?«rij Proee 

dure Code 1SS2 s 311 — Reject on of applxCaf onto 
restore to pie pet tion to set aside sale dismissed for 
default —An application under s 811 of the Cede of 
Cinl Procedure to get aside a sale in execution of a 
decree having been dismissed for default the pet! 
tloner applied to the Court to restore the application 
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22 . SALE I\ EXFCtTTION OF DECREr 
— continued 

to the file The Court having rejected this applirt 
tion the petit i ncr appealed against tlus ordtr 
Held that no appeal lay \i nyappa v Qanqaica 
I L I ! JO Pom., 433 folbwed Raja r '“TRIM 
vasa LLR 11 Mad. 319 

604. Order rejecting an appli 

cation for restoring to tlie file an applies 
tton to Bet aside a sale in execution of a 
decree — Cirif Procedure Code (\ll of J832J is 
311 5SS (8) — No appeal lies frem an order reject 
mg an application to restore to the file an application 
to set aside a sale under s 311 of the Civil 1 roccdure 
Code which has been dismissed f r default SrJA 
Uddw r Rcaxcddin I. L. R 27 Calc 414 

595 Order refusing to admit 

petition to Bet aside a sole— Cirif Procedure 
Code 1559 i 256— Under ■ 2GG of Act Mil of 
1859 the onl-r of » Civil Court rif using to admit a 
petition against & sale was final Lael Gobinmal 
r Butezin 2 Hay 111 

690. Order affirming rejection 

of petition for reversal of sale in execution 
of decree — C»rd Procedure Code 1859 i 257 — 
Under ■ 51 Act \ III of 1859 no appeal lay from 
the order of a lower Appellate Court affirming the 
order of the lower Court rejecting a petition for the 
reversal of a aale in execution on the ground of 
irregularity Raj Narain horn r Indeb Chun 
her 1! auo W It 1804 Mia 39 

Muddcn MoncN Ror Ciiowhtiry t Ram Cntw 
her Goopto 2 W It Mis 41 

697 Order eettiog aside sale 

for irregularity — Under s 257 Act Fill of 18o9 
tl e order of a Judge on appeal setting aside a sale of 
immoveable property on the ground of irregularity 
was final unless under a 35 Act XXIII of 18C1 
tl e Judge was shown to have acted without junsdic 
tion KOOIDEO SlNOn t JUQQCNATH Sl*iQH 

[2 W It. Mis 10 
Bnrjcii Tam Tewaheb r I alia Ajoodhta 
Pehsad 2W It Mis 29 

Muduh Modus Por Ciiowdittiy r Ram Cnrn 
her Goorio 2W E Mib 41 

Mahomed IIossein t Apztrt All 

[B L B. Sup VoL Ap 1 
\V 3t F 1! 83 Marsh 200 
Addool Kpreem r OoanAV Lai 

[0 TV R Mis 110 
898 ■■ An order act 

ting aside a sale on the ground of irregularity where 
an order has been passed by the Court executing the 
decree postponing the sale but the aale has taken 
place in co sequence of the order arriving too late is 
not appealable Maxima SinOu r J now Lal 

[0 N W 354 

699 Cinf Procedure 

Code 1859 t 2j"’ — Where the lower Court allowed 
an objecti n and makes an ord r setting a ide the sale 
«ich order according to t °57 Act VIII of IS 9 


APPEATe— continued 

22 SALE IN EXECUTION OF DECREF 
— e nitnaeif 

was final Iff the matter op the petition op 
Oodipt Zcsian 8 XV It 109 

600 Order Betting aside sale 

— Cm! Procedure Code 1877 s 5S9 fmj — Ex ecu 
/ton of decree — Application to tel aside tale of 
immotealle property — Auction purchaser — Held 
that althrugh the auction purchaser may not apply 
under s 311 of Act X of 18/7 to have a sale s<t 
«6ide he j ct may be n party to the proceedings after 
nn application hag been made under that section and 
then if an order is made against him he can appeal 
from snch order under s 088 (m) of j Act X of 18/7 

1 anthi Ram t Uanxey Lap 

[I L R 2 AIL, 300 
60L _ Ctul Procedure 

Cole 1877 t 588 fmj — Execution of decree — Auc 
tion pwreAoter — Where after a jud ment debtor has 
applied under s 311 of Act X of 1877 to have a 
aale set aside the auction purchaser is madp a party 
to the proceedings and the anle is set aside the auc 
tion purchaser can appeal against the order setting 
aside thesale & anthi Jl am v EanJcey Lal 1 L It 

2 All 396 followed Gopai Singh r Duxar Khar 

[LLB 2 AIL 362 

002. Eeneto of 

judgment —An application under s 311 of Act X of 
1877 to set aside a sale in execution of a decree havmg 
been made by the judgment debtor the Court exe- 
cuting the decree (Subordinate Judge) disallowed the 
objections and passed an order confirming such sale 
The judgment debtor subsequently applied to the 
Subordinate Judge for a review of judgment Th 
Subordinate Judge without recording his reasons for 
granting such application and without recording an 
order granting such application irregularly proceeded 
at once to rasa an order setting aside such sale 
without cancelling the previous order confirming it 
The auction purchaser appealed to the District Judge 
That officer treating the appeal a» one from an order 
granting an application for review of judgment 
entertained it and set aside the Subordinate Jud^e s 
second erder Held that the District Judge was net 
justified in entertaining such appeal snch order net 
being one granting an application for review but one 
setting aside a sale aud as such not appealable 
Bhairov Div Singh i Ram Sahai 

[LLR. 3 AIL 310 

603 Order setting 

aside a sale Appeal from — Cir l Procedure Code 
1892 ss 312 and 5S9 cl 16 — An appeal does not 
lie frem an order setting aside a sale passed under 
t 312 para 2 of the Ciril Procedure Code (Act XIV 
of 188-) Sakharam X itiiai t BrucH Datbam 

[LLR. 11 Bom. 003 
004. — — — Order confirming sale — 

C ttl Procedure Code IS- 7 s 310— Sale «n exec* 
tion of decree of share of und\c\ded estate— Con 
frmat on of sale in far cur of ec sharer— Appeal 
ly auct on purchaser — A share of undivided nn 
morcabl property was put up f r sale in execution 
of a dtcree aud was knocked down to 11 Defers it 
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ATPE Ah— continued 

23 OBJECTIONS B1 RESPONDENT 

— continued 

628 Where in the 

course of the hearing of an appeal the appellant 
desired to withdraw m ordei to avoid the dicmon of 
n question raised by the respondent at the hearing — 
Held that wider s 318 of the Civil Procedure Code 
the respondent was entitled to hav c the case heard 
and determined. V en k at arau an A ry a r Kuebi 

[3 Mad. 302 

827 Held that 

objections under s 318 Aet till of 1859 can only 
he heard when tlie epp site party being appellant 
prosecutes his appeal and not w hen he withdraws 
from it Bahadur Singh i Bhugwan Doss 

[1 Agra 23 

Sdaua Churn Qnosn c Radha Kristo 
ClIAAEANUVIS 14W R 210 


623 - ’■ Right of respon 

deni to hare objections decided — An appellant 
finding after the hearing had commenced that his 
appeal was hopeless claimed the right of withdrawing 
the appeal in order to prevent the objections filed 
under a SCI of the Civil Procedure Code (XIV of 
18^2) by the respondent against the decree frombemg 
heard. Reid that after the hearing of an appeal has 
commenced the Appe 1 Court is seized of the respon 
dent * objections and that the appeal cannot be with 
drawn so as to prevent the objects ns from being heard 
and determined Dboydi Jaoanvatu r The Coe 
Motor op Salt Revenue 1. 1* R. 8 Bom. 28 

029 Where an ap 

peal was dismissed upon the application of the oppel 
hint himself made before tbs hearing — Held that the 
respondents who bad filed objections to the decree of 
the Court of first instance under s 561 of the Civil 
I rocednrc Code had no claim to have their objections 
heard n twithstanding the dismissal of the appeal 
Coomar 1’uresh Aaroin Roy v 7 V it son <j‘ Co 23 
1} It 229 and Dhondt Jagannalh v The Collec 
tor of italt Rertnue I L It 9 Bom 28 referred to 
Mavtab Beg c Hasan Aei I. L. R 8 All 651 


630 — Cm! Procedure 

Code(1882) s 581 — Withdra al of appeal — Failurt 
of object ons — If an ai peal in which objections have 
been filed under s 5Gl of thcCoilo of Civil Procedure is 
withdrawn the objections caunrt be heard Bahadoor 
Si njh V Bhugv-an Dais 1 Agra 23 Bam I ershad 
0)ka v Bharota Run ear S F 1! 329 Sftama 
Churn Ohosev RadhaKrisio Chalclanuas 14 W B 
210 Puresh Ziaratn Bog \ TFatson if Co 23 W B 
229 Su'hai Dayalji v Baghunithjt Vatanji 10 
Bom 397 Dhondi Jagannath V Collector of Sail 
Rcctnve I L JS 9 Bom 28 and Slaktab Beg y 
Hasan Al I L B 8 All 551 referred to Japab 
Husain t Kanjit Sivon LI E, 17 AIL 618 


831. — — Dismissal of appeal for de 

fault— C»f l Pro el re Cole iSoO s 349— Where 
an appeal is dismissed f or default the hearing of 
objecti ms under tet Mil of 18 n s 318 cannot be 
allowed to proceed. IHrodaKant Buuttachabjpe 
V TeABEE ilOBUN IIOOEEBJEE 23 W R. 57 


APPEAR — co nlmued 

23 OBJECTIONS BY RESPONDENT 

— continued 

032 Dismissal ofappeal for want 

of necessary parties— Ctul 1 rocedure Code 
(Act XII of 1S82J s 56T — liigl t of respondent to 
hare memorandum of objections heard — The plaintiff 
sued to recover possession of lands demised on kanoia 
in Malabar The defendants were the representatives 
of the mortgagee and one (defendant No 20) who 
< lanncd title to part of the land sought to be recoi ered 
As to the last mentioned part of the land the plaintiff* 
obtained a decree for a portion of it only The plain 
tiffs preferred an appeal bringing on to the record only 
defendant No 20 who preferred a memorandum of 
objections The appeal was dismissed for the reason 
that the mortgagee's representative* were not joined 
Held that the appeal had been heard within the mean 
mg of Civil Procedure Code s 6G1 and accordingly 
that tho memorandum of objections should be heard 
Roiim Vciien r Ivochunni 

P.L.R. 21 Mad. 352 

033 - — What objections may be 

takon — Cut! Procedure Code 185 J s 348 — S 
348 in no way restricted respon dents as to the points 
on which they may by way of cross appeal object to 
the decision appealed against HunoojiaN Singh 
r Suddolaex W R. 1804 232 

Muphoo Mokee Dabee t Gunoa Conner) 
Mundeb W R 1884 299 

634 Objection on ground of 

limitation— Ctrif Procedure Code 18 o9 s 349 — 
The first Court held that the plaintiff s suit was barred 
by thelaw of limitation but the decision was reversed 
on appeal and the case was remanded by the lower 
Appellate Court for trial on the mccits The first 
Court then gave a decree for the plaintiff but on 
appeal the lower Appellate Court dismissed the suit 
on the merits The plaintiff preferred a special appeal 
to the High Court Held it was competent to the 
defendant on such appeal under * 318 of tho Civil 
Procedure Code to raise the objection that the suit 
was barred by the law of limitation I *f the matter 
OP THE PETITION OP HllfJIAT BaHABCFB 

[B L. R. Sup Vol 423 5 W R. 81 

See ItAVEEisnoBEE Dosses t Eonohaeebe Churn 
Mvtee 10 W R 209 

Kishen Chuvdeb Gaen v Sreeshtee Deck 
Iiuattau 8 W R. 208 

635 - — Cir l Procedure 

Code s 501 — Dismissal of appeal as barred 
by Itm tation — Objections not entertatnalle — Ihe 
entertainment of objections under s 5G1 of tlie Civil 
Procedure C >de is contingent and dependent upon the 
hearing of the appeal in which such objections are 
taken and when that appeal itself fails is rejected 
or dismissed without being disp sedof upon the merits 
the objections cannot be entertained either Ramjiwan 

Mae t Chano "Mae X. I*. R. 10 AIL 687 

036 Objection on ground of 

jurisdiction — C tt{ Procedure Code J8o9 s 318 
—An appeal from an order dismissing a suit for want 
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ArrE AL —eontmKfd 

23 OBJECTIONS Hi IE>rONDEST 


APPEAL — eonhnu d 

23 OBJECTIONS BY I EbTONDENT 

— continued 


cf jurisdiction was not such an appeal as is crmtcm 
plated by a. 34S Act Y III of ISjO and on such an 
aj peal the respondent vras not entitled to go int j the 
merits. KaHZZK.JIAI'EE_j 1IAD MOOKEBJEE r L*R 

J.OCB W R F B 80 

637 Objections Against party 

not appealing — A respondent m taking a linn 
tags ot tbs provisions of s 319 of the Civil lr 
ccdure Code can only take *uch objieti na as liavo 
reference to the patty appealing If be wishes to 
ra sc objections against parties who d> nrt npiial be 
mast do •> by uidepcnd'mt apjveal Ganesu 1 AS 
DCBAS3 AOTB e OaMJADHCB I{AMKBISn\A 

[6 Bom A. C 244 

638 - ■ - Appeal only 

parity in respondent s favour — Ctrl! Procelur* 
Lode t US —if a decree is passed partly in favour 
of and partly against a plaintiff and one of the defen 
dants alone appeals as against the decree in favour of 
the plaintiff making a co-Jefeu Unt a respondent 
there is no rcasm why the latter slioull api ear or 
interest himself in the result nor why tlio pluntiff 
should he allow ctl at the hearing to raise objections to 
his suit having been dismissed against the other defin 
dant Goovouoyee Doss la e FaBBrTTT Dossia 

pOWB 320 

639 Ctnl Procedure 

Code l8o9 i 343 —In a suit to recover p sscssi n of 
c rt in land against A who claimed to be its pro 
pnetor in winch J B who claimed to be araiyat was 
made co-dcfendant plaintiff obtained a decree against 
the former but his suit as against the latter was 
dismissed ^appealed from the decree anddunngtbe 
course of the appeal the plaintiff was allowed to take 
a cross appeal with regard to the dismissal of Ins amt 
against JB Held that the cross appeal ahould not 

I »ve been admitted Anwar Jas Hibee « Azhot 

Ali 15 W R 20 

640 C til Procedure 

Code lSo9 i 949 — R 349 Act \III of 18o9 
was wile enough to empower an Appellate Court on 
cross appeal to re open the whole case and assess 
damages on defendants who had been acquitted in 

II e original suit and who were not parties to the 

nppesl Anuicd Chundeb Goorxo v lIonEsn Chun 
deb Mozooudab 1 W R. 220 

041 Altering decree on appoal 

where respondent makes no objection — 
W here in the l iwer ippellate Court no ol jicti n to 
the decree of the Court of first instance w as ur„cd by 
U e plaintiff (respondent) it is not competent to such 
Court to disturb the decree by gn ing him a larger 
sum than t) at aw anlrtl by the Court of first instance 
Area r IIeeba Nukd 2 N W 44 

642. Altering decree on appeal 

where respondent takes no objection— Cmf 
Procedure C ode 19 0 9 i 349 —In a suit to cstal lish 
title to three annas and a fnveli n of an estate plain 
tiff having obtained ad crce fir two annas appealed 
but the lower Appellate Court reduced the share 


allotted to the plaintiff Held that as no quest on 
of the sliaro to be nwar led was ra sod before the 
cr A j pel lab. Court by tlie defendant under « 349 
Code of Civil I r eedun that Court should not hare 
interfiled with the dicisnu in the way it di 1. 
Fitoobaj r Oojagub Sivuli 16 W R, 227 

643 — Objections by opposite 

parties in same interest— 4ppcal by dtfsn 
dant from dismissal of suit — Cross objection by 
plaintiff — Wliert a plaintiff s suit is dismissed and 
a defendant apj cals seeking no relief whatever lot 
acting in Hu: same inter *t with the plaintiff tie 
,at i e o Unot cutlt]ed > by w»y of cross appeal under 
• 348 to argue that his suit was wrongly dunusst 1 
Sabbtoollah Weak v Itomu Dewait 

[9 W R. 273 

0 44. Objections by opposite 

parties in separate appeals -15 th mrt.e. „ 
pealed from the decree of the Court of first instance 
and both the appeals were dismissed by the I iwer Ai 
pdlate Court The plaintiff appealed to tl.o High 
Court from the decree of the 1 wer Appdhto Cnirt 
dismissing his appeal whiaupm the defen, hint 
twk objections to the decree of the lower Aitillato 
Court dismissing his appeal Held that such obi c 
tions could not be entertained Ganoa 1 rasai> v 
Gajaiiduab Prasad I. L R. 2 AIL 061 

64 ^ “T — Findin S in favour of ro 
spondent wbo had not appealed or objoctod 
—B jht of respondent to benefit by sn h find 
\ny —U sued B for arrears of rent alleging that 
the annual rent payable by the latter was IC’li J q 
T he Court of first instance gave // a decree bused on 
the finding that the annual rent payable by B was 
B94 11 appealed, and the lower Appellato Conrt 

gave him a decree based on the finding that iho 
annual rent payable by B was 0128 12 0 B an 
pealed to the Hi e h Court from the lower Appellato 
Court s d cree H did not appeal from that dicrec 
neither did he take any objections thereto under 
i 5C1 of Act X of 1877 Stuart CJ and Old 
field J before whem such appeal came for hearing 
remanded the ensetothe lower Appellate Court fir 
fresh determination of the question as to Iho 
amount of annual rent payablo by B The lower A p, 
pellato Court then found that the annual rent pnyallo 
1 y Jt was H21° 1 0 Held by Stpart C J (Old 
field J dissenting) that such second finding of the 
1 wer Appellate Court sb ul 1 be accepted and the 
amount awarded by its decree be enlarged accord 
ingly notwithstanding 11 liad not appealed fr m 
that decree or preferred objccti ns thereto Bikbim 
jit bi>on r Hcsaiki Beoast 

ULR 3 AIL 043 


640 Objections which could 

not have been taken on appeal — Incidental 
decision of issue — The plaintiff sued the defendant* 
for com pen sat i on for the wrongful taking of thcfrmt 
on a trre which he all’gcd bcl ngctl to 1 im T1 h 
defendants set up as a defence that the fruit on sieh 
tree had uot been remov cd and that such tree bgl mged 
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23 OBJECTIONS BY RESPONDENT 

— continued 

to them. The Coart of first instance dismissed the 
suit on the ground that the fruit on such tree had 
not been removed but found incidentally that such 
tree belmged to the plaintiff The plaintiff appealed 
frnn the decree of the Court of first i stan e and 
the defendants objected to the decree contending that 
such tree belonged to them Held that inasmuch as 
the Conrt of first instance did not m deciding that 
each tree belonged to the plaintiff decide a qnes 
tiou substantially in issue it did n t decide in this 
matter against the defendants witl m the meaning 
of e 561 cf the Civil Procedure Code and as the 
decree was limited to dismissing the suit tho defer! 
dfluts as resp ndents wer not qualified to take an 
objection which they c uld not have taken byway of 
appeal and therefore the Appellate Coutt was not 
warranted by law in entertaining the objection taken 
by tho defendants Balar. Tewaui \ KaxjaiL Miss 
[IL B. 4 All 491 

64.7 Objection by party impro 

perly made respondent— Extent of respon 
dent t right — A obtained a decree for possession of 
land against B a d f r costs against BCD and 
others defendants in the suit C and ether defen 
dants appealed against this decree so far as it awarded 
costs against them making A and X> respondents to 
the appeal Under s 5b 1 D objected to that part of 
the decree which awarded possession of the land to A 
Held on appeal that it was open to D although 
improperly made a party to the appeal by C against 
A to take objection to the rest of the decree 
TlSIttAYA hi ADA t LARSmiAKA Bhakta 

[LL.lt. 7 Mad. 215 

648 Objections on appeal as 

to costa — Procedure — Notice of objections — The 
Conrt of first instance found for the defendants on 
the merits and passed a decree in their favour with 
cut costs The defendants appealed against that part 
of the decree which disallowed them their costs The 
plaintiff filed a notice of objections to the decree on 
the merits as required by s 561 of the Code of 
Civil Procedure /XIV of 1682) Tho lower Conrt of 
Appeal varied the decree by allowing the defendants 
their c sts of suit and held that the plaintiff was not 
entitlcdto file any objections 21 eld that the Court rf 
Appeal was in error m holding that the plaintiff a ob 
jections could not be entertained. S o6l of 
the Co le gives the respondent tho power of taking 
any objection to the decroe at the hearing of an ap 
peal which be could have taken by way of appeal 
provided ho has filed a n tiee of his objccti ns not less 
than seven days before the date fixed for the hearing 
of tho appeal an 1 this power is independent of whe 
tber an appeal lies on a mere question of costs Ka 
mat r Eamat X L E 8 Bom 308 


Unsuccessful iutervenora 

—Civil Pro edure Code 4S59 * 348 —Unsuccessful 
interrenors (d fendaotsl who haro not appealed can 
not raise questions under*. 31& Act VUI of 1850 
UifBo Peesiud Mm* r Kavyis Dztxe 

[1W K 341 


APPEAL — conltn tied 

23 OBJECTIONS BY RESPONDENT 

— continued 

050 Co-respondenta — A defen 

dant or respondent cannot bo heard by way of cross 
appeal under* 348 Act\ III of 18 d 9 as against a co 
detendant or co respondent TABtrcx Nath Roy t> 
Taboos PN issA CnowDirsAn. 7 TV 31. 3D 

051 - ■ . — Civil Trocedurs 

Code 1859 t 348 —A respondent making a cross ap 
peal can take objection to any part of the judgment 
of the first Court adverse to him to which the appel 
latit can answer and which affects the appellant * 
interests only but the cross appeal/ fareapon lent does 
not open up any question between himself and his cc 
respondents for they cannot be allowed to interplead 
The law gives a respondent a right to raise objections 
at the bearing of the appeal bnt under a. 318 
Civil Procedure Code reasonably construed the con 
test is botweon two parties equally interested and 
not with third partiea JIaheoob All r Zcb Baeoo 
Bibee 9 W R. 78 

052 .. . . i — — ■ — . Civil Troet 

dure Code 1659 • 343 —Plaintiff sued two tenant* 
and his co sharer for ] mt rents Ilia suit was dis 
missed and the dakhilaa produced by the tenant 
defendants were declared to be false The latter 
appealed making the former and Jna co sharer re 
•pondents Plaintiff then appeared and made a cross 
appeal under a 318 Act VIII of 1859 Held that 
plaintiff had lio locus standi to entitle him to make 
a cross appeal against his co sharer upon the appeal 
of the tenant defendants Ancvto Doss Seik e 
Pam Joy Sini 11 NV R. 436 

053 Whether a re 

tpondenl can prefer a cross objection against 
another respondent — Ctcil Procedure Code (1889) 
t 5sj — i n a suit for possession of land the Court of 
first instance decreed tbe plaintiff a amt in part 
against the defendants Some of the defendants 
appealed to the Hi-h Court without making the 
other defendants party respondents. The plaintiffs 
preferred a cross objection under a 6CI of the Code 
of Civil Procedure The non appealing defendant* 
were added as respondents by an order of the High 
Court to the effect that they might he made parties 
with nt prejudice to any objccti n that might be 
urged on their behalf at the hearing of the appeal 
The non appealing defendants at the hearing of the 
appeal contended that they were wrongly made 
parties and that the plaintiffs could net urge their 
cross object™ as against them Held that as a 
general rule the n-Oit of a respondent to urge cross 
objections should be limited to his urging them 
against the appellant and it is only by way of 
exception to this general rule that one respondent 
may urge a or as objection against another respon 
dent the exception holding good among ether cases 
in those in which tbe appeal of some of the parties 
opens cut questions which cann t he disp- sed of 
completely without matters being allowed to be opened 
up as between co respondents j but as there was 
nothing exceptional in this case the plaintiffs were 
not alleged to urge their cross-objections against the 
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23 OBJECTIONS in MsiONDINT 

n«i appealing defendants UlMirw CiUJBx I OT 
CnowDnar r Jogexdr v Nath I oy 

[L L. R- 20 Cole 114 
654. .- ■ Cml 1 roee 

dure Code JSj 9 * 319 — \ plaintiff (respondent) 
mav take in bjccti n und r s Si 1 * against dc 
fendants who hive net appealed but who arc pro 
forma brought m as corespondent Pam I all 
MOOEERJEE T TABBA fcOO'TDCBEE DtDIA 

[W K. 1864 3 
Contra HoS ait Bt'Ksn Pctooah r Baboo Be 
TAB EE 6 W It 40 

055 C«r / rroct 

dure Cod J9->$ , JJ9 — One defendant rann t take 
an abjection uudir a. 34s <n tb appeal of a 
defendant ItrBBODA ^oo'tDfBEr Do see r Nob o 
ootal MriUCK W R 1884 234 

See Kheemyeitbee Dos EE t NiiAMnrn Mrw 

DCL 2W K. 227 

GrrnAcncB Batebjee r Mo'dioni’tBC Posbee 

[7W R 306 

Kl HEX CHrXDEtt r CniTXDBABOLLT Doss EE 

[2 Hay 180 

050 Alienee of eo 

rttpondenl — Cm! Procedure Code 1359 i 313 — 
The lower Appellate Court wsa held to b justified la 
refusing to eater into an objrcti n raised by there 
spon&ent -and r Act Mil of 16 9 • 318 in the 
absence as a party to the appeal of < nc of the parties 
interested in the decision of the first C urt Moizepk 
WI 89A r Moobaree Dhyb Det 22 W R 314 

657 — — ■ Alienee of eo 

respondent-— Crost appeal by only tom of respon 
denh — A question haling arisen in the execution of 
a decree as to assessing wasilat the first Court held 
that the decree holders were entitled to waaibt ef a 
2 anna 13 gundab share The J udge hcl I on tl o 
appeal of some cf the judgment debtors that the 
decree h lders were entitled to 1 anna 10 gundah 
share and rejected the objections raised by the 
decree h lders under ■ 34« Civil Irccedure C<de 
Held that t' e JueLe was wrong in ame ding the 
linns fa deer e as to the share as the objetti ti was 
not taken in the Court of first instance and that he 
was be und to dup se of the objections taken by the 
decree he lders under s 343 and if there was any 
difficulty arising from the abse cc cf ime (f the 
jnd ment debt rs he cupht to hare directed that 
they should be made respo dents Pbav Kibiiobe 
Deb r Mahomed Ameer 21W U 338 

058 Obfeeltott 

against at tent co-rtsponden * — An objection by way 
of crcsB appeal cannot be take i a™ainst a co respon 
dent who ib not presc t in Court and so unable to 
answer the obiection of tho cros app Hint Latl 
Chasd r Knaioo Koovwa* 7 "W R 632 

669 Allowing objection not 

taken— Cm! Procedure Code J8o9 i 343 — 
Court Feet iff* 1870 e 16 — The pnneijle tbit an 


APPEAL— cost, uric? 

23 OBJECTIONS B\ PESPONDEAT 
—conclude l 

A| peltate C urt should not go beyond the subject 
matter of the appeal applies to an objection called 
a er as appeal unler s 348 which enables the 
rcsp« ndent to take an) bjecticn to tho decision of 
the 1 wer C< urt w Inch he might have tak n if he had 
pref rrtd a separate appeal The j int effect cf this 
* eti n and < f Act 4 II of IS 0 s 1G is to 
place the respondent in the pe sit ion ef a cross appel 
iant in so far that he must btf re the hearing spe 
nfy lus matter of objccti n and must pay into Court 
the 6 urt fee attaching thereto An Appellate Cfurt 
was held to have acted without autlerty and to 
have contravened the Court Fees Aet in baaing vc 
Iiintarily suggested what it thought to be an emrof 
tl e Court betow and all wed the respondent to take 
it as an objection piling effect to tv e objection sub 
ject to the pajmeut f the Court fee stamp SnA 
none Soovdueee Debee r OoBivr'ioxEE ahai 
Bbojo Sootdybee Debee 21W E, 170 

660 Objections by pauper 

respondent— C«nf Procedure Code 1362 t BbJ — 
Objections by a respende t to a decree under s 561 
of the Code of Cml Procedure canrnt be filed tn 
formd paupem Babtijt liar v Rajaram Ballot 
I L R 1 Bom n o followed Aabayava c 
Khisdxa L L. R 8 Mad. 214 

88L CiulProoe 

dure Code 1882 s 561 — A plaintiff who has ob 
tamed leave to sue in formd pauperis and lias been 
successful in obtaining a decree for a portion of hi# 
claim but lias failed as to the other portion is not 
entitled on an appeal by the defendant to be beard 
in formd pauperis on erosa appeal as to the portion 
of his claim decided against him in the lower Court 
Iv TnE MATTER 07 BROJESIIWARI DAS! t GrBOO 

Chdkx Das L L R 11 Cal 733 

602 Objections filed by respon 

dent — Cml Proced re Code ( JS82J s 561 — 
Letters Patent — Appeal — Held that s 561 of 
the Cede ef Civil Procedure is n t applicable to 
ai peals n der s 10 of the Letters Patent I aysa 
lia r Gclab Kuak I L. R 21 AIL 297 


2i GBOULDS OF APPEAL 

603 Objections to order of 

remand in appeal from final decree— Citif 
Procedure Code 1S59 s 33o IS ”7 1SS2 s 541 — 
It is c mpetent to an appellant appealing frem the 
final judgment and decree to include in his appeal 
any legal ground* cf objection aottmat a prior decretal 
order of remand SIizajool hiss a x Bytshee 
Ditch 1 If W 193 Ed 1873 277 

064 Appellant not 

allotced to raise n appeal a contention inconsistent 
icitA tie cate relied upon in the Courti beloic— 
1 anance left een pleading and proof — Practice — 
Aa appeal cannot be maintained upon a grennd In 
consi tent with the case insisted on in the Courts be 
low notwithstanding that the new ground may be 
one that might have been brought ferward in the 
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U tJgOCNBb OP APPSAL-coneiWW 
first instance as aa alternative la a suit between 
the wading of two broth w* deemed the plaintiff t 
title rested cn this that lirr and the defendant a late 
husbands respectively having been the sons of the 
same father had therefore been sapindaB to each 
ether go that the plaintiff as the widow of the one 
would be the heir of the other expectant oo the death 
of his vs idow lu this character she sued to have set 
aside an adoption nj tde by the del endant The Court* 
however found that the plaintiff i husband was an 
illegitmuto son and nils sapmda and the suit was 
disin) Mil 2 he plaintiff now n[ pellant on findings 
of fact that both the sous were illegitimate urged 
that th nigh they could not mhmt from their father 
they jet could «nc ecdto the estate of me another 
Held that this er»tention vrar so mc«Bsistent with 
the cave nwle befow that it was now madowssiblr 
innati D<m v Zadaiwusai 2 & L T PC fit 
11 ft It P C 27 referred ti and followed Ga 
3k?ixai Radwkj. r V iscrosvA Santa srve>as o 

[X h R 16 Mnd. SOS 
L R. 18 L A 179 


23 DISSflfebAL OF AP£ EAL 


ees 


- Power of the lower Court 


to amend decref after diamieoal of appeal— 
Civil pro edure Cods f 1833d *t S51 and 577— 
Practice ~Tho dummol of an appeal under • Sol 
o! the Civil Procedure Code (188°) leaves the 
decree of the lower Court untouched neither confirmed 
nor varied nor reversed and it remains the decree 
of the lower Court which can amend it in order to 
brine it into accordance With its judgment Bath 
v Vaxcb X. X* R. 31 Bom. 648 

668 Effect of dismiBsnl of appeal 

■ — Ctal Procedure Cods 1592 * 552 — Amendment 
or operation of de res — Footer cf tke 2TtyA 
Court to amend rfecre of totter Court imprt 
perlj drawn — Cml Procedure Code /J892J 
*i 206 and 55 1 — Practice — The order of dismissal 
of an appeal under s 551 of the Cml Procedure 
Code hung a final determination of and an adjudica 
twn on the fjocsiiona raisid m the appeal is a 
decree and »» tins respect there « no distinction 
between an appeal which is dismissed under e 551 of 
the Civil Procedure Code and an appeal which i» 
dismissed under any fiber section of the Cod after 
full tot®. Royal Mtddi v L raja Me dd I Z 
Jl 3 Alai J referred to When an appeal ib 
dismissed under s 551 of the Cml Procedure Code 
or in the case of e. second appeal nhen the decree u 
one of dismissal the effect praetieallv is to omPe the 
decree which is confirmed the final decree to be 
Uccutcd iu th suit and the Hish Court mating 
*ueb ord-r ba» power to amend the decree of the 
lower Court win h has been in effect confirmed by it 
M ** to bnn 8 >t in confoiuntj with the judgment 
which is nisi c i firinpd. IJsu Scvdabj Devi i 
Usxou Basixjvj Cbowiiujia-vj 

Cl. X. Th 34 Calc. 760 
Confirwatson of decree Ou 
Appeal— Ctci} Procedure Code (t&Sy t 551 — 


APPEAL — ca net tiled 

25 DISMISSAL OT APPEAL— con oltnlt I 
The decision if the Full Bench »n Ptcfmvay 
yaujar r Sethavvattjar J L It 18 Alau 
211 that the jurisdiction of a Court of ftr*t 
instance to amend a decree under » 20G of the Civil 
Fmedurc Ode js ousted by the cowfirtnatwia of that 
decree on appeal applies finally to second appeal* 
dismissed under g. 551 tf tin, Code and to *ccond 
appeals tried after notice to th» respondent 2>lVM 
aim Naipd r McNiaion I edpi 

[tL A 23 Mad, 303 


APPEAL IN CRIMINAL CASES 

Cil 


3 AcqdittaM Appeals most 3o3 

2 Acts 3o7 

3 Crtmanao PnoctntfRR Copbs 

3883 1872 188. 3&^H 3.9 

4 Practice and Procedure 3CC 


Set Appeal to Fbivt Cotrveii— C'Rrsri 
i*AL Cases 1 lad. Jut 0 6 01 
aW R PC 13 0 Moore » 1 A. IBS 
30 Bom. 76 

.Sbe Assessors X. Ia R. 3 Calc , 70S 
See Income Tax Act 1809 

£2N w,ii3 
See Cases unde* J ucoiient— C iitMiNAi. 
Cases 

See LnnTAWC* act 1877 art 355 

(UB 16 Mad. 4H 
See Svrssiiz Court Bombat 

[3 M core si A 488 483 


1 ACQU1TTAI 3 AITEALS FROM 

L — Appellate judgment of ttc 

qUtttal — Crimtnaf Procedure Code 1572 s 272 — 
The wards appellate judgment cf ai- jmttal in 
Act X of 187. g 2”2 rrerp un-ant to include all 
judgments of an AppciUtt Court by which a con 
viction as 9<-t aside Government dp Bemaj. r 
Gooii/i Carunpn Cirownna? 

CS4 WR Cr 41 

2 Time for appealing — Criminal 

procedure Code iS”2 * 2"d~ ict Xl of 1371 
s 23 — Z»J»ifaf on — luider s 273 of the Code of 
Cnunu&l rrccedurt ns amfnded bv » .3 of Act XI 
if 1Si 4 *n appeal against an oi^mttal presented 
by tie Ooretvwent su mintbr sftci the date if tba 
judgment coinpimoed of was birred by lapse of 
time even thmgh the »ix months expired on the d»y 
the amending Art became law The amended s 273 
ebould be md by itself and no‘ as » cHnsc of the 
ordinary Statute of LvmHati ns Ft VARte tuu 
GoVESNME NT OT BOMB AT IN THE 5» STTER OS R?Q 

r Bobasji Baiabsaj II Bom 117 

3 — Criminal Protedurt 

C*te (Act X of 1*172) s 2T2—Un\tat on Aet 
X of IS7J t 5 el b and Jti II ar' Jo3 —An 
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APPEAL IN CRIMINAL CASES 
— con! need 

1 ACQUITTALS AITF4LS FROM — coa ti nurd 
appeal Vy the L-c*l Government and r •. 2 /« 
Criminal Procedure Code wu within time if pre- 
iented within six months frvm the date of acquittal 
The sixty days rule did not apply tururss r 
J riunu LLR. 2 CaL 430 

4. — — Appeal by Local Govern 

ment from judgment of acquittal— Cr imnnl 
Procedure Code (Act A of JSb ) t 4V - Uml r 
the Code of Criminal Friccdure ( \ct \ i f lbS.) the 
Local Government have the same n ht of app’al 
against aa acquittal aa a pen n convict id las f 
appealing against his convicti n and sentence and 
there is no ilistm rtion betw «n the mod of jm n dure 
and the principles up n which txth classes f aj pals 
are to be decided. Is the matter or tiie tetitics 
or the Depctt Legal Remembrancer Qcees 
Empress r PiBvrn Bursas Bit 

[LL.IL J7 Calc., 485 

B Officer appointed to prefer 

appeal — Judgment of acquittal — Cone cl n of 
culpable home de on charge of munter — On the 
trial by a jury cf a person on a charge of murder 
the jury found the accused n t guilty of the iff ucc 
of murder but convicted him of culpable li mieido 
cot amounting ti murdir The fccisions Judge 
although be dosa-reed with the verdict declined to 
submit the case to the High Court unlcr • 21/1 of 
the Criminal Procedure Cede The L< cal Government 
thereupon directed tko Legal Kernembraneer to 
a] peal under a 2/2 of tbo Ode and in pursuance 
ol this directim an appeal was preferred by the 
Jurn r Government 1 leader Held tliat the appeal 
was duly made Held further that the judgment 
passed by the Court of Session f 11 win,, the ver Let 
of a jury acquitting the prumcr was a jud inent of 
acquittal within the meaning of s _/■> Held 
al*j that there being an acquittal on the charge of 
murder the appeal lay Lmiress c JudoonatU 
Gangoolt LLR 2 Calc 273 

0 Appeal upon facta from ver 

diet of ajury — Criminal Procedure Code (Act A of 
1882J ee 417 418 423 — Under the pro' uioni of Act 
X oi 1&S2 no appeal at the instauce of the I ccal 
Go i tmeses! lies tram a a order of acquitted in a case 
which lias been tned by a jury when tbo questions 
involved are purely questions of fact for such an 
appeal to lie it must be supported «r n a ground 
which is covered by • 418 GOVERNMENT OP Ben 
oaj, r Pabmebbuh hi times 

[hLR. 10 Calc 1029 

7 Ground for setting aside ac 

quittal on Appeal— Criminal Irocedure Code 
1H72 s 272 — It u not because a Judge or a Magia 
trate has taken a view of a case in which the Lical 
Government docs not coincide and has acquitted 
accused pera ns, that an appeal by the Local Govern 
ment must necessarily prevail or that the Uij.li 
Court sh uld be called upon to disturb the irdiuary 
course of justice by putting in f rcc the arbitrary 
powers conferred on it by ■ 272 of the Criminal 
Irocedure Code The dang so should be limited to 


APPEAL IN CRIMINAL CASES 

— ront nued 

1 ACQUITTALS AFPE \LS FROM— continued 
those instances m which the lower Court has *o 
obstinately blond red and gone wrong oa to produce a 
result mischievous at once to tho administration of 
justice and the interests of the public Held there 
fore the Local Government having appealed from an 
original judgment of acquittal of a Be tions Judge 
that as such judgment was an honest and n t un 
rrss nahlc one of which the facta of the case were 
susccj tible such app al should he dismissed 1 sr 
miss or India r Gatadiv IL.B. 4 AIL 148 

8 Appeal by Local Govern 

ment from judgment of acquittal— Queen 
Empress v Qayad n I L 1 4 All 148 

foil wed by Bhoducbst j as to the principle appli 
cable to the determination of appeals preferred by 
the Lccal Government from judgments of acquittal 
Per Edge CJ — In capital cases where the Lical 
Government appeals under a 417 of the Criminal 
Procedure Code fam an order of acquittal it w 
generally speaking undesirable that the prisoner a 
fate should be discussed while he remains at large 
and the Government should in such cases apply for 
the arrest of the accuse 1 uniUr s 427 if the Cod 
Per Edof C-7 and Straight J — Every ease ns 
it arises must be decided on its own facts and not 
< n supposed analogies to other cases Oueen Tm 
press v Gayadin I L P 4 All 148 distin 
guishcd. Queen Empress t Gobarpiian 

[LLR SAIL 628 

9 — — Criminal Pro 
reduce Code (1882) s 417— Appeal by Govern 
ment —An appeal on behalf of Government in the 
exercise of the powers conferred by a 417 of tho 
Code of Criminal Procedure sh uld not bo entertained 
when the judgment aj pealed from is based upon 
faeta and the conclusions of the Court are such ft s 
may reasonably be arrived at upon the facts found 
Empress of Jnd a v Gayadin I L fi,4 All 148 
referred to Queen Empress t roBiYsov 

[LLR. 10 AIL 212 

10 ■ ■■ Criminal Pro 

eedure Code (1882J s 417— Appeal by Govern 

| ment from an acquittal on the same footing as an 
appeal from a conviction — In (he Code of Cnrninftt 
Irocedure there is no apparent distinction between 
the ri c kt of appeal against an acquittal and a ngbt 
of appeal agninst a convicticn bo far as the power 
f the Court to dial with the facts is concerned In 
both cases the arpell&nt has to satisfy the Ciurt that, 
there exists some good (and strong ground apparent 
cn the lecord for interfering with thed liberate deter 
mination of a Judge who has had all the evidence 
taken before him and has arriv ed at that determine 
tion with that great advantage in his favour Queen 
Empress v Qayad n 1 L E 4 All 148 and 
Queen Empress r Golardl an I L H^$All S°3 
referred to Qceev Eotbe&s r Frag Dat 

[LL.E, 20 AIL 469 


AX I of 1860) ss 96 et seq—Pghl of private 
defence— Presumption — Pleadings — Hell tint an. 
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APPEAL IN CRIMINAL CASES 

— continued 

1 ACQUITTALS APPEALS FBOM— eo»/i»Ke<? 
accused person who at Jus trial has not pleaded the 
right of private defence bnt has raised other pleas 
inconsistent with such a defence cannot in appeal 
set up a case founded upon the evidence taken 
at his trial that he acted in the exercise of the right 
of private defence neither is the Court competent 
to rai o such a pica on behalf of the appellant 
Queen Empress v Prag Bat I L J? 20 All 459 
referred to Queer Empress t Timtii 

[LLR 21 AIL 122 

12 Acquittal by Sessions 

Judge where he might have convicted 
under different section of Penal Code— 
Criminal Procedure Code 1872 t 272 — \\ hero 
the Sessions Jnd^o might npou appeal have convicted 
the defendants under a different section of an Act 
from that under which they were convicted by the 
Magistrate hut instead, of doing so he acquitted them 
—Held upon appeal by the Local Government that 
it was not a caae which called for the interference 
of the High Court AROimrous case In the 
MATTER OP TUB PETITION OP THE GOVERNMENT 

Phraser 7 Mad. 330 

Criminal Pro 

cedure Code 1872 s 272 — Where a person was 
convicted by a Magistrate under a 409 of the 
Penal Code for committing criminal breach of truat 
m the capacity of a public servant and was acquitted 
by the Scs ious Court on appeal on the ground that 
the breach of trust was not committed in such capa 
city and the facta proved constituted the offence 
of criminal breach of trust the High Court on the 
appeal of Government directed a new trial by tho 
Magistrate on charges under a 40t> of the Penal 
Code under the provisions of s 272 of Act X of 
1872 The Court concurred in the view taken by the 
High Court in an Anonymous case 7 Mad $39 
that the powers under s 272 should be exceptionally 
exercised Queen t DukARAk 7 N "W 196 

14 Difference of opinion be 

tween assessors — Criminal Procedure Code 
1872 s 272 — Setting aside order of acquittal — In a 
case tried by assessors in which the accused was 
charged with culpable homicide not amounting to tour 
dir he was acquitted by the Session* Judge and one 
of the assessors, while the other assessor was for a con 
viction The Government of Bengal having appealed 
under s 272 Code of Criminal Procedure the High 
Court on a consideration of the evidence set aside the 
order of acquittal and convicted the accused of the 
offence charged. Government or Benoal v 
Rawest Faxeer 23 W R. Cr 60 


— ; Conviction by assessors 

bnt acquittal by Judge— Cntn wsl Procedur 
Code 1S72 a 272— Cone etio» and sentence ti 
death ly High Court —Where tho assessors fount 
7 bnt the Jnd * a acquitted him 
the III b Court appeal under » 272 Cnmtna 
Procedure Code 1872 reversed tho Judge's dceuioi 
of acquittal and sentenced the prisoner to loath 
QUEEN t KniPAT Paibo 28 W B. Cr ; 


appeal IN CRIMINAL OASES 

— continued 

I ACQUITTAL® APPEALS FBOM~tJo»fia««? 

16 Appeal from refusal of 

judge to Add new charges— Appeal front 
interlocutory order — Framing additional charges 
— Criminal Procedure Code 1882 » 417 — Penal 
Code ss 206 423 424 —At the commencement of a 
trial before a Court of Session on a charge undir 
s 206 of the Pinal Code the Public Prosecutor 
applied to the Court to frame new heads of charge 
under s« 423 and 424 of the Code The Sessionj 
Judge postponed passing any final decision upon this 
application until it became apparent that the charge 
under s 206 was not sustainable on the evidence 
to be adduced by the prosecution After hearing the 
evidence for tho prosecution on this charge the 
Sessions Jndge without going into the defence or 
recording the opinions of the assessors passed an 
order of acquittal At the same time he rejected 
the application for framing new heads of charge 
holding on the authonty of Queen Empress v Appa 
I L E 8 Bom, 200 that he had no power 
to frame any new charges in addition to the original 
charge He was also of opinion that the dismissal 
of a complaint which the prosecutor had previously 
filed against tho accused on the very charges which 
were sought to be added was also a sufficient ground 
for rejecting the application The Local Government 
appealed to the High Court against the order of 
acquittal At the hearing of the appeal it was 
contended on behalf of the Crown that the Sessions 
Jndge was wrong in refusing to frame additional 
charges as sought by the Public Prosecutor The 
accused s counsel objected to this point being raised 
by Government in bu appeal against an order of 
acquittal Held per Te&ang J (1) that under 
a 417 of the Code of Criminal Procedure (Act X 
1882) it was not open to Government to appeal to the 
High Court on the ground of the Sessions Judge's 
refusal to add new charges or against any other 
interlocutory"order made during the trial (2) That the 
Sessions Judge ought to have finally disposed of the 
application for framing additional charges at the very 
commencement of the trial when it was made espe 
dally because it did not purport to be based on any 
facts other than those contained m the depositions 
record d by the committing Magistrate Queen- 
Empress c V a jut am L L. R, 16 Bom. 414 

17 Power of Court to order 

arrest pending appeal — Criminal Procedure 
Code 1872 t 272 ( 1882 s 427 J —In an appeal 
under ■ 272 of Act X of 1872 the Iligh Court has 
power to order the accnaed to be arrested pending 
the appeal. The Queen r Gobin Tewabi 

[1LE1 Calc, 281 

Empress r Manga L L. R. 2 AIL 340 

EMPBES3 r Earut Baxsh 1LE 2 AIL 380 

18 — Exercise of jurisdiction on 

appeal by Government— Grounds of objec 
tion — Criminal Procedure Code ( IS82J s 477— 
Pract ce — Per Rasade J —The Hi(,h Court in 
cscrcmi g jurisdiction m tho matter of appeals 
against niquittals should confine its cxercui to tho 
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appeal in criminal cases 

— CO*tin*fd 

L ACQUITTALS ArrFALS FROM— occluded 
particular praam!* of oljecthm whioh arc raised by 
timrmnwnt a-sinst the acquittal complained of 
Qrrzs Entbess r Kabjgowda 

[L L. It., 10 Bom- 61 

2 ACTS 

10 ■ Act XI of 1840 — Appeal to 

Me Ihjb Court — ^hedultd Dutnets Act (XI V of 
X e T4)'-E*lt 4i of rules framed under t 3 of Art 
XI of 1^5 — Agent to Governor •« Khandesb 
District — The areturxl were convicted und r ■ 201 
if the Penal Code (Act XI \ of 18iA> if an ffincc 
CTO mi tied in the village of Gnlamba la the Mchwas 
Estate cf "bal in the Khand'sh District and 
aentenced by the Agent to the Oovcrnnr each to 
rafter ngrroU* iJDpn* nment foe fire year* The 
Apcnt tried the owe un l r the rale* framed nnd r 
Act XI d IMG. The aroused appealed to the Ili^h 
Court under rule 44 of the rule* framed under •- 3 
cf Act XI if ISlG lit H that the appeal did not he 
i> the Dh-h Court Lul 41 was ultra xtrtt a* no 
jvtw-cr was given by Act XI of 184f to Government to 
confer appellate power* on the Sadar loujdari 
Adalat aa wa» practically done by tlie rule Act XI 
of 1S46 bang repealed m the McliWail Tillage* by 
Act XIV cf 1874 rule 41 could not be continued 
either by the notification published in tho Bombay 
Government Gazette for 18*9 Tart 1 p 116 or by 
the notification published m the Bombay Govern 
went Gazette tor 1887 Part I p 19 Queen 
Kufuess t Sabta L L. R, 16 Bom 605 

20 Act XXXVII of 1866 -Con 

met ion by C mmittioner of Sonthal Tergunnaht — 
l*o appeal lie* to the Iligb Court under Act XXXVII 
of 1855 from a conviction by tho Deputy Commis 
aioner of the Sonthal 1 ergunnab*. QceeN c Boy 
DO iAcnr M ooeebjee 17W E Cr 11 


Sonthal Tergunnahs — Scheduled Dufrtclt Act 
A/r of 18*4— Under ■ 4 (el 1) of Act 

XXXVII of 18o5 (which it .till to force \u the 
Sonthal P ergunnah*) all *eutence* passed in criminal 
ease* are final Dc«i Dat IUi r Mjabat Hosein 
[LL.R 12 Calc 630 

22. Act Hof 1804 0 29 —Appeal 

from tentenet of Political Betid ent at Aden to 
High Court Bombay m criminal cate anting in 
Perm - A j riaoner charged with hating committed 
murder in the island of Penm was committid by tho 
Magistrate at Penm to be tned before tho Political 
Resident at Aden. Having been found guilty and 
sentenced to death he appealed to the High Court of 
Bombay By the Aden Act II of 1864 * 20 it i* 
provided that no appeal shall lie from an order 
or sentence passed by the Resident m any criminal 
ease The High Court however admitted the 
appeal beio^, doubtful 8s to whether the above pro 
vision arplied to cases arising In tho island of Penm 
Queen twraESS c Mamjai Tekchand 

[L L R, 10 Bom., 268 


APPEAL IN CRIMINAL CASES 
— continued 

2 ACTS— continued 

23 Act XIV of 1808 s 11 

Order of conviction under —There is no appeal 
from a conviction under® 11 Act XIV of 18G8 for 
a registered prostitute neglecting to appear for 
examination. Jn be JIpeta Era be 

(17 W R, Cr U 

24.— Bombay Cotton Frauds Act 

(IX of 1863) Order under — Quart — Whether 
an appeal lay notwithstanding s 411 of the Criminal 
Procedure Code 18C1 m a case of conviction under 
t 2 of the Bombay Cotton Frauds Art (IX of 1803) 
and sentence of one month i rigorous imprisonment 
with an order for confiscation of the cotton Eto r 
JrvAN Usman 3 Bom Cr 12 

25 Bombay Ferriea Act (XXXV 

of 1850) Order of Magistrate under— Row 
Beg XI X of 1827 » 14 — An appeal lay from the 
summary determination of the Magistrate of a zillab 
undir a 16 of Act XXX\ of 1850 (an Act f 0 r 
regulating the Bombay Femes) to the Sessions Judge 
Such appeal need not be preferred within eight days 
undtr s 14 of Regulation XIX of 1827 ReO t* 
Maihabi Lawi 6 Bom Cr 45 

20 Burma Courts Act (XVII 

of 1875) 8 25— Transfer of case from Sessions 
Judge — Criminal Procedure Code 1872 e 64-— 
Potter of Special Court at Bangoon — Burma Courts 
Act XVII of IS75 s 3d —The Special Court of 
British Burma has power to entertain an appeal iron) 
a sentence of death or other sentence passed by tho 
Judicial Commissioner in a case transferred by him 
to his own Court from that of the Sessions Judge 
under tho powers conferred by » 64 of the Code of 
Criminal I rocedure and s 35 of Act XVII of 1875 
(the Burma Courts Act) tho hearing subsequent to 
the transfer being an exercise of original jurisdiction 
on the part of the Judicial Commissioner Em 
PBE 39 e Terr Ooe L L R 4 Calc , 007 

27 — Cattle Trespass Act (I of 

1871) — Atcard of compensation under Cattle Tres 
pass Act I of 1871 t 22 — l*o appeal lies from an 
award of compensation passed under s 22 Act I 
of 1871 In be GrNESa Pebshad 3 N "W , 200 

28 • 8 22 —Appeal 

from an order ateard ng compensation for illegal 
tenure of cattle — Code of Criminal Procedure 
( Act X of 1882) ts 404 407 —i , o appeal 
lies from an order passed under s 22 of the Cattl 
Trespass Act (I of 1871) awarding compensation for 
illegal seizure of cattle Queen Eitpeess r Raya 
Lakhma I L. R« 10 Bom 230 

Dnno: c Denonath Deb alias Daw 

[L L. R 15 Calc 713 
In be Ksadab Khan L L. R 11 Mad. 659 
Queen Fmtee 3S e Lasshmi Nabayan 

[LL.R 19 Mad. 238 

29 — Income Tax Act (IX of 

I860) b 25 — l*o appeal lay to a Sessions Judge 
from the order of a Magistrate fining a defaulter 
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APPEAL IN CRIMINAL CASES 

—continued 

2 ACTS — concluded 

tinder b 2s of the Income Tax Act IX of 1869 
Queen v Mudboo Dutt 14WE. Cr 71 

30 Police Act (V of 1891) Con 

notions under — Convictions under the Police Act 
(V of 18G1) are appealable like other convictions 
lMien the appellants are convicted by an officer 
exercising the powers of a Magistrate and sentenced 
to imprisonment exceeding the limit prescribed by 
s 411 of the Code of Criminal Procedure the appeal 
lies to the Sessions Court Queen r Thaeoob D033 
[6 W R. Cr 22 

3L Presidency Magistrates Act 

(IV of 1877) S 41 — Prosecution Sanction of 
Judge to — ho appeal lay from the order of a Judge 
directing a presecutnn under a 41 of the Presidency 
Magistrates Act In the matter of the petition 
of JANOKEY jSath Roy LL R.2 Calc 468 

32. 8 167—' Where 

a person has on his own plea been convicted on a 
trial held by a Presidency Magistrate an appeal to 
the Hi e h Court on the ground that the conviction 
was illegal and therefore also the sentence does not 
lie according to the provisions of a 107 of the Presi 
deucy Magistrates Act No IV of 1877 albut that 
the M a "ist rate has sentenced the person to imprison 
went for a term excecdin 0 six months or to a fine 
exceeding two hundred rupees Empress v Japan 
M Tadab I L It. 5 Bom. 85 


8 CPIM1NAL PROCEDURE CODES 1861 
1872 188 1893 


33 ... — Effect of repeal of Act — Cn 

ninal]Procedure Code (Act AT of 1872 ) s 36— Act 
\ of 18S2 s 408 —On the 9th of December 1«R2 a 
person was convicted under bs 457 and 109 of the 
Indian P nal Code and sentenced to three jears 
rigorous imprisonment by a Deputy Magistrate in 
Assam exercising special powers under s 36 of the 
old Code of Criminal Procedure (Act X of 18,2) 
The new Code of Criminal Procedure came into force 
on the 1st of J anuary 1833 The prisoner presented 
an appeal to the High Court f om the couvic ion 
and sentence above mentioned on the 21rd of January 
IS’3 Held by Field J (Mitteb J express ng 
no decided opinion) that the case was governed by 
a. 403 of the new Code of Criminal Procedure and 
that no Appeal lay to the High Court Pongai t 
The Emfbs s LLB. 9 Calc. 613 

[12 C L. Ii. 600 

34. Order of Deputy Commis 

Bionor— Cr mi nal Procedure Code 1672 1 36 and 
* j ,,,on lo 2‘t sanction of Seiiiom 

J J ge W here a D pn ty Commissioner’s order re- 
under Act X „t 18 , 2 , 3C tll( , „„ t „„ o£ 
tb fc™. J«d.« the nigh Court bad no jomd* 
— '">» “ until .0 sanction oil 

Qywn v ‘-HAM Bass 25 XV B. Cr 18 

36 - - ■ Conviction by Deputy 

S2 d " Crim 'nul Procedure 
Code 1B7~, e. 36 —Q B< rr«— Whether wher a 


APPEAL IN CRIMINAL CASES 

i — continued 

3 CRIMINAL PROCEDURE CODES 1861 
1872 1882 1898 — continued 
person had been convicted by a Deputy Commissioner 
invested under s 36 of Act X of 1872 and sentenced 
to a tern of imprisonment requiring under that sec 
tion to he confimed by the Sessions Jnd D e to which 
such Deputy Commissioner was subordinate and such 
sentence had been confirmed accordingly an appeal 
lay to the High Court against such conviction and 
sentence Emybess of India c Nadua 

[LL.R. 2 AIL 63 

38 Order sanctioning entertain 

ment of complaint— Cate under ts 468 469 
Criminal Procedure Code 1S72 — No appeal lay to 
the District Jndge from an order of a subordinate 
Court according sanction to the entertainment of a 
complaint in cases in which such sanction was required 
by bs 468 and 469 of Act X of 1872 In the matter 
OF THE PETITION OF BULWUNT RAX 6 N W 124 

37 — Order sanctioning prosecu 

tion — Criminal Procedure Code s 19a— Re r« 
sion —No appeal lies from an order granting cr refus 
in,, to gTant sanction to prosecute under a 19o of the 
Criminal Procedure Code The proceeding under 
• 195 of the Code of Criminal Procedure by which 
such an order may be set aside is a proceeding in 
revision and not by way of appeal Mbhdi Hasan 
r TotaRam LL R. 15 All 61 

See Queen Empress t Ganesh 1 amkeishna 

[L L R. 23 Bom. 60 

38 Sentence by officer in Non 

Regulation District— Criminal Procedure 
Code 1869 es 445A 445C — An appeal from a 
sentence passed by an officer in a Non Regulation 
district invested with the powers mentioned in 
s 415A Act VIII of 1869 lay under s 445C to the 
High Court only Queen i Luntbo Singh 

[14 XV B. Cr 18 

39 Trial held by officer with 

Bpecial powers — Criminal Procedure Code ( Act 
1 III of 186 9 J t» 445 A and 445C— Deputy Com 
m ttxoner — Act X of 1872 ts 36 and 270 — The 
right of appeal to the High Court given by b 445C 
of the Criminal Procedure Code to persons convicted 
oM a trial held by an officer invested with the power 
described in s 44 5 A was confined to cases in which 
the officer has exercised that power Queen r 
Dhona Bhooya 6 B L. R. E B 668 

[14 W Ih Cr 33 

40 Right of appeal to the High 

Court by a person other than a European 
British subject jointly tried with such 
subject— Criminal Procedure Code 1SS2 ts 404 
4o2 — A person not being a F uropean British subject 
who is tried before a District Magistrate jointly 
with a European British subject cannot claim under 
a. 1 2 of the Code of Criminal Procedure (Act X 
of 1882) the right of appeal to the llmli Court which 
is cxclus vely reserved to such European British 
s ibjtct In be Solomon IL.lt 14 Bom 160 
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APPEAL IN CRIMINAL, CASES 

3 Cl IM1VAL rrOCFPIRF CODE 1 ' 1SH 
IS 2 1$S_ l^S-con! nned 
4L — Illegal conviction— ippeal 

on tie meei/g —No a) peal upon the merits can te 
entertained from a conviction which was based on no 
1 ral evidence an 1 wl icli was absolutely bal in lur 
Queen v VoAciJ Clunder Chvttc padhia 2 11 T 
(r 13 distinguished. Queen t I oobno CiirNnrB 
Do s 8 W IL, Cr 60 

42. — Order for additional evi 

dence by Appellate Court— Cr i tnnl rrorr 
dure Code l^fl t 42* —When an Ajptlhtc C urt 
under a. 422 <f the Cde of Criminal lncniur 
din-cted a Court of first instance to tale adlti nal 
evidence an appeal on the merits to the III J> Court 
m net tbrnby given I ro r N antamuak 
Lttameam 8 Bom Cr 04 

43 — Order for additional evidence 

by Session!! Judge— fnn not Ir cedurt t di 
(Art nil of 1^6 Jj g 4*2— Art \ fliT2 g 282 — 
bpon an a] peal from a aentinee j>a«sc 1 by a Magi* 
Irate the^cssnns J u<!_e remand id the cast f r the 
purptae if additional cviletice being taken by tie 
Ijww Conrt. ‘'nch evidence haring be n taken tv 
the Magistrate the ease was returned to the A| j tf 
late C nit The Seasions Judgt then di prsvl of th 
ease in the manner jrcscnbod ly • 410 of the 
Criminal 1 roccdure Code On an a] j lication 1 y the 
jrisouef to tie Hi"h Conrt to be all wed to a] peal 
en the inenta of the caw under t 409 Act \\\ 
cf 1&T1 — Held no appeal by to the Hi h C urt on 
the menta In tue matter or tiie ietitiov or 
Duavobab Gno e 0 33 L. It. 483 

[16 W It Cr 33 

44. Judgment of Sessions 

Judge confirming illegal sentence of Magis 
trate — The Assistant Magistrate having decided a 
case without examining the witnesses f r the defence 
named by the prisoners the Sessi ns Judge on appeal 
ordered the evidence f those witnesses to be taken by 
the Assistant Magistrate Their dep<8itions laving 
been returned to 1 im the Sessions J udge proceeded to 
deal with the ease nndcr s 4°2 of the Code of 
Criminal Procedure and convicting all the pnoncra 
confirmed the judgment and sentence passed by the 
Assistant Magistrate Held that tl e judgment of 
the Sessions jud^e (though in form confirming the 
Assistant Magistrate s judgment and sentence) was m 
substance an original judgment au 1 tliat under s 403 
an appeal lay from it to the High Court upon the 
merits Queen* Mojiesq Chunder CntJTTOPADniA 
[2 W R, Cr 13 

46 Taking of additional evi 

dence by Appellate Court— Vumtttal of 
Apj eal — Aceuted t right of appeal from Much d * 
mutal — Code of Cr m nal Irocedure (Act V of 
1898) i 429 — 11 here an Appellate Court I as under 
s 429 of the Cod if f nminal Procedure takeu addi 
t local evidence the accused wh se ajpeal has been 
d smis-n 1 ty such Cr art has no ri ht of appeal to the 
Hi"! Court Quztl. 1 mpbe 3 r I ahak 

[LL.R 27 Calc 372 
4 C W N 497 


ArPEAL IN CRIMINAL CASES 

i crimimi pRoemuru com>» isci 

18 - 1^9 18^3-00 t one l 

40 Order for fine and im 

prisonmont rot in alternative— f nm nal } r 

cedurt Code 191 * t 411 411 of th< Criminal 

1 net lure C, d 18f9 must be construe 1 strictly nil 1 
will onlv ap] ly to cases in which cither imprison 
ment or fine 1 ns been aw nnle 1 by tlie sentence ami 
not to cases in which bntli punishments nre awarded 
by one sentence In the latter raw therefore tin r« 
was a n^ht of aj peal AAOvruors Cvsr 

[I N W Ed. 1873 302 

47 Decision of jury ns to nui 

sance— There was no nj.t of aj j»al from th« 
decision of a jnry app, mted to try vrhttlur the <>l r 
of a Magistrate for the removal of n nuisnnct limit r 
s 303 of the Cod f Criminal 1 rrcetlure was rcas >n 
abte and proptr blUTABAU r I vvcavvsd 

[WW R Cr CO 


48 - 


• Ordor of Sessions Jutlco 

S ni . nB ,S^ e8B< i, r _? Ildor Criminal Troceduro 
Code 1801 a 364 — The onlcr fuSi i nsJndui 
unUr s. 3ot of the C <1 f Criminal I me 1 ire 
fining an assessor was „ t approlsll In TI1B 
MATTEH or TUB PETITION Or Goi n S| ||( N J) A88 

[SWRCr 83 

, 4 ® 7 — Order of Sessions Court 

for detention on refusal to give security - 
Cr m nal rroce lure Co te 1872 7 809 J, > L, 
lay fn m the order of a Swum* Court fixing a ,! * rl 
of dt ten tun under Act \ of 1872 ■ 008 f or nl 
accused party refusing to famish atcm.ty Qrrev 
r Roonoo Dome 24 W R Cr fj 


60 


-cX.T’o 1 ,” '"""r sood'beha’rtou? 

pmrd b , I . Dirtrirt miller tic tin 

visions of s 1-3 of the Criminal 1 roccdnre Cwh and 
on reference by the Magistrate confirmed by the 
Sessions Judge under the same section rcquinn. a 
person to he detained m prison until L 0 should 

kUAul TheF™*’ Ci.akd 

KUAN e The Emphe S3 L L R 0 Calc 878 

for coSI^^l r Cr 3' r ‘»e »o=url ty 

and 286 illus (d) Act \ of 1ft? ' 

M»ci a tra.t. tll f 1 M 85 l C> ’ lrt fr<ra nn ordcr r a8ard bj^a 
Magistrate of the district rcnuirn g a pirson ti 
security for good behav lour Queen L Ndjvau B ° 
[22 W H 


62 - 


Decision of Bench of Ma K i« 

trate s— Summary Procedure— Criminal n 8 
*r , Col. (MX fury rj. ™{"l 
appeal lay to a District Magistrate firm tl,« V * 

of a Bench of Ma~,stratcs com^elof IT’. 10,1 
Magistrate with second class powers and twA*" t8,,t 
Honorary Magistrates in a case tne,i or mnr e 
Will of the Criminal Irocedure C dt ij[ r , c,ll I’ 

i(5 £ j K 



( 303 ) 


DIGEST OP CASES 


( 804 ) 


APPEAL IN CRIMINAL CASES 

— continued 

3 CRIMINAL PROCEDURE CODES 1801 
1872 1832 1893 — continued 

TIIE MATTER OP THE PETITION OP IIaYH'DAS EOP 

Bathdar Roy r Jagu Mean 

P.L.R 9 Gala 08 11 C L. R. 423 
63 — — -— Decision of Bench of Magig 
tratea with second class powers— Conne 
iion — An appeal hea under s 407 of the Code of 
Criminal Procedure from a conviction by a Bench of 
Magistrates invested with second or third class 
powers Queen Empress t ^aeayanasaui 

p.L.R,9Mad., 38 

54. Order for maintenance of 

illegitimate child — Criminal Procedure Code 
lb6l s 316 — Held (UitEBT J dissenting) that 
no appeal lay from the order of a Magistrate under 
s. 316 of Act XXV of 18G1 directing a man to pay a 
monthly allowance for the support of his Dlegitimate 
child. Queen r Golam Hossbin Chowdery 

[2 Ind. Jnr NS 88 7W R Cr 10 

66 Order for recognizance to 

keep peace— Criminal Procedure Code 1861 ss 
209 280 424 — There was no appeal to the Sessions 
Court from an order made by a Magistrate under 
s 409 of the Criminal Procedure Code 1861 requiring 
a penal recognizance to keep the pcaco under s 280 
The Court of Session may howev er in such a case 
no dir e. 431 of the Code call for and examine the 
record of the Court below and if it shall be of 
opinion that the order of the Magistrate is contrary to 
law refer the proceedings for the orders of the High 
Court Req v J1 mask ah K Khabkar 

[3 Bom. Cr 1 

68 • Order of Magistrate levy 

ing penalty for forfeiture of recognizances 
to keep the peace— Cmrauwf Procedure Code 
1872 * 502 — A first class Deputy Magistrate decided 
that a bond for keeping the peace had been forfeited 
and proceeding under s 502 of the Criminal Proce 
dure Code levied the penalty An appeal was enter 
tamed from this order by the Sessions Judge of South 
Arcot and the order was reversed. A petition was 
then presented ondir s 294 of the Cr iminal Proce 
dure Code praying the High. Court to reverse the 
order of the Sms bus J u<lt,e Held that the order of 
the first class Deputy Magutratre was n t open to 
appeal The effect of the penultimate clause of s 502 
considered. Ananthachabbi r Ananthachabbi 

tLL. H. 2 Mad. 109 

57 Order dismissing com 

plaint — Appeal by protect tor from order of dis- 
missal — In a case of dismissal of complaint by a 
Deputy Magistrate it was held that a prosecutor had 
no rv’ht of appeal hut ought to have moved tho 
Magistrate to procure under t. 434 of the Code of 
Criminal Procedure a reversal by the High Court 
of the order of dismissal Ltaix, A Co r Sax 
M rvDtE W It. 1884 Cr 23 

68 Order of Magistrate re fas 

ing to recall witness for prosecution.— No 
•ppeal lies to the hessians Court from the order of the 


APPEAL IN CRIMINAL CASES 

— continued 

S CRIMINAL PROCEDUrE CODES 1861 
1872 1882 189S — continued 
Deputy Magistrate refusing to recall the witnesses for 
the prosecution for the purpose of cross examination 
In the matter op the petition op Bfxiuos 
Beheeios r Queen 10¥ R Cr , 63 

59 • Order of Sessions Judgo 

imposing fine on witness under s. 228 
Penal Code — Insult to Judge — An appeal lay 
against an order of the Sessions Court imposing a 
fine upon a witness under s 228 of the Penal Code for 
intentional insult to the Sessions Judge sitting in a 
stage of a judicial proceeding Where the High 
Court on appeal were satisfied that the witness did not 
intend to insult the Judge the order was set aside 
Queen t Chappu Menon 4 Mad. 148 


10 Order for imprisonment — 

Consolidation of separate sentences — Criminal 
Procedure Code (Act XXV of 1861) s 411 (Act 
X of 1872 s 273) — A was convicted of offences under 
ss. 143 447 and 211 of the Penal Code and sentenced 
by the Magistrate to one month 8 imprisonment for 
each offence Held that under s 411 of Act XXV of 
1861 there was no appeal The separate sentences 
could not be taken together and combined into one 
sentence bo as to give a right of appeal Queen 
t> Lagaedi Pabawanik 

(lRLRACr 3 10 W R Cr., 3 
Queen t Monty Sheikh 0 W R Cr 61 


81- Sentence of fine and lm 

pnsonment— Criminal Procedure Code 1861 
t 411 —Held that no appeal lay where the sentence 
of imprisonment and of further imprisonment id de- 
fault of payment of a fine does not in the aggregate 
exceed the term of one month. Keo t Shankar 
Venraji 3 Bom Cr 16 


62. Appeal from sentence of 

Presidency Magistrate — Criminal Procedure 
Code ( Act X of 1682) s 411 —bo appeal lies from 
a sentence of six months rigorous imprisonment and 
a fine of R200 or a further period of three mouths 
simple imprisonment passed by a Presidency Magis 
trate SCHEIN c THE Queen EltPBESS 

[L L R 10 Calc 799 

83 Criminal Pro 

cedure Code (1882) t 411 — Appeal front aeoneic 
t on by a Presidency Mar/ strafe — Sentence — S 41 1 
of the Code of Criminal Procedure (Act X of 1882) 
does not allow an appeal in the case of a conviction by 
a Presidency Magistrate where the sentence inflicted is 
six moDths rigorous imprisonment and a fine of R125 
or w default a farther period of three months* 
morons imprisonment. Sehein v Queen Empress 
I L E 16 Calc 799 followed Queen Emtekss 
c XIaRI Sayba L L. R 20 Bom. 146 


64. Appealable sentence— Costa 

of complaint in Criminal Court order on 
accused to pay — Criminal Procedure Code s 413 
—Fine— Court Fees Act (VII oflS'O) s SI —An 
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ATPEAL IK CRIMINAL cases 
— ro»if *«*? 

3. CRIMINAL rrOCEDUPE CODE" 1*C1 
1872 1«!S2 IK'S— tent naed 
order paxied by * Magistrate nndcr *- 31 of tho Court 
Yrtt Act, directing an accused person to pay to the 
complainant the Court fee paid on the petition of 
complaint, is no part of the sentence so as to male it a 
sentence of fine within the terms cf s. 413 of the Code 
of Criminal Procedure and an order there! ire sen ten 
eing an accused person to 14 days rigorous Imprison 
went and to pay the costs U not appealable SUhav 
A05DCZ.C Haras Ghose 

pLL.IL 20 Calc. 687 

@5 Order as to restoration of 

Immoveable property— Crimin'!/ Procedure 
Code (Art X of H62) tt 401 620 522— June 
d chon of Appellate Court to rerene e*c\ an order 
—There is no appeal fn-m in mlr restoring jxa 
tcsiion of imm viable property gml rs 622 of the 
Criminal Procedure Code ( let X it 188°) nor call 
such an order be regarded as an integral part of the 
judgment appealed from so as to stand or fall accord 
tng a* the judgment u upheld or reversed, Ratudtb 
Surma Gottam t Jtatiruddin J L JR 14 Calc 
634 Qneen Empreie r Fait ah CAand 1 L X 2t 
Colt 499 In re Annapurna Bat I L R 1 Bom 
530 and Rodger v Comptoir I) Ftcompte de Pans 
X B 3 J* C 465 referred to Ram Ciiami>ba 
MlSTBY C Noam MlBDILA 

[LL.IL 25 Calc. 630 
2 C -W N 225 


06 Order for punishment for 

separate offences— Crimm<i/ Procedure Code 
1672 t 273— Addition of rentencee — M here a person 
is chirped with two s< pa rate iffmces in one trial the 
amount of the wlxlc punishment awarded for the two 
offences must be regarded as one sentence f< r the par 
pose of determining whether an appeal lies under 
a 2<3 of the Code of Criminal Procedure or not la 
THE MATTER OT THE EMPRESS e lURADIIAN TAVrXI 

[3CLR 511 


67 CaBes tried together of 

which some are appealable and some not — 
Criminal Procedure Code 1S61 * 411 — W here 

several pers ns were tned together and e nvictcd 
under s 147 < f the Penal Code of noting and two of 
them were sentenced to pay each a fine of R 0 or 
in default of payment to undergo rigorous impnsrn 
ment for a month and the others weTe sentenced to a 
severer punishment the Sessions Judge entertained an 
appeal by all the pns ners being of opinion that the 
test under s 411 of the Cede of Criminal Procedure 
as to whether a case U appealable is the maximum 
sentence passed in it Held that an appeal only lay 
In the cases of th se wlio had been more severely 
sentenced and the Hi"h Coutt annulled the order of 
the Sessnns Jud-’e passed with reference to those 
of the accused who 1 ad been only fined RoO and 
restored the oiY’inal stutenecs passed upon them 
Rza c Kaxttdhai Meouaeuai 7 Bom. Cr 36 


68 Transfer of territory from 

one Presidency to another Effect of on 
right of appeal— Criminal Procedure Code ISGl, 


APPEAL IN CRIMINAL CASES 

3 CRIMIN \L rnOCFDURE CODFS 18C1 
1872 18SA, 1893 — concluded 
t 40S—24 4" 2a Vxct e 104— Letter* Patent 1662 
el &>—Bom Rep II of 1S27 * 16 cl 2— II eld 
tint there was nothing in the manner in which tho 
district of North Canara was detached from tho 
Madras Tree idency and annexed to the Presidency of 
B imh»y to prevent the Code of Criminal Procedure 
from cpintnn therein as if it hud always formed a 
part of the Presidency of Bombay or to deprive 
a coni ict found gmlty by the Sessions Jndge of the 
district on the 18th September 180“* of the right of 
appeal which he then would have had to the High 
Court by Virtue of s 403 of the Criminal Procedure 
Codi and of 21 A 2o 4 ict c 104 and the Letter# 
Patent (18G2) el 2C Cmng an appeal to the 
Hi».h Coart from a district is not subjecting that 
district to the Regulations within the meaning of 
Regulation II of 1827 (B m ) 0 1C cl 2 KlO 
t A XAXKAT3TAUI 2 Bom 112 2nd Ed., 106 


4 PRACTICE AND PROCEDURE 

60 Appeal preferred after 

tlmo— Criminal Procedure Code 1661 * 415 — An 
apj cal preferred out of time and without any expia 
nation of the delay may bn rejected at once under 

• 416 of the Code of Criminal procedure Qpeen 

r HruoDutja Ono3E 6WR Cr 40 

70 — Computation of tuno for 

appeal— T me for attaining copy of tentence or 
judgment Reduction of — In computing tuno within 
which it is competent to a defendant to appeal against 
the scntonco of a Magistrate tho numVcr of days 
taken by the Court to preparo a copy of tho sentence 
should bo omitted Qceek v Ton Cn engam 

[6 Mad. 349 

7L Right to appear by mook 

tear — Criminal Procedure Code Act X of 1872 

* 278 — An appellant in a criminal Case has a right to 

appear and he hoard by a moohtear EitruEas r 
S mro am GOTTDO LL.R. 6 Born 14 

72 Presentation of petition of 

appeal — A petition of appeal in a criminal case 
may he presented to the Appellate Court by any per 
son anthemed by the appellant to present it In 
ins MATTER or StJBBA AlTAlA 

[LLH.1 Mad. 304 


73 - 


-Presentation of 

peat— c riminal Procedure Code f 1682) » 419*— 
. e Criminal Procedure Code b 419 require# that a 
criminal appeal shall be delivered to the proper 
officer of the Court either by the appellant or his 
pleader Where a petition of appeal was not pre 
sented to the Court but was deposited m a petition 
box kert for the convenience of parties within the 
Court precincts and intended for the d p sit of papers 
for the Court — Held that it had not been, presented 
and was nghtly returned for legal presentation 
Queen Empress 1 \asudevayta 

[ILE 10 Mad , 354 
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APPEAL IN CRIMINAL CASES 

— continued 

4. PRACTICE AND PROCEDURE — continued 

74 Presentation of 

appeal petition by the clerk of the appellants 
pleader — Criminal Procedure Code (1832) s 419 — 
Presentation <-f au appeal petition by the clerk of the 
appellant a pleader is equivalent to a present 
ation by the pleader himself when it is signed by him 
and he is duly authorized. Queen Empress p 
Karupea Udatan LLP 20 Mad., 87 

7B ■■ Criminal Pro 

cedure Code (Act X of 1382) s 419 — Presentation 
of criminal appeal — A petitnu of appeal under 
the Criminal Procedure Code is n t duly presented 
when baring been signed by a pi -adcr it is handed in 
by a person who is not his dirk and over whose 
conduct and actions he has no control Queen 
Empress i Pamasami L L. R. 21 Mad. 114 
78 ■ Criminal Proce 

dure Code t 419 — Petition of appeal Presentation 
of — A petition of appeal sent by post is not presented 
to the Court within the meaning of Criminal 
Procedure Code s 419 Queen Empress r AnurPA 
[ILB. 15 Mad. 137 


77 Notice of appeal— Criminal 

Procedure Code 1872 ss 2"8 279 — Pleader hotice 
to —The fact that the pleader of the accused is present 
in Court when an order is made admitting an appeal 
docs not relieve the Court fiom the necessity of 
piv mg notice to the appellant of the day fixed for the 
hearing of the appeal In xhb matter op Gopai. 
Chunder Mundeb IOC L.R 67 


78 Power of Appellate Court 

to dispose of appeal in absence of the 
appellant — Criminal Procedure Code ss 420 \ 
421 422 and 423— Appeal preferred by appellant 
«« Jail — Where an appeal preferred under s 420 
of the Criminal Y roci dure Code has been admitted 
by tbo Appellate Court and notice has been properly 
pnen under s 42° and the record of the caso has 
been sent for and perused under s 4°3 the Appellate 
Court is ctmpetcnt under the last mentioned aecti n 
to dispose of the appeal though the appellant is not 
present and is n t represented by a pleader The 
only limitation placed by » 423 on the powers of the 
Appellate Conrt is that the Court before disposing of 
the appeal must peruso tho record and if the appe] j 
lant is present or is represented by a pleader tho 
appellant in person must be heard or the pleader 
must be heard. So held by tho Full Bench (JIah 
mood J dissenting) Held by Mahmood J 
centra that the pnncii 1 a of audi alteram partem \ 
and u&i jus iii remedium and the provisions of 
8. 422 of the Code as to notice of appeal imply 
tfist where an appeal is admitted and not rum 
msnly rejected ond r a 421 tho appellant must 
Juvve a real opportunity of being heard that in 
the passage In a. 4*3 after pernsing the record 
and hearing tho aj pellant or his pleadir if he 
, ff nn . tlw word hc "fen. to th plea ler 
and must net he read M nther of them that 
In any case the words if he appears make it 
a condition precedent to the disposal of an appeal 


APPEAL IN CRIMINAL CASES 

— continued 

4 PRACTICE AND PROCEDURE— continued 
under the section that the appellant is heard or 
at least has the choice of appearing that the 
word appears refers to the personal appear 
ance of the appellant and that an appeal which 
has been admitted cannot be disposed of unless the 
appellant is before the Appellate Court or can be 
heard within the meaning of s 423 Semble per 
Mahmood J but the High Court in appeal is 
competent to send for a criminal to appear before 
it to explain a difficulty in his case Quben Empress 
t Pohpi LLR 13 AIL 171 

79 Duty of Court to fix date 

of hearing — Criminal Procedure Code 1872 
s 278 - A general notice posted in a Sessions Court 
house that appeals will he heard for admission only 
on the first Court day after the date of presenta 
tion of the appeal is not a compliance with the re- 
quirement of s 278 of the Code of Criminal Procedure 
ii that a reasonable time shall be fixed within 
which the appellant his counsel or agent may appear 
and be heard in support of the appeal MALAN « 
The Queen INS 6 Mad. 11 

80 Rejection of appeal for 

non appearance — Criminal Procedure Code 
1S72 s 27* —When a criminal appeal has been re 
j feted without hearing the appellant s pleader and it 
is afterwards proved to the satisfaction of the 
Appellate Cturt that an adequate excuse has been 
made for the pleader's non appearance it is open to 
the Appellate Cjurt to rehear the appeal on its 
merits Anonymous 7 Mai Ap 29 

8L Omission to fix time for 

hearing' — Criminal Procedure Code I8"2 t 278 — 
It hen the Appellate Conrt did not fix a reasonable 
time for the appearance of the appellant or his 
counsel as required by ■ 2<8 Act X of 18*2 the 
error was held to invalidate the proceedings In the 
MATTER OE THE PETITION OP IIURI PEBSUAD 

[24 -W R Cr 60 

82 Power of Court on appeal 

— Stolen property — Criminal Procedure Code 
ss ol7 620 —An order passed under s 617 of the 
Code of Criminal Procedure may be revised by a 
Conrt of Appeal although no appeal has been pre 
ferred in the case in which such order was passed. 
Queen Empress t Ahmed 

[L L R. 0 Mad. 448 

83 Powers of Appellate Court 

to alter finding of Court of first instance 
— Criminal Procedure Code s 423 — ll here the 
Court of Session had tned convicted and sentenced 
an accused person under g. 409 of the Penal Code 
and the High Conrt was of opinion that the convic 
tion was not snstainable under that section the Conrt 
refused to alter the finding under « 423 of tho 
Criminal Procedure Code to ft conviction for BOme 
oth r cffinco for which the accused bad not been 
charged cr tried. Queen Emtress r Lid ad Khan 

[LL.IL 8A1L 120 

84- Alteration of 

connexion o» appeal — ' When on appeal against a 
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4 TFACTICF \KP rrOCEDUrt-ronf.NKf* 
conviction for one offence it became apparent that 
with ugh there was net sufficient evil nee to supp rt 
the cxmirti n there vn evidence which miglt have 
led to the ccnrietm of the appellant* f t an c* enti 
ally different effmee with which they had not been 
charged the Court declined to consihr that evidence 
with a view to altering the eenvicti n of the apptl 
lants. Qnrrn In press v Par&nfi I Ceetly ’Softs 
IS * 7 P 130 rif erred to Qcten Furness r Irsur 
[IL.II 20 AIL 107 

85 Power of tingle Judge ou 

Appellate Side— 7?«fc 30 Jan J Co —A Jtnl^e 
cf the High C,ntt sitting alone on the Appellate 
^ide ha* the power to hear and dispose of ajpeal* 
in criminal cate*. Qcern r COAMtRA Jrai 

[OBLH e 1717 H Cr 47 

86 • Power to hear appeals— 
Criminal rroctdurt Code 1*61 mi 14 and 412— 
Offeer to hear erim nal matter! — Magistrate of 
1) it net — Government may by proclamation d clarc 
and direct that an Assistant Collecter in charge of the 
Collectorate dorms: the absence cf the C< Hector *hall 
be during that penod tlie officer in char-e with the 
executive administration of the district in criminal 
matter* and *uch officer being within the mean 
in" of a. 14 of the Criminal Prrcedure C de the 
Magistrate cf the district may hear appeals from 
subordinate Magistrate* under t 412 of the Ceide 
1 eo r BiUisnASKAs IIininAM 3 Bom Cr 18 

67 Concurrent Ju 

riidtefion of Magistrate —Held that the power 
conferred upon the Magistrate FP at Broach to 
hear appeals did n t exclude the jurisdiction which 
the Magistrate of the district had by law and that 
the proceeding* in any case m which a prisoner has 
appealed from the ehcisi n of a sub< rdin&te Magis 
trate to the Dint net Magistrate must be forwarded to 
the latter 1 eo r Umtiia ErouATir 

[6 Bom. Cr 8 

88 — Powers of Appellate Court 

in disposing of appeal— i ppellant bound to 
show or undjor interjeren e — Cr mtnal Procedure 
Code ss 421 423 — A c n ict«d per* n appealing 
is not in the same p siti n bef re tl e \j p llate Court 
as he is before the Court trying him he must satisfy 
tie Appellate Court that there is sufficient ground 
for interfering with the order of conviction and jf 
no such ground is shown it is the duty of the 
Appellate Court not to interfere Empress c Sail 
wav I al L L R. 6 AIL 388 

89 ■ Powers of Appellate Court 

in cases of trial by jury when there has 
been misdirection — Cnm nal Procedure Code 
(1882) ss 418 423 and 537 — An accused in a 
trial by jury is entitl d to the verdict of the jury 
on questions of fact and where a v enhet is vitiated 
owing to misdirection, ly the Julge the Appeal 
Court has no option but to set asid the verdict and 
direct a re trial tV ere the App al Court to go into 
tie facts in such a case it would be substituting 
the decision of the Judges of that Court for the 
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—cost nued 

4 1 1 ACTICI AND 1 HOCEDURE — continued 


verdict oi the Jury who have the opportunity of seeing 
the demeanour of the witnesses and weighing tho 
evid ncc with the assistance which this affords 
whereas the Judges of the Appeal Court can only 
arrive at & decision on tho p rusal of tho evidence 
Malm v Attorney General of Lew South J Cates 
L J (1804) A t 57 referred to S 537 of the 
Cede of Criminal Procedure does not warrant an 
Appeal Court in a case where there has been 
misdirection in a charge to a jury going into tho 
iihnco with a view to decide whether there is 
sufficient evi Jence to justify a conviction Under 
e 418 an appeal in a rase tried by a jury lie* on 
matters of law only and the Appeal Court lias no 
power to try the accused on matters of fact Tho 
word erroneous in cl (/) of I 423 must not bo 
read as wrong ou the facts but must be read in 
ci nnecti n with the words that foil w as meaning 
that theverhet lias been vitiated and rendered bad 
or defective by reason of a misdirection or a mu 
understanding of thi law M Afabaji Kiian i 
Qpeev Empress LL B. 21 Calc 055 

00 Power of the Appellate 

Court to alter a finding of acquittal into 
one of conviction— Criminal Froce lure Code 
(1832) s 423— The \ppdlit Court can under the 
provisions of s 423 oi the Cnminal I roccdure Code 
in an appeal from a conviction alter the finding of 
the lower Court and find the appellant guilty of an 
offence of which he was acquitted by that Court 
Quee* Empress i J abahtix*. 

[L L R 23 Calc. 075 


QL Powers of Appellate Court 

—Enhancement of sentence— Criminal Fro 
cedure Code (1882) s 420 (h) (3)— ilterat on from 
fne to tmpr sonment — Held that tho alteration by 
an \ppcllate Court of a eenterce of a fine of R50 or 
in default two m nths simple imprisonment to a 
sentence of six months rigorous imprisonment was an 
enhancement of the sentence and as such prohibited 
by s 123 of the Code of Criminal Procedure Queen 
J npress v Dansanq T)ada ILF. 18 Horn 75 1 
referred to Qceen Empress r Lack mi Kant 

[LL.R. 18 AIL 301 

Queen Empress r Dan sang Dada 

[I L R 18 Bom 761 


82 Criminal Pro 

eedvre Code (1882) s 423 (h) (3)— Penal Code (Act 
XL J of 1860) ss 147 and 3~"9 — Jur*sd et on of 
Magistrate — In a case where the accused were con 
victod by a Deputy Magistrate of the pfftnee of not 
mg under ■ 147 and theft under a 379 of the Penal 
Code and sentenced to four m nths for the first and 
tw< months f r the latter rffenee but on appeal tho 
District Ma istrate considering the ease to be one of 
theft rather than noting abandoned the sentence under 
* 147 hut upheld the convict low under a 3 9 of tho 
Penal Code and sentenced them to six months ngnrcus 
imprisonment —Held that what the District Magis 
trate had in effect done was to enhance the sentence 
under s 379 of the Penal Code which he had no 
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4 PRACTICE AND PROCEDURE — continued 
power to do nnders 423 cl (6) sub* a (3) of the Code 
of Cmmn»l Procedure Ramzan Kunjba t Past 
rnzuwAS Chowbe L L. R. 24 Cfllc 318 
An pin Sheik c Aeobdi Datia 

(L L. R., 24 C&le. 317 note 

93 — - Criminal Pro* 

cedure Code (18*2) t 423 — Connehcn amt sentence 
on tiro separate charges — Retention of sentence 
where conviction on one of the chargee tn reverted — 
Where an accused person is connoted and acntenced 
on two separate charges the Appellate Court has no 
power in appeal to maintain the whole aentenco 
when it reverses the c nviction on one of the charges 
as to do ao is in effect to enhance the sentence 
Queen Empress r Hanma 

[X. L. K. 23 Bom. 700 
94. - Power of Appellate Court 

to order a re trial— Criminal Procedure Code 
(V of 1898) t 423 el (b) —A conviction and sentence 
under a 211 of the renal Code by aMagistrato having 
jurisdiction to try the case was on appeal set aside 
and a new trial under the same section was directed 
by the Sessions Judge It was contended that the 
power to order a new tnal under a 423 ch (A) of 
the Criminal Procedure Code could only he exercised 
when the conviction and sentence were set aside for 
want of jurisdiction m the trying Magistrate Held 
that there is notbuig w a 423 el fA) of the Code 
to limit the power of an Appellate Court to order a 
rotnal Queen Empress v MaulaPu^sh 1 L 11 
15 AXU 205 and Queen^Empress ▼ Jala nulla I 
L R 23 Calc 97 o followed Queen Empreee ▼ 
Suklca, I L S 8 All 14 disapproved of Satis 
Chandra Dab Bose c Queen empeess 

L L. R, 27 Calc. 172 
[4 C W N 188 

95 Appellate Court Duty 

of — Presumption — Per White J — The sound rule 
to apply in trying a criminal appeal where questions 
of fact are in issue is to consider whether the con 
viction is right and m this respect a criminal appeal 
differs from a civil one In the latter case the Court 
must be convinced before reversing a finding of fact 
by a lower Court that the finding is wrong Pbotab 
C nUVDEB MUKEBJES V EMPRESS 

[UC L.R.,25 


00 ■ -Duly of Appel 

late Court trying enm nal appeal — If the Jndgi 
of the Appellate Court has any doubt that the con 
station u in lit one whatever the original Conri 
has done the Judge of the Appellate Court shoulc 
discharge the accused. In this respect the duty oi 
an Appellate Court in criminal eases is not similar t< 
that rf an Appellate Court in civil cases In tin 
latter case the Court must be satisfied before Sett in t 
aside an wder of the lower Conrt that the order l. 
WTon." ProtaA Chunier 51 ah t nee y Empress 1. 
C Z II 25 t Bowed. Mrug Khan r Sior 
L L. B., 23 Calc , 341 


APPEAL IN CRIMINAL CASES 

—continued 

4 PRACTICE AND PROCEDURE— continued 

97 . Evidence not 

gt ten ti» lower Court— Opinion of Judge as to ere 
dibility of witnesses — The High Court declined on 
appeal to receive evidence which was available on the 
tnal below when the pnsoner deliberately elected not 
to give evidence in reply to the case made against 
lnm Per Markup J — It is not the duty of the 
High Conrt in appeal to try a pnsoner de novo upon 
the recorded depositions The Court « bound in 
forming its conclusions as to the credibility of the 
witnesses to attach great weight to the opinion 
which the Judge who heard them has expressed upon 
that matter Queen r Wadhub Chunpeb Orel 

[21 W R. Cr 13 

98 - — ■ Jurisdiction of High Court 

to dispose of cases after holding jury have 
been misdirected — Criminal Procedure Code 
( Act J of 1898) ss 298 299 423— Pe-t rial — 
Quare — Whether in setting aside a conviction on the 
ground of misdirection to the jury the High Court 
has any power to re try the case having reg ard to 
e. 423 Criminal Procedure Code SadhU Sheikh t 
E MERE 3 3 4 0 17 1) 570 

09 Appeals from conviction 

on trials by jury —Appeals from convictions on 
trials by jury where illegal evidence has been ad 
nutted should be dealt with on the same principles 
ns appeals in which there has been a misdirection by 
the Judge or an otnisaion on his part to give the 
jury proper directions Beg v RamasWAmx Mud- 
lun 0 Bom. Cr 47 

100 Improper admission of 

evidence — Discharge of prisoner on appeal— 
Courier i on f et aside — Where the High Conrt on 
appeal found the evidence against a prisoner m 
sufficient to support the conviction and would if the 
case had been before them on the facts have reversed 
the conviction if the case had been tried without a 
jury they ordered the verdict to he set aside anil the 
pnsoner to be discharged though where a verdict is 
set aside on appeal they can order a new tnal 
Queen r Mahtma Cbandba Das 

[8EL R., Ap 108 16WE.,Cr,37 

10L Evidence — Procedure on ap 

peal — Evidence talcs before the 2!egtstnte bat 
not used at the tnal cannot be referred to on appeal 
Queen r Wa2ira 

[8BL,R Ap 83 17 W It Cr 5 

102 — Right of complainant to 

be heard as respondent on appeal. — In erfani 
ral cases a complainant cannot claim as of right to 
be heard as a respondent in appeal rhe matter is 
in each cate in the discretion of the Court Anont 
mous 7 Mad. Ap 42 

103 — Difference of opinion be 

tween Judges of Division Bench — Letters 
Patent cl 36— Criminal Procedure Cod* ( Act 
XXI of 1881) s 420 — When a cnminal appeal is 
beard by two Judges sitti g as a Division Conrt and 
they diffw in opinion the opinion of the senior JuiLo 
must prevail under s 30 of the Letters Patent of the 
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4. n tCTICE AND PrOCFDURE — -continued 

I! igh Court nf IS Co notwithstanding s 420 of the 
Cr imi nal Procedure Cod QrzEN r Kazih Tnx- 
Soos SB.LIL.r B. 25 10W E. Cr 45 

104 - Alteration of charge and 

conviction of graver oflence —It u not c m 
jxtmt to an Appellate Court to find a prisoner on 
appeal guilty of a graver efface than that with 
which he wti charged at his trial nnleaa an npportu 
mty ii afforded hi the accuied of defending himself 
apauut the charge ao altered. IN THE lunm or 
llWAKKA llANJIIEE 0CL.IL 437 

105 Stay of proceedings— Power 

Of High Court — ktay of or in* iwl proof'd ngi — 
JV»y tr * — Forgery — hen a Civil Court direct! that 
Criminal procecdingi be taVeO against a party to a 
«uit before it for perjury or forgery the High Court 
haa no power on an appeal being preferred against the 
decision of that Court, to direct that aucli proceedinga 
he stayed until the appeal shall have been heard and 
determined. In tub matter Or THE petition or 
Lamfrasad IIazka B. L- R-, Sup VoL, 420 

Rah Pabsuad IIazabee r Soomathra Dabba 

[5 W R, Mia 24 

100 Death of Appellant- 

Abatement of appeal — II gk Court Power of 
rer sioi* of —The (Xde of Criminal Procedure give* 
bo nght to the heir devisee executor or any other 
representative of a deceased convict, to lodge an 
appeal or continue and prosecute an appeal already 
lodged. (hZHBAXL J dissenting ) —The appeal 

lodged by » convict abates on bis death The High 
Court nevertheless may call for and exam me the 
record of the case with a vievr to revision and rectifi 
Cation and may make such order thereon at it may 
consider just Empress t Donoaji Ajcdaji 

[1L.1L 2 Bom 664 

107 Criminal Pro 

eedure Code ( 1882 J i 431 — Appeal ly accuted 
ayaiiwf contichon — Power of ret txon by U gh 
Court — Two persoua M and A were convicted of cn 
mioal breach of trust and each was sentenced to one 
year’s ng rous impnsoument and fine of Hi 000 Both 
j ns mere filed au appeal to the H)* , b Conrt A died 
pending hia appeal On M s appeal the High Court 
passed an order acquitting him aDd reversing Ins con 
Motion and sentence Thereupon one of the relatives 
of the deceased A applied to the High Court to 
set aside the conviction and sentence passed in his case 
anil order the fine to he refunded Held that on A a 
death his appeal abated nnder a 431 of the Code 
of Criminal 1 rocedure (Act X of 1882) As the case 
turned on the appreciation of evidence the High 
Court declined to interfere in the exercise of its revi 
aional jurisdiction referring the legal representatives 
of the deceased to the Governor in Council for redress 
In be A ABI6HAH 1. 1* R- IQ Bom. 714 

108 . Rejection of appeal— Cnmi 

nal Procedure Code 1872 e 2*8 — Act AI of 18*4 
$ 26 — When the Appellate Court rejects an appeal 
under Act X of 187° a 2/8 it is prohibited by Act 


APPEAR IN CRIMUfAL CASES 
— concluded 

4, I RACTICF AND PROCEDURE — eoncli/rfeif 
XI of 1874 » SC from enhancing the sentence 
Axool Sibcad * Fast asi a 24W B,Cr 29 

109 Right to withdraw appeal. 

—A petition of appeal presented for admission may 
be withdrawn. In the matte a of Chunder h ath 
Deb BCLE 372 

110 . Qtsure — Whether 

a petition of appeal against & conviction can be 
withdrawn after the Appellate Court has perused the 
cvid nee lx tee matter op Dwakka Manjhee 

[0 C L. R,, 427 


APPEAL TO P RIVET COUNCIL. Col 

1 Cases in which Appeal lies ob not 374 

(а) Appealable Obdebs 374 

(б) Substantial Questions of Law 381 

(e) Concurrent Judoments on Facts 384 
(/) Valuation op Appeal 331 

2 Practice and Procedure 389 

(а) Leave to Appeal 389 

(б) Time fob appealing 390 

(r) Miscellaneous Cases 394 

3 Stav op Execution pending Appeal 39S 

4 Effect op Pbiyt Council Decree ob 

Ordeb 401 

5 Criminal Cases 402 

See Limitation Act 1877 s 6 

[LL.K. 16 All. 14 

See Limitation Act 1877 B 12 


[I L. R 10 Mad., 373 
LL.K. 16 Mad. 100 

See Cases under Limitation Act 1877 
AST 177 

Set Cases under Privy Council Pbao 

TICE OP 

— Order granting or refusing — 

See Cases undbb Letters Patent nion 
Court cl 15 


1 CASES IN WniCH APPEAL LIES OR LOT 

(a) Appealable Orders 

L Order of High Court dismiss 

ing Munsif— Peng Peg V of 1831 t 26 
el 2 — An order of the High Chart at Calcutta under 
s 20 cl 2 of Bengal Regulation V of 1831 dis 
missing a Mnnsif for corruption in the exercise of his 
functions as Judge is final and there is no jumdic 
tion in the Judicial Committee to admit a special 
appeal therefrom In the matter op Sree Mohuw 
Gbuticcx 13 Moore a 1 A 343 
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APPEAL TO PRIVY COUNCIL 
— eon* ured 

1 CA«Ka V\ WHICH APPEAL LIES OP >0T 

— continued 

A Decision as to admissibility 

of special appeal — Art III of 1*43 — By Act III 
of 1*«13 the decision of a single Jndge of the Sudder 
Conrt of Bombay as to the admissibility of a special 
appeal was final so far as the Sndder Court was 
concerned but the Act did n t extend to take away 
the rvht of appeal to the Privy Council. Modes 
K ircnoosBow Hoestttjee r Coovebbjl*e 

[4 IV R, P C 94 8 Moore alA, 448 

3 Award under Act XVTTX of 

1848— Adnmtt'ratic* of pnta'e et , ale of Aaroi 
of Surat— Statute, 7 $ 8 PV e 69 3 4 4 Will 
IV c 41 — \n Act of the Legislature of India — 
(WHI of ISIS) — empowered the Governor in Council 
cf B tn'ay to acfcnmuter the private estate of the late 
■'iiwab of fiurat and it was bv s- 2 enacted that no 
Act of the said Governor of Bombay in Conned in 
respeit of the administration to, and distnbnti n of 
such property from the date of the death of the 
said \aw»b should be liable to be qnesti ned in any 
Court of law or equity " 'so provision seas made for 
an appeal from the Governor's decision. In pursn 
ance of the power conferred by this 4ct the Govern 
raent arent at c nrat to wh m the matter was referred 
made an award distributing the estate in certain 
shares am-ng the heirs of the deceased which award 
was confirmed by the Governor in Conned On an 
application by a claimant diautisfied with the award 
to the Judicial Committee for leave to appeal fra the 
Governor in Council a confirmation of the award. — 
Held that the award was n t such a judicial act as to 
come within the operation of s 3 of the fitatute 3 & 
4 Will IV C 41 or the " A 8 Viet- c C9 and 
could not be entertained by the J udicial Committee 
without a special reference to them by the Crown 
under s 4 of the statute 3 4 4 Wfi. It c 41 Iv 
be Nawjjj or brxar 5 Moore s L A., 409 

4. Order under Act XL of 

1858. — \n Appeal from an o-der under Act XL 
cf lSoS, appointing a person to be guardian of a 
mm r and manager f his property bears no value 
and cannot be earned to Her JTaje ty in Council 
Peib.es Dive c Hcbecws Kom 14 W IL, 299 

3 Ord-r rejecting application 

for review — An appeal lies to the Pnry Council 
under s. 30 of the Charter of the Hi^h Court from 
an order rejecting an application for a review of 
judgment. The petition of appeal must be presented 
within six months from the date of the said order 
'MzrR Ail Kb as r Ojoodhtabjut Knsjc 

[1WR Mis 13 

Axeeboovt sa Bigcx r I.vEEBiirr Koowwar 

[5 IV IL, Mis, 17 

e — Order confirming sale in 

execution — O dtr ma de on appeal — Letter/ 
Ta nt el 33-24 f £> l~et e J04 , 15 —Certain 
property basin l*eu a Id in execution cf a decree 
l^e jud-ment-daw applied ti have the sale set 
a id. Ihu application sras rejected but a review 
of the trohr rej 'ding i was *u sequenUy granted. 


APPEAL TO PRIVY COUNCII 

— continued 

1 CASES IA WHICH APPEAL LIES OR NO! 

— continued 

and the sale set aside and an application by tin 
auction purchaser for the cancelment of the crole: 
setting aside the sale was refused. Thereupon th< 
purchaser applied by petition to the High Court pray 
mg that the order made on review might be reversed 
In his petition he submitted that the sale ought t< 
have been confirmed when the application cf tin 
judgment -debtor to have it set asid was firsl 
rejected, hut the pebtim did not contain a formal 
prayer for confirmation of the sale A rule however 
was granted, calling on the judgment-debtor to eho* 
cause why the order reversing the sale should nol 
be set aside and the sale confirmed, which rule aftei 
argument was made absolute The judgment-debtoi 
having obtained leave to appeal to the Privy Conner 
from the order making the rule absolute the pur- 
chaser objected that such order was not appealablt 
under cL 39 of the Letters Patent I^6o on the 
ground that it was net an ord r made on appeal ’ 
Held that as the purchaser had obtained a rule 
calling on the judgment-debtor to show cause why 
the sale sh- ulJ not he erm firmed, and had allowed 
that rule to he made absolute he could not contend 
that the order making the rule absolute was n t 
an ordtr made on appeal. Senile— Orders lead, 
by the High Court under s. 15 of 24 & 2a liet 
c 104 are subject to appeal to tbe Pncy Council 
HCedEO hAEAll- SAHC r GRIDHABI SpiGH 

P-3 D LB. 103 

Grid nam Sctgh r Ucrdzo Jiaratc Sahu 

[21 W R. 203 

7 — — Order rejecting review— 

Order made on appeal — Letter, Patent ele 39 and 
42— An order rejecting a review of judgment is net 
an “order made on appeal within the meaning of 
cL 39 of the Letters Patent of the High Court 
In cases cf appeal made under cL 42 of the 
Letters Patent the Court ought n t in transmitting 
the proceedings connected therewith. sJ»o to send 
such proceedings as applications fir renew of the 
judgment cf the High Court and the orders of the 
Court thereupon. Evatet Hosseix r For’HAX 

Jims lRLB,rB,l 10WE,rB,l 

8- Uifference of opinion be- 

twron Judges of Division Bench of High 
Court — Letters Patent 1^65 et 15 and 39 — An 
appeal lies directly to the Privy Conned from the 
decree of a Division Bench cf the Ui^b Court on an 
appeal from the mcfussO altheugh the Jocfi.es 
differed, and upon the prints of difference a further 
appeal to the Hl& Court is given under cL 1„ cf 
the Letters Patent. Iv the xattik or the rm 
now or tat Covet or Wards ov eehaij- or the 
Faja or Daerawga 

[7ELE. 730 101V R, 101 

9 — Letters Patent cL 39— -fp- 

pealfron den non of II v* Conrt ippellate S de 
— Cl 39 of the Letters Patent of 1S<U5 does not 
rest for its an henty cm the 24 A 2a 1 id™ c lOi 
and was net inserted in pursuance of that Act 
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APPEAL TO PRIVY COUNCIL 
— <onttnwrd 

1 CAbES IN WHICH APPFVL LIES OR NOT 

— continued 

cot'jfqT: cutty any power which it gives to admit an 
apival to the I my Council from a deemon of the 
High Ctttrt cm it* Appellate Side n not one of 
tlie power* which the High Court is, by the first part 
of *. 9 of 21 A 2a \ let c 101 commanded to tier 
ewe Is in* jurrea or tue rrmios o? Fepa 
Hoe ret I.LB.,1 Calc. 431 

10 Interlocutory judgment— 

Letters patent el 40 — Queifiei* of preset ee — 
Order for inspection of dorimeKlt — ' No nj peal lie* 
under *. 40 ct the amended hotter* 1 atiut of the 
lliph Court to the Privy Council from an inter 
locotory judgment or order of a Judge of the Jlifch 
Court until inch judgment cr order baa been subject si 
to an appeal to the High Court under cl 15 of 
the Letter* Patent except in these casca ui which 
bv reason of the number of the Judge* who have 
made inch ord r an appeal under cl lu la given 
directly to the Pnvy Council Semite— The High 
Court will not in the excrcue of it* discretion allow 
an appeal to the Pnvy Council upon a mere question 
of practice *uch a* an order for the inspection of 
document*. Sovbai v Ahmedbijai Habibuai 

[9 Bom 398 

1L Interlocutory decree— CinZ 

Procedure Code (Ac* XII of 1SS3) t 595— Final 
decree— Pract C e —Where the High Ceurt reverse* 
the decree of the Court bel i*t and remand* the case 
for re trial ou the merit* and for a new decree to be 
poised by the Court bel w no appeal lie* a* a matter 
of right under a a9o of the C*xlo of Cn il I rocedurc 
(XI\ of 1882) to the Pnvy Council albeit the value 
of the subject matter admittedly exceed* ttlOOOO 
a* »uch a decree of the High Court unit final 
hut an interlocutory decree In such a case a ccr 
tificate *h uld first be obtained under cl ( ) of the 
aectirn that the case u a f t one fer appeal to Her 
Majesty in Conn il Isiivabgab IIuduoab r 
Caudabama Aalabsamj L L. It 8 Bom 548 

12. Interlocutory order — C«r«Z 

Procedure Code 1877 j 695 d (a) — Final order 
— An order tf the High Court directing execution 
to proceed is not a final decree judgment or 
order within tho meaning of cl (a) • 69./ of the 
Code of Civil Irocedure Act X of 18/7 and there 
fore no appeal lie* from it to the Pnvy Council 
JOOE SUB SA11AI t MUBAtUO kOOEK 

[lCIsE. 354 

13 ■ CiriZ Procedure 

Code 1877 ss 594 596 -The District Jnd c e of 
Gharipur recalled to hi* ow n file the proceeding* m 
tl c ex cutlon f a dicreo which were pending in the 
Court tf the Subordinate Judge of bhahabad and 
disalhw ed an appheati in for the execution of tho d cree 
win h had been preferred to that Judge Tho Hi*,h 
Court on appeal from an order of the District Jud^e 
annulled his trder as void f r want cf jurisdiction 
ai 1 remitted tho i ase in order that the application 
might be disposed of ou its merits directing that the 


APPEAL TO PRIVY COUNCIL 

— continued 

i cases in which appeal lies or not 

■ — continued 


record of the case sh uld be returned to the Subordi 
natc Judge of Shahabad On an application for 
leave to appeal to Her Majesty in Council from the 
ord r of the High Court — Held that *uch order was 
in the nature of an interlocutory order and was not 
om fnm which the High Court could or ought to 
grant leave to appeal to Her Majesty in Council 
I alas DnAnt Rai r Tadiu Fbasad sn.011 

[LL.R. 2 AH. 65 

14. Pinal decree or order — Cud 

PrtCrdure Code ( Jet IT of 187*) ss 6J 5 600 — 
An order in a partnership suit for account refusing 
to all w the plaintiffs to hav e their accounts taken 
in a particular manner suggested by themselves 
unless they would ernsent to give certain credits in 
their accounts t > the d fendants is n t a final decree 
within the meaning of cl (6) of s 69a of tho Civil 
Procedure Cod alth/ugh the effee of such order 
may be to mako it impctiible for the plaintiff* to 
proceed further in the east and consequently an 
appeal from anch an order of the High Court to the 
Queen in Council does not lie Aben Sha t Casstbao 
Baba Saiieb LLR. 0 Bom 260 


15 — Cud Procedure 

Code 1877 t 59o fa ) — Final decree —Certain 
persons interested iu an award applied under s 625 
of the Civil 1 roccdure Code to Lave it filed in Court 
The Court mado an order under s 526 that the claim 
of the plaintiffs bo decreed Tlie defendants an 
pealed to tho High C urt from this decree Tho ' 
High Court held that the appeal would not lie and 
suggested t tho jlaintiffs to apply to the lower 
Court to givo judgment actording to the award and 
a decree to folliw it Thereupon the plaintiffs made 
an appheati m to the low er Court of the nature Bug 
gested but styled it one for review of judgment 
Tho lower Court granted the so called review of judg 
ment The defendants appealed from the order tf 
the lower Court contending that the review tf 
judgment had bien improperly granted On the 
23rd June I860 the High Court held that tho order 
of the lower Court was not appealable not being one 
passed on review of judgment but on an appheati n 
to give judgment and d creo in aecordanco with an 
award which had been filed in Court Tho defen 
dint* applied for leare to appeal to Her Majesty m 
Council from tho order of tho High Court of the 23rd 
June 1880 Held, that such order was not a final 
dccrco within the meaning of * 695(a) of tho Civil 
1 roccdure Code and therefore it was not appealable 
to Her Majeity in Council r AMAlinin Mahtok 
r Gaxesh L L. It. 4 AIL 238 


10 - 


Ci rtf Procedure 

Code l 595— Application for leaie to appeal to 
Pnvy Council— Order dismissing suit on prelim 
nary issue —The plaintiff in a suit to recover certain 
property set up an adopt i® -The Court of first 
instance held that the adoption was not proved and 
dismissed the suit without trying the issues fram’d 
with ref rencc to other allegati ns in tho plead m** 
On appeal by the plaintiff the High Court pas&d 
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APPEAL TO PKIVY COUNCIL 

•— continued 

1 CASES IN WHICH APPEAL LIES OR NOT 

— continued 

a decree Betting aside the decree of the Court of 
first instance declaring the alleged adoption to be 
established aud remanding the amt fir tho trial 
of the remaining issues The defendants sought to 
appeal to Her Majesty in Counctl against the decree 
of tho High Court The defendants application 
was refused on the ground that that decree was not 
a final decree and no appeal lay TibvnuhuSI r 
(lorALASAin L I* IL 13 Mad., 349 


17 


- Civil Procedure 


Code 18S2 * s9o — Order directing accounts to be 
taken — Decree not final— Application for leave to 
appeal — Where a decree lias been made directing 
accounts to be taken bnt there is nothing so special in 
the case as to bnng it nndcr cl (c) of s 595 of 
the Cii >1 Procedure Code (Act XIV of 1882) leave to 
appeal to tho Pnvy Council will not be given 
EAHIMBHOr IICBEBUnOT e TCEPEK 

[Llult. 14 Bom. 428 

18 -Pr«fo^ali«< 

nght of Crovn to admit appeal where leave to 
appeal refuted by High Court— Final decree — 
JWcamny of final »n s 59o of Civil Procedure 
Code (XIV of 1892)— Civil Procedure Code 
e 601— Procedure —Where a decreo directing the 
talc mb of accounts which the defendant contends 
ought not to be taken at all decides in effect that if 
the result should be found to be against the defendant 
he « liable to pay tho amount the decree is final 
within the meaning of ■ 595 of the Cn il Procedure 
Cide (XIV of 1832) for the purpose of appeal On 
the ground that a decree for an account was not final 
within that scctnn tho High Court refused under 
s GOl to grant tho defendant a certificate On his 
application for special leave to appeal to Her Majesty 
in Council not by way of an appeal from the local 
Court s refusal bnt asking for the ezerciso of tho 
prerogative nght to admit an appeal — Held that 
as lea vo could be granted on any other ground shoul 1 
any appear braid s tho ground that the Court had 
refused the certificate without good cause while 
leave could alsi be grantod on tho litter ground 
if established ta make this application, was pec 
haps, more convenient than to appeal from tho 
order of refusal Held also that the roal question 
In this suit having been tho liability of the defendant 
to account to the plaintiff upon several claims the 
decree had doci led this against the defendant in such 
a way that although the account had not been taken 
the decreo was final within a 49 j RAnoinnor 
II AEinimor r Ttbseb L X* B. 15 Bom 166 
[L. R. 18 LA. 0 

10 — - .. . • Order refm «i 

toappo el rreer tf «» a suit— Cinl Procedure Code 
(m2) t 60a— Letter latent of the II gh Court 
•• 39 and 4o — T1 *n u no appeal to Her Majesty in 
Council »"*i »t an ord r refuting the appointment of 
m receiver In a suit. Such order dws nit finally 

thole any matter Which il directly In 1MUO in the canie 

In respect to the n~ht f the parti ■*, an 1 n not final 
within Uu in caning ol els. (a) and (l) t f flh, c f 


appeal to privy council 

—continued 

1 CASES IN WHICH APPEAL LIES OR NOT 

— continued 

the Civil Procedure Code and s. 89 of tin. Letters 
Patent { nor is the matter a special case falling within 
the terms of cl (r) of s. 59 of the Code or s 40 of tho 
Letters Patent Justices of the Peace for Calcutta 
v Oriental Oas Company 8 JB L P 433 luff 
Ah Khan \ Atgur Lexa I L It 17 Calc 4o5 
Kithen Persad Pandey v Tiluckdhan Pall I L 
P 18 Calc 182 and Pahimlhoy Hahtbbhoy v 
Tamer I L P 15 Pom l5o DR 18 I A 6 
referred to Chundi Durr Jjia r PodMAKTVD 
SipaH Bahadpb L L. B. 22 Cale , 028 

20 ■ ■ ■ — — — Order of remand 

on issue finally deciding whole case — Refusal of 
certificate of leaie to appeal to Her Majesty in 
Council — Civil Procedure Code (1832) ss 562 665 
595 600 and 601 — An order comprising tho decision 
of the Appellate High Court upon a cardinal issue in 
a suit that issue being one that goes to the foundati >n 
of the suit and that can never while this decision 
stands be disputed again is a final decree for tho 
purposes of appeal to the Queen in Council notwith 
standing that there may be subordinate inquiries yet 
to be made m disposing of the suit Rakimbhoy 
Hahtbbhoy v Turner I L R 15 Bom 155 A It 
19 1 A 6 referred to and followed. Tho certificate 
of which the grant was port of the procedure in 
the admission of such an appeal was refused by the 
High Conrt on the ground that the proposed appeal 
was from an order remanding a suit under s 662 
Civil Procedure Code and that orders of remand 
under that section were by the practice of tho Conrt 
treated as not final within s 69 o, cl (a) That 
practice is probably correct but here the order only 
purported to be under s. 602 which was not applicable 
The first Court had not disposed of the suit upon a 
preliminary point so as to have exclud d ovidenco of 
facts appearing to tho Appellate Court essential and 
a oCo appeared to be applicable rather than s 66Z 
The Appellate Court had reversed once for all the 
declaim of the first Court upon an issue as to 
the making and validity of a will which issue 
governed the whole case MnzHAtt IIogSEiN r 
Bodka Bebi LL.B. 17 AIL 112 

[L.K. 22 LA. 1 

2L Decree affirming the decl 

Bion of tho Court immediately below— 
Decree d smissmg an appeal to t! e ll gh Court 
for default of prosecution — C cil Procedure Code 
(Ad XIV of 1892) » 696 —Held that a d creo 
of the High Court dismissing an appeal for want 
of prosicution — the appellants not having supplied 
their counsel with materials upon which to argue the 
appeal when it was called on for bearing — was a 
decree affirming the decision of the Court im medial 1 y 
below within the meaning of t 596 of the Code 
of Ciul Procedure Bevt lUl v Ram Bazhan Pai 
[LL.IL 20 AIL 307 

22. Cancellation of notification 

on the ground of error— P/eadershtp exam n 
ation— \ef fieahon of a can'Udate harms qua! 
filed— Civil Procedure Code chap XL l —A 
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I CASES Ex WHICH AITFAL LIES OH LOT 

— con tinned 

candidal* at an elimination for plead crib! ps a mu 
take in the computation of 1m marks having been 
made was erroneously declared qualified for admit 
non as a vakil of the High Court by a Government 
notification The mutate having been discovered neb 
notification vti *o far as he was concerned cancelled, 
ne then petitioned the High Court in the matter 
and was informed by it that lm name unit be 
excluded from rich notification as he had not 
qualified by obtaining the requisite number of marts. 
The candidate laving applhxl for leave to appoal to 
Her Majesty In Conned . — Held that chap XLk 
of the Civil Procedure Code had no application 
and the matter was not one in which the II i^h Court 
*u concerned to grant or refuse leave to appeal to 
Her Majesty m Council In tub MATTES Or TOE 
PETITION or Eakiinandan Lal 

[LL.IL GAIL, 103 

23 — Order remanding cult for 

re-trial -Pnry Council s Appeals Act VI of 
JS7t — Letters Talent H TV P s 31—InterIocu 
lory order — Order remanding cate for re trial — 
Held that the High Court has not any power under 
Act X of 1877 or ch 31 of the Letter* Patent 
L IV P., to grant leave to appeal to ner Majesty in 
Connell from an order of the Court remanding a suit 
for re-tnah The provui ns of cl 31 of the Letter* 
Patent are repealed by the Code and Act 1 1 of 1874 
which preceded it Tetley r JaI Shankab 

[LL.IL 1AU 729 


24. Power to admit appeal— 

Privy Councils Appeals Act (II of 1863 ) t 1 — 
Act XXXII of 1671 t 18 — Subordinate Court — 
The woTds Court of highest civil jurisdiction in any 
Province" in Act II of 18G3 have reference to the 
general jurisdiction of the Courts and not to the 
finality of their decisions in particular cases A 
Court which, under the provisions of Act XXXII of 
1871 is a subordinate Court has no authority under 
Act 11 of 1863 to admit an appeal to Ilcr Majesty 
in Council even where its dcusun is final Habdoe 
Daze Jawaiiib Sisan LLB. 3 Calc 522 


(i) Substantial Questions op Law 

25 Power of Indian Legists 

ture — Act VI of 1674 t 5— Letters Patent 1865 
cl 39—34 % 25 Viet c 104 , 9—34 25 Viet 

c C7 (Indian Councils ActJ i 22 — The provision 
in s. 5 of Act \ I of 18.4 that where there arc 
concurrent decisions on facts the case must in order 
to give a right of appeal to the Pnvy Council in 
volvo some substantial question of law is not ultra 
Ti ret of the power of the Indian Legislature as being 
a, curtailment of the jurisdiction given to the Hi B h 
Courts by the Letters Patent 1865 cl 39 S 22 
of 24 & 25 liet c 67 mast be read n ifh ss 9 
end 11 of 24 & 25 \ ict c 104 By the express 
words of s 9 oil prcvnualy existing powers were 
reserved to the High Court provided the Letters 


APPEAL TO PRIVY COUNCIL 
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1 CASES IL •UHICH APPEAL LIES OR NOT 
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Patent did not interfere with them and at to these 
power* the Governor General in Council is expressly 
empowered to legislate Even if therefore the power 
to admit an appeal to the Privy Council were con 
ferred by the Litter* Patent under the authority of 
24 & 25 k let c. 104 it was not bemg a new 
power snbjret to the legislative control of the Gov 
cm or General in Council The ratio decidendi m 
The Queen v Me ares 24 13 L It 106 dissented 
from In the matter op toe petition op Feda 
II ossein L L. IL 1 Calc 431 

20 Question of law arising on 

evidence — Act J I of 18”4 s 5 — Substantial 
question of lav — The substantial question of law 
which by * 6 Act \I of 1874, the appeal 
to the Pnvy Council must involve in order to give 
an appeal m a case where the decree appealed 
from affirms tho decision ef the Court below is not 
limited to a question of law arising out of the facts 
at found by the Courts from whose decisions it is 
desired to appeal A question of law arising on the 
cvidenco taken in the case is without reference to 
the findings of the lower Courts sufficient to found 
an appeal Mohan r Mittu Bibek 

[LLIL 2 Calc 228 

27 Form of judgment -A«5 

stautial question of law—Ctxxl Procedure Code 
1882 s 674 —The jud D nfcnt of the Hi e h Court in a 
first appeal was as foil ws — This appeal must in 
my opiui n be dismissed with costs and the judgment 
of the first Court affirmed and Ido not think it 
necessary to My more than that we agree with the 
Judge s reasons The appellant applied for IcaTe 
to appeal to Her Majesty in Ccuncd on the ground 
that the requirements of i 574 of the Civil Pro 
cedure Code had not been complied with — Held by 
the Full Bench that the objection involved no snb 
stautial questi n of law and that the application for 
leave to appeal must therefore be rejected Sundab 
IUM t Bishesdab Lath LLIL 0 AIL 03 

28 Concurrence of two Courts 

On factB — Affirming judgment of lover Court 
— Ctnl Procedure Code (Act XIV of J882J s 596 
— Substantial question of lav — Case disposed of 
on facts — Where the issues in a case involved 
questions both of law and fact and the Subordinate 
Judge had decided against the plaintiff on two issues 
of fact sufficient for the disposal of the case without 
trying the other issues the High Court found on those 
two issues substantially in favour of the plaintiff 
but raised a further question of fact on the evidence 
and decided that against him coming finally to 
the same conclusion on the facts as the Subordinate 
Judge though not agreeing with him m all his find 
uigs or in the reasons cm which they were based — 
Held on an application for leave to appeal to the 
Pnvy Council that the High Court did not affirm 
the judgment of the lower Coart within the meaning 
of a 696 of the Civil Procedure Code Held also 
even assuming the judgment of the lower Court 
was affirmed by the High Court that there were 
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substantial questions of law in the case which entitled 
the plaintiff to appeal notwithstanding that such 
questions might be immaterial to the decision of 
the case In the matter Of the petition op 
Ashohak Rbza. Ashghar Reza r Htber Reza 
[L L R., 18 Calc 287 


GorcsATH Birbar r Goluce Chundeb Bose 

[L L R, 18 Calc, 202 note 
20 - Confirmation of decree of 

lower Court— Ciul Procedure Code (1832) 
a 606 — Substantial question of Ian — Per JARDINB 
J — Where the High Court in appeal has confirmed 
the decree of the lower Court and has taken sub 
stantially the same view of the facts and where 
upon the facts as found by both Courts no ques 
tira of law arises leave to appeal to the Pnvy 
Council should be refused. Per Kanade J — There 
U a distinction between the confirmation of a decree 
and the affirmation of the decision and findings 
of the Courts of first instance by the High Court 
The substantial question of law referred time 590 
of the Code of Civil Procedure (Act \IV of 188-) 
need not directly arise out of the c meurrent findings 
of fact but it is enough if it is involved in tboso 
findings and can if the appeal is allowed be rawed 
in the course of the argument In re VisnWAV 
miAtt Pandit 1 LR 20 Bom. 690 


30 - 


- Rejection of application to 


take additional evidence on appeal — Ctvtl 
lroiedure Code sa 563 606 —The rejection of an 
application under s 5C8 to an Appellate Court to 
take additional c\ ldcnce on appeal cannot be said to 
involve any substantial question of law within 
the meaning of s 59G of the Code so as to give the 
nght to an arpeal to the Privy Ciuncil In the 
Ooods op Prem Chavd Moonshee Upevdha 
Mohan Ghose r Gopal Chandra Ghose 

[LIE 21 Calc 484 

3L Non production of succes 

Blon certificate at the proper time— Su eet 
icon Certificate Jet (III of 1830 J i 4— Order 
granting application for execution of decree — 
fho representative of a decree-holder aj [lied f r 
execution of a decree with ut producing before the 
Court a certificate of successi n as required by Act 
"No. 4 II of 1S89 S. 4 The Court to which the 
application was made granted executt in The 
jud unent debt r appealed to the High Court by 
which the order of the liwcr C urt was sustained 
Up>n product im before it (the High Court) of the 
necessary certificate of succession Held that an 
el jecti m that the said application for cxecutun wai 
Improperly granted by reason of the non production 
of the succession certificate before the lower Court 
did not raise a substantial questnn of law 
within the meaning of « 69t> of the Code of Civil 
1 rrjcfdurr *-> as to warn the Hkh Court in granting 
leave to appeal to Her Majesty in Council SnULA 
\u Kuan r Ran hua L L. R 20 AIL 118 
32. Malicious prosecution Sait 

for— Vjftrtnea between trial in England bj jury 


APPEAL TO PRIVY COUNCIL 

— continued 

1 CASES IN WHICH APPEAL LIES OR NOT 

—continued 

and m India without one — Concurrent judgment! on 
facta ■ — The only question involved in a case for 
malicious prosecution is a question of fact In Eng 
land the jury would find the facts and the Judge 
would draw the inference from the findings of the 
jnry but where as in India the case is tried 
without a jury there is only a question of fact to be 
determined by one and the same person There was 
accordingly no snbstantial question of law in the case 
and tbo High Court granted the certificate allowing 
the appeal under a misapprehension Mody v 
Queen Insurance Co 4 C W N 781 

(e) Concurrent Judgments on Facts 

33 Finding of facts not con 

current but in effect the same— Care •» 
which no queation of law i a involved — Civil Pro 
cedure Code 1882 33 596 600 — Where there is no 
point of law involved in a case the mere fact that the 
finding of the Appellate Court does not in terms coin 
eidewith the finding of the Original Court is not suffi 
cient where the findings of fact of the two Courts are 
in effect the same to give a nght of appeal to the Privy 
Council notwithstanding that the value of the suit is 
more than H10 000 In the matter of the petition of 
Ashghar Reza I L R 16 Calc 287 distinguished. 
Thompson « Calcutta Tram wai a Company 

[LLE. 21 Calc 523 

34. Concurrence of two Courts 

in deciding fact — Civil Procedure Code (1882) 
a 596 — Restriction of power «n India to grant 
leave to appeal to Her Majesty in Council — 
Where the decree of an Appellate Court has affirmed 
the dot is ion of the Court immediately below it upon 
an issue of fact anl no substantial queBti >n of law is 
involved no appeal is open under s 696 of the Coda 
of Civil Procedure and leave to appeal should not be 
granted by the High Court m such a case NiRbiiai 
Das t Rani Kuar L Xu R. 18 AIL 274 

35 Original Court a decision on 

fact affirmed by the first Appellate Court— 
Question of fact — Question of law not arising — Cirit 
Procedure Code (1832) a 596 — The Appellate 
High Court had by the decree now appealed from 
affirmed upon the evidence the decision of the High 
Court in the original jurisdiction as to the fact on which 
the judgment depended nr whether the defen lint 
liad attained full age at the time wl en he had executed 
the first of two mortgages f jrthc foreclosure whereof 
the suit was brought No question of law either 
as to the constructi n of documents or any other 
point was raised. Held that the present appeal could 
not be entertained Sec NirJAui l)at l Rant Kuar 
I L R 16 All 274 fcxsi Ierjhad Riiakt r 
Benatek Mi3aER I L. R 23 Calc 018 

[L.R 23 I. A 103 

(d) \ alu ati on or Appeal. 

38 Suit for possession and 

mesne profits. — 1\ here a plaintiff surd for p *«» 
siou of jroperty with wasilat an I did not (it being 
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tinder the rule* unneeesvtrj for him to dos/*)inelnd 
the wa'dat m the 'aluati n of the suit and the suit 
vit ra’ucd at H5M5 hut wi li thewasilat « ull 
have hern valued at over ItlOOjO — Held tliat on 
appeal fr m a decree in favour of the \ lamtiff thirJ 
was matter in dist ute m ctco-s or ItlOOOO i'OM 
j.ors X lad. Jur O S 68 

Gooeoo Da s Bor r Oholau Mowxin 

[Marshy 24 1 Hay 103 

37 App al ns to portloa of 

p operty — Tort on «» .ter RlOflOO - Vn appeal to 
the lnvy Council invoH i n t- a qotstnn of demand 
respecting jropertj -which on the «h Is i» of the 
value (fnr than ItlOOOO uadmisiihle although 
the i»7t!/D c! She /vopert i to which the appeal re 
late* is 1-clow that \aluf 0 'oOSOOf cucndeb 
Mcszrjez r Pebtab Cucm>eb lari. 

[0 W XL Mis 4 

3a - Undervaluation of euit 

OmiMiOQ, to object to — Where a defendant 
havingtbe wean* of pro' ing the real value of property 
made no objection to the plaintiff * und r valua 
lion and alai herself in special appeal knowingly 
und T'alued the property by valuing the aubjeet 
matter at HG/5 — Held tliat she could not be heard, to 
represent the real 'aloe of the property to be over 
Bio 000 fur the purpoao of securing admission for an 
appeal to Her Majesty in Council li* the matteh 
or Bhuggobcitt Debia 14 W R. 02 

39 Decision to govern other 

evmilar euita by Bame party — Su'jtet-maUtr 
oj tmt Mow appealable ealue — Pract ce— Leave 
(o appeal — Leave to appeal to the Pmy Council 
grants where the appeal though valued at les* than 
1110 W>0 involved indirectly questions respecting pro- 
pertyof thevalue of 010000 inasmuch as the judg 
jnent of the High Court would govern the decision 
in other silts which the plaintiff intended to bring 
on precisely the same grounds and in respect ol 
which precisely the same questions w ould ansa as had 
ansen in the suit sought to be appealed Ananda 
Chaitdea l)03z r BEonoiuow 9 B L R 423 

40 Conflicting claims to wa 

ters of flowing stream— Court Feet Aet 1870 
t 7 — In ascertaining whether or not there ought to 
be an appeal ti the Pnvy Council the Iti-»h Court 
has only to lx k at the value of the questim at issue 
in the litigation. In a cage of c inflicting cl urns with 
regard t > the waters of a flow ing stream the matter 
at i~«ue so far as regarded the applicant lia' ing been 
t) have her lands irrigated m the way she claimed, 
the value of that matter according to * 7 of the 
Court Fee* Act \II of 18/0 was hell to be the ex 
tent to which her interests would be deten rated if 
thit right could wt be established Ainas Ivooeh 
Lvteefa 18W E. 21 

4L App al as to portion of 

property — Letter * latent cl 39 — The Hi 0 h 
Court refused under s 39 of the Charter to open so 
wide a d or to appeal a* to allow it in a cast in 


APPEAL TO PRIVY COUNCIL 
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— coni nued 

lotting less than RIO 000 onlv becano the wli Is 
1 roperty whi li would be reduced in value in tlieereut 
• f the appeal proiing »uccr*»ful was worth nit less 
than RIO 009 Iv THE MATTER OF THE PFttTlOV OP 
1 EEDVATU SAIIOO ReZII'IATII SaHOO t GOPEE 
'-aiioo 19 W R. 191 

42. Proof of real vflluo .of p o 

perty In suit where stamp duty has be a 
paid on n less amouat. — IVhercithc suit was one 
in which the stamp oti inally paid "as upon an 
amount 'fry much less than RIO 000 and thewh le 
ciurse tf the liti •atnn and th stamps pai I through 
out had reference ti that valuation tli >u"h the j r 
perty was really 0 f the value of RIO 000 the Court 
upon the strength of a f rrner dicu-un let the Privy 
Conned DcjnCraont refused the application fr 
leave 1 1 appeal t> Her Majesty m Ciuncil Q« tie — 
Can tho mere payment of a stamp eilculatcdon an 
uuden aluvti n with reference t> the rule in Act 
K\\ I of 1S07 schedule art 11 note (n) be treated 
as of itself a fraud wUieh *pto facto deprives a party 
of hi* right of appeal ? Lekhsaj Roe i Kavhta 
Swan 18 W R 494 

On a pitition tithe Privy Ciuncil in tho same cast 
fir leave to appeal it was held that a party who m 
observance of the rules of i aluation prescribed by tho 
•tamp law of tho country in which he sues has paid 
stamp duty upon a sum lower than the appealable 
amount is not thereby precluded from obtamin 0 leave 
from the Courts of that country to appeal ti Her 
Majesty in Council if he can show that the value of 
the p-operty in dispute dies reach the appealable 
amount Lzehbaj Pot r IaANhea Sivon 

[L. R 1 1 A 317 

43 Decree indirectly involv 

ing question of title to prop rty over 
RIO 000 — lhrce different plaintiffs cl timing 
through the same original title to be the owners of 
a certain mebil sued the same defendant in separate 
suits for possession and fir the mesne pr fte of their 
respective shares The difenco raised beiug th same 
m each case tbo suits wtre heaid t gether the result 
being that in both the liwcr Courts and in the Hi^h 
Court the plaintiffs obtained a decree fir their claims 
The aggregate valua of the three suits amounted to 
more than H10 000 though the valno of each suit 
was under that sum The defendant applied to be 
allowed to appeal in each case to Her Majesty in 
Couucil Held that he was entitled to have each of 
the three eases admitted under the second clause of 
a 690 of Act T of 1877 as tho decree in each ease 
involved indirectly a question of title to property of 
tbo am uut r value of RIO 000 AsnAWtJIxA t 
hAwoo’CAurm CnowunRT Rqhisi Cnowniratsa 
t hisHEv Godlnd Das 4CLE 125 

44. Concurrent decisions on. 

facts — Gr ttndt of appeal— Act FT of 1874 t 5 — 
11 here there were two concurrent decisions on facts 
an application to appeal to tho Privy Council was 
refused, the n 0 ht of appeal from a decision of the 
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High Court on its Appellate Side simply on the 
pronnd that the subject matter of the suit was above 
iUO 000 having been taken away by Act ^ I of 1874 
• 5 In ihe suttee o? the petition op Fed* 
Hossein LI E 1 Calc 431 

45 Appeal In two suits to 

gether over appealable value — Cttil Froce 
dare Cede (Act A <f 1ST7) * 59$ — A and 2t par , 
chased the same properties deriving title through 
different persons The value of the properties with 
mesne profits was over H10 000 B granted two 
patm leases of the properties to different persons A 
w as therefore obliged to bring two suits for the 
recoiery of the properties and the valne of the sub 
ject matter tn each suit was less than RIO 000 
Jltld that an appeal would lie to the privy Council | 
JootfcLasaoBE r Jotewbo JfoHW Tagore 

[LLR SCalc 210 
4g - Question of law in suit 
under appealable value— Amount under 

KlO 000 — Cent Procedure Code (Act XIV of 
1S''2J <i o Jo 5 ] 6 600— Leave to appeal to Her 
Majesty m C uucil granted in one of six suits 
d meted to be heard t ^ether although the amount 
involved in such suit was under the appealable 
value there being an iraportaut question of law 
which did not arise in the bve ether suits the suit 
however involving other questions of law common 
to all the six suits such suits having been by agree 
mont of counsel heard upon the same eudmcc and 
concluded by the same judgment five of such suits 
being appealable as of right and the aggregate 
amount m the six suits being considerably more than 
the appealable valne BrjvATH c Grauam 

[L L. R., U Calc. 740 

47 Appealable value— Suit for 

restitution of conjugal rights— J aluation 
of Suit — An t conducted vp to appeal as if properly 
valued — Jurisdiction — Content of parties — A suit 
for restitution of conjugal rights is net one to which 
any special money value can be attached for the pur 
p's ■* of junslictlon Oohim Kahman v Fatima 
Kb ILK 13 Cole 232 f Uiwed Ileli there 
fore that no appeal lay as of right to Her Maje»ty m 
Council m sneh a sni alth ugh the suit had been 
valued a R2 j 000 and that valuati u had been relied 
on by the d f ndant who hail appealed to the nigh 
Court from the decision of the first Court which 
had p>ne against him Mowia Newae r Suincv 
x»sa Bun 1 L. R. 18 Calc. 378 

48 Value or tha subject 

msttor of the suit— C*n/ Procedure Code 
• 55J — 31 drat Cel Courts del ( Madras Act 
HI cits- 3) , 11 _T1 e Civil Con-ts Vet (Madras 
Vet XU cf 15 3) d>es not control the construction of 
Civil Procedure C< It i U 9C and under that section 
the r-al market value of the matter m dispute Is 
11 a test as to wlctltr or n t an appeal l, t * to the 
1 my Council I iciutee r Sitagaui 

fLL.lL 18 Mad. 237 


ARPEAL TO PRIVY COUNCIL 
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I CASES IL WHICH APPEAL LIES OR LOT 

— continued 

49 . Value of property affected 

by decree — Cml Procedure Code (1SS2) t 59b 
— In an application for leave to appeal to Her 
Majesty in Council the valne of the property 
ostensibly affected by the de<ree sought to be ap- 
pealed was below RIO 000 but it appeared that the 
suit m appeal in which the and decree had been 
passed waa connected with another suit relating to the 
same property in which a decree had been passed 
which was the subject cf another similar application 
and that the aggregate value of the two decrees was 
much abo\ u DIO 000 and that it could not be known 
which of such decrees would affect Which specific 
portion of the property in question Held that 
under the above circumstances the application under 
consideration should be granted under the last para 
gfsph cl e. 59G of the Code ot Civil Prcccdnre 
THE SUTTEE OP THE PETITION OP KHWAJA M 1711 A ST 

SUDICCF LLB. 18 AH 106 

80 Burma Courts Act (XI of 

1880), s 40— Burma Civil Courts Act (XIII 
of 1975) s 49— Probate and Administration 
Act (V of 1SS1 ) ss 3 and SB — Code of Civil 
Procedure (1SS2) ss 59o dnd 614 — No aj peal lies 
to the High Court from a final decree jia«3edby the 
P ccorder of Rangoon in the exercise of Original Cml 
Jurisdiction where the valne of the subject matterof 
the suit is abo\e ten thousand rupees, but an appeal 
lies to Her Majesty in Council A dicrce passed 
by the recorder of Rangoon in a suit for grant 
of probato of a n ill is a final decree passed by him in 
the exercise of Original Civil Jurisdiction Essot 
Hasshim. Dooplt r Fatima Eibi alias Alin I on 
(L L. R. 24 Calc. 30 
I C W N 8 

6L Order In execution of de- 

cree — An appeal lies to Her Majesty in Council 
from an order passed by the High Court in a case of 
execution of decree in which the amount involved 
exceeds RIO 000 1 EUtir Beocii r BCOhonath 

Peesad B. L. IL Sup VoL 747 

[2 Ind. Jur NS 263 8 W R. 147 

62. - — Execution of 

decree of Pnry Council — Vn appeal Will he as of 
right from the order of a single J ndge of the Ht„h 
Ciurt as to execution of a decree of the Pm y Coun 
cil where the property ii over H1OOO0 LEzianaxd 
S rvo t Luckimpuh mnoh Bauacuk 

(5B.LS. 605 

LEEAANtTfD SnO V LUCKMESSCR SiyGH 

(14 W IL R C 23 

53 Final order passed on 

appeal by the High Court — Cin/ lroeedur* 
Code 1S~7 ts 214 595 —An erder passed on 
appeal by the High Court determining a question 
Oirotioned in a- -41 ot Act X of 1SS7 Ss a final 
decree within the stranmi, of s 69o of that Act. 
Held therefore where such an ordv m wired a 
claim cr question relating to property of the value 
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of upward* of ten thousand rupee* and reversed 
the decisions of the lower Court* that n twitbstand 
lap the value of the subject matttr of the suit m 
which the decree was made in the Court of first 
Instance wa* 1 ms than that amount inch erdv was 
appealable to Hir Majesty in Council Kill KlBPlt 
b zxfKCL r Ret Krm Lh.lL 3 AIL 633 

2 PRACTICE AND PROCEDURE 

(a) Luts to Appeal 

64. — — Petition of appeal — Act 1 1 

of IS’ 4 tt 5 7 and 0- Trad ire —The petition 
of appeal to the Trivy Council ah uld distinctly 
at ate what the aubitantial queati n of law u that it is 
proposed to submit t the 1 nv y Council P titi ns on 
the Original Side should be signed bj connsil aud on 
the Appellate Side by counsel or a pleader Au 
Abrab r Abdul Latip ‘•nu bo 12 Bom. 8 

65 Appeal presented without 

security bond— Pule of "t\ Lecemler 7659 — 
The High Court has no authority to receive a petition 
of appeal to England tend -red with ut the usual 
security bond duly registered as provided by the 8th 
Rule of the 7th December 185S 1 ebsiiad Sein r 

Rajendba Kishobz 7 W II. 338 

69 Appeal In forma pnup^ns— 

An application to ajp al to the l nvy Council <» 
f ormd pauperis may be made to the IIi„h C urt on 
unstamped piper and accompanied by a certificate of 
e mniel that there i« a reas nable ground of appeal 
the usual security for c sts bang given and the 
c sts of tronalati u dep sited In the hatter op 
THE PETITION OP JOWAD ALI 8 W R. 4 

i 5 7 Effect of on right 

to appeal to Pnry Council without l are — Quare— 
\\ hetlier the lea>e given by the Courts in In ha to a 
party to sue » forma paupern wuul 1 enable 1 nu to 
prfsccnte the appeal t the Privy C uncil without 
obtaining the leave of the 1 nvy Conned Menu 
Ram Awabty t Sheo Chuuk Awasty 

[7 W R. P C 29 4 Moore a L A 114 

68 Ground for delay in apply 

Ing— Ground for refusing to a Imit petition of 
appeal — An application for ptrmissi n to appeal to 
the Privy Council was presented on the last day of the 
sis months allowed for such appeals and with it was 
deposited not the sum which had been estimated as 
the cost of translatin'* printing aud transmitting the 
rtcr rd but the estimate less the charges of printing 
nothing bung deposited as the cost of transcription 
The petition was accordin ly refused. Held that the 
petitioner had no ri B lit to amend the estimate made 
by the cleric of the 1 nvy Council Department still 
Ices to amend it in the w ay he did and that the plea 
of oversight was nrt sufficient to excuse him fer non 
compliance with the rules of Court or to admit his 
application beyond the prcicnbed time If tub 
HAUER or THE PETITION OP GOUB SUEN DAS3 

[I8WE, 305 


APPEAL TO PRIVY COUNCIL 

—continued 

2 PRACTICE AND PROCEDURE— continued 


(A) Tiile fob appealing 
69 - Calculation of period of 

limitation. — In calcul iting tho period of six months 
allowed for apj calmg to the Fnvy Council the date 
on which the decree was pronounced cr dated should 
be excluded. In the hatter of the petition 
or Pahanoooha Narain 13WB. P C 17 


00 . Power of Supreme Court 

to graut leave after expiration of time — The 
Supremo Court at Madras admitted an appeal to 
the I nvy Council after tlic expiration of six months 
fr m an ordinal decree Held that the Court was 
not authorized to grant such have to appeal by tho 
Madras Charter of 1800 East India. Company t 
Syed Uj.Y 7 Moore fl L A 655 

0L Closing of Court for va- 

cation — Pnry Council holes — The High Court 
lias no power to allow an appial to Her Majesty in 
Council when the petition is not presented within 
six calendar months from the date of the decree 
complained of W hen tho six months expired during 
the Durga Pooja v acation and tho petition of appeal 
was presented on the first day the Court resumed its 
sitting * — Held that the petition was too late and 
leave could not be given to appeal Tamvaco t 
Skinneb 1 B L. B~ O C 30 


82. If the period 

witbm which an appeal is required by law to be filed 
expires while the High Court is closed for the vaca 
tun partus are aliened to Me their petitions of appeal 
on the fir t op n day after the vacation LucnilUN 
CnrsDER tsivon t Kaleechubn Singh 

[12 W R 203 

63 Timeforappeal 

mg — Cinl Procedure Code t o 99 — Limitation Act 
e 12 sch II art 177 — Period of limitation for 
adn issxo’i of an appeal to Pruy Council ■ — Oil 
a petiti sir leave to appeal to the Fnvy Council 
I res nted on the 8th April it appeared that the period 
of six months fn-m the date of the decree to be 
nppenleil against had expired on the 23rd of March if 
the time occupied by the petitioner in getting a copy 
of tho decrie was to be computed la that period 
Held that the j etition was barred by limitation Per 
Curiam — It is not at all clear that the word ordi 
nar ily iu s o99 t f the Code of Civil Procedure does 
not refer to the circumstances referred to in the second 
paragraph of that sectun ur when the last day 
happens to be one on which tho Court is closed 
Lakshmanan r Pbryasami 

[LL.R. 10 Mad. 373 

4 — Review Pendency of a pph 

cation for — 1\ hen an application to review a 
judgment is rejected by the High Court the six 
months all wed for appeal to Her Majesty m Council 
run from the date of the judgment and not from 
that of the order rejecting the review Soudamiske 
Dossee t Dhebaj Mahatab Chand 
[B L. R. Sup VoL 685 6 TV R. Mia 102 

66 Data of decree — Appeal from 

T ice Admiralty Court of Bengal— Rule 35 of t ,« 
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2 PRACTICE A'SP PROCEDURE — continued 
Admiralty Bales — By rule 35 of the rules respecting 
appeals from the \ ice Admiralty Courts abroad made 
and ordained by King ii dliam IV in Council in 
]ursnance of the Statute 2 Will IV in e 51 all 
appeals from the decrees of V ice Admiralty Courts 
are to be asserted within fifteen days after the date of 
the decree Held that the words after the date of 
the decree mean after the date when the decree 
is pronounced by the Admiralty or V ice Admiralty 
Court as the case may be not the date when the 
decree is reduced to writing and signed. On the 23rd 
July 18SO the High Court in its Appellate Jnnsdic 
tnn modifying a decree of the High Court as a Court 
of V ice Admiralty tn a cause of damage by collision 
referred it to the Registrar to assess the damages that 
had been incurred in reference to one of the ships 
brtb of which were held to be in fault The parties 
went without protest before the Registrar for that 
purpose the impugnants ala has rag taken crat process 
to compel the appearance of the promovents before 
him and the damages were assessed with the consent 
of both parties at a certain amount On the 2nd 
September 18«0 a notice of appeal was given on 
behalf of the impuTiants and was recorded as asserted 
pursuant to rule 3 j above referred to Held that the 
appeal was n t within time mire than fifteen days 
h»M«o elnpsid after the decree before the appeal was 
nssuted Vcccrding to the law laid diwa in the V ice 
Admiralty Giurts the proceedings taken before the 
Registrar were themselves sutheieut also to prevent an 
appeal as of right The owneE9 ot the bhtp 

Hhcmulda r The British India Steam Navi 
oatiov Compact ILE 7 Calc 647 


60 Deposit of coate of appeal 

—Act 7 I of 1S"4 is 8 and 11 el b— Limitation 
Act 1871 i 6 — Closing of the Court — Deposit of 
money for expenses of appeal — Power of High 
Ccu t to enlarge time —The petitioners had obtained 
a certificate on the 1st of September to appeal to 
Her Majesty in Council from a decision passed against 
thtm by the High Court on the 4th of May Accord 
ingle the penjd during which they were required 
to deposit the amount for the transLtian of the 
record under* 11 cl (> ) of Act V I of 1S74 expired 
on the 4th of November The offices of the Court 
re-opened after the vacat n on the 23rd Oct her but 
the Benches did nit hrgin to sit till the l r t-» Koiem 
ber On tbc last mui nurd date the pfti I ner 
brut M in the m ney L.ud it was refused by the 
ofT ccr oi the Court as being toe late Del that 
it was n Itlj refused and that the Court had no 
r°w r t grant permisann ts dip s it after the 
r vent 1 tin Is the matter op the mmov 
uvzz Cum ILE 2 Calc. 128 


07 


qn ire merits fall \rt \ 1 f IS" l is to the deprsit 
, t wts, are n t ah lut ly lm p rative The Ciurt 
S'' w * r m 't* disc* lint ra< lify them and when 
, ’.r d i r d 1 ■* « P im on a day 

when the ff e s of the t«rt .re cl sod ,t is . reason 
•hie exercise of that «lu<r«U n t a allow t t, e to 


APPEAL TO PRIVY COUNCIL 

— confirmed 

2 PRACTICE AND PROCEDURE — continued 
be made on the day they re open In the hatter 07 
the petition op Soobjmpkhi Koeb 

[LL.R. 2 Calc 272 

68 Dismissal of appeal for 

default in deposit of security and m tran 
scribing record — Act VI of 1874 is 11 14 and 
15 — On an application to stay proceeding sin an appeal 
to the Privy Council which had been presented on 
2nd July 1874 from a decision erf the High Court on 
its Original Side it appeared that no deposit had been 
made by the appellant to defray the costs of tranacnb 
mg etc as provided by s 11 Act VI of 1874 
that no steps had been taken to prosecute the appeal 
and that no security had been deposited for the costs 
of the respondent since the petition of appeal was 
presented The Court granted a rule calling on the 
appellant to show cause why the proceedings on 
appeal should not be stayed and on his not appearing 
to show cause ordered that the appeal should be 
struck eff the file ThakooR E apian ath Sahai r 
The Government L L R 1 Calc 142 

6D Failure to give 

security— Poicer to enlarge time — Act f I of 1874 
is 5 and 11 —An intending appellant to the Privy 
Council who held a certificate under Act VI of 1874 
s 6 having failed to give the requisite security 
and deposit within the six weeks prescribed by s 11 
an order was passed to strike off his application to 
appeal As however the defendant in the Court 
below who would have been respondent in the appeal 
had filed an appeal under the Letters Patent s 15 
against the grant of the certificate the applicant con 
tended that tho six weeks would not begin to run until 
such appeal was finally disposed of Held that there 
was no ground for this contention as the appeal did 
not operate as a stay of proceedings nor remove 
the record to any other Court Held that the Court 
had no jurisdiction to enlargo the time specified in 
s 11 Juneendeo Deb Rot Rut r Jooendro 
Deb 23 W R. 220 

70 Deposit of security— Civil 

Procedure Code 1882 t 602 — Extension of time 
for yiriiiy security — The time allowed by s C02 
of the Civil Procedure Code for giving the security 
and making the deposit required by that section may 
be ext nded. Faecx vissa Beoum r IlBLO 

[LL.R. 0 AIL 250 

71 Extension of 

t ml f r se ur ty in appeal — Cirif Procedure Code 
(Ad A of 1S/7J t 602— The words in ■ C02 of 
Act \ of 1877 relating to the time within which 
security is to be given are directory only and al 
though they are not to be departed from without 
cogent reason the Court from which the appeal is 
preftrred lias the npht of extending the time In 
this cat< a satisfart ry explanation having been 
given of d lay in giving security until after the 
time hm t d bv the above section had expired —Held 
tl at the Court had nghtly exercised discretion In 
extending tb« time In the matter of the petition 
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APPEAL TO PRIVY COUNCIL 


2 PRACTICF A\H FROCFDURE — continued 
ofSoorjmulht JSToer I L T 2 Calc 272 api roved 
Bcbjorr r Biiaqaxa 

[L L. R. lOCalc. 667 L.R. 11 LA 7 


73. — Enlargement of time for 

making deposit of costa of appeal— Time for 
appealing— Ltrtl Procedure Code tt 6 00 602 
— The Conn may enlarge the time for making the 
deposit required by Civil Procedure Code ■ CO for 
cogent reason* tinder the mle in Burgore v Btagana 
LB 11 IA7ILB 10 Cale So" but those 
reasons mast be such as would lead the Court to 
believe that the party was diligent in due time to be 
prepared to lodge the deposit within the limited 
penod and that he was prevented fw m di uig so not 
owing to absence and the difficulty of getting funds 
but owing to some circumstances accid ntal or other 
wise over which he had no control or owing to 
m stake which the Court would c nsid r not unreason 
able or caused by negligence Panoasati r Mara 
lAKsmiAunu L L. It- 14 Mad. 391 

\ EIOCATACIIALAM C MAH A LAE 811 MAMMA 

[L L It, 14 Mad. 393 note 


73 Security for costa of re 

Bpondent— CirtJ Procedure Code ( Act VI f of 
lbS2J n 603 and 610 — right of Aurefy to d epute 
eahdity ofeeeur ty bond noticilhetandwg admietion 
of appeal — Vt withstanding the admission of an 
appeal to llcr Majesty in Council under s C03 of the 
Code cf Civ il Procedure a surety is not precluded 
from questioning the validity of the security bond in 
execution prtcccdmgs inasmuch ns he was not a party 
to the order of the Hi b h C urt Oirkdba Nath 
Mckehjez c Bejot Goi-al Mukerjee 

[L L. H. 20 Calc 240 
3 C W N 84 


74. Appeal struck off for want 

Of prosecution — Cir l Procedure Code ( Act XI J 
of 18*2 ) tt 503 59 9 600 —A on the 8th September 
18So filed hi* petition of appeal to Her Majesty in 
Council against a decree obtained against him by 
B on the 19th May 18 8o On the 11th September 
188o A a attorney received f r approval frun the 
Registrar the usual draft notice calling upon B to 
■how cause why the case was not a fit and proper 
one for appeal to Her Majesty in Council this draft 
notice was never returned as approved or otherwise 
to the Registrar and no further steps were taken to 
prosecute the appeal Oa the lit April 188/* 2? 
applied to have the appeal struck eff for want of 
prosecution Held that he was entitled to the order 
Moorajez Poovjat Visbahjee \ isenjee 

[L L R- 12 Cale 058 


75 Delay in transmission of 

appeal — Po er of High Court — Until a petition 
of appeal to the Pnvy Council presented to the 
High Court has been admitted and allow ed a party 
has no right of appeal to the Pnvy Council If 
the petition is allowed to remain on the file of the 
Court and is not prosecuted within a reas nahle 


APPEAL TO PRIVY COUNCIL 

2 PRACTICE AhD PROCEDURE— continued 
time the Court Las pow cr to order its removal from 
the fill GoBABPIIAti Barmono t Mano Bibi 

[3 B L R. O C 128 S C on appeal 
BB L.R 70 14 W R O C 34 

70 Appeal admitted after time 

— Po er to reject appeal— In a case where the 
pen id within winch an application for leave to appeal 
to England expired during the Duesirah vacation and 
the apjlievtion was presented on the first day of the 
(hurt sitting after the vacation when though notice 
w as served under the rules — no cause being shown to 
the contrary — the appeal was admitted and the 
applicant all wed to incur large costs for translation 
and transcription and the record was nearly 
l ’ady fir transmission — Held that the plea if limit 
ation could n t at this sta^-c be heard in bar to the 
admission of the appeal and that the Hi h Court 
was bound to all » it to go on subject to the orders 
of the 1 nry Council Raj Ivi iien ‘>iNon t II mo 
Soondcree Da ee 1517 R 255 

77 Power of High Court to 

coDBolfdate appeals or admit time expired 
appeals — The High Court has no p wer to consoli 
date appeals to the Privy Council <r to admit appeals 
to the Prny Council in cases in which the time for 
filing an appeal has expired such con* Iidation or 
admission cannot be made without the permission cf 
the Pnvy Council Pbak Rath Pot Cnownnur t 
KaSHEENATII Chowtoet 2 W R. Mis 20 

See Mahomed Mudbto t Tam Lai Pot 

[8 77 R Mia 60 

78 Power of High Court to 

restore appeal —After an appeal to Her Majesty 
in Council has been dismissed fir default or f r any 
reason removed fr m the file of the High Court 
under the law or und r the rules of the Court it is 
m the discretion of the High Court to restore the 
appeal after the period of Bit m nths allowed for 
prifirrmg such appeals has expired Ik the 
MATTER or THE PETITION OP RADUA BlNODE MlSSER 

[B L. R Sup VoL 730 

Radha Binode Misser c Khipamovee Debia 

[7 W R. 631 

Contra lx ke Bozaeex 8 W R. ZZzs 121 

79 Appeal t etruck 

off for default i» making deposit — The High 
Court has no authority to restore appeals to Her 
Majesty In Council dismissed or struck iff the file for 
default in making deposit lie ME matter op the 
petition or Srbeeant Pot 777 R 74 

(f) MlS CELIA NTOUS CASES 

80 Papers forwarded with re 

cord — Peneic — 77Tiere an application for review 
was rejected and no appeal to the Pnvy Council was 
filed against the order of rejection papers filed with 
the application for review will not be forwarded with 
the record to the Pnvy Council on the appeal rf the 
case Fckeebtodeen Mahomed Ahsan Chow 
DHRT C hAJUMFKISSA CnOWTHRAIN 

[2 B L R. A C 204 1177 R 145 
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APPEAL TO PRIVY COUNCIL 

— continued 

2 PEA CXI CE AND PFOCEDURE — concluded 

81 Translation of account books 

and papers— Corf* — Where it was impossible to 
■ay whether certain account bootB and papers were 
material or relevant or even were part of the ev idenre 
in the case the High Ourt declined to pnt the 
appellant in an appeal to Fngland to the expense of 
translating and transcribing them hut gave the re 
spondent the option of translatin'’ them at lne own 
expense with a new to their being sent to England 
as an appendix to the record leaving it to the Privy 
Conned in the event of the respondeat being auc 
ccilful to in a lro any order they pleased as to the 
costs of translation Iv the matter op the peti 
tioh ot Raj Coomab Baboo Deo Ndmd Sivoh 

[7 XV It, 00 

82 - — — Evidence — JTxhibitt marked 
for identification afterward} marft ed at admitted 
on loth tidet by Bench Cleric — Certificate by 
Court at to the endowment on exhibit} — record 
of appeal to the JViiy Council — In an applies 
tion for a certificate that a limited meaning should 
he placid upon end rsemente made by the Dench 
Clerk on certain exhibits printed m the paper boot i 
in a suit which had gone on appeal to the Privy 
Conned the C urt considering the reasons for the | 
apphcati n to have arisen from the nature of the 
esse anil from the contentions on cither side left 
the matter to be dealt with by their Lordships of the 
Judicial Committee at the same time directing its 
order to be f orwarde 1 to the Pri v y Council RATTAJf 
hour Chotav 'Nab ays S mon 

[I L R 21 CaL 470 

83 Translation of deeds — 

Kaietnamas and snfeenamns as well as security 
bond* connected with appeals to England need not 
be in English Mahomed Tcxeb Chowpiirt r 
Lvchmepct Soon DooorR 7"W It, 201 

84 ■ Appeal Pendency of effect 

of — Legal dualilitu — Bight to tve — The pendency 
of au appeal to England does not put the party who 
subject to that appeal is the owner of an estate 
under a legal disability to bring a suit in that charae 
ter against tlur 1 parties raanxAP Sex r Rajev 
Pei KrgfroQE Sivon 

[3DLB.PC 1UI2WRPC 0 

85 Agreement not to appeal— 

A P] heat ion to it a# procr d ngj —Where an appeal 
>• preferred contrary to an agreement not to appeal 
appheati n to stay the j rcceedmgs ihonl 1 be made 
before the case is prepin d for bearing Autn An 
«■ lmixm Kota - SB LR 480 


3 STAY OF FKFCUTION PENDING APPEAL 

~ Stay or execution before 
/Triw " 1 * 3 Practice— T nl Price lure 
t !|,I/ . * C ! )3 • i Cf'i-WIere a prtrti n 


APPEAL TO PRIVY COUNCIL 
—continued 

3 STAY OP EXECUTION PENDING APPEAL 
—continued 

under g C03 of the Civil Procedure Code (Act XIV of 
1882) Javsu r Sale Mahomed JaefesbuOT 

pLR, 10 Bom 10 

87 — Security against party in 

possession— Beng Reg XVI of 1797 t 4 — 
Within si* months after decree and prior to the 
admission of an appeal therefrom to Inland the 
Sadder Court on an ex parte application without 
notice issued an exeeutnn order putting the decree 
holder in possession Tins was done without calling 
for security as proi ided by a 4 Bengal Pegulattion 
XVI of 1797 The appellant on the admission of 
the appeal applied to the Sudder Court for security 
from the party in possession pendm^ the appeal 
but that Court h Id that as the decree holder was in 
possession under an execution order which conld not 
be appealed from they lunl no power to interfere 
On petition the Judicial Committee under the circum 
stance* and on affidavit of waste made an order 
declaring that it was competent to the Sadder Court 
to reqmre security to be given for protection of tho 
property pending the appeal notwithstanding execu 
tion of the decree had issued and pave permission to 
the appellant to apply to the Sadder Court with an 
intimation of that opinion JariftooL Bptool r 
IIosscfEE Beoum 10 Moore a I A. 100 

88 — ■ — ■ Rtng Reg XVI 

of 1797 t 4 —The plaintiff obtained a decree for 
possession of a ramindari which was reversod on 
appeal by the Ilij,h Court The plaintiff then 
appealed to tho Privy Council Undir such circum 
stances tho Hi„b Court has no power under g 4 
Regulation XV I of 1897 to order security to be 
taken from the defendant (respondent) in the appeal 
to the Privy Council for the due performance of such 
order* as the Privy Council may pass m the appeal 
or to suspend the decree reversing the decision of 
the first Court Nilkisev Thaxoob v Beer 
chcvdsr Thazoor Gossan 2 W R Mia 23 

80 The nigh Court 

cannrt interfere to require security from a party 
who has formally been put in possession of tho pre 
perty in dispute in execution of a decree where tte 
cution wa* taken out b fore an appeal to the Privy 
Council was preferred and admitted. ITtrao Soov 
dcrek Debu c Stkvevsov 6 XV R Mis 13 

00 — Security — Pa lure to fur n\t\ 

teeur ty — Reng R g XI I of 1"97 t 4 —In the 
esse of an appeal tothe Pnvy Council the Court ha* 
no power on failure of both parties to furnish seen 
nty as required by s 1 I cgulstion XV I of 
1797 to attach any pnperty bel i by the appellant 
bey and that decree Khoboo T Atx » Ki’rr Lall 

(617 H. Mis 37 

01 Rena Peg \ ri 

of 1797 t 4 — When an appeal to the I nVJ Cmneil 
has been admitted all tl »t the Hi b Court can d> 
w to jncfnl nnd r * l Regulstnn XVI of 
1"D7 to »Uy tl e rxecn bn of the decree on the 
apprllsut giving security for the due performance 
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APPEAL TO PRIVY COUNCIL 

S. STA1 OF EXECUTION TENDING APPEAL 

cf the decree of the Privy Council But the Court 
rannrt continue an attachment of m ncy made under 
Peculation II or 1*0C during the pendency of the 
Wit m the Zillah Court after the decree of the 
7v\Uh Court has been reversed by the Hipli Court on 
appeal In be petition o? IUmnath CnowDnitr 
1 [8WR Mjb.,17 

02. _ — ^ In the ease of an 
appeal to the Tnry Count il aecnnty to the extent of 
the whole sum decreed need net alwaja be taVen 
from the decree-holder "Tien accunty ii taken f r 
less than the full amount decreed the decree holder 
ihculd he rest rained from i wum? process of execution 
with m view to realizing any nn in excel* of the 
amount for which security >* given. Volea r Suit 
rrr Koonwab 0 "W It-, Mis 82 

03 . .The Zillah Court 

decreed a suit in plaintiff a favour On erpeal the 
High Court reversed the judgment and remanded 
the case making no order as to the cests of the 
appeal. Against such remand an appeal was pre 
f erred to HerMajestyw Council The Zillah Court 
however proceeded with the case and eventually di* 
missed the whole suit and the defendant applied to 
eiecutc the decree for bis costa Held tliat in such 
circumstances the High Court was not competent 
under s. 4 Regulation III of 1 1 97 (the last 
mentioned decree net has mg been appealed to it) to 
suspend execution of decree or to direct the takmg 
cf security Ik the matt eh or tub petition op 
Oxooeoop CnUNDEB Moobebjeb 

10 W H Mis 45 

84 When an appellant 

to the Privy Council applies to the High Court to 
stay execution of the decree on giviDg security and 
action is taken by the Court on such application a 
Principal BuddeT Ameen baino authority without 
the direction of the High Court to make an order on 
an application to execute the decree though the 
judgment debtor should have faded to give security 
Debeb Febshad r UurBxn Nath Chowuhhv 

[8 W It. 275 

85 Poteer of Hiyh 

Court — The Hl^h Court can on cause shewn re 
quire security from a decree holder who has been put 
in possession in execution of decree against which 
an appeal has been preferred to the Privy Council 
and is still pending It is not imperative on the 
High Court under such circumstances to take seen 
nty from the decree holder in possession unless it be 
•hewn that the party in possession is making waste 
cr is so embarrassed by debt that the estates are 
likely to be seised by creditors in satisfaction of their 
claims or unless some other good cause be given 
Soobaj Monee Daves t Stodamtnd Mohapattub 
[12 W R. 296 

80 — TFirfei t tnteretf 

— A judgment-debtor who had been permitted to 
retain possession of disputed property pending an 
appeal to England cn furnishing security for mesne 


APPEAL TO PRIVY COUNCIL 

— continued 


3 STA\ OF EXECUTION PENDING APPEAL 
— continued 


profits and costs deceased and the widow offered 
her life-mteres* m his estate as security Held 
tliat as her interest was only temporary it could not 
be accepted as competent security Fnooi Koeb 
ohai Kavata Ivoeb v Dabee Pbbbaud 

[12 \V H. 187 

87 Ben 7 Beg Y VI 

of 170“ t 4 — When an appeal is preferred to Her 
Majesty in Council from a decree of the High Court 
the security to be taken from the decree holder must 
be regulated by s 4 regulation \VI of 1797 the 
practice being to calculate for an amount sufficient 
to meet the mesne profits which nrc to go to his hands 
from the date of his obtaining possession to the 
probable date of the eventual execution of the decree 
of the Pnvy Council which peri d is generally taken 
to be threo years Ameeroonissa Khatoon t 
Dunne 14WR 301 


08 Beng Hey XVI 

of 179 “ * 4 — Application for decree holder pending 
decision of appeal to the. Pmy Council to give seen 
nty refused Vinstie J f lliwing the Full Bench 
ruling m tie ease of Rajkitsen Stnq B L T Sup 
rol 60o 6 JJ r Hits 111 and Paui J (whilst 
declining to follow that ruling) considering the appli 
cation premature because merely put on the file of the 
High Court without the appeal being submitted 
Bttbba Lall i The CornT or IV ards 

[10 W R. 289 

88 Sufficiency of te 

curity — Tlio High Court having ordered a judgment 
debtor pending an appeal to the Privy Council to 
furnish security within two months he put in a 
petition m tho Zillah Court on the last day allowed 
by the order tendering a darpatm mclial as seou 
nty and on tho day followrmg gave an unregistered 
security bond The J\id„e rejected the bond Held 
that the bond was not required to be registered until 
the security had been accepted and that the Judge 
should have directed an investigation into the good 
nesa and sufficiency or otherwise of the property 
tendered Dunne t Ameeeoonissa Khatoon 

113 -W H 41 


100 - 


The decree holder 

(respondent to England) was required immediately to 
elect between furnishing secunty and drawing the 
sum deposited by the appellant on account of wasilat 
and costs and (upon hex failure to do so) allowing 
the appellant to obtain a refund of the deposit upon 
giving the like sccunty A party who seeks to obtain 
security after the decree has been executed must 
shew special circumstances (eg waste or improper 
dealing with the property) before the Court can grant 
such an order J uoaoo Laii Oopadhta e Janzk s 
Bibee 17 W R 621 

.4-1,. ™« ,» - 

Pnvy Council from a decree of the High Court h«. 
been admitted and is still pending the Ourt of o£ 
gmal jurisdiction which made the decree first appealed 
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APPEAL TO FEIVY COUNCIL 
—continued 

3 STAT OF EXECUTION PENDING APPEAL 
— cosfti need 

Into ha* jurisdiction to ism execution Utbough 
b< & general rule the High Court will take security 
coders 4 ltegulation X\ I of 17**7 before allowing 
execution of a decree wlule there is an appeal to the 
Fnvy Council pending yet the Court may under 
certain circumstances allow execution without taking 
accuritv Where the lower Court is informed that 
there has been an appeal to Her Majesty in Council 
from the decree which it is asked to execute the 
ii wer Court should in the exercise of its discretion 
allow time to the parties to apply to the High <Xurt 
to stay execution or to require security from the party 
left in pcs cssion bef re issuing execution unless it 
should see danger of the property being made away 
with in the interval Loch J differed. Wish r 
Rajerishsa Ror B. L. K. Sup VoL E4I 
C W R, Mia 84 

102 Bens Teg XT I 

of 1797 t 4 —The plaintiff obtained a decree for pcs 
»essi n of part of a xammdan in the Court btlow and 
in cxccuti n obtained possession on giving security 
On appeal by the defendants to the High Court the 
decree was reversed and restitution ordered Pl&iutiff 
then appealed to th Pnvy Cmucil and applied to 
the High Court to be left in possession upon his 
former si ennty Held that s 4 regulation X\ I of 
1<97 did mt apply and the plaintiff was not entitled 
either to keep possession or to require the defendants 
to give security but the defendants were entitled to 
restitution of the property without security whether 
the judgment f the Hi b Court ordered restitution or 
net but that it was within the discretion of the 
Court to call upon tlic defendants to give security for 
tests if any awarded by the decree of reversal Iv 
THE HATTER OF TBB TETITtOT OT RAJKISSEV StVOK 

[BLR Bup VoL 605 0 V7 R. Mia., Ill 

103 Beng Teg XT! 

of 1 97 t 4 — The plamtif*s in execution of a decree 
which had been affirmed by the High Court on sp- 
peal obtained posses ion of the lan 1 decreed an I 
rralirrd their cost* Th# defendant afterwards filed 
an appeal to the Trivy Council against the decree of 
the Jli-h C< urt \ftrr adtniisi n rf the appeal he 
ajptwd that the plaintiffs might he called upon to 
form h security V U that unJer ■ 4 Peculation 
XVI rf 1“9< the a pi licati n coni 1 net be entertained. 
JoTUEirt PArteB r Prssicx ilonrw Ra-vebjek 

[B. L.IC Bup VoL 744 8 W It. 144 


104 • 


- Order for aocnrfty to be 
fUrnlahed bj respondent la Privy Council 
— O I male after de ree appraltd against 
— L a > I ty for titr/ar profit of pert cat g ring 
9r f ty * "l Prcoedurt Code t 60S — FetoeaHon 
<f tnnty-C fit at Art (IX of tS~2) t 130— 
V’f'i f 6 " . / f <■" fy bond -The present 
plaintiff purchased Lit bmu-bt to sale in execu 
rtm c! a decree , n 1 rat ln f4JI n 

W1 ’ T «* H,c , h and the 

pnrrWr was in tek He pnfcrrel an appeal to 
1 e High Court mrertel 


APPEAL TO PKIVY COUNCIL 

— continued 

3 STAY OF EXECUTION PENDING APPEAI 

• — continued 

that security be given for the mesne profits and 
the due delivery of the property without waste in the 
event of the appeal being successful The present 
defendants furnished security and executed a decu 
meat under which the plaintiff who had succeeded 
in the Privy Council now sued to enforce his 
nghts It appeared that after the date of the instru- 
ment abovemcntioned a payment was made from 
the income of the property m satisfaction of a decree 
obtained by the zammdar against the present 
plaintiff for arrears of poruppu previously accrued 
due Beld (1) that the erder of the High Crurt 
requiring security to be furnished was not ultra 
tires and that the instrument abovemcntioned 
wn9 enforceable (2) that the defendants who had 
given no personal guarantee were not competent 
to put an end to the security under the pro Vienna 
of the Ccntract Act relating to revocation cf a 
surety (3) that on the nght construction of the 
instrument the penod for the profits of which the 
defendants were chargeable was that between the 
date of the instrument and the date of the decision 
of the Pnvy Council (4) that the def’ndants she uld 
be credited with the amount paid in satisfaction 
of tbe decree for poruppu Naeayavan Chetti 
v Asuvacheiiah Cirern L L. It, 19 Mad., 140 

105. Security by party inpoa 

cession — Mad Beg mi of ISIS — After an ap- 
peal had been asserted frem a decree of the Sadder 
Court at Madras the appellant apjlied to that Court 
under s 4 Regulation Till of 1818 andtbeCirc lar 
Order of the 21st September 1826 for an order calling 
on the respondents who had been m possession of the 
estates in disjute beftre the institution of the suit 
to give security as prescribed by that Regulati n 
The Sadder Court refused the api heation as not being 
within the provision* of the Population On petition 
the Judicial C< mmittee declined to interfere as there 
was no allegation of waste by the respondents in the 
petition Quit re — Whether there was any junsdjc 
tion in the Judicial Committee undtr s 4 of Madras 
regulation VIII of 1818 to call for security from 
tbe respondent when put in possession NAOAE 
uxcnsiEx Uhuau c GOfoo Nadauaja Ctietty 

[6 Moore n L A. 309 

103 - Procedure where decree 

holder attempts to execute it.— Procedure 
where there u an order of Court to stay the execution 
of a decree obtained by a party who has appealed to 
tbe Privy Council frvm another decree against himself 
if the holder of the decree which n appealed against 
attempts to execute iC Dwamavath Pot r 
POOMASOO'VDCREE Dassei 14 XV H. 329 

107 • Power of Civil Court In 

inoftMslL — A Cml C<urt In the nnfuail has no 
p wer to stay execution ln esses where an appeal Las 
bem mA<h. to tl e Pnvy Council a”»mrt a decree of 
the Hl*.h Court VcrTEAlAEMKAt r CntUATAH 
vst 5 Mad. 93 
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APPEAL TO PRIVY COUNCIL 

— eo*t nued 

3 STAY OF EXECUTION TENDING APPEAL 
— concluded 

108 Restoration of property 

p ndmg appeal— The Court hn» piwer under 
e. COS Ciril 1 rocednre Oil to stay execution of 
» decree of the High Court in a «mt subsequently 
appealed to Her Majesty in Council Quart — Where 
<the Court has power to ordir restitution of possession 
of property already taken in execution of its oven 
decree pending an appeal to the Tnvy Council 
Asmantcxa r Kaboonamoti CnovronBT Roam 
•CnoKEKBiM r Kisnrs Gobind Dass 

[4C Lit 126 

4 EFFECT OF PRIM COUNCIL DFCRFE 
OP ORDER 

100 Effect of order of Privy 

Council dismissing suit on power of High 
-Court to make orders in suit — rthhon for 
the amendment of an order in Conned dimming 
a iuit—£ece rer'e liability to account— P gh/t 
■at leticeen the Admtntif rotor General and executcn 
trantfcrrxng eitate to him and the petitioner 
-intcretted in the eitate— Act II of 1S74 t 31 — 
A Court having appointed a rectirer m a suit 
has authority incidental tn its jurisdiction to 
order him to account although the suit may be 
no longer pending The estate is in its hands ard 
the receiver is its officer and the dismissal of 
the suit by an Appellate Court dors not alter that 
state of things The original Court in such a case 
may permit parties interested to intervene on 
questions as to the accounts and may deal with 
vests and other matters. In a suit by a plaintiff 
interested in the estate wholly based on the 
alleged illegality of its transfer by the executors 
named in the will of a Hindu to the Admunstra 
tor General (Act II of 1674 s 31) decrees were 
made by the High Court Original and Appellate 
in the plaintiff a favour The Judicial Committee 
however held the transfer legal and the suit 
brought against the Admimstrat r General and the 
executors as co-defendants was dismissed Held 
on the plaintiff a petition for such m dification of 
the order dismissing the suit as would maintain 
what had been ordered below relating to the accounts 
thereby enabling the High C«urt to bring matters 
in dispute to an end that there were no grounds 
for the amendment. Their Lordships opinion was 
that the High Court would not be deprived of 
any jurisdiction in that respect by the dismissal 
of the suit. If it should be necessary to the carrying 
out of the transfer that the Administrator General 
should take proceedings he could do so To make 
orders upon the Court s receiver was within it* 
powers and either the receiver or the executors could 
he called to further account without the petitioner 
being met by the defence of prior adjudication of the 
matter (s 13 of the Code of Civil Procedure) In the 
MATTEB OP THE PETITION OP PBEM I/AEL MCIXICZ 

Abministbatob Gevebaii op Bengal t Frem 
Lai* Mpuick I L. R. 22 Calg 1011 

[L R 221 A 203 


APPEAL TO PRIVY COUNCIL 

— concluded 

5 CRIMINAL CASES 

110 Right of appeaL- No right of 

appeal to the Privy Council ejista in any matter of 
criminal jurisdiction and the High Court has no 
power to grant leave in such a case In the matter 
op Gcoboo Dass Roy 18 W R 407 

In the matteb op Ameeb Khan 

[18 W R. 407 note 

11L Case referred under e 404 

Criminal Procedure Code 1880— Letters 
Patent 186a t 4 ] — The High Court has no power 
under cl 41 tf the amended Letters Patent of 
1^05 to grant leave to appeal to Her Majesty m 
Council frem an order made or decision given in a 
criminal case referred by a Magistrate under s 40 1 of 
the Code of Criminal Procedure Reg c Reap 

[7 Bom Cr 77 

112 ■ ■ - — ■ ■ Question of law or prac 

tic e— Ground for Irate to appeal— In criminal 
case* the High Court will not in general grant lfavo 
to appeal to the Privy Council unless seme important 
question of law or practice cr jurisdicti n is involved 
Considerations that guide the Court in granting leave 
to appeal in anch cases stated and mstauceB in which 
such leave has been granted mentioned Reg « 
rtmin Dinsha 10 Bom 76 

113 Penal Coda 

( Act XLV of 1860 J i 124 A — The accused who 
was the editor proprietor and publisher of the Ketan 
newspaper was charged under s 1244. of tho Penal 
Code (Act XLV of 18G0) with exciting and attempt 
ing to excite feelings of disaffection to Govern 
ment by the publication of certain articles etc ta tho 
Ketari in its issue of the 15th June 189/ At tho 
dose of the Judge s charge to the jury counsel for 
the first accused asked that the following points 
might be reserved for the decision of the Court under 
• 434 of the Criminal Procedure Code (Act X of 
1882) ri — (1) Whether the order for the prosccu 
tion was sufficient under s 19b cf the Criminal 
Procedure Code (-) Whether the High Court had 
power in the absence of a sufficient order to accept 
the ccTornitmeut of the accused under s 53- of the 
Criminal Procedure Code and to proceed with the 
trial (3) Whether the meaning given to the term 

disaffection by the Judge in his charge to the jury 
was correct The Judge declined to reserve the above 
p ints The first accused having been convicted 
applied to a Full Bench under cl 41 of the Lctteis 
Patmt 18f*o for a certificate that the case was a fit 
one f r appeal to the Privy Council The points 
upon which he desired to appeal wei e those which his 
counsel at the close of the trial asked the Judge to 
reserve as abov e stated The Full Bench refused to 
grant the certificate Qpben Empress c Bab 
Gangadbas Tiiak LLE 22 Bom 112 

ABPEARANCE 

• Default in — 

See Cases bnbeb Appeal — Default in 
Apfeabakce 
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APPEARANCE — eon United 

See Cmi Procedure Code 1882 ss 
OS 09(1859 a 110) 

See Cases under Civil Procedure Code 
es 102 and 103 

See Res Judicata— -Judgments on Pee 
liujnary Points 

See Small Cause Count Presidency 
Towns — Practice and Pkocedube 

[t Ii. R, 1 Calc 478 

— sufficient to prevent ex parte 

decree 

See Cases under Cmi Procedure 
Code 1882 a 108 (ISoO » 119) 


APPELLANT 

— Death of— 

See Cases under Abatement oe Suit — 
Appeals 

See Appeal in Criminal Cases — Prac 
ticb and Procedure 

[L L. R. 2 Bom. 584 
LL.R 19 Bom. 714 
<Sre Limitation Act 1877 art 171 

[3CL.R 440 


See Parties— Substitution op Par 
ties— Appellants 

[LLR. 21 Bom 102 
1L.R- 20 Mad. 61 


See Casz3 under Representatite op 
deceased persons 


See Riout op Apfe 

[LL.R. 12 All 200 
LL.R. 22 Bom 718 


— in jail— 

See Appeal in Criminal Cases— Fbac 
tice and Pbocedube 

[L L. B. 13 AIL 171 


Poverty of— 

See Security tor Costs— Appeals 

[18 W R 102 
LL.R. 7 AIL 642 
L L. It. SAIL 203 
L L. B. 13 Bom 458 
I L. It. 21 Cola 620 


Substitution of— 

See Pbitt Council, Practice or— Sub 
8TITUTION or Appellant 

[L L. It. 17 Calc 693 


APPELLATE COURT 


1 Oenebal Putt or Arrzixii* 

Courts 

2 FxrnciiE or Powers in tabiovs 

CAMS 


3 


w 


Central Cases 
fcrrciAL Cases 


FfTDrNci and Vhditionai Fn 
DiNc* on Appeal 


APPELLATE COURT — continued 


4 P ejection or Admi sion or Fn Col 

DENCE ADMITTED OR REJECTED 
by Court below 4° l 

M Unstamped Documents- 424 
( l ) Valuation op Suit Error 

in 429 

6 ErROBS AFFECTING OR NOT MERITS 

op case 433 

G Interference with and tower 
to vary order op lower Court 41 1 

7 Objections taken por pirst time 

ON APPEAL 418 

(a) General Cases 418 

(A) Special Cases 451 


See Cases under Appeal in Criminal 
Case — Practice And Prooedube 
See Cases under Privy Council Pbac 
TICE OP 

See Cases under Remand 

See Cases under Special Appeal. 

■ Power of to make decree In 
reBpect of parties not appealing 

See Cases undfr Civil Procedure Code 
1882 a 514 (18o9 a 337) 


1 GEI.FFAL DUTr OP APPELLATE! 

COURTS 

L High Court Practice of— 

Appeal on questions of fact— Credibility of icit 
nesses — The IIigh Court sitting in appeal on ques 
tions of fact was pmded by the same rales a« thngo of 
the Pnvy Council when they aat npon motions for a 
role for new trials from the old Supreme Court The 
IIij,h Court sitting m appeal will not disturb a 
judgment upon a question as to the credibility of wit 
nesses unless it be manifestly clear from the pro 
babihties attached to certain circumstances m the 
case that the Court was wrong in the conclusion 
drawn from such evidence The High Court sitting 
in appeal will loot upon the decree of a Judge as to 
facts in tho same light as the verdict of a jury and 
though some of the reasons given for the conclusion 
arrived at be erroneous the High Court ia nppeal 
will not say that the decree i» against the weight of 
evidence if sufficient reason for such decree still 
remain IIeeralall ChucU ebbutty r MontSH 
Cn under Orosaul 1 Hyde 105 

2 — Privy Council Practice of 

— Appeal on question, of /id — The rule of the 
Pnvy Council not to disturb a judgment of a Court 
in India upon a question of fact unless it Is dear 
from the probabilities of the rase that the judgment 
it wrong however necessary as regards a Court of 
Appeal far removed from India would hardly be cs 
trod das one equally necessary and applieatle with 
the same strictness to a Court of Appeal in In lia 
SAR0DA SOONDEBY t TlVCOWRY \ CNDY 

ft 21yd o 223 

3 Question of fact Ground for 

disturbing finding o n.— lteH on examination 
of tl o evid nee that the lower Appellate Court ought 
not to hart disturbed the distinct finding of the 
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APPELLATE COURT — remitted 
1 GENET AL DUTY OF APPELLATE COURTS 
— continued 

lover Court a* it had upon what ipjn*wd to ho 
lucre conjecture Lit JfAnoMrn Ritabt r 
Sbou-A Bewa XIC L.H. 104 

4. Jurisdiction where appeal 

is barred — When an appeal is barred by hw an 
Appellate Court cannot interfile in any matter 1c iti 
rnately arising out of the case unless there 1* want of 
junadictnn. Krani Ciiamj Koieiait r Hteff 
Manes Gno t 2 TV It. Mis 46 

6 ■ — — Presumption of correctness 

of judgment appealed from— Duty of Judge 
— A Judge of appeal u not m the p sitim of an 
arbitrator who has to loci at the evidence on both 
tides and determine whieb l* prefirable He hat to 
deal with the deci&i n «{ a properly constituted 
Court which if not ihown to be crremcou* ought to 
be affirmed. Eueiabdee Biswas c Molaudfe 
Mr'tDcx 25 TV R. 30 

6 • Presumption as to facts 

found by lower Court — Omtssionto file oljte 
item under Civil Tract dure Code s 661 — " acre 
a decree is w favour of the respondent the Appillatc 
Court ia net entitled to accept the facta f _>und by the 
Court of first instance at incontestably rroved 
merely because the respondent has net filid any 
cross-objections to (he decree under s 6C1 of the Code 
of Cud Procedure (Act XI\ of 1882) BnaaoJi r 
Battji L L. 31. 13 Bom. 18 

7 Credibility of witnesses— 

In cases turning on the credibility of witnesses the 
Appellate Court gnea great weight to the decision of 
the Courts below Botfcsn Cotj'ndeh Rot r 
Deemdatai. Poeamavick 2 Hay 12 

8 Where credit has 

been given to witnesses by the Ccurt of first instances 
before which they have been examined the Appellate 
Court is uot at liberty to say that it disbelieves them 
without stating reasons JfoTMo Dassee r Sbee 
S issExhcifDY 14 W R, 68 

8 — Dealing mil docu 

inentary evidence — kVhere a Munsif pronounces an 
opim n as to the authenticity of certain documents 
the lower Appellate Court must assume that he did 
bis duty and looked into each and every one of them 
before pronouncing such opinion On a question of 
simple credit to be given to a witness an Appellate 
Court having before it merely written depositions 
is not authorized to set aside the opimon of the 
Court of first instance which beard the witness and 
recorded that his demeanour was not satisfactory 
Gopez Rath JIooeibjee r Eoddhcitcht Mai, 

[25 WE 28 

See IsoBiif Chuadeb Poosuai.ee < Rumjo 
C nuimzB Cuattebjeb 25 TV R 303 

18 — Method of dealing with 

questions of fact in appeal. — In dialing with 
questions of fact which turn entirely upon evidence 
given on the trial the Hich Court ought not merely 
to consider whether the lower Court has come to the 
same conclusion as that to which it should Lave 


APPELLATE COURT — continued 
1 AFTER AL DUT1 OF APPELLATE COURTS 

— continued 

reme if it bad originally heard the witnesses but 
bef >re reversing the decision it ought to be satisfied 
that the Court was clearly wrong Ootuai t Mul 
j.ick GnoiAii Hosseik 2 Hay 359 

1L . — Point taken in appeal but 

not argued by pleader — Where a roint is taken 
on appeal the Appellate Court should consider and 
dccid it although the vakil may omit to argue it 
PAPA VALID \ ALII f BavASHA VAIAD hASAU 

[6 Bom A C 0 

12 Duty of Judge to hear com 

ments on evidence — It is the duty of the Judge 
of an Ajipellate Court to allow the parties or thcir^ 
pi -nd r» to submit the evidence to him at the hearing 
in open Court and to make npon the evidence so 
submitted every comment and found upon it ciery 
argument they may think necessary Labia Jro 
GESIIUB Sauoy r GopalLall 16 TV R. 54 

13 Duty of Appellate Court to 

direct examination of witnesses before re 
versing decree — Dismissal of tuit by first Court 
scithout exam m ng defendant s toil nesses— reversal 
of decree on appeal — Where a Court of fret in 
stance considering it unnecessary to examine Certain 
w itnessca for the d fence dismissed the suit, and the 
lower Appellate Court disbelieving the eviuenco of 
those witnesses for the defence who were examined 
allowed the plaintiff e appeal — Held that before 
doing so the lower Appellate Court should have 
affordod tho defendants an opportunity of supplo 
nicntmg the evidence which they had given m tho 
first Court by the tistimony of thoeo witnesses whom 
that Court bad declared it unnecessary 1 1 hear and 
that the case must bo regarded as oua m which the 
first Court had refused to examine the witnesses ten 
dored by the defendants The Court directed the 
first Court to examine the defendant s witnesses and 
having dine so to return tlicir depositions to tho 
lower Appellate Court which was to replace the 
appeal upon its file and dispose of it KnCDA 
Baehsu r Imam Ali Silas L L. R. 9 All. 330 


14 Duty of Appellate Court to 

caff the remaining witnesses before revera 
ing th*» decree of first Court — Dismissal of case 
infirst Court tcilhoul hearing all t\c it tnesses — The 
Subordinate Jud»e having heard all the witnesses 
for the plaintiff and some of the witnesses for the 
defendant intimated that he did not consider it neces 
sary for the defendant to call any more evidence 
He then dismissed the suit On appeal by the plain 
tiff the Judge upon the recorded evidence reversed 
the decree and allowed the plaintiffs claim The 
defendant appealed to the High Court contending 
that the lower Court ought not to have found against 
him without allowing him an opportunity to call the 
witnesses whose evidence had been dispensed with by 
the Subordinate Judge Meld (rai ersmg the decree 
of tho lower Appellate Court and remanding the esse) 
that the lower Appellate Court ought not to hare 
re verse 1 the decree of the fret Court without allow- 
ing the defendant to give the evidence which the 
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APPELLATE COURT — continued 
1 QENFRAL pUT\ OF APPELLATE COURTS 
— concluded 

finfc Court declined to taVe Ab«tt RiircHAVDBi 

SeETKAEPE c SHAVEAB VlBHBArf SlIZWVI GHPBAYE 

[LL.R 2d Bom , 253 


2 EXERCISE OF PON ERS IN VARIOUS 
CASES 

(<) Gbsebal Cases 

15 Discretion Exercise of— 

Discretion capriciously exercised — Error of las — 
The discretion vested in a Court of Justice must be 
exercised in a sound and reasonable manner and a 
capricious and unreas >nable exercise of discretion on 
tlio part of a Court of first instance is an error iu law 
which it is the duty of an Appellate Coart to correct 
I eipsb r MaisB 3 Bom. A C 04 

10 Appellate Court t 

power to interfere with exercise of discretion —When 
an appeal against an order baaed on facts is given from 
a subordinate to a superior Court the discretion 
rested in the former is absorbed in the latter and it 
is the duty of the enpenor Court to weigh the facts 
which form the basis upon which the subordinate 
Court proceeds and arrive at its own independent 
conclusion and this is eo notwithstanding that the 
aubordinate Court exercised its discretion after a 
proper enquiry and due consideration of the facts 
put buforo it and not capriciously or with prejudice 
KlRABl AQUEDflLA r Scbabhat 

[Lhli. 8 Bom 28 

17 Cost* — Mi scar 

nage or mistnle — An Appellate Court will not 
interfere with the discretion of a lower Court as to 
rostt unless satisfied that there has been some 
mneamago or mistake I ccnirnv Raji Ubooj c 
Wat* or W R. 1884 140 


Desaji Laeujuji r Bhavamdas "N obota vn as 
[8 Bom. A C 100 
Keshavtiam KnianrA Josni r BhAvaxji btv 
Babaji 8 Bom., A C 142 

h ArrrsTAMiAVTAr r \ Airrc vAYTrr'v 

tLSSad. 14 

18. Costs — Act on 

on contract— 1 erdut for lest than Rl, 000 — 
Cert feats * ter Act 1 Xllofl^i , g — tVhere 
In an action In the High Court f unded on contract A 
verdict was found for the plaintiff for a sum less than 
111 OOO and the Jnd„e who tried the esse awarded 
costs without ccrtifiin” unA r ■ 0 Act XWI of 
W t tl at tbs action was fit to be br< <i"ht in the 
Hi h t rt - lltll that the Court mi It tnpjly the 
emi io najpcal Nobocoouab Da s r KewatA 
10BLR 358 

KewATAMrO 'lOBOCOOUAB Do«s 

POWR 207 


r j n , , D t return O 

' ! <0 1 a rpeal—hmtaion- 

Uh,re tl c U» Wvet a matter within the hscrettw 
e* a vourl an I the Ccirt after projer enquiry an 


APPELLATE COURT — continued 

2 EXERCISE OF POWERS IN VARIOUS 
CASES — continued 

due consideration has exercised the discretion in a 
sound and reasonable manner the High Court will 
not interfere with the conclusion arrived at even 
though it would itself have arrived at a different 
conclusion Consequently where a District Judgo 
after dae enquiry refused to admit an appeal presented 
after the time prescribed by the Statute of Limits 
tions the High Court would not interfere with his 
order Raucbodji t L allit 

ft L H. 6 Bom. 304 

20 — Question of limitation— 

Appeal — B sued M and T for money due on a bond 
and on the 27th Apnl 1877 obtained a decree against 
T the suit against Jf being dismissed T applied 
for a review of judgment and B also made a similar 
application On the 25th May 1877 T * application 
was granted and on tho lbth July 1877 B * was 
rejected On tho 29th Juno 1878 tho Court re heard 
the suit against T and dismissed it B appealed 
making T and M respondents and impugning iu his 
memorandum of appeal the dicree of the 27th April 
1877 as well as that of tho 29th June 18,8 The 
Appellate Court assuming that the appeal was 
one from the dccreo of the 27th Apnl 1877 pre 
ferred beyond time admitted it after tune and after 
hearing tho case on its merits gave a dicroe against 
V and dismissed the amt as regards T Meld 
that the Appellate Court erred in assuming that the 
appeal was from tho decree of tho 2/tli April 1877 
and that it was at liberty to admit it beyond time the 
appeal being from tho decree of the 29th June 1878 
that dicrec being tho one which had brought B before 
that Court as an appellant and that the Appellate 
Court w as not competent on an appeal from tho decree 
of the 29th June 18/8 to reconsider tho merits of the 
caao against V the appeal from the d cree of the 
27th Apnl 1877 being barred by limitation and that 
decree and tho dccreo of tho 29th June 18/8 being 
separate and distinct and not appealable m one 
memorandum of appeal from the latter decree Mori 
Bibi r Bikahu LL.R. S AIL 772 

2L — — An Appellate 

Court can ipso tnotu raise the question of limitation 
fat \Va fjrt tiny? wtvm rt lyfevn cm tta 5 ac« c.? 
tl c plaint tlwt the suit is barred Mozappub AtxT r 
Gtnisn Chasdba Das 

[IB L. R. A. C 25 10 W It 71 


(A) Special Case* 

22. Analogous casos— Joinder of 

causes— Cases in i *i eh cadence is s milar —A 
number of cases having been instituted against the 
asm d fondant and nlating to the tamo matter tho 
jlaintiff in one of them applied to both the lower 
Courts to have them all tried togetl er jv mting out 
particularly that tho iLcnmcntary eviloncc in one of 
the ether case* was necei ary and should be ma lease 
of in the trial of 1 1* case Tl n applicati n w«» 
n fused by the first Ccnrt and the lower App. Hate 
Court (Wi 1 I the case of the applicant open evi tence 
record J with it and disposed of tie others •* governed 
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APPEL-LATE COURT— continued 

2 EXEECISF OF I*0>\ ERS IN \ ARIOUS 
CASES — tonttnntJ 

by that judgment. Held tbit *11 the caw* slioul 1 
have been tn d together but as the Julgo fail d to 
comply with the appheati w to «!) so he ihoul 1 have 
tried each case separately ou it* m rits NEIUL 
SuraH c AliAHMEB 15W IL 110 

23 ■ Cases la vhie\ 

evidenre u * mi tar — V Judge thoull n t without 
the cons nt of the parti s allow hi* judgment m one 
case to poTem hi* decision m another even if the 
subject of dispute u of a similar nature anl the evi 
deuce similar in character when the parti * are nit 
the same and the subject matt r of the suit is dif 
ferent. SoOBEXDBANAirrn Rot c I rBKAXrND 
Ghose 15 W R 342 

24. — Appeal — Ciril Prove lure 

Code 187' 1882 l 5N2 ( Set XXIII of 1ST 1 « S')— 
“ Power* — Jurisdiction - — S 37 of Art Will 
of 18~1 did not apply to case* where the »ubjcct 
which was being dealt with by the Court an not 
the actual appeal itielf and could not therefore be 
rightly treated a* standing in an analogous position to 
that of the original suit itself and further that the 
nme section had not the eff ct of making s 7 
of the aims Act applicable to eases where the tp 
ptllate Court had passed an order under sa » 
and 6 dismissing the appeal Senile — The word 
powers in a 37 of Act XXIII of 1801 was 
not synonymous with and dil not comprehend 
jurisdiction. Kalikbisiina C hands a i Ham 
IIAB CHC'CKEBStfTTY 

[1 B L R A C 155 10 W R 100 

25 — Memorandum of 

appeal — Memorandum of appeal insufficiently 
etampei — • Court Fees Act n 6 28 — Lev) of stomp 
duty — When a memorandum of appeal is insulli 
«i ntly stamped the d'ficient stamp duty should bo 
levied by the Appellate Court Chennapfa t 
Raghdnatiia. I L.R 15 Mad 29 

26 Ciul rroce lure 

Code (18 32) s 511 — Memoran him of appeal con 
ta mng scandalous matter— Duty of tie Appellate 
Court —A memorandum of appeal pres nt d to a 
District Court alleged ter al d actual partiality 
against the Judge whose d cree was in question The 
memorandum was returned for amendment on tho 
ground that it contained language disrespectful to the 
Court of first instance Tho appellint s pleader 
pres nted the appeal memorandum unam nl d stating 
that he wished to rely in tho appeal on tho passages 
objected to and asking that tho Court would if 
necessary strike them out Tho District Judge 
thereupon rejected the memorandum of appeal under 
Cnil Procedure Code i 517 It appeared that 
the objectionable portions of tho racmirandum were 
separable from the rest — Held on appeal to the 
High Court against tho order rejecting the app al 
to the District Court Per Sub BAHAMA Ayyar 
J —The District Jud~e should have ordered the 
objectionable matter to be expunged anl then to have 
admitted the appeal Per Moore J —{Holding that 
the statement which accompanied the memorandum of 


APPELLATE COURT — continue 1 

2 EXERCISF OF POWERS IN \ ARIOUS 
CASES — continued 

apptal on its re-presentation contained expressions 
amounting to cont mjt of Court ) tho District Judge 
should have returned the appeal memorandum and 
havo r fused to receive it until tho objectionable 
remarks had been txjunged Zamindar of Tom c 
llEWiviA IL.R 22 Mad. 165 

27 Power to separate suits 

misjoined — Vn Appellate Court has junsdictim 
under s. 3< \ct \\III of 18G1 to separate 
mis) ined suits and to try them separately Shohoop 
Ciicndeb Paul c Mothoor NIohun I aul Chow 
dhba 4 W R, 109 

28 Withdrawal of suit on 

appeal — \n Appellate Court has under this secti n 
P wer to alljw a suit to be withirawn Gregory r 
PooLET Chand 14 W R. o C 17 

29 Arbitration Deference to— 

Act rill of 1859 ss 312 and 313— Act TA/// of 
1S61 * 3~ — An Appellate C mrt has no piwer even 
by c nsent of parties to refer a ease ti arbitratnn 
under the arbitration sections of \ct Till of 18o9 
which apply only to Court* of original jurisdiction 
nor is such power conferred on an Appellite Court by 
a 37 Act XXIII of 18bl Jugoessub Dey » 
Kritarthohoyeb Do see 

[12BLRFB 280 
21 W R. 210 

Contra Bussool Bibee t. Jan Ali Ceowdiiby 
[12 BLR. 267 note 
17 W R. 31 

Chiranji Lal r Jahna Das 7 N W 243 

Quart— W hethir it can Hachon Banoo i Abdul 
Hakim 19 W R. 321 


30 Ct oil Procedure 

Code 1877 * 5S2 — Under s 682 of the Civil 
Pr ccdure Code a C urt of Appeal has the power 
with the c in sent of the parties of referring to arbi 
trati u matters in dispute in an appeal Juyyessur 
Dey v Krxlarlkomoyee Dossee 12 B L P I D 
2Cb 21 II J? 210 dissented from In the mat 
TEE OF SAXO ABATING AM PlLLAl 

[L L R. 3 Mad. 76 

31 Semite — An Ap- 

pellate Court has tho power to refer a case to arbitra 
ton at the instance of the parties under s 682 
of the Code of Ci ill Procedure 188“’ In re Santa 
raUnyam Ptllai I L It 3 Mad 78 cited Jug 
gestur Dey V Hntarlhomoyec Dossee 12 JB L It 
266 cited and distinguished. BuuoWAN DA3a 
Habwahi r h end Lall Sein 

[L L R. 12 Calc., 173 


1" — — — — Power to refer to 

arbitration a case on appeal — Civil Procedure Code 
1882 * 532— Und re 592 of the Civil Procedure 
Code an Appellate Court has power to refer a caso 
befwe it to arbitrati n if the parties wish it to be 
referred In re the petition of Sangarahngam Ptllai 
I L P 3 Mad 78 and Plug an Dass Harman v 
Sund Lal Sein I L JB. 12 Calc 173 followed 



( 


C -t- J 


rKCST OF CdjE 


AF FZLXJ-F 5 COrSJT— « j»Aji*«X 

2. ETZS-JsS <_r p.vvt!t> CT T-Itrn rs 
CLrlfr— -on/ -rued 

C ~32S2 C133C B-3t3tt3 r dACrCA. Czmtf 
2t «-u=l= 3 LLE.1S Ca.d,5CT 

33 A^agHjrranX Order eff^b l- 

*} t-r a -iiia jf* /* a *»c mtnf made in ajiof j,-r* 

C nr* — 5 Cour* /tjiff jxi » Ijh— of dpntnl era 
C-_i <- wt- mrin. under a 622 if _io C*vJ. P** c 
(far- Colt aj Ctcl^rg" an rjirar jcw-uarac j*ai.X 
bj antta — <_ ni~. K it.*, m’. r.-.tnr TnL-ivT 

c. 5! u mi. > — tra ^~.'?ir nT Xu'eunsE. 

tLX.E.4 3LuL.E5l 

3-L A-vard cf Ass«n.— F itt a' 1 ’ 

J’ * < > '* r ~ » ** jTkrfl i X’t’ir’l of trnn^tii 

wit~~ u U* 7 -*» -m iriKtf 3n <nc-j* Cuiir* — A- a rr 

autonurt. a ’•uLgmsc jt m juilmint- 
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Uzryza Dea IS W.. E— 40H 
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n a t — T tfi Ir-i r-?t X «uf — Aa -lHHJ-atu Cdttlt- 
lu in. »«.*• wdi. -l wli io of tai m/ c- —Unas, ini_nd- 
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ui a pi* per L arr. 3 a -not au rkr oaiara-tat 
to Err'd!, t-u* pia-nt-S tn iH-ttHr. a a it *uZ *i» 
mit *ii_t wu ml _i a-tenanm of lia-ai^- 
lia-o to irda lra-» ale *c.t an l bnn. a new m !ua 
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plX.SZ.9 JJL,I31 L. BZ I3 .31 d- 134 
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APPELLATE COURT—«i.<i<»irecf 

2 EXERClbE OF rOV» El S IN \ AlUOV'b 
CAbEa — continued 

45 Oljeetson for 

defect in pi a nt — An Appellate Court is competent 
at any stave to all 'w object i ns to be taken to an nj 
parent detect in the jlunt Cov\ in CovnE r 
Elias 21! L.R A C 212 UWR40 
48 ■ Stnhng name* 

out of pi a nt and amending — ■Merits of cate 

Error not aTectmg — Ad VIII of ISoO I 3o0 — 
Four plaintiffs ca<il as partners but it -eras found 
during the tnal that they were not all partners at 
the time the cause cf actnn accrued and the Jud~c 
thereupon amended the issue which had been rawed 
on that print and rawed the question whether the 
plaintiff* were or were net partner* and »t bcin 0 
decided m the negative the Jud^e ordered two of the 
plaintiff* names to be struck out of the plaint and he 
gave a dteTCC in favour of the other plaintiffs Held 
that the Judge acted ri"btly in amending the issue 
but that he should have dine so without striking the 
names of th plaintiff* out of the plaint Such an 
error is an error in an interlocutory order not affect 
ing the merits of the case and therefore under 
a 3u0 Act VIII of 18o9 not a ground for reversing 
the decree on appeal East Indian Railway 
Company » Jobdan 

[4B Is. XL O C 07 14WR OC 11 

47 1 iVrTiamZ — CirtZ 

Procedure Code 1S"7 t 562 — In tppdlatc. Court is 
to t empowered by Act X of 18/7 to order or allow 
a plaint to be amended or to remand a case under 
s of that Act for the purpose of such amendment 
Faiizand Ali r leser \u LL R SAIL 600 

48 • Waiter of defect 

in plaint in Court lelOio— Ground for dismissal — 
In a case in which although the jLint mcnti med no 
overt act justifying the plaintiff g request fur ft dc 
claration of title and still it appeared cm the adnuttl l 
facts of the case that there was a cause of action and 
the Court of first instance adjudicated on the merits 
and passed a decree in favour of plaintiff* — Held that 
it was too Lte fur the 1 wer Appellate Court t ) dismiss 
the claim on the ground of the above defect in tlie 
plaint Shomb Duty CnoWDnBY r Surd Nabain 
Chowdh&y 24 "W R, 242 

49 Amendment of 

record, on appeal — A second plaintiff was add d in 
the Court below but no amendment was wade m the 
record and the suit was dismissed with costs An 
appeal bung brought the original plaintiff failed to 
pay the c sts was made insilvent and the Official 
Assignee declined to proceed with the appeal It was 
objected tint the appeal ought to be dismissed there 
being no appellant on the reerrd but the Court 
allowed the appeal to proceed and the amendment 
order by tlje Court below to bo effected IvEDAE 
natii Doss r Peotab CnuifTER Doss 

[LL.IL 8 Calc 620 8CLR 238 

60 ■ Dismissal Or 

v'tlhdravsal of case — Where the Court of Appeal 
•eta a lie the whole of tlie previous proceedings 
in a suit it cannot direct a new and amended plaint 


APPELLATE COURT — continued 

" EXERCISE OF POW ERS IN \ ARIOUS 
C VSEb — concluded 

to be fllcl but must guc the plaintiff the alternative 
of liai ing Lis suit dismissed or of withdrawing it with 
have to bring a new action Ledgabd i Boll 

[L.R 13 LA 134 
L L R. 0 AIL 101 

Cl An amendment of 

a plaint ought nrt to be allowed on appeal if by 
so doing the defendant is likely to be precluded from 
j leading limitation and where no leave to amend 
was asked fc r in the Court of first instance Malli 
sajucka r Pallaya LL.IL 10 Mad. 310 
63 — ^ — — Oljechon not 
taken to plamt — Ground for dismissal of suit — Suit 
for declaratory decree ici thout asking consequential 
relief— A suit should not be dismissed by an Appel 
late Court on the ground of its being one asking 
merely for a declaratory decree and no consequential 
relief where that object! >n has never been taken by 
the defendants to the suit The plaintiffs should la 
such ft case be allowed an opportunity of amending 
their plamt Limba bin Ehishna t Rama bin 
lutPLu UR 13 Bom. 648 

63 — — — Suit for declara 

tio # of title uithout asking for possession — Where 
a person brings a suit merely for declaration of his 
title without seekin„ t) recover possession although 
he may be m physical posse sion the Appellate Court 
will not grant a« opportunity to amend the plaint if 
the [ Lint iff had already such an opportunity and did 
not avail himself of it Ltmla bin Krishna v rami 
l in Pimplu I D JR 13 Bom 548 distinguished 
1UJ Nabain Das r Shama Nando Das Cnowurntx 
[L L R 28 Calc 846 
4 C W N 102 


3 EV IDENCE AND ADDITIONAL EVIDENCE 
ON APPEAL 

64 Evidence Act 1855 s 67 — 

Te hearing of ex parte case on fresh cadence — 
Where ft Court of first instance sets aside its own 
ex parte judgment and after a new trial in which 
it takes fresh evidence as well as admits that origin 
ally recorded again gives plaintiffs a decree it is 
the duty of the lower Appellate Court to enquire 
nnder s 57 of Act II of 1857 whether inde 
pcndently of the evidence originally recorded there 
was sufficient to justify the decree It os Pi. SlNOH r 
KlsnosEE Lall 8 TV R. 490 

65 Evidence sufficient for 

judgment— Ci rif Procedure Code 1859 s 3o3 — 
When parties have had an opportunity of putting ia 
such evideuc© as they consider sufficient to entitle 
them to a judgment upon the material issues of 
the case the evidence oo-ht to be held sufficient 
under a 3»3 Civil Procedure Code to enable the 
Appellate Court to pronounce a satisfactory 
jud D meut Zattr ah r Bhuchvax Dass 

[18 W R. 211 

69 Consideration of evidence 

in ox parto case — V here a party fail* to file a 
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APPELLATE COURT — continued 
3 EVIDENCE AND ADDITIONAL EVIDENCE 
ON APPEAL — continued 
m morandum of objections under s 351 Act 
\ 111 ol 18o9 tbe Appellate Court is n t at liberty 
to decide the case es parte without congidcnug tbe 
evidence Woouz u Cboder Bor * Jovabduv 
Hajba 15 W R, 235 

67 Appeal against part of 

decree — Duty of Judge —Where a plaintiff dis 
satisfied with a: much of the decision of the first 
Court as is adverse t> him appeals making the party 
m whoso favour the decree is made the Bole respon 
dent the Judge of the Appellate Court has only to 
determine whether as betwecu the appellant and re 
•pondent the order of tbe first Court is correct 
Kishoee Sr%OH r Pookhcn SriOH 

[10 W R. 452 

58 » - — Adjudication on evidence 

— Suit for contribution tchere shares xcert not 
specified -In a suit for c mtnbuti m on account of 
Government revenue which was decreed by the 
first Court but dismissed by tbe lawir Appellate 
Court because the plaint did not specify the shares 
of the different shareh ildcrs — Held that the l wet 
Appellate Court was bound to adjudicate upon the 
evidence Bbovo Bibeb r Palla* Gazer 

[U W R. 131 

50 Evidence improperly ad 

mitted in lower Court— Hie 1 w t r Appellate 
Court was not competent to reject the documentary 
evidence which had been admitted by tbe Court of 
first instance merely because it had been admitted 
after tbe first bearing of the case or after tbe 
date on which it bad been rderod to be produced 
Hovooiux Seven t Fell 3 AgrA 143 


60 — Decision in lower Court on 

merits — A TP" F Kent Act 1SS1 s 20'— In a 
suit instituted In the Court of an Assistant C Hector 
uod r cl (J) a. 93 of the N VV T pent Act an 
cbjecti n was taken that the plaintiffs net 
being recorded shareh ldir* tbo suit was not main 
tamable in tbe I ecenue Court The objection was 
all wed but the Cour at the same time ibsp sed 
of tbe case on the merits and digmisso 1 the suit 
On appeal the 1 wir Appellate C urt affirm d the 
decree on the ground that the revenue Court had no 
junsdicti n to the matter Held that as there 
were materials n tl c rrc rd f r the d terminal i m 
or tbo suit the JuLc sh ull with reference to 
». 20 of tbe Jtrut tet have ship stvl of the appeal 
tn the ment*. De't Wan Lai v Keh Saran 
l padhta I L F C All 2 9 refirred to Saco 
1 sasad r AxErbu Snton 

[LL.R. 0 AIL 440 


. Additional evidence on 

sppoal - r dene, ,, ly lortr Co rt 

I k,d Jfir evidence — A C urt of first 
n anre as hi is t becan e It Is satufi<J npm the 
t ne T w 1 * me f He parties has given tn 

BTTO Vj?li rn ’, PUltH n <' n > Uw pnccedin « 

» . t . V n tUt \ - l t give si tLst 

1. may UvskUe^ bi^-U fairly bef« tie 
- Court. Where » party Las thus been 
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APPELLATE COURT— continued 
3 EVIDENCE AND ADDITIONAL EVIDENCE: 

ON APPEAL — continued 
prevented in the first Court and the evidence on the 
record is not deemed sufficient by the Appellate 
Court the latter Court does wrong if it reiuseB to 
receive the evidence which has been excluded in 
tbe way indicated. Bbu Sooydab ROT r 
Kaiuoovvissa 23 W R. 03 

62 — — CinT Fro edure 

Code !So9 t 35o Court Idling evidence under — ■ 
A Ewer Court in taking evidence ordered under 
» 355 Art Till of 1859 acts in a ministerial 
capacity Ram Jor Subkah c Fbavkisuev 
S dflH Buboda pEBIA V PBAVKI3HEV Sevoh 
PbOXBODA DeBIA t pBANKISHEN SIK3H 

[2 W R. 80 

63 . . - - , ■ — — . Tin* for rnakvny 

application —An application to give additional evi 
deuce should be made when the case first c mes before 
the Appellate Court It is too late to make such 
an application when the case has been remanded and 
lias come back for final disposal per Abxould C J 
ABDE3UIB DhA-VJIBBAI r COLLECT OB OF 8 OH AT 

[3 Bom A. C UB at p 123 

64 Fotcer of Ap - 

peltate Court -Discretion of Court —It is within 
the discretion of a lower Appellate Court to allow the 
parties an opportunity to .adduce fresh evidence if 
it is satisfiid that the interests of justice require that 
course Dauoobcr Pa s v Rrcoo StKQn 

[24 W R. 325 

05 Evidence yntiff- 

cient —Where the evidence upon the record is not 
sufficient to enable the Appellate Court to pronounce 
a judgment upon regular appeal it may require the 
Court against whose decree the appeal Is made to 
take additi inal evidence defining the points to which 
auch evidence is to be confined in order to enable 
the Appellate Court finally to determine the case 
Nahasimilabat Kbisdnabaf r Avtajj Vise- 
tabs# 2 Bom. 64 2nd Ed. 61 

60 Civil Traced ure 

Code t 3o5— Evidence taken tn laicer Court in- 
sufficient — W here a Jfunsif without framing issues 
or its mining tfie plaintiff passed a decree fn Af» 
fav ur up n an adnnssi n mad by the defendant 
and upon inspection of a d cument that was upon tbe 
rcorl if s f nu r suit but the Jud^c on appeal 
re ersrl tl e d’crce of the Muimf on «rc unt of the 
ItisuiTcicn y of eviLnco tho d cunient in bi» 
tpinl not being a lmisviblc —It wst Jicll that tho 
Jud e ought n t to have reremd the Munalfa 
ikcrce without first exercising his p wer of taking 
fresh evihnre under I 3^5 of tbe Code of Civil 
I nc dure Vppa talaD Kasiuxstb r V it no a a 
valid Tckabau 6 Bom. A. C, 88 

67 Civil Froctdmrt 

Co’te V'-jO ss 3 f 3>~— Whore d«.f ndant appealed 
In a salt to n cover arrears of r nt in which the p-nn 
Inen s* of the ksbultit wsi |n Issue and the defen 
dsnt aik J the Deputy Collector to remmm certain 
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APPELLATE COURT — continued 
8 EVIDENCF AND ADDITIONAL EVIDENCE 
ON APPEAL — continued 
witnesses to prove thst he had been paving at a parti 
OiUr rate the Judge ought under a 356, Art till 
of 1*59 to hare directed the Deputy Collector to send 
up either the witnesses or their evidence and under 
a. SS** to hare directed the evidence to bo confined to 
the rate and time of payment and the rent to which 
the payment had been appropriated. Moirux 
MuimrH r Bsu Bhookcw SnroH 0 W IL, 127 
68 . OaiiMion to call 

evidence i» lower Court —A anit to recover money 
haring been commenced againat P and other* an 
attachment waa applied for and certain gooda sap- 
poard to be the defendant*” were attached by order 
of the Court. Two other peraona coming forward 
and claiming the attached gooda aa their property 
plaintiffs concluded them to be partners with the 
original defendants, and made them also defendants 
The lower Court at the trial held that the proof of 
partnership failed. Feld ou appeal tint the plaintiff* 
case could not at this atago ho anpplemented by exa 
mining parties whom the plaintiffs did not think fit to 
call or by books which they did not produce in the 
Court below \ elaet A LI Lhax c JlATADtrx 

[10 W R. 402 

60 Fresh evidence — 

Civil Procedure Code t 668 —An appellant who had 
ample opportunity of giving evidence in the Court 
below and elected not to do so but to rest his case on 
the evidence as it stood, ought not to be allowed at 
the stage of appeal to give evidence which he could 
have given below 1UU Das Ckakahjuti r 
OmciAL Liquidator or the Cottox Ormvo 
Comp AST LLB.,0 AIL ‘ 


APPELLATE COURT 
EUDLNCF AND ADDITIONAI 1 \ IDENCE 
ON APPEAL — continued 

This decision was rerersed on appeal Ft Id that the 
lower Appellate Court did wrong in presuming mil a 
*ion between B and his vend e (the plaintiff) and 
onght Cot to hare rejected the dee l without cximln 
ing the writer and witnesses | and Oust it should 
have decided whether plaintiff was In possession at 
any time nnder the deed of sale Ram I all Jha r 
Issm CarxDEn Dee 10 W R., 461 

^ . Atmisnon of 

fresh documentary evidence ~Th 0 Appellate Court 
should not send for and admit fresh documentary 
evidence which has not been put in by either party in 
the lower Court. Dwareaxath bttAiU r Ram 
Locncv Biswas 10 W R. 02 

r 7? fQ.o " IT 777“ Civil Procedure 

Code 1 &j 9 t 3So Additional evidence after 
review -''’hero a lower Appellate Court admitted a 
review with the object of taking mto cons, deration 
a matena! it had omitted to consider at 

tho trial —Feld that having admitted the review on 
grounds independent of fre.!, ev, donee It was com 
petent for the Court under s 3oo Act VIII of 
1859 to admit fresh evidence if required to enable 
‘t to pronounce a satisfactory judgment or for any 
substantial cauio IIeiiaree Laei Nuvdke * 
TSQTLUCKnO ifOTEE BPBMONEE 12 W R. 1 


70 


Application to 


pvt i» evidence on appeal which applicant refuted 
to produce in lower Court — The plaintiffs had 
applied, during the hearing of the caso in the Court of 
first instance for the production of certain books of 
account of the defendants The defendants resisted 
the application and the Court refused to order the 
hooks to be produced. The suit having been dismissed 
the plaintiffs appealed and m the Court of Appeal the 
defendants applied to be permitted to put in evidence 
the books which they had refused to produce — Feld 
that the evidence could not be admitted. Jloxonua 
GASESH TAMBEEAB C LAKHHJBAM OoVDCDABAM 

[L L. R., 12 Bom 247 
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Reversing deemon 

with oxtt frtth evidence — Defendant havingpnrcbased 
a decree caused the judgment debtor’s ( B s) rights 
and interest in certain property to be sold in cxocu 
tion and bought them himself Plaintiff who had 
purchased one B s nghts and interest in a 4 annas 
share of the property intervened j but his Interven 
tion having been rejected in the summary depart 
meat he sued to set aside the summary order and to 
establish his vendor’s right m the property The 
vendor having admitted the sale to the plaintiff the 
first Court thought it unnecessary to examine the 
witnesses to and the writer of the deed of sale and, 
findmg the plaintiff in possession, decreed ths suit 


355 Act VIII of 1859 is tint when , Court 
that by .emu iiad.irfuu or mutate , 

La. not produced .erne endeneo wb.cl, ]„ ... '".S’ 

of adducing ,»d that he „ likely h> b, rrej udS? b l 
that omission or mistake which was simply „ n y 
teotroual undesigned ,„d ace, dental tb. Court w'Sl 
allow ..eh further ot.dence to be taken OoJ, “ 
An Anix c Sainiiua lum 15 w 


Co* 18o» , 355-AppMfrom 
Thu Court declined ou appeal from 0 rf lr nla 
mg an application under s 119 * ct , in J€c r 
18*9 to set aeido an ex parte decree , of 

affidavit which bad not been previously tendered 6 ** 
held that s 3*5 was not meant to hm “ d 

to such a caso as this but to empower the ri‘°^ 
of Appeal at its discretion to reco™ evidence 
issues of facts which had been tned in the (W P « 
first instance Leslie 1 Allender L<rart of 

[17 W R. 3 0( j 


Co* 1S59 . 35o-E, r „ „ 
ejectment on tho ground that defendant w»« hold f ° r 
over after the expiration of hia lease tho defe„ S 
dant s vakil deposed on oath in the first Court* w 
the defendant had no documents whatever^ Sf 
those he onco had were burnt When the c* J V. 4 
before the Subordinate Judge on appeal he nerm^J 
the defendant to file a n<£ pieced ev.de ncf^ tUd 
pottah which was alleged to have escaped the tZH * 
destruction. Feld that the admission 0 fth 
on the mere ,p,i d xit of the defendant w.,** 
substantial error in law even though plamtiff J*th 
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\PPELLATE COURT— continued 

i EVIDLNC* AND ADDITIONAL FVIDENCt 

ON Al’i’l AL— eon/iawed 
dinitted nor d nhd tlio itwumrat i (Imt the Subordl 
into liul no right to admit tho pot tali under 

ho circumstance* | and that If ho had ho was wrong 

ii d Tiding lllio rose upon It without taking evidence 

I to iUgenulnenCM SebAJooi. HtQr KttUHAT 
ollaii 10WR, 88 

77 - Ctrtl Procedure 

’ode P?59 i 851 — Truhnet excluded by ftrtl 
ourt — When tlio flr*t Court wn» OAtllftcd with tho 
i id. tiro (reduced and thcroforo did not allow tho 
hunt iff to jrodueu all In* avid ncc and tho Appel 
ito Court doe* not think tho oudeiito (ulllci'nt it 
light to nil iw thu ]>1 m tifT on ft| pcnl to call tho 
ill nre txilmh ii t y Hit Cut Court. Hu ij o Soovpin 
:ov r Kahjioiwissa S3 W R, 03 


78 -■ — — Improper rccep 

on of ttfJtnrt — Jemanl — lV|i(n a lower Court 
iipoeisof n rn*e upon tho merit* iir proved by evidence 
ot legally admissible against tho deft ndanta and tho 
Ipollato C mrt conil Ur* it proper to allow the plain 
ff t > ad luc further ei id nco it may olthrr tak# «uch 
irthcr raid ueo itaclf or fen 1 tho cnio tnek to tho 
wer C urt to toko aucli «vi lonce IUujoy 
ibhah Mojoomjuu c I chav Hisitrv hnan 

[W R. F B.) 124 

70 — Diteortry of 

-e«t evidence — ipjltctlton for ret icie— The 
Ugh C urt d cil 1 ft cnia irreiicetiro of certain 
uniinenti hronght f invar 1 by a {arty at tho hear 
ij, of the npixal and afterward* rtj ctolon apjliea 
ou fern review of tlat judgment In an aijlica 
u to the 1 rivy Council for »ptcial leave to t ring 
i thu dvument* — JlrlJ that farther evidenco 
light not to ho admitted under ■ Too Act \III 
f IS J * that there »s« great danger in tho Court of 
Itiinato appeal lightly tntniduelng evidence which 
id iv t been nnhr the contidenti n of tho Courta 
flow and which tho partlci ha 1 had no mean* of 
'•ting (lontM) hiviiABi Drnul r Jaoasauwa 
> zuu 3 13. L. It. P 0,36 


80 . Cirif Troeednre 

'ote t fCs — Tie tnt a* to whether additl nal 
vllrnca *1 nil be Ifrelul in cn Ap^clUle Quart 
nelcr • Cl S < f the l kI if Civil 1 rocednre depend* 
pen tho qurotl n whether*? no tlio Appellate C< urt 
ee|Ulrc* the ev id mcc to cnal lc it 1 1 1 nmounee Ju*L 
■ i-fit v It any dim nlSwiSd came ( m to thi» 
hrAji lUto C urt 1* t»> l thoal Ju lg Iv Till 
levotii or 1 mu CnAVTi Moo*«rei CrrvcnA 

•to HAS Cl KOI I r GofAL C It Can BA OllOlB 

[LL.Il. 21 Cole. 484 


8L — — ■ Praia** record 

•f-~l Ok r to to 1* /pill rr Jtnct — Ihrrrtt on of 
« rt-Tl, |« r pt m to the HI h Court by th« 
A \ cf 0*11 1‘rurrdure t taking if it* own 
n.lk« ori ln*l evi leu * .new ,ig*,n b* «» r rri» 1 
i»ry • jwtlngiy i ant »U c*rrelW. it ii I trail* 
UX t) reason* fr cinching H ehmiM a!-,,, b* 
■teerded cr mbntid by lb« Court in the proceeding* 


APPELLATE COURT— continuerf 

3 1UD1NCF AM) ADDITIONAL MIDFNCJ 

ON AlIlU — continued 
SllEEVUSCUCKUEU DkT V OoCAl CutJKDEU ClUJOK 
EBDtJTTV 

[7 W IL P C 10 11 Mooro s L A SO 
GCNOA CloniVD MuXDDl I COLLECTOR OP 21 
Iebounhaus 7W R. P C 31 

[11 Mooro a LA 346 
JuaaoDVNDiioo Dbd x Uoluck Ciiundkr 
Ha Li) ah 10 W R 228 

Jooo Mata Debia x II ah Ciinroen Chatter 
see 10W R., 378 

82. - ■— ■■ — -- Teatons for ttk 

mg frtth evidence —Held that tho lower Appellate 
Court ihould »tate mn*t fully and clearly it* reason* 
for calling for fresh evidence j hut that in point of 
law it wa« sutfcicnt if that Court considered tlio 
matter and atatid that such reason* existed without 
nientl mlng what they were SltiB Chundfr Mah 
TOO h X Kashbewatu Kvuhoeab 12 W R, 246 

83 ' — ■■ i — • Sufficiency of 

re none for taking fresk evidence — \V7icra an Ap 
pel late Court rccnvetl ad lit! mat evidmee riafordinj, 
only that tho paper* woro material ami important 
thcro Mil held to bo no lufllcient compllanca with tho 
proviio of a. 3o6 Civil 1 roredure Ce le which 
rcoulrc* tho reason* f ir admitting nd litional evi Iruce 
to be stated JCOOCT 1«DUB D0HWAREE r llHUBO 
Tar i he* Dajsee 14 W IC, 10 

84 Seasons for tal 

t*7 frttb erie/i*er —Additional evi ience cannot bo 
admitted In op|cal without amid substantial roMon 
being rccor led In tho proceeding* SNAUUKV r ToM> 
Vivlav A Co 7WR.313 

86 ■ — — Peuios* for tal 
*ng fretk tndenct — The provision in tho Code of 
Civir 1 rocoduro which rejuirc* Juelgc* whej a Imlt 
freih evllcncc on an appeal to recorl their reason* 
though not a condition precedent to tho reception of 
tho evidence !• yit one that ought at all time* to 
be ttrietly complied with. Olvoa Oodc*i» MtrvPtTt 
x The Collector of the 21 I’bkocnvaiib 

[7 W R., P 0 , 21 11 Mooro a L A 046 

SwtBVIVH Clifim \)K V Cv.lVE.t?. 

CnccEnnuTTT 

[7 W R. T C 10 11 Mooro s L A 28 

llmrnianAD r Siieo Dtal 

[L.E 3LA 250 20 W R. 65 
Lowa Jni r Uiss«*nm Sivou 11 W R. 0 
CuAutiovr AJtBrSivon 12 W R. B2 

Daeeb Pessiud x Lalla JoooESjrR Dm 

[11 W IL 47 

80 • W ere the evi 

«! nee of A defendant ha* been taken 1 y the Court of 
lint InsUneo »i Imperfectly that the lower ApprILte 
Court rannot p»v* a *»tl*f»ctory lodgment « tween 
the partle it i* eompetent to tuo Judge of that 
Court nnter the pro vi ion* of *. 35E Civil 1 iw 
eedaw Code to Lav* the defendant fully eiamlned 
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APPELLATE COURT— continued 
3 EVIPENCF AND ADDITION \L EVIDENCE 
ON APPEAL — continued 
before himself but not to re m a n d the case for re 
bearing and re-tnal If lie examines the defendant 
he is bound to record Ins reasons for ao doing in 
order that the Hu,h Court may be enabled on appeal 
to decide whether or not the new evidence lias been 
nghtly admitted. Monrsn CncrraiEn Dass r 
II ad ircn CncKDza Siedas 13 W It. 85 

87 ■■ ... ■ Ctctl Procedure 

Code 1 So 9 i 3 jo — R easons fer sending for doeu 
meat on appeal — Where a Judge semis fora tuap 
or other document he is bound to record lug reasons 
for doing so according to tho provision* of the Civil 
Procedure Code and the evidence so obtained must be 
taken and received by lnm in the presence of the par 
ties m open Court and afterwards kcjt oil the record 
It is not competent to him under a 3oo merely 
of his own discretion to send for a document for 
personal inspection irrespective of the parties to the 
amt. Gtrrpci Rot c Ram Dzora Rot 

[21 W H. 410 

88 Cirit Troeedurt 

Code 1 So 9 t 3oo — Suit for arrears of rent — 
Where m a suit for arrears of rent tenancy was 
acknowledged bnt the rate of rent questioned by 
tenant and the Subordinate Judge not feeling satis 
tied with the documents purporting to show tho 
rents during three years called for tho documents 
relating to payment of rent during three earlier 
years —Held that the Subordinate Judge was justi 
fied in requiring this further evidence because though 
such evidence should rarely be called it was within 
the discretion of an Appellate Court to do so giving 
its reasons for the course which it pursued. SnOoxnAH 
Shaikh r NctD Cooitaa Baras jee 

[25 VT R. 246 

89 Civil Procedure 

Code 1882 s 56 9 — Where tho lower Appcllato Court 
allows additional endenco to bo taken though it is 
not satisfied that the evidence is necessary under 
cl («) or cl (A) of s DCS of the Codo of Civ il 
Procedure the High Court will interfere hut where 
this does not appear to be the case and there is 
simply an omission on tho part of tho Appellate 
Court to record its reasons for allowing additional 
evidence to he taken tho High Court will not inter 
fere Hatiz Abdui, Kceim v Shi Kissev Rai 4 

[LLB II Calc 139 

90 - ■ — Cierl Troeedurt 

Code 1882 s 568 — -The provision in s uC8 of 
Act \IV of 1882 as to an Appellate Court recording 
its reasons for admitting additional evidence is direc 
tory merely and not imperative Gofal Sin air r 
J HAHBt Bai I. L. It. 12 Calc 37 

91. — CirtI Troeedurt 

Code 1859 s 355 — Reasons for taking fresh en 
dence — -VV hero the first Court refused the plaintiff s 
application to summon five of his witnesses notwith 
standing that it postponed tho case for ton days 
although fifteen other of tho witnesses were present 
tho High Court held that the first Court aonn sion to 
summon tho witnesses w as under the circumstances 


APPELLATE COURT— confirmed 
3 EMDENCF AND ADDITIONAL EVIDENCE 
ON APPEAL — continued 
a sufficient reason within Act VIII of 1859 s 3»5 
for the lower Appellate Court to send for them and 
take Ueir evidnee Abelakh Pot r GtroGcrr 
Bauaarr 2217 E 289 

02 — Tecord of rea-- 

sons — In a «uit for possession of certain lands 
under a how la tenure khas possession of which for 
eom<. generations was alleged no special documentary 
title wbb set up in the plaint but one of the flam' 
tiffs in lug deposition referred the title to a particular 
pottali which lie said had existed and had been lost 
in the time of hi« grandfather Two of the defen 
dints were the zamindara of the talukh in which the 
howla tenuro was said to exist and had transferred 
their proprietary right to tho other two defendants 
The zamindara did not defend the suit and were not 
examined in the Court of first instance The lower 
Appellate Court considered it necessary for the 
proper decision of the case to examine the zamui' 
tiara and relying mainly on their evidence reversed 
tho decision of the Munsif and gave a decree m 
favour of the plaintiff Held on appeal that tho 
lower Appellate Court had sufficiently recorded it* 
reasons within the meaning of s 355 of Act VIII 
of 1859 for requiring tho additional evidence that it 
was ri^ht in so doing and that although no special 
title had been set up in tho plaint the decree which 
was given on the evidence in favour of the plaintiff* 
could not be reversed in special appeal Radhakatu 
Dhubi i 1 auoobikd Pad 3BLR, A C 218 

r ADUA5ATU DhOOEZB X LuCHHES h.AVT PAD 

[12 W It. 224 note 

93 — Reasons fortak 

mg fresh evidence —Where the plaintiff lnmself is 
present tho lower Appcllato Court may in its di* 
cretion examine him if it considers his evidence 
material The requirements of the law are suffi 
ciently fulfilled if the Court records that it considers 
his examination necessary HatizA r Azitcb Hos 
bedi 13 VV It, 328 

94 Improper admission of evi 

denee — Evidence Act (11 of 1855) s 57 — An 
Appellate Court should not receive evidence though 
alleged to he material and important which has not 
been produced in the lower Court without substantial 
reason for its non production. The High Court 
refused to reverse a decision on the ground of the 
improper admission of evidence Josadihdha Bait 
■WAHI GoBUiD r Bhobotahini Dasi 

[5BLE Ap 54 

95 On lines t 0 

give reasons for adm tt nq if — Where evidence 
has been taken by an Appellate Court in the pre 
*cnce of rarti a or their agents it should not be 
rejected on appeal merely because the Court omitted 
to record Sts reason for admitting it BnrOwUi 
Cuckdeb Guosb r Bajcoomab Goho 

[13 W R. 303 

96 Rejection of document in 

first Court on the ground of want of regis- 
tration — Subsequent registration and presentation 
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APPELLATE COURT — continued 
8 EVIDENCE AND ADDITION ID EVIDENCE 
ON APPEAL — continued 
to Appellate Court — The plaintiff as purchaser at a 
Court a sale sued in 1871 for possession of certain 
immoveable property and tendered in end nec a sale 
certificate dated 20th September 18Go The first 
Court decided against the plaintiff on the ground 
among oth rs that the certificate was not registered 
though registration of it was compulsory On the 
9th February 1875 the plaintiff filed an appeal in the 
High Court against that decree and on the 26th July 
18"o applied to that Court for permission to give m 
evidence a new certificate of sale issued on the 1st 
February 187a regarding the same property as that 
to which the certificate of the £Oth September 1865 
related Held by the High Court that as the new 
certificate was issued after the first Court had made 
its decree the Hieh Court ought not to receive it or 
to suggest or facilitate any application to the lower 
Court for a review of its decree on documentary evi 
denec which had no existence when that Court made 
each decree Lajbuai T.i m'rm n r Kahaxcdiv 
Husen Kuan 12 Bom. 247 

07 Citil Procedure 

Code 1$S2 t 56S — Production of additional ec« 
deuce tn Appellate Court — Circumstances under 
which an Appellate Court will not allow additional 
evidence to be produced at the hearing of an appeal 
under 8 668 of the Civil Procedure Code Nadias 
Chand fecoH c Chcndek Sikhur Sad mi 

[LLB. 15 Calc., 765 

88 Ezidence on appeal 

— Cit l Procedure Code t 142 A— Document re 
jected a* inadmissible but allousd to remain on the 
record —Where a document tendered m evidence 
m a Court of first instance was rejected as inadmis- 
sible but was nevertheless allowed to remain on the 
record of the case — Held that the mere fact of the 
document remaining on the record did n t make it 
evidence m the Appellate Court but it must be tend 
ered as evidenco in the Appellate Court and oceep- 
ted thereby Has. Gobind v ii oni Baiiu 

P.L.E. M AIL S58 

09 Civil Procedure 

Code (IBS'*) t 568 — The test as to whether addi 
tioual evidence should be received in un Appellate 
Court under s 668 of the Code of Civil Procedure 
depends upon the question whether or not the 
Appellate Court requires the evidence to enable it 
to pronounce judgment or for any other substantial 
cause as to tins the Apptllate Court is to be tho sole 
judge In the goods op Fbesi Chand Moonseee. 
Ueendha Mohan Ghosz r Gotax Chandra Qhosk 
[LIlR 21 Calc. 484 


100 - 


■ Citil Procedure 


Code (JSS2J s 5 68 — Remand — J) recti on bp Appel 
late Court to fake / rther evidence — In a suit on 
a hypothecation bond the plaintiff relied in bar of 
limitation on endorsements of rart payments appear 
ing on tho bond. The Conrt of first instance b Id 
that the endorsements were genuine The Court of 
first apX'fal remanded the suit for further evidence to 
be taken with regard to the endorsements and directed 


APPELLATE COURT — continued 
3 EVIDENCE AND ADDITIONAL EVIDENCE 
ON APPEAL — concluded 
the Court to record an opinion on the question of the 
handwriting of tho endorsements and held upon tho 
return of the evidence that the endorsements were 
forgeries and dismissed the suit Held tliat tho 
additional evidence was legally taken and admitted 
under a. 568 Siihimvas achabIAr r Pangamhad 

[LL.R. 18 Had. 94 

101 . — ■ ■ ■ - Remand to the 

Appellate Court — Additional evidence m Appellate 
Court — Finding of fact upon evidence taken after 
remand — Civil Procedure Code ( 18S2 ) t 068 — In 
a second appeal the High Court set aside the decrees 
of the lowir Courts on the ground that certain issues 
raised in the suit were not considered by those 
Courts and remanded the case to the lower Appellate 
Court for a proper decision of the case The lower 
Appellate Court took evidence on the issues not tned 
before and came to findings of fact on that evidence 
Held that the lower Appellate Court tned the 
case Dot as an original case but as an appeal and 
acting under the powers given to it took fresh evi 
dence Beni Perskad Kuari c N and Lai Sajtd 

[XL. It. 24 CaL 93 

102. • . — . .. Citii Procedure 

Code ( 18S2J ts 562 568 569 — Additional evidence 
by Appellate Court-— Invalidity of order reversing 
decree of loicer Court on account of exclusion of 
evidence — A tnal took place in the Court of a 
District Munsif who heard evidence decided issues 
and passed a decree On an appeal being preferred 
the Subordinate Judge reversed the decree and 
remanded the suit for re tnal on the ground that cer 
tarn, documentary evidence which had been tendered 
by a defendant had been excluded, and plaintiffs’ 
witnesses who had been cited in the list had not been 
wholly examined. On an appeal bong preferred 
against that order — Held that s 562 of the Code of 
Civil Procedure waa inapplicable to such a case and 
that the proper and only legal course for the Subordi 
rate Judge to take under the Code of Civil Procedure 
was to act either under s 568 or s 569 by himself 
taking the evidence which he considered to have been 
wrongly excluded or to direct the District Munsif to 
take it Perumbra boyar V <SuiraA»7»(iman 
Pattar I X S 23 Mad 44o distinguished. 
Sesiian Pattar v Seshan Pattar 

[LL.lt, 23 Mad. 447 


4 RFJFCTION OB ADMISSION OF EVI 
DFNCE ADMITTED OR REJECTED BV 
COUPT BELOW 

(a) TJ> tamped Documents 

J03 • — — Unstamped documents— 

Admission of unstamped document «* evident e — Act 
X of 1S62 st lo and 17— Objection made on appeal 
—A VIII of 1859 s SoO — When the Court of first 
instance admitted without objection unstamped re- 
casts in evidence but tbo Judge on appeal rejected 
the document* and reversed the decision of the 
lower Court , — Held that the documents once received 



( 4=5 ) 


DIGEaT OP C\SEs 


( «C ) 


APPELLATE COURT— conned 
K. P EJECTION OR ADMISSION OF E\ I 
DFNCE ADsnTTED Or rEJFCTED B\ 
COURT BELOW — continued 
without objection were vrrcn ly rejected and the 
decision below wrongly reversed on appeal a* the irrr 
pnlinty was not one aff ding the merits of the case 
tinder t. 3o0 Act VIII of 18o9 and that tho 
Court had no power to receive the documents on 
payment of the stamp duty and penalty under s 17 
Act X of 1S6_ Lalu Srs-o t Axr am Ses 

pB.hH. A. C. 235 12 W R. 47 
CCK'VZSS r SEEOCECBN SiHOO 

[W K. 1884 184 

104, Document admit 

itd i» Court lelovr — An Appellate Court has no 
nght to refuse to admit on technical grounds a docn 
merit which has been received and read in the Court 
below without objection AKBCB A LI r Bute A Lai. 

Jha IL.K. 0 Calc. 608 7CL.E. 497 
Mohabeeb Boss t Lalla Rot 1 W R. 12 
Gove Sceh Das c Kashi Seiob 

[2W Jl 237 

Ckawlzt x Mauso lAgra 63 

Her Cnutnisa Ghost r TYooma Soovdetikb 

Dossee 23 W R 170 

Rot LrcnsCEEprT Sifoe e Mosmmopp Ali 

[25 W R 80 

KXsetb RateMookthite c JIohese Cecatjeb 
Goopto 25 W R 168 

Mu Rot r LaimusEot 25 W R. 370 

105 Document admit 

ted tn Court leloir — Where a document was admit 
ted in evidence by the Court of first instance without 
any objection by the parties but the Assistant Ju<L,e 
on appeal held it inadmissible because it was insuffi 
eiently stamped although no objection was made to 
it in the memorandum of appeal — Slid that the 
Assistant Judge ought not to have excluded it from 
his consideration. Rastcb BhavAVI r Appa 

[LLR 6 Bom 621 

10Q Document admit 

ted or rejected tn Court helou, — The decision of tho 
Court of first instance as to the admissibility of a 
document subject to the payment of stamp duty is 
final and cannot he reviewed by the Appellate Court 
Laksumi Nabataea Aitae t Scppaba Gaukdaw 
[ 2 Mad. 321 

107 — — — Document not 

sufficiently itamped admitted in ee dence by lotrer 
Court —A Court of first instance having admitted 
in evidence a document unjroperly stamped the 
Appellate Court cannot question its admissibil tv 
Seiddapa * IhatA I. L. R. 18 Bom 737 


108 Question 

liability to stomp — It u oren to an Appellate Co 
to consider the question whether a document which 
the Court of first instance has declared liable to bo 
stamped under Act X of 1862 is properly so liable 
SUBEATA PlXXAI V SbISIVASA PltlAI DUEQA 


APPELLATE COURT — continued 
4 EFJFCTION Or VDMIaSION OF EVI 
DFNC1 ADMITTED OR RtJrCfED BY 
COURT BELOW — continued 
PriLAi v SnmrASA P ir.ni. Ceella Plllai i 
bKlMVASA Pillai 3 Mad. 71 

109 - - - — — — The fact that th* 

document was received in evidence without a stamp 
is no reason for reversing the decision in appeal 
Cuebie r JItjtu Ramen CnETTT 

[3B1B.A.C 120 11 "W R. 520 

110 — — — Where title deeds 

of land had been deposited by a debtor with the Bank 
of Bengal and a letter was given authorizing the 
Bank to Bell the land and apply the proceeds in liqul 
dation of a debt then existing and due to the Bank 
the Court declined to entertain the question whether 
the document relied on was one requiring a 6tamp 
as being a matter not affcctia B the merits of the 
ease or the jurisdiction 0 f the Court Ideaeim Aziir 
t Cediotseank 

[7B L R 653 10 W R 203 

111. ~ Ground for 

reversal of decision —An Appellate Court has no 
power to reverse the judgment of a Court of first 
instance merely on the ground that the document on 
which the suit was based did not bear a stamp at all 
Sbihaih Saea v Saboda GoBnroo Chowdrt 

[5 B L. R. Ap 10 

112 Improper ad 

mils on in evidence of unstamped documerl — Irregtt 
larity not effecting the merits of the case— Civil 
Procedure Lode 18o9 i 350 — Where a Court o£ 
first instance treating an unstamped promissory note 
the after stamping of which was inadmissible as a 
bond received such instrument in evidence on pay 
ment of the stamp-duty chargeable on it as a bond 
and of the penalty — Seld that the reception of such 
instrument by such Court being an irregularity not 
affecting the merits of tho case was no ground for 
rev rsing tho decree of such Court when the same 
was appealed from Ajzal ob nissa e Tej Bait 

[IL.R 1 AIL 725 

113 — Admission 6y 

first Court of document unstamped — The provisions 
of the Stamp Law by which unstamped or insuffi 
eiently stamped documents are excluded were framed 
primarily in the interests of the Government revenue 
but were never intended to create or put an end to the 
rights of the parties IV hero a document is admitted 
by the first Court as not requiring a stamp its ad 
missibility cannot be questioned in appeal 1 natet 
OOIXAH V MEAJAN 10W R. 0 

114. Admission of 

unstamped document on payment of penally —A plea 
that a deed of sale filed had been originally unstamped 
and that tho lower Court w as incompetent to supply 
the defieieucy of the stamp by paying tho penalty m 
the appellate stage of the ease was overruled. Ram 
Saees Saboo t Vzbtao Maetov 

[25 W R_, 554 

U5 - Stamp Act t 50 

—Document admitted as duly stamped — Where a 
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-AD PELL A TE COUBT— continued 
4 REJECTION OP ADMISSION OP EYI 
DENCE ADMITTED OP REJECTED B1 
COURT BELOW — continued 


document has been admitted in evidence as duly 
stamped such admission can only be called m question 
by the Appellate Court under s 50 of the Indian 
Stamp Act Repebexce cyder Stamp Act 18/9 
[L L. R. 8 Mad 504 


110 — Ctnl Procedure 

Code 1577 s 57 8—Unstamped hundi admitted an 
lot er Court —Suit by payee wmmrt drawer upon 
a hundi drawn m British India upon a person 
at Colombo The hundi was not stamped when 
drawn Objection taken to its admission in evidence 
by defendant was allowed by the Mnnsif bat 
plaintiff was permitted to sue for the amount dne 
upon, the original consideration The suit was dis 
missed on the ground that no consideration was 
proved. Upon appeal the District Judge held that 
the hundi did not require a stamp as it was not in 
tended to operate m British India and admitted the 
hundi In evidence ns a business letter admitting 
responsibility and found that there was consideration 
Held upon second appeal that the hnndi having 
been admitted m evidence though contrary to law 
by the District Judge no objection could be taken to 
the decree in second appeal upon that account 
Rauasami v Rauasami LL.R B Mad. 220 

117 <2«e/t»on of 

ttamp duty — Where the objection!* taken for the first 
tune in special arpeal that a document which according 
to Act 'C of 186- oaght to have been stamped haabeen 
admitted by both the lower Courts unstamped the 
Hij.h Court is bound to take notice of the objection 
(although not one of the grounds set forth in the 
petition of appeal) and to require payment of the 
stamp duty and penalty or to reject the document 
AmnabayanA Sett i v Mxycmx 3 Mad. 297 


118 Court Fees Act 

t 28 — If a document which ought to bear a stamp 
under the Court Fees Act bos been used in the High 
Court and the mistake or inadvertence which per 
mitted its reception in a lower Court without being 
properly stamped comes to light in the High Court 
any Judge of that Court may under s 28 of the 
Court Tees Art direct that it should he properly 
stamped. Chrdi I.al r Eibatb Chayd 

[LL.R. 2 All 082 


110 — A ppt cation in 

sufficiently stamped — Court Fees Act (VII of 1870J 
ss € 28 — Application for reneic — On the 2Gth 
January 16SD an application was presented to the 
Munsarim of the District Judge’s Court for renew of 
a judgment passed on the 19th December 1SS8 Tbe 
application was insufficiently stamped and the Mun 
sai-im endorsed on it stamp insufficient On this a 
dispute ensued between the pleader f T the applicant 
and the Mansarim as to the sufficiency of the stamp 
On the 2 ib Apnl l e S9 the deficiency prm f ed out by 
the Mnnsinm was made good. On the _Cth May the 
Jn«h.e admitted the apj tication on the applicant pay 
leg the Court fee payable on an applicaticn presented 
on or after ninety days from the date of the d cree 


APPELLATE COU.KT— continued 
4 PEJECTION OR ADMISSION’ OF EVI 
DEN CF VDMITTED OP REJECTED BY 
COUPT BbLO'W— cmif.nwee? 
field that s 6 and the first paragraph of s 29 of the 
Court Fees Vet {V II of 1870) were applicable that 
there was no mistake or inadvertence within the mean 
mg of the second paragraph of a 28 that the Judga 
had no power under the circumstances to admit the 
application as one presented after ninety days from 
the date of the decree j and that there was no present 
atioa within ninety days of au application which 
could have been received Mcxbo t Cawxtore 
Mcxicipab Eoabd « I. L. E. 12 All, 67 

120 Penalty — Held 

that an objection may properly be taken in a Court 
of first appeal to an unstamped document and such 
Court is bound to entertain the objection and may 
direct that the document be stamped and tbe penalty 
imposed. Sapdar. Ali Kiias r Lachhax Dass 

[X. L. IL, 2 AIL 554 

12L Stamp Act 1889 s 20 

and sch U arts 6 and 11 — Stamp duty — 
Penalty tender of — An Appellate Court has no 
authority to direct the reception of an unstamped 
document to which tho provisions of a 20 of the 
Stamp Vet (X\m of 1869) apply unless the 
amount of stamp duty and prescribed penalty was 
tendered when the document was first offered in 
evidence and rejicted. Chaatpahatt r Brm Jjbcx 
[I 1.R4 Calc. 213 

Gors Pee shad Lax r Lalla Ncxd Lal 

PW E. 439 

122. Stamp Act 1870, s 34, pro- 

viso IH — Adm sston of documents in evidence — 
Unstamped promissory note admitted as a bond on 
payment of stamp duty and penalty —The plaintiff 
sued to recover the amount due oo three khatas. 
The defendant objected that the khatas were not duly 
stamped. The Subordinate Judge held that the 
instruments were bonds and as such admitted them 
in evidence on payment of the proper stamp duty 
and penalty under • 34 proviso I of the Stamp Act 
(I of 1879) At a subsequent stage of the same suit 
his successor in office was of opinion that the khatas 
in question were promissory notes that as such they 
could be stamped only at the date of their execution 
and that they had been illegally admitted in evidence 
under a 34 proviso I He accordingly dismissed the 
suit On appeal the District Judge agreed with the 
Subordinate Judge that the instruments sued on were 
promissory notes but held that after they had once 
been admitted in evidence on payment of the stamp 
duty and penalty the question of their admissibility 
could not be subsequently raised m the suit under 
proviso III to a 34 of the Stamp Act (1 of 18/9) 
He therefore reversed the decree of tbe Subordinate 
Judge and remanded the case for trial on the merits 
Against this order of remand defendants appealed 
to the High Court Held that the promissory 
Cotes having been once admitted in evidence could 
Cot afterwards be rejected on the ground of their not 
b ing duly stamped- Deta CnAvp r HmA Cuavd 
Kamarax LL.lt 13 Dorm, 449 
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APPELLATE COURT — tonhnwfd 
4 REJECTION Or ADMIWON OF EVI 
DENCF ADMITTED Or REJECTED B\ 
COURT BFLOIV — continued 
123 Stamp Act 1879 b 34- 

Iuitrunent artmxtled at duly ttamped — Appellate 
Court $ power to queti on the admittion — Where a 
Court of first instance has admitted a document in 
evidence as duly stamped *. 31 cl 3 of the ‘'tamp 
Act (I of 1S<9) prcclndfg the Appellate Court from 
questioning the admission of such document If the 
Appellate Court considers the document to be in anffi 
ciently stamped it can only proceed under s Oof 
the Act. GrncrADAPA nr* InarA r NauoVitiiai. 
Kuj-kaeji L L. R- 13 Bom 493 


(i) Valuation op Suit Error rv 

124. Valuation of euit— Error In 

valuation of BUlt— CiriZ Procedure Code 1859 
t SoO — An error in the valuation of a claim u 
not an error defect or irregularity which afferts the 
merits of the case and an Appellate Court is 
restrained by s 350 of the Code of Civil Pro 
fed ore from ordering the reversal of a decree on 
account of any snch error which does not also 
affect the jurisdiction of the Court which originally 
tried the suit Ran&a BW Biba r Baba biv 
Babiru 1 Bom. 183 

SubaeEotc Baldzo Scroll 24 W E 225 
125 — — - ■ - — ' — Error tn r alua 

lion — An error in a matter of stamp is no ground 
for appeal and is no reason for interfering with the 
decision of the Court below under s 350 of the 
Code of Civil Procedure Sdowdaminze Dossee 
v Ram Boodbo Ganoooly 8 W R. 307 

Mahomed Suaha r Laxl Mahomed 

(15WR 179 

128 — Undervaluation — Dumutal 

— 1 Itmand — If a lower Appellate Court finds a suit 
to have been undervalued when ita proper velne 
would have placed it beyond the jurisdiction of the 
Court of first instance where it was instituted it 
should dismiss the case and not remand it with a 
view to the deficient stamp duty being made up 
ArcorcBA Crowd hry v Mr. ah Biber 

[10 W R. 207 

127 Supplemental 

plaint V-hent mil teat underrated — Irregularity — 
Where a suit was remanded to a Munsif t Court 
and on the defendants objecting that the plaint had 
been undervalued an order was made by the Court 
that the plaintiff should in some shape or other pnt 
in the additional amount of stamp duty and a sup 
piemen tal plaint with the required stamp was ac* 
cordingly put in and received the irregularity was 
not considered to have affected tho merits of the 
case or to call for a reversal of the Munsif s deci 
sum Guddadhub Banbrjee «• Premomoyee 
Debia 10W E. 288 

128 Cm! Procedure 

Code 1859 » 350 —In a suit in a MnosiPs Court it 
was found after issues had been fixed and some 
evidence recorded that the claim had been under 


APPELLATE CO UltT— cont inued 
4. RETFCTION OF ADMISSION OF Ft I 
DFNCF ADMITTED OR REJECTED B\ 
COURT BELOW— continued 
valued and that the proper valuation would carry it 
beyond the jurisdiction of the Munsif The plaint 
was accordingly returned and additional stamps 
having been filed the case was tried by the I rin 
cipal Sudder Aineen The Tudge on appeal held 
that the plaint had been illegally returned by the 
Mnnsif and that the act of tho Principal Sudder 
Ameen in proceeding tn try the case w as illegal lie 
accordingly dismissed the suit Held with reference 
to s 3 0 Act VIII of 18 j 9 that the Judge 
was wrong in reversing the decree of the Principal 
Sadder Amccn. Bam Gutty r Goobo Moi.ee 
Deb la UWE, 177 

129 • ■■ A lower Appel 

late Court was held to have done right in dismissing 
a sait on the gTound of undervaluation although 
the plaint had been admitted and Rcted on by the 
first Court without objection by the parties Mecta 
Laix t Behahee Lall I4W R 195 

130 — . ' ■ ■ ■ Cml Procedure 

Code 18o9 t 3o0 — S 3 0 Act \ III of 1859 did 
not prohibit a Court of Appeal from modifying or 
reversing a decision of a low cr Court on the ground 
of undervaluation of the suit if the proper valuv 
tion would liave taken it beyond the jurisdiction of 
the Court Huber Pandey c Bassoo 

[11 W It. 257 

13L Civil Procedure 

Code 1859 e 350 —An Appellate Court is restrained 
under s 350 Act Mil of 1859 from reversing 
a decree on account of any error in the valuation 
of a claim which does not also affect the jurisdiction 
of tho Court which originally tried the suit 
Ramejscb Dtal Sibo r Raj Kisdore Siaqti 

[13 W R, 325 

132. Dismissal of suit for In 

sufficient stamp — Act 1 III of 1859 st 31 and 
350 — Where a defendant after the case had been 
gone into on the merits set up that the suit had been 
undervalued and the Court of first instance found in 
favour of the plaintiff on that issue but the lower 
Appellate Court m of a rosirsrp cpisxxo and 
dismissed tho suit — Held that tlio lower Appellate 
Court should beforo dismissing the suit on that 
ground liavo allowed tlie plaintiff the option of 
supplying the necessary stamps as the first Court 
would have done under s 31 Act VIII of 18„9 
In any ease the order of the first Court was not 
one affecting the merits of the ease or jurisdiction of 
the Court and therefore under s 350 Act VIII 
of 1859 tho amt could not be dismissed on appeal 
upon that ground. Wajid Ali Khan r Lata 
Hand man Prasad OLR A C 139 

[12 W K 484 

133 1 tie uff te tent 

ttamp — Return of plaint— Act Till of 1859 
t 30- — Jumdiction — Held on special appeal that 
the lower Appellate Court was right in setting aside 
the proceedings of the Munsif on the ground that 
the property in suit was valued at an amount beyond 
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APPELLATE COURT— continued 
i REJECTION OR ADMISSION OF E\I 
DERCE ADMITTED OR REJECTED BY 
COURT BELOW — continued 
his jurisdiction but the plaintiff was entitled to 
have the plaint returned to hun that he might 
present it with the proper additional stamp before 
the proper Court Jadd r Hiyazat Hossein 

[5BLE Ap 15 

Edoo v Hiyazat Hossein 13 "W IL 358 

134, — ■ TTndertalua 

iion — Ctrtl Procedure Code 1859 t 31 — Where 
a petition of appeal had been filed time allowed 
for the issue of notice and a day fired for hearing 
it was held to be the duty cf the Judge under 
t 31 Act \ III of 18o9 on finding that the 
petition was inadequately stamped to giro the 
appellant an opportunity of filing the proper stamp 
XCSSERUT AlY CttOWDItBX V MAH051ET RANCH) 
Sib tub 11 "W It 145 

135 - Court Foes Act 1870 e 12 

—Erroneous decision of Munstf at to valuation oj 
suit— Where a Mnnsif ruled erroneously that a 
suit instituted m his Court had been correctly 
valued and it appeared tbat if the suit had been 
correctly valued, the Munsif would not have had 
jurisdiction to entertain it the lower Appellate Court 
having regard to cl 2 s 12 of the Court Fees 
Act \ II of 1870 ordered that the appeal should 
be decreed and the plaint retained until the plaintiff 
should pay the additional stamp duty when the suit 
would be made over to the Subordinate Judge for 
re-tnal Held that the order was a proper one 
Beojo Coomab Sen r Eshan Chunter Das 

[3CLE, 70 


138 — Ctui Procedure 

Code 1877 t 578 — Error or irregularity — Court 
feet — Appeal — The refusal of a plaintiff respondent 
to make good a deficiency in Court fees iu respect of 
his plaint when called upon to do so by the Appellate 
Court is not a ground upon which the Appellate 
Court should reverse the decree of the Court of first 
instance and dismiss the suit Mbhsi HrsAiN r 
Mae As Bakh9h X X*. 2 All 889 


137 — Plaint tnsnJP 

Cientlu- stamped — Court Fees Act (VII of 1870) 
* 12— Civil Procedure Code (Act X of 1877) t 578 
—A suit was instituted and tried on the merits in the 
Court of a Subordinate 3 udge without any objection 
being taken cither by the defendants or by the 
Court that the plaint was insufficiently stamped 
The defendants appealed on the merits and the Pis 
tnct Judge being cf opinion that the stamp en the 
plaint was inadequate called upon the plaintiff to pay 
the additional fee which would have been payable 
had the objection been taken and the question rightly 
decided in the Court of first Instance Held on 
aecond appeal that the order of the Jud~e was pro 
pcrly made nnder . 12 d 2 of the Court 
feci Act YII of 18 0 EaU Chand Sei v An nd 
iruto Bote 22 W P 433 dusented frpm S 678 


APPELLATE COURT — continued 
4 REJECTION OR ADMISSION OF E\I 
DEhCE ADMITTED OR REJECTED BY 
COURT BELOW — continued 
of the Civil Procedure Code explained- Shaita 
SOONPABY r HUEEO SOONTARY 

[L L. JX, 7 Calc. 348 
8CLR 628 

138 Court Feet Act 
1870 e 12— Memorandum of appeal — Stamp- 
Suit for recovery of land and money — In deciding 
the amount of stamps to be borne by the memoran 
dam of appeal tha High Court is not bound by ths 
decision of the Court of first instance as to the stamp 
on the plaint Motigatbi e Pbanjivantas 

[L L. IL, 0 Bom. 302 

139 — Court Feet Act 

VII of 18” 0 t 12 — Stamp — -Plaint— Underialu 
ation—Eejection — Finality of decision — The deci 
Bion of the Court of first instance that a plaint is 
undervalued is binding upon the Court of appeal 
reference or revision but the Court of first instance 
is not justifiod in rejecting the plaint without giving 
to the plaintiff an opportunity of affixing the proper 
stamp Bai Anope r Mclchand Gibdkar 

[X L. R. 9 Bom. 355 

140 as 10 12 28— 

Order requiring additional Court fee on claim 
patted subsequent to decree — Decree prepared to at 
to give effect to subsequent order — Cwf Procedure 
Code is 54 55 684 — A Judge after disposing of 
an appeal on the 1st March 1883 again took it up 
and ou tho 21st March 1883 directed the appellant 
to pay additional Court fees on her memorandum of 
appeal On the 2nd May 1883 the appellant paid the 
additional Court fees under protest and a decree was 
then prepared bearing data the 1st March 1883 but 
it referred to and earned into effect the subsequent 
order of tho 21st March and the 2nd May Per 
Mahhood J — That as scon as the Judge had passed 
the decree of the 1st March 1883 he ceased to have 
any power over it and was not competent to introduce 
new matters not dealt with by the judgment that 
the order of the 2lst March and the deposit of the 2nd 
May whether nght or wrong were not proceeding* 
to which effect could be given in the antecedent de- 
cree of the 1st March 1883 and that the decree was 
ultra vires to that extent and was therefore liable to 
correction in bo eon d appeal under s. 684 of the 
Civil Procedure Code The powers conferred by 
ss fit (a) and (c) and 65 read with s 682 of the 
Civil Procedure Code or by s 12 of the Court Fee* 
Act (VII of 18/0) read with cl (n) of a 10 
are intended to be exercised before the disposal of the 
case and not after it has been decided finally so far as 
the Court is concerned. The powers conferred by 

s 28 of the Court Pees Act cannot be exercised by an 
order passed after the decision of the enseto which the 
question of the payment of Court-fees relates and even 
assuming that they can be so exercised such an order 
though it may be subject to such rules as to appeal 
or re vu ion as the law may provide cannot be given 
effect to by making insertion* m an antecedent de- 
cree Per Ojjjyislt J —That the Court had power 
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APPELLATE COURT — continued 
4 r EJECTION OR ADMIWON OP E\I 
DFNCE ADMITTED OR TEJECTED B\ 
COUPT BFLOU — concluded 
to make the order it did u»tmueh si the collection 
of Court fees «n no part of * Judge s function* in 
the trial of * suit which could he *aid to h»Te ceased 
with it* determination and the provmon* of the 
Court Fees Act fixed no time within which the pre 
aiding Judge could exercise his power of ordering 
documents to be stamped, and seemed, on the other 
hand, to contemplate the exercise of that power at 
any time subsequent to the receipt filing or use of a 
document, and to mate the validity of the document 
and the proceedings relative thereto dependent on the 
document being properly stamped Mauadfi c Fast 
kirniEx Das L L. R. 7 AIL 623 


C ERRORS AFFECTING OR NOT MERITS 
OP CASE. 

14L Delivery of Judgment out 

Of Court — Error in procedure — Ctrl! Procedure 
Code 18o9 t 3 *0 —In a amt for possession of land 
the Judge after hearing the evidence and admitting 
tlie document* on both sides intimated that he ahonld 
examine the place to aatufy himself with respect to 
the boundaries He did make such examination the 
defendant attending but the plaintiff being absent 
and he afterwards delivered his judgment in favour 
of the defendant out of Court Held that the mere 
circumstance that the judgment was delivered out of 
Court did not constitute error under a 3o0 Act 
Mil of 18 9 and was no ground of appeal 
Jiilmohet Siioh Deo r DnoBAirr CnunK Iakda 
[M arsh. 327 2 Hay 305 

142 — Omission to decide limita- 

tion — Error or defeet in deemon of case — An 
omission to decide a question of limitation though not 
raised in the grounds of appeal is an error or defect 
in the decision of the rase on the merits SabcJI 
KEBBAJI t IUJ3A51GJI Jalmsaboji 

[2 Bom. 139 2nd Ed. 132 

143 Admission of invalid docu 

ment — Cm! Procedure Lode 1839 * 350 — Bom 
Beg XV HI of 1827 t 10— Objection to val i 
ditg of document un i tamped — An objection to the 
validity of a document under Bombay Regulation 
XVIII of 1827 ■ 10 at distinguished from its in 
admissibility in evidence or from a prohibition to 
Courts of Justice or public officers to act upon it u 
an objection on the merits under Act VIII of 1859 
QlBDKAB NiOJISHET X GANPAT MOBOBA 

[11 Bom. 129 

144 . Order without jurisdic- 

tion — Cicil Frocedurt Code 1959 ts 350 351 
855 — Every order passed by a Court is not void for 
want of jurisdiction amply because it is illegal — e q 
whero a Court remands a case under a 351 
Act \ III of 1S59 instead of following the provisions 
of s 355 Such an order is not necessarily an 
error affecting the decision on the merits Jowad 
A u x Hosbeiv Bjbee 8 W R , 207 


APPELLATE COURT — continued 
5 ElirORS AHECTIhG Or hOT MERITS 
01 C VSE — continued 

146 Decree passed without ju 

riadiction — Here real or modification of decree-— 
Ci til Procedure Code 13o9 « 350 — Where the pro- 
ceedings and the decree passed by & lower Court 
were without jurisdiction — Held (Spankie J dis 
•entmg) that s 350 of the Cone of Civil Pro 
ccdure did not apply as the judgment of the High 
Court could not be for reversing or modifying the 
decree of the Lwrr Court there being no decree to 
reverse or modify ISuee Kooer r Dahodhcb 
Dabs 6 N TV 66 

149 . - — ■ Trial on different issue and 

reversal in Appellate Court. — A suit having 
been decreed in favour of plaintiff in the Court of 
first instance where it was tned on & certain issue 
the decree was reversed in the Appellate Court where 
it was tned on a different issue Plaintiff upon this 
objected m special appeal that he had been misled by 
the issue framed in the first Court and bat for it 
would have adduced evidence to prove his case Seld 
that if plaintiff had any evidence to offer upon the 
issue tned m the Appellate Court he should have 
moved the Judge to allow him the opportunity of 
offering it and that there was no error of law in the 
proceedings of the lower Appellate Court Esrah 
C nPNDBA SEIlf * Dhokaxe 11 W R 31 

147 Irregular verification of 

plaint — Cixtl Procedure Code 1882 ts 51 578 — 
A defect in signature of the plaint or the absence of 
signature whero it appears that the suit was in fact 
filed with the knowledge and by the authority of the 
plaintiff named therein may bo waived by the defen 
dant or if necessary cured by amendment at any stage 
of the suit and, having regard to s 578 of the Civil 
Procedure Code is not a ground for interference in 
appeal Basdeo t Smidt LL.H. 22 AIL 56 

148 Admission of illegal evi 

deuce — CinZ Procedure Code 1859 t 350 — The 
objection that papers were admitted as evidence which 
were not legally admissible is not ground sufficient 
under s 350 of the Code of Civil Procedure to 
warrant a decreo being reversed or modified or a Cato 
being remanded when it is admitted that there was 
ether evidence to support the lower Court s finding 
and the insufficiency of *neh other evidence is net 
alleged m the grounds of appeal. Kevarau Sha 
mm c Gopeevath Geebee 10W R 130 

149 Splitting cause of action — 

Where the lower Courts allowed a plaintiff errone 
Ou*ly to bring separate suits where ho ought to hav* 
brought only one — Seld that as the separate suits 
against the co-proprietor were instituted snnultane 
ously the error m splitting up the claim agamst him 
did not affect the merits and accordingly tbo decree 
was affirmed. Vithxt c Babayan Dabevl Rab 

[6 Bom., AC 30 

1E0 Multifarlousnesa — Cause/ 

of action oxer tome of trAicA lotcer Court hadjunt 
diction— Duty of Judge to try these— K suit was 
brought agamst six defendants the cause of action 
agamst five of them being unconnected with tho 
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ft'PPP. T.T. ATra COTTB,T— costumed 
C ERRORS AFFFCTING OP NOT MERITS 
OF CASE— continued 

cause of action against the sixth. The Assistant 
Judge in whose Court the Buit was brought tried 
one of the causes of action over which he had juris 
diction hut refused to try the ether over which he 
had no jurisdiction In appeal the District Judge 
refused to enter into the merits of either on the 
ground of the misjoinder of the causes of action 
Meld that the District Judge was bound to enter 
into the merits of the claim ov er which the Court of 
Erst instance had jurisdiction it not being affected 
by the error in the misjoinder of the two claims 
Samsuddjn Pirjade r Gcnpatra Jaoannath 

[7 Bom A C 10 
See PTTKjrun BcciroNlA r Foodtjn Koomarep 
BubmoniA 23 "W R. 408 

15L ' Misjoinder of causes of 

action— Property wrongly attached — Joint suit by 
holders of two shares to hare their shares declared 
not liable to attachment— Cuti Procedure Code 
s 578 — Amendment of plaint — A decree holder in 
execution of a decree against one O L attached a 
house as belonging to O L and his two sons forming 
a joint Hindu family The sons objected that the 
house had previously been partitioned and was held 
by them and tlieir father in separate shares but their 
objection was disallowed They then brought a joint 
suit for a declaration that their respective portions of 
the house were not liable to attachment in execution 
of ft decree against their father No objection nu 
taken to tbc frame of that suit and the Court of first 
instance gave the plaintiffs a decree on the finding 
that partition had m fact taken place prior to the suit 
in which the defendant judgment creditor bad ob 
tamed his decree On appeal by the judgment ere 
ditor the lower Appellate Court dismissed the suit 
entirely on the grounds of misjoinder of causes of 
action The plaintiff appealed to the High Court 
Meld on these facts that the plaintiffs should have 
been allowed to amend their plaint by striking out the 
name of one of them and that though there was irre 
gulanty in the procedure such irregularity did not 
affect the merits of the case or the jurisdiction of the 
Court within the meaning of a. 678 of the Codo of 
Civil Procedure Behari Lal t honu Ram 

ILL R. 16 AIL 380 

152. Misjoinder of parties and 

causes of action — Error not affect ng merits — 
Cicii Procedure Code 1882 s 578 — Meld per 
Witter J (Pioot J dissenting) that as regards 
the objection to the snit for misjoinder and under 
s M of the Code of Civil Procedure the Appeal 
Court was precluded by s 678 of the Code from 
reversing the decree of the lower Court as the error 
(if an error at all) could not affect the merits of the 
decision Mounts Lam. v C it cm ay Lam. 

[LLB. 10 Calc. 1061 

153 Misjoinder of parties— Irre 

yulanfy affect uij mtr It — C cil Procedure Code 
(1SS2) f fi "8 — In appeal it was contented by the re- 
spondents In support of the decree made by the Court 
below dismissing the claim of the plaintiff No 2 that 


APPELLATE COURT — continued 
6 ERPORS AFFECTING OF NOT MEPIT9 
OF CASE— continued 

the claim was liable to dismissal by reason of its in voir 
ing the misjoinder of plaintiffs with different causes of 
action This objection had been raised in the written 
statement and the Court was asked to raise an issue 
on the point In answer to this contention it was 
urged by the appellants that as the respondents went 
to trial upon the merits it was not open to them to 
urge any objection like this to the frame of the snit 
on appeal Meld that it was open to the respon 
i dents to raise the objection as to misjoinder m appeal 
Tarmee Cliuran Ohose v Munsman Jha 20 71 if 
240 distinguished Smurlhtoatte v Mannay L J? 
( 1894 J '4 C 491 referred to MohsmA Chandra 
Roy Chowphby r Atul Chandra Cuaxravarti 
C irowTHBY ILK, 24 Calc. 640 

154 - Misjoinder of 

plaintiff's — Error of procedure — The misjoinder of 
plaintiffs which does not produce error in the decision of 
the case on its merits is not a ground for the reversal of 
a decree on special appeal Semlle — That such mis 
joinder is not a ground for the reversal of a decree 
la regular appeal Where the widow of JT a Maho 
medan and his two daughters bronght a joint suit 
for their respective shares of the estate of H which 
Were awarded to them jointly —Meld that this was 
an error of procedure which did not affect the merits 
of the caae Miya Gulam Nabi t Kharanmei 

16 Bom A. C 177 

155 Misjoinder— 

Objection to declaratory decree— Civil Procedure 
Code 1859 t 350 —A lower Appellate Court has no 
power to reverse the decree of a Court of first instance 
on the ground of misjoinder of parties After a Court 
of competent jurisdiction has exercised its discretion 
Under s. 16 Act VIII of 1859 and passed a declaratory 
decree it does not lie within th e power of a Court of Ap 
peal under s 350 of that Act to set aside the decree 
upon an objection which does not affect the mente 
and which was not taken at the time when the de 
eree of the first Court was passed Ram Kanate 
C miCKRBBUTTY r PA03SUN0 COOMAR SErN 

[13 W It 178 

156 Nonjoinder of 

plaintiff s undivided brother —Suit by mortgagee 
against sons of a deceased judgment debtor — Decree 
against members of joint family — Parties Non 
joinder of — CttuI Procedure Code (1882) s 5*8 — 

A personal decree on a mortgage was passed against a 
Hindu (the mortgagor) and his two sons on 19th 
October 1877 The decree provided for payment of 
the secured debt in various instalments by May 189o 
The mortgagor died in 1883 having discharged part 
of the debt. The decree holder having attached 
certain family property in execution the mortgagor's 
two younger sons who had not been born at the-date 
of the above decree objected that their shares were 
not liable to attachment Tins objection prevailed 
the Court expressing the opinion that the matter in 
controversy should be determined in a regular suit 
The other defendants in the suit of 1877 had both 
died in the interval one of them leaving infant sons. 
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APPELLATE COURT — tontmaed 
6 ERRORS AFFFCTING OR IvOT MERITS 
OF CASE — continued 

The decree-holder (in whose sole name the mortpi"e 
stood) now sued the sons of the mortgagor and their 
infant nephewi m 16^1 d -scribing himself being 
alb wed to amend his plaint as managing coparcener 
and representative ef the joint family A pica of 
non jmndtr was raised infer ft l id on the ground that 
the plaintiff had an undivided brether — Helt that 
since the plaint (as amended) shewed that the plaintiff 
sued aa managing member of his undivided family 
the omission to j in his brother was a merely ft rmal 
error and was cot fatal to the *mt RA1IATTA r 
% rvsATAEATSAii L L. R. 17 Mad. 122 

157 Order adding party to 

suit — Ctni Procedure Code 1 So 9 t 353 — Vn 
order adding a party to a ewe is n t one affictiog the 
merits m the sense of a 303 but where such order 
u made without postponing the ease (s 73) for a 
reasonable time it is s very important matter 
Kooxiara OorrvDBA Krishna Deb c Kobiv 
Krishna Bose 17 W R. 370 note 

UfEXTEA Kbishna Deb v KoiHV Kbisuxa 
Bose 3B LR O C 113 

158 — . Rescission of order on 

same day ns made without notfee to one of 
the parties — Adjournment— Cirri Procedure 
Code 18o9 » 146 — Where an order was regularly 
made by a Jlunsif undcT Act \III of 18o9 • 140 
granting time to the parties adjourning the hearing 
and fixing a day for the further hearing but was 
rescinded on the same day on the application of the 
defendant and the case tried on the f illowing day 
when all the evidence which the plaintiff was entitled 
to produce was not before the Court —Held that as 
it waa not shown that the rescinding order was 
regularly and properly made there was a defect in 
the procedure and a defect in law which might most 
materially have affected the decision on the merits 
Bishev Pebkash feufon r Fcttuw Geer Chela 

[20 W R. 3 

159 Decree against agent in 

stead of principal — Suit brought m name of 
agent instead of corporate body — Cicif Procedure 
Code 1859 e 350— Where a decree makes a party 
liable who is not liable (e <t an agent instead of the 
corporate body whose agent he is) the error is one 
affecting the merits within the meaning of s 3o0 
Civil Procedure Code J^cbeen Chbndeb Paul r 
Stephenson 16 W R. 634 

160 Technical error — Ground 

for reversing Judgment — The lower Appellate Court 
is not justified in reversing a decision of the Court of 
first instance for a technical error unless that error 
has affected the decision of the case on the ments 
The best test to ascertain whether an erroneous inter 
loeutory order has affected the ultimate decision on 
the merits is to see whether the Court would have 
come to the same decision had the erroneous order not 
been passed. Peas Kath Bhaeoory v Sa 22 Kant 
Lahobeb 2C L.R 257 

1 QL — . Filing appeal without 

copy of decree — Cure of irregularity — The a; 


APPELLATE COURT — continued 
6 FPrORS AFFFCTI'TG OR NOT MERITS 
OF CASF — continued 

pellant filed an appeal against the judgment of the 
Court of first instance without a copy of the decree 
Subsequently the dtcrce of the Court of first instance 
was filed witluu the time alliwed for appeal and ac 
coptcd by the Jnd„e Held tint the lrregnlirity 
w«s curtd and the app al should not have been 
dismissed on the ground of such irregularity 
I ullee r P am Febshad 2 Agra 34 

102 Improper exercise of dis 

cretion in granting declaratory decrees— 
Ciril Procedure Code 1882 s 678 — The awarding 
of declaratory Tclief as regulated by e 42 of the 
Specific relief Act is a discretionary power which 
Courts of equity are empowered to exercise with re 
ferencc to the circumstances of each case and the 
nature of the facts stated in the plaint and the 
prayer of the plaintiff that so long as a Court of 
first instance possesses jurisdiction to entertain a 
declaratory suit and, entering into the ments of the 
case amvea at nght conclusions and awards a declara 
tory decree such a decree cannot be reversed in 
appeal simply because the discretion has been impro 
pcrly exercised and that Bnch improper exercise of 
discretion nndir s 42 of the Specific Relief Act 
has no hi her foe ting than that of an error defect 
or irregularity not affecting the merits of the case or 
the jurisdiction of the Court within the meaning of 
s 618 of the Civil Procedure Cide This does 
not imply that even in cases where the discretionary 
power to award declaratory relief has been exercised 
wholly arbitrarily and in a manner grossly incon 
ustent with judicial principles the Court of Appeal 
would have no power to interfere Sam Kanaye 
Chuckerbutty v Prosunno Coomar Setn 13 W JR 
175 Sadut Ah Khan v Khajeh Abdool Qunnee 
US L R 203 Sheo Singh Rai v Vakho I L 
S 1 All 6 S3 and Kamoodar Surmah v Mohee 
Kant Surmah 21 W S 54 referred to SANT 
Ivuvab r Deo Sabah L L. R. 8 AIL 305 

103 Error in allowing wrong 

party to begin— Suit on bond— Right to begin— 
Civil Procedure Code 1877 s 578 — The defendants 
in a suit on a bond admitted the execution of the 
bond but denied that they had received as the bond 
recited they had done at the time of execution the 
consideration for it The Court of first instance 
irregularly allowed the plaintiff to call witnesses to 
prove that the consideration had been paid at the time 
of the execution of the bond. They proved, however 
that it had not been paid at the time of the execution 
but if paid at all at some subsequent time The 
plaintiff gave no further evidence of payment and 
the Court of first instance, without calling on the de- 
fendants dismissed the suit The lower Appellate 
Court held that the defendants should have been re 
qmred to begin under the circumstances and reversed 
the decree of the Court of first instance and gave the 
plaintiff a decree Held that it wa* doubtful hav 
w™ regard to the provisions of s 678 of Act X of 
1877 whether it was competent for the lower Appel 
late Court to reverse the decision of the Court of first 
mstancej hut even if it were the lower Appellate 
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APPELLATE COURT — contmued 
5 ERRORS AFFECTING OR EOT MERITS 
OF CASE — continued 

Court should hare not ignored what had taken place 
hut should hare dealt with the case on appeal in 
the shape it came before it lUEuSDe BahobiLau 
[I L R 3 AIL, 824 

184 Omission to state reasons 

for decision— CirtZ Procedure Code 1877 / 578 
—In a suit to recover possession of certain immovc 
able property alleged to have been purchased by the 
plaintiff from a Hindu widiw who claimed to have held 
the same aa heir of her husband the defendant who 
was the mither of the husband contended inter altd 
that the alleged purchase and sale were invalid by 
reason that she herself was entitled to maintenance 
out of the property The first Court gave the plain 
tiff a decree and this decree was affirmed on appeal 
by the District Judge who however gave no reasons 
of hia own for his judgment but merely adopted 
those of the lower Court 27eZ<Z that having regard to 
the nature of the case and the simplicity of the 
point for determination the fact of the District J udge 
having omitted to state his reasons did not amount 
to such an error of law within the meaning of 
s. 857 of the Code of Civil Procedure as affected the 
merits of the case or the jurisdiction of the Conrt 
BomuoNi Dab i * Zahibuddin 8 C L R 697 

165 Objection by one of Beverol 

parties— Cit*l Procedure Code 1877 * 578—Irre 
gulanty not afTectxng the merits or jurisdiction — 
Misjoinder —Where one party alone objected to the 
frame of the suit and the defect (of misjoinder and 
multifarlousness) did not affect the merits of the case 
or the jurisdiction of the Court the lower Appellate 
Conrt ought not regaid being had to » 578 of Act 
X of 1877 to have reversed the decree of the Court 
of first instance by reason of such defect Kal- 
xian Singh v Ova Dayal I L R 4 All 183 

188 Error in frame and valua 

tion of suit— CsciZ Procedure Code 1877 s 578 — 
Co sparer* Suit by some of several — "Error not 
affecting jurisdiction or merits — The plaintiffs in 
this suit alleging that they were co sharers of a 
certain village that certain land situate in Bneh 
village was the property of the co-Bharers and that 
such Und had been improperly sold by the persons 
occupying it to one of the co sharers sued the vendors 
and the purchaser and the other co-sharers for pos 
session of their share of such land and the setting 
aside of tho sale so far as their share was concerned 
and valued the suit according to their share Held 
that the error m the frame and valuation of the 
suit inasmuch as it did not affect the jurisdiction 
of the Court in which the suit was instituted or 
the merits of the case was not under s 576 of 
the Civil I rocedure Code a ground on which the Ap- 
pellate Court should have reversed the decree of 
the Court of first instance. Unnoda Persad Boy r 
Frsktns 12 B L B S70 distinguished. Pabavt 
* Acnai. LL.R 4 All 289 


187 Dismissal of suit for tinder 

valuation— Ct r«Z Proced re Code 18~7 4 678 
—Irregularity affecting merits —A Mnnsif after 


APPELLATE COURT — continued 
6 ERRORS AFFECTING OR JsOT MERIT 
OF CASE — continued 

hearing the evidence on both sides found that the suit 
had been undervalued but instead of returning the 
plaint under s 57 he dismissed the suit Held that 
such dismissal was a matter affecting the merits of 
the case and which the Appellate Court could dial 
with under s 678. Bhpdeswae Chowduky r 
Gaubi Kant Nath L L R 8 Calc , 834 

168 Institution of suit in wrong 

Court— CtnZ procedure Code 1882 s 578— Per 
Mahuoou J — The institution of a suit in a Conrt 
of higher grade than the Conrt which is competent 
to try it u not a question either as to the jnns 
diction or affecting the menta of the case- It is a 
question of the kind provided for by s 678 of the 
Civil Procedure Code and the irregularity is not 
one which affects the merits of the ease or the 
jurisdiction of the Court witbm the meaning of that 
section. Ninnr Lal v Mazhab Husain 

[LLE 7 AU 230 

109 Institution of 

suit tn Subordinate Judged t Court instead of Mun 
sifs Court— Civil Procedure Code 1882 s 578— The 
words not affecting the jurisdiction of the Court 
in 8 678 of the same Code mean not affecting 
the competency of the Court to try The error 
m instituting a suit in a Subordinate Judge’s Court 
instead of in that of the Mnnsif is not an error which 
affects the jurisdiction of the former Court within 
the meaning of e 678 Matba Mondal r HabI 
Mohun Mollice alias MoinonA Mohan Moixicjc 
[X L R 17 Calc 165 

170 Suit brought on behalf 

of minor without authority— Civil Proce 
dure Code 1882 * 37 — Minors Act Bombay (Act 
XX of 1864J — In a suit brought by the Political 
Agent, Southern Mshratta country as admmistra 
tor of the estate of the Chief of Madhol who was 
described in the plaint as being 19 years of age to 
eject the defendants from certain lands belonging 
to the Chief situated in the Satara district it was 
found on preliminary objections token by the 
defendants that the Political Agent had no an 
thority to institute the suit he being neither a 
certificated guardian of the Chief under the Bom 
hayMinors Act XX oi 1854 nor a recognised agent 
under s 37 of the Civil Procedure Code Held also 
that tho irregularity of the Political Agent a smog for 
the Chief without authority was one affecting the 
merits of tho case though not the jurisdiction of the 
Court. If the Political Agent was not properly 
representing the Chief he had no merits no rights as 
against the defendants The District Judge was 
therefore right in reversing the decree of tho first 
Court — s. 578 of the Code of Civil Procedure having 
no application to the present case \ enkateay 
Baje Ohobtadb r Madhavabav Kamchandea 

[I L E. 11 Rom 63 

17L Omission to appeal from 

order — CirtZ Procedure Code J8S2 s 591 — 

S 591 of the Code enables the Court when deal 
ing with an appeal from a decree to deal with 
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APPELLATE COURT — eenhaued 
6 ErEORS AFFFCITVG Or NOT MEFITS 
OF C\SE — eeiitiiitinf 

liny question winch may arise as to any error dc 
fret, or irregularity m any ord r affictmg the declaim 
»f the ease th o h an appeal from such order might 
lave been and has n t been preferred. Googlee 
Sahoo v Premlatl Sahoo I L It 7 Calc 148 
referred to. IlAtt \abaix Sjvo r KiJAnAO Srv» 

[L L. IL 0 AIL 447 

172. Permission to relative to 

sue Proof of-^ef XL of JS59 » 3— C««/ 
Irocedure Code tt 440 5~S — In a suit conducted 
<n behalf of a minor by a relative the absence 
of the certificate of ruardianship required by 
a, 3 < f the Besil Minors Aet (XL of 1B58) is not a 
fatal defect j and the fart of the Court alljwmg such 
a suit to proceed must be talen as implying that the 
necessary permission has been given iven if such 
permission has not in fart been given the irregularity 
is covered by a. 578 of the Civil Froccdure Code 
phaba Perth ad Khan v The Secretary of State for 
Indio «■ Council 1 L 11 14 Cate 159 followed. 
Pabmishab Das r Bela 1.1* R. 9 AIL 503 

173 Declaratory decree— Spenfla 

Relief Act (1 of 1677 ) * 42—Ctctl Procedure 
Code e C8 — An improper or irregular exercise 
of the discretionary power conferred by a 42 of the 
Specific Pelief Act (I of 18<7) doca not in itself 
constitute sufficient ground for the reversalof a decree 
which is Dot open to objection on the ground of juris 
diction or of the merits of the case being covered by 
« 678 of the Civil Procedure Code Sant Kumar v 
Deno Saran 1 L R 8 Alt S65 referred to 
Mvhaaimad MAsnvK AliKhan r Knnii Baxsb 
[LI* It 9 AIL 622 

174. Allowing assignee of de- 

cree to go on with execution though he has 
made no formal application for execution. 
— Where the Court allows the assignee of a decree 
to proceed with the execution even if he bus omitted 
to make a formal application for execution it is 
an error of procedure and not one affecting the merits 
of the case Dwab Buksk Swear r Fatik 
Jau LL.E. 28 Calc. 250 

[3 C W IT 222 

175 Exclusion of evidence — 

Ground for ret ertal of decision — Cirti Procedure 
Code 1682 t 5"8 — The exclusion of evidence in the 
lower Court u not sufficient ground for reversing that 
Court a deem unless the Appeal Court cornea to the 
conclusion that the evidence refused if it had been 
received ought to bare laned the decision DeSotjza 
v Pzstaxji DnANJnuriv LL.R 8 Bom. 408 

170 — . Error in rejecting docu 

meats already admitted— Order of remand 
—Civil Procedure Code 1SS2 t 5 "8 — Where in 
a suit to recover the amount due on three Lhatas the 
first Court found they were bonds and admitted them 
on payment of stamp duty and penalty under * 34 
of the 5 tamp Act hut at a subsequent stage of 
the suit his successor in office w as of opinion that they 
were promissory notes and that therefore they 


APPELLATE COURT— continued 
6 ERRORS AFFECTING OR NOT MERITS 
OF CASE — continued 

not being stamped could not have been legally nd 
rutted in evidence and accordingly dismissed the suit 
and the District Judge held that after they bad once 
been admitted in evidence on payment of the penalty 
the question of tlicir admissibility could not be raised 
and remanded the suit for trial on the ments — Held 
that under s 678 of the Code of Civil Procedure 
(Act XIV of 183°) the High Court could not interfere 
with the ordt r of remand as it was not one which 
affected the merits of the case or the jurisdiction 
of the Court Devachaud t Hieacbanu Kamahaj 

[LI* 3L, 13 Bom 449 

177 — Execution of document 

by a pardanashin lady— Refusal of her 
application at defendant for the issue of a 
commission to tale her evidence — Cictl Procedure 
Code (Act Til of 1882) ss 388 390 — 
Irregularity not affecting merits of cate- Civil 
Procedure Code (Act XIV of 1882) t 678 — 
The Court of first instance rejected an application 
made nnder chap XX\ of the Civil Procedure 
Code for the issuo of a commission to take the cvi 
deuce of a Mahomeilan pardanashin lady the de 
fendant in the suit which was brought against her on 
a mortgage bond the execution of which she had 
denied in her written statement The Courts below 
concurred in finding that there was sufficient evidence 
of the execution of the document by the pardanashin 
lady with full knowledge of its contents From their 
judgments it appeared that if the defendant had been 
examined on commission and had given her testimony 
in support of her written statement it would Dot have 
been believed and iu their Lordships opinion it could 
not reasonably have prevailed Held that the error 
alleged by the appellant to have occurred in the re 
fusal of the Court to issue the commission (whether 
or not it would hare been better to have issued 
it) was at all events no valid ground of appeal 
The evidence taken on the commission could not have 
affected the ments of the case within s 6*8 of 
the Civil Procedure Code Aeieuvxissa Bibi r 
Bur Lal Das LL.3L 25 Calc. 807 

[2 C "W TT„ 508 

17B Refusal of Court to sum 

won witnesses— CirtZ Procedure Code (1882) 
n 169 and 678 — Where an application to a Ci> il 
Court for n itncsscs to he summoned has been refused 
on the ground that the applicant had negligently 
or with intention to delay the hearing postponed 
the making of his application for a summons until 
a time when it would be imjiossible to obtain the 
attendance of the witnesses at the hearing and 
the refusal is made one of the grounds of appeal 
against the decree m the suit — liWdthat a. 6<8 of 
the Codo of Civil Procedure would apply if the 
irregularity in refusing the application did not affect 
the ments of the case If it did affict the merits 
of the case the ground of appeal would he a good 
one B hag wat Das r Debt Dev 

[ll.il 18 ail, 218 

479 Execution of decree again at 

representative of debtor— Cmi Procedure 
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Code (18*2) st 234 249 and 578—Appltca 
tton by decree holder for execution of decree by 
substitution on death of the judgment debtor to the 
Court where the decree has been transferred — A 
decree was transferred to another Court for execution. 
Pending the proceedings one of the judgment debtors 
died On an application to that Court by the jndg 
ment creditor to execute the decree against the legal 
representative of the deceased judgment-debtor a 
notice was issued under e 243 of the Code of Civil 
Procedure The legal representative objected that 
the Court had no jurisdiction to entertain the appli 
cation and that the application should have been 
made under s 23 V of the Code to the Court that 
passed the decree Meld that even assuming that 
an application under s 234 to the Court which passed 
the decree was a necessary preliminary to proceed 
ings under a 24S by the Court executing the decree 
the omission to make it was only an irregularity 
which did not affect the merits of the case and under 
a S78 the order of the Court of first instance should 
not have been reversed on account of such irregularity 
Sham Lal Pal v Moluu Sodajt Sircar 

[L L. R. 22 Calc. 658 


100 Illegal order of remand— 

Cm! Procedure Code (1S82J t 578— Irregularity 
affecting the merits — Where a District Court 
reversed the District Munaif a decree and remanded 
the case for a revised finding on the merits — Meld 
that this procedure was ultra rt res and illegal and 
that as the irregularity might have affected the 
merits of the case ■ 57S Civil Procedure Code was 
inapplicable Malixeakjpva r PATiiAvEvr 

[LLR 18 Mad. 470 


181, Jurisdiction of a Court 

where a decree Lsb been transferred for ex 
ecution to substitute the name of the trans 
feree of the decree — Civil Procedure Code 
(1882) ss 232 and 578 — TThether an order passed 
without jurisdiction can be cured by the provisions 
of « 5"S of the Cirit Procedure Code — An appUca 
tion by the transferee of » decree for execution 
after substitution of his name can be entertained 
only by the Court which passed the decree and 
the Court to which the decree baa been transferred 
has no jurisdiction to entertain it Sheo Naram 
6 ugh v Jinrbwm Loll 14 W It 6o 1> ahoda 
Ismail v Katsam 0 J Bom M C 46 and Kadxr 
Bakhsh V Jlaht Jialhsh ILF 2 All 283 
referred to In a case where a decree has been trans 
ferred to an tber Court for execution and that 
Court orders the execution to proceed after snbstitu 
ti n of the name of the transferee of the decree the 
raid crier Is one passed without jurisdiction and can 
DC set aside on appeal notwithstanding the provisions 
of * « 8 of the Civil Procedure Code Sham Lal Pal 
r ModAu Sudan S rear I L X , S3 Cate 558 dis 
tinpmhed Amah Coevdba Bisiiiiie r Crntr 
raosv^o Membsk L L. It 27 Calc. 488 


APPELLATE COURT — continued 
C INTERFERENCE WITH ANT) POWER TO 
\ ART ORDER OF LOWER COURT 

182 Power of on appeal ex 

parte — Act XXIII of 1861 e 37— Power to re 
tnand — An Appellate Court hearing an appeal ex 
parte in the absence of the respondent cannot suo 
motu raise points in favour of the respondent but must 
confine its decision to the questim raised by the 
appellant Ddroa I’basad r K rum A ti 

[I L R. 1 AIL 646 

183 - Making different case for 

appellant from that which he makes for 
himself in first Court — Practice — A Jud„e i* 
not permitted to make on appeal a different case for 
the appellant from that which he alleged for lumself 
in the Court of first instance Kicstranii c 
Keishyabai I L R. 2 Bom 035 

184 Travelling teyond record 

— An Appellate Court should not ordinarily travel 
beyond the record or take up pomts which are not 
the subject of appeal before it Kashinatk Roy 
Chowphby t Ror Dieabkajiatk Chuckerbotty 

[7 W It. 01 

185 Decision of case on issue 

not raised In Court below — A lower Appellate 
Court is not justified in determining an appeal on an 
issue which was not raised between the parties in the 
Court of first instance Ustoobcb i Momm Htt 

121 W R, 333 

PrAXEISHOBB DKD r MAHOMED AMEER 

121 \V B. 338 

RcKimrc Bcbmosia c Foodtjh Koomare* 
Bcbvioxia 23 W ]!, 408 

180 Decision on issue not 

taken in Court below— TPant of evidence for 
decision— ho issue was taken w the Court of first 
instance on the question whether an agreement was 
void for champerty An issue was raised on this 
question by the Appellate Court and (no evidence 
being taken) was decided in favour of the defendant 
Meld on special appeal that unless it was manifestly 
apparent on the face of the proecedinga that the 
agreement was against morality or public policy the 
Appellate Court ought not to have held it TOid. 
V.VSXBT T'HJOnM.IVf T GotysTO TiSWMUit 

[0 Bom , A. C 03 

187 Haloing issue without 

cross appeal — Appeal from decree partly «» 
favour of appellant — When a decree gives title to 
land to defendant and right of way to plaintiff and 
plaintiff alone appeals the Appellate Court most not 
raise an issue as to right of way without cross appeal 
from defendant Sooeha’tUhdamoteb Debia t 
Baxet Madhttb Moozerjee 1W R. 73 

188 Giving relief not asked 

fOT-— C»dl Procedure Code JS59 * 331 — An Ap- 
pellate Court exceeds its authority in pvmg a plain 
tiff relief for which he doea not ask although under 
Act Mil of 18a0 a. 33 i the Court may decide 
an appeal before it on other grounds than those stated 
in the memorandum of appeal That section does 
net entitle the Court to go beyond the subject matter 
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ft appeal SHABODA ‘■OOHDtlnEE Dadee r Gobixd 
MO'EZ alias llBOJO 800KDCBEE DaHEE 

[24 W IL 170 

189 -Alteration of decree on 

appeal — Defendant not objecting to decree on 
appeal — Where the defendant dix-s not appeal against 
or object to the amount awarded by the hrst Court to 
the plaintiff it is not open to the Appellate Court hi 
reduce it Natanciiaydila r Nabiav 

[LL.IL 4 Bom. 293 
100 — ■ Improper procedure— Suit 

ly raii/at for rent —In a suit by a raiyat against a 
riunmdar for rent the Court of first instance pare 
the plaintiff a decree for a part of his claim flic 
plaintiff appealed against the disallowance of the 
Ttaidne. The Judge on appeal rcierscd th« d'crce 
and dismissed the suit although no objection wai 
made by the defendant to the judgment of the Court 
below merely saving that a claim for rent by a raiyat 
against a ramindar was absurd On appeal to the 
n» c h Court the decree of the J udge w as reverted aud 
the original decree established. Hem Chcndek r 
Ahmed Reza Marsh. 332 2 Hay 429 

19L Rejection of appeal — Qmrre 

— Whether after registering aud admitting an ap 
peal and causing notice to be served an Appellate 
Court can reject the appeal as not being filed within 
the prescribed time Sbcbetaey op State ron 
India in Council t Wtrrtr bWAirr 

[4 B L. R. Ap 84 13 W IL, 245 

J92. Raising questions on se 

cond appeal. — The question of due diligence on 
the part of a judgment creditor can be gone into on 
a second appeal Kaddmbini DABYA r IiOTLABU 
Cbundeb Pal Ghowduby 

[LL.H. 8 Calc 554 8C1R 19 

103 Ex parte decreo passed 

when summons had not been served m 
sufficient time — W here an ex parte decree was 
passed a°aiust the defendant and it appeared that 
the wnt of summons had n t been scried up in him 
m anffici nt time to enable him to appear and aoswer 
the Appellate Court rever ing the order of the Court 
of first instance directed the ex parte decree to be 
set aside and ordered a new trial CnANBASAFPA 
binSasqappat Mainba bin Mahadshet 

[7 Bom. A C 138 

J94, Grounds of appeal— Con 

tent on abandoned in lotcer Court — An appellant in 
regular appeal may not at the heart a" raise a con 
tention of law expressly abandned by him in the 
Court below and not contained in the memorandum 
of appeal Pabitba Dasi r Damfdab Jana 

[7 B L.R. 697 24 W It. 397 note 

195 Finding of Court not ajv 

pealed against — A finding of the first Court not 
appealed against cannot be interfered with by tho 
Appellate Court Kalee Das Itor i Khiboda 
fcOONDCEEE DEB!* 10 "W IL 300 


APPELLATE COURT — continued 
G INTERFERENCE WITH AND IOWFIt TO 
^ \K1 OltDEi OF LOWER COURT 
— continued 

199 Presumption of correctness 

of judgment of lower Court— Or on nds for 
interference with — An Appellate Court ought not to 
interfere with the judgment of the lower Court until 
perfectly satisfied that the conclusion arrived at by 
the Court below is erroneous It is a presumption of 
law that the judgment appealed against is right until 
the contrary is shown and when there is a doubt 
about it the benefit of that doubt should be given by 
the Vppcllate Court to the respondent TaYDBON 
n'issa Bjbi r Kuwak Sham Kishobe Rot 

PBL.R 021 15 W R 228 

197 Judgment of lower Court 

— Grounde for retersal of ^Defect in investigation 
— Insufficient finding —An Appellate Court should 
find some sufficient and significant facts before it 
reverses a judgment of the lower Court and should 
show n proper basis for its conclusions AnisCL 
Fdtwa r Chando 8B L3L Ap 3 

198 Grounds for 

reversal —An Appellate Court is hound to state its 
reasons for reversing the decision of a lower Court 
Mahadeo Ojha t Pabmeswab Panday 

[2BLRAp 20 

Laua Soozlall StNa r Bdbsoodhon Noon 
Ally t Lax la Sooblall Sino 

[W IL 1884 347 

109 Appeal on full Court fee 

from decree dismissing suit in part— Re 
mand of whole case though no cross appeal 
or objections preferred— Ctul Procedure Code 
st 562 578 — Practice — Dismissal of whole suit on 
remand — High Court competent in second appeal to 
consider i ahditg of remand order not spec fically 
appealed — Ctt.il Procedure Code ss 544 6b 1 — A 
plaintiff whose smt had been decreed in part appealed 
from so much of the hrst Court s decree as was advemo 
to him and stamped his memorandum of appeal with 
a stamp which would have covered an appeal from 
the wh lc decree The defendant did not appeal or 
file cross objections The lower Appellate Court re 
manded the whole case to the first Court under 
e 562 of the Civil Procedure Code the plaintiff 
not appealing under s. 6S8 ("8) from the order of 
remand. The first Court then dismissed the whole 
suit and on appeal hy the plaintiff the lower 
Appellate Court confirmed the decree On a second 
appeal to the High Conrt held (i) that the High 
Court was competent to consider the validity or pro* 
pnety of the order of remand though it had not been 
specially appealed against ( j) that the order of 
remand was ultra Tires so far as it related to that 
part of tho first Court’s decree which was favourable 
to the plaintiff the lower Appellate Court not having 
jurisdiction in the absence of any appeal or objections 
by the difeudant to disturb that part of the decree 
(m) that the order of remand was not made valid by 
tho subsequent appearance of the plaintiff before 
the first Court or by the appeal from tho first Court s 
decree on the remand and (iv) that the case w as not 
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APPELLATE COURT— continued 
G. INTERFERENCE WITH AND POWER TO 
VARY ORDER OF LOWEP COURT 
— continued 

covered by s 578 of the Code Per Mabhoov J — 

S 544 had no application to the case that section 
relating only to cases where one or more of the parties 
arrayed on the same side sppealed against a decree 
passed pn ground common to all and not cases where 
either of two opposite parties appealed from a part 
of the decree upon a Court fee snthcient fer an appeal 
from the whole Mohethnr btng v Bengal Gov- 
ernment 7 Moore ’» J A 283 Porhes v Ameer oo 
hi tea Begum 10 Moore $ I A 340 and Mukhun 
Lai v brte Hubert Sing 12 Moore e I A 157 
referred to Cheda Lal r BaDPALAH 

[LL.Il, HAIL, 35 
200 ■ ■ — ■ - ■ Application to set aside 
Bale in execution of decree— Court revere 
ing lower Court on evidence taken before 
necessary party was added— Superintendence 
of High Court — Ctttl Procedure Code s 622 — A per 
Bon alleging himself to be the undivided brother and 
as such tlie legal ripresentativeof a deceased judgment 
debtor applied to have set aside a sale of certain pro- 
perty alleged by him to be joint family property which 
had taken place in execution of the decree He did 
not make the purchaser a party to such application 
The Court of brst instance dismissed the application 
On appeal the Appellate Court made the purchaser 
a party to the proceedings and holding that there 
was irregularity in conducting the sale reversed 
the order of the Court of first instance Held that 
the Appellate Court was wrong m so hilding upon 
evidence recorded by the Court of first instance when 
the purchaser was not a r»rty to the proceedings 
and the order of the Appellate Court was set aside 
under s 622 of the Code Subbaratadu r Fedda 
Subbabazu L L. R, 10 Mad. 470 


20L Want of cause of action— 

Ground i for rejecting plaint — CtrtJ Procedure 
Code (Act X of 1877 J * 63 — In a suit for confirms 
tion of p sscssion and declaration of title in respect 
of land where the plaint did not disclose any facts 
from winch it could he said that the defendants 
denied the plaintiff s title but from the proceedings 
in the original cause it was established that before 
the suit was brought there was a dispute existing 
between the parties as regards the title and that a 
decree In favour of the plaintiffs had been passed by 
the original Court on the merits of the case — Held 
that though the plaint might have been rejected in 
the first instance under s 53 of the Civil Pro 
cednre Code on the ground that it did not disci se 
any cause of action it waa too Jate for an Appellate 
Court to reverse the decree solely on that ground 
without being satisfied that no such causa of action 
was established on the evidence Shah Ahmed 
Swad r Tabee Rai 1. 1* It 7 Calc. 343 


-02.-—-- Power of the Court of 

Appeal to vary decrees appealed from in 
consequence or circumstances occurring 
subsequently to the date of such decrees- 
i art lion s" t~£>eat\ of a co parcener pendente 


APPELLATE COUET— continued 
6 INTERFERENCE WITH AND FOYiER TO 
\AR1 ORDER OF LOWER COURT 
— concluded 

hte — When the decree of a subordinate Court u 
under appeal to the High Court it is open to the 
Hi e h Court to vary it cither in points in which it is 
erroneous or in respect of matters occurring subse 
queatly to the date of such decree which sre ad 
mitted The plaintiff obtained a decree m a partition 
suit in the Subordinate Judge's Court for his share 
in certain joint family property in the possession of 
the defendants (his co parceners) The decree was 
affirmed on appeal The defendants filed a second 
appeal in the High Court but before it was decided 
one of the defendants died. The plaintiff at the 
hearing of the second appeal claimed a larger share 
in the family property than he had been awarded by 
the decree of the Courts below Held that he 
(plaintiff) was entitled to a share in that of the co 
parcener who died pendente hte and that the decree 
appealed from ought to be varied accordingly Sa 
kuabam JIahadev Danoe t Hahj Krishna Damsb 
[LLR,fl Bom 113 

203 — power to vary decree aa 

made in the lower Court— decree confined to 
ngbti i» write between partiet — <8 665 of ike 
Code of Ctttl Procedure 1877 —After the trial of 
issues raising the question whether the plaintiff 
was or the defendants were entitled to xammdan 
rights m certain mehals a decreo was mado affirming 
the title of the plaintiff the evidonce in support of 
the defendant s case being discredited! and the latter 
were declared by the decree to he the plaintiff a 
under tenure h Iders of the said mehals. This was 
modified on appeal by the declaration that the de 
f aidants are patmd&n of the same mauiahs Held 
that it was unnecessary on this appeal to consider 
whether the Appellate Court was right in its conclu 
sion that the defendants were patmdars because 
upon the case which had beta set up for the 
defendants and upon the issues framed and tried 
in the lower Court the Appellate Court could 
not properly make such a declaration the defendants 
conld not be in a better position than they would 
have been in had they claimed to be patmdars in 
which case an issue as to that title would have been 
framed and tried. S 66 & of Act X of 1877 does 
not enablo an Appellate Court to declare a right 
in favour of one of the parties where no issuo has 
been fixed on the point and the right has not been 
set up in the lower Court OFFICIAL Trustee OF 
Benoal r Kbishna Chandba Mozumdab 

(iLE. 12 Calc., 230 L. It. 12 I. A 100 


7 OBJECTIONS TAKFN FOR FIRST TIME ON 
APPEAL 

(a) Oevebal Cases 

204. — Objection allowed to be 

raised and overruled.— As a general rule obl»c 
lions not taken in the lower Court ought not to 
be allowed to be set up in the Appellate Court 
but where the Judge in appeal had allowed such an 
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DIGEST OF CA^r*? 
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APPELLATE COURT —centred 
7 OBJECTIONS. TAKEN FOR iIRs>T TIME 
ON APPEAL — contmned 
objection to be taken and bad overruled it tbe Hr’li 
Curt allowed it to be raised In »pccul appeal and 
being cf opinion that it was a valid objection rc 
versed tbs decision of the Cenrt below DlVDATAt 
Paramaxik r StrnrvDRA> ATn Ror 

[3 B L B. A. C 78 note 10 W R. 77 

205 Plea sought to bo raised | 

that was not taken in the memorandum of 
appeal — C ml Procedure Code i 51 ■* - v 61- of 
the Code cf Civil Prcceduro was intend d t c nfer ( 
np n the Court a p-wer cxrrciaeabte by it at nc 
It was n t intended to enable an appellant to take 
the respondent by surprise by urging matter of which 
be had no n tice Ba'sidhar r Sita R Oi 

[Z,X*.R-, 13 All 381 | 

208 Objection to procedure — | 

The errors of procedure of the Comt f httt instance 
are n t to he remedied when tb y have n t been i 
made a ground of c tnplawt bef re th lower \ppel I 
late Court A'cravr Chaxdba MrKBOPAonrA r 
Bibauati Dasi 3 B L. R- Ap 38 

OtooBOOPCar-niEEMooKEEJEEr IIfera Hones 
ROSSEE 11 w R. 418 I 

207 Objection based on Full 

Bench ruling— An objrrti n tlat the jud roent 
cf the Ourt of first instance u oroneous under ft 
ruling of the Full Bench of the III h C ort n t taken 
before the 1 wer App Bate Court will n t be all wed 
to he taken jn special appeal NabatTam Dass 
Chowthb* c Pobopeabi CnownanAiB 

[3 B L R AC 271 

208 n Id that a 

fresh ground could net be taken in appeal which had 
not been taken bcl w th u e h bus d upm a Full 
Bench ruling Kasimuddi Kitafdkab r NahiR 
Ati 2BLRAC, 265 11 W R 104 
But tee HSII r Moveeeoopdeen AltCNG 

[24 "W R 8 

Bovomaiee Bagadar r Kaeash Chuvder Mo 
joomdar 24 W R 72 

209 Objection hated on point 

of law — Se ond appeal — An objection based n" n 
a p-int cf law may be Wide la second appeal pro 
viaed it does n t involve th taxing of any additi nal 
evidence ou matter* of disputed facts Gatdappa 
r GraniAJiAPPA I.L.R 18 Bom 331 

210 New point — Discretion of 

Court — On second appeal the appellant should not 
be allowed to raise an entirely new pnnt if it is one 
for the right determination of which it is necessary to 
po into evidence which has not been produced in 
the lower Conrts or unless it l a pure point t f law 
going into the question of tho jurisdict* n of thi 
lower Courts and capable of beiug determined withjut 
the consideration of any evidence cth r than that on 
the record and even if it fill with i th a**CT0 
exception it is purely discretionary with the C urt 
whether to consider it rr # t Fakir Chasd 
Audkikahi r Anfxda Cjutndeb BncTTicnmu 

(ILK.14 Cal K8« 


APPELLATE COURT-cosdswrf 
7 OBJECTIONS TAKEN FOR FIRST TIME 
ON iPPE \L — confirmed 

21L Objection which if taken 

might have been cured.— in objection which 
if taken might have been cured and which has not 
been taken m the Crurt bcl w cann t be taken In 
the Court of appeal Dhcrji Dass Pandev r 
SitaMa ^oontebp Debia 

[0 W R. P C 43 3 Moore s L A 229 

212. Objection taken too late — 

A jvmt net taken m either of the I wer Conrts was 
disallowed as being too late when taken fir the first 
time at the hearing rf the special appeal Mi CAD A 71 

r IriMAJi Gouvd LLB. 1 Born 107 
Ramabai Saiieb Patiardhan c \ppa 

[12 Bom 13 

CnrvDEE Cnrav Ror r Ram Coomar Dcit 

[7 W R. ,413 

Bensee Lale « Aoladh Ahsan 

[22 -W R. 552 

213 Allowing objections —The 

Hi h Court all wed objectuna t be taken by a 
defendant which had net been taken in eith r cf 
the 1 wer C urts Bheban Chant>ra Shome v 
Pamptal S ha manta 

[5 B L R Ap 62 14 W R 65 
Ramtarak Karati t Dinanath Manual 

[7BLR 184 
24 W R 414 note 

214 Objection apparent on 

pleadings — Ihe Hi-h Ciurt can raise and adjudi 
cato upon certain p mts in special appeal when thoy 
are apparent on tho face of the pleadings even 
though the parties to the suit are silent Enaet 
Hossein i Kebeemoomssa 3 W K. 40 


2X6 


- Objection involving point 


of mixed law and feet — Second appeal — An 
objection involving a point cf law as well as of fact 
if not taken in th Court; below cannot be entertained 
in second appeal Yasanji HabIBKai r LAU.tr 
Akhf ILE 9 Bom 286 

210 Question of mixed law 

and fact raised for first time in Appellate 
Court — Obtection taken for first time on appeal 
— Semite — When a questl n raised before the Ap- 
pellate Court is a mixed one cf law and fact and 
one which was net rai. d before the Court of first 
instance it is doubtful whether the Appellate Court 
should allow it to be raised. Umkao Bni r Maho 
MED Rojabi I. L. R., 27 Calc. 205 

[4 C V7 N , 70 

217 Objection not taken on 

cross appeal — Remand —An objection not taken 
in cr is appeal before the lower Appellate Court, 
cann t be taken in special appeal but if the case 
be reman d f r new trial arch objection may then 
b ta*en t f re the Court of fir t instance Dce 
gabam For t Xvahbing Deb 

[2 B L, R A C 254 
Doobgaram 1 or t Ncrosivob Deb 

[11 W r i 34 
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APPELLATE COURT — continued 
7 OBJECTIONS TAKEN FOR TIRST TIME 
ON APPEAL — continued 

218 Omission to'profor appeal 

agarnBt remand order— Objection to its legality 
on special appeal —The omission of a party to prefer 
an appeal against an order of remand does not pre 
elude him from questioning its legality when it comes 
up m special appeal from the subsequent decision 
passed after remand MagabaM Ojha i Niimonee 
Singh Deo 13BLE. 108 

[21 W E, 328 

219 Objection taken but not 

pressed. — H here an objection taken in the grounds 
of appeal is not pressed at the hearing of the case it 
cannot be rawed again m special appeal Nobo 
kbisto Si scab t Kalachand Doss 

£12 W R, 470 
Soobjo Kant Banebjee «, Kp.isto Kisdore 
Porn' An it W R 423 

220 — — — — - Want of opportunity to 
raise objection.-— A defendant is entitled to take 
la the Appellate Court an objection which he had no 
opportunity of taking until the case was heard in 
appeal LowA Jka t Bisseshub Singh 

[11 W R. 0 

221. Objection by pro formfi 

defendant— A pro form# defendant cannot be 
allowed to raise in appeal objections which be neg 
lected to raise in the suit Dfokeemtvpun Pot r 
Kaiee Pebshad W R. 1884 Mis 34 

As to taking objections for the first time see also 
Manibuddeen Ahmed t Pam Chand 

[2 B L R. A. C 341 
Naimtoda Jowabdab 1 ‘Scott Moncbieft 

[3 B L R. A C 283 
Ntemoddee Jowabdab r Moacriefp 

[12 W R. 140 

Lanoo Rot t Jhoomucz Laid Dais 

[12 B L. R. 202 note 18 W R, 378 
Gotje Kisbohb Ddtt r Akbttr 

[22 W R. 489 
Sheo Gownd Rawtt t Abuat Nab ain 
Sinqh SB L K. Ap 17 

(J) SpEOiAt Cases 

222 — — Adoption — Objection to m 

valid adoption — An objection (that an adoption was 
invalid because the party ad pted was the eldest sou 
of his natural father) was rejected in special appeal 
because not urged m the lower Courts at any sta^e 
of the trial and not specifically taken iu the petition 
of special appeal Jot Taea Dossee Cnommitv 
* Poi CurwDZE Gnoas 1 W R. 138 

223 ■ Omission of 

performance if Cere man et — j Xel l that as no ob 
jection t the emu i n of anv of the usual eerrmomes 
of adoption or to the age cf the ad pted »nn was 
taken befor the liwer Court its decision was not 
open to those obj etions wh n taken on appeal 
DritTAo Singh r Karen Singh 1 Agra 81 


APPELLATE COURT— continued 
7 OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL— continued 

224. — — Objection to chare taken 

on adoption — Objection on appeal to extent of 
share atcarded to adopted son —In a suit by an 
adopted son to recover his share in his adoptive 
father s estate a son having been bora to the adoptive 
father subsequently to the plaintiffs adoption the 
Court of first instance awarded, the plaintiff a fourth 
share of the property in dispute The defendant 
appealed to tho District Court but in appeal raised 
no question as to the extent of the share awarded to 
the plaintiff On second appeal to the High Court 
it was contended that in any event the plaintiff was 
only entitled to a fifth Bhare Meld that under the 
circumstances and having regard to the nature of the 
question the point might be taken m second appeal 
on behalf of the defendant and the High Court 
varied the decree by awarding the pi amt iff a fifth 
share instead of a fourth share but ordered! the ap 
pelJant (defendant) to bear his own costs of the appeal. 
Gieiapa t Ninoapa LLE. 17 Bom. 100 

225 Alienation — Alienation by 

member of Zhtalshara family — Invalidity of alien 
ation — Proof of consideration — A father having 
executed a deed conveying certain ancestral property 
to two persons (D and J3) who alienated it to several 
others his son sued to have the conveyances by I) 
and M set aside on the ground that the deed given 
by the father was benatm and that D and ft 
never had possession The suit was dismissed by 
both the lower Courts Meld that as plaintiff went 
to trial in the Courts below upon one issue only *i 
whether JD and B were ever really m occupation he 
was not entitled in special appeal to complain that 
evidence had not been taken as to the passing of con 
sidcration money Meld that as no issue was nosed 
in the lower Courts which could have been the found 
ation for a declaration of right the non decision of a 
claim to such a declaration could not be made a ground 
of special appeal Meld that where the question 
whether the alienation of certain property by the 
father withont the son s consent was valid under the 
Mitakshara law was not raised in the lower Courts 
such invalidity could not be admitted as a ground of 
objection in special appeal for it necessarily involved 
on issue of fart Pcejao Ddtt r Bbojo Koonwab 
[OWE. 603 

Bhnode Patnaik i Dotanidhre Bceliob 
blMiu 0 XV R. 493 

228 — - — Appeal — Objection that no 
appeal lies — The Iligh Court refused to entertain 
an objection (not taken till the closo of the appellant * 
argument) that the amount in appeal being less than 
{15 000 no appeal would he Cnc'TDEE Nath Mis 
see r Sirdar Kuan 18 W R 218 

227 Attachment— Invalid ty of 

attachment — An objection that an attachment under 
* 2!0 of Act Mil of 16o0 was invalid because 
the formalities required by s 239 had not been 
complied with was not allowed to be taken on appeal 
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APPELLATE COURT-co.it . nueJ 
7 OBJECTIONS TAKEN FOR FIRST TIME 
ON UTEIIj— continued 
it not having been raued in the Court* below Ram 
KRISHNA Das Sceowji r SraFOM 9 a Begcm 

[LL.E. 0 Calc. 129 

003 ■■ Award — Objection that arii 

trators had no power to administer other than usual 
oath — Where m a reference to nrbitration the arbi 
trators had made an award found d on the evil -nee 
of the defendant after be had by agreement been 
•worn on the Koran, and an objection was taken that 
the arbitrators had no power to administer inch oath 
and that the award was invalid — Ter Pearson J 
(Spankie J doubtin'-) that si the objection was 
one which vitally affected the procedure of the arbi 
trat-rs. it could ,not be ignored although it was not 
preferred in the lower Courts and was net to be i und 
in the memorandum of special appeal W aubua 
r Ghtxam Axi LL.R 1 AIL 635 


229, 


Objection to 


validity of award — Where objection to the valid 
lty of the award on the ground that it was made 
beyond the tune allowed was net taken by thedifm 
dant in the first Court — Held that he w as not thereby 
estopped from raising the objection for the first time 
in appeal inasmuch as it was not shown that in the 
first Court he was aware of the defect or had done 
anything to imply consent to extension of the time 
Chpha Max Hajii Ram 

[LL.IL 8 AIL 648 


230 — Coverture— Tlea of cover 

f lire — Execution of decree — The plea of coverture 
net allowed to be raised against a decree holder be 
cause not taken when she first sought to execute the 
decree Kiszby v Dillon 

[1 N W Ed. 1873 243 


23L Custom — Obj ecti on at to 

custom against inheritan e —In a suit by a Hindu 
widow for possession and declaration of title — Held 
that defendant could not be allowed to come in and 
urge for the first time on appeal that by a family 
custom or koolachar females were excluded from 
inheriting Doohoa Pzbsuad Sihou r Dooroa 
K oON wares 

pSWR 20 OF LR 306 note 

232. Damages Measure of— 

2Iode of calculation of damages — Held that asthe 
defendant had made no objection to the manner in 
which the plaintiff had calculated damages m the 
Courts below the question could not he gone into on 
special appeal McDonald r It ajaeam Pot 

[3ELR Ap 28 U¥E, 371 


233 Decree Form of —An objec 

tlon as to the form of a decree not allowed to be 
taken in the first time on special arpeal Mobessrr 
Buesh Sinor r Moth 00 rate es had 

[8 W IL, 615 


234. Defence pot raised in the 

lower Court— Declaratory decree Suit for 
— direction to declaratory decree — S J a Hindu 
widow made a will disposing of property of which 
Under an award she had only the use during her life 


APPELLATE COURT — continued 
7 OBJECTIONS TAKEN I OR FIRST TIME 
ON APPEAL — continued 

and to which the plaintiff her son was entitled after 
her d “ith IV bile she was still living the plaintiff 
filed this suit praj in" that the w ill might be declared 
invalid The difindants were the testatrix and th so 
who tools undtr the will While the suit was 
pendiii" tbe te tatrix died The Subordinate J udga 
passed a decree in plaintiff a favour and declared the 
will invalid. The defendants appealed and con 
Undid for the first time in appeal that the allegations 
in the plaint t-iz that the will was in their favour 
and that they (the defendants) were interested m 
denying the plaintiff s title as reversioner did not 
constitute a iasc in which in the exercise of a sound 
judicial discretion a declaratory decree ought to oe 
made Held that as the objection was taken for the 
first time m appeal it would be unjust to allow the 
defmdants to benefit after they had failed to resist 
Q s claim on the ments Magavlax PcitrsHOTTAM 
v Gotindlal Kaoindas L L. R. 16 Bom 097 
See Bombay Bubmar Trading Corporation t 
burnt I L R 17 Bom 1©7 

235 Enhancement— Waiter of 

objection — In a suit for enhancement of rent where 
defendant pleaded Bengal Act VIII of 1869 s 4 
plaintiff referred in both the lower Courts to a chittee 
to prove variation of rent but it was found that the 
terms of the chittee barred enhancement Held that 
it was not open to plaintiff m special appeal to object 
that the chittee had not been proved. Laila Baker 
Perbrad r Lalla Dabeb Pebsrad 

[24 VT IL 435 


236 /Service of no 

tice —In a suit for enhancement of rent it was 
objected on behalf of the defendant in special appeal 
that service of notice had not been proved. Held 
tbe question was one of fact and tbe objection ongbt 
therefore to have been taken in the Court of first 
instance Ddmainb v Dttam Singh 

[5BLR Ap 44 
13 W IL 402 


237 Objection to 

a r-sesst fif Before cf en.br/eeeteeiti — -An object urn that 
no notice of enhancement had been served thongh 
not taken in the Court below was allowed to be taken 
on appeal Thekmee Beldae v Ram Kishen 
I ail 15 "W IL 71 

But not a technical objection to the form of notice 
ShEEB G OP ATX JiDLXICK r DwABKANATH SeIN 

[16 W IL 520 


Sham a Soondhree Debia t Degembbree Debia 
[21 "W R. 388 

though see VVooma Chdbn Dett r Gbiso 
Chbvdzb Bosk 17 W R 32 

Ram Pbttbn Grose v Pbosunno Lath Shut 
TACHABJEB 20 W R. 203 


notice of enhancement —Where a notice of enhance 
ment though informal was sufficient to inform the 
raiyat of the landlord a intention to increase the rent 
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APPELLATE COURT — continued 
7 OBJECTION TAKEN POE FIRST TIME 
ON APPEAL — continued 
to the rates paid for similar lands in places adjacent 
and the notice was accepted by the raiynt and treated 
by him m the lower Court as a notice under cl 1 
e 17 Act X of 18o9 Jt was held that the informality 
could not be objected to for the first time in the 
High Court in special appeal KasSEENATH Deb 
v SiriBEssuHEE Dejbia 8 NV R. 503 

239 — — . ■ . Suit to conteit 

enhancement — Irrigation expenses — Held that in a 
suit fer enhancement the plea of increased expense on 
account of irrigation cann t be admitted for the first 
time in special appeal KracHUv ScsGH r Siieobaj 

[lAgra Rev 7 

240 — Objecii n not 

taken before as being unnecessary — A suit f r on 
hancement cf rent was defended cn two grounds the 
first of which was overruled but the second sne 
eeeded and the suit was dismissed Plaintiff ap 
pealed and the second ground having been over 
ruled in appeal the respondeat (defendant) a-uin 
put forward the objection which had been oier 
ruled by the first Court Held that under the cir 
com stances it was net too late for lnm to take that 
objection Tabee Mabtooy r Past 'vs nor Si\on 

[25 W R. 110 

241. Evidence— Time for oljec 

f»oa to cttrfcucc — It is the duty of the party who 
wishes to object to evidence to object m the first 
Instance and not to delay doing so until the case is 
before the Hife,h Court in special appeal SeetcI 
Pessbad Mitteb r Jcnmejot Mmicu 

[12 W R. 244 

242. Objections to 

evidence as not being the best — OojcctiotiB to evidence 
at not being the best evidence should net be *11 wed 
to be taken on special appeal \irpn Bebabee 
S rvou r Ram Paj Tewabee 18 W R. 105 

Locnrv Sjngb r Bet Iiabais ^r\cn 

[24 W It 232 

•*^3- — — Objection to 

node of recording evidence —The objection that the 
depositions of th witnesses were n t taken in the 
manner prescribed by the Coih of Civil Procedure 
but enly n tes cf the en lence u n t one which can 
be taken in special appeal Lall 'Maiioiied r Peeu 
18W R 112 


244.- 


fionyA jnadmissiife admifftd in first Court by con 
sent — Documents not objected to tn first Cettr — 
dpp at — Judgments not inter partes th ugh n t 
ccwVoaWe *i res jwdi afa arc admissible in evidence 
nndTa. 13 f the Fn lence tet (I cf 18 2) to show 
the conduct f the parties or particular instances of 
the vs rose f t ruht or admissions malt by the 
parti -s or tl cir prclccc tor* in title or to identify 
Pr ?r ,,n rr 1 * bow 11 has been prevnusly drill 

wAh Where part, f* to a nit „ order to sav« delay 
or expense or f r any other rca* n have azreed or i 
objected to th admits, n of certain trifom given I 
n some I rmer proceeding* although it u not stnctly 


APPELLATE COURT— continued 
7 OBJECTIONS TAKEN FOR FIRST TIME 
ON APPE4L — continue;/ 
admissible and the first Court has all wed this to be 
done it is not open to the Appellate Court to take 
objection to such a procedure and exclude the evidence 
Laeskmav Gotixd r Ambit Gopal 

[LL.R. 24 Bom, 691 

245 ■ Objection as to 

admissibility of evidence — It being objected in 
special appeal that the decision of the lower Appellate 
Court waa based on documents which were neither 
admissible as legal evidence nor had any bearing on 
the p mt to be decided — Held that though the 
objection to the admissibility of the evidence ought 
to have been taken m the Court m which the evidence 
was tendered yet coming in such a shape as it did it 
could not be get over Held also (Mitteb J dis 
sentienle ) that as defendant has succeeded m special 
appeal on an objection which he should have taken 
before he ought to pay his own costs in this appeal 
even should he succeed ultimately (the case being 
remanded) and that it is net the exclusive dnty of a 
Court but that of pleaders also to see whether en 
deuce tendered u legally admissible Wc'crakhC'* 
Fotu JpooutDoss 10W R. 124 

240 Objecfionasla 

admissibility of evidence — The reception of papers 
and documents by the lower Appellate Court unless 
objected to at the time cannot be made a ground of 
special appeal Rase Behabi SrvoH «• Is a b ATI 
Poddau 3ELR A C 99 

[UWE. 466 

247 — — - Objection as to 

admissibility of evidence — Where no objection had 
been taken as to the admissibility of d cumentary 
evident — ri a decree and other proceedings in 
regard to that decree which had been made use of by 
the opposite party — an Appellate Court has no juris 
diction to exclude it Where defendant aliens with 
out objection a purchaser of a plaintiff a interest 
in the suit to substitute his name on the record under 
an order of Court he cann t afterwards contend that 
the suit is thereby abated. Bib Cba’vuba Foy 
Mabapatteb r Bajnsi Dhab Rot Mabapatteb 

[3BLE.AC 214 

248 ■■ Evidence re 

ceitcd trithout ol/e tion — Where a deposition made 
in another suit to which special appellant was net a 
party waa admitted and used by the first Court 
with ut any objecti n on the port of the special 
appellant it was liel 1 that he could not be all wed to 
object to it in apecial appeal Where the 1 wer Ap- 
pellate Court ■ judgment is good and its adjudica 
tun f a plaintiff ■ n-ht has been based on a sonnd 
principle the High Court will nrt allow a new point 
to be taken in apecial appeal which was not taken la 
either of the Courts below HazeeR Jevapar c 
Noor Ul 12W R 33 

249 — — Objection to val 

diftf of document — Bef re an objection to the validity 
of a d'cnment filed si evidence in a esse can be ad 
raitted at a ground of special appeal it must b shown 
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DtGEST OF CASL3 
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APPELLATE COURT— continued 
- OBJECTIONS TAKEN FOR FIPbT TIMF 
ON \PPE\L— cont nued 


APPELLATE COURT — continued 
7 OBJECTIONS TkkFN FOR FIRST TIME 
ON APrE\L-eonf.«K«/ 


to hive been mad at every state in the Courts below 

JOTEI DEN SIOOKXBJEE r I AAKISHEN MoOKEBJEE 

PL2W R. 315 

250 — Where a party 

in the first Court raises the question that a document 
is net genuine it is open to him to take in the Ap 
pell it e Court any ground in supp-rt thereof although 
the name may not have been taken in the first Court 
Haiuabati Dasi e Gotcnda Chandra Guosn 

[3 C W N 005 
25L . Objection to 

endears wrongly received — tnobjecti n to the effect 
that the Court of first instance had given judgment 
on the strength of a d enmeut which ought to have 
been registered was not admitted in sp cial appeal 
as it had not been raised either m the first C urt or 
m the loner Appellate Court Jotgofal Mozoomdar 
r Thakomonee Dauee II W R 381 


wrongly received without objection — Objcctna as 
to reception of evidence not before objected to die 
allowed on special appeal God ATI Joabdab r 
S1EAR8 10W B. 50 


RUGHOONATH PeRBHAD V HUREE MOHUNT 

[10 w R. 87 


Chadee Singh r Beharle Tewaree 

[10WE 01 

MrKDOOMr&-M99A r Kokct Singh 

[24 W R 200 
Anar Moliah r IlnxB 10 W R. 130 


I 


Kisses Kaminee Dossee v Bam Chunder , 
Muter 12 W K 13 

Peotap Chunter Borooah r Collector op I 
Gowalfara 22 W R 210 

253 — - Objection to unregistered 

document — liegular appeal — Held that tho 
Court is bound in regular appeal to tntertam an 
objection that a document is ini ahd for want of re 
gistration even though no objection may have been 
raised to its admissibility in the Court below 
Babawa Gubbasawa i Kalzapa 

[LLE 2 Bom 480 

254. Held that aa the 

plea as to the inadmissibility of a document as evidence 
i t want of registration waa not specially taken in the 
Court below it could not be allowed in a special ap 
peal Grish Chandra Rot CnowDRT v Amina 
lv hatch 3B LE Ap 121 

255 Cotts —Whether 

the lower Appellate Court wrongly gave eff ct to an 
unregistered bond which by reason of its being 
unregistered was n t admissible in evidence no objec 
tun being taken by tho parties to its being admitted — 
Held that tho objection must prevail when taken for 
the first timo in special appeal but tlio party takin 0 it 
was not entitled to the costs of the appeal Ooma 
tool Fatima i Qhuxnoq Singh 19WE 22 


250 Objection that document 

Is improperly stamped.— The plaintiff ap 
pealed to the Jud D c a must a dismissal of his suit 
who reversed tho dcci ion of the Court below and 
gave the plaintiff a d iree The defendant there 
up n appealed to the High Court on the ground that 
a document had be n admitted in evidence m supp rt 
of the plaintiff a case which did not bear a proper 
stamp Held that the defendant having omitted to 
take the objectnn before the Judge could not 
appeal on this ground. I ambeem Lal v Abiuceh 
Singh Marsh. 207 2 Hay 143 

257 — Objection to document as 

evidence not raised In lower Court —If no 
objecti n is taken in the Court of first instance to the 
reception of a dccumcnt in evidence it is not within 
the prov ince of the Appellate Court to raise or recognize 
it in appeal Chimnaji Govivd Oodbole t Dinkar 
Dhondev Godbole L L. R. 11 Bom. 320 

258 Refusal to examine wit 

nesses — A Court of first instance being satis 
fied that plaintiff s case c uld not be established 
refused to examine defendant s witnesses The lower 
Appellate Court differing from the Munsif gave 
plaintiff a decree Held that alth ugh the Munsif 
had committed a great irrcgulaiity still as that point 
was not raised in the 1 wer Appollate Court it could 
not be taken in special appeal Coorco Dass 
AKHOOLEE V POBAN JICNDLS 12WE 303 

250 An objection 

that the Court had refused to examine witnesses if 
not brought before the Appeal Court cannot bo raised 
on special appeal Osman Singh t Chummun 

Mahtoo 15 W R 87 

230 It is too late to 

make an objection for the first time in second appeal 
that a certain witnres for whose evidence no applies, 
tion had been made in the Courts below ought to have 
been examined by the Appellate Court Somashekh 
aba r Subhatrasiaji I. L. R 0 Bom 524 

231. - Refusal to take evidence 

— IV here the Court refuses to take ev idence offered 
that fact should be made the ground of regular 
appeal and not first set up in special appeal Lai la 
Debeeden r Sheo Ghoolam Singh 

[2 N W 200 

202 Execution of decree— Mode 

of execution — Hticretton of Court — When tha 
mode ct execution has not been specifically objected to 
in the Court below tlie High Court will not interfere 
Dwahkanath Dabs Bib was t Unnoda Cburn 
Dass 8 W R. 318 

203 Objection that 

decree cannot be executed in port ton i —A decree 
cann t bo executed m aliquot parts but where it waa 
objected for tho first time m second appeal that a 
person seeking execution of a portion of decree waa 
net entitled to execution the Hi^h Court refused to 
allow the objection Goodcr Sabot e DHtrxxtsHua 
Kokb 7CLE, 117 
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DI0L3T OF CASES 


( «0 ) 


APPELLATE COURT — continued 
7 OBJECTIONS TlhFV FOR FIRST TIME 
ON APFEAL — continued 

204. Form of suit— Madras local 

Hoards Act (Madras Act V of 1884 J s 27 — An 
objection that the amt was not properly framed was 
net allowed to be taken for the tint time on second 
appeal in a suit brought nndcr the Madras Local 
Boards Act 1 BEsmEvr of the Taxck Eoabd r 
Nabata nan IL R 16 Mod. 317 

205 ■■ Fraud — Omission to allege 

fraud — Held that defendant could not be allowed 
In special appeal tol object that the lower Conrt bad 
not determined tho bondfides of plaintiff's purchase 
unless he (defendant) had not only alle e ed fraud but 
shown the way w which the fraud was intended to 
be carried out Bonctr'tio Lath Sett r Russicz 
Xaix Btjbmono 10W E. 231 

200 — Guardian— Objection as to 

due appointment of guardian — IV here plaintiff 
claimed as his inheritance what had been sold to 
defendants by his mother to liquidate debts dne by 
his late father it was held first that it was too late 
in special appeal to raise doubts as to his mother 
haring been plaintiff s guardian when the objection 
bad not been taken below at any stage of the pro- 
ceedings Kooi. CnuNDEa Sdbsiah r Raiijot 
Srssio'fA 10W Ik 8 

207 — T rant ofcerhfi 

Cate— Maxim Omnia prasumnntur rite esse acta 
—On a suggestion taken for the first time in special 
appeal tliat a guardian has not obtained a certificate 
it will not be assumed for the purpose of reversing 
the decree that such is tho ease It will be presumed 
rather that the proceedings in the Court below have 
been regularly conducted until irregularity be shown 
Thtmmcn c Qolab Rab 2 N "W 89 

208 Issues — Omission to raise 

issues — -Whore appellant satisfies the Court that he 
has been substantially injured by no issues being 
framed by the Judge pn.nc.us to his decision effect 
will be given to such objection. Sah Koovorv 
Ball r Make try Laid 

fl N W 108 Ed. 1873 247 

200 Jurisdiction — The d Fendant 

objected t the jurisdiction of the first Court but 
took no objection to the jurisdiction before the lower 
Appellate Court Held that objection to the juris- 
diction was waived. Mahomed lloss but t A kata 
> ABA TAN PAl 

[2BI*H.,Ap 42 18 W Ik 37 note 

Hcsisb CnrwDEB Rot c Poobva Sootdubee 
Dsn ee 18 W Ik 35 


270 — ■ — — Suit brought ti 

Cou t tei thout jnr sdiction— N JV P Rent Act 
A VlII of t 206 — As tho plaintiff « claim 
in tituted in the Civil Court to eject the defendant 
a quondam tenant and to recover mesne profits could 
net be entertai, d in a y suit in any Court the 
provl Son. cf a 20C f Art Xt III rf 1873 that the 
cbjectvm that a suit w»t militated in the wrong 
Omrt shall not be entertained by tho Appellate Court 
usIm. inch objection w M taken m the Conrt of firrt 


APPELLATE COURT — continued 
7 OBJECTIONS TAKEN FOP FIRST TIME 
ON APPEAL — continued 
instance were not applicable Bajt AuTAB Rai r 
TAmicNM L cak 7N W 49 

27L ■ Summary suit 

for possession — A and M obtained a decree for 
possession of land against C On their proceeding 
to exeeuto their decree _Z> who was in possession, 
presented a petition to the Munsif complaining that 
they were thereby .attempting unlawfully to interfere 
w ith his possession The case Was tried on remand 
from the Jud^e as a shit under the provisions cf 
b 229 of Act A III of 18 j9 Held per Jacks ON J 
that as the decree bolder had not complained that the 
officer of the Conrt had been obstructed or resisted by 
the claimant the case did not fall within a. 229 of 
Act VIII of 18o9 and therefore the Court had not 
jurisdiction to take summary cognizance of the case 
Per Mitteb J — This objection taken for the first 
tune on special appeal did not affect the merits of 
the case cr the jurisdiction of the Court BtfHAL 
Singh Chowdby t Behabi Lam, 

pBLR A 0,200 10W R 318 


272. - 


■ Objection to 


suit for mesne profits as being matter for execution 
-Ctttl Procedure Code (Act XIV of 1882) s 244 
—A landlord sued his tenant for arrears of rent and 
obtained a decree for a certain amount and a declara 
tion that if the amount were net paid within fifteen 
days the tenant should bo ejected under s 52 Act 
\ III of 1869 The amount was net paid and the 
landlord executed the decree and obtained possession 
The tenant appealed and eucceeded in getting the 
decree set aside and tbe amount found due from him 
for arrears by the first Court was reduced and a 
decree made directing that if the reduced amount 
were net paid within fifteen days, he should be 
ejected He paid the amount found due by tha 
Appellate Court within the fifteen days andrecovered 
pcsscsston of lus holding He then brought a suit in 
the Munsif a Conrt to recover mesne profits from his 
landlord for the time he was in possession after the 
execution of the first Court s decree It was con 
tended on second appeal that the suit would not lie 
is the matter might and should have been determined 
n the execution department under s 244 of tho Civil 
Procedure Code Meld that as the suit was insti 
toted in the Munsif t Court and the Munsif under 
the circumstance* of the case was tbe officer who in 
tha first instance would have had to determine tho 
matter in tho execution department there was at 
most only an error of procedure and no extrciso of 
jurisdiction by tha Munsif which ho did net possess 
and that upon tho authority of the decision in Pur- 
tncssurte 2 trsbad N era n S ngh r Janies Kootr 
19 11 R 90 this could not be made a ground of 
objection on appeal Meld alio that tbe point being 
one that was not raised m the pleadings or before 
either of the lower Courts and being a point which 
went exclusively to tho jurisdiction of tne Conrt it 
could not be raised on second appeal AxizUDDnr 
Ilossnu t ItAUASraBA Rot 

[L L. Ik, 14 Cale. 005 



( 451 ) 


ClOEaT OF CASES 
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APPELLATE COURT-eonfmaeJ 
7 OBJECTIONS TAKEN FOP FIRST TIJIF 
ON APPEAL — continued 

273 Objection affecting juris 

diction — Want of proper cert fcate — Suite under 
Delclcau Agriculturists Relief Act — Held that an 
objection taken to a suit and r the D hLan A<-n 
cultunsts Relief Act on the ground that a proper 
certificate had net been obtained could be taken fer . 
the first time on second appeal as it was an objee ion 
affecting the jurisdiction tf the Courts below hit 
matcla r Naxa talad FABresnA 

[L L.R- 13 Boro 424 

274. Jurisdiction Objection to 

— Objection apparent on face of pi amt — \\ here th 
objection was net taken in the Court below but was 
apparent on the face of the plaint and had reference 
to the jurisdiction of the Court the Court held they 
must consider it Rayiayya t Scbbabayudd 

R. ram*. 2.5 

276 A TT P Rent 

Act (XII of 1SSIJ * 206 — Under s _0G of the 
A W P Bent Act when no objection to the juris 
diction wss taken in the first Court an objection t> 
the jurisdiction is not to ba entertained in the 
Appellate Court but tbo Judge must try the case 
upon the facts and apply the law applicable to these 
facts. Debt Saran Lai v Debt Saran Upadhta 
I L R 6 All S78 approved Mad no Lad r 
8beo Prasad Mi S tt L L. IL 12 AIL 410 

276 Question of jurisdiction 

taken for flrBt time on appeal.— An objec 
turn to the jurisdiction of the Court may he taken at 
any stage of the smt and the Court is not only 
competent hut bound to take notice of it In this 
case it was taken and allowed on appeal Raxcdod 
Mobab r Bezaeji Edtjui L L. H. 20 Bom 80 

277 Jurisdiction— Suit for pro 

petty wrongly taken »» execution of decree — Separ 
ate euit brought where proceeding ehculd hare been 
in execution — Where a suit for the recovery of lands 
taken by the decree holder in excess of his decree has 
been held not to lie under s 244 of the Civil Prccc 
dure Code but the suit bad been instituted in tha 
Court which had jurisdiction to execute the decree 
the plaint may be regarded as an application to that 
Court for determining the question whether the lands 
are covered by the decree and the suit does not 
therefore fail for want of jurisdiction Purmetsuree 
Perthad ha ram Singh v Janie ee Kooer 19 W R 
90 and Atltuddvn JTossem v Ramanngra Roy 
I L R 14 Calc 605 referred to and followed 
Held also that in such a case it is incumbent upon 
the defendant to Iraise the plea of jurisdiction in the 
Court of first instance the qnesti n being not a pure 
question of law but a question which would depend 
upon facts Bibtt Mad at a t Skyama Cucbx 
Khawas I L. B. 22 Calc 483 

278 ' Object on to }u 

ntdiction on the ground of wrong ral ration of tu\l 
—Suite Valuation Act (VII of 1889 J e JJ— The 
High Court held that it was not at liberty to enter 
tain an objection that the amt was not within the 


APPELLATE COURT-coaf.W 
7 OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — continued 
pecuniary limits of the Di trict Munsif s jurisdiction 
as it appeared that the appellant had not been prejn 
dieed on the merits MrarrsAMi Modaeiar r 
NiLXAKrXAXTHA MUDAXTUl 

[ILK 13 Mad 418 

270 1 Objection taken 

for fret t me in eecond appeal that preliminaries to 
suit hare not been taken — Question of jurisdiction 
— In a snit for declaration of the plaintiff g right to 
have thur names registered as purchasers of a tenure 
ru objection ln\ ng been raised in a cond appeal that 
the Court had no jurisdiction to entertain the suit as 
tha plaintiffs had not previously asked the Collector 
to place them on the register — Held that this cir 
cumstance was not necessary to give jurisdiction 
althongh it might be a r ason for treating the suit as 
ymeaVat* That cfcjeitror. Wwerjw being taken 
for the firet time in eecond appeal was disallowed 
BtiiEAJi Baji i Pandit LLR19 Bom 43 

230 Kabuliat Suit for— Failure 

to prore case — Where in answer to a suit for a 
kabuliat at a specified lent defendant pleaded in the 
Court below not that plaintiff was not entitled to 
any kabuliat at all but that he was not entitled to a 
kabuliat at the mtes he claimed — Held that defen 
dant could net be allowed in special appial to take 
advantage of the Full Bench ruling in Oholam 
Ufahomed v Asmut Ah Khan BLR Sup Voi 
9“M 10 TV R F B 14 and ask for the suit to be 

dismissed Oholam Axi i Adqde An 

[11 W R 106 

28L — — Failure to prate 

case — In a suit for a kabuliat at an enhanced rate 
the Court of first instance gave a decree f r an amount 
Jess than that of the claim No objection was taken 
beforo the lower Appellate Court that under the 
Full Bench ruling in Oholam JIahomed v Aimut 
Al Khan Choxcdhry BLR Sup Vol 9~4 
10 W R F B 14 the suit was liable to be du 
Hissed This objection was taken for the first tune 
in special appeal Held that the objection could 
not be entertained Nizamut Axi t Romesh 
Cjiandba Roy 

[3 B L. R. A C 78 11 W E 430 
Bat tee Hamed An t Appeeooddex 

[IB L. R. 8.14,14 10W H. 213 

282 Omission to 

tender pottah — The lower Appellate Court ought 
not to have entertained the objection of the defen 
dant that no pottah had been tendered before the insti 
tut ion of the suit as the objection had net been taken 
before the first Court That issue was not essential 
to the right determination of the suit upon the 
merits Ramanath Taehit c Cuaxd IIaebi 

BnuYA 6 B L. R. 356 

233 Omission to 

tender pottah —In a suit for a kabuliat an objection 
cannot be raised on appeal for the first time that 
a pottah had not been tendered Doobqa East 
Mozoomdar c Bisreshtb Dm CnowcarBr 

[W R. 1864 Act X 44 
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APPELLATE COURT— continued 
7 OBJECTIONS TAKEN POR FIRST TIMF 
OK APPEAL— continued 

284, Form of suit — Madras local 

Boards Act (Madras Act V of 1834) s 27 —An 
objection that the suit was not properly framed was 
bet allowed to be taken for the first time on second 
appeal in a suit brought under the Madras Local 
Boards Act President op the Taluk Board r 
Narayafah ILK 16 Mad, 317 

285 Fraud— Omission to allege 

fraud —Held that defendant cculd not he allowed 
in special appeal to| object that the lower Court had 
not determined the bond fides of plaintiff a purchase 
unless he (defendant) had not only alleged fraud but 
shown the way in which the fraud was intended to 
he earned out Boieumto Katii Sett t Russice 
Lam Bbsmoro low R. 231 

280 - — — Guardian— Objection as to 

due ■sp/'s-trtCmetii of guardian, — TF&ens plaintiff 
claimed as his inheritance what had been sold to 
defendants by his mother to liquidate debts due by 
his late father it was held first that it was too late 
m special appeal to raise dcubts as to his mother 
haring- been plaintiff s guardian when the objection 
had not been taken below at any stage of the pro- 
ceedings Koo D CncifDER Scrsiah e Pamjoy 

Scbmova low R,8 

287 front of certifi 

Cate— Maxim Omnia fratumunfitr rile ettt actr 
— On a suggestion taken for the first time in special 
appeal tliat a guardian has not obtained a certificate 
it will not be assumed for the purpose of reversing 
the decree that such u the case It will be presumed 
rather that the proceedings in the Court below have 
been regularly conducted until irregularity be shown 
Tnmnnrv r Go tab Rae 2N W 89 

288 - — Issues — Om ssion to raise 

issues — Where appellant satisfies the Court that he 
has been substantially injured by no issues being 
framed by the Judge previous to bis decision effect 
will be given to such objection. Sau KoOndcn 
Lall r Makuitn Lair 

(1 JH W 168 Ed. 1873 247 

269 Jurisdiction — The defendant 

objected to the jurisdiction of the first Court but 
took no objection to the jurisdiction bef ire the lower 
Appellate Court Held that objection to the juris- 
diction was waived. Mahomed II os secs r Aaaya 
Naeatas Pad 

[2BLR Ap 42 18 W K. 37 note 
XICTUSH CntTTDER ROT r POORXA SoOVUrEEE 
Debee 18 W XL 35 


- Suit brought u 


Court tell bout jurisdiction—?! IF P Bent Act 
“ rill of l%"3 , 206 — A* the plaintiff • claim 
In tituted in the Civil Couit to eject the defendant 
a quondam tenant and to recover mesne profits, could 
not be entertained in ai y suit in any Court the 
provi Ws ef ». 20C f Act \\ III of 18/3 that the 
objection that a auit was instituted in the wrong 
Coort shall nrt be entertained 1 j the Appellate Court 
unless such objection »»« taken in the Court of first 


APPELLATE COURT — continued 
7 OBJECTION TAKEN FOR FIRST TIME 
OK AB PEAL— continued 
instance were not applicable Pam AtjtAS Eai c 
Tahmukdi Kitab 7 N W 49 

271. — Summary suit 

for possession — A attd B obtained a decree for 
possession of land against C On their proceeding 
to execute their decree J) who was in possession 
presented a petition to the Munsif complaining that 
they were thereby attempting unlawfully to interfere 
With his possession The case was tried on remand 
from the Judge as a suit under tho provisions of 
» 229 of Act \ III of 1859 Held per Jacksojt J 
that as tho decree holder had not complained that the 
officer of the Court had been obstructed or resisted by 
the claimant the case did not fall within b 229 of 
Act N III of 18 d 9 and therefore tho Court had not 
jurisdiction to take summary cognizance of the case 
■Per AfnTEB J — This objection taken for the first 
time on special appeal did not affect the montaof 
the case or the jurisdiction of the Court BcHAl 
Smaii Chowdry t Behaei Ladd 

[1BLR, A.C 200 10 W R, 318 


272. - 


- — Objection to 

suit for mesne profits as being matter for execution 
—C til Procedure Code (Act XI r of 1882 ) s 244 
—A landlord sued his tenant for arrears of rent and 
obtained a decree for a certain amount and a declare 
tion that if the amount were net paid within fifteen 
days the tenant should bo ejected under s 62 Act 
V 111 of 1869 The amount was net paid and the 
landlord executed the decree and obtained possession 
The tenant appealed and succeeded in getting the 
decree set aside and the amount found due from him 
for arrears by the first Court was reduced and a 
decree made directing that if the reduced amount 
Were net paid within fifteen days he should be 
ejected. He raid the amount found due by the 
Appellate Court within the fifteen days and recovered 
pcssession of his holding He then brought a suit in 
the Munsif s Court to recover mesne profits from his 
landlord for the time he was in pcssession after tho 
execution of the first Court s decree It was con 
tended on second appeal that the salt would not lie 
is the matter might and should have been determined 
n the execution department under t 214 of tbo Civil 
Procedure Code Held that as the smt was insti 
tuted in the Munsif a Court and the Munsif under 
the circumstances of the case was the officer who in 
tho first instance would have had to determine tbo 
matter in the execution department there was at 
most only an error of procednre and no exorcise of 
jurisdiction by the Mnnsif which ho did not possess 
and that upon the authority of the decision in Pur- 
messuree Itrshad barain Singh V Jankee Kooer 
10 JI £ SO tlus could not be made a ground of 
objection on appeal Held also that the point being 
one that was not raised In the pleadings or before 
either of tbo lower Court* and being a point which 
Went exclusively to the jurisdiction of tho Conrt, it 
eoull not be raised on second appeal Aeizcddii* 
Hossra c Pamascoba Rot 

(X U IL, 14 Calc. 006 
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APPELLATE COURT— continued 
7 OBJECTIONS TAKEN FOB FIl ST TIMF 
ON APPEAL — continued 

273 Objection affecting Juris 

diction — TTant of proper certificate — Suits under 
Dektan Agriculturist* Relief Act —IT eld tkit an 
objection taken to a suit und r the D kkan \ m 
cultnnsts Relief Act on the ground that a prop r 
certificate had net been obtained c^nld be taken fir 
tbs first time on second appeal as it was an objection 
affecting the jurisdiction cf the Courts belm Nri 
MATFIA r 1(454 TALAD FARIT'S HA 

[L L It 13 Bom 421 
274. ■ Jurisdiction Objection to 

— Objection apparent on face of pi amt — \\ here tin 
objection was net taken in the Court below bnt was 
apparent on the face of the plaint and had reference 
to the jurisdiction of the Court the Ckurt held tliey 
must consider it Rauayta c Scbdabayudd 

[LL It 13 Mad. 25 

275 A IT P Rent 

Aet (XII of 1831) i 206 — Lnder s 206 cf tho 
It IF P Rent Act when no objection to tbe juris ! 
diction was taken m the first Court an objection to 
the jurisdiction is not to bo entertained in the 
Appellate Court, but tho Judge must try the case 
upon the facta and apply the law applicable to these 
facts. Deli Saran Lai v Deh Saran Upadhia 
I L R„ 6 All 3"S approved SlADnO Lai t 
Sheo Prasad Mise LL R 12 AIL 410 

270 Question of jurisdiction 

taken for first time on appeal.— An obj c 
tion to the jurisdiction of the Court may be takeu at 
«Dy stage of the suit and the Court is not only 
competent but bound to take notice of it In tin* 
case it was taken and allowed on appeal Rancuod 
Mobab c Bezaxji Eduui LLR 20 Bom 80 

277 Jurisdiction— 5W for pro 

petty wrongly taken tn execution of decree — Separ 
ate euit brought where proceeding ehovld hare been 
«n execution — Where a suit for tho recovery of lands 
taken by tbe decree holder in excess cf his decree has 
been he'd not to lie under s ”44 of the Civil Prccc 
dure Code but the suit bad been instituted in tho 
Court which had jurisdiction to execute the decree 
the plsiot may be regarded as an application to that 
Court for determining the question whether the lands 
are covered by the decree and the suit does not 
therefore fail for want of jurisdiction Purmessvree 
Perthad Raram Singh V Jankte Kooer 19 W R 
SO and Atmsddvn Hotstm v Roma’inara Ron 
J L R 14 Calc 605 referred to and followed 
Held also that in such a case it is incumbent upon 
the defendant to iraise the plea of jurisdiction in tlie 
Court of first instance the question being not a pure 
question of law but a question which would depend 
upon facta Bran Mahata c Sityama Cnrnv 
Khavas LLR. 22 Calc 483 

278 — — — Objection to )« 

ruthelton on the ground of tcron-7 valuation of eutl 
— Suits Valuation Act (VII of 1889) t 11 ■ — Tbe 
High Court held that it was not at liberty to enter 
tain an objection that the suit was not within tbe 


APPELLATE COURT— cpnfisuwf 
7 OBJECTIONS TAKEN FOR TIRST TIMF 
ON APPEAL— continued 
pecuniary limits of the Di trict Mnnsvf s jurisdiction 
ns it appeared that the aj pellant had not been preju 
diced on the merits "iIoiHCSAin Mudaiiar » 
Nailayuiantha Mpdaiiar 

[L L R IS Mad 418 
270 ■ — ■ Objection taken 

for first time tn second appeal that preliminaries to 
suit hate not been taken — Question of jurisdiction 
— In a smt for declaration of the plamtiff a right to 
have thur names registered as purchasers of a tenure 
an objection kiv ng been raised m a cond appeal that 
the Court had no jurisdiction to entertain the suit as 
tho plaintiffs bad not previously asked the Collector 
to place them on the register — Held that this cir 
cumstance wa* not necessary to give jurisdiction 
althmgh it micht be a r ason f r treating the suit as 
premature That objection however being taken 
for the first time in second appeal was disallowed 
BniEAji Baji c Pandd LL R, 19 Bom 43 

230 Kabuliat Smt for — Failure 

to prove case — Where in answer to a smt for a 
kabuliat at a specified rent defendant pleaded in the 
Court below not that plaintiff was not entitled to 
any kabuliat at all but that he was not entitled to a 
kabuliat at the rates be claimed — Held that defen 
dant could net be allowed in special appeal to take 
advantage of tho Full Bench ruling m Gholam 
Mahomed v Asmut Ah Khan R L 1 Sup Vol 
974 10 IV R F B 14 and ask for the smt to be 

dismissed Gboiam Ali v Adgob Ali 

[11 VT H 105 

28L Failure to pro te 

case —In a suit for a kabuliat at an enhanced rate 
the Court of first instance gave a decree for an amount 
lees than that of the claim No objection was taken 
before the lower Appellate Court that under the 
Full Bench ruling in Gholam Mahomed v Asmut 
Al Khan Chowdhry BLR Sup Vol 9"4 
10 IV R F B 14 the suit was liable to be du 
missed This objection was taken for the first time 
in special appeal Held that the objection could 
not be entertained. Nizaaict An c Rouesh 
Chandra Boy 

[3 B L. R A C 78 11 W R. 430 
But see Hamed Aii p Affeeooddey 

[lBLRaif 14 10 W H. 213 

282 • Omission to 

tender pottah — Tbe lower Appellate Court ought 
net to have entertained the objection of the defen 
dant that no pottah had been tendered before theinsti 
tnti n of the suit aa the objection had not been taken 
before the first Court Tbit issue wa3 not essential 
to tho nght determination of the suit npm the 
merits Fauanath r aybit r Chand Hauri 
Bhcta ABLE 350 

2S3 — ^ — — Omission to 
tender pottah — In a suit for a kabuliat an objection 
cannot be rawed on appeal for the first time that 
a pottah had not been tendered Dooroa Kant 
JlOZOOSTDAE r BtaHESH DR D cTT ChOWPHFEY 

[W R. 1884 Act X. 44 
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APPELLATE COURT —continued 
7 OBJECTION TAKFN FOR FIRST TIME 
ON APPEAL— continued 

284. — Form of suit— Madras Local 

Boards Act (Madras Act Y of 1834) s 27 — An 
objection that the suit was not properly framed was 
tact allowed to be taken for the first time on second 
appeal in a suit brought under the Madras Local 
Boards Act PeesIDbyt op tub Taluk Boabp v 
Nabayanan I L, R. 18 Mad., 317 

295 — — — Fraud — Owtmow to allege 

fraud — Held that defendant could not be allowed 
in special appeal tolobject that the lower Court had 
not determined the bond fid es of plaintiff a purchase 
unless he (defendant) had not only alleged fraud but 
ahown the way in which the fraud was intended to 
be carried out Bojkuyto Kath Sett r Rcssick 
Laii Bpbmoyo 10 W R. 231 

280 • — - Guardian— Oiyerfto* as to 

*W 0t>jNMn/itUKt of guardian — Hifr» pliintifi 
claimed as his inheritance what had been sold to 
defendants by his mother to liquidate debts due by 
his late father it was held first that it was too late 
m Special appeal to raise doubts as to his mother 
haying been plaintiff * guardian when the objection 
had not been taken below at any stage of the pro 
ceedmgs Root Chundeb Sobmah r Rastjot 
Scevoya 10 W R, 8 

287 Want of cerlifi 

tate— Maim Omnia prasumuntur rile esse acta 
— On a suggestion taken for the first time in special 
appeal that a guardian has not obtained & certificate 
it will not bo assumed for the purpose of reversing 
the decree that such is tbo case It will be presumed 
rather that the proceedings in the Court below have 
been regularly conducted until irregularity be shown 
TanniuY t Golab Rae 3 N W 89 

288 - — IbsU 03 — Omission to raise 

issues — Where appellant satisfies the Court that he 
ha* been substantially injured by no issues bong 
framed by the Jud n e previcus to his decision effect 
will bo given to such objection. Sah LoOydtjx 
Ball *• Makhuy Lall 

[IN W,108 Ed, 1873 247 

269 Jurisdiction — The ibfindant 

objected to tbe jurisdiction of the firit Court but 
took no objection to the jurisdiction before the loner 
Appellate Court Held that objection to tbo juris 
diction was waived. Mahomed llos secs r Vaaya 
Kaeatai. Pal 

[2B.L.R Ap 42 18 W R. 37 note 
Hunt gn Cbcytek Roy c Poobya SoocpmEE 
Dnn 18WE. 35 


270 


- Suit Ireuglt ii 


Court v*M ut jur si et on — A IF P Bent Act 
Brin Oj IS" 3 , 206 — As the plaintiffs clans 
in titutcd in tb Civil Court to eject the defendant 
a quondam tenant and to recover mesne profits could 
nc» be entfrtai d in ai y suit in any Court the 
prori ions cf s. 20C f Act \\ III of 1873 that tbe 
cbjMtKm that a Suit was nvtitoted In the wrong 
Court shall art be entertained by tbo Appellate Court 
nol<*« such objection was taken in the Court of first 


APPELLATE COURT — continued 
7 OBJECTIONS TAKEN FOR FIRST TIME 
OK APPEAL — continued 
instance were not applicable Ram AutAb Rat c 
Talmdndi Kuab 7 N W, 49 

27L - - — ■ — Summary suit 

for possession — A atad B obtained a decree for 
possession of land against C On their proceeding 
to execute their decree X> who was in possession 
presented a petition to the Munsif complaining that 
they were thereby attempting unlawfully to interfere 
With his possession The case was tried on remand 
from the Judge as a suit under tho provisions of 
a 229 of Act t III of 18o9 Held per Jackson J 
that as tho decree holder had not complained that the 
officer of the Court had been obstructed or resisted by 
the claimant the case did not fall within b 229 of 
Act \ III of 1859 and therefore the Court had not 
jurisdiction to take summary cognizance of the case 
Per IfirreB J — This objection taken for the drat 
tune on sp cial appeal did not affect tbe monts of 
the case cr the jurisdiction of the Court BrEAL 
Singh Cbowdby t Behabi Lata 

[1BLR AC 206 10 W R., S18 


27a 


Objection to 


suit for mesne profits as being matter for execution 
—Cut l Procedure Code (Act XIY of 1882) s 244 
—A landlord sued his tenant for arrears of rent and 
obtained a decree for a certain amount and a deelsra 
tion that if tbe amount were net paid within fifteen 
days the tenant should bo ejected under* 52 Act 
\ III of 1869 The amount was net paid and the 
landlord executed the decree and obtained possession. 
The tenant appealed and succeeded m getting the 
decree set aside and the amount found due from him 
for arrears by the first Court was reduced and a 
decree made directing that if the reduced amount 
were not paid within fifteen days he should be 
ejected lie paid the amount found due by tho 
Appellate Court within the fifteen days and recovered 
possession of hn holding He then brought a suit in 
the Munsif s Court to recover mesne profits from his 
landlord for the time he was in possession after the 
execution of the first Court a decree It was con 
tended on second appeal that the »uit would not lie 
is the matter might and should have been determined 
n the execution department under t 244 of the Civil 
Procedure Code Held that as the suit was lniti 
tnteil in the Munsif s Court and the Munsif under 
the circumstances of the case was the officer who in 
the first instance would have had to determine tho 
matter in the execution department there was at 
most only an error of procedure and no exercise of 
jurisdiction by the Munsif which ho did net possess 
and that »j»n the authority of the decision in Pur- 
metsuree lershad JVaratn S ugh r Janlee Kooer 
19 Jl R 00 tins could net be made a ground of 
objection tn appeal Held alio that the point being 
one that was not raised in the pleadings or before 
either of tbe lower Courts and being a point which 
Went exclusively to the jurisdiction of the Court it 
could net be raised on second appeal Azizcddin 
Boss rev r Rajiaycoba Rot 

CL L. XL, 14 Calc. 006 
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APPELLATE COURT — continued 
7 OBJECTIONS TAKFN FOB FIRST TIMF 
ON APPE \L — eonttnued 
has been already heard on its merits Deovdiba 
Kbibhnaai Patel r Ramcravubi Rimotat 

[LL.R B Rom 564 

GCtesh Pees ad c W it on 

[\V R. 1804 Act X 80 I 
295 • Cinl Proee 

dure Code (1882) t 44 — Misjoinder of muses rf 
action — Objection not taken in Ccurt of frit ift i 
elan e — An object! n Under s 44 if th Code of Cn ll 
Procedure as tj mis] inder of causes of acti n should i 
be taken jn the Ccurt of first instance and n t for the | 
first time on appeal Where such an objection had i 
teen raised fer the first time in appeal the Ili^h 
C nrt m second appeal declined to entertain it Ron 
ifllrt Kruhnaji Patel v Bamchandra Bhagrat 
I L It 5 Bon 654 fdliwcd MAULA r GcL 2ABI 
ErroH L L. R- 16 AIL 130 

290 Hi joinder of 

part ts — Misjoinder of parties is net an objection 
which can be allowed to b talccn in special appeal 
Tiluck Ch under Chuckeebcttt r Mudduk 
IIohex JoOjEE 12 W R. 604 

Laid Mahomed c Peer Nuzur 18W IL 112 
Luchmee Dhcr Pattucz c Rughoobub Singh 
[24 W R. 238 

297 Held th.it even 

if there had been a misjoinder the plea could not be 
allowed in second appeal as the defendants had not 
been prejudiced Malagubi Qarudiah r Naha 
tana Eungiah ILB 3 Mad. 359 

Nujmooddeen Ahmed i Zuhoobun 

[10WR, 45 

Ram Dotal Dittt c Pam Doolal Deo 

[11 W R 273 

Tulsha t Gofal Rai L L R. 6 All 832 
Contra Sbeezant Pot Chowdhbt c Kitab 
OCDDEEX SlBDAB 10 W E 49 

298 Misjo nder of 

mutes of action —As a general rule if an objection 
on the ground of misj inder of causes is pressed and 
earned to a decision in the first Court the High Court 
will even upon spicial appeal upon its being 
shown to be well founded give tho objector the bene 
fit of it but if it is not pressed and earned to a de 
cision in tbc first Court and if the parties go to trial 
as if the objection had not been made then the objec 
tion will n t bo given effect to at a later stago unless 
it appears clearly that there was a defect m the on 
ginal trial in consequence of the misjoinder Tabi 
bee Chubk Ghose r IIUNSMAN Jha 

[20 W R, 420 

299 Oljeetion to de 

fendant be mg made plaint ff — tVhero a defendant 
was made one of the plaintiffs by tho consent of the 
first Court and appealed as one of the plaintiffs and 
took no objecti n until the case esmo up on special 
appeal the objection was not allowed to bo taken 
Rakbal Dose Mundle r Pbotap Chundeb Haz 
bib 12 W R 455 


APPELLATE COURT — eo n ti nued 
7 OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — continued 

300 Notice of enquiry— TTant 

of notice of enquiry by Ameen — A judgment debtor 
who while objecting before the Judge as to what had 
been done by the Ameen in the enquiry as to the 
mesne pnfits raised no objection as to the want of 
« tice of the Ameen s enquiry was n t allowed to 
raise tho litter objection on appeal SnAEODA 
MOyEE BURMON'EE 1 t\OOMA MoyEE Bpbmokez 

[8 W R. 8 

301 ■ Notice of sale — Objection to 

form of notice of sale for arrears of rent under 
Bengal regulation Pill of 1819 s 8 — An objee 
tion to the form of the notice of sale under e 8 of 
Bengal Regulation Till of 1819 was taken for tho 
first time in the Appellate Court Held that as a 
defect fatal to the whole proceeding appeared in the 
notice the objection was competently taken in that 
Court Uacnaghten v Mahabir Pershad Singh 
I I It 9 Calc 656 L P 10 I A 25 distiu 
pushed Ahsanulla Khan Bahadur Habichabn 
Hozumdab LL B. SO Calc 88 

[L R 19 L A 181 

302 Notice of suit— Omission to 

gire notice of action under s 42 Police Act P of 
1861 — In a suit against a police officer tlie objection 
under s 4 9 Act V of 18G1 that one month a 
notice haa not bem gnen must bo taken in the lower 
Court if not taken then it caDn t be mado a ground 
of appeal Narajn Deen Tewabee « Ram Pass 

[8 W R 425 

303 A of ice of suit 

against Municipal Commissioners — Nonjoinder of 
party — Special appeal — Act XT of 1873 ss 28 
4d— Tho pica that no notice was given as required 
by e 43 cannot be taken f r the first time in 
special appeal Quare— W hether a plea that the 

Local Government had not been made a party to a 
amt against a Municipal Committee in accordance 
with s *8 can be taken for the first time in 
special appeal Municipal Committee op Morad 
asad v Chatbi Singh LLR 1 AIL 209 

304 Notice to quit— An objec 

tion as to the necessity of notice to quit is one 
which may be taken on special appeal Dodjjd r 
Madhatbao Karatak Gadbe 

[LLR. 18 Bom 110 

305 Suit for 

ejectment — Where notice to quit is a necessary part 
of plaintiff s title to eject and when the issues raised 
the question of plaintiffs right to eject and no proof 
was given of notice by plaintiffs bnt no objection 
was taken to the want of notice by the defendant 
until second appeal — Held that it was competent to 
tho Court to entertain the objection in second appeal 
but that the plaintiff ahould have liberty to meet the 
objection upon the trial of an issue referred to the 
lower Court upon that point Abdulla Rawctan 
V Subbabattab L L. R. 2 Mad. 348 


308 Denial 

landlord t title throughout case — Objection 


Of 
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APPELLATE COURT— continued 


7 OBJECTIONS TAKEN FOB FIRST TIME 
ON APPEAL — continued 


284 Landlord and tenant— Suit 

to hare potiah cancelled — W here a plaintiff sued to 
have the defendants pettah cancelled on the ground of 
fraud to restrain them from felling trees and for 
a declaration that a certain shola was Government 
property • — Held that having failed to establish the 
grounds nprm which relief was claimed the rl&mtiff 
was n t entitled to object on appeal for the first 
time that the defendants were merely tenants from 
year to year Secretary or State tor India r 
Ndnja ILH 5 Mad. 163 

285 — Limitation — Possess irn — 

Where a defendant in the 1 wer Court plfaded limit 
ation but pieced that issue upon the simple fact 
that he himself had possession for twelve years and 
upwards which issue was found against him — Held 
that it was t o late for the defendant in special 
appeal to object that that finding did net dispose of 
the issue of limitation Kisto Mobdn Kdbmokar 
v Noyan Taea Dossee 10W E 389 


280 


- Hlxnority — 


Right of tnnnler of family to alienate — A plaintiff 
obtained a decree to set aside an alienation of ances 
tral property effected by his father dunug his mm r 
lty Defendant objected in special appeal first that 
the suit was barred by lapse of time since plaintiff 
attained hu maj rity and secondly that noder the 
Mitakshara law the father had a right to alienate & 
share of the property Held that as the first of 
these objections w as entirely a matter of fact and as 
the second though essentially a matter of law went 
to the substance of the plaintiff s claim they should 
have been urged m the lower Courts and could net 
be admitted for the first time in special appeal 
Benode Putkaix t Doyamduee Builioh Sir.au 
[9 W R 493 

287 Settlement — 

In the first Court an issue was raised whether or not 
the bearing of this suit was barred by the law of 
limitation One of the grounds of appeal to the 
Judgo was that the Principal Sudder Amcen ought 
to have held the suit barred as regards the diaraa 
under the special limitation of three years from the 
date of the Collector s settlement The Judge did 
not notice this ground in hu ju Igment The same 
ground of appeal was repeated in the special appeal 
to the High Court but that Court refused to enter 
tain it for the reasin that it dll b t appear to have 
been rais d in argument bef re the Judge or in the 
first C urt PAJ hrvwAB ahat &CE05ICBAT Kdv 
WAB r IVDZXJIT Kl NWAK 

[BD.LE. 685 13W B 62 


299 ■ Guardian and 

Wart — JJ ority — i sued B to recover possession 
<f a hered tirjr j te of w) ich he alleged he had t (on 
dispo* eased tv B dnr ng 1 u mm r y B raised the 
defence of limllati n and relinquishment by 4 < 
grandmother and guardian Tbc Munstf bell that 
the suit waa n t lam 1 n the ground that it had 
been bronglt within thr * years fr m the date on 
whirh A bad attained hit majority but decided 


APPELLATE COURT— eon/in««J 
7 OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL— continued 
against A on the merits On appeal the question of 
limitation was net raised hut on the merits tbs 
Judge also found against A On special appeal by 
A B took an objection under s 348 of Act 
VIII of 18o9 that A s suit was barred Held that 
B could net take the objection at that stage 
Kedebvatii Mookebjee c Mathcranath Dm 

[1BLEAC 17 10 W R., 69 

289 Where an objee 

tie® that the suit was barred by limitation was not 
taken into consideration by the lower Appellate 
Court and in special appeal the facts necessary to 
support the plea of limitation were stated in the 
ground of appeal, but for another reason and la 
another form than these for which it was raised 
before the High Court allowed the objection to be 
taken and to prevail and dismissed the suit Biaso 
NATH SrBilA r BnOODAAJOOXER 

[11 B L. R. Ap 1 SOW B 1 

290 ■ " Setting aside 

ex parte case — A Mnnsif entertained a petition by 
«, defendant under e 119 of the Civil Procednra 
Code and set aside his former judgment given ex 
parte in favour of the plaintiff and dismissed the 
plaintiff s suit The plaintiff on appeal before tha 
Judge did not raise the objection that the Mnnsif 
ought not to have entertained tho petition of the 
defendant as it had not been presented in due time 
It was held to be too late to raise the objection on 
special appeal Boxo KnASlA r Jata Sibdab 

* [8 B L R. 78 16 W R., 315 

29L - I/imitalion — 

Where the question of limitation was raised for the 
first time on second appeal held that it could not 
be decided against the plaintiff Shivapa e DOd 
Nagaya LL R 11 Bom 114 

202. Merger — Plea of merger — 

A plea of merge cannot be raised for the first time 
in special appeal Kustov t Atkinson 

[llWR 485 

293 - Misjoinder — Misjoinder of 

causes of action — Suit for arrears of rent — Separate 
leases — The Court refused to admit in special appeal 
the plea that the lessor should have instituted separata 
suits to recover the arrears of rent due on each lease 
at it allowed tho objection that the leases could not be 
declared forfeited for the aggregate of tho arrears of 
rent and ceases due ou both leases but that the for 
feiture of each lease was incurred in respect of the 
arrears due on it and that the lower Courts should 
have therefore determined and declared in their 
d crees what was the amount of arrear due in respect 
of rent and eesaes on each lease separately Golam 
Si<oh r Tai Nobuax Cdand AN W 342 

gD4 _ ■ - Misjoin ler of 

causes of action— An objection that the plaintiff has 
j iped together emirs of action which by * 41 of th* 
Citii Imceduro Code may nrt be joined t gether 
will cut leave first obtained Is taken too late f r 
tic first time in the Court rf Appeal after the case 



( ) 


DIGEST OF CASES 


( 4?0 ) 


APPELLATE COURT — ecnlmurd 
7 OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL— continued 
could not be raised in appeal lliCKivxov c Dry 
das Bourke A. O C 166 

317 Purchase— Suit to enforce tale 

of reUg*out of ce —In a suit to enforce a right by 
purchase of a pnest a office no objection was talen 
to the legality of the transaction until ifeond appeal 
Held that the objection amt be allowed Kuppa c 
DouAS.ua 1LR 0 Mad, 76 

318. — ' — Suit on bond os 

asset purchased — A plaintiff who had purchased a 
factory from the Official Assignee sued fer the recovery 
of money on a bood alleged to have been an asset of 
hia purchase and obtained a decree In appeal it was 
objected for the first time that plaintiff had not filed 
any evidence to prove that the bond formed part of 
the assets of the factory and hia suit was dismissed. 
Held that the objection ought not to have been allow ed 
to prevail so far as to dismiss the suit but the plaintiff 
ought to have an opportunity given him of adducing 
the requisite proof Chunker Coomah Roy r 
Kuberoodeen 10W R 332 

3X9 Bent BUit for— Tate of 

arrears of rent — 'Where a landlord s claim for arrears 
of rent at enhanced rates was dismissed <» toto by 
the first Court and in his appeal to the Judge he ad 
vanced no claim for arrears at the old rates he cannot 
in special appeal object to the Judge’s decision on the 
ground that sneb arrears were not decreed to him 
Beejoy Gobind Bubal r Jannobee Bubmonya 

[8W IL 262 

320 — - — <— — — Baiting veto 

pled on special appeal — In a suit for enhancement 
of rent which was dismissed m the lower Court where 
the sole issue raised was the genuineness of a pettah 
pleaded by the defendant — Held that an entirely 
new plea of misconstruction of the terms of the lease 
could not be admitted in special appeal when the 
facta on which alone it could be supported had not 
been found in the lower Court Satoobau JIajoom 
dab c PbeonatB Bakehjee 10 W R 424 

321 Ees judicata— Act X of 1677 

I 'Cietl Procedure Code) s SJ2 — Patting new plea 
im special appeal — Held that not only may the plea 
of resjud cata though not taken in the memorandum 
of appeal bo entertained in second appeal under the 
provisions of a 543 of Act X of 1877 but that even 
when inch plea baa not been urged in either of the 
lower Courts or in the memorandum of appeal if 
raised in the second appeal it mnst be considered and 
determined either upon the record at it stands or 
after a remand for findings of fact Muhauuad 
I eniAit v ChattAb Sinoh ILR 4 AIL 69 

Koyeabhnath Chunk r Monmohiney Dossee 

[Marsh. 276 

Mostkohiwky Dobsee r Koyiashnath Chunk 

[2 Hay 164 

See JJcono Mote Debia r Hus Chunker Raoot 

[3 W B. Act X, 146 


A PPELLATE COURT — continued 
7 OBJECTIONS TAKEN FOP FIRST TIME 
ON APPEAL — continued 

322 * Plea of res 

judicata taken for the frst time m Appeal — Power 
of Courf to entertain it — Although the plea res 
judicata may he taken at any stage of a suit includ 
mg firet cr second appeal an Appellate Court is not 
bound to entertain the plea if it cannot be decided 
upon the record before that Court and if its consider 
ation involves the reference of fresh issues for deter 
mmaticn by the lower Court J Iuhotnmad Ismail v 
Chattar Singh I L B 4 All 69 and Tek Bar am 
Pat y Dhondh Bahadur Bat Weekly Botes All 
1393 p 104 referred to Kanahai Lal r SubaJ 
Kcnwae LL.1L 21 AIL 446 

323 — - Right of BUit. — An appellant 
cannot defeat the suit by an objection to the plaintiff ■ 
right to sue brought forward for the first time on 
sppcaL Pabeyasaui alias Kottai Tevab e 
bAiccKAi Tevab alias Oyva Teyab 8 Mad. 167 

324. ■■ 1 ■ ■ - i Objection to 

competency to sue — Ineompetency to sue is a defect 
not admitting of enre or palliation but that plea 
being of a material preliminary nature and involving 
the plaintiff s locus standi in Court was held to be 
admissible though pleaded orally for the first time on 
appeal Rakka Eibhen t Bukhtawub Lail 

[I Agra 1 

326 Absence qf ten 

dir before suit —Where a party has a good objee 
tion such as an abaence of tender before suit to urge 
to tho prosecution of a suit his omission to do so in 
the first instance is fatal to his availing himself of 
it as an objection on appeal Mahomed Amebn 
ookkeen Khan i Mozuffur Hossein Khan 

[6 B L. R. 670 14WRPC B 

328 Suit not brought 

on agreement — In a suit for maintenance the amount 
of which had been fixed by agreement an objection 
taken on appeal that the suit should have been brought 
on that agreement held taken too late the defendant 
having been made aware of the agreement at the 
hearing and not having objected on this gTcnnd in 
the first Appellate Court Ahmad Hossein Khan t> 
Nihal ur din Khan 

[ILK 9 Calc., 946 13 C L. R. 330 

327 — Partnership — 

Contract Act s 342 — An objection taken for the 
first time in special appeal that the plaintiff had no 
right as a partner and no nght to sue under s 342 
of the Contract Act was not allowed. Buddun Sabu 
r Rampebtab Sabu 2BWK 611 

328 — — Jurisdiction of 

Ctml Court — A party who applied to a Magistrate for 
the removal of an obstruction having been referred to 
the Civil Court brought a suit there and obtained a 
decree declaratory of his nght of way In special 
appeal it was objected that the suit was not ccgnit 
able in the Civil Court Held that after decree it 
ought to be presumed that plaintiff had a nght to 
bring the suit in the Cm! Court and the objection was 
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wt all wnl to prevail. TbhocbCv Doas r GfGrv | 
Cbcvdeb Dey 24\7 E 413 


329 - ' • — ■ — Competency of 

agent to sue — 1 Theque ti nofcrmpeteney ofan agent 
t j sue ll n t raised in the initial stase cf a suit can 
net be permitted to be raised in spceiat appeal. v oO 
bevdbovaih Boy r PcGeoOBrB Dial Awxstez 

[15 W R. 392 j 

330 — 1 — - Insolcen y — 

Where the defendants f r the first tune la second 
appeal objected to the plaintiff s right to sue cn the 
ground of bis having taken the bemfit cf the Insol 
Ttney Act the bjecti n vras entertained bv the High 
Court upon admissi n by thi plaintiff of the fact cf 
his insolvency Sahodiv r bPiEBS , 

[I.L.R.,3 Bora., 4S7 

33L Suit for declares 

lory decree — \ n cbjection urged by the respon 
dents for the first time in special appeal that inasmuch 
as it was the plaintiff s own fault that be did n t 
appear bofere the C Hector and mat bis objection m I 
tune his suit which was one merely for declaration of 
title and therefore was in the discretion vested in the 
Court by the 15th section cf Vet V HI of 18 j 9 cught j 
n t to be entertained was a t all vred Spe».ceb e 
PfHCt Cbowdby Srr-vciB r Kadir Bcssu 

[8B LH, 658 15WR 471 

Centra c oopitCxhiva Crowd hravt r I sc* 
CncvntR Moioohdar 12W R 24 | 


332. Suit for declara 

tory deert — Wrongful d ilratnt — A suit was 
brought against tbe plaintiff by his tenants f r an 
illegal ih-trrss in attaching crops raised bv them cn J 
the land let to them by him. The present defendant 
in the conn f that suit pr s nted a petition to the 
Court m which he stated that he was the owner of 
tbe land on which the crops attached had been raised. 
The plaintiff brought the present suit for a d’clara 
tion of his title and confirmatnu of p esessnn alteg 
inc that tbe d fendant s statement affected his (plain 
tiff's) title by throwing a cloud aicr it On special 
appeal it was objected for the first time that the plaint 
disci »id no cause of action and the objection was 
admitted and prevailed. Jaw Au r Khovrar An 
nr* hrniiA 0B LH. 154 14 W It. 420 


333 - 


- ■ Suit for deeloro 

tore de rte—Toiie mon —In a suit merely fra 
declarati n rf n_ht in respect cf certain property th 

I wer AppelU e Court c nsidmnz that the suit was 
really ne f r the p ssessi n of such property allowed 
the plaintiff t m»k up the full amount of Court fees 
required f r a «u t f r p as. stl n. The plaint in the 
*n>* was n t amended and the lower Appellate Court 
eventually gave th plaintiff a declaratory decree 

II Mm s e nd appeal by th <! fendant whi objected 
th»t a salt m-rtlT fr a declara! ry decree could 
n t be Buiotamed. that each A j ctl n oogh* n 1 1 be 
alljwed under the CirrunuUncet ^ABAsrTI r Mawtc 

(L L. IL, 2 AIL, 134 


APJELLATE COURT — eonfinnetf 
7 OBJECTIONS TAKEN FOB FIEbT TIME 
ON APPEAL — continued 
334. — — Cause of action 
— Vn objccti n us t > the plaintiff having no canse ci 
action may be taken at any stage cf the gait Pas 
bati CnAEAjr Mcrjidpadhya r Kadi Nath 
Mckhopadhta 8B LE Ap., 73 

Contra Kalicoojtab Sircar r BBOJTOMorsE 
DosSee 1 NV R-, 23 

SrDARHi>A CnowpiiRAiif r Rajatohan Bose 

[1117 E, 350 

335 — — — — ■ — Plaint disclcs 

mg no cause of action — Discovery at the stage of 
an appeal under the Letters 1 atent of defect in the 
plaint — Wh*re in an appeal under s 10 of the 
Letters Patent it was brought to the notice of the 
Court that the plaint in the suit disclosed no canse cf 
action against the defendant named therein the Court 
ei tertained the plea and dismissed the suit SeCRE 
tart op State rob Iwdia r Stkhpeo 

[LLE 21 All 341 

336 Dismissal of 

suit on the ground that the plaint disclosed no 
cause of action although no such ground taken »" 
the icntten statement — It is competent to the defen 
dant at the earliest pissible stage of the hearing to 
obtain the d claruti n cf the Court upon the questi n 
whether the plaint d es or d es not disci se a canse of 
acti n e\cn if that question is n t erpjrsily raised m 
the written statement Uaiaiioie Da see r Raj- 
rristo N rvnrY 3C W T7., 220 

337 Canse of action 

— In a suit by a purchaser of an estate to hare his 
name registered in the Colleetornte ard his posse 
Sion confirmed which failed ui the Cjurt of first 
instance but was decreed in the lower Appellate Court 
it ws* held to be too late for the d fend nt after 
contesting the suit in two Courts to urge in special 
appeal that the plaint disclosed no cause of action 
Rresn Air Sowdaocr r Joyavut Kitav 

[11 "W R., 248 
SooncsnivA Croutdeavi t Paj Mohar Bosr 
[UW B 360 

333 Cau.tr of action. 

— Per PEAR80V J and ^TRAIORT J (SPA TRIE J 
dissent in") — That in disposing of a second appeal tbs 
High Court U competent under a. E-t2 of Act X 
of 1877 to consider the question whether the plain 
ttff has any cause of action cr n t although such 
question h3* not been raised by the d fendant appel 
lant m the Courts below or in bn memorandum of 
second appeal but !s raised for the first time at th* 
hearing of such appeal Lachmav Prasad c Ba 
nAprs Sison 1.LS 2 AIL, 884 

339 — . — -Cause of action 

— Premature su t —AT sued A (bli node) f r parti 
turn of the estate of V (the father of V) in the life 
time of V who was alleged to be of unsound mind N 
objected to the suit being entertained on tbs ground 
that J was alive Bef re issues were settled. » died 
and the suit was tried and A" obtained a decree. On 
appeal by A on the ground that when the plaint was 
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APPELLATE COUItT-eoiifKiiifrf 
7 OBJECTIONS TAKEN TOR FIRST TIME 
ON \PPEAL — continued 
filed AT Lad no cause of action — Held that tho de 
erec could net on this ground be set aside 1 \ ah at ana 
r Krishna ILJ18 Mad 214 

340 — Suit for par 

tit cn of portion of property — A case is net to be 
decided in special appeal upon a question winch was 
not ra sed cr tried or considered bj the lower Courts 
the objection that a emt for a partition of portion 
of joint property will not be taken for the first 
time on special appeal was therefore n t allowed to 
prevail, sum Sahate Singh t KersinOH I.ait. 

[22 W R 352 
84L Separate *u t for 

quetlton determinable tn execution of decree — 
Where a qneition sticb as is prmded fir by Act 
XXIII of lS^l s 11 instead ef bung determined 
by erder of the Conit executing the decree was made 
the subject of a separate suit iu that Court it was 
held that though the form of pr cedurc was wrong 
there was not a want of jurisdiction which could 
be made a ground of objection in appeal Pcumts 
8 TREE PEESHAD NABAJN StXQH c JAMCEE I OOEH 

[lew n bo 

342. Delay t» briny 

tna mil — An objection that there had been such 
delaj that the Court in its disereti n under s 27 
of the Specific Pelicf Act would net give relief in a 
suit for specific performance net allowed to pres ail in 
second appeal Mokcnd Bail r CitoTAY 1 ale 

[L L R 10 Calc 1001 

843 Sale setting aside Set 

t ng up new case on appeal — Su t to let ai dt safe 
on g round of fraud misrepreientation etc bjxendar 
— 2faw ny time at to breach of cotenant f r title — 
W hen a vendee who sues to cancel a sale ou the 
ground of fraud misrepresentatirn or concealment by 
his vendor fa Is to establ sh those gr unds of relief 
he is net entitled to act up in second appeal o case 
founded tm the implied cui mint for title under the 
Transfer of Property Act s 65 Mauomfd r SlTA 
kamattae L L. Ih 16 Mad. 60 

344. Service of summons— 

Object on that iut t ought to hare been d in tied for 
non lerctce of tummons on non payment of cot ft — 
Where the Court d d not dismiss the suit under 
s 5 of Act XXIII of 18G1 as it should have done 
but proceeded with the suit and passe 1 a decree from 
which the ongmal defendant appealed on the merits 
to the Assistant Judge without taking the objection 
that the suit ought tn have been distnissel it \ as 
held that he could not raise the objecti in for the first 
tune m special appeal Abas c Itnt Annul 

[5 Bom A C 110 

345— — Settlement — Suit for poi 

lemon — Iu a suit to recoief possession the plaintiff 
alleging that the land in dispute fr m which he had 
been ousted had been settled with him by Governm nt 
m 1833 as part < f his zarmndari and the defendant 
alleging that the land w as part of his lakhirsj garden 
land which had been released bj Government fr m 


APPELLATE COURT— continued 
7 OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — continued 

assessment the Courts below found that tho lands iu 
dispute were part of those which had been settled 
with the plaintiff On appeal to the Privy Council the 
defendant attempted to show that assuming the lands 
in question to have been part of those settled with the 
plaintiff that settlement had been improperly made 
H eld that this contention was not open to the 
defendant upon the record never having been taken 
1 1 the Courts below Sbimati Da9i r Lalanmani 
[2 B L. R PC 04 11 W R PC 27 

340 Transfer of case — Objection 

to transfer of case for execution of decree — An 
objection on special appeal that the transfer of the 
suit for execution had been made without jurisdiction 
was allowed to he taken in special appeal Hamie 
ooPDEzn r Bhaboo Sauae 18 W R 345 

347 Objection to 

transfer from Slunstf to Judge — Although the 
transfer bj the Judge of a case from the file of the 
Munsif to that of his own Court and the decision of it 
upon issues framed by and evidence taken before the 
Munsif u improper yet if no objection be taken to it 
at the time it must be presumed that the parties 
consented to the action of the superior Court and 
thev are not at liberty to await its decision and on 
finding it adverse to them to take exception for the 
first time tn tho Court s proceedi gs on appeal 1 A 
xoob Ali v LucHiics Dass 8 N W 80 

348 Valuation of suit— Objee 

tion as to taluation of suit —An objection to tho 
decree of a subordinate Court founded on tho 
improper valuation of the suit is not such an objee 
tna as may be entertained when raised for tho first 
tim in special appeal KaladdiN GtrRU Bakps t 
Raohooji 1 Bom 02 

1 alee Coojtae Chattebjee i Kbisto LisnoBE 
Popdar 14W K, 108 

349 Objection to 

taluation of in t — Where no question tf valuation 
f r the purpose of determining th amount of institn 
tion fee payable on a suit has been raised cither in 
the Court cf first instance or in the grounds of appeal 
the Appellate Court is not competent to raise such 
question. Kala Chand Sen c Anund Kbjsto 

Bose 22WR 433 

350 — Question "of 

deficiency of Court fee not raised In the 
Court of first instance— Court Fees Act i 12— 
Ftloppel — The plaintiffs suing in respect of certain 
plots of land by mistake undervalued their claim 
with regard to the said land and ra consequence 
paid an insufficient Court fee on their plaint 
Thu mistake was not discovered until the case had 
erme ra appeal before the High Court and when 

discovered the deficiency was at once made good. 
Held that no plea as to the deficiency in the 
Court fee hai rag been raised as it mi t ht have been 
by the defendant before the decision of the suit in the 
Court of first instance such plea could not be raised 
for the first time in appeal M ilatat Ali Khan c 
Umardabaz Ali Khan HR 18 AIL 105 
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APPELLATE COURT — concluded 
7 OBJECTION TAKEN FOR FIPST TIME 
ON APPEAL — concluded 

351. Will — Transaction treated as 

gift— Objection to it as an invalid ntU — In a amt to 
recover certain property left by one E both the lower 
Courts found that it had been left by E before hi* 
death to defendants by way of gift In special appeal 
the plaintiffs raised the objection that under the Hindu 
Wills Act a verbal will o£ this kind was not legal 
Held that after two Courts had decided unfavourably 
to plaintiff the only case raised by him there he could 
cot now turn round and throw out the defendant s 
case on a technical ground that the alleged gift was 
really a will Rum a Boixubm Cnu csmbot? 
V Banee Madhub Chuckebutty 23 W R 230 

352 Withdrawal of suit— Plea 

take n for the first time at the hearing of second 
appeal — The pica that the plaintiff had improperly 
been permitted to withdraw from a former suit with 
liberty to bring the present one, which had not been 
taken in the lower Courts and was not taken in the 
memorandum of second appeal was not permitted to 
be urged at the hearing of the second appeal 
ZAntBuvifisgA r Khuda Tab Khan 

[LL.R..3A1L 623 


APPLICATION 

See Limitation Act 1877 • 4 

[X L.R 2 Mad. 230 
UiR 6 Bom. 680 

— by person not a party to suit 

See Management or Estate by Court 

[X L R 16 Calc 253 
See Pbactice— Crm Cases— Appeica 
tion by terson not parte to sore 

[L L. R 17 Calc 285 

• to another Judge after refusal 

by one. 

See Practice— C mi- Cases— Appeica 

TION AFTER BEERS At. 

[LL.il 10 Bom. 511 

— for execution of decroe 

See Execution op Decree— Application 
tor Execution and Powebs op Cocbt 
See Cases under Limitation Act 1877 
ART 173 (1871 ART 1C7 18u9 ■ 20) 

to 6uo in forma pauperis 

See MAROMEdan Law— Dower 

[15B L.R 308 
24 W R 183 L.K2LA 235 
See Cases under Pauper Suit 


APPOINTMENT 

by will. 


Fm ACT («« 1 art 11) 

(13 B. L. IL Ap 31 21W R 245 


APPOINTMENT — concluded 

• of daughter 

-See Hindu Law — Custom — Appointment 
of Daughter 16B L.R 190 

Exercise of— 

See TEANsrEB of Property Act s 53 

[I X R 22 Calc 185 

Power of — 

See Hindu Law — Endowment— Dis 
missal of Manager of Endowment 
[LLB.17 Bom 600 
See Hindu Law — U n,t — C onstruction 
[ILK 15 Bom 338 
X X. R 10 Bom 492 
UK 18 Bom 047 
ILK. 21 Bom. 709 
See Will — Construction 

[I L R 4 Calc 614 
ILK1B Bom. 1 

APPRAISEMENT PROCEEDINGS 

Collector acting in— 

See Sanction to Prosecution— Where 
Sanction is necessary or otherwise 
[XL. R 17 Calc. 873 

APPROPRIATION OP PAYMENTS. 

See Guarantee 

[X X R 4 Calc 680 3 C X. R, 301 

X Payment of rent— A general 

payment made in one year without proof that it was 
in satisfaction of the rents of that yc&T may be 
applied in satisfaction of the arrears of the previous 
years Ahmuty v Bbodie 

[W R 1804 ActX 15 

2. — The payments in 

each year must be presumed to be for the current 
year and surplus payments to bo for the past not 
subsequent years Taramonee Dossek r Kallt 
Churn Submah W R 1864 Act X 14 

3 ■ Where a tenant 

pays money to hi* land! rd on account of rent without 
any specification whether the payment was for old or 
enhanced rent the landlord is at liberty to credit tbe 
payment as be thinks fit ShurnoMOtee r Kasitek 
Kant Bhuttachabjee 7 W R 611 

4 Payment of debts — Pelt 

barred by 7 in tation — An unappropriated payment 
Is to be applied to the earliest dtVt althmgh the 
debt is barred by tbe Act of Limitation where the 
facts do n t raise any quest! m which might effect 
meh rnonty Mooneapfah r f encAtar auadoo 

[0 Mad. 32 

Mclchavd Gulabchanp r Gihdhab Maura y 

(8 Bom. A C 8 
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DIQL*>T Or CAM'S 
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APPROPRIATION OF PAYMENTS— 

re* eluded 

S Ftyments cnspplird 

by tiibcr the debW ct the tn&m *b u\4 be appro* 
pruted to tbe earlier item* matins op the dc' t due 
This rale It net impaired by the dm tv n» la tbe rate* 
of v Fmrltt 5 A C-, 4 j twl 

t Hodgto* 6 De O M amA 4~4 Hibada 
KAE ffiA_ArrAO r Qinioi MrinurrA 

[0 Mod, 107 

6 Contract id it 

60 7 4 — In «mtider8ti'’n of an advance tf R118 the 
defendant executed. in favonr cf the plaintiff a mort 
g&ce-bcnd, dated 3rd November 1S“0 by which it was 
stipulated that the amount should be repaid in kind 
by delivery of half the amount cf the rabbi cropt of 
every description produced at the first-class rate* and 
m case the same it n t paiJ in kind it will be paid 
principal with interest from he date of rxrcutl n at 
cne anna per cent, per mens cm in cash in the month 
of Baiaakh 12S< F b (April 1850) The d fondant • 
admitted execution of the bond and pleaded pay 
meets in gram to the amount of K13G which they 
failed to prove It was found that the plaintiff had 
received payments m gram to the extent of U71 
more than half of which however he claimed to be 
entitled to appropriate to tbe payment of ether ante 
cedent debts which were due to him by the defen 
dants It wat net stated at the time of payment 
towards which debt the payments were to be applied 
but all the payments were admittedly made in kind 
Held that the plaintiff was net entitled to appro- 
priate the payments to the antecedent debts mas 
much as, within the meaning of ■ GO of the Con 
tract Act there were other circumstances indicating 
that the payments were made in liquidation of the 
amount of the bond. Sevan Lal c Baijnatii 
Rot LLR 13 Calc 164 


7 Contract Act 

fIX of 1872J i 60 — Crrd tor’t appropr ation of 
payment! to one or other of debit — One of two 
mortgages bore interest at 12 per cent on the inert 
gage debt payable with costs and the other carried 
simple interest Payments made by the debtor had 
been appropriated by the cred tor to payment of the 
interest on the b nd bearing simple interest while the 
compound interest on the other hand had been left 
to accumulate In a suit brought against the re 
presentative of the debtor after hia decease to enforce 
the mortgage bearing compound interest the objec 
tion was taken to the appropriation by the creditor 
Held that the rule m a GO of the Indian Con 
tract Act 1S/2 follows the ordinary law in prcscrib 
mg a rule as to the ease in which the creditor may at 
his discretion apply to one or other of the debts duo 
to him payments made by the debtor A leluctance 
shown by the debtor to agree to pay compound interest 
before he executed the mortgage bond at such interest 
was not an indicati n within that section that be 
intended that application of his payments should be 

made first to that bond Basie 3 war KoEB c Maho 

ved Mehdi Dobseik Khan 

[LLR. 28 Calc 30 
2 C W N 833 
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Qceev r Cutnio AU 


had been found guilty by the »„ri " I 7 *'*! 

rated evidence of an approver alter ih\ i' 

summing np had p inted out to 11 im thel. J , '* 
under the circumstance, of m li cirr l-Y* ' V 
High Court on appeal refuted to trt a.Vl?V** 

[8 B L. R Ap 108 15 W R. Cr 37 
See Qubev r Flahi Busan 
[B hit Sup VoL 469 CW n. Cr ^ ^ 

/ton —A conviction based on tlio^twMm t,r 

praTcrs uncorroborated as to the Identity* t 
accused person cannot be tnstamed and ,*** 

of co prisoner* implicating him cannot hV.. tjr * 
as tulhcicnt corroborati m of t U eh tcitlmnn- V 4 * * d 
c Buphu M»tr Ur 

given by an approver it it not importi n t*b 0 U /"'‘*, J U 
whether a story told by the accused to 
with that made to another person Queen * »* 11 '* 
bamMyte* 1 Ind. Jur H B* pfj 

6 Direction to Jury n 

tions Judge should not permit the evidence # *" 
approver who was examined as a witness bef °* * B 
committing Magistrate to be laid bef ire thn 4 *^* 
by whom the prisoners were tried AhovtUoui 

[4 Mao. Ap 2a 

7 In a case in *,1,, . 

the principal evidence against an accused is the ? 
dence of an approver a Sessions Judge should m** 
fully warn the jury of the infirmity which attach 
to that ev idence and he should also tell them (if tv* 
fact be so) that the approver is speaking under th* 
influence of an offer of conditional pardon. 118 

[28 -W R Cr 1 9 

8 Corroboration— Baco\tt/~. 

Rule as to corroboration of the evidence of an appro 
ver laid down m case of daeoity under s 400, I 
Code Qceev r Kalla Chaioj Doss 

(11 W R Cr 21 
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APPELLATE COURT —concluded 
7 OBJECTIONS TAKEN TOR FIRST TIME 
ON APPEAL— eono/oded 
S5L — — Will — Transaction treated at 
gift — Objection to it as an tncahd Kill — la a suit to 
recover certain property left by one £ both the lower 
Courts found that it lrnd been left by £ before his 
death to defendants by way cf gift In special appeal 
the plaintiffs raised the objection that under the Hindu 
Wills Act a verbal will of tbis kind was not legal 
Held that after two Courts had decided unfavourably 
to plaintiff the only case raised by him there he could 
not now turn round and throw out the defendant s 
case on a technical ground that the alleged gift was 
really a will Radha Bullcbh CnucxEHBUTTT 
« Baste Mad nun Chuckebutty 23 W R., 230 

352. Withdrawal of suit — Plea 

<a%en for the first time at the hearing of second 
appeal — The plea that the plaintiff had improperly 
been permitted to withdraw from a former suit with 
liberty to bring the present one which had not been 
taken in the lower Courts and was not taken in the 
memorandum of second appeal was not permitted to 
be urged at the hearing of the secoud appeal 
ZAHUBUNNI3BA c KhUDA l'AR KhAX 

[LL.R SAIL 628 


APPLICATION 

See Limitation Act 1877 » 4 

[L L R. 2 Mad. 230 
LL.E. 6 Bom. 880 

— by person not a party to suit 

See Management or Estate by Coubt 

[L L. R, 15 Calc 253 
See Practice— Civil Cases— Applica 

TlON BT PERSON NOT PABTT TO SUIT 

[L L. R. 17 Calc 285 

to another Judge after refusal 

by one. 

See Practice — Cittl Cases— Arnica 

TlOY APTEB REFUSAL. 

1LL.IL 10 Bom. 511 
• ■ for execution of decree 

See Execution or Decree— Applicatioy 
tor Execution a yd Powers or Court 
See Cases cyder LnriTATiOY Aer 18/7 
ART 1“9 (1871 ART 1C7 18o3 « 20) 

to sue in forma pauperia 

See JUnOMZDAN Law— D owra 

[IB B L. IL 308 
21W R 183 LB.2LA 235 
*ee Cases under Pauper Srrr 


APPOINTMENT 


— by win. 

See Com Fees 
02B.L.R. 


ACT(»CJ1 I art 11) 

Ap 21 21WR 345 


APP OINTME NT — eond tided 

of daughter 

See Hindu Law — Custom— Appointment 
op Daughter 15 B L. R. 180 

—Exercise of — 

See Trains feb op Property Act a 63 

P LE. 22 Calc. 185 

■ - Power of— 

See Hindu Law— Endowment— Dis 
missal of Manager op Endowment 
[L L R. 17 Bom 600 
See Hindu Law— Will — Construction 
[L L R. 15 Bom 323 
L L. R. 10 Bom 492 
L L R, 18 Bom. 047 
LLH. SI Bom 709 
See Wild — Construction 

[IIR4 Calc , 614 
I L R. 18 Bom. 1 


APPRAISEMENT PROCEEDINGS 

Collector acting in— 

See Sanction to Prosecution— Where 
Sanction is necessary or otherwise 
[L L It. 17 Calc. 873 

APPROPRIATION OF PAYMENTS. 


[IL.B.4 Calc 680 3 C L R., 301 

L - — Payment of rent— A general 

payment made m one year without proof that it was 
in satisfaction of the rents of that year may be 
applied in satisfaction cf the arrears of the previous 
years Amiuir r Bbodie 

[W R. 1804 Act X, 15 

2. — The payments in 

each year must be presumed to be for the current 
year and surplus payments to be for the past not 
subsequent years Tabamonee Dossee e Rally 
Churn Scbmah W R. 1864 Act X, 14 

3 — IV here a tenant 

pay* money to his landlord on account of rent without 
any specification whether the payment was for old or 
enhanced rent the landlord is at liberty to credit the 
payment as he thinks fit finuBNo Moyee *■ Kasitek 
Rant BnuTTACHARJEE 7 W It. Ell 

4 -■ Payment of debts— Debt 

barred ly limitation — An unappropriated payment 
Is to be applied to the earliest ditt alibi ugh the 
debt is barred by the Art of Limitation where the 
farts do n t raise any qoetlksu which might affect 
such pnonty Mooneafpah r \ yncatabatadoo 

[OMod. 32 

MCLCHAND GrZABCHlNP r OlRDItl* JfADHAT 

[8 Bom,, A C 0 
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APPROVERS — cent niued 
pas ed but that it must appcnr to the Judge before 
he parses judgment that the conditions of the pardon 
hate not been complied with and that m the present 
ea«cit wasimpo* iblc to hold that because the actual 
order of commitment of the accused was written 
(although m the judgment) after the acquittal there 
fore it did net appear to the Jud^c bef re passing 
judgment that there were grounds for his orlir Iv 
THE WATTES OF THE PETTTIO'C OF hi OBI’S CHUNDEB 
BAVTETi. EwpbESS r 'sOBIN CnrVDER BaNIKYA 
[ILE 8 Calc 560 IOC Ik R. 369 

17 Criminal Proee 

dure Code ISS2 t 335 — Tender of portion to ac 
compli e echo hat pleaded guilt/ — Accomplice— 
Evidence — Corroborat on — . A Court of Srssi n under 
s. 338 of the Criminal Procedure Ctdi tendered 
a pardon to an accused person charged jointly with 
two others for the same cffencc who had j leaded 
guilty The tender was accepted and such jverson 
was crammed as a witness against the other accused 
Held that the tender of pardon was net improperly 
made and the evidence of the approver was admissible 
Per Duthoit J — The word supposed in a. 338 
must be taken merely as intended to exclude the 
case of a man who lias actually been convicted of the 
crime and not the case of a man who although admit 
ted to be a party to the crime is uneonvictcd Queen 
F^epeess v Kaxlu L Ik B 7 AIL 160 

18 • Criminal Proce 

dure Code 1872 i 349 — Withdrawal of pardon 
granted under t 349 —A pard n granted under 
a 349 of Act X of 18/2 was withdrawn by tho 
'Sessi ns Jnd_e before the hearing of the whole of tho 
evidence without proof that the statement made by 
the person pardoned wna inconsistent except upon 
m st immaterial points with previous statements by 
him or contradicted by the evidence and before any 
evidence affecting his veracity had been given Held 
that the pardon liad been improperly withdrawn 
Sbinop v Emfbess 12 C Ik R 220 

19 Tender of pardon Effect 

of — Criminal Procedure Code it 337 339 — 
Accompl ce — Subsequent trial cf accomplice for 
connected ojfences — A prisoner charged before 
a Magistrate at Benares with offinces punishable 
under ss 471 472 and 4"4 of the Pinal Code made 
a confe6 ion to the Magistrate in respect of those 
offences He was then sent in custody to Calcutta 
and was there together with other persons charged 
before a Magistrate w ith offences punishable under 
ss. 4C7 473 and 4/ o The conduct to winch these 
charges related was closely connected and mixed up 
with that to which the charge* first mentioned had 
reference Under a 337 of the Criminal Procedure 
Code the Magistrate at Calcutta tendered a pardon 
to the prisoner upon the conditions specified in that 
section and the prisoner accepted the pardon and 
gave evidence for the prosecution The Magistrate 
held that this cvideuce was not sufficiently corro 
borated, and accordingly discharged all the accused 
but tbe pardon was not withdrawn and there w as 
nothing to *how that the Magistrate was dissatisfied 
with tho prisoner's statements or considered that be 
had not complied with the conditions on which the 


APPROVERS — continued 
pardon was tendered Subsequently the prisoner 
was committed ly the Magistrate of Benares for trial 
before the Court of Sessions upon the charges under 
ss 471 4/2 and 4 “"4 of the Pinal Code Repleaded 
not guilty but did not in terms plead the pardon 
as a bar to the trial th ugh he made some reference 
to the subject and the Sessions Judge having 
made a brief inquiry as to the proceedings at 
Calcutta came to the conclusion that there was no 
sufficient proof of any conditional pardon and con 
victel and sentenced the accused Held that by 
the terms of the conditional pardon granted to the 
accused by the Calcutta Magi trate the conditions 
of which were satisfied as was shown by its never 
having been withdrawn the accused was protected 
from trial at Benares m respect of the offences under 
ss 471 472 and 4/4 and was not liable to be pro 
ceeded against m respect of tbim and that the tnal 
and conviction were therefore illegal Although 
s 337 of the Criminal Procedure Code does not in 
terms cover a ease where a Magistrate holding a 
preliminary inquiry fer committal against several 
persons tenders a conditional pardon to one of them 
examines him as a witness and subsequently dis 
charges all the accused for want of apnmdfacie 
case a<rainst them the words every person accept 
ing a tender under thia section shall be examined 
ns a witness in the ease mean that for all purposes 
(subject to fadure to satisfy the conditions of the 
pardm as provided for by s 339) such a person 
ceases to be triable foi the offence or offences under 
inquiry or (with reference to a 339) fir any other 
offence of which he appears to have bem guilty in 
connection with the same matter wliilo making 
a full and true disclosure of the whole of the cir 
cumstmcee within Ins knowledge Telativo to the 
offences directly under inquiry The words last 
quoted refer to the importance when a pardon is 
tendered of encouraging the approver to give the 
fullest details so that points may he found in his 
evidence which may be capable of eorrobiration The 
question of how far the pardon protects him and 
what portion of it should not protect him ought not 
to be treated in a narrow spirit Queen Eupbess 
r Gakoa Chaeaw LL R 11 AIL 79 


20 Trial of persons whose 

pardon has been cancelled— Conditional par- 
don granted and afterwards cancelled— Cr mmal 
Procedure Code t 3o9 — It is unfair to put an 
approver whose conditional pardon has been cancelled 
on trial along with ether prisoners in the course 
of whese trial such approver has given evidence 
Queex Emtbess r Tama Tevah 


EXL.R. 15 Mad. 352 
- Pardon tendered 


~Z » ~ * -r era on tendered 

1 V accused person to wbem a 
tender of pardon has been made and who has given 

cc accused w,th him should not if snch pardon is 
withdrawn he put back mto the dick and tried a. if 
SSl'ET! " m r d , a tfndcr of r*Tdon tut Ins trial 
should be 6 parate from and subsequent to that 
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APJ’EOV.ERS— concluded 


ARBITRATION — continued 


of the person* co-accused with him Queen 
Empress v JIutuA LL R 14 AIL, 502 

Queen Empress r Sudra 3. Ii R, 14 All , 336 
22 - — ■ Criminal Pro i 

cedure Code (Act V „/ 1893J s 337— Pardon en j 
dertdto one of the accused Approver— Trial of 
approver for non fulfilment of the condition on 
which pardon was offered — 1,0 action can be I 
taken against a person who has accepted a pardon ! 
for breach of the condition ou which the pardon was ' 
tendered until after the case in the Court of Session 
has been finished and then his trial should he com ( 
mcnced de novo Queen Empress r Bhau 

[IIR23 Bom 403 1 

ARBITRATION 


1 Arbitration under Special Acts and 

PEOCBATIOSS 

(a) Act VI OP 18o7 
(J) Act X op 1859 
(«) Act XX op 18G3 
(<f) Bomba* Regulation 1 II op 1827 
(«) Dekkhan AGEiccLTUBisTa Relief 
Act 16/9 

(/) N Vi p Rent Act 18/3 
(?) 2* V\ P Land Detente Act 
1873 


4*7 I 


2 Reference or Submission to Abst 

T RATION 433 

3 appointment op Abbithatobs and 

Umpires 40. 

4 Duties and Powers op Abbitbatobs 494 

6 Submission op Award 49G 

a Remission to Abbitbatobs 493 

7 Petocationop or Withdrawal pro m 

Arbitration 501 

5 Awards 800 

(а) Construction and Effect op 60C 

(б) Enforcing Awards 510 

(c) Power op Court as to Awards ElO 

(rf) Valid itt op Awards and 

OROtTND TOR SETTING THEM 
ABIDB „12 

0 PRITATE ARBITRATION 629 


See Cases under Appeal— arbitration 
See Appellate Court— Exercise or 
rOWEBS IN TARIOCS CASES— ARBITRA 
TION DlTERtVCE TO 

?te Cases under Right op Suit — 
awards Sms concerning 
See Small Cause Court JfOTUSSIL— Jr 
Risdiction —Arbitration 


[1 23. I* IL, A C 43 
— Agreement to refer to— 

<V# Specific Pellet Act s 21 

P-IfcH- II Bom. 100 
LL.It.0 Ah 108 
I Ij. IL.123 Calc„ 050 


Eeference to— 

See CoupBoinsB— C ompromise op Suits 
under Civil Procedure Code 

[LLB 20 Bom 304 

See Evidence— Parol Evidence— Vast 

INO OH CONTRADICTING WRITTEN lb 

STRUMZNT8 1. L. XL 21 Bom 335 
See Guardian— Duties and Powers op 
Guardians II E 19 Calc., 334 
— * Revocation of Agreement to 

refer — 

See Contract Act s 28 

pLB 1 Calc , 42 468 

See Specific Relief Act s 21 

[HE 9 AIL, 108 

1 ARBITRATIOJi UXDEP SpECItL ACTn 
A"\D REGULATIONS 

(n) Act VI op 1‘67 

L Act XTT of 1857 — Land ac^um 

t ton— Appointment of third arbitrator — 
tendance of umpire — Waiter —Where one of tiro ar 
bitrators appointed undir s 10 of Act VX of 1*357 
by letter and also verbally authorized his co-arbitrator 
to appoint a certain person as third arbitrator and 
the co arbitrator wrot to the propped third arbitra 
tor informing him that he had been so appointed — 
Semble — That ther was a good app intment by 
WTitmg of the third nrbitrat r within the meaning 
of s 12 of Act V I of 1857 Wh re a third arbi 
trator appointed under a 12 of Act M of 1857 
considering tt at hia services were required merel? a* 
an umpire th-u^h bo had due notice of tho first 
meeting neglected to attend that r any subsequent 
meeting* of tho arbitrator* and tick no part in the 
making of the award — It wa* held that »uch non 
attendance of the third arbitrator did n t render the 
award a nullity but was cnly a ground fir setting 
it aside on the ground of irregularity Where an 
officer appointed under Act VI of 1857 to condnct 
arbitration proceeding* on behalf of Government 
attended the first two meeting* of the arbitrat r* and 
did net object to two of the arbitrator* proceeding 
with the reference in the absence of tho third arbi 
trator and did net atte&d the gubacqumt meetings of 
the arbitrator* — It wa* held that the Government b*d 
thereby waived their right to insist on the non attend 
»nce of the third arbitrator a* a ground f ir setting 
aside the award Abdesar ITORmaSJI Wadia r 
The Sechetart op State tor India in Council 

[9 Bohl, 177 

2. fend aegumtion— 

Judgment e of arbitrator! eeparatelp ? ten — The 
separately record d opinion* on d fT rent date* cl 
arbitrat r* (appointed nudv Act M of 1657 to 
sum the Talne of land taken for a public purpr*i') 
who have never met or ronmltcd togetbir do Bit 
eon it it ate an award nnd-r the Act An award tu be 
good must contain the jitnt judgment of the aril 
trator* up to the latest period prermu* to the ex ecu 
tmn «,f the award. Iatma Riser r Collector op 
sprat 8 Bom. A C., 70 
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arbitration— 

1 ARBITPVnON UNDER SPECIAL ACTS 
AND PECULATION ^— continued 
3 — b 32 — Waiter tf 

xrrtff*!arilij — R " ell in in 11 compound — JJoaufac 

f or y By a Givernment netifi -all n of the 3rd of 

June 1863 publ shed in tl C Ghetto it was declared 
under the proem ns of Act X I f 18 d 7 that a certain 
stnpof land pas in? by the niillcf the defendants was 
required for a public purpose — the B mbay Barcda j 
and Central India Railway — a plan cf which land "as 
to be seen in the Collect r’a i fBct On the 4th of 
November fell wing the secretary of the defendants 
cempany received a n tiec signed by" the Cclhet r 
requiring the even rof the Dill t call at the Coll c 
t t’n tffic t si nify his a»ceptance r etlirwisecf 
the c mp nsati n f r the land r quiied The seerc 
tary w nt t the C llcetrr t ffiee and there bow a 
plan fr<m which it appear* d that an ad] wing well 
fr d which the cn me f the mill was supplied with 
water i at intend d to be taken bi t n c mpen sti n 
f r tho well r land reqtur dm* then agrecel up n 
On the 2Btb N vimbrin tlce signed ty the C 11 c 
ter was t ried n the defendants stating tbit he 
had app luted an artitrat r n b half f G ver ment 
and requiring the defci danta ti app lit an arbitrat r 
alut the d fendanta in r ply stat d that they had 
already app mtedan artitrat r Held that the de 
fenda ta hat by app intrip tbeir nrbitratcr t drt r 
mine thee mpensiti n f r the land r quired waned 
any Irregnlaiity in the pievt ns proeecdiugs and pre 
eluded tlems 1 es fr m chiming t hatothewli le 
manufaet ry tile n und r s 3> Act \I f 19 7 
th U(.li n pr cccditif e w re taken in the arbitration 
f r nearly twelve m ntbs eubsequ ntly and the de 
fendan a had ih rtly before Mich pr c edm 0 « adc 
•neb a claim Rh issued i ha auv >ji rci r 
taby or State to-i 1>dia 6 Pom O C 07 

(') Act \ or IB 0 

4. — Act X o r 1859 Su t under 

— Qurre — Whether Art X f 16 9 mp wend a 
Judge t refer n rase to nrtitraticn Ga?EP Ha rrn 
Rcksh 10 W E 100 

6 — — Cr! Pr eedure 

Code (Act X f 1&7~) Chop TJl r //— K a l„l t 
Su t f r — > tw lflistmdinp that Cti iptrr N \\I 11 
of Act X f 187 m ref rence to artitniti n dees n t 
refer sprcully t suits br mht under Art X f 1 ffl 
yet f b tb parties t a nut fra kilnliit br n>bt 
und r the litter Act spree t refer the matters in 
dispute between tb m to certain artitrat r» named 
by tb m and file a 3 mt petiti n in (be Gnrt f the 
Deputy C llect r statin'’ that they bids a rrrd and 
praying that the case mav be nfirrelt rich aiti 
t raters n itber f them will be aft r isrds at liberty 
to eb) ct t a decree midr mb dim the award f 
the artitrat rs ntl rf r nn f tl atthr refennee t arti 
truti n was irrc pnl ir a id n tx ns ted by any fthe 
pr ilsi ns f Ait X f 18 7 AVI n a case has b en 
• referred the arbitmt rs are at li rrtv t d t mine 
what appears t tb in t be a fair and equitable rate f 
Tent and n twitbetandmi the am wits f und is less 
than that deman led by the pi untiff m his pi mt the 
Court out of which the reference issued is net at liberty 
en that ground to dismiss the suit but is bound to 


ARBITRATION — continued 
1 ARBITRATION UNDER SPECIAL ACTS 
AND REGULATION b—coflfm„eef 
order the defendant (with the alternative of evicti n) 
to execute a kabuliat in favour < f the plaintiff engag 
mg himself to pay Tent to the plaintiff at the rate 
determined by the: arbitrat rs to be fair and equitable 
Kheuva Gowaia r Brootoo Kilan 

[I L R. 0 Calo 251 7 C L R 82 

(0) ACT \X op 1863 

0 -■ Act XX of 18C3 b 10 — Tower to 

refer tint to orbt/raft n- *u>t f r dtsmtetal of mem 
lev of derat/annm e mm flee— l 1 dify rfatcord — 
Where a suit f r dismissal f the member* f a dev as 
tanam c mmittee and damages was referred under 
A t \ X f 1 G3 B 16 to arbitrat ra wh 1 passed au 
ai ard dismissing them as prayed and decreeing a 
p rti n f the damages claimed with interest Held 
that the C urt bad p wer t refer the matter t the 
artitrat r» and the artitrat rs had p wer t decide it 
and t award dams es with interest pr aided tho 
am unt lurlusiie rf interest did n t exceed tho 
am unt rlumcd in the pin t Peppvat Nait r 
Sahi atka Piliai ILR 10 Mod 408 

7 Award— Lennon 

ft/ maj r\fy irtMrte'xie h proueun in the auard — 
Plaintiff br ught this suit to ebtam a decree dismiss 
inp defendant* c mmittee and manager if a cer 
tain pap da fr m the it cftcci en the gr< und cf 
mxlvemti n Tho C nrt male an erder expressed 
t be by c mint of the parties c accrued and in 
exercise f the C urt s disereti nary p wer under 
s 16 f Act \X of 18 3 referring the matter* 
in difference t three artitrat n f r final dctrrm aa 
tl n the said arbitrat ra t m ke their award in 
writing and *ul mit the 1 same w itlun a certain pen d 
Faeh nrtitr-it r el In end a separate award in writ 
inf two 8rhtmt rs fielding f r the plimtiff The 
C111I Judge made a demo in arc rdance with the 
award f the mi] nty rf the arbitrat r* The first 
defendant appealed n the gr unds (1) that he had 
n t c iscnted t the artitratien and (2i that there 
b mg no pr visi n 10 the rdcr rf reference t the 
effect that the finding ef a mrjrnty rf the arbitra 
t ta *h. v.U yvevt.0. there mat u vtlvi visard 

that in this rase the Tder if the Judge wa* valid 
vihnt the assent f the per* rs t be b und that 
hr might when he made the erder have ioterted es 
a pr \isi n that the decisi n rf the maj nty *h uld 
be that f the b dy and that there was no rraa n 
wbv his ratifieati n ef that m de if drew n wh Uy 
within his dis reti n sli uld n t be rqnualent t a 
purl is e mmnnd Imvedy Kavtua Pavata 
GA rM)A» r Raxiaswami AxrBALAit 7 N'ad 273 

8 — Cts refrn-d tn 
art itrat 1 n under * 16 f Art XX f lgri inwlih 
it was h Id that tbit Art di 1 n t ajplv and that the 
award and decree made there* n were illegal an 1 r id 
Pbctap Cha.mjba Mi ser r Btcjc-vath M> pr 

[I I E„ 10 Calc. 275 

(ef) Bombay REarTATjow YII cp 1827 

9 Ponu Beg VH of 1827— 

Award riifiefify of— Where anaward was held to be 

* 2 
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ARBITRATION — continued 
1 ARBITRATION UNDER SPECIAL ACTS 
AND REGULATION !*— conltnued 
bad on the ground that the deed of submission to 
arbitration did not contain all the conditions required 
by the law (Hoinbay Regulation t II of 1827) as it 
made no provision as to the time within which the 
award was to be p\en — Held that the parol con 
sent of the parties to the deed of submission before the 
arbitrator to waive such omission will not cure the 
defect Nc3serwanjee Pestovjee t MtnooPeev 
Khan 6 Moore sLA, 134 


(<) DeKKHAN AOBICPLXUEI 3T3 RELIEF ACT 
18/9 

10 - Dekkhan Agriculturists' 

Relief Act (XVII of 1870), s 47— Code of 
Ctul Procedure (XIV of 1882) * 525 — Construe 
tion — Conciliators certificate — Whore & matter has 
been referred to arbitration without the intervention 
of a Court of Jnstice by parties one of whom is an 
agriculturist and an award has been made thereon 
any person interested m the award may, without 
/btauung the conciliator a certificate apply for the 
filing of the award nnder s. 62o of the Code of 
Civil Procedure the pmnisiona of which are not 
superseded by p 47 of the Dekkhan Agncultunsts 
relief Act 18/9 Qam>adiiab Sakhabav c 
Majiadc Santaji IL.fi 8 Bom- 20 

11. 83 47 and 74— 

C»ni Procedure Code ( 1SS2J ss 518 521 and 
622 — Potcer to file private atrard to « liieA agrt 
culfuritt deltors are parties — A Civil Court can 
file a private award to winch agriculturist debtors arc 
parties without adjusting the accounts under the 
Dekhan Agncultunsts Relief Act Qangadhor v 
Jlahada I L K 8 Pom 20 followed Mohan r 
Toeabah I L R., 21 Bom., 63 


(/) Ml T Rent Act 1873 

12. N W P Rent Act (XVIII 

of 1873) — Coder the general law parties to suits 
may iftbey are so minded before issue joined refer 
the matter* in dispute between tbtra to arbitration 
and. mftir issue j med with the leave of the Court. 
Act \% III f Jh"3 docs not prohibit the parties to 
tbe suits mentioned therein from referring the matters 
in dispute between them in such suits to arbitrati n. 
V here theref re the parties to a suit under that Act 
•greed tmfer the matters in dispute between them 
t arbitrati n after Issues bad been framed and tu 
denet n-c/rded and applied to the Court to sancti n 
sneb refirmee — Held (MXAltT C J dissenting) that 
the Ctinrt »i competent to grant such sancti m and 
cn r cei ing tic award to act on It GosHAPr Ola 
DBAVUI I>c*OA Dzri IL.I1, 2 AIL 119 


(y) N D 1 Lax*, Detente Act 15'3 

Act (tl\ of 1873) a. 221 — c r ,/ pnrtdus 
CeTs . t,V-Ar a n, dtUttnJ off ^ 


ARBITRATION — continued 
1 ARBITRATION UNDER SPECIAL ACT 
AND REGULATIONS — concluded 
of time allowed by Court — The principle of 
the ruling of the Privy Council in Har fiarom 
Stngh ^ Chaudhram Bhagieant Knar ILK 
13 All 300 LB 18 I A 51 is applicable 
also to arbitrations under b 221 of Act No \IX 
of 1673 Gauhi Shankab r Babban Lab 

[L L. R, 14 AIL, 347 

14 8S 222 to 231— 

Atcard by one arbitrator only — Effect of such award 
and of the decision of the Settlement Officer thereon 
—Tbe provisions of ss 222 to 231 of Act NIX of 1873 
contemplate that the award therein dealt with 
should be an award made by more arbitrators than 
one Where therefore a Settlement Officer bad 
delivered a decision under s 230 upon what 
purported to be an award by one arbitrator 
only it was held that such so called award and the 
decision thereon of the Settlement Officer would not 
prevent the matters dealt with therein being re- 
opened m n civil suit Jatan Singh v Mahadeo 
Singh Weekly Notes All 1886 p ISO dlstln 
guisbed Pabscdh Rai r Baji Lain BAt 

H. I/. R , 18 AIL, 172 


2 REFERENCE OR SUBMISSION TO ARBI 
TP AT ION 

16 Power of Court to refer— 

Kemcittd tinder Civil Procedure Code e 666 for 
trial of issues- — B(fe rente bj first Court of « hole 
case to arbitration— Pefusal of arbitrator to act — 
Award lv remaining arbitrators— Illegality of 
aimrd — Cmf Procedure Code s 610 — A Court of 
first instance to which issues base been remitted 
nnder s. 66G of the Civil Prceedure Code by tbe Ap 
pellatc Court has only jurisdiction to try the issues 
remitted and is functus offe\o in other respects and 
cannot msko a reference of tbe ease to arbitration 
which is only within the jurisdiction of the Appellate 
Court Gossain Howl at Oeer V Bmesstir Qeer 
22 W B 207 referred to Land Tam r Fasttb 
Chanp I. H R. 7 AIL 623 

10 Power of parties to refer— 

Cir l Procedure Code 1S59 ss 312 325 — Jfccfe of 
refertnes to tfr&if/vt/ion — ''i 312 and 3°oof the Cod 
of Civil Procedure A III of 18 o 0 ) were enabling and 
were not intended to be restrictive or exclusive 
Parties wbo arc svi juris are competent before decree 
to make any agreement as to tbe settlement of the 
suit Jooessub Banebjee r Kditaveb Cnnnv 
Deo 54W R,41 

17 . Matters for arbitration.— 

Whatever matters parties to a suit may agree 
to refer to arbitration they can refer such matter* 
/ r anv of such matters as are In difference bttween 
them In the suit Tutmth Cirowrrrer r JIanict 
C nvvpEB Do 3 14 "W It- 400 

18 Agreement to refer future 

differences to arbitration— Now g of arli 
tratcrs—Cir I 1 roetdurs Cede (1SS2) s 623 — 
A general agretmrot to rtf t future difTfrcnees U> 
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ARBITRATION — continued 
2 REFERENCE Or SUBMISSION TO ARBI 
TRATION— 

arbitration comes within s 523 of the Civil Procedure 
Code (Act \I\ of ISS-) and may be filed under 
that section. The sec tun is not confined to cases m 
which a dispute actually existing at date of agree 
ment is agreed to be referred to arbitration Bat the 
agreement must name the arbitrator or arbitrators 
and an agreement which provides for the future 
appointment or election of arbitrators docs not fall 
within the section The effect of the last clauso of 
s 623 is to give the parties to such an agreement 
power to nominate the arbitrator even when they 
lisvc agreed that he shall be appointed by the Court 
In such cases the Court must appoint their nominee 
FazrxBnov Medeau Chutot r Bombay a>t> 
Peesia Steam Natioatios Company 

[LLR 20 Bom 232 

10 Reference by executor to 

arbitration — Application for probate — Opposi 
ii on by car eat or — Effect of award — Jurisdiction 
of Testamentary Court to decide question of award 
— Power of executor to refer question of execu 
U on of will to arbitration — Auy dispute (for 
instance as to the due execution of a will) in a 
suit on the testamentary side of the High Court 
can be referred to arbitration and the Court will 
recognize such reference and the award made in it 
An exeentor having propounded a will applied for 
probate a caveat was filed denying the execution of 
the alleged will and the matter was duly registered 
as a suit The executor and the caveatnx subsequently 
referred the dispute to arbitration and an 
award was made that the alleged will had not been 
executed. The executor nevertheless subsequently 
continued the suit At the hearing the caveatnx 
pleaded the award and contended that it was binding 
on the plaintiff (exeentor) Tho plaintiff (executor) 
contended that the Court as a Court of Probate had no 
jurisdiction to try any question as to the award but 
was limited only to the question of the execution of the 
Will Held per CANDY J that tho Court had jurisdic 
tion to determme the question as to the award Held 
also that the award was binding on tho executor 
OnELXABnAi Atmaham r Naudcbai 

(IL 11,20 Bom 238 

In the same case on appeal — Semble (Faeuan 
CJ and Steachey J) — An executor against 
whoso application for probate a caveat has been 
entered cannot submit to arbitration the question 
whether tho will propounded by him was duly exe 
cuted by the deceased Ghellamlai Atuaram c 
Nakdcbai I, L R 21 Bonn, 335 

20 Application for reference 

— Parties to application — Act IT 11 ofIS55 e 313 
— An application for arbitration as provide 1 by 
s 313 of Act \ III of 185^ must be made by all 
tho parties who are materially interested otherwise 
it is liable to be declared invalid by the Court and 
to ha set aside Baieahthakath Chattebjeb 
v Nazieuddim 

[IB IxR 8 N,I1 10W R, 171 


ARBITRATION— eon f i nued 
2 FEFERENCE OR SUBMISSION TO AEBI 
TR ATI ON — continued 


21 J lode of opplt 

cation — The application for a reference t j arbftra 
ti n mast be made in Court by an instrument m 
writing by the partus m persin or thur pleader* 
specially authniized in that behalf Bnniaoo 1 or 
i BnAGECin Upadhya W R 1864 Act X, 41 

Gazee V IIamid Bcxsh 16 w R., 160 

22 Power of partner to bind 

the Arm by reference to arbitration In ab 
eence of special authority— Specif ] eh f Ad 
s 21 — One partnei though entitled to brin,, a suit on 
behalf of the firm of wlnrh he is a member V recover a 
debt due to the firm has no power in the abwn 
of specul authority to bind tho firm by «ul roueh ii 
to arbitration of the claim so brought &tea l v Halt 
3 Bmy 101 uni S/ranofard v Qreen i Mad 221 
referred to Ram Bharose i Kallo Mai 

[I L. R 22 All , 130 

23 Absent plaintiff— Spocfal 

authority — \u appheatun for arbitration on behalf 
of an absent plaintiff is not allowable witluut special 
authority Goon Cdundee Futeetdndo i Jooovl 
CaaKDEB alias Sdama Ghoen Giiose 

[1 w R., 80 

24. — — - Unauthorized referonco— 

Citil Procedure Code 18o9 e 313— Uoottears 
without special authority — Where referonco to aril 
trntion was made by mooli tears of tho parties without 
holding special authority foi that purpose ns provide 1 
by law (s 313 let \ III of 18 j 9) from their clients 
respectively — Held that such reference to arbitra 
tion was unauthorized and illegal and not sufficient 
to remove the bar of limitation Shonebe ( lit* 
Nahain lAgra Roy 49 

11am Pebsiiad t Nazeee Hossein 

[1 Agra Rev 63 

25 Application made during 

hearing— c«nl Procedure Code 13o9 s 813 — 
When an applicatun for reference to arlitration j« 
made in open Court at or during the final heanngof a 
suit 111 the prcscuco of all parties and they coascut 
thereto a written authority such as that referred to 
111 s 313 of Act Mil of 18o9 seems not to bo re 
quired. Akbeh Beo r Bcnda Ail 

[2 N W 410 

JEYA3A»mEi Devi r Nagakwada Devi 

[1 Had. 106 1 Ind Jur„ O S , 139 

26 Submission in writing— 

Citil Procedure Code 18o9 e 326— S 32G of 
the Civil Procedure Code made all submission to 
arbitration by an instrument in writing practically a 
rule of Court P£sroi.JEE Ncseewanjek r 
Maxockjee A Co I Ind. Jur , N B 99 


. - : ureter of re 

ference to aidntration—Ctril Procedure Code (Ad 
9f * 506— Jurisdiction — Absence of 

written authority to refer practice —By a Jnd-Ct 
order consented to by the plaintiff and defendant, tins 
suit was referred to arbitration on the 13th December 
'"OS In the following January and February two 
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AltBITItATXON — continued 
2 JtlYUlfcM.* utt SUBMISSION 10 \ftlll 
illAiluN «« jiu d 


AUBITIIATION — eonUnufd 
2 HIHltLNU Oil SUBMISSION TO AUDI 
1 i l A fl U N -"Concluded 


ninthly* were it Id bif rt the arbitral r vhlclt were 
alt lid >1 i y tiiu tit it miaul n t.i tLu Uli u n lii(, dirk f 
liu list ti all rut y ami lit l k »u acti ti |mt i:i tUv 
jr c in » «m , ijmitly tb# A n iuUm tban„id 
in* all m y amt u cl» ltd l pr etui with the 
ar ii an u t m tdi i„ mu the rdir if nimnie 
tfasiil n ai Utaiuiu tia*u p cul until rlty Li writing 
«'a* h 1 « y U> i-uti » t Hi ir nil rmy* t ititiii 
the rdtr at i. (iiu u j * CtM i Ilia Li tl Ir cuiurv 
Cali illicit ui a aiituiu »« t idmU tbo irJtr 
Haiti (ditmiati >(, iji * mum i ») til it t!u> iiutvncii ui a 
writtuii aulii rily did u l 1 1 ulid-ite th y until ui 
rilvnucc LCjkUiUuvi t l\ mijU Cah Til 

1.1 C< tt, 33 Horn 030 

29 Code of Ltnl 

Tr tiara (it Ml / ISHiJ tt 506 ami 6T6 
—•Jlajtrtn a tv arbitration Hot by <» trntlnn 
petition U it by oonitHl uj pirtitl — it hrtltr <*» 
a*ani i aietit on tu A rtjrran t <t6 tn>tto tot I— 
irreyutar ty n t mfeituj the maiite of the eaet or 
(htjvrun u /i of the Court Jkti»fi ml paragraph 
of ». Wii t tliu Civil 1 rutwliiic C lie width tiyt lliat 
enry apttiiatt it t r an rdtr if nfmiic# Mall bo 
until o m wmitife it directory t nlv i tlur fore in a 
ca* whir ii ilij ictuic in «l«l t »nf«r*iuit arid 
trait u an l wu t thu rdtr t r f ruieo wa» uiado l»y 
tlmC urt lu tliu jmuito fth ire uaid r*dv ratu 
but u t up u a wntt n »j pliiatl u mrii « nfircuci 
u uut a nullity aa it It in r ly mi irr ►.ul irity » t 
art ttlng Mm in rit» i Urn rn»> r the juiltbrti n 
1 mi C urt oiud* 60KimaM l\«a \ui»c«. 
l.juir 1 U 1C 3? Cnlo 01 

[iO w W 03 

30 _ _■ - Ineffectual reference Pr 
fm i of arbitrator to at - it l Hi oj JSSi 
»* Mj m/JIi -Whin j artl • lad ixicutid a d td 
*.r m„ t nUT ali uwU r* iu dnj uU t tho arbUra 
it u t tUrto jitn iu and i ae f Ui# arbUrat r« 
nfutek t c iitluua t act and 1L« i liter tnu run 
Kjueully rotund t juecivd witlitlie n.f«nucr the 
C»urt ntinutl rdtr tho a^muimt lu bo filed In 
L urt UliuOKI c bCUDUt 

[13 D I*. H Ap 13 

30 3 tut t of rt] rut 

com ml —Tliu J ud ft kutlmatrd that hr ah uJ l rrfiT 
ths tull t arluuati u a l all w«l a ttrt»ln time to 
th« jiarll » t njtit t that i an N l j ctl n 
w« uud within turh tiiu ai d th r uj o tiu Jud B r 
* I ir d th raut t ar Ural re tain 1 ij hitu 
Alt i lb day Hud the d f 11 h l> j cl L Hit 
th l vb r truicv Wat n t warrant d th n ba i if, 
u ajr a* e ni ut by th | artha. Diurdi-ta 

Cttati tal»a ll*K t «t* UKbKt 

tMutali 617 2 Hay 683 

OC ItefuaM to con» nt to artt 

teftt Olt i f i a r l S IM j, ni.lfh |au,i 

tw a tn |“*ti * t Kl »nj alritnyt at »rbl 

l *i V“ . * * " * “ **• * * * all W d t if tl the 

tli*W It l JiM l lli in rlU t their raw *« it 

•ftuia »/ « ai • t u ui«i mt r«th« CXurt 
yreruaitcu c*a to r»l*«l a*ohul a u * » a lt 


fr in iil« r> fut it t) withdruv fr m the dttenhlnatiou 
» id »u imt t urjitratlju Mouaupbo atwoa r 
DuciJyo tivoit 30 W It 173 


03 

C art o 


JurtedfCtiOH of 


i r ir^uritvn Cinii foredate Cute ( Irl 
pj liSJj „ 60S 6 iC -When ft t urt lift* 
nfirrointnlt t uivltriitljii Ittuu jiirw ticthn urtho 
r itnt ;r» t c nip t than t tire up it cument* illtd 
if si tin mm* tin it* during tnecour*« «f tliearbitrn 
ti ii nndt n turn tiiu ori^liinlrtc rd« of tho ault ivlilclt 
winy Im i beui h mdedt tluiti bitch jurU Uctl n e«a 
btui*irci«dhy ftiittjijiiufttlniuuJi lutliornituu nytleo 
tu tiiu iiroitiut r» Nuubikq CliCKPER I>AWW e 
^DyrDft cutJbiiRit Derr 

[I L. n, 17 Crtlo, 833 


3 awoimmcnt or auiutumoks and 

Dili IULS 

33 Power of Judge to Appoint 

— Content if uomifiett~ir*th appointment <fttr 
» Juial to act Ikfuro a Judj,e n fir* ft cato fur 
ftruilnill u ho aiould mcirtula ivhtther ilio jnrtjtu 
in mhidtui «ru iv(lhn B t amjit t/m itJci and tilt be 
ha« d nu •> any n min ill n f nn nmitrat r by him 
with ut thu nli>)iraU u r c iu nt if the purlin 
U lib (,nl Dut wlum a Ciiti hat ntico bull rtf rmi to 
nriiitrnVi n ailir thu jinlimlimry *ttp* have been 
1 r i « rly Ukm thu Jnl^u bn the aolu jmuip of 
»lP,lntiu e IritU nrlikr it ri iutho rwrnot tttcU m 
rituoi t act ffton okituiATii 1 or e CottrcTon 
or PeRubiioou Iucrknatk Uotr r Ceucoroa 
or IISEUIIIIOOM lllUCiRATIt Hot f h AattHBOAtil 
Uotr \V JX I 8 M-I 338 

3 -j Nomination by Judgo— 

Cud lroc lire Cole JX5-I e 311 — lohdly if 
app inhirntufrirbUritor — U h rub th further ulJ 
not ague In uouiiiatlnfe an «r itrat r and thu J ud b e 
a tniuAtcd i nc undira dll let \ 111 i f iKoO and 
inoif thu parth* tlx wrtka afitr Ibo n mluatl n ob 
jtete 1 1 1 tbu J nil,,# * nominee hut c uld n t *h ur cn 
app-nl that ho ihj tot rnputt the Jud e o to n inlnato 
• me ror the aj lolntnnnt wa» InU g'*’d and binding 
irnn h> th Janie# Siuoor IU« Den c Oobihu 
Kau DEB 7 w Ii , 13 

30 Ciril IroeaJare 

(Wi f|4*y *• 310 an l 5 ’’I— / fui l cf ]trtoH 
apt inlet arbitr tor to act — jtpp intmiet of 
a a Ini r by Jutje — tje t if • 53 f «« etch 
n pp mtm »t — fhu »• n!< a /*r a* they • re on 
,i t nt with any a n. tn nt * fiUd in • 6.1 
t the C-ale if Ciill irevlur# d> n t torao 
that tlm ai.ri'cmuiit mutt r utaiu In every tato an 
uj mi j ru> 1 i u at t what i Ufhi tn be dona if any 
ar itrator it unwilling to act tu rd r Mat a Jud„e 
»n»y atl In r iifonmty ti it and that a. 610 ha 
th rwl e *" *J J Ucatl n The r »* ha ic t httrue 
that t M at the aril U f the J mVu ttud r *, 610 
th lit l U t ou lie in te it with the a T Mint it it 
t nt iu >y *1 till }r >W u n the *uj} cC BiU 

I ATTAtUlaAMA CUBEZl f •’XllMAOAKA CBtrri 

IL h. 1C, 17 UiuU 403 
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ARB ITRATION — continued 
3 APPOINTMENT OF ARBITRATORS AND 
UMl IREa — continued 

38 Arbitrators not consented 

to by parties— Inratid atoard —Tho Code gu ca no 
power t a C art to enforce arbitrators on an unwill 
ing suit r Tlic award of arbitrators so appointed 
will n t be enforced. b he o vatu Ucbbat 

Kara r EAiiiATH aha* Cnorar Raka 

p. lad. Jut N S„ 181 6 W R P C- 21 
10 Moore si A , 4l3 


37 . Appointment of Bolo arbi 

trator in place of lour— Cirii procedure Code 
lbo9 *s dlo 313 319— Jtecall of reference— Con 
cent— Appointment of substit ate for arbitrator — 
In a suit for a partnership account the matters in 
dispute were by an erdtr dated the 19th April 1877 
referred by consent to four persons and an umpire 
thcaward to be made within fue months Some steps 
were taken in the reference but the arbitrators failed 
to make their award within the timo limited and 
meanwhile the umpire di iL After ne 0 otiations for 
app intment of a Iresh aroitrat r and enlargement of 
the time had laded the plaintiff moved that tho 
order of the 9th April 18// might bo recalled and 
that the matters in dispute mi D ht be referred to the 
arbitration of such person or persons as tho Court 
might be pleased to admit or bo tried and determined 
by tho Court Tho defendant opposed tho application 
An order was however made on tho 29th May 1878 
that the order of the 19th April 18/7 sh uld be 
recalled and that all matters in difference between 
tho parties should bo referred to C D who should 
mike his award in writing within throe months 
or within such further timo as tho said C D 
might think necessary Certain provisions as to tho 
payment of coBts were also made Held that tho 
order of tho 19th May waa not an order 
recalling tha reference under a 318 and then 
referring it afresh under s 315 of Act VIII of 1859 
but an order under s 319 appointing a now arbitra 
tor in ths place of tho old ones for which tho 
consent of all parties was not Decenary Under 
s 319 of Act VUI of 18o9 tho Court has power to 
appoint an arbitrator or arbitrators either in tho place 
of an arbitrator or in the placo of arbitrators 
Bauczssas r JcaoEEVAcm 6 C L. R , 1 

38 Umpire, Appointment of— 

Act Pill of 1 So 9 t 31o — DijJerence of opinion — 
Where a case has been referred to arbitration but no 
provision has been made in tho reference for any dif 
ferince of opinion amjng them as directed by s 316 
Act \ III of 18o9 — Held that tho Court on the case 
coming beforo it and objection being taken to the 
award should have ordered that the aroitrators should 
appoint an umpire j or should have declared that the 
decision of the maj onty should prevail j or should 
have app inted an umpire j or should have made 
such arrangement as the parties w uld have consented 
to or if they could not agree such arrangement as 
it thought ht Where this was not dune and tho 
case came up in special appeal to tho Hi e h Court 
tho case was sent down that it might bfl submitted to 


ARBITRATION — c onttnued 
3 APPOINTMENT OF ARBITRATORS AND 
UMPIRES— concluded 

arbitrators again with a distinct order under s 316 
II ABAC HAN DAT! r RAHHANATH CjHAHA 

[2 B L R S N 14 10 W R, 308 

39 Appointment of Arbitrator 

by Court. — Semite — Where no arbitrator has been 
named id an agreement and the aid of the Court 
in tho appointment of an arbitrator is invoked 
the partita ought to have an opportunity of being 
heard npjn the selection to be made Pestotyee 
A utser icanjee v ilanockjee 12 Moore? 1 1 A- 112 
referred to Cons* c D acosta 

[UR 17 Calc 200 

40 - I - 1 ■ ■ Power of Court to appoint 

new arbitrators— Civil Procedure Code (Act 
A IV of 1SS2J e BIO — The Court has power under 
s 510 of the Code of Civil Procedure to app int a 
new arbitrator in the place of another only when 
the latter had consented to act as aroitrator 
Pugardtn Itacutan v Motdima Patutan 1 L It 

6 Mad 414 approved of BepInBehabiChovtdilbt 
V Annoda Pbosad Mciaick 

II L R., 18 Calc ,324 

41 Appointment of umpire by 

arbitrators— Umpires — Mode of appointment 
presented by contract — Delegation by arbitra 
tors of their right to appoint umpire —A con 
tract provided that disputes between the parties 
were to bo referred to the arbitration of two mer 
chants and that should the arbitrators bo unable to 
agree they ahould appoint an umpire The plum 
tiffs and defendant referred their dispute to two 
aroitrators These arbitrators disagreed in their 
report and referred the case to the Bjmbay Chamocr 
of Commerca for tho appointment of an umpire 
The Chamoer of Commerce appointed an umpire 
who made his award. Meld that the appointment 
of the umpire was invalid. The arbitrators could not 
delegate the power of appointment conferred on them 
by the contract Siam c Ludha Gkeua Dasto 
has ILB 17 Bonn, 129 

42. Incapacity to act— Act 

VIII of 1859 t 319 — Absence from the coun 
try — V. hen a person goes away from the conn 
try and remains away and there is no evidence to 
show an intention to return that person becomes 
incapable of acting as umpire within the meaning of 
a 319 of Act VIII of 1B59 Gadashab Moitb* r 
Gang a Pbasad Moira* 4B.LE.OC 89 


4. DUTIES AND POWEES OF ARBITRATORS 

43 Ascertainment of points at 

Issue— Decision on issue — All matters in differ 
ence in the ant including all dealings and transac 
tioug between the parties, having been referred to 
tho arbitration and award of certain persona the 
arbitrators should ascertain upon what points the 
parties aro at issue and upon each of these points 
coma to a hading Lcchmeb Nabain r i rui 

[2 N W, 150 
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ARBITHATIOrr—MB^axee? 

4 DUTIES A3SD POWERS OP ARBITRATORS 
— eonUnued 


ARBITRATION —canttnued 

1 DUTIES VND POWERS 01 ARBITRATORS 


— cone! tided 


44 Delegation of authority — 

Absent arbitrators —Arbitrators have uo power ti> 
delegate theur authority to others Thu* if sane of 
the arbitrators art absent tbiso present cannot ap 
point others in their stead buau’ajEET Nabais 
bison r Goober Pehsoad hARAlS bison 

[7W R 269 

45 Procedure of arbitrators— 

Technical rifles — Ariistutors are not bound by the 
technical rules of Court hEEBOX kuisirro JIozoom 
»A 8 C 1 ODEO Ltcuo* Moaoomdar 1 W R 12 

45 Evidence — \rbi 

trators ought only to tafee suth eiukutcaa is required 
by the tcruis of the agreement referring the quest i ;n 
in dispute to arbitration 3sSlsi5*rjlkA*>TA I aBA 
V.KTSU. t 0O?IA ijpVDABEB D*Sl 

[2 B L R Ap 25 

47 Matters referred by Court 

also by parties— Separate aicardt — Arbitrators 
should gi'e separate awards m a cast referred to them j 
by the Jud c ( and on other mittm referred to them 
by the parties instead of mixing them all up and 
giviug a general a* an! I ooaoo KoNnov Ljol 
bAEOO l BCKWABEE LALL bAHOO 

[3¥ R Mis 27 

48 Decision on mutter snot re 

ferred — The decision of arbitrators in a matter not 
in difference between the partus nor referred to them 
w null aud void for want of jmisihrtinu JIoshahei. 
fcniOK » hoxoircxTr Beva 15 W R, 172 

4 9 Power to order payment of 

fees to be condition precedent to hearing 
of reference —Thera is nothing in the Civil Pro 
cedure Code which authomes arbitrators to apply to 
the Court for confirmation of an or dir passed by them 
making payment of their fees » condition precedent 
to the heating of a reference Szbk r Roberts 

£1 L R 6 Calc 809 8CLB 439 

50 Interest after data of aub 

mission ~-C oj<j of reference— Act VIII of 1850 
j s 3 12 323 —Where all matters in difference be 
tween the parties m the suit were referred to arbit ra 
tvm under an older of Court —Held that the arbi 
trotors had power to award interest after the date of 
the submission and to dial with the costs of the re 
ference and award Mon ah LaIA r Nateo Ram 

£133 I. E O C 144 


51, — — Costs — O otisjiou to fix scale 

of costs — An award directed that the defendant should 
pay the costs of the suit aud of the reference aud of 
the award without fixing the scale On application 
to the O urt to do so the case was sent back to the 
arbitrator f r that purpose Held that when the 
order of reference gives the arbitrator full discretion 
over costs he at ue can fix the scale Easrot CttUS 
her Boss c Ramses PrratJMBaa 

tBourka O C 7 Cor, 160 


62, 

Code 1859 


317 et seq —At hoi e by 


Procedure 


reference made pending a suit all matters in differ 
ence between the partus ore referred to on arbitrator 
by the Court under let \ III of 18o9 e 317 el tea 
tue arbitrator has p iwirto deal with the costs of the 
suit Mcodoosoodch Cuommar c Rotxas 
C llEVDER bUAW Kon-AS ClICfBEtt Seaw C MOP 
hoosoodcn Cuowdubt 2 lad. Jur IT S 12 

53 Toner of arbt 

t raters to deal mth question of costs — Excess *» 
award —The parties ti a suit having referred the 
matters m dispute between them to arbitration the 
arbitrators wsthiut bung specially authorized to 
dtcidi the question of costs included m the aw ard a 
dirccti >n that the defendant should pay the costs of 
the plaintiff Ou the application of the plaintiff the 
Subordinate Judge under* G2i> of the Civil Procedure 
Code ( tet \IV of 183-) ordered the aw ard to be filed 
h Idiug that the arbitrators had as such an implied 
power to deal with the u sts The d fondant applied 
to the High Court uudtr its extraordinary jtmsdic 
tun praying that the record of the case might he 
scut foi and the ordir of the Subordinate Jud 0 c set 
aside Held that the arbitrators had no implied 
power to deal with the question of costs aud that oa 
tho defendants objcctun the {subordinate Judgo 
shtuld tare refused to file the award. Under the 
circumstauccs the Hi^h Court instead of setting 
aside the order to flic the award directed the award 
to stand g »d except so far as it awarded costs and 
that the decree should be drawn in accordance with 
it as it would be if it contained no direction a* to 
costs Baodcba Tu-aroukd i Beceah Govrn> 
hEHT LL B OBom 82 


5 SUBMISSION OF WARD 

54. Extension of period for 

submission of award— Practice —Application* 
for the extension of the period for the submission of 
au award and ciders thereon should he made in 
writing aud iccorded. Mov.li PflEiWl Sexx t if a 

EITAXEC hOVASSAX h.OXA Hxil 

[I t E 3 Mad. 69 

55 — — — Umpire — i?tii^ 

Procedure Code 1S32 s 509 — As in the ease of au 
arbitrator so m tbe ease of an umpire a Court has 
power to extend the period within which the award is 
to be submitted, ibe Court can extend the tune 
allowed to ao umpire under s 609 of the Code 

fverc IvAU t \ EVKATARAMATYAB 

(XL R. 4 Mad. 311 

59 ... — Order extending 

time for presentation of award ~A« order citeud 
xo 0 the time for the prescutatioa of au award upon 
application presented within time is not bid in law by 
reason of it* hai mg beeu made after the expiry of the 
j term which it purports to extend, borrtf v Got 
i ivbacsartas I L R. 11 Mad, 85 

57 — Omission to fix 

time for dehiery of aicftrd—Extention <tf time after 
I expiration of period fixed— Cn*l Procedure Code 
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ARBITRATION — -continued 

6 SUBMISSION OF VW ARD— wirfmwrf 
n m 50s 514 — The provision contained in s 603 of 
the Civil Procedure Code requiring the Court tofira 
reasonable time for the dein cry of the award is not 
imperative, but director) and non compliance with it 
d <e* not make the ordT of reference abortive and any 
subsequent arbitration proceedings ineffectual and 
b id. Under a 514 of the Code the Court may extend 
the tune for making the award after the time faxed 
therefor has expired. IIae Naeain Snon r Buac 
waxxKuab ILE 10 AIL 137 

58 Jfaimy and JU 

tug aicard — Aicard made but not filed tctlbin U me 
epee fied by order of Court — Civil Procedure Code 
(Act Xll of 1SS2J it o OS o 14 521 —The present 
suit for dissolution of partnership and all matters in 
dispute between the parties then to were by Judge's 
order dated 16th July 1SS7 referred to the arbitra 
turn of A and B The time for making and filing the 
award was by subsequent orders extend d to the 18th 
May 1838 The award was made on that day but 
was not filed until the 18th June 1888 Ihc second 
defendant obtained a rule calling on the other parties 
to show cause (infer alia) why the award should not 
be set aside by reason of its not havmg been filed in | 
time Held that the omission to file the award on 
or before the 18th May 1888 did not render it invalid 
The word made in ss 514 and 521 of the Ciul 
Procedure Code (Act XIV of 188°) docs not include 
the filing of the award. Uitebsey Pbemji c Shajxji 
Kavji L Ij. R. 13 Bom. 119 

59 Award leaving point at 

lesuo undecided — Omission from reference of a 
point in dispute— Decision by Court after submit 
siem —Where matters m dispute are referred to arbi 
tration and it is found that one question at issue is 
omitted from the reference and that the award re 
turned by the arbitrators contains no decision thereon 
the party interested should bnug the omission to the 
notice of the Court If he fails to do so the Court is 
not wrong m not passing any order or coming to any 
decision on that point 1 aj In ah atm Boy c Jua 
oessus Mookehjee 14W E 247 

60 Delivery of award to 

party — Completion of arbitration— Act fill of 
18o9 ts 31o 31S and 320 — Record of proceed 

i nfs — By an order of Court of January 17th 1867 a 
suit was referred to two arbitrators under s 312 Act 
VIII of 1B59 who were to make their award in 
writing and submit the same to the Court within 
three months No order for enlarging that time was 
made The first meeting of the arbitrators was held 
on May °2nd 1667 and four subsequent meetings were 
held at which all the parties attended and evidence 
was taken at the list of which meetings namely on 
27th July an objection for the first time was taken 
on behalf of the defendant that the timo limited by 
the order of reference had expired but the arbitrators 
proceeded with the refircucc The award was made 
on l°th August 1867 and remained with one of the 
arbitrators until lus death in August 18G3 Sabse 
quently it was produced by the other arbitrator on 
tbs application of the parties to the suit and delivered 
to the successful party by whom it was bright 


ARBITRATION — continued 

5 SUBMISSION OF AWARD — concluded 
’nto Court on the 10th May 18/0 and jud-ment was 
moved for in accordance therewith Held that the 
arbitrators had authority to make the award The 
award was properly submitted to the Court S 3ZO 
Act V III of 1859 docs not make it necessarry for the 
arbitrators to submit the aw ard to the Court personally 
Submission to the Court under s 320 is not 
necessary to the completion of an award under ss 315 
and 318 Although an arbitrator may deliver hig 
award to om. of ibe parties he ought not to hand 
over with it the proceedings depositions and exhibits 
Jaoat Sukdebi Dasi r Sanaiak Bysak 

[6B L R , 357 


6 REMISSION TO APBITRATORS 

61 Defective and illegal award 

—An award defective and illegal on the face of it 
should be at once remitted to the arbitrators Luck 
IX ee Nabaiy l 1 EXE 2N W 150 

62. Award containing mistakes 

omissions or defects — Cml Procedure Code 
1859 t! 322 323 324 -S 3 0 3 Act Mil of 18 9 
authorizes a Court which refers a case to arbitrators 
to remand it to them fir reconsideration when their 
award contains mistakes omissions or defects which 
cannot be amended by the Court under s 3°2 Such 
award on the refusal of the arbitrators to reconsider 
it becomes null and void without proof of corruption 
or misconduct under s 3.4 Sloans Kisuen r 
Buoobto Suyau 7 W R, 400 

63 — Application to remit award 

to arbitrators — Time for rmiuion — Ctttl Pro 
cedurc Code 18o9 s 320 —An application that an 
award be remitted to the arbitrators iu order that the 
proceedings depositions and exhibits in tho suit 
which had not been submitted with it to the Court 
under Act V III of 18o9 ■ 320 should be so submit 
ted ought to be made within tea days after the award 
has been originally submitted otherwise if the award 
be good on the face of it tho Court will give judg 
ment upon it Baney Mad litre Roy r 11 obey 
M onirH Roy 2 Ind. Jur N 8 16 

64 — Judgment passed on award 

within tune allowed for remission — Cmi 
Procedure Code 18o9 ss 324 32o — Remission 
after judgment — A judgment giv en according to an 
award under s 325 of Act VIII of 1859 without 
waiting the ten dajs prescribed by s 324 of that 
Act is illegal and will be set aside After passing 
judgment according to an award such award cannot 
be resubmitted to the arbitrator for reconsideration 
and correction Foheab Febshad r Pcbchcu 
Bab 2N W 235 

05 Remission to arbitrators 

after decision on special appeaL— A case 
having been referred to arbitration without provision 
being made for a difference of opinion and the 
arbitrators having given in differing awards tbs 
Court of first instance tried the case anew and dis 
missed the suit This decision was confirmed on 
appeal In special appeal the plaintiff asked that 
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ARBITRATION— -ecnltnaed 
6 REMISSION TO ARBITRATORS — continued 
the case might be sent back to the arbitrat rs with a 
pronsion ter difference of cpini n and that they 
might submit their award o second time Held 
that it was tx> late at this stage to all w such a 
course fnAKOOk Dass Cu ccAEEBCTTir r Ran 
Jeebcx CntrcKEBDOTTr 14 W R 150 

60 Refusal of ftrb tiatot* to 

reconsider award. Iho plaintiff in thu suit sued 
the defendants tj lecuvei ceitain m iieys presented ta 
him on his marriage which ho alleged the deftn 
dants had received and a[ pr pnated tu their ivra use 
The defendants denied that they had received such 
moneys but admitted tbit such moneys had been 
credited by the plaintiff s father to the firm in which 
they the plaintiff and the plaintiffs father were 
jointly intertsted a s aiast a larger am unt of moneys 
belonging tj the him which had been expended on tho 
plaintiff a mama s t ihe parties agreed to nfer tho 
nutter in dispute between them to arbitratijn and to 
abide by the decision of the arbitrat r Iho arbitra 
tor decided that tho plaintiff c uld not recover the 
mmey ho sued f r ana which hid been credited 
to the firm oi which he was o partner as a larger 
sum had oeen expeuded on his marriage out <f tho 
funds of the him ihe plaiutiff btaiucd the 
opini ns of certain pandits to the iffcct that under 
Hindu law guts ou mama 0 e are regarded as septroto 
acquisiti ns and prayed that the Muusif w uld remit 
the award with th se pirn us t the arbitrat r Ihe 
Munsii remitted the award with the pint ins re 
questing the aroitrat r to consider them aad to re- 
turn Ins opiui n in writing within a certain peri d 
Ihe aroitrat r havia 0 refused to act further the 
Muusif pr ceeded to determine the suit and gave the 
plaintiff a decree ou the gr und that in a joint 
Hindu lumily presents received on marriage do n t 
fall uit tba c mm on fund. Held (t eassov J 
dissenting) that thero being no illegality apparent on 
the taco i the award the Muusif was uot justmed in 
remitting the aw ard or in setting the award aside and 
proceeding to determine the suit himself but that he 
should hav e passed judgment in accordance with the 
award. Nanak Ckand t Ram Rahaiv 

[LL.R. 2 All 181 

67 _ — Refusal by arbitrator to 

act — /heard on one point only— itemisi ion to 
arbitrator — Limitation— A.d terse possession — A 

case was referred for decision to on arbitrator 
The arbitrator made his return deciding by the 
award only ono of the issues raised in the case n 
that tho defendants had been in possession of the 
land in suit for m re than twelve years The plain 
tiffs and tho delendauts claimed under the eamo 
landlord. Tho Muusif remitted the award to the 
arbitrator for determination of the other matters 
arising in the case the arbitrator however refused 
to act further in the matter and the Munsif himself 
took up tho case and decided it in favour of the 
plaintiffs. On opp~-al the Subordinate Jud a held 
that the award made by the arbitrat r was suihcieut 
fer tho determination of the case and reversed the 
decision of the Munsif and gave the defendants a 
decree m terms of the award. Held that as the 


ARBITRATION ' — continued 
G REMISSION TO ARBITRATORS— cojifiiiaei 
plaintiffs and the defendants claimed under one and 
the same landl rd ami the question between them 
being which tf the two had the better title to the 
laud m dispute the case c uld n< t have been c n 
eluded by the hading of the arbitrat r up n the 
questi n of p sscssiju and that the Mausif had acted 
ri a htly, on the or itrat r declining tj c tuple te the 
award in deciding the case himself JofAnnoir 
Mi so ex. Da ana r &aaibuij Naiii Mlnpdl 

1.1 I, It lu Calc 808 
68 ■ — Appeal impugning pro 

priety of order of i emiBsioa— C nil t rucedure 
Lode ii77 t 620 — An aw ard was remitted under 
s 6-0 of \ct \ ef J 8s 7 Tho aroitrat rs refused 
to reconsider it and the Court thcreup u proceeded 
with the suit and gave the plaintiffs a decree ihe 
defendants appealed fr m such decree on the gr und 
am ngst ethirs that the award had been impr perly 
remitted under s 52) Held that tho questi n 
whether tho award had been pr perly remitted under 
s 6-J tr not c uld be entertained in such appeal 
Add cl Hahjian t Iab Mauamuad 

£1 L R 3 Aa 630 
But see Geohoz t \ asuan ooliht 

[J. L.K. 22 Mad., 204 
and cases cited in the jm^ment in that case 

68 Omission of arbitrator to 

Carry out terms ot re eience— tomtjor parti 
tion and tu ta/ce uc unis — mil Jdru’-tdare Lode 
1377 tt 2 a20 622 o23—Julmj agreement to 
tejer to arbitration in Court— He ree — ihe 
sharers of a j int undivided estate agreed in writing 
that such estate sh uld bo partiti ned aad the 
aec uuts theie i settled by aroitrati a aud named 
one oi such sharers as aroitrat r und agreed that he 
sh uld settle nil the ucc unts 6h w the surplus at 
each sharer’s credit aud prepare 1 ts after partition of 
the lands mid h uses c tnprehended in such estate 
and have them drawn withm one year from the com 
pletun of the partition subsequently one of such 
sharers applied under a 523 of Act X of 18/7 to 
have such agreement filed in Court The other 
sharers not objecting to this course such agreement 
was filed ucc rdingly and the case was referred to 
such arbitrator iho arbitrator made aa award 
whereby lie partitioned such estate into Jots assign 
mg s me only of such lots by name nnd wherein he 
stated that he had not been able to settle the accounts 
owing to the default of the parties and that con 
sidermg that the partition sb uld take effect without 
any delay he did not ask for further time Hefurther 
stated that all the parties state that they will 
adjust the accounts after renewing the agreement" 
and he requested that the unassigued lots mi c bt be 
drawn in Court The Court made an order confirm 
mg the award aud it being objected that the settle 
ment of the ac ounts sh uld not be p stponeil but 
that they shuuld be settled as agreed directed that 
the arbitrator sh uld settle the accounts and gave 
him a year’s time f r that purp se and same of the 
parties not being w illrng to draw the unassigued 1 ts 
directed the distribution of such lots in reference to 
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ARBITRATION " — continued 
C BEAIlbalON TO APBITBATOBS— conclude? [ 
the age and number of the sharers Ileld that [ 
inch order was a decree within the mcamn 0 1 I 
is. _ and 5— of Act \. of 187 < that the arortrat r 
ih uld hims If have drawn such lots th sh ulii 
have mad the parties draw them but luasmucli 
as it w uld n t hate strained the a a rcim nt t hat i 
had such 1 ts drawn m Court and no bj eti u hau 
been taken t the acmtrat rut hating hill 9 It dra vu 
thtm it was n t incumbent on the C uit t hate 
remitted the award in order that the arbitrat r mi c ht 
ha e drawn them that tho Court h wottr sh uld 
not hat e distributed such 1 ts in the m tautr it lad 
<Lue nut th uld ha e drawn a 1 t f r utch ] us a 
and in acun 0 at it had d ne it had act d c litrury to 
the award and 1 r that rcas n its decree C uld n t be 
maintained and that is c n tinning tho award 
bef re the accounts had been s ttl d and an a vanl 
made m reepoct there f the Court had acted err no 
ously inasmuch as the award had leit uud tormuied 
a very imp rtant matter t» the settlimout ut the 
accounts and the Court th uld under ■ o-J of Act 
X of ls<7 have remitted the award t r the roc n 
evderato u f the aroottut r and as it had tho p wet 
tj remit it up o such terms as it th uglit fit the 
Court c uld hate all wod ne year it nocossary t r 
the • ttl mint ol the acc uuts and os this ucc uut 
and a Is Dicause the C urt had made aa rd r p st 
p rung the uttlem nt of tho acc uuts aud thor y 
made an rdcr contrary t and in ixc ss t the 
award its docxee must be reversed. bADlk. Au t 
Imuad Au K hah I L. fi 3 AIL *.8 j 


70 


- Ctitl 1 r o edure 


Code (li>82j i 521— Legality of order rem tt nj 
aicard Jor reco ns deration —Appeal —An award 
submitted by aroitrat ti to wli la all matters is 
dispute had oeen reterred stated that deieudaut has 
not produced any witness m supp rt of his c nteu 
tiun raised in lssuos N e 1 - 5 aud 0 houce we 
have onl j t deal with issues Nos 3 4 aud 7 aud, 
dealing with those ibbu b the arbitrat rs gate th lr 
finding lhc award was r mitted on the gr uud that 
the aroitrators had n t determined the issues Nos 1 
2 6 and 6 Held (1) the lo D ality of nu order remit 
ting an award i r the reconsid ration of the arbitra 
tors may be challenged on appeal against the decree 
ultimately passed and (3) that the a ard ou D ht not to 
have been remitted there vat no ill galitj on the 
face of it and there was a decision ou the whole 
matter m issue between the parties Moth oranath 
leuaree v Dnndatun leiaree 14 It L 327 
AmtnCa Dan v ftadyar Chant Pal 1 L 1 11 

Calc 172 Xanak Chand V Lam \arayan 
1 L E 2 All 181 and Stkramjit ki gu v 
lluiam i Degam L. L 1 3 All C4J referred to 
GKOHQB r \ A8TUN SOOBX 

IT.L.H 22 Mad 202 


7 BEVOCAriON OF OR WITHDRAWAL 
tBOil AEUiTR VTlUN 


ARBITRAT I ON — continued 
7 PEVUCUION OF OP WITHDRAWAL 
H UM VI BUB Vl ION — continued 
made SbrcbjeetIi bain Srvan t Qoceee Peb 
shad Nabaiv oivoh 7 W R 209 

72 Mode of revocation —A re 

eocati a b» d d eta sot aeid a deed bv winch a per 
a n lads linns It to abide by the docisun of arbi 
trat is I ovooa un b\ pirol may set aBide a par 1 
i D r oment Jioticc is uit ncciBsarj Alla Ayappa 
r XdVDLLA PebaIIA alias PEBiUBOTLO 

[3 Mad. 82 

But see NaCJASaWHT NAIK t EOVJATAStr 
Naik 8 Mad 40 

73 Telegram stay 
i y pr ceedinyt —In the course of aroitratlou pro 
ceedi igs in Calcutta me of the arbitrators received 
two t I rams purper mg t be sent by the plaintiff 
and defendant m lUrjeelmg to the arbitrators the 
terms of which wer btny further pr ctedings 
ar on D e m itt rs here Held that the telegrams sent 
to the aroitrators did n t amount to a revocation of 
thtir authority Rellib e l baser 

[ILE 2 Calc 445 

74 Lapse of time 

1 re umption of revocation from Suit to enforce 
agreement t rtjer — W here some months had elapsed 

ith ut either pirtj talei i e aetun to carry out au 
agreement tj refer a dispute t arbitration the plain 
Ulf as held uot to be denari ed from considering the 
a rteiueut r voked aud pr scouting his suit Jeoba 
E li on Coll i Harr ha Peushad 

[1 N W Ed. 1873 252 

7 o Ground for revocation— 

kuj e t ause —An a ru me at to refer an existing 
dispute to »r itration is us bind ng and capable of 
cu reemeut as a ij other lawful contract and a sub 
mi i u ol such a di pate tj arbitration once made 
is not wiehout ju t and suthcient cause revocable 
Alla Ajappa v \undata 1 era ya 3 Mad 82 
overruled Pestongee busier can/ee v Maneckjee 
3 Mat 183 and kanlanja v Rimarat/a 7 Mad 
2o7 i llowed. XAOASAWitr Xaik r 1 onoayauy 
Jsaik 8 Mad 48 

76 Long and on 

reasonable delay in the conduct of the proceedings 

CtctlPro edure Code (Act XI} of 1SS2J t 523 

A submission to arbitration carl only be revoked on 
go d gr unds 1 he claimant in a reference to arbi - 
trati n is th pers non whom ccetens panb s it is in 
cumbent tJ pr m tc the conduct of the proceedings 
and when thir fore there is a 1 ngand unreasonable 
delaj unexplained by any act ef the other party either 
conducing to it or consenting to it or waiving rt the 
latt r u prims Jacie entitled to decline to go on 
with the reference and to revoke the agreement for 
submission \\ here an agreement to refer has been 
dull rev ked the Court is inc m patent to order rt to 
be tied nuder s 6-3 of the Code of Civil Procedure 
CoLxr c Dacosta 1. L. B, 17 Cal cl, 200 


7L Revocat oa of agreement 

to ie er— -It is aim st a uuiverael rule that a 
tubmiitiou to arbitration is revocable before award 


77 Omission to fix 

time utthm icf ich atiard should le made — Lotice — 
According to the proper consjuctioa of the Cods cf 
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ARBITRATION— continued 
7 REVOCATION OP OR WITHDRAWAL 
FROM, ARBITRATION — continued 
Civil Procedure (that is to say construing it with 
reference to the constitution of the Civil Courts of 
India and the abiding direction to them to proceed 10 
all cases according to equity and good conscience) 
when persona have agreed to submit the matter m 
difference between them to the arbitration of one of 
more specified persons no party to the agreement can 
revoke the submission to arbitration unless for good 
cause and a mere arbitrary revocation of tbo antho 
nty is not permitted Where no time was originally 
fixed withm which the award was to be made it is 
open to either party to hasten the proceedings by 
giving notice to the arbitrators that the award must 
be made and au umpire appointed within s reason 
able time but where the time elapsing after the notice 
lias been actively employed by the arbitrators and 
the delay has bum owing to necessity which they 
could not control the parties cannot recede from 
their submission by reason of the notice Pestoh Jeb 
Nussbewanjee r JUnockjee A Co 

[10W R,PC,51 12 Moore a I A , 112 
Abeaxhee Kooeb c Oodfh Snron 

[15 W R ,331 

78 After the parties 

to a suit have agreed to refer it to arbitration and the 
order of reference has been made by the Court under 
s 608 of the Civil Procedure Code neither of them 
can arbitrarily and on no sufficient ground withdraw 
from the agreement Petlonjte Buster icanjee v 
Manockjee 4 Co 12 Moore s I A 112 followed 
NABSUKH Tai 1 UHADAI L L R 7 All, 273 


79 — Revocation of eubmis 

Sion. — A submission to arbitration once made 
cannot be revoked except for good cause It cannot 
be revoked at the mere will of one of the partita to it 
Pestovjee huetenoanjee v Manockjee if Co 12 
Moore?* I A 112 referred to Suitah Mvhau 
had Khan r Sbeo Peasad 

p h R , 20 All , 145 


80 


- Appointment of new arbi 


trator Power of— Civil Procedure Code ( Act 
XIV of 1832) ,3 606 608 610 521 —On 

19th June 1881 an application for an order of 
reference was made under a 506 of the Cm] Proce 
dure Lode (XIV of IBS 0 ) by both parties to a suit 
It was signed by both defendants and by the plain 
tiffs pleader As tho plaintiffs pleader had not been 
specially authorized in writing to 30m in the 
application the Court postponed making any order on 
the application till the 23rd idem. On that day the 
first defendant did not attend the Court but the 
plaintiffs pleader produced the requisite authority 
aud the Court made an order referring the suit to the 
decision of tho arbitrator nominated in the application 
of the 19th On 27th June the first defendant made 
an application to the Court to revoke the authority of 
the arbitrator and appoint a new arbitrator m hw 
place on the ground that after signing the applies 
tion of the 19th he had become aware of certain 
circumstances connected with the arbitrator which 
showed that he was not worthy cf the confidence 


ARBITRATION — contm ucd 
7 PEVOC VTION OP OR WITHDRAWAL 
FPOil ARBITRATION— continued 
reposed in him N 0 final order was made upon this 
application till after the submission of the award 
when it sms rejected on the ground that tho charges 
of misconduct and partiality imputed to the arbitra 
tor were not made cut Meld first that the first 
defendant not has ing objected to the appointment of 
the arbitrator on or before the 23rd J noe 18S4 when 
the order of reference Was made must be taken to 
have tacitly acquiesced m tho coarse adopted by the 
Court and that such acquiescence amounted to a fresh 
submission Ardesar Mormosji TVadia v Secretary 
of State for India 9 Bom 177 and SreenatA 
Ohote x Ea) CA under Paul 8 IV E 171 followed. 
The objections raised by the first defendant could 
only be considered after the submission of the 
award and then only to the extent permitted by 
a 621 of tbc Code oi Cinl Procedure (XIV of 1682) 
W hen once a matter is referred to arbitration it is not 
competent to tho Court under the second paragraph of 
s 503 of the Code of Civil Procedure (Act XIV of 
18 82) to deal with tho matter m difference between 
the parties except as provided in Ch XICXVII of 
the Lode There is no section of that chapter which 
authorizes the Court to revoke the authority conferred 
on an arbitrator and to appoint a new one except m 
cases foiling stnctly withm the purview of s 610 of 
the Code where the scopo and object -of the refer 
encc cannot be executed. It is only in those cases 
apparently that the authority conferred on arbitrators 
can be revoked ‘ for good cause the cause being 
such as is contemplated in that section us where 
an arbitrator refuses or neglects, or becomes in 
capable to act or leaves British India under circum 
stances showing that he uffl probably not return to 
India at an early date I he enactment of the 
second paragraph of 1 608 of the Code of 1882 
which does not occur in the corresponding section (316) 
of Act VIII of 1859 has the effect of rigidly restrict 
ing the Courts to the exact procedure laid down when 
dealing with cases in which the appointment of a new 
arbitrator become* necessary liAimBUAl Kabqi 
bhai r Shankab Sai L 1m B, 10 Bom, 381 

8L Revocation by one party— 

Sufficient cause — Ctcil procedure Code 1359 
* 326 —Tho fact of one of the parties to the agree 
ment revoking his submission is not a sufficient 
cause within the meaning of s 326 of Act VIII 
of 1859 The English cases on the subject considered 
PESTONjee Ji C8SESWANJEB t hlANECKJEE 

[3 Mad., 183 

S C on appeal 12 Moore a I. A. 112 

[lOW R.P C SI 
SANTANJA V RA51ABAYA 7 Mfld, 257 

82. Examination of arbi 

trator aa a witness — A reference to arbitration 
made under an order of Court cannot be revoked at 
the instance of a party If an arbitration award is 
set aside and the matter is tried as a suit before 
the Court, the arbitrator cannot be examined as a 
witness as to the grounds of h« decision but only 
to prove any admission which may have been made 
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ARBITRATION — continued 
7 REVOCATION OF OR WITHDRAWAL 

FROM ABBITP kT10 \— co ntiuued 
before him in the course of arbitration and 
which might he material evidence Nn.vo*<EE Po9* 
r iloiinr a Cunszs Doit 171V h, B10 

83 Revocation of agreement to 

have case decided on the evidence of third 
person-^fei X 0 flS73 (Oath* Act) ss 812— Art 
X o/iS77 fCtriZ Procedure Code) Ch A XXVII 
—The plaintiffs and some of the defendants in a suit 
agTted that the matters in difference between them in 
the suit should be decided m accordance with the 
statement made <m oath by one J after he Lad made a 
local enquiry into inch matters The Court trying 
the suit accordingly directed that J should be cram 
med on a certain day Before J was examined the 
defendants objected to the case being decided in accord 
ance with J’t evidence but the Court disallowed the 
objection and having taken J • statement on oath 
decided the case in accordance therewith Held by 
Stuart CJ that the provisions of ss 8 to 12 of Act 
X of 1873 were not applicable to the reference of the 
rase to <7 that such reference was in the nature of a 
reference to arbitration tinder the Code of Civil Pro 
eedure that it would have been valid and binding on 
the parties had all the defmdants joined in it but 
that as all the defendants did not do so the pro 
c ceilings were illegal and they should be set aside and 
the suit be decided on the merits Held by OLDFIELD 
J that the reference of the case to J w as not made 
under or governed by tbo provisions of the Civil Pro 
ctdure Code relating to arbitration and therefore the 
defendants were competent to revoke the agreement 
and that assuming the reference was made under the 
provisions of the Oaths Act there was no rulo of law 
prohibiting the relocation of such a reference and 
therefore the defendants were competent to revoke the 
same Leebbaj Si*>ob v Dulhma Kuab 

PLE 4 AIL 302 

84. — Revocation by Court— III 

nest of arbitrators — C n l Procedure Code 18o9 
r 318 — Where one of the arbitrators had been ill 
and the time for sending it m elapsed before they 
could make their award the Court superseded the 
arbitration and recalled the suit Joseph r SHEER 
kpb Bourke O C 358 

85 Withdrawal from arbitra- 

tion — Civil Procedure Code 1859 t 326 — Either 
of the parties in a reference to arbitration may with 
draw from the proceedings at any time previous to 
the waking of the award unless the submission to 
arbitration has been made a rule of Court under 
s 3-G of the Civil Procedure Code Alla Atappa v 
NtfNDAIA PERAIYA alias PZBAMBBOTLU 

£3 Mad. 82 

But tee Nagasawmt Nate r RungasahtNaix 

[8 Mad 40 

83 Refusal of some arbitrator# 

to act— CiwZ Procedure Code 1859 t 319— S, 
fusal to nominate other arbitrators — Withdrawal 
from arbitration — Where somo of the arbitrators 
named in an arbitration agreement refuse to act and 
the parties do not agree to appoint others instead of 


ARBITRATION — continued 
7 REV OCATION OF OR WITHDRAWAL 
FROM ARBITRATION — concluded 
them it is not incumbent upon the Court to appoint 
other arbitrators unless both parties agree tho provi 
non of b 319 being not obligatory but simply per 
missive Held further that under such eircum 
stances the refusal on the part of one party to nomi 
nate other arbitrators docs not amount to a with 
drawal from the agreement to proceed to arbitration 
Sada Sookh r Shiva Dval 1 Agr»> 100 

87 — Withdrawal from arbitra 

tion — Ground for withdrawal — A party is not cn 
titled to withdraw without good cause shown from a 
submission to arbitration Where an award was about 
to be pronounced and a party withdrew on the grounds 
first that the arbitrator was entering into foreign 
matters and second that a minor was likely to be 
interested who would not be bound the grounds were 
held not to constitute a good ground for w ithdrawal 
Bam Coomab Sbaha t Kala Chakd Shaba 

[21 W R.395 

88 Agreement net 

fully carried out as to number of arbitrators — The 
parties to the suit agreed to refer the disputes between 
them in another suit to the arbitration of five persons 
named by them and did not agiee to accept the 
decision of any less number of persons so nominated 
Three only of the arbitrators nominated were pro 
ceedmg with the arbitration and one had declined to 
ait Held that the suit which was one to put an 
end to the arbitration was maintainable FabuESHAR 
Dai t Ham Naik 7 N W 357 

88 — — Agreement to 

withdraw suit — Failure to make award— Appliea 
honfor restoration to file of Court — A suit was by 
order of Court referred to three specified arbitra 
tors w ho were to make an award within six months 
and in case of difference of opinion all matters In dis 
pnte were to he referred to the decision of an umpire 
The arbitrators had only one meeting at which an 
agreement was come to by the parties to settle all 
matters in dispute among themselves and withdraw the 
matters from arbitration which was accordingly done 
bnt nothing appeared to have been afterwards done 
No award was made by the original arbitrators within 
six months from the reference On application by the 
plaintiff to have the suit restored to the file of the 
Court — Held that the suit was still pending the 
arbitrators not having determined it while they had 
jurisdiction to do so, and it was ordered that it should 
be brought again before the Court Gapi Nath 
Nandi r ^hib Chandra Nandi 

[0 B Zi R. Ap , 74 


(a) Construction and Effect c 
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• Rule of construction,— An 


award should be construed not by oral evidence 
given by the arbitrators but by looking at the lan 
guage of the award itself Gunibhee r Chctay 
LA« i 3 N W 117 
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AHEirEATZOlF— continued 

8 AWARDS— oontinued 

0L Award of Ho ! 

nature of a family eeWement d recitm on annu tv 
to It paid ta ha y it i atidoin — An sward 
drawn by an unprofessional arbitrator in India is [ 
not to be construed according to the same pnnetnl a 
as an award settled by ceuns 1 rr a a- licitor m Eh* 
land but in aeccrdancc with what may reasonably 
be supposed under the eirco instance a of the cus to 
hare been the intentions of the arbitrator Where 
an award which was of the nature of a family 
settlement between a father m ther and son if 
certain property which liad been pirrn bi tlio father 
to the mother in lieu of d< wrr and then hy tlie i 
mother to the son dire<t<d that a certain annuity I 
should be paid out of the pr potv to the fsthrr and 
mother ta laijat wRhdain it was ft d that the 
annuity was to be rnid dnnnp th j mt lire* of the 
father and mother and also dnnnp the life of the 
niTiror Abpci Majid Khai. r Kanin BritAM 
[L Xj. It 23 All 245 
62. Eff ct of award— ^ qnnfurt 

of atrrrd ly port et If rid that the j«rti s having 
signed the award f arbitrati n nirst be bound bv 
that until it is legally a t aside and until it is at 
aside a suit to nf reen htsirrr jvetirrof fb award 
is not maintainable Gcim An Ki»v !n#i tt 
Kuan 2 Ag»a 224 

03 ■ - - — Port!/ added 

dvr n<r art trot rt In a suit pending before artitrn 
tnra a pers n who ia mode a e plrmliff n rpjlic 
tion and male* no obi <tirn t tl arbitral n is 
hound bv tb e ward c Wta'*athBi w/ Fi » r\ 
Mint* Me xehj tt BW P 130 


• Te f tv e 


n»i» oil to artitraf cn rod a a T d p n t* t matt r 
»n »u\t t tfe rr »\ ft mi aft An award upon a qi S 
tion referred to arbitrator* on wl se part no mis 
Conduct or midst appear* eorrlndrs the parties 
who have «u v mitted to thereferenee frrm aft rwarda 
contesting in a suit the oursti n so refrrrrd and 
diapescd ofby the award Tuv. widows of adecesa d 
Hindu referred genrrallv t arbitrators the question 
of their n bts rrapeetivelv m the estate of tbfir 
deeeased hoBband including the m tier nh th r 
there was or was n t any on a disentitling the 
widow who afterward* bro^cht thi n it f r hr 
share in the estate a rai stth other who had otfc ined 
pesa esion of th wh le The arbitral ra declared 
her \n he disentitled to snt< eed to anv p rti n of the 
estate and awarded h r maintenance rrlv Jit d 
tl at m the ab» nee of m stab rr mi e rd rt on th 
part of th arbitrators the an aid was binding on the 
p rti e nnAOerc r Chav" h 

[J.L.R. 11 Calc 388 L. B 12 Z A 67 


OB 


- Tt 


JJttappe 1 ef otjeet f 
Tt dt 


ard Pe 
part e*~ Ttelv 

A/t ‘ US An artitrst r*» wgrdd flared the 

of n member of a Hindu family jmnth p, ss es d rf 
villace h naea and property «i rh member heme deaf 
and dumb and not a party to the arbitrati n and 
award He afterward* sued for aeparate possession 


AUBITjiA TIOU - —oonti nued 

8 AWARDS — continued 

against the rtliere who in their defence denied hi* 
title to inherit bi "Hindu law on account of hi* phy 
*ie#l infirmity which uae from birth The award 
having been produced at the hearing — held that 
this m mber of he /amilv being a atraneer to th« 
submission to arbitrati n waa under no obligation to 
abide bv th award and that he consequently Could 
net avail himself of what the award contained In hi* 
faronr JlnM c jvcn r C A >’GA ^attai 

[IL.B 6 AIL 322 L.H 11 L A 20 
Affirming dec-men of Hirh Court in Givax 
Sakai r Hiha Siaon I I*. E 2 AIL 809 
96 - — Award not mode 

cn ref rtnet tv alt port ti — An arbitrati n award 
not bring one s lneh has been made upon a r ference 
bv all thp parties to the arit ia net rapabl of being 
conv rtrd into r fieal decree under thp prov ai n« of 
Ch VI Act III of 185 th u h it ia evidence 
a«-*inst an' pnitv who arTepd to the reference 
Bfivct Ciicvteb Rantbjee t BBTure fnrimr* 
Bawerjzz 1BW I? 427 

87 . — — , — (V* tat fn efBi 

trat on~-Ar nt a h/ n award —A dispute having 
a is n »* to tl bmrdarv of two rrtatr* the parties 
l in d in a p-tifi n t« tie c ettlement Officer of the 
dis*n t to eppu t arbitrator* for the pnrpcae of 
■ tilin'* the bonndarv Th t ffieer eppointed arbi 
tr-tor wh sub* qnentlv ms V the f 11 wing award 
Bein'* n th prr* ree ei* the larprrdsr a rf both 
parti a t Lend wo fliedr|v*i»t -eof th witie«* a of 
b t)i parti » nolhed *rotedl ralitv n~d made mvrgti 
mti n n"d erqnirv on the *prt nod having ebs rved 
| th esp-et of th pi rp we have a Warned as 
f 11 r Thrv then pr ee dfd to *t»te the h nndary 
C in <* al no wrst fr m the hl"h peek of ^athoo 
P har mlueli r* n th aenth of I npl ara a one 
r me* to a rn li call d Rmerrh on the am th of It is 
Dwithi didi m Hh mrdsbad on the north of that 
curb is Kolarknonda n Belnntfa on the eat of it ia 
P nna hill « n the rest B nth and writ w Mahmu d 
•bad on the n rth is Help tte At the feet of the 
award were tl e word* Decision of the arbitrator* 
e nfjnred dated and signed ha theDepnty C ll"eter 
The p rtiea to the award afterwards petitioned 
tl c rttlrm nt Pffi cr to lav pillars along the line 
e ttl d bv tl e arbitrator* bnt he refused tl e applies 
ti n but m d an rrdcr that if th petition ra 
rorgtmet th pillar* themselves th re will be no like 
U **d of <\Vj -vti n 1 ercaftcr It Uuot uee tsarv for 
th Co rt t pass a r>v erder in this matter Bed 
(11 th t b th parties had arceptrd the award (2) 
that the award waa not a mb i mens (31 that the eff ct 
of the aw rd « a not merely to detrrmtne possession 
at tl e tn e but t determine th n ht to the lan ♦ 
itvK Rayarsjrv CnrcsEBrrrTE r Ram 
Pbc«a» Das* 13C L.E 26 

C8 Pe fatal to award 

in' ere t to 3<at mrdan — tt tin wort go or — Plain 
tiff ulm was a Mnhemedan aued upon a m rtgage 
eveenttd hy the defendants uho were also Mahexned 
kqs to secure certain Bums adv need by bun With 
interest at 24 per cent The defendant* pleaded tn 
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ARBITRAT ION — conlt nned 

8 AWARDS — eon ftnirnf 

award by which the arbitrator to whom tho question 
of the defendants Inbiltty under the mortgage and 
certain cr ss claims v hieli tli defendants urged 
against the plaintiff 1 ad l cen referred had found 
that the plaintiff was entitled to a particular sum 
under the roortga-e for principal but that as a 
Hahomedan he was not entitled to any sum for inter 
est The plaintiff contended that the an art was 
bad Held on appeal that the plaintiff was not 
enti 1 d bj reason of interest having been disallowed 
to treat the award as a nullity that the omission by 
the arbitrator to allow interest was o mistake which 
mi~ht be rectified by the Court aod that the award 
mu t be tab n to he binding on tl e plaintiff Held 
further that the plaintiff was cntitl 1 to proceed on 
the mortgage and that the sum found due by the 
sward harms been a portion of the mort age debt 
the plaintiff was entitled to the usual mortgage 
decree for the sum found due will interest at 24 per 
cent from tie date of the sward Moovzoorad 
Dowlah r Hehidi Begum 7C LE 206 


09 Maintenance 

Grant of village! for— Mature of grant u/et/er 
absolute or returnable A grant of villages was 
made by a talukhdaT to his \ ounger so for mainten 
ancc The elder Bon inherited the family talulch la 
the next generat on in 18b • an award was m ide bv 
a body of Oudb talukhdirs as arbitrators on the sub 
mission of the disputants who duectcd that the 
viUigo given as maintenance be doom 1 m fai ur 
of the grantee to Continue as heretofore The 
questions raised in that award were whothor the 
villiges had teen granted only for life or were in 
he itable by the descendants of the grantee aud 
whether tl e t lukhdar or the holder of the grant 
fer the time beim* was liable for the revenue on the 
villages The anno questi ns were now raised by 
the third gener tion v ho ere the great grandsons 
of the grantor on the construction of the award 
There w b no limitation in the original grant of the 
villages to the grantee personally nor was the grant 
expressly d dared to be to 1 im and his lineal descen 
danta through m lea But possession had f How cl 
in that order and the talukhdar had alnavi paid the 
revenue The awarl not bavin-* been filed wi bin 
six months after the passin-* of the Oudh Estates 
Act 18C9 did not como w ith n s 33 of that Act 
Held (1) that the award was noton that account in 
valid It was obligatory upon bott parties to the 
submission and upon ti ose whose interests they re 
presented (2) That ev ideuee of the antecedent pos 
session f the villages as well as i f the quasi j idi 
ci 1 cts of the arbitrators was admissible (3) That 
the terms of the award conferred up n the grantee 
aud his descendants the ri„ht to possess the villages 
free f rent to the taluk h lar w 1 o remained reap ns 
ible for the revenue (4) That the ullages ould 
no revert to the talukhdar’s line untilthe line of the 
grantee s descendants should I avo become extinct 
Braiya Abdawan * n><as e Udey 1 batab biRon 
[IL.II. 23 Calc. 838 
L. R 23 L A 84 


ARBITRATION — eontm ned 

8 AWARDS — continued 
(5) Enforcing Awards 

100 Requisites for enforcing 

award — J u Jgrt ent and decree on award —By 
Ueitha and Pinhey JJ — Bef re effect can be 
given t) an award by cxecuti n pr eecdinga there 
must be a judgment according to the award and 
a decree fell wing therein Ishwaudas Jaojttan 
das i Dosibai ILE, 7 Bom 310 

lOL Award allowing mainte 

nance xn perpetuity — Enforcing an aicard 
let/ and lifet me of partes— The plaintiff and the 
defendant were memoers of a deshpande family m 
Khandrsh An arbitration award dated 1838 which 
was assented to by the aucr6t re of the parties pre 
vided that the defendant s father sh uld c ntmue to 
hold the deshpande vatan and pay a certain all w 
ance ta the plaintiff s father and two uncles unless 
they sh uld see fit to make a partiti n The plaintiff 
alleged that the allowance as fixed was payable in 
perpetuity and was paid till 18l4 65 when it was 
st pped and prayed fra decree declaring him entitled 
t it and arrears f r eleven years Held that effect 
c uld n t be given to the award as a decree as no 
C urt w uld pass a decree fixing a grant f mainte 
nance in perpetuity that an all wance fixed by a 
decree as miintenauce was crdinanly liable to be 
varied en the party rdcred t pay it sb wing cir 
enmstanees reodmnt it equitable to make the van 
ati n aud that there being no reason to snpp se 
thit the arbitrat rs had any idea of fixing tbc all w 
ance f r a 1 n^er pen d than the lifetime of the 
parties aud all th se parties being dead no effect 
c uld any lrnger be civen to the award MadraT 
bav Deshpande v Kaxibat Deshpande 

[ILE 7 Bom 161 

102 Agreement to be bound b 3* 

majority — Refusal of orb trator to act — Where 
a case was referred by a C urt t the arbitrati n of 
three pcrB ci and the parties t the reference agreed 
to be bound as to the nutters in dispute by the dcei 
■l n cf a map nty cf the arbitrat rs and ene cf the 
arbitrat rs subsequently refused to act and withdrew 
fr m the arbitrati n — Held that tbc Ccnrt C uld 
n t pass a decree on the award of the remaining 
arbitrat rs and could cnly under s 610 of the 
Civil Pricedure Cede appoint a new arbitrat r cr 
supersede the arbitrati n and proceed with the suit 
AasirAltv Tinoo Boss a 6 TV E 05 and Boh tl 
khand and ii maun Bank v Fair ILE 6 All 
46l referred to N and Bait r Fakir Chand 

[L L.E. 7 AIL 623 

(e) Power op Court as to Awards 

103 Confirmation of award— 

Duty of Court — The C urt, in passing judgment rn 
the arbitrati n award must c rfine itself to the platu 
tiff’s clnm and give a d cm a thcrccn Truyatii 
Chowdby v SfAvici Chtndeb Dass 

[14 W R 468 


— If a Court re-ranis an award as not open to nbjee 
tion such Court must deliver judgment in a re r lance 
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ARBITRATION — toxUnued 

8 AWARDS — -continued 

with the terms of such and not modify the 

same LrcmtEB hAEAEs r Pns 2 If "W 160 

105 Adding to 

award on confinn/jfton — The Court can only give 
judgment in accordance with the award and cannot 
add an order for interest to it if interest has not been 
given Moitfs Laix Shaha r Jotvabatn Shaha 
Chowdhbt 23 W R. 105 


106 • Plea of jam 

diction on limitation — When an award has been 
made no plea of jurisdiction cr limitation can he 
raised before the Court which is to pass its decree 
according to the award. Aueen ChTnd t- Mew 
stroo Kras lAgra Rev , 53 

107 * — Reduction of 

aumBer c/i mtolmentt « here payment ly i attalment 
tt ordered — CiriZ Procedure Code it 51S 5 22 — 
The arbitrators to whom the matters m difference in 
two suits for money were referred to arbitration 
made an award for payment to the plaintiff of certain 
sums by the defendant and further directed that 
these sums should be paid by certain instalments. 
The plaintiff preferred objections to the award in so 
far as it directed payment by instalments and the 
Court holding that the arbitrator* had no power to 
make such a direction modified the award to that 
extent under s 618 of the Civil Procedure Code 
On appeal the District Judge while allowing the 
power of the arbitrators to direct payment by instal 
ments reduced the number of instalments which 
had been fixed. Held that as it was clear that the 
reference to arbitration gave the arbitrators fall 
powers not only as to the amount to be paid but also 
as to the manner of payment the lower Appellate 
Court was wrong m reducing the number of instal 
ments winch bad been fixed. Per Mahmood J — 
The word award used in the last sentence of 
s. 622 of the Code must he understood to mean an 
award as given by the arbitrators and not as amended 
by the Court under a. 518 The words m 
excess of or not in accordance with the award used 
w a 522 were intended to enable the Court of 
appeal to check the improper use of the power con 
ferred by s. 518 Jawahar Srson r Met Paj 

[LLB. 8 AIL, 448 


108 - 


Power of Court 

to order tale— Award without power to tell— 
Power of Court to go Beyond award when made a 
decree of Court — TVhere the partners of a firm in 
their partnership deed agreed to refer their disputes to 
arbitration and the reference made in pursuance of 
this agreement gave the arbitrators a power to make 
partition but omitted & power to tell —Held on the 
award being made a rule of Court that the Court had 
no power under 8 32G, Act Till of 1859 to order 
the sale of certain property of which the arbitrators 
were unable to make partition and the sale of which 
i^ff..I eC0 ^ rnCnde,i on that ground. CmrvnroNT 
Passes r >xmirreB Dasse* 3 C L. R. 357 

, 10 ® 7TT, - Grant of right 

efwaynotg realty award— Award for Vartit on- 
Suhejuint SSI t for right of wag not ofnteett ty - 


ARBITRATI ON — con ft no ed 

8 AWARDS — continued 

Where the house and land* of a joint Hindu family 
were partitioned by the Court according to an award 
made by an arbitrator to whom the parties had agreed 
to refer the matter — Held in a subsequent suit that 
the Court could not go behmd the award and allow one 
of the members of the family to claim a right of way 
from the family house to a public road through the 
lands allotted by the award to another member such 
nght of way nrt having been grunted by the award 
and there being no such nght of way of necessity 
Gotal CmnDBB Rot t Bbojetdso Coomar Rot 
[5 C la XL, 338 

(d) A Aim nr or Awards and geoutd toe 
BETTIS Q THEM ASIDE 

110 Reversal of award— Cin/ 

Proc dure Code l*o9 t 324 — An award is not rever 
sible unless the provisions of s 324 Act YTTI 
of lSo 0 apply Reedoy Kisto Mczoomdab v 
Puddo I.ocHr*r Mtzoomdax 1 W R, 12 

111. " • Application to set aside 
award — Fxtention of time for applying to tet atide 
award — Ci ed Procedure Code 16o9 t 324 —In 
an application to set aside an order made by a J ndge 
in chambers extending the time (of ten days) for 
making an application under s. 324 of Act VUI 
of ISoO to set astde an award on the ground of mu 
conduct of one of the arbitrators and of the umpire 
— Reid that the words of the section being in their 
ordinary import obligatory and there being nothing in 
the other parts of the Code to show that bucIi con 
struction was at variance with the intention of the 
Lfjn lature and a similar provision having been held 
by the Courts in England to he imperative that the 
application to set aside the award must he made within 
the ten days provided the Court be then sitting 
and if not on the first day of its sitting after that 
tune and that there is no power to enlarge the time to 
make such application. Ed Am Shapobji r Talsi 
das SrvDABDAB 2 Bom. 285 2nd Ed, 270 

Edtmi Shajubji r Tulsidas Scvdebdas 

( 1 lad. Jar XT S., 234 

112. Ground for setting aside 

award — Relay n return ng — An award made by 
the consent of the parties cannot be set aside merely 
by reason of its hiving been sent in a week later 
than the date appointed, when each delay is not owing 
to misconduct or corruption Amees Chou v 
Mendiioo Khan lAgra Rev 53 

US - — ■ — Fraud —To set 

aside an award there must have been seme fraudulent 
suppression of evidence or other malpractice of the 
successful party which should be d -finitely stated in 
the plaint Hun Cum Da_s r HaZABee Mull 
(1 Ind. Jar 0 6 12 

U4. Jneofui»/«i<y is 

award — An award of arbitrators cannct be Bet aside 
cn the ground of it* being inconsistent because tbeplea 
of the defendant wa« proved as to part of the case 
and not as to the other Dhbbaj Pot r Kabticx 
Cbundxr Sircar "W It 1884, 153 
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ARBITRATION— coa/i » u ed 

8 AWARDS— tt*ttmved 

115 Citil Troeedvre 

Code ff-59 ts 32’ 3°3 3°4 — " here by the terms of 
a reference t aTbitrati u all matters in diff rence are 
referred t the arbitrat r the C urt mil n t m dify 
(*. 32-) remit (a 323) er set aside (s S Q 4) 
the award cn the grund that the arbitrat r in 
his discretion has awarded damages to the plaintiff 
and at the same time male him pay all the c sts 
when it is n t sh wn that he exercised the disereti n 
giv cn him improperly Mohendbonatii Hose i 
hicssEK Manoee llncL Jur N S 224 

110 — Document wrongly 

adm tied in ev dence Pncifeeei communication 
’—refusal to confirm atrard In a case referred to 
arbitration the defendant contended that ns he hid 
tendered the am nnt awarded to plaintiff before amt 
ho ought not to pay c sts and m support of his 
contention produced a letter written by the plaintiff « 
attorneys to his att meys which was stated to be 
with nt prejudice and on that the arbitrat r refused 
plaintiff costs An application to confirm the award 
was refused on the ground that the letter had been 
improperly used as evidence Held on appeal that 
though the arbitrat r was wrem-* in receiving and 
using a d cument which ought n t to have been 
received yet that this was not a sufficient pronnd to 
justify the Jud^e in refusing to confirm the award 
Howabd r W itsOT 

p. 1* R. 4 Calc 231 2C L.B 488 

117 Arbi t rat or 

having ntereit tit thematter at issue — C ill Prnee 
dure Code 1850 s 3°4 A C urt sh uld make full 
enquiry mt the objecti ns made t an award bef re 
setting it aside and sb uld no tastily assume that 
the mere circumstance of the arbitrat r ba\ inp s me 
interest in the matter at issue would necessarily 
bring the awsrd within the prnvisi ns cf s 3-1 
of Act A III of 18a9 and Tender it liable to be set 
aside Senpx Kachee r Obee Doobft 

[2 N VT 241 

118 Interested arli 

traf or - Pleader of one of the part es AC urt is 

J ustified in h ldinw that an award is n t valid and 
Hiding up n the defendant when the arbitrat r was 
the retained pleader of the plaintiff and no disclosure 
of this fact wis made before the arbitrat r was 
appointed to the defendant who was c naeqnently 
unaware f it KAU Pbosanno OnrSF r Rajanj 
Kant Chattbbji I If. R. 25 Calc 141 


110 - 


- Award purport 


sno to be considered at ard of arbitrators but really 
adoption It/ art ifratcrs of an agreement let een 
pari es Whrre an award which purp rted t be a 
c nsidered award of the arbitrat rs framed after c n 
siderati u cf the statements of the parties and the 
evidence rf witnesses was f undin reality to be merely 
the ad ptl n by the arbitrat rs cf an agreement 
armed at and si ned by tbe parties to the reference 
It was held th.it this we uld net prevent the award 
bung a valid and binding award between the parties 
Gobabdhan Das r Jai Kishen Das 

|[L I*. R. 22 AIL 224 


arbitration - — continued 

8 AWARDS — conitnued 
120 ■ Arbitrary dec* 

sion— C ci/ Procedure Code l t 59 s 324 It is no 
ground to set aside an award of arbitrat rs under 
* 32* Act \ III of 1859 that the arbitrat rs 

decided the case against the written statement of the 
defendant Goonoo Churn Det t Ramdjknb 
Paul 7W E. 28 

- Misconduct of arbitrators 


— Refusal to amend an ard The refusal of arbitra 
tors t amend a clearly bad award is misconduct under 
s 324 Vet VIII of 18 9 Deb I.arain Sinoh v 
Pajmonee Koontvar 3W R 168 


122 - 


- Reglectof at 


arbitrators to attend — Civtl Procedure Code 1659 
* 321 — The neglect of s me of the arbitrat rs to 
attend meetings of the arbitrat rs n misconduct 
within the meaning of s 3*1 justifying the setting 
aside of the award by the Court which opp inted the 
arbitrators bnt not by a Court of Appeal Sb EE NATH 
Chose t Rajchunder Paul 8 W R,, 171 

123 Pouer of Court 

on appeal — But where the decree is appealed fr m 
the Appeal Court has power to take cognizance of the 
quest i n of misc nduct of arbitrators See s 363 Act 
\ III of 18 9 Ramytad Sinoh v Ribunjun Kobe 
[22 VT R. 420 
Bait Guttee Muniui, t Thasoor Dass Mun 
DHL 22 W R 418 


124 Reft sat to call 

ir tness —Refusal by an arbitrat r t call witnesses 
pr duced by either party amounts to judicial misc n 
duct within the meaning of s 21 of tbe Civil Prcce 
dure Code Ruohoobub Dtab i Naina Koeb 

[12CL.E 564 


125 ■ 




of 


partiality An award cannot be act aside by the 
Court on the mere enrmiso that the arbitrator ha* 
been partial IiAINSURH Tai r CifADAI 

[ILR 7 AIL 273 

126 


Act VIII of 1859 ss 324 32-> Juntd etion — 
Two ont of three arbitrators appointed in the case 
submitted their award before the Mnneif The 
defendant against whom the award had been made 
applied to the Munsif to set aside the award on tbe 
grounds rf ccrmpti n and misconduct and that the 
award was a nullity inasmuch as only two rut of 
three arbitrat ra had made tbe award The Ifnnuf 
ri errolcd the cbjecti ns and passed a decree in terms 
of the award On appeal to the Judge the rder of 
the Munsif was set aside on the ground tint the 
award was illecal as two rnly of the three arbitrat rs 
enginally app- inted had made th award and the 
evidence did n t pr ve the plaintiff’s case On an 
applieati a to the High Court to art aside the rder 
of tbe Judge— Held that under* 32 Act VIII cf 
1S59 the Judge had no jnmdieticn to set aside the 
award when the Court of first instance had passed 
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ARBITRATION — continued 

8 AWARDS — continued 

wjih the terns of such award and not modify the 
same LtrcmtEB 1 ,abain r Ftib 2N W , 160 

105 Adding 

aieard on confirmation — The Court can only give 
judgment mv accordance with the award and cannot 
add an order for interest to it if interest lias not been 
given Moots I all Shaba t J oynarain Shaiia 
Cbowdhet 23 W R 105 

100 ■ ~ ■ Pica of jttnt 

diction on limitation — When an award Ins been 
made no plea of jurisdiction or limitation can be 
raised before the Court which is to pass its decree 
according to the award AMEBV Chtjnd \ Mss 
nnoo Kbas 1 Agra Rev 53 

107 ■■ ~ Reduction of 

number of instalments where payment ly instalment 
u ordered — CteiZ Procedure Code ts 518 522 — 
The arbitrators to whom the matters in difference m 
two enits for money were referred to arbitration 
made an award for payment to the plaintiff of certain 
sums by the defendant and further directed that 
these sums should be paid by certain instalments. 
The plaintiff preferred objections to the award m so 
far as it directed payment by instalments and the 
Court holding that the arbitrators had no power to 
make such a direction modified the award to that 
extent under b 618 of the Civil Procedure Code 
On appeal the District Judge while allowing the 
power of the arbitrators to direct payment by instal 
Tnents reduced the number of instalments which 
had been fixed Held that as it was clear that the 
reference to arbitration gave the arbitrators full 
powers not only as to the amount to he paid but also 
as to the manner of payment the lower Appellate 
Conrt was wrong in reducing the number of instal 
mente which had been fixed Per Mahstood J — 
The word award used in the last sentence of 
s. 622 of the Code must be understood to mean an 
award as given by the arbitrators and not as amended 
by the Court under s 518 The words in 
excess of or not in accordance with the award used 
in s 62^ were intended to enable the Court of 
appeal to check the improper use of the power con 
ferred by B 518 Jawahab Singh t Mrx Raj 

[I L. R. 8 All 449 

108 Potcer of Court 

to order sate— Award without power to sell— 
Power of Court to qo Ityond award when made a 
decree of Court — Where the partners of a firm in 
their partnership deed agreed to refer their disputes to 
arbitration and the reference made in pursuance of 
this agreement gave the arbitrators a power to make 
partition but omitted a power to sell — Held on the 
award being made a rule of Conrt that the Court had 
no power under 8 326 Act VIII of 1859 to order 
the sale of certain property of which the arbitrators 
were unable to make partition and the sale of which 
^fL.l CC °x“ fDded on «»* B T0 ' ind Citoximokt 
PASSK 8 c RISTABlKis DisBEB 3 C I* R. 357 

, 10 ® ~1 7, — Groat of right 

of waynotgiven\ly award— Award for Vartit oa- 
Suleejuent exit for r ght of , ay not ofntZ", ly - 


ARBITRATION— conti nued 

8 AWARDS — continued 

Where the house and lands of a joint Hindu family 
were partitioned by the Court according to an award 
made by an arbitrator to whom the parties had agreed 
to refer the matter — Held in a subsequent suit that 
the Court could not go behind the award nnd allow one 
of the members of the family to claim a right of way 
from the family house to a public road through the 
lands allotted by the award to another member such 
nght of way not having been granted by the award 
and there being no such nght of way of necessity 
Gotal Cbuxdbe Rot r Bbojbhdbo Coomab Rot 
[6CLB, 338 

(d) \ AUDITT OP AwABDS AND OBOTTND POB 
SETTHJQ THEM ASIDE 

110 - Reversal of award — Cinl 

Procedure Code 1859 3 324 — An award is not rever 
Bible unless the pro\ lsions of s 324 Act \ III 
of 1859 apply Reedoy Kisto Muzoomdab r 
Pdddo Lochpn Muzoomdab 1 W R,, 12 

111. Application to set aBide 

award — Extension of time for applying to set aside 
award — Civil Procedure Code 1859 t 324 — In 
an application to set aside an order made by a J udge 
in chambers extending the time (of ten days) for 
making an application under s 324 of Act VIII 
of 1859 to set aside an award on the ground of mis 
conduct of one of the arbitrators and of the umpire 
— Held that the words of the section being in their 
ordinary import obligatory and there being nothing in 
the other parts of the Code to show that snch con 
stmction was at variance with the intention of the 
Legislature and a similar proi ision having been held 
by the Courts in Fngland to be imperative that the 
application to set aside the award must be made within 
the ten days provided the Conrt be then sitting 
and if not on the first day of its sitting after that 
time and that there is no power to enlarge the time to 
make snch application Edaui Sbapobji r Taasi 
das Sundabdas 2 Bom 285 2nd Ed 270 

EDUUI SnATTTR ji c Tuxsidas Sundbbdas 

[ 1 Ind. jur N S 234 

112. Ground for setting aside 

award— Delay in reluming —An award made by 
the consent of the parties cannot he set aside merely 
by reason of its having been sent in a week later 
than the date appointed when such delay is not owing 
to misconduct or corruption Amef-N Chukd r 
Mendhoo Khan 1 Agra Rev 63 

113 Fraud —To set 

aside an award there must have been some fraudulent 
suppression of evidence or other malpractice of the 
successful party which should be definitely stated in 
the plaint Hub Cotbn Dass t H a z ab ee Mull 
( 1 Ind. Jur O S 12 

114. — Inconsistency «» 

award — An award of arbitrators cannot be set aside 
on the ground of its being inconsistent because the plea 
of the defendant was proved as to part of the case 
and not as to the other Dbbbaj Rot r Kaetics 
Chundzb Sfecar W R , 1804, 153 
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115 - — — C ttl Procedure 

Code /‘59 is 32° 323 3*4 — W here by tlie terms of 
s reference t arbitrati u all matters in diff rence arc 
referred f the arbitral r the C nrt ml] n t m dify 
{%. 32-) remit (« 323) or set aside (s 324) 
the award cn the gnund that the arbitrat r in 
his discretion has awarded dama-cs to the plaintiff 
and at the same time make him pay all the c sts 
when it is n t sh wn that he exercised the discreti n 
given him imprcp’riy Mohen-dho^ate Bo e r 
Jvpssee Maxoee 1 Ind. Jur N B 2 24 

118 — — Document wrongly 

adm tied «» <r i fence Privileged communication 
— Sefusal to confirm award In a case referred to 
arbitration the defendant contended that as he h d 
tendered the am nnt awarded t > plaintiff before Buit 
he ought not to pay c sts and in snppcrt of his 
contention produced a letter written by the plaintiff a 
att rneya to hi* ntt rneys which was stated t> be 
with ut prejudice and on that the arbitrator refused 
plaintiff c sts An application to confirm the award 
was refused on the ground that the letter had been 
improperly used as evidence Held on appeal that 
though the arbitrat r was wrong w receiving and 
usng a d cument which oawht n t to have been 
reenved yet that this was not a sutficient ground to 
justify the Jndge in refusing to confirm the award 
Howabp r Wixson 

HLE 4 Calc 231 SOLE 488 

117 Arbi t rat or 

having mtere t in the matter at isive — C vil Pr ee 
dure Code lbo9 t 3°4 A C urt sli uld make full 
enquiry into the objecti ns made t an award bef re 
setting it aside and sh uld not hastily assume that 
the mere circumstance of the arbitrat r having acme 
interest in the matter at issue wruld necessarily 
bring the award within the provisi ns cf e 324 
of Act 1 III of 1859 and render it liable to be set 
aside Sentjk Kachee t Outs Doobey 

[2 N W 241 

118 Interested nr? i 

trofor -Pleader of one of the parftes A C nrt is 

J ustified in h Iding that an award is nrt valid and 
inding upon the defendant when the aTbitrat r was 
the retained pleader of the plaintiff and n > disclosure 
of this fact was made befere the arbitrate r was 
appointed to the defendant who was consequently 
unaw ire f it Kali Probanno Ghcsf t Hajari 
Kant Chatterji I L R. 25 Calc 141 

119 Award purport 

in'! to be considered award of art itrators but really 
adoption lif arhfraters of an agreement let een 
part es Wbrr an award which pnrp rtfd to be a 
c nsidered award nf the arbitnt rs framed after c n 
•iderati n cf the statements rf the parties and the 
evidence cf witnessi s was f und m reality to be merely 
the ad pti n by the arbitrat rs cf an agreement 
arrived at and si nrd by the parties to the reference 
it was held th.it this wruld n<t prevent the award 
being a valid and binding R\ ord between the parties 
COBABDHAK DAS r JAI RisHEN pA8 

I[ILR 22 Att 224 
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120 Arbitrary deci 

ston—C ci/ Proced re Code 1^59 s 324 It is no 
ground to set aside an award of arbitrat rs under 
s 3 0 4 Act VIII f 1859 that the arbitnt r« 
dieided the case against the written statement rf the 
drfendjnt Goonoo Churn Det r Ramdhcnh 
Taue 7W R 28 


12L Misconduct of arbitrators 

— Pefusal to amend auard The refusal of arbitra 
tors to amend a clearly bad award is misconduct under 
s 324 Act till rf 18 9 Peb IiaraIn Singh v 
Pajmonee Koowae 3W K. 188 

122 ■ ■ ... Deglectof some 

art traton to attend — Civil Procedure Code 1839 
s 324 — The neglect of a me of the arbitrat rs to 
nttend meetings of the arbitrat rs is misconduct 
within the meaning of s 324 justifying the setting 
aside of the award by thi. Court which app mted the 
arbitrator but net by a Court of Appeal Sreenath 
Chose t Rajchunder Patjp 8 W R. 171 


123 Pouer of Court 

on appeal — But where the decree is appealed frem 
the Appeal Court has power to take cognizance of the 
qursti n of miBernduct of art itrators See t 363 Act 
VIII of 18 9 Ramyyad Singh v Tsirunjun Korn 
122 W R, 420 
Ram Gutter Mundui t Thakoor Pass Mun 
dvl 22 W R 418 


124 Pefusal to call 

u, tneis —Refusal by an arbitrat r t call witnesses 
pr duced bv either party amounts to ludicial raise n 
duct within the mranins cf s 21 of the Civil Prcce 
dure Code Puqhoobub Deal t Maina Koeb 

112 C L R 564 


■ Suspicion of 


125 

partiality An award cannot be set aside by the 
Court on the mere surmise that the arbitrator has 
been partial Tiainsukii Pai t Umadai 

tl Xi R. 7 AIL, 273 

8 T~Z Z T~ Power to set 

aside award after judgment g, ten on Award— 
Art VIII of 4839 as 334 32 j Jurisdiction —• 
Two out of threb arbitrators appointed in the case 
submitted their award before the Munsif The 
defendant again B k whom the award had been made 
applied to the Munmf to set aside the award on the 
gr unds of cormpti n and misconduct and that the 
award was a nnllity inasmuch as only two out of 
three arbitrat rs had made the award. The Ifanuf 
overruled the cbjecti ns and passed a decree m terms 
of tin- .nri On nppejl t„ U* Jndp, tl, tte of 
tlie Mnosif mi «t a..do „ tb , ^ ruri( l l)iri , t} 
*""> *»" ™lj of lb t to* „ hl „ t 

.nsn»ll, .pp int.d U »,» lb j 

•"I™? d.d a t rr no th, on „ 

*w'“e " •" th ' Sf\ c,u,t u ■'* -do ii idj; 

of the Judge —Seld that under a 32c Act VTIT of 

S whS e e h rlT 

award when the Conrt of fir* ^rfance had passed 
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udgment according to the award Ik the KATTEB 
i T TOE PETITION OP IZAHI BAX 

[5B L R, Ap 75 

Eiahee Busan i Hajoo 14WB, 33 

127 Ci til Procedure 

',ode » 521 cl (a)— Misconduct * of arbitrator — 
)he word misconduct as used in b 521 cl (<*) of 
he Civil Pr< cidure C dt shiuld bo interpreted In tho 
enao m which it is used m English law with refircnce 
o arbitration pr ceedings It does not nccestirily 
mply moral turpitude but it includes neglect of the 
luties and responsibilities of the arbitrators aud of 
irhat Courts of Justice expect from them before 
illowing finality to their awards An arbitrator to 
vliom the matters m difference in a suit were referred 
rader s 60S of the Civil Procedaro Code and who 
vas directed by the order of reference to deliver his 
iward by the 22nd September applied on the 17th 
September for an extension of timo on the ground 
hat a very full investigation was necessary which 
t was not pjssible to make within the prescribed 
icriod On the 20th September without waiting for 
ho order of the Court lie notified to the parties that 
le proposed to hold an inquiry in the case on tho 
14th and it appeared that he did not expect this mti 
nation to reach them before the 21st or 22ncL On 
the 23rd he informed the plaintiff s pleader that a 
icw date would be fixed for the inquiry of wluch 
notice would be given to the parties Ni,t withstand 
mg this on the 23rd the arbitrator took evidence for 
the defendant in the absence of the plaintiff and his 
pleader All these proceedings were held before the 
vrbitrator rccen cd an order of the Court extending 
the time for delivery of the award up to the 26th 
Dctober On the 27th September he directed the 
parties to be informed that the investigation would 
be held on the 5th October On the 4th October the 
plaintiff presented a petition praying the arbitrator 
to eummm witnesses and t> take documentary evidence 
aud upon this n thing definite was settled at the time 
but after the pleaders had left the arbitrat r passed 
an order rejecting the petition on the ground that 
the evidence sought to bo produced was unnecessary 
On the same date and on the 5th and Gth October he 
took evidence for the defence in the absence of the 
plaintiff and his plead r On the 10th he rejected a 
petition by tho plaintiff praying f )r further time to 
produce evidence and complaining of his having 
taken evidence m the plaintiff s absence and having 
received m evidence a fabricated document On the 
25th October the arbitrator delivered his award m 
favour of the defendant Subsequently upon objee 
twins made by the plaintiff the Court set asido the 
award aud directed that the trial of the suit should 
proceed B eld that although no case of corrup 

tion within the meaning of s 521 el (a) of the 
Civil Procedure Cod had been made out against the 
arbitrator the circumstances above stated amounted to 
misconduct and the award was therefore bad in 
Jaw and liad n btly been set asid Social T1 aJevr 
Opadeeah v Punchanund TiHa S D A Bengal 
19-12 p 115 Reedog Krista Motoomdar v Pud do 
Zuchun Mujnmdar 1 If B 12 Sad a Bam r 
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Xeharee S D A N W 1864 Yol 2 p 399 Pam 
Das* v Khoobee S B A A W 1861 Yol 2 
P 499 Mouard v Wilson I L R 4 Calc 231 
Bhagxrath v Ram 07 ulam I L T 4 All 283 
Ha tr Vahton i Lulit Singh I L R 7 Calc 166 
Aai nsuU Rat r Umadai I L R 7 All 273 
and Festonjee busseruanjee v Manochjee 12 
Moore s I A 112 distinguished GtTMiA SAHAl r 
LEXirEU Small LLR9A1L 253 

128 Omissionof 

arbitrators to act in conformity icith the rules of 
evidence — It is not a valid objection to an award 
that the arbitrators have not acted in strict conformity 
with the rules of evidence Guppu i GovdtdA 
cntariR LL.R.,11 Mad , 85 

129 — Civil Procedure 

Code s 521 - Misconduct of arbitrators— Ground 
for setting aside aicard — Where a suit was refen cd 
to arbitration and objection was taken to the award 
on the ground that one of the arbitrators had not 
attended a meeting when witnesses were examined by 
tho other aibitratora - Meld that the award was 
invalid by reason of misconduct on the part of the 
arbitrators within the meaning of s 621 (a) of tho 
Code of Cn il Procedure Tiiammiraju r BapirAJU 

[XL.R 12 Mad. 113 

130 Misconduct of 

arbitrators— Application to hare award set aside - 
Ground for setting aside aicard - On an application 
to have an award set aside by reason of misconduct on 
the part of the arbitrators their action alleged was 
held not to amount to misconduct and therefore the 
defendants were not entitled to ha\e the award set 
aside Toolsee Money Dassee r Stoevi Dassbe 

[LLR28 Calc 301 
3 C W N 347 

131. — In another case 

heard at the same time and between the same parties 
the facts were these -The first meeting of the arbi 
trators was held on the 9th January without any- 
notice to the defendants It was alleged that nothing 
was dme at this meeting On that day the arbitra 
tors gent a notice to the appellants appointing the 
next day (10th) at C 30 p ir for the next meeting 
The defendant* attorney thereupon irrote protesting 
and asked the arbitrators not to proceed, aa they 
intended to apply to the Court No notice of this 
protest was taken by the arbitrators and they pro 
ceeded with the arbitration on the 10th in the absence 
of the defendants On the 11th the defendants 
attorney received a notice that tho arbitrators would 
hold a meeting on tho 12th at 8 a k A meeting was 
held on that day in the absence of the defendants and 
an award was made decreeing the suit Meld that 
the arbitrators did not git c the defendants a fair and 
reasonable opportunity of being heard and were guilty 
of such misconduct as was sufficient to vitiate tho 
award Semlle— The ex parte meeting on the 10th 
was alone sufficient to warrant the Court m setting 
aside the award Toolsrtmony Dassbe e Sudbvi 
Dassee SOWN, 391 
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132 Ground for set 

ting aside atrard— Arltfr itor receiving evidence 
from one tide in absence of ether side— 3Utcondttct-~- 
Civi! Proved re Code ( 1882) s 621 - An arbitrator 
ought not to bear or receive evidence from one side 
m the absence of the other tde without (if he does) 
giving the other side affected bv snch cudcnce the 
opportunity of meeting and answering it This 
proposition is however sub loot to the qualification 
that the parties mm a -wee that a reference ma\ he 
conducted in anv particular "as and nch an agree 
ment may he either cxprcis or implied from their 
conduct during the arbitration and they may also 
eipres lv or bv their condnet waive their objection 
to an utp nlar coor e of eondoct on the part of the 
arbitrator Where an arbitrator received certain 
papers and documents from the defendants in a suit 
referred (o his arbitration together w ith a letter from 
the lefendants containing certain documents sent to 
him and made his award without giving the plaintiffs 
an opportunity of seeing the said papers and docu 
meats and of meeting the inferences dcducible from 
them —Held that there wa snch a breach of duiv 
on the part of the arbitrator as entitled the plaintiffs 
to have the award set aside Cpbs»TJT Jbiumjhi 
Khambatta r Cbowdbb I L. R 18 Bom 200 

183 • Cnil Proeedme 

Code ss 50* 614 621— Omission to fix time fer 
delivery of award- Extension of time after erpn 
ation of period fixed— Jmahditg of auard iJen 
not made nit) » < me fixed by Court — Costs - The 
provision contained in s *>08 of the Civil Proccdtn e 
Code requiring the Court to fix a reasonable time fir 
the delivery of the award is net imperative bit 
directory and non compliance with it dies not make 
the order of reference abn til e and anv subsequent 
arbitration procerd n"a ineffectual and bad Unil r 
s 614 of the Code the C>urt ma\ extend the time fir 
mating the award after the time fixed thrrefor lias 
expired The last para raph of s f^l does not impiv 
that an omi sion bv the Court to f x a positive date 
within which the award is to be filed is fatal to tlie 
validity of the award Where an order extending the 
time for delivery of an awarl was made after the 
time fired therefor bad expired and did not fir any 
positive date for the filing of the award — Held that 
the adoption of the award b\ the Court amounted to 
an enlargement of the time for dcincr v of the award 
to the date on which it was in fact delivered and to 
a ratification of what bad been done bj the arbitra 
tors and that the parties having made no objection 
to the action of the Court must be taVento have 
waived any objection to the award The mere cir 
eumstanee of an arbitrator having first tendered *rd 
then withdrawn bis resignation does not formally 
divest lnm of his character as arbitiator Joymungi l 
Smgh v Mohttn K am Manraree 23 7T - P 429 
referred to IIak IvAbaik Simiji v Bhagwai-t 
Kuab ILB 10 AIL 1 7 

Held on appeal to flic Pmj Council (rev ersir g 
the above dcci icn) — When once an award has bcoi 
delivered it is no longer rempetent to the Court to 
grant further time or to enlarge the pened for the 
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delivery of the award under a fl4 of the Code of 
Cml Procedure Where an award was not made 
within the penod fixed by the Court a order but was 
made after the date given in the last order extending 
the time for its delivery — Held that the award was in 
valid The decree of the Court dealing with the 
award as if duly trade within the time could not he 
treated as enlarging it The judgment in Chuha 
Hal V Hart Eom ILK B All 648 approved 
Order to he that the suit should proceed Neither 
party to be entitled to costs in either Court below 
after the first judgment with regard to the stage at 
which the objection was taken and the costs pnor to 
that to abide the issue Bab hlBAtx SlHOU r 
CnAmnBAiv Biiagwakt Kuab 

[I.L.R 1 AIL £00 
L.R. 181 A 365 
The principle of this case is applicable also to arbi 
(ration under s 2^1 of the N W P LandPevcnue 
Act pi IX of 1878) Gotti Bhamca* r Babbak 
LALL ILE 14 All ,£47 

134 — - — Omission to fix 

time for delivery of award— Award not signed by 
the arbitrators in the presence of each other— Civil 
Procedure Code (1882) ss 608 and 516 - An award l is 
not invalid merely because no time bas been fixed for 
the making of the award s COS of tho Code of Civil 
Procedure being directory and not mandatory (Hat 
Aarain Singh v Bhaguant Euar I L It <10 AU 
137 followed JIcTnuKUTTl Natasan t AcnA 
Natasam 1 -L R , 18 Mad 22 

135 Civil Procedure 

Code ss 514 521— Enlargement of time for atoafd 
after per od fixed for malcxng it had expired —A 
suit was referred to an arbitrator who did not make 
bis aw ard within the period limited for that purpose 
Aftertbat period had expired an application was made 
for ils extern n both parties consenting the applica 
tion was granted and the award was made within the 
time so extended and a decree was passed in its 
terms Held that the order extending the time was 
net illegal and the party dis atisfied with the decree 
was not entitled to have the award and the decree 
made upon it set a ide LAEsnwihABAsnrnAjr r 
^osrAsrxDABAii J.LB 16 Mad 384 

130 Civil Procedure 

Code ss 614 and 521— Power oj Court to extend 
time for maJctng atrard — A Court has power to act 
under s 514 of the Code of Civil Procedure at any 
time before the award isactnallv made whether the 
time previou ly limited for making the award has 
expired or not Hat Aaratn Singh v Chaudhram 
Bhagt ant Euar I L K 13 All 300 referred to 
r AM M Axon AU lIlSB r XAL BejUBI Mrsfi 

[LLE 14 AIL 343 


137 - 


„ , , — Civil Procedure 

Code (1882) ss 508 521—Ielt very of an award — 
A suit w as at the instance of the plaintiff and defen 
danta referred to an arbitrator The arbitrator made 
his award within the penrd fixed by the order of 
reference but did not submit it to the Court until 
l two daj ^ | later Held that the award was valid 
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und r Civil P oerdnre Cflc s 508 ARFjrrOAH 
CllETTI p AEr%ACHAU.il Chftti 

[LL.R. 22 Mad 22 

133 Validity of award— Omisucn 

to fix t me for sending in — Act VIII of l**?*) 
s 31 4 lVherc no time hid been fixed in the order 
directing the an aril for sending in the an an! the 
awaTil is nndei x 118 Ait VIII of 18 9 invalid 
GAiCUQCBtlfTA 1 K lt1»PASA\NA IvAtK 

[IB L R S N 13 10 vr B. 203 
139 - — — Omission to fix 

time for tfr 1 r rJ f at ard — Cut/ 1 rocedure Code 
J65Q j 315 — VTlieie the lowci Appellate Court 
omitted in its order rrfemnp the case to arl itration 
to fix a time for the d li er> of the anard a directed 
b\ s 31a f A<t Mil of 18 9 but both the 
parti permitted the refer nee to proceed and took 
part in the pr m riling mtliont making am obiec 
tion until if r tl e a ivd i*s Achiev'd and when the 
omi sion in tlieoid i of refi rcncerould work noinjurv 
to either parti the Rich C mrt siw no reason nhv 
the onu ion ah nil be held to at on] the ann-d 
MnBSRirAlir Kakib Btjksh 73TW 351 


140 . — - Award mode 

out of time— Cn l Proced , re Code f let XII of 
1S62) ss 606 514 An appial was prefirred against 
a decree of an original Court dismissing a suit 
and the Appellate Court sent the ease bark for the 
purpose of i ertain endcnce bung taken and certified 
to it Pending that beingdone the parties applied to 
the Appellate Court to refer the case to arbitration 
and that Court referred th it npph cation to the original 
Court for disposal although the ease nos still pend 
mg on its own file for disposal Subsequently another 
application was made to the original Court to refer 
the case to arbitration and on the 10th May the re 
cord was sent to the arbitrator with directions to 
submit his ana d within seren days On the 12th 
Septe ber as the award bad not been sent in tbo 
original Court passed an order recalling the record 
and nbsrqnrntlv the award of the arbitrator dated 
tb 12th “September s as filed The o iginal Court 
fl erenpnn fn Ma d dfhe record to the Apj (Hate Court 
firit d i n (It pifions were tsften to the award 
but o\ cm 1 d and th ipj i llate Court pn edanordr 
dir (tin llie ca e to le sent tuck to the oileinal 
C urt s itli i rdi rs to pi s a f nnal decree in ace id 
ance wi’htle as ard of the art itmtor Ueld tlat 
tl e a ard "as lad In lu because the tune mthtn 
whu h it s ns directed to be mn le had nes er 1 e n en 
la 1 ail the Court s oid r of the l^th September 
re nil n the re< rd could not be taken xs on tmlica 
t n Wt tie time "as enlarged. Burrow AH Dass 
Maswaki r Nurro Balt, Seiw 

ILL. It 12 Calc 173 


141 - 


out of fro —Coir ed , Cod s 521 -Art it... 
f*o« Under t ’’“’l f the Cisil Procedure Code 
the rule that no award hall he valid unless made 
within the period fixed by the Court, is equivalent to 
a rule that the award must bo delivered within 
that period. Upon a reference to the arbitration of 
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three persons the Court ordered that the award made 
b\ them should be filed on the 19tb September 188 
The anard \ as not tiled on that date but was signed 
bv two of the arbitrators on that date and by the thud 
arbitrator on the 20th September on which day it 
was filed It had been agreed that the opinion of 
the majority should carry the decision Held that 
the award was not made within the period fixed by 
the Ciurt within the meaning of s 21 of the 
Cml Procedure Code Behabi Dass v Ka ms Das 
[L L R. 8 AIL 643 

142 ■ - — Award made 

out of time — Cirif Procedure Code t 621 — Arbi 
tration— Order fixing time or enlarging time fixed 
for the delivery of anard requisite -Civil Pro 
cedure Code ss 503 514 522 Decree »» accord 
ance mth award — The law contained tn ss 60S 
and 514 of the Civil Procedure Code requires that 
tbire shall be an express order of the Court fixing 
the time for doln erj of the award or for extending 
or enlarging such time and the mere fact that the 
Court has passed a decree in accordance with the 
award cannot be taken as affording a presumption 
that an extension of time was given An award 
which is invalid under a 521 of the Cmt Procedure 
Code because not made within the penod allowed by 
the Court is not an award upon which the Court 
can make a decree and a decree passed in accordance^ 
with such an anard is not a decree in accordance 
with an award fiom which no appeal lies with refer 
ence to the ruling of the Full Bench in Luchman 
Das v Dnjpal I L X 6 All 174 CH0BA Mas 
t Haw Bam I L. R, 8 All 648 

143 — — — — At ard made 

outof time— Ctttl Procedure Code ss i08 521 622 
622- Act VIII of 1859 s 313 —An order of refer 
ence to arbitration was made on 21st January Six 
xi eeks time " as allowed for the return of the award 
No application was made for extension of time The 
award having been returned on 8tb May the Court 
refnsed to give judgment in accordance with it 
under e 5°2 of the Code of Civil Procedure on 
the ground that it was not valid Held on an 
application under s 622 of the Cm! Procedure 
Cxie that the aw aid was invalid SimbOS t Vr» 
katagopasam I LE 0 Mad 475 

144. Making and 

filing «i ard — Atcard made but not filed tcithin 
the time specified by order oj Co rl—Ctc l pro 
ced re Code ( Act XIV of 18*2) ss 508 614 
521 — A suit for dissolution of p rtnership and all 
matters in dispute between the parties thereto 
mere by Judges order dated 18th July 1687 
referred to the arbitration of A and B The time for 
making and filing the award was by subsequent order 
extended to the 18th May 1888 The award was 
made on that day but was not filed until the 18th 
Jnne 1888 The second defendant obtained a rule 
calling on the other parties to show cause (inter al id) 
why the award should not be set aside by reason of 
its not having been filed in time Held that the 
omission to file the award on or before the 18th May 
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1SSS did not render it invalid The word made 
in 85 514 and 521 of the Civil P occdure Code 
(Act XIV of l^S’i does not include tlie filing of tho 
award UitEESET Peemji r Shamji Kanji 

[LLR 13 Bom. 110 

145 — Venial of genu 

tneness—Want of content — The objections which 
can be raised against an award are auch as at the 
outset are fatal to it eg objections which deny its 
genuineness or deny that the objector was a consent 
mg part} to the arbitration Peotap Chcvdes 
Boodbo r HtTBO Uoree Dost! 24 W It. 183 

146 Parties not all 

joiamy is reference — A plaintiff and eome of the 
defendants to a suit applinl to refer the suit to arbi 
trauon (certain other of the defendants not having 
joined m the application) an award was passed and 
a decree made in accordance with such award. The 
plaintiffs objected to the validity of the a\ ard on 
the ground that all the parties to the suit had not 
joined m referring the suit to arbitration the objec 
tion was dismissed and judgment given in accord 
ance with the award Eeld that under the special 
circumstances of the case justice was so clearly in 
favour of the new that the award was good that the 
Court although not entnely approving of certain 
decisions of the High Court (AAttaxalA Bunas v 
Kishen ATofiun jlloofcerjee 6 H U 130 Jlam 
Soonder Eookerjee v Ham Shurun Eookerjee 6 
W 11 2o Voorga Churn Thakoor v Rally Voss 
Eat ah 10 W R 463 Bishoka Das a v Anunto 
I. all Pain 4 C L R 65 which laid down that 
such an award is good notwithstanding that onic ot 
the parties to the suit may not have mined in the 
reference to arbitration) did n ot think fit to diffc 
from those decisions on that occasion Joy PnOKABU 
Late u Sheo Golam bnran 

[ILE.,11 Calc 37 

147 Parties not all 

joining in reference Submission to arhtrat on by 
one of teeeral defendants — A baring brought a suit 
against B and two of Uts tenants for possession of 
certain lands of which be alleged be had been dis 
possessed by the defendants in 1 /9 it was arranged 
between A and the defendant II that the matter 
should be referred to arbitration Arbitrators were 
accordingly appointed and their award ha' mg been 
given in far our of A judgment for the plaintiff its 
recorded m terms of that award. B then appeal* t on 
the ground that the other defendants bad not joined 
in the agreement to submit the matter to arbitiation 
and the judgment was set aside and the case re 
manded for re trial On remand the plaintiff s suit 
was dismissed and the order of dismissal was upheld 
by the lower Appellate Court Eeld on further 
appeal by the Hi h Court that the fact of the 
tenants not having J< ined m the submission to arbi 
trahon did not vitiate the award and that ns be 
tween A and B the original d cision of the Court of 
first instance in terms of that aw ard most he re 
Itored BienoKA IHsia i li>rKTo Laix Pair 

[4 C L.B.66 
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148 Parties not all 

joining tn re r erence — A said made uilhout all par 
tits consent g to ar’ itration — Qurtre per JACK 
BO** J — What is the effect of an award arrived at 
in a pending suit which was referred to aibitration 
by an rder of Court uth rwi e than by consent of 
all the parties? Doo&GA Cuurk Thakoor r Laut 
D o 3 IlAZBAH 10 W H 403 


149 ■ - - - . . - — Parties not all 

joining in reference — Award without consent — 
Some arbitrators only acting — Where parties do not 
give their consent to the appointment of arbitrators 
and the judgment proceeds on the arbitration award 
the decree is not binding on thjse parties Where 
four arbitrators had been appointed aud only two acted 
the award was held to he invalid. Pa a Hehakee 
Toy r Doobgabue Roy 14 W R. 211 

150 • — Anard ly three 

arbitrators Were reference is to fiie — Illegal 
order— The parties to the suit a reed to refer the 
disputes between them to the arbitration of flic per 
sons named by them and did not agT e to accept the 
decision of any I ss number of pen ins so nominated. 
Three only of the ar itrators nominated wire pro 
ceeding with the oibitiati n and one hid diclined 
to act The Court which made tin reference re 1 ased 
in favour of the plaintiffs m the suit in which the 
reference was made the attic Inn uts existing u n 
debts due to the defendant m tbit nit at the in 
stance of the three arbitrat irs w h > pi p si d to 
authorise the plaiutiffs tj coll ct th sc debts and 
ilirict d the dibtirs to pay th ir debts t> the pi «n 
tiffs It was held thit assumm 0 that the reference 
permitted the art it i at rs n ruinated to auth n/o 
either of the partus to coll ct th lilts alt wind 
inasmuch as the a reement was unite m| Allied by 
any stipulati u that a 1 ss numlei than th wh Ic of 
the arbitral rs rould date name v b tb»r tad) pir 
mission sh ulJ be ^lvea the act ot the three arbi 
tnit rs which led t , the issue of the irdcr coutd n t 
be supp rted and that the last portion ot tliat order 
was ultra r res and must be declared v 0 il I ar 
J1ESHAB Day r Habi 2iaik 7 N W 357 

151. A ward made ly 

more arl trators than were appointed —An award 
was held invalid among other r asons because it 
purported to be the award of four persons wh rcas 
the order of reference was addressed only t three 
PnruANc Bahabar 7N "W 367 

152 . P t enre 0/ar 

hi ralors al meet g of an ard — When a case has 
been referred to arbitration the presence of all the 
arbitrators at all meetings and at \e all at the last 
meeting whin the tnal act of arlitrati n is done 13 
essential to the validity of the award Jvam> It a At 
c Faeeer Chard I LB 7 AIL t23 


, ~ ' '-'mission Of pro 

eiifoa for d fference of op mon and a , car d !u na , 0 
rity— Ground Jor sett nq aside at are! —Where an 
order of reference to arbitral] n does n t provide for 
difference of opinion among the arbitrators Bnd for 
authoring a majority to decide the case the award 
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Ttnd r Civil P verdure C de s 508 AsnroGAir 
ChETTI r ASUJiACHALAM CtTETTI 

[H.E. 22 Mod, 22 

138 Validity of award— Omit t in 

to fix t nie for tendin'/ »n — Act Till of 1*09 
* 319 Where no time hid been fixed in the order 
direrting the awnnl for sending in the award the 
award is under s *118 Act VIII of 18 9 invalid 
Gangaoc Burnt i K rirms<\’>A "Naik 

(1BLB S W 13 10 "W R. 208 

139 OmiMion to fix 

time for del leri f av nrd — Ctttl procedure Code 
1*5* » W5— Where the loner Appellate Court 
omitted m it o dor rtfomng the case to art it rat ion 
to fix a time fnr the d 1 ier\ of the award os directed 
bi 31 of Aet VIII of 18 9 blit both the 
pirti p emitted the reference to proceed and took 
part in the prove 'dm® without making an\ objec 
tion until if r the a i nrd uisilohirrd and when the 
omi ion in the oil r of refi r nee could nork no injnri 
to either pirti th High Court saw no reason win 
the omi ion ah uld be hoU to avoid the ava-d 
Mddarik Ati r Kadis BtJKsn 7 N "W 351 


140 Award made 

out of time— Civil Procedure Code ( Act XIV of 
IS 82) ei 506 5 14 An appeal was preferred against 
a decree of an original Court dismissing a suit 
and the Appellate Cnnrt sent the ease back for the 
purpose of certain eiidcnce being taken and certified 
to it Pending that bcingdone the parties applied to 
the Appellate Cnuit to refer the case to arbitration 
and that Cnnrt referred that application to the original 
Court for dispo al although the case was still pend 
ing on its on n file for di pos.il Subsequently another 
application was made to the original Court to refer 
the ease to arbitration and on the 10th May the re 
cord wns sent to the arbitrator with directions to 
submit his awa d within seven days On the 12th 
Septe ber as the award had not been sent in the 
original Court passed an order recalling the record 
and tiihsMjnentli the award of the arbitrator dated 
the 12*h September rns filed The original Court 
tlirreilp-n find d the rerord to the Appellate Court 
f<r it 1 n O' i itinns were taken to the award 
hut os err <1 d and the A pp Hate Court passed an order 
dir ctin the <a e to be sent Wk to tie orlcinal 
C nrt s ith rtl rs t pa s a fnm al decree in aeroiil 
at>ce s i*h tl c a nrd of tl e arbitrator Held that 
the n ard was lad in lass been is tbe time within 
win It it a a dir eted to he mn le had ties er te n cn 
la t d at 1 the Court soider of the l 9 th September 
re all n the record could not 1 e taken as an tndira 
ti a tint tie time was enlarged. BituaWAN Dass 
Mabwabi r "Nund Lau, Spin 

IX1j.R. 12 Calc 173 


— Award made 

out off m—C r I P ( if Cod $ 52 1 -Art fra 
t on — Un ter s r 1 f the Ciail Procedure C dr 
the rule that no award shall be valid unless made 
anthin the pen od fixed by tbe Court is equivalent to 
a rule that the award must be delivered within 
that period. Upon a reference to the arbitration of 
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three persons the Court ordered that the award made 
bi them should be filed on the 19th September 188 
The award was not filed on that date but was signed 
bv tw o of the arbitrators on that date andbv the third 
arbitrator on the 20th September on which day it 
was filed It had been a'Teed that the optnion of 
the majority should carry the decision Held that 
the sward was not made within the period fired by 
the Court within tho meaning of s 21 of the 
Cml Procedure Code Behabi Dass r Kalian Das 
[L L R. 8 AIL 543 

142 — — Atcard made 

Out of time — Civil Procedure Code t 521 — Arbi 
tration — Older fixing time or enlarging time fixed 
for the delivery of a card re ju tite -Civil Pro 
cedure Code ms 509 514 522 Decree in accord 
anre inf A award — -The Iaw contained in ss 608 
and 514 of the Cml Procedure Code requires that 
there shall be an express order of the Court fixing 
the time for delnery of the award or for extending 
or enlar c ing such time and the mere fact that the 
Court has passed a decree in accordance with the 
award cannot be taken as affording a presumption 
that an extension of time was given An award 
which is invalid under » 521 of the Cmt Procedure 
Code because not made within the period allowed by 
the Court is not an award upon which the Court 
can make a decree and a decree passed in accordance., 
with such an award is not a decree in accordance 
with an award from which no appeal lies with refer 
ence to the ruling of the Full Bench in Luchman 
Das v Dnjpal I L B 6 All 174 ChUba Max 
c Babi Ram I L.B. 8 All 548 

143 Award made 

out of time— Civil Procedure Code ss b08 521 622 
622— Act Till of 1859 s 31S — An order of refer 
ence to arbitration was made on 21st January Six 
weeks time was allowed for the return of the award 
Iso application was made for extension of time The 
award hasing been returned on 8th May the Court 
refused to give judgment in accordance with it 
under s 52 2 of tbe Code of Civil Procedure on 
the ground that it was not valid Held on an 
apphra'ion under s C22 of the Civil Procedure 
Codi that the awaid was invalid Simsov r Vis 
xatagopalam I L R. 9 Afad 476 

144 Making and 

filing airortf — Award made b t not filed within 
the time spec fed by order of Court — Civil Pro 
cedure Code ( Act XIV of 18*2) ss 5U 9 514 
521 — A suit for dissolution of p rtnership and all 
matters in dispute between tbe parties thereto 
were by Jud^e a order dated 18th July 1887 
referred, to tbe arbitration of A and A The time for 
making and filing the award was by subsequent order 
extended to the 18th May 1888 The award was 
made on that day tut was not filed nnltl the 18th 
June 1SB8 The second defendant obtained a rule 
calling on the other parties to show cause (infer a lid) 
why the award should not be set aside by reason of 
its not having been filed in time Held that the 
omission to file the award on or before the 18th May 


) 



( E2o ) 


DIGFST DP CASES 


ARBITRATION— eoiti t n nt d 

8 AWARDS — continued 

provisi os were consistent with the agreement filed 
under that secti n Muhammad Abed r Muhammad 
\shgab I L R 8 All 64 


103 - Umpire ap 

po tiled contrary to agreement — Beat ton by major- 
tty of arbitritors — B submitted to arbitration the 
matters m dispute between himself and the other 
parties to a smt on the terms that an umpire should 
be selected from seven persons whom he named. 
Th se terms were not objected to by the other side 
Arbitrators were agreed upon and E one of the 
seven persons named in the submission was appointed 
an umjire But JJ and s me of the arbitral rs de- 
clined to act Fresh arbitrators were then chosen but 
no umpire and tbe arbitrat rs being equally dmded 
in their opinion on tbe case the Court of its own m 
tion appointed as umpire L wh> was nr t one of the 
seven persona named in the submission B objected 
to L s appointment buttheJud eoverruledthe objec 
tion and passed judgment in accordance with the um 
pir^s award. Held on appeal that antwasstipu 
lated as an essential part of the submission that an 
umpire should be chosen from seven j orsous named 
the power of the Court to app int an umpire under 
s 319 of the Civil Procedure Cxle was controlled 
and limited by that stipulation and that the um 
pire not being oue of the seven persona named in the 
submission there was no valid award. Babracho r 
DeSouza 7 Mad 72 

184 Award by um 

pire and one art drat or— Bef Mai of arbitrator to 
attend — Held that an award made by one of tho 
arbitrators and the umpire in the absence of second 
arbitrator who declined to attend was not a valid 
award. Busent Rai t Geimaiiee Sinoii 

[3 Agra 93 

165 Anard by um 

p re where arbitrators cannot decide — Where the 
parties prayed the Court to arpomt two arbitrators 
aud au umpire aud to refir the case to them f r d Cl 
si n and uudirtooh t abil by such decision as 
mi ht be passed by tbira uiiammjusly or by tlic 
majority of them — Held that au award by the um 
pire alone the arbitrators being uuable to decide was 
oalid. Kuril Rau v Vevbatabamattab 

[LLR 4 Mad 311 

168 Partial dts 

agreement of arbitrators — A partial disagreement of 
two arbitrators does not nullify their award as a 
whole Pakadolah r Tcmeezooddeen 

[2W R 82 

187 Om sstontosiyn 

aicard at same lime— Procedure— Act Till of 
]So9 s 39o — An award of arbitrat rs to be legal 
must be completed and signed by each in the presence 
of the whole of them. In tub petition oe Jat 
JIaboal Sikou 

[3BLR AC 83 11 W R. 433 

1Q8 * Omusion to t*yn 

award at same tim —Art l III of 2859 t 827 — 
Where on a reference to arbitration the case had 
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8 AWARDS— conf i nued 

boen regularly heard by all the arbitrat rs sitting 
together and an award been drawn up and signed 
by them the mere omission of the arbitrat rs to sign 
the award ab the same time and in each ether’s pre 
sence does not invalidate the award Bhoeosundabi 
Dasi v Makhun Lai, Dee 8 B L R 128 

But see per Lobman J in Jay Manual Singh » 
Mohan Ram Mabwari 

[8B LR 130 note and 319 note 
12WR 397 


169 ■ It is accessary 

as provided by s 516 of the Code that all the 
arbitrators agree to the terms of the award but 
there is no provisi n of law requiring them to sign 
it in the presence of each other Bharasundan Das* 
\ Makhanlal Bey 8 B L B 22o followed 
MrTnoKPTTi Layakan r AckaLayakan 

[LLR. 18 Mad. 22 

170 Omission of all 

the arbitrators to sign award — Braft of award 
signed by all the arbitrators — Fair copy signed by 
only four — When in a suit to recover a sum of 
money on on award the five arbitrators Came to a 
deem n and made dated and signed a r ugh draft 
of their award and the defendant then withdrew from 
the submission and a fair copy was then made 
bearing the same date as that of the rough draft but 
aimed by only four of the arbitrators — Held that 
the award was complete at the date of the rough 
draft and that its validity was not affected by tho 
subsequent occurrences The validity of an award 
cannot be impeached because the arbitrators after 
wards d> an act requited neither by the law nor by 
the terms of the submission. Kula Laqaboshanam 
e Kpeaseshacualau 1 Mad. 178 




17L 

signed by all the arbitrators— Civil Procedure Code 
ISoJ t 312 — Binston of award — The parties to 
eertain suits having agreed to submit to arbitration 
the suits were so referred uuder Act VIII of 18o9 
s 312 After this reference the parties agreed 
by an itramama to submit the same suits t gether 
with other matters to the arbitration of fire persons 
the effect being to withdraw the first submission 
and substitute the new agreement Bef, re these 
arbitrators arrived at a final conclusion the parties by 
a s lenamah compromised tbe whole of the subjects 
of dispute and afterwards an award was drawn np 
in the terms of the solenamah and signed by two of 
tbe arbitrators and the head arbitrator When the 
award was hronght before the Subordinate Judge 
he considered it had been made ultra tires in respect 
of those matters which were not involved In the suits 
originally referred and accordingly made a decree 
only in those suits conesp'mdag with tho terns of 
the award. Some of the defendants applied to the 
Subordinate Juioe to have the effect of a decree 
given to that portion of the award which was left 
outstanding by the first decision Thu application 
was decreed and the remainder of the award eaf reed 
An appeal to the Judge was dumused With cost* 
Held that the award was illegal because it wm not 
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signed by all the arbitra ors and there had been no 
agreement to abide by the decision of the majority or 
that the voice of the umpire should preiail Meld 
however that as the parties concerned did not take 
steps to set the Sub rdinate Judge right the High 
Court could not interfere but that the effect tf 
the decisi n was to dispose of the award altogether 
and not to divide it into two partB one of ■which 
might fern th foundation of a futare jud 0 mcnt 
Held that the applieatim to give effect to the' 
unenforced ptrti n of the award ought tohaiebeon 
dismissed JsemRoxc BhabbtRoy 

[22 W E, 129 

172, — - - - Signing award 

after tender of resignation bg one arbitrator — 
Where one of the arbitrators before duly signing 
the award tindered his resignation in a litter to 
the Judge hut was induced to withdraw it and after 
wards signed the award —Held that the arbitrator 
who first tendered and then withdrew bis rcsignati n 
did not formally dnest himself of his character cf 
arbitrator and was therefore net functus officio 
when ho signed the award which was consequently 
valid JoTJiriraAL famon Bahadoob r SloHrw 
Ram Mabwabeb 23 W B. 429 

Affirming decision of High Court m 

[16 W It 38 

173 Resignation of 

orMrafor and sttfcjejuent withdrawal of resignation 
— Power to m thdrato resignation —An arbitrator 
has full power to retract hv& resignation of office 
before it is accepted An award signed after tho 
withdrawal of such resignation is a valid award, 
JOVMUIfOUL SlMOH r MoHCN RAM llABWABEE 

[16 W It 38 

174. Award irregu 

tarty made — Whore an arbitrator imp rted into 
his proceedings a previous eiquiry alleged to have 
been ma <e by him and rel ed upon sdm ssions made 
m the former priceedmgs his award was held to be 
b»d and the decision based up n it was a t aside 
Kashxb Chand Gossaube r Bam Chdmdeb Gos 
BAMEB 24 W It 81 

176 - Award made on 

special form of oath — Power of arbitrators to ad 
minuter ether than prescribed firm of oath - Oaths 
Act (2 of 1873 J * 1 3 — The matters in dispute in a 
suit were by the desire of the parties to the suit 
referred to arbitration. During the ini cstigation of 
these matters by the arbitrators the plaintiff offered 
to be bound by the cath of the defendant adxmma 
tered on the Koran. The defendant agreed to tike 
such cath and such was accordingly administered to 
him by the arbitrators and his evidence taken and an 
award made based on the evidence so taken On 
special appeal to the High Court by the plaintiff he 
objected for the first time the objccti n not haiing 
been taken in his mem random of special appeal that 
the arbitrators were not legally competent to ad 
minister such oath and the evidence o> taken could 
net form fc valid basis cf an award and the award was 
therefore void. Held p/r J*eabso>- J SrAyyir J 
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dissenting with reference to the legal competency of 
the arbitrators to administer the oath that the 
objection was good and that the arbitrators had no 
p wer to administer the oath Per Peabsoh J 
that the statement of the defendant nude on n <ath 
illegally administered could not f rm a v slid basis of 
An award and the award was vo d and sh uld be sit 
aside ier blAUXiE J that the plaintiff having 
offered to be bound by the ca b and the defendant 
having agreed to take it the plaintiff was bound by 
{he evidence given on such oath and that as the 
Arbitratoi s > ad by law and consent of parties autho- 
rity to receive the evidence of the defendant the sub 
sti ution \>y them ol an csth on the Koran for n 
(iminiatioa did n t undir the provisions of s 13 
Act \ of 187 J mv alidate such evidence and consc 
guently lender the award based on such evidence 

void. WimanHt UanLAMAit 

[1 li K ,1 All 635 

178 - ■- — ■■■ ■ — Vague and t n 

definite award -Civil Procedure Code ( Act A IV of 
1HX2J ts 620 621 62o 626— Certain disputes 
between parties were referred under a written agree 
ment to an arbitrator who in due course made his 
award. 1 he plaintiff then applied to the bub rdmate 
Judge to have the award hied m Court undir the 
provisi ns of s 6-5 of the Code of Civil Pr cedure 
ihe deiendants came m and objected to the award on 
the following amongst ether gr unds that the agree- 
ment of submisu n was vague and indefinite and did 
not clearly sit out the matters in dispute The 
Subordinate Jud„e overruled the object! n without 
taking any evidence and directed the award to be 
filed and a dcciee to be passed thereon lhe plaintiff 
appealed Me/d on appeal that as the objection 
was well founded inasmuch as the a„rccment to refer 
was vague and indefinite and did net clearly Jay 
down the power of the arbitrator in dealing with the 
subject matter in dispute and as it was not possible 
to make out what powirs were intended to beconfe rod 
up n the arbitrat r the award Bhould net be allowed 
to be enforced under the provisions of sa 625 and 
626 Bindessubi Pebshad fatten c Jakbee 
Pebshad biKon 1 Ii K, 10 Calc i82 

177 Award refer- 

ring parties to separate suit - Civil Procedure Code 
J8S2 i 622 - After issues had been framed in a 
suit to wind up s partnership the matter was referred 
to an arbitrator who made his award and with 
regard to c rtain property not part cf the partnership 
property he referred the parties to a separate «mt 
Meld that the award was not illegal by reason of its 
comprising tha reference of the parties to a separate 
suit VeKBATYA X k E'IBATAPPAXTA 

Li A. ti 15 Mad., 348 

X78 . Submission to 

arbitration— Award not disposing of all the matters 
referred -Fmahtg of award Validity of award— 

TI airer— Consent of parlies Partition The 
ground for holding an award to bo invalid on account 
of its not dispwng of all the matter* referred 
appears to be that there is an implied condition in the 
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submission of the parties to the orbitmtH® that the W- — ■ 
,"u4 .lalHttp.irof.il Tta. «»M«» mj b. , ■»'»” 

waited by the consent of the parties before the 
amtrator* The partition of j mt «*•**•"“* 
of tifferent properties haTing been submitted to 
arbitration and the parties agreeing to * “ ® 

being made by steps and that each dmsi n should be 
final without any condition that the avanl shout i not 

be final while pirt rema ned u divided -He'd lu a 

suit brought by one of the parties for part two of 
the wh le estate after such a dmsi n of pa-- 
that althonji eases cited as to the msaUditT an 
incomplete award mi e ht hare been applicable had the 
arbitrator* awarded as to cnly part of the pr perty of 
their own auth ruy and without that of the parties 
it was competent to the latter to a-rce before the 
arbitrators to the division being made as it had been 
and that here the part it on as to the pn ] erty 
divided was final Only a decree for the partition of 
the undivided residue could be made MiKOfD Ram 

***** ' b “ 111 8 °** Si Calc. 590 

L R. 211. A 47 

170 — . Ref ere nee 

applied for by agent without authority Knowledge 
and taeit ratification by principal- Estoppel In 
a suit which was defended by an ag -nt (am m kntar) 
on behalf of the defendant the agent applied for a 
reference to arbitratim alth ugli he had nr pjwerto 
A> so under the am in kbtaroamah After the sub 
mis l n of the award objection was made on behalf f 
the defendant that the agent had no a tbontv to 
apply l it ir cons nt to the reference The objecti ti 
was overruled by the Court and a decree nude in 
aec rdance with the award with ono sli ht m difica 
tion in the defendant 8 favour Held that although 
tbe agent was not auth rued to apply fororconseit 
to a reference the defendant having 1 cen aware of 
tbe proceedings and tacitly ratified the action of Ins 
agent could n t be allowed t> question the legality of 
the award and the award was not void ab initio 
Unraman v Chat! an I L K 9 3Iad 4ol 
referred to SatubJIT Pirtab Bahadoor bAni r 
Dulhe* Gulab Koer 111 R. 2 1 Calc 469 

100 Award made 

,ti referen e to arbitration by one partner without 
authority -Specific Relief A t s 2/ - A partner has 
no power in the absence of special authority to bind 
the firm by a snb ml si n to arbitration of a suit 
which has been brought and an award was in such 
arbitration invalid Stead v Salt, 3 Bing 101 and 
Sharigfood v Green 2 Mad 228 referred to^ Ram 
BAB03E r kAXltJ ilAB ’ ’ ” 


ARBITRATION —conti nued 

0 pn\ iTF ARBITr vtion— j 

Oral fain in's 

f private arbitration may be i*r 
fectly valid th ugh n t pat m writing and a private 


award mad m pursuance of such submmi u will be 
| rcspictrd and treated as valid by the O urts if duly 
I p rf rmed and the p sstssi n of the c ntci ed pn 
I ptrty be hild uiidor than The arutrat rs may be 
c mpotent t pr ve as v ell the sulnusti n as the 
| making f the award th u^b n ikrartintnab was ev<r 
eiocited. Bahai. M*on r bniBo 1 am ‘•I’toh 

[W R. 18o4 76 

183 Matters for lubnmtioii— > 

fin je t matter t of m t and other mature m di ye e 
— lh re is U thin„ m \ct Mil of 18»9 t promt 
parties wh lave a suit penohn m Court fr tn tub 
mitting the aubjict matter f that tuit and thfr 
matters in dispute t arlitrati n under s 32” 
TlIAKOOn Doss I OTr IltTIlRI Doss 1 oT 

[W R. 1804 Mia 21 

184 Agreement to refer to 

private arbitration by parties engaged in 
litigation— Cicrt Pro edure Code (At A of 
1877 j e 623 and 52a —Under ss 5-J and u n a 
of the Civil l r cedurt Code (Act \ f 1877) parties 


LLS.22 Alh 135 


0 PRIVATE ARBITRATIOR 


181. 


Mode of Bubmission to 


pers ns n t en r a 0 ed in htiguti n 

may agree t refer matters m dispute bi tween them * 
t > private arbitrati n with ut the mt rventi n of the 
Court and may apply ti have the agreement fled 
and the mere fact that a suit is pending with respect 
to the mattirs in dispute is not of itself a suttiei nt 
rcas n to induce the C uit ti refuse t tile tbe a rec 
ment IIarivaiabdas Kaillandas r Uttamchjvd 
WA>EkcnASD I. 3s. R 4 Bom, 1 

185 ——Power of arbitrators aft r 

making and dehveiy of award— /(ene — 
iftcr an avaid has been made and handed t the 
parties the functi ns f the arbitrators cease They 
have no p wer afterwards to deal with au applvca v n 
f r review of their decision Ik the matter of tUi 
PETITION OF DPTTO &1KQIX DdttO blCKltt r UojAT. 
Bahadur Sinoh IL.B 0 Calc. 676 

by arbitrators at Afferent ( mes—CuifproHdun 
Code 1 59 s 927 Award irregularly made In 
tbo case of a pm ate award where the arbitrat n 
granted a new trial BDd eventually disp of the 
cose in the absence of the defendant and after 
year from the time of all wing a new tr^l a* 
verbally pr-uounced their ]nd ment to ene pnrtv 
and on an thcr day to tho etb r party and 
sequent date wrote cut the award which was 
on a particular date by one arbitrat r wh sent it t 
ethers elsewhere f r signature cn a different J » 
-Held that the award iu ht not t he enftl a 
under Act Mil of 1859 s 327 Jude* I ™* 4 
Majoo 


arbitration— Ciril Pro edure Code 16>s2 
(I850 , 3V ) — In arbitrations mt started with the 
Unction of the Court it is not necessary that tbe 
agreement should be reduced tv wntm" before it 
can be binding JIUDHOO llAXJrE * IvttMOwi* 
SwqhDeo 18-VVR.633 


187 - 
n r y by *; 


327 oi An r 

al W E, ^ 


_ _ e of the arb /raters Matter* ’•« 
between the parties were referred to seven arbitr^* 
without the intervention of a Court Thf^ tt 5 r< 
tors or so many of them as ceald be cot fnfc.v 
.ottone-i extending . J.fJ? “grther 

1 oed at 


' Award 


ngned 


held sittings extending over i 
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ARBITRATION — continued 

9 PRIVATE ARBITRATION — continued 
each sitting they came to a decision either unam 
nuasly or by a majority on different questions snb 
nutted to them These decisions were entered on the 
minutes of their proceedings and at their last sitting 
the arbitrators all agreed and informed the parties 
that the decisions so arrived at constituted the final 
an ard and gave directions fir embodying those dc 
ci inis m the shape of a formal document which was 
drawn up on a subsequent day but was signed by 
four only out of the seven arbitrators The remain 
ing arbitrators not being asked to sign it they never 
did sign it Held that the actual award was an oral 
award made by all the arbitrators on the last day of 
their joint sitting and the drawing up of the formal 
awaid was a purely ministerial act to give effect to 
the previously completed judicial act. The omission 
to take the signatures of the minority of the arbitra 
tirs to the document which firmed the record of the 
award was not fatal to the award. Dandekar v 
Dandekars I Zi. B. 0 Bom. 683 

188 1 — Document re 

commending solution of disputed points— Act XIV 
of 1882 t 6°o — A document although headed as an 

award and signed hy the arbitrator which merely 
rec mmends a solution of the questions referred to 
arbitration will not be treated by the Court as on 
award on an application made under e 525 of 
the Code of Civil Procedure Nundoioil Mookeb 
jeb v Chhnder Kant Mookerjeb 

[LL R. 11 Calc 356 

189 Application to enforce 

award— Time for filing award— Civil Procedure 
Code 18o9 t. 327 — An award of arbitration whether 
private or not cannot be enforced unless the applica 
tion for enforcement is made within sir months from 
the date of award. Bhtbttb Jha r Hckoomuf 
D un J ha 0 W R. 123 

190 — Time Ibr filing 

auard— Limitation Act f IF - of 1S77J sch II art 
176 — C«r«l Procedure Code 1877 ss 52o 526 — 
Where an award was made oud eigtied by the arbitra 
tors on the 5th of August 1881 but was not delivered 
to the parties till the 13th of September followin'* — 
Semble that an application to file the award made on 
the 26th of February 1682 under the provisions of 
s. 625 of the Code of Civil Procedure was not 
barred by limitation It is clearly the intention of 
the Legislature that a party to an arbitration should 
have six months to enforce the award under s 625 
of the Code of Civil Procedure from the time when 
he is m & position to enforce it In THE MATTER 07 
THE PETITION 07 DCTTO SINGH DUITO SlNOH V 
Dosad Bahadur Singh LI, R. 0 Calc. 576 

I0L Filing award in Court - 

Effect of not fll ng -Civil Procedure Code 1859 
* 32 7 — An arbitration award should be filed in Court 
Effect of not filing as defined in s 327 Act VIII 
of 1859 Soopnm Singh t Methoo Singh 

[1 W R. 1C3 


filing- Validity of award —An award of arbitration 
may be valla without bring enforced by the Courts 


ARBITRATION — coni i n ued 

9 PRIVATE ARBITRATION — continued 
as for instance where possession under the award is 
shown SI0I1E9H CnuvnEB Moiiee « Beioeam 
Moiteb 0VE84 

193 ■ TJfect of not 

filing— Validity of award — An auard made by 
private submission may be valid and binding though 
no proceedings under s S°7 Act 1 III of 1859 
have been taken to enforce it Surubjeet Nabaiv 
Singh r Goubee Perbhad Naeain Sivoh 

[7 W R. 260 

194^ ■ Fffect of not 

filing — Civil Procedure Code 1859 t 327 — Valid 
tty of award — Arbitration awards not brought into 
Court under s 327 Act 1 III of 18o9 are not on 
that account necessarily invalid. Ramtad Sahoo r 
Doohb Sahoo 9 W R 441 

NCBSINGH GABIWAN t FUTTOO OSTAGUB 

[20 W R 420 

195 ■■ I " Objection by ere 

dilor to filing aicard — The plaintiff applied to file 
an award and for a decico in terms thereof to which 
the defendant consented K a creditor of the dc 
fendant thereupon applied to be made a party to the 
suit and objected to the filing of the award and to the 
decree alle 0 ing that the award was fraudulent and 
fictitious and had been made in order to save 
the defendants property frem his creditors The 
Subordinate Judge made K a party to the suit and 
refused the plauitiff a application On application 
to the High Court — Held that the Judge was bound 
to file the award the defendant having raised no 
objection to it and no illegality appearing on the 
face of it DriGAE i Dipchavd r Ujajisi Vel i 
[I.LR 22 Bom. 727 

100 Obligation to 

file — Suit to enforce award not filed— Civil Pro 
cedvre Code 1859 * 327 — A suit lies to enforce 
an award mode without the mterv ention of a Court of 
Justice The procedure provided m e 327 of 
the Civil Procedure Code is not imperative upon a 
plaintiff who seeks to cufuicc an award so made 
I AXANIAITA ChETTI C IlAlAPPA ChetTI 

[4 Mad, 119 

Lota Seetamma v Koiiipukea Soobbiah 

[8 Mad 81 

107 Objections to 

filing award— Civil Procedure Code ( Act XIV of 
1S82J ss 620 621 525 and 526 — Procedure where 
identity of award impeached — Power of Court to 
enquire into objection to file award -Jurisdiction — 
Where an application was mad,. t> a Subordinate 
Judge to file an award and an objection was taken 
that the arbitrator had made their award several 
months before the date of the one arught to be 
filed thus impeaching the identity of the award 
and the Subordinate Judge after an enquiry with 
regard to the several objections ordered the award 
to be filed —Held that the order of the Subordi 
nate Judge should be set aside or the award be 
deemed net to have been fileiL. The only objections 
which the Court con enquire into under is, fi^B 
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ABBITBATIOTI — onttnu 1 

9 PRIVATE ARBITRATION —continued 


and 5 b of th Civil Proceluro Code (let \IV ol 
Ibis-) art, that which are specih il in is 5-0 anil 
d 1 and theso rcUte t> ran m which the rrfir 
eace and the award are accepted facts but where the 
objection d mes the fa turn of the particular award 
s ju c ht t j be filed and the objection dies n t seem 
ti be fnvolius bet one giving nso t > enquiry mts 
difficult quest uns of la v and fact it is nst competent 
for the Court 1 3 deal with that objection under ss 52o 
and 5 i In such a case the Court should have the 
applicant to a regular suit on the award as the basis 
ot his cause of action whereiu the party urging the 
objection will hai e. thead\anta 0 e of bcm., a d fendaiit 
rather than a plauitiil and of has mg an appeal open 
ti him in the event of an unfavourable declaim 
bAHAi Aatuc r Jaisuavaah Dalsokbau 

[IL.ll 9 Bom. 254 
198 — — — — — — Objections to 

filmy award —Civil Procedure Code 1377 ss o20 
o*4 fi2j —Reject an of appl cation to fie award — 
Consent of parties to jurisdiction. —A (luput e between 
the plaintiffs and defendant hawug been referred 
to arbitratnn and an award made the plaiutiffs 
applied under s 62o of the Civil 1 raced ure Cide 
that the award should be filed m the Mans if s 
Court It bavin,, been objected that the arbitrates 
had been guilty of impartiality and other misconduct 
au issae was framed with the consent of both parties 
whether the award could be filed and cnfoiccd and 
the Munsif after hearing evidence dismissed the 
application On appeal the Subordinate Jud Q e de 
cided that the award was valid On sec nil appeal — 
Meld that although where an application to hie an 
award under s 5 2o and objection is madt, up n any of 
the grounds mentuned in s 520 or 521 the proper 
c urse for the Court is to diBtmss the application and 
leave the applicant to bring a regular suit to enforce 
the award yet both parties having consented to the 
matter being tried upon the applicati il as if m a 
regular BUit it could n t on second appeal be objected 
that the lower C urts had acted witajut jurisdiction 
Huso Aath Por t Aistabivi Ciioivdheain 

[13 C L. B. 14 

189 iSAotctnj cause 

— Sufficient cause -The term to show caase in 
ss b-o and 52i of tin. Lode of Civil Procedure 
( Vet X of 18/7) dots u it mean merely to allege cause 
n r even to make out that thtre is room for argument 
but both ti atlege cause and ti prove it to the 
satisfaction of the Court Davdekab c Dandeeaes 
[IL R, 0 Bom 803 

200 — Cut l Procedure 

Code ss S2o 525 —Partnership — Agreement to re 
fer disputes to arbitration —The three parties to a 
d ed of partnership agreed that in ca9e of any dispute 
or diffirencc the matter should be referred to the 
arbitration of persons chosen by each party to such 
dispute and thit in cast any such party should refuse 
or fail to nominate an arbitrator then the arbitrator 
named by the other party should nominate another 
arbitrator and the two stnuld nominate a thud person 
u umpire Certain diff rences having aruen am og 
the three partners two of them called upon the 


exocut irs of the third to nominate an arbitrator 
uudir the terns of the deed but they refused to do 
s i Tho first mentioned partners then nominated an 
arbitral ;r who in his turn nominated another and 
these having appointed an umpire made an award 
One of the partners at whoso instance the matter 
in dispute had been referred to arbitration presented 
an application under s 25 of the Civil Pro 
ccdnre Code praying that the award nu n ht be filed 
ia Court This application was opposed by tho 
executors of the third partner who appeared and 
l>dged verified petitions disclosing grounds of objec 
tion within the meaning of s 520 or s, 521 
if the Code Meld that the w>rd parties as used 
iu * 5*0 slimld not be confined to persons who 
are actually before the arbitrators that if persons by 
an agreement have undertaken between themselves 
that in the event of a certain state of things happen 
mg a particular procedure shall be foil iwed which 
under one state of circumstances may be adopted m 
malum they should for the purposes of e 625 
be regarded as parties to that arbitration and that 
there was sufficient reason to show that the defendants 
in the present case were pnma facie bound by the 
arbitration »■> as to bring them within the terms 
of s 5 5 as parties thereto who should be called 
on t) show cause why the award should not be filed 
fTillcox v Storkey L R 1 C P 671 and Re 
Menton and Hethenngton 19 C M ’V S 842 
referred to Held uIbo that ss tfh and 520 
of the Code read togetliei meau that the party 
c ming forward to oppose the filing of the award must 
sh)w cause that is must establish by argument or 
proof or both reaa mable grounds to warrant the 
Court in arriving at the conclusion that the award 
is open ti any of the objections mentioned m 
s 5 9 0 or s 521 and it is uot sufficient when it is 
sjught to make the award a rule of Court for the 
defeated party to come and merely say upon a verified 
pctitun that this or that ground referred to m ss. 520 
and 521 existed against the filing Sree Ram 
Chowdhry v Pen olundhoo Chowdhry I L R 7 
Cate 490 and Ichamoyee Chowdhranee v Prosunno 
'lath Choudhry I L R 9 Calc 5o7 dissented 
from Pullo Singh v Posad Sahadur Singh I L 
R 9 Calc 57 o Pandekarv Pandekars I L S 6 
Bom 663 and Chowdhry Murla a Motsetn v 
Bechunmssa PR 3 I A 209 26 W R 10 
referred to Joves c Ledqabd 

[L L. B. 8 AIL 340 


201 

— Citif Procedure Code 185J i 

J — S 327 intended to provide for these cases 
only ia which the reference to arbitration is admitted 
and an award has been made" !\ here tho defendant 
denies referring any dispute to arbitration or that an 
award has been made between himself and tbe plaintiff 
sufficient cause is shown why the award should not be 
filed. The plaintiff should be left to bring a regular 
suit for the enforcement of tho award. Hcbsaiki 
B im e Monanr Keak X. L. r., 1 AIL 158 


202 . 

— Cie'I Procedure Code i 


Sufficient cause 

■ ss 52o n26 ■— tludec 
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ABBITkATIOBT — continued 

9 PRIVATE AFBITKATIOIn — continued 
each sitting they came to a decision either unani 
m jusly or by a majority on different questions sub 
untied to them These decisions were entered on the 

mmutes of their proceedings and at their last sitting 
the arbitrators all agreed and informed the parties 
that the decisions so arm cd at constituted the final 
award and gave directions for embodying those de 
eisnns in the shape of a formal document which was 
drawn up on a subsequent day but was signed by 
four only out of the seven arbitrators The remain 
ing arbitrators not being asked to sign it they never 
did sign it Held that the actual award was an oral 
award made by all the arbitrators on the last day of 
their joint sitting and the drawing up of the formal 
award was a purely ministerial act to give effect to 
the previously completed judicial act The omission 
to take the signatures of the rmnont j of the aihitra 
tors to the document which firmed the record of the 
award was not fatal to the award Davdekar r 
Dandekars I hE, 6 Bom. 603 

188 — ■ Document re 

commending solution of disputed points— Act XIV 
of 1882 i 52o — A document although headed as an 

award and signed by the arbitrator which merely 
roc mmenda a solution of the questions referred to 
arbitration will not be treated by the Court as an 
award on an application made under s 525 of 
the Code of Civil Procedure Kcndoioli, Mooter 
jee t Chtnder Kant Mooeebjee 

PLR U Calc 350 

189 Application to enforce 

award— Time for filing award— Civil Trocedur* 
Code 1850 s. 327 — An award of arbitration whether 
private or not cannot bo enforced unless the applies 
tion for enforcement is made within six months from 
the date of award BnTBrB Jni f HtTNOOmrw 
Dorr J ha 5 W B. 123 

190 Time for filing 

award— Limitation Act (XV of 1877) sch II art 
176 — Civil Procedure Code 1S77 ss 52o 526 — 
Where an award was made and signed by the arbitra 
tors on the 6th of August 1881 but was not delivered 
to the parties till the 13th of September following — 
SemhU that an application to file the. award moda on 
the 26th of February 1882 under the provisions of 
s 526 of the Code of Civil lrocedure was not 
barred by limitation It is clearly the intention of 
the Legislature that a party to an arbitration should 
have six months t) enf rce the award under s 625 
of the Code of Civil Procedure from the time when 
he is in a position to enforce it In the matter ot 
THE PBTITIOV OF DUTTO SINGH DUTTO SlNOH V 
Dosad Bahadur Singh I. L B. 0 Calc 575 

19L — — Filing award in Court - 

EtTcct of not fit ng -Civil Procedure Code 1859 
s 327 — An arbitration award should be filed in Court 
Eff»«t of not filing si defined in s 327 Act VIII 
of 1859 Soofhui Sinou c Methoo Sin an 

[1 W It., 103 


filing- Validity of award —An s»ud of arbitration 
may be valid vntlrmt being enforced by the Courts 


AKBITRATION — continued 

9 PEIVATE ARBITRATION — continued 
as for instance where possession under the award is 
shown Mouesh Chunder Hotter v Buioeavi 
Hotter 0W K 04 

193 Effect of not 

filmg~ Validity of award — An award made by 
private submission may bo valid and binding though 
no proceedings under s 327 Act 1 III of 1859 
have been taken to enforce it Sububjeet h ARAIN 
Singe r Goeeee Peeshad Karaev Singe 

[7 W B 200 

194. - ■ — — Effect of not 

filing — Civil Procedure Code 1859 t 327—faItd 
tig of award — Arbitration awards not brought into 
Ceurt under s 327 Act "V III of 18o9 are not on 
that account necessarily invalid Bajiyad Saiioo r 
Dooear Sakoo 9 W B. 441 

KCRSINOH GaRIWAN V PUTTOO OSTAGCR 

[20 W B. 420 
195 ■ Objection by ere 

ditor to filing award — The plaintiff applied to file 
au award and for a deciee in terms thereof to vvhich 
the defendant consented K a creditor of the de 
fondant thereupvn applied to be made a party to the 
suit and objected to the filing of the aw aid and to the 
decree alleging that the award was fraudulent and 
fictitious aDd bad been made in order to save 
the defendant s property frem his creditors The 
Subordinate Judge made AT a party to the suit and 
refused the plaintiff s application On application 
to the High Court — Held that the Judge was hound 
to file the award the defendant having raised no 
objection to it snd no illegality appearing on the 
face of it DENOAR8I Dipceand r U jam si Velsi 
[LL.R 22 Bom. 727 

190 Obligation to 

file— Suit to enforce award not filed— Civil Pro 
cedure Code 1859 s 327 — A suit lies to enforce 
an award made without the intervention of a Court of 
Tusticc The procedure provided in s 327 of 
the Civil Procedure Codt. is not imperative upon a 
plaintiff who seeks to enforce au award so made 
1 AIANIAPPA ClIETTI C ItATAPPA ChETTI 

[4 Mad. 119 

Kota Seetamma r Kouipcria Soobeiah 

[8 Mad 81 

197 Objections to 

filing award— Civil Procedure Code (Act XIV of 
1882) ts 520 521 525 and 526 — Procedure where 
identity of award impeached — Power of Court to 
enquire into objection la Jilt award - Jurisdiction — 
Where an application was made to a Subordinate 
Judge to file an award and an objection was taken 
that the arbitrators had made their award several 
months before the date of the one sought to be 
filed thus impeaching the identity of the award 
and the Subordinate Judge after an enquiry with 
regard to the several objections ordered the sward 
to bo filed — Held that the order of the Subordi 
nate Judge should be set aside or the award be 
deemed net to have been filed.. The only objections 
which the Court can enquire Into under is. 626 
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13 Calc 414 LB 18 I A 73 referred to 
Airsrr Ram t Dasbat Paw L. L. R. 17 AIL 21 

203 — Application to 

Jilt award— Cml Procedure Code ( 1S82 ') ss 521 
522 525 and 526 — Objections as to factum or validity 
of submission and at arl Where on an appliciti n 
to file an award under ss. 52o and 5 C Civil Pr cedure 
Cede (Act \IV of 1882) objecti ns which m the 
opinion of the C. nrt are n t merely fmol ins or ct lour 
able are raised to the factum or validity of the 
tubsngsnn and award the Court has n jurisdiction ti 
deal with them and must refer the p vrties to a regular 
suit Carnal N ti v Jaubanker Dalsulram 
I L 21 9 Bom 2o4 and Sunan llaot v Bhikan 

Bad I L It 21 Calc 213 f U wed Amnt Bam 
v Da, rat Bam 1 L It 17 All 21 not followed 
Tsjfub Detvchavd r Mahomed Tamal 

pLR 20 Bom. 698 

209 — . ■ Application to \ 

file award— Objection that submission uas revoked 
before award made — Jurisdiction of Court to deter 
mine objection — Subsequent suit to annul award — 
Cml Procedure Code (18^2 j ss 521 522 and 526— 

B i jht of suit — The plaintiff s case was that arbitrat rs 
to wh rn differences between him and the defendant 
had been referred had out of enmity to him and at the 
defendant s instance made a fraudulent award on 17th 
February after he had reveled his sukmiesnn and had 
antedated it as on 1st February that the defendant 
had instituted pT ccedingB under Cml Procedure C- dc 
Chap XKXVII and his objections to the aboi e effect 
haling been overruled a decree was passed in terms 
of the award. He now sued to have it declared that 
neither the decree nor the award was binding Held 
that the Court had jurisdiction to determine the 
genuineness or validity of the award in the proceedings 
under Chip XXXV1J and that the present suit was 
not maintainable ChintAMAIxatea i ThadiGakgi 
BEDD i I. L. It 20 Mad. 89 

210 Civil Procedure 

Code (Act XIV of 1882J ss 52o and 526 — Arbxtra 
fion award — Denial of reference to arbitration — 
Jurisdiction of Court to determine the factum of 
reference — Appeal — Held by a maj nty of the Full 
Bench (Macpiiehsov J dissenting) that when an 
applicati n has been made under a E25 of the Code f 
Cml Procedure and nrtice has been gnen to the 
parties to the alleged arbitrati n the jurisdiction of 
the C urt to cr ler the award to be filed nnd to allow 
proceedings to bo taken under it is net taken away by 
a mere denial of the reference to arbitration on an 
objccti n to the validity of that reference Amnt 
Bam v Dasrat ram I L B 17 All 21 followed 
Mahomed Wahid uddiv r IIakiium 

[LD.lt. 25 Calc. 767 
2CWN 629 

211 — — — ^ — — Appl cat tow to 
amend an award— Civil Procedure Code 1^51 
l 327 —Upon a m ti u to amend an award filed 
under • 327 of the Cml Procedure Code on the 
ground of obvious errors contained fafU It was held 
that the Court had no rower under s. 2*7 to 
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amend an award or remit it f r the rec migration of 
the arbitrators but had only the power f file and en 
f rcc the award cr reject it Ailarakhta Shivji r 
J eh a vain Hobmasji 10 Bom 391 

212 Award m cn 

minal matter — Cir l Procedi re Code /So 1 ) s 327 — 
When complaint hag been preferred to a Criminal 
Court and the Magistrate Ins directed that tha sub 
ject matter of the complaint be referred to arbitra 
ti n if the parties ccnsent and proceed to such refer 
ence the award may be enf reed under the pr vigi ns 
of s 327 Act VIII of 18^9 Sheo Ncvd Rai t 
Mahancnd Ram 1 Agra 46 

213 Award dead 

inq matter not referred — Cuil Trace lure Code 
1877 s 5*0 — Held where a private award deter 
mined a matter n t referred to arbitration that a 
claim under s S^a of \ct X of 1877 that aucli 
award *h uld be filed jn Court was pirpcrly dismissed 
Jcala Si'oh r Narain Das 

[LIE 3 AIL 641 

214 - ' ■ Auard in ex 

cess cfte,ms of submission — Cml Procedure Code 
1677 ss 52o o2o—A/reement as to management of 
devasam —An award made undei s 5°5 which 
is partly within and partly cxce d$ the terms of the 
submission to arbitrati n cann t be enforced by sum 
mary procedure under s 2G ag to such pcrti n 
as docs not rsceed those terms T refer to arhi 
tration questions arising on tl e construction cf the 
award and questions left undecided by it is a matter 
beyend the scope of an agreement to submit to a 
scheme for the future management of a devas im ns 
ie<*ards conduct of suits granting of demises custody 
of property collection of rents appointment and 
remival of servants and defrayment tf current ci 
penchturc Mama V ierama Maharaja op Calicut 
v Malxichebt Kkistvan Nambudri 

[LEE 3 Mad. 88 


— A war l dealing 


216 

with — Hatters referred piece by piece — Cml Pro' 
cedure Code 165 0 s 3*7 —Where an arbitration 
bond provides that the matters in dispute referred to 
the arbitrators may be taken up and dealt with 
senat m and the award delivered bit by bit (kh ind 
khund) it is net necessary under s 327 of Act V ill 
of 1859 that all the matters referred sh old have 
been dicided bef re the first prti n of the award 
dealing with rmo only of the subjects in dispute 
can be filed. ^nosantrEin DaBia r NoBivCanv 
derPot 4 CL. R, 02 

218 — — - — Private award 

Enforcement of -Procedure- Cml Procedure Code 
1^59 s 327 — When a private award between parties 
is filed in a Court the prescribed course is for the 
Court to give jud<ment upon it and past a decree * 
not to erder ciecution before such decree has been 
Fussed. ‘'AHEB Pam Jha r Kasheevatr Jija 

[21 W R. 295 

dure Code s 5*5 — Loss of award procedure on**" 
When an award has been lost a Court acting 
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8 525 of the Code of Cml Procedure cannot take 
secondary evidence of its provisions and pass a decree 
accordingly A suit to have a copy of such award 
filed cannot therefore be maintained Gopi Kedpi 
i Maiianandi Rekdi l Xi B , 12 Mad 331 


A RBITRATION — concluded 

9 PRIVATE ARB1TRATI0 >— concluded I 
above issues precluded the Coutt from filing the 
award V eniate h Ksakso r Chat-at'Catea 

[ILB 17 Bom 674 

Arbitrator 

See Ca es under Arbitration 


218 — Ateard not de 

et ling chief sub) e t if dispute — Order setting aside 
filing of award —- Amongst other matters the arbi 
trators wero asked to make a division of certain fields 
to winch the parties woe equally entitled The 
arbitrators decided the < ther matters but as regards 
the fields said that it was incinvenient to do so in 
consequence of the rains and ordered the parties 
to receive the prr fits half and half and to pay the 
assessment half and half Held that the award 
left undetermined one of the principal subjects of 
dispute and as the Court bad no power to remit the 
award to the arbitrators the applicant was entitled to 
» judgment setting aside the order for filing the 
award Dandekak r Dandekars 

[ILB 6 Rom , 603 


210 — Cml Proee 

dure Code s 62o— Suit on a prnate award— Alter 
native claim on original consideration— Jl t/l 
dratcal of claim on auard — The plaintiff lent 
money to two of the defendants who were partners 
with the third defendant for the purposes of the 
partnership and obtained prtmissory notes from them 
Disputes which arose between them were referred to 
arbitrators who made an award An application by 
the plaintiff to have the award made a rule of Court 
was opposed by defendant ho 1 and the plaintiff 
was referred to a regular suit He new brought bln 
suit in the alternative on the award and on the pro 
missory notes The aw ard was f< und to be unenforce 
able The plaintiff then declared himself satisfied to 
withdraw Ins suit as far as the award was concerned 
and the Court passed a decree for plaintiff on the 
merits Defendant ho 3 alrne having appealed the 
Court of first appeal held that the plaintiff must 
sneered or fail on the award and that the withdrawal 
of the prayer for a decree on the award altered the 
nature of the suit and finding that there was no 
evidence of misconduct on the part of the arbitrators 
he passed a decree in the terms of tho award On 
ft second appeal preferred by defendant ho 1 — Held 
that this procedure w as right Nabasatya r Rama 
Padra 1. 1*. R 16 Mad., 474 


220 - - ■ Cinf Proee 

dure Code (XIV of 1882) « 525— Application for 
fit ng an airarri registered as a suit — Qroun ft 
for n t fit ng award — An application for filing 
an award bemg registered as a suit the defendant 
raised objection* and the f< llowmp issues were 
i rami d — (1) Whether a certain arbitrator was 
nominated or accepted as one of the arbitrate n bv 
*Jj e ^ ndant ? (2) Whether there was any and what 
illecahty apparent on the face of tho award? (3) 
tVhetncr the proceeding* conducted by the arbitra 
ten were illegal ?— JT Id tint the objections taken 
by tho defendant winch were the subject of the 


-Architect 

— > — ■ — — Certificate of in Building Con 
tract 

See Cot- ti! act— Breach op Contract 

[ILB 10 Mad. 178 

Arguments on appeal 

See Letters Patent High Court cr 15 
[4BL.B AC 88 181 
9BL.B 274 
.See Cases pt-dee Review- Quest jot- s 
wpiczr 3iA t Be raised on Petietv 


Armenians 

See English Law 

[LL.R 24 Calc 218 

Arms act txxxi op i860) 

See Arjib Act (\I op 1878) 

[ILB 9 Bora 478 


1 s 32- Carrying or being in 

Possession of arras without ft licence— The 
Mere possession of arms under Act XXXI of 18C0 is 
n <it an < Hence in districts where s 32 of the Act 
>e not in force Iv the matter op the petition 
°P RAMESAR PEBsnAD hABATA> SjNQ 

[9BL.B Ap 34 18 W R Cr 1 

In the matter op tjie petition op JIodna 
*ain Fori 18 W R Cr 26 

2 Possession of aims— 

Illegalities in conda t of search — The mere p< s 
session of arms w a certain district being an effenee 
if there be satisfactory evidence that the prisoners 
Were in the possession of arms they weuld be punish 
able for such illegal possession notwithstanding the 
Police may have also committed an illegality in their 
Procedure in conducting the search for the same 
Queen v Fheoteb dun Rot 2 N W 67 

3 cl (0) — -Fine — Tmprison 

*hcnt — Sentence —Under Act \ WI of 18C0 s. 32 
cl C a sentence of fine cnly cr of impns nment 
only is a legal sentence Queen r Ddista tin 
hfADANNA LL E. 1 Pom 308 


§ B 44 — Fine — Vannfactu ring 

ffvnpotrder mthout a l fence — Certain persons were 
com icted under s 5 of Act XWl of 18C0 of tnanu 
faeturuig and silling gunpowder without a licence 
and sentenced to fine or in di-fault impns-nmoit 
S 44 of the Act provides a special pre cedure f r 
lowing the fine by distress Held that the sentence 
Was legal tho Act giving power to imprison rr fine 
Upon ccnvietii n Ancntmcvs 6 Mad., Ap 24 
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ARMS ACT (XI OF 1878) 

B. X, CL (b) and B B— Attachment 

and tale of arms in execution -of a decree by ha ir 
of the Court— Public servant Sale of arms by —The 
sale of arms by the Naxir of the Cjurt in execution 
of a decree 19 a sale by a public servant in dischargeof 
his duty and is therefore excluded by s 1 cl ( 6 ) 
from the operation of the Indian Arms Act \I of 
1878 It is expedient for the Court ordering such 
sale to give n tice of the sale and of the purchaser s 
name and address as contemplated by i 5 of that 
Vet to the Magistrate of the district or to the 
police officer m charge of the nearest police station 
ftiU Hibaji c IIuu Tatel 

[LIaE. OBom 518 
X. g 4. — Possession of unserviceable 

f rearms ictthout licence —A gun rendered uuser 
i iceable by the loss of the trisr'er does not fall within 
the definition of arms ms 4 of the Indian Arms 
Act 1878 Possession of such a weapon without a 
licence is no * (fence Queen c &iddappa 

[L L It., 6 Mad 80 
2. ■ A resolver with a 

broken tn-ger 13 within the defimtion of arms in 
Indian Anns Act 18(8 s. 4 Whether m anj parti 
cnlar case an mstrument is a firearm or not is a 
question of fact to be determined according to circum 
stances and the circnmstaucc that it is in an unser 
viceable condition is not conclusive Queen v Sid 
dap pa ILK" i lad 00 dissented from- QueeK 
Empbess v Jatabami Reddx 

[LLR 21 Mad 360 

3 Arms — Parts of 

arms— Serviceable gun barrel — As a gun barrel and 
nipple in serviceable condition fall within the dctrni 
ti n of arms in 1 4 of the Indian Arms Act 1878 
the possession of such articles with ut a licence is 
punishable under a 19 (/) of the uid let Queen 
V \ YATUBI Kanqani L L. E. 7 Mad. 70 

Be 4 and 5 —Manufacture or posies 

non of f reworks — Rockets — The manufacture cr 
possessi n if fireworks including rockets which are 
mere firew rks with ut a licence 11 nit pnhibited bj 
s 5 of the Indian Anns Act 18(8 The rockets 
referred to in s 4 are war r ckets Queen r Sum 
[LLB, 5 Mad. 159 

bb 5 and 19 — A having obtained a 

licence under the Arms Vet 1878 for a match lock 
had the rime converted into a percussion gun He 
was convicted under » 19 of the said Act on the 
ground tliat the licence did not permit lum to keep a 
percussion gun- Held that the cons iction was bad 
Queen EsirnEss v Bodaffa 

[L Is. E- 10 Mad. 131 

S3 15 and 19 — Arms — Possession 

of arms — Pa lami Talukha — Act JIT I of 1S60 
t 32 els 1 and 2 —Cl 2 s 32 of Vet \\XI 0 f 
16G0 relating to the manufacture importation and 
sale of arms lid not apply to the Bi Lum Talukha of 
the Kalad 1 Collcctoruti at the time w hen the Indian 
Anns Act No \I of 18(8 came into force and the 
notification of the Gos ernment of Bombay No. 1112 
of the 19th February 18/8 which declares that the 
proiisious of Act \\\I of INCO as modified by Act 


ARMS ACT (XI OF 1878) — continued 
\ I of I860 are in force in Badami amongst other 
places is not an order of disarmament under cl (I) 
s 32 of Act XXTI of 18 CO In the absence there 
fore of a notification under s 15 of Act XI of 1878 
extending with the previous sanction of the Governor 
General in Council the provisions of the section to 
Badami the possession of arms without a licence in 
that talukha is not punishable under a 19 GoY 
ebnment op Bombay v Dadyajia Basapa 

[I L.H 8 Bom 478 

1. 8 19 — Unlicensed possession of 

gunpoi der used for making crackers — The posses 
aion of guupow der w ithout a licence whether intended 
for the manufacture of fireworks or not is an offence 
under s 19 of the Indian Arms Act 1878 Queen 
v Suppy ILK 5 Mad 139 distinguished. 
Queen ExirnEaS r KnAsm 

[LLR 8 Mad. 202 

2 ■ — • 8 18 (a) — Sale of sulphur and 

ammunition by agent of a licence holder —Sale of 
sulphur and ammunition by the agent of one holding a 
licence (in Form \ I) under Act XI of 1878 is not 
illegal Queen Empress r Sithaeamayya 

[LI* E., 12 Mad. 473 


3 B 19— Going armed mthoul 

licence— Licence to carry arms Production of— 
Retainer carrying arms — A servant of a person 
who possessed a licence for two swords and a gun 
which licence also covered one retainer was stopped 
by the police on the road while carrying a sword 
On bein°' asked to produce his licence ho was unable to 
do so it not then being with him No opportunity 
was afforded him of producing the licence but he was 
charged with an offence under s 19 of Act XI of 
18/8 and on these materials convicted and fined. 
Held that the conviction was wrong The law does 
not require a licensee always to have his licence with 
him If under such circumstances on being required 
to produce it he is prepared to do so on a reasonable 
opportunity being given him to get it and it exists he 
should not be prosecuted if prosecuted the produc 
tion of the licence at the trial is a sufficient answer to 
the charge of infringing the Arms Act Held further 
that a licence granted to a person to catTy arms and 
including a retainer authorises any retainer to carry 
the arms specified 10 th the permission of his master 
and docs not restrict him merely to carry them while 
in the actual presence of his master Queen 
Empress r Kishunwa 

[L I* E. 20 Calc 444 

In THE MATT EE OP THE PETITION OF Kat.1 
Nath Singh 3C W X 394 


19 cL (c)— 


_ . . - 1 Going armed 

' _ 

Wlm a person is found rareying ,™, /ppJSy 
contravention of the provisions of the Arms Art it 
must be preramod m lhe ,h„„e “ » 

contrary that he,, ra™ ,„rh am, „5 b lh , ” 
tton of using them should a- ■■ — * 


opportunity of using 


Ultra arise impress v ITi nr..ii 
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ARMS ACT (XI OP 1878 )-* 0 »'tnu d 

5 s XQ—Un'arful pet lemon of 

arms— Temporary custody of arm » not for use as 
such —The la re temporary poss ssioa without a 
licence of anas for purpose* other than their use as 
inch as firinstane where a servant is carrying his 
mister’s an to a Hicksmitb for repairs or where a 
blacksmith has a gun left with him for repairs is not 
an ffence within the meaning of s 19 of the Indian 
Anns Act lb'8 Queen Empress v Wtlham 
Weekly \o/e* AH (1391) 203 and Queen 
Empress r Bhure I L P lo All 27 referred to 
QcEES Eu pee t Tota PaM 

P.L.E, 10 AIL 276 


0 ■ ■ - 69 10 27 — Exemptions from 

pr t non of Arms Act — Qoternmen* \otsfi ah on 
519 of the 6 f h March 1379 — Government 'of fica 
Uon 4a 9 of the lSth March 1999— Pers nal use 
of arms — Arms earned and used by servant of 
exemp td person -Gy a notification under s. 27 of 
the Arms let (XI of IS 6) usned by the Government 
of Indu certain persons amongst them Psjas and 
members of the L<* utative Council of the Lieutenant 
Governor of the North Western Pro' wees were 
exempted from the operation of m 13 and 16 of the 
said Act but with this proviso that except where 
otherwise exprr*slv stated the arms or ammunition 
carried or posa ssfd hy such pers ns shall be for their 
own pm anal use fte etc Hell that the terms of this 
pr u w nld all w of a person exempted nndcr the 
notifi-ition ah ie alluded t s ndin a servant armed 
with a eun into a n i hbonnn district t > shoot birds 
for him nl that a nn so earned and used by the 
servant of the exempted person was in the personal 
ns of th rximpt d pern n within the meaning of 
the notification. QrEEt Ehtbess r Gavoa Div 

[L L. R 22 AIL 118 

7 S 19 —Order extending time for 

ten wal of licences — Conviction for offence during 
extended time — An order extending the time for 
renewal of licences has the effect of keeping a licence 
prei lonsly granted practically in force and a person 
cannot be convicted of an offeence under s. 19 (/) of 
the Arm3 Act for a breach of its provisions within the 
extended time Iw THE MATTEB OP the FETTTfow 
o» Kaxj Isath SrvoH 3 C W N 394 


8 s.19 cL (0 and o 2->—UnlaifuI 

possess » n of arms — Stare arrant Contents of — 

Possesttcn IT'ol cm lenee cf necessary srhere 
arms ore f und in comm m room of joint fan ly 
host e — Wh n a Ml istmte issues a search warrant 
nndT a. 2 j rf th Indian Arms Act l^TS it u 
nc mrv that he •ah nld ire rd the proun Is f his 
h<li f that tie pcrni a "am t wh m the warrant is 
u a -d h * n hi* posscssim arms unmoiu m cr 
milita v t f r an unlawful purpose Where 
pr c«d a , t h Indian Iran Act 1«“« in 

respect of tl unlawful i n < f arms are taken 

against a m ml T f a j int Hindu family n t be in™ 
the head f in h j int familv and arms are f -und in 
a e r> m f the j int family tonse it u 

Incumbent opm the prosceuti n t eive g-od evidence 
that inch arms are m the excluii e prgsmioo. and ' 
centre 1 of the particular member cf the j int family 


AR M S ACT (Al OP 1878 }-- ’Continued 
who is sought to be charged with their possession. 
Qcze-n Empeess v S Ay sham Lai, 

fLLH 15 AIL, 129 

9 ■ ■ E8 19, 20 29 — Possession of 

or control over — tear h Legality rf — Sanction to 
prosecute — Code of Criminal Procednre ( Act V of 
1 8i ss 5o 103 and 165 — The licence of the 
accused f r the p sscssi n of firearms and ammumti n 
was cancelled m August 1897 He was suspected cf 
being m posspssi m cf arms after the cancellation of 
his licence On the 23rd cf April l sq 9 the Assistant 
Magistrate of Pnrneah with a numberof p lice went 
to the h nse of the accused, to search fer arms. They 
sum-unded it arrested the accused, and then searched 
his house The police had no search warrants, nor 
was there anything to show upon what charge the 
accused was arrested. Two gnn stccks some 
ammunition, and implements for reloading were dis- 
covered in the house There was n thing ti show 
that the sanction required hy s 29 cf the Arms Art 
was given before proceedings were instituted against 
the accused. Accused was conTieted and sentenced 
under si 19 and 20 of the Arms Act Held that the 
<rn victim under s 20 was n t sustainable but that 
the accused must be taken to have had arms and 
ammumti n as defined by the Arms Act within the 
meaning of anb s (/) of s 19 rf that Act, and 
the cmneti n under that section most be confirmed. 
Eeht further that with respect to the question cf 
whether rr n t any pren us sancti n had been given 
under a 29 f the Arms Act the C urt was n t 
unmnUnl rf the su-gesti n that the charge in this 
case was in the fi st instance in respect of an alleged 
rffmee under s 20 and n t of one under a. 19 but 
that ss 19 and 20 were s> interw ven that it was 
dilhcult to see how an cffence cculd be committed 
under the first paragraph of s 20 unless an offence 
under one of the enumerated sub-sectms in a. 1 had 
also been committed It was not suggested that the 
charge here was an cffence nnder the second 
paragraph of s 20 Ahmed Hosseiw r QcEEi 
Empbe s LLE. 27 Calc G92 

[4C¥P 760 

10 B 19 cL (f)— Aof f cation 453 

of the- 18lh March 1893 — Exemptions from the 
operation of tl e Arms Act — Volunteers — A rrlnn 
teer being a person exempted in virtue of Artificatien 
4 S dated 18th March 1893 of the Government 
cf India, is n t exempted mcrily with reference to 
his dntiri as a vrlunteer but generally (subject to the 
exccptms mentioned in the and n tification) It is 
thcref rent unlawful fer a ' lunteer t p'sscss fire 
arms and to use the same Qrm Emppess t Lrr* 

[L L. It, 22 AIL 323 

1L h 19 cL (f) and as 25 30— 

Arms tn a temple — Confiscation of arms used for 
purposes of srershtp — Police Inspector specsatly 
empowered — L cen'e to possess am — Criminal 
Procedure Cede ( Act T of 13~2) s B m 9 and tch 
J V — Offences oqa nst otter loirt u — A eltfflrti 
cf fire-arms ernsi5*Mg of four small cannons, four 
put Is and thirty-"ne muskets had been kept a* 
objects cf wcnbip in a Sikh temple In Patna for 
upwards of two centuries. The Jfohunt of the 
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A RMS ACT (XI OP 1878 ) -con eluded 
temple neglected to take out a licence in respect of 
these arms under Act XI of 18/8 A Police 
Inspector who was appointed to see that the 
provisions of the latter \ct were obeyed searched the 
temple on information received and having found 
the arms prosecuted the persons who had charge of 
the temple The latter was connoted by the Deputy 
Magistrate of Patna under s. 19 el (/) of Act \I 
of 1878 and sentenced to pay a fine of H50 
or to be n’orously imprisoned fir two months The 
Depnty Ma"istrate also ordered tho arms to be 
confiscated, and directed that their value and the fine 
should be divided between the informer and the 
Police Inspector On a reference from the ‘sessions 
Judge of Patna, — Held with reference to Act X of 
18”2 s 579 and the last heading to sell IV of the 
same Act and to a 19 cl (f ) of Act XI of 18<8 
that the proceedings of the Police Inspector and tho 
conviction of the accused were not illegal There is 
nothing in the Arms Act to exempt the custodians 
of a temple from complying with the requirements of 
the Arms Act cither by taking out a licence or 
obtaining exemption under s *7 S 2o of the Arms 
Act appears to refer to cases in which the Magi tratc 
considers that arms whether under a licence or not 
are possessed for an illegal purpose or under circnm 
stances sneb as to endanger the public peace S 30 of 
the Arms Act appears to contemplate the presence of 
some specially empowered officer besides the officer 
conducting the search Empress r Teoba Sinoh 

[L L R 8 Calc 473 

s 22 —Master and servant — 

Masters liability for the criminal acts of hit 
tenant — Where the manager of a liceusea vendor of 
arms ammunition and military stores sold certain 
military stores without previously ascertaining that 
tl e buyer was legally authorized to possess the same 
— Held that the licensee was liable to punishment 
under b 23 of the Indian Arms Act (XI of 18 8) 
though the goo Is were not soil with lus knowlidgc 
and consent The principle— \ liatcvcr a servant 
doesi in the course of his employment with nbich 
he is entrusted and as a part of it is his master’s act 
— u applicable to the present case Attorney 
General v S ddon 1 Cr and J 220 followed 
Queen Empress t Tyab Aj.lt 

[LLR 24 Bom, 423 
■ B 29 — Sport ng Licence — Jl ale t 

under Anns Act — In a district where bison arc 
notoriously m tho habit of injuring crops a licence 
under fornl \I rale 1G of the Indian Arms Act 
(16/8) Rules (to kill wild beasts which injure crops) 
justifies the holder thereof in shooting bison for the 
sake of sport without taking out a sporting licence 
und r form VIII rule 13 of the same rules. Queen 
v BommaYA ILR 6 Mad. 26 


ARMY DISCIPLINE ACT 1879 (42 & 43 
Vic. c. 33). 

See Souher ILR 11 Mad. 475 

. a 144— Decree against person 

BUbjectto military law — Stoppage ofp y Order 
for — Where a d cno was made against the d f ndant 


ARMY DISCIPLINE ACT 1879 (42 & 43 

Vic c 33) — concluded 

who was an officer in the Indian Army the Court 
under s 144 of tho Army Disci j line Act 42 A 43 \ ic 
c 33 directed that the amount of the decree should 
be stopped and paid out of the ray of the defendant 
not exceeding one half thereof Pamsat v 
Anderson 7 C L R 336 

ss 144 15L 

See bErvicE or Summons 

[ILR 10 Mad 319 
LIE 11 Mad. 475 
See Small Cause Court Mopussil- 
Jurisdiction— Army Act 

[ILR 10 Mod. 319 

ARMY DISCIPLINE ACT 1881 (44 &, 45 
Vic c 68) 

a 145— Soldiers in Indian Forces 

— S 145 of the Army \ct 1881 is not applicable to 
soldiers of Her Majesty s Indian firccs h atuUd 
Bi r Japab Husain L L. R 8 Mad. 305 

See Smail Cause Court Mofussil — 
Jurisdiction— Army Act 

[ILK 10 Bom 218 
I L R 13 Calc 143 

ss 148 151 

See Small Cause Court Presidency 
Towns— Jurisdiction— Army \ct 

[I L R 13 Calc 37 

b 161 

'see Attachment— Subject of Attack 
ment— Pen ion Salary or Annuity 
[ILR 0 Mad. 170 
L L R 24 Calc 102 
See Small Cause Court Presidency 
Towns— Juri diction— army Act 

[L L R 18 Calc 144 372 

8 168 — Taking tn pa m medal or 

militarj decoration from a solder — Under the 
Army Jet 1SS1 (« t la Ilf c S) s. 1 G 
any person who takes m pawn a military decorati ii 
from a soldier is liable to punishment. Held that 
this section of the Army Act 1881 is applicable to a 
poison who takes a medal in pawn from a sepoy in 
India Queen Empress r Is arayan sami 

[LLH 10 Mad. 108 

ARMY DISCIPLINE ACT 1888 (51 Vic 
C 4) b 7 

See Small Cau e Court Presidency 
Towns— Jurisdiction — \rmy Act 

[L L. B 18 Calc. 144 372 
ARREST Col. 

1 Civil. Arrest ,47 

2 Criminal Absest 

See Cases under Attachment— Attack 
vent op Person 

Set Cases under Warrant of Arrest 
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ARRES T— co n 1 1 n ued 

■ pending Appeal. 

See Appeal in Canimi Cases— Appeals 
pkom AcqurTXAL I L. R., 1 Calc 281 
[IL.B, 2 AIL, 340, 380 
- ■ > of Hative Subject 

See Cases under Bengal Regulation 
III op 1818 

1 Validity op otherwise of — 

See Cases under Escape pboh custodt 
See Jurisdiction OP Criminal Court 
— General Jurisdiction 

£1 L R. 25 Calc 20 
L R. 24 I A. 137 


1 CIVIL ARPEST 

1 Arrest pending enquiry into 

insolvency — Apj Itcation of judgment-debtor to 
be declared insolvent — Subsequent proceedings 
»» execution against him — CmmJ Procedure Code 
(Act XIV of 1SS2 ) tt 245B 336 337A 344 
and 349 — Q obtained a m ney decree against M and in 
execution npphed for his arrest and imprisonment 
Before the warrant of arrest was issued hut after 
V had appeared in Court in obedience to a notice 
tinder s 245B of the Ciul Procedure Code another 
Judgment creditor applied for exctution of another 
decree against him Thereupon M npphed under 
« 344 of the Civil Procedure Code (Act A IV of 16S2) 
to bo declared an insolvent and in his application 
mentioned G as one of his creditors (s 345) The 
Sub rdinate Judge referred to the High Court the 
question whether pending the inquiry into M s 
insolvency he could be arrested in execution of O a 
decree against him Held that there was no pro 
vision in the C do to prevent the Court fr m issuing 
a warrant of nrrest against him Where however 
such a judgment debtor is br ught before the Court 
under a warrant of arrest or com s before it upon 
n tice under s 24 5U the C nirt has a discretionary 
power n t to pit the warrant m force under s 319 or 
not to issue it under s. 33G (where the requisite 
notification has been published by the Local Govern 
ment) if the applicant furnishes security for his 
appearance when called upon. In such cases the 
Court can also act under e 337 A of the Cud Procc 
dure Code Gasp at IIhagta* r Mahadey IIabi 

[LL.lt 22 Bom 731 

2. Arrest of a lunatic in execu 

tiou of a decree — Discretion of Court to 
order the arrest— Ground for dieal louring applt 
eat n for arrest of judgment debtor — Civil 
Procedure Code ( Act AIT of JSS2J s 33~ A — 
Under the Code of Civil Procedure (Act XU of 
15S2) a Court lint bound to order the arrest of a 
Innatic in cxccuti >n fa decree passed against him 
The power t ord r hu arrest is discTctimary The 
la nary of a judgment debt r is pood cause within the 
meaning of s 33 A of the lode fir duoll wring an 
applieatnn f r hu arrest Lit vNxijtlAI r Cuotauhai 
[UB. 22 Bom. 601 


ARREST — continued 

1 CIV r ARREST— continued 

3 • -fc. est of debtor in execi 

tion of money decree — Cmi Procedure Cod 
1SS2 1 3 2*5 B 337 A 339 — Subsistence alloiranc 
— A decree by consent was made on Gth May 189' 
ordering the defendant within one year to pay to th 
plaintiff R4S42 with interest and costs Ou 14t 
May 1S93 a notice was issued to the judgment debt' 
to show cause why this decree should net be execute 
by hu arrest and imprisonment he pleaded povert 
and other sufficient cause and the matter was si 
diwn for inquiry under a 337A Whenitcameon tl 
Court after hearmg the evidence of the jndgmen 
debtor held that no cause liad been shown why l 
should not be arrested and that it was bound to ord< 
his arrest at once under that section and subsistene 
allowance was ordered under s 339 OPsbot j 
Ramdotal Chovtbay 2C W N 68 

4. Suit for damages for arres 

in execution of deer ee — Malice — Reasonable an 
probable cause TTanl of — A suit to recover damage 
on account of injuries caused by an arrest in aeeordanc 
with a decree of a c< mpetent Court pan only bo main 
tamed under special circumstances — pi* the plamtii 
must show (i) that the original action ont of wide 
tho alleged injury arose was decided in his favour 
(») that the arrest was procured without reasonabl 
and probable cause (in) that the injury eustame 
was something other than an injury which has bee 
or might hare been compensated for by an award o 
the costs of the suit — e g that he has suffered som 
collateral wrong Where a plaintiff must show m 
absence of reasonable and probable caU9C malice i 
not alone sufficient to entitle him to a verdict Pa. 
Chunder Toy r Sir ait a Soondari Debi 

[LLR,4 Calc 681 

6 Malt ce Proo^ 

of — To maintain such a suit legal not actual malici 
is sufficient GorriFitE r Chaheior 

[IN W Part 2 32 Ed. 1873 6: 

0 Privilege from arrest — Pm 

n lege of part q morando — Whore a native of Patiu 
came from Calcutta to Madras on 24th October or 
account of a suit pending m wluch he was plaintiff 
and the ease having hern adjourned on 27th Octobci 
for seven weeks remained in Madras on account o) 
the Bmt and was arrested on 10th bov ember — Held 
that he was privileged under s G42 of the Code cl 
Civil Procedure In be Siva Bux SATUvritARAii 

[X L. R., 4 Mad. 317 

7 Party tn contempt 

of Court — A party against whom a writ of attach 
meat for contempt has been issued is not entitled to 
hu nght of pnv ilepe from arrest while proceeding 
to Court or leaving Court on the hearing of hts suit 
Jonvr Carter 4B IxR- O C,00 

8 ■ — Party to suit— 

Summary Procedure — A rrest under * rtt of Small 
Cause Court— Act X <?/ 1S77 s 642 —The general 
rule that a party to a suit 1* pritcctid from a ire it 
uprn any civil j roc eis wl lie going t the I lice of 
trial while .attending there for the purpose of the 
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ARREST — continued 

1 CHID \RREsT — continued 
came and while returning home applies to a defen 
dan t to a suit under the summary pr cedure sections of 
the Cml Procedure Code who has not obtained lcare 
to appear and defend and who therefore cannot be 
heard at the trial Questnns as to the privilege of 
exemption from arrest in the case of persons arrested 
under writs issued from the Small Cause Courts m 
Calcutta must be governed by the English law and 
not by s. 642 of the Civ il Pr cedure Code It is n t 
a deviation sufficient to forfeit the pmilege if the 
sh rtest road home is deviated from and a less 
crowded and more com onunt road adopted Is the 
MATTES or SrBEVDHO Lath Rot Chowdhey 

p. li. R. 5 Calc 106 

9 . CieiZ Procedure 

Code 1S~7 a 642- Arrest in execution of process 
of Eetenue Court — S 642 of the Cml Pr cedure 
Code only pr tecta an accused person while he is 
attending a Criminal Court from arrest under that 
Code Seld theref re where a person who had 
been convicted by a Magistrate and had been fined 
was arrested in execution of the prices* of a Revenue 
Court while waiting in Court until the money to pay 
*och fine was hr ught that such person was not pro 
tected from such arrest by the provisions of that see 
tion and that having escaped from custody under such 
arrest such person had properly been convicted under 
s Gol for escaping fiom Lawful custody Empbess 
op India r Habaih Lath Singh 

[LLR.,4 All 27 


10 


Ctri/ Procedure 


Code * 642 — Insolvent Act (11 4 12 E « ct c 21) 
s 61— Exemption from arrest on eirtl process 
redeundo — 1 lie Commissioner in Insolvency com 
nutted an insolvent to jail by an order under a 61 
of the Insolvent Act and he was released by order 
of the 1 nil Bench who held that a Commissioner in 
Insolvency has no power under that section to commit 
an insolvent to jail but must leave the excepted 
judgment creditors (if any) to their ordinary remedies 
for the time mentioned in the ord r The insolvent 
having been discharged from jail under the rule laid 
down by the Full Bvnch as above was immediately 
arrested on a warrant obtained by a judgment creditor 
Held per ^nEPDAUD J that the insolvent was not 
privileged from armt as being on his way back 
from Court Samabapuei r Parry A Co 

PL R. 13 Mad. 160 

11 . Protection of 

arresting offeers — Penal Code s 73 — The arrest 
under civil process of a ]ud„ment debtor going to a 
Court m obedience to a citation to give evidence and 
made within the precincts of that Ccurt and with 
s me show of vi lenee and contempt of Court does 
n t entitle the officers roaLui™ the arrest to pr trction 
under s 78 Penal Codi Thacoordass Lcvdee r 
Subside Rot 3 W R. Cr 63 


ia - 


- Defendant 


ARREST — continued 

1 CIVIL ARREST— ejntmved 
to attending at and returning from the pUee of 
trial Arras amt Pattae r Gottven Lambiae 

[4 Mad. 146 
13 


'ummary exteu 
tion—Small Cause Court Hofussil—Act XI of 
1%5 s 19 —In BUthomni" (s 19 Act XI of 180o) 
immediate executnn of a Small Cause Court decree 
by the issue of a warrant either against the pers n 
or amunst the moveable pr pertyof a judgment debtor 
the Legislature never intended that the debtor sh nld 
be protected frrm nrreBt until he had lmd a reasonntle 
time fit returning home Where a judgment dcht r 
has paid the amount of a ‘•mall Cause Court decree 
he is n t entitled to a refund merely beeause he was 
arrested before he reached home under an exernti n 
issued acainst his pers n by the Court and paid the 
amount to obtain his discharge RePennino r 
Debendbonath Moiteo 9 W R 649 

14 Power of High Court to 

release party arrested in execution of decree 
of Presidency Small Cause Court— c««f 
Procedure Code 1S7" s 642 — Whero a defendant 
in a suit in the High Court was arrested in execution 
of a decree of the Calcutta Court of Small Causes 
while attending before an arbitrator appointed by the 
High Court to take a reference in the suit it was held 
that he was privileged from snch arrest while so 
attendra** and that the High Court had power to 
direct his release from custody Small Cause Courts 
in the Presidency towns arc subject to the order and 
control of the High Courts In the matter of 
Omnto Lall Dey I L It 1 Calc "8 followed 
In the matter or JraaEsstm Tot 

[6 C L R 170 

TTitness~I3ond 

fdes here a witness was arrested in execution of 
a decree and the circumstances und r which the arrest 
had taken place show cd the absence of a bond fide 
belief on his part that his attendance at Court was 
required for the puxposo of giv ing evidence m the case 
in which be had been subpmnacd the Court refused to 
allow his claim to privilege from arrest Woova 
Chubb Dhole r Teil 14B L.R Ap 13 
See In the mattee or Ombito Lall Dey 

[L L R , 1 Calc., 78 

10 


— I Witness— Held 

that on the facts shown in the affidavit the prisoner 
was privileged as a witness at the time of his arrest 
In the matter or Ombito Lall Dey 

CD L. R. 1 Calc , 78 


witness for plaint Jf — A d feudant ra a suit 
moiled by and examined as a witness fit the 
plaintiff 13 entitled to protecti n from arrest on civil 
process during the time reasonably occupied in going 


L7 — CinZ Procedure 

de s 349—Court Power of to release iud 7 
I menf debtor after be 11 imprisoned — Arreit 
and imprisonment — Arrest as used in $. 349 
1 the Civil Procedure Cede (Art XIV of 1*82) does 
not include imprisonment Therefore the power 
conferred on the CVnrt under that section to release a 
judgment -debtor arrested in execution of a decree on 
a security being given by him cease* afte* he lu, 

, betn imprisoned or pot Into jsil In the matter of 
1 Hattie I L E 11 Calc 451 dissented from. /„ 
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A BREST — continued 

1 CIVIL ARREST — concluded 
r» Quarme I L R 8 Mad 503 followed Mi 
HOMED Husein t Radhi IL R 12 Bom. 48 

18 Arrest on a Sunday -- Lord t 

Day Act — Arrest [under civil process of a mofussil 
Court on Sunday^ is legal in this country A wont 
mods 4 Mad. Ap 62 

See Abraham r Queen IB I R A Cr , 17 
See G RASEMAN o GabdNeb 

[3W B, Bee. Bef 2 
See Pabam Shook Doss t Rashebd Ood Dow 
1An 7 Mad. 285 

18 Arrest of pilot brig — Pm* 

in f ron arrest Statvie 21 4 22 Vic c 126 — 
A Government bng employed in supplying pilots to 
vessels nt the Sandheads was arrested under proceed 
ing «n rem Held that tlio trig by 21 & 22 Vic 
c 126 had become the property of the Crown 
and as such was entitled to the same exemption from 
arrest as all other Queen a shipB and that the pro 
cecding in rem was therefore illegal Brown v The 
KZoTBBtO KSDaERER 1 Hyde 253 

— Discharge from arrest— 

Undertaking by prisoner not to sue —The prisoner 
was required before his discharge to gi\e an under 
taking that he would bnng no action for damages for 
illegal arrest or false imprisonment against the Judges 
of the Small Cause Court the bailiff tho Jailor ortho 
judgment creditor In the matter or OmritoI all 
Db* LL.B lCfllc 78 


2 CRIMINAL ARREST 


ARBEST — continued 

2 CRIMINAL ARPEST— continued 
formal complaint apprehend any person found with 
stolen property Queen v Gowbee Sinoh 

[8¥ IL, Cr, 28 

24 Criminal Trace 

dure Code 1861 s 140 — S 140 of the Code of Cn 
minal Procedure did not apply to a case of arrest for 
dacoity made without warrant by a subordinate police 
effieer in the presence of a head constable who autho 
nzed him to make the arrest Queen t Emoo 
Queen r Saque Bewab II W B., Cr 20 

25 Be arrest on same charge of 

prisoner who has been discharged.— A pn 
soner who had been sent up for trial and who was 
discharged by the Deputy Magistrate was subsequently 
re arrested by a sub inspector on the same charge and 
sent up for trial Tho Deputy Magistrate considered 
the second arrest to be illegal and prosecuted the sub 
inspector for wrongful confinement and fined him 
Held that the Deputy Magistrate was right the dis 
charge from custody having been a useless procedure 
if the accused immediately became Iiablo to be re 
arrested without fresh material for prosecution of the 
charge Ramdas Sadhoo t Anand Chundeb Rov 

peWR Cr 27 

20 Eight to option of release 

on bail — Criminal Procedure Code s 65 — Where 
a person is arrested by the police under the provisions 
of s 55 of the Code of Criminal Procedure he should 
always be given the option of release on reasonable 
bail being supplied In thb mattee op TnE PETi 
TION OP Doutat Sroon I. L. E. 14 AIL 45 


21 Arrest without warrant— 

Criminal Troeedure Code s 54 — Potters of the 
police to arrest without a warrant — Penal Code 
(Act XLV of 1860) ss 220 and 342 — S 54 of the 
Criminal Procedure Codo (Act \ of 1882) autho 
nzes the arrest by the police not only of persons 
•gainst whom a reasonable complaint has been made 
or a reasonable suspicion exists of their having been 
concerned in a cognizable offence bat also of per 
sons against whom credible information to that 
effect has been received 5rmlic— ' Where the arrest 

it legal there can bo no guilty knowlod_e super 
added to an illegal act such as it is necessary to 
establish against tho accused to justify a conviction 
under t 220 of the Penal Code It is only where 
tbero has been an excess by a police officer of his 
legal powers of arrest that it becomes necessary to 
consider whether he has acted corruptly or mail 
nously and with tho knowledge that he was acting 
contrary to law Qr£E\ EMPBE3S r AmABSAVO 
j «iu LL.B. 10 Bom 503 


opium tat s 


' Offence against 


—The arrest of a person accused of a_ 
e against the pmm laws without a warrant is 
generally iH<-*al rxrcpt nnderthe circumstances ipcci 
fied in a. 109 of the Code of Criminal Procedure 
r I-abatanOaxoaram 9 Bom. 343 


Rio i 


23 - 


27 ■ 


- Omission to notify sub 


stance of warrant — Criminal Troeedure Code 
( Ad V of 1898) s 80 -Penal Code (Act XL V of 
1660) s 22oR —An arrest by a rolico officer with 
out notifying the substance of the warrant to the 
person agamst whom tho warrant is issued os 
rejuired by s 60 of the Criminal Procedure 
Code is not a lawful arrest and resistance to such 
an arrest is not an offence under s 225B of the 
Penal Code Satibh Chandba Bai r Jovv Is and a v 
Siko LL.IL 28 Calc 748 

[3 C VT N 741 


28 ■ . — — — , - Arrest by police 

on an order in writ ng — 7 Vhether police oHiyed 
to shoto authority under « hxch they act to person 
arrested — Resistance to such arrest — Escape from 
custody — Code of Criminal Procedure (Act V of 
1898 ) st 56 and 80— Penal Code ( Act XLV of 
1860) s 224 — There is nothing extending s 60 of the 
Code of Criminal Procedure to an arrest unde by the 
police on an order in wntm~ under a. 60 of that 
Code bo as to require that any information as 
to the authority under which the police aro acting 
must he given to tho person arrcsfel in ord ft* 
make it an arrest warranted by law It may be desk 
able or even obligatory that if calli 1 npon the 
police officer making such an arrest shottll show the 
person arrested the authority under which ho i* 
acting but to bol 1 that he is hound to do so before 
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ARREST — continued 

£ CRIMINAL ATPEST — continued 
lie can properly arrest and detain in custody such a 
person so as to make the arrest and the detention 
lawful would be to extend the law beyond what the 
Legislature has thought proper to declare it Queen 
EuPBE r SABAH! LAXL 

[ILR 27 Calc. 320 
4C W N 311 
39 — • Warrant of arrest 

directed to police officer— Endorsement 
of warrant by another police officer to 
process serving peons — Legality of such 

endorsement — Peonj not police offeers — Arrest by 
peons — Beseue of persons arrested — Whether latiful 
arrest — Code of Criminal Procedure ( Act V of 
1893 J ss 68 and 79 — A warrant of arrest was cn 
dorsed over to a Conrt sub inspector for execution 
The Court sub inspector being away the Court head 
constable by an order in writing signed by himself 
endorsed this warrant over to two process serving 
peons for execution. The peons arrested a number of 
men under the w arrant some of whom were forcibly 
rescued by the accused and other persons The ac 
cuscd were convicted under various sections of the 
lcnal Code of rescuing the persons arrested and 
obstructing the execution of the warrant of arrest 
Held that the endorsement of the warrant by the 
Conrt head constable to the peons did not make 
them competent to execute the warrant that even if 
the peons had been legally appointed they could not 
have made the arrest inasmuch as they were not 
police officers within the terms of s 70 of the Code 
of Criminal Procedure The terms of s 79areexpiess 
lu this respect and no other person except a police 
officer is competent to execute a warrant of arrest 
nud r an endorsement from another police officer 
Duega Chaban Jf.\iadak u Queen Emp&e s 

[IL R, 27 Calc 457 
Dnnai Jehad ae t Gun A Nath 4 C W K" 822 

30 — — • Criminal Proce 

dure Code (Act 7 of 1893) s "9 — Warrant in 
lorsement upon i thout any name — Penal Code 
(Act XLV of 1800 J s 2° 4 — in en lorsement upon a 
w arrant un ler s 70 Criminal Procedure Code should 
bo regularly made by name to o certain persou m 
older to authomo him to make the arrest Where 
the endorsement was made to the officer of a certain 
police station without tho name of bucIi officer being 
given — Held that the arrest by virtue of such a 
warrant was not legal so as to make any attempt or 
obstruction or escape an offence punishable withm the 
terms of s £°t of tho PeBal Code Dubga Te 
vvaei r Pahman Bcash 4 C W N 85 

31 Arrest made by excise 

Officer — Bengal Excise Act (Bengal Act PlI of 
1S78) ss 39 40 — Breach of excise rules — 
renal Code ( let XLl of ISbO) ss 147 2^o 
S)o~ Biohng — Issault ng a public servant n exs 
cut on of hts dut es^-iorc bly rttcumg persons 
from laicful custody — V here an excise sub inspte 
tor on receiving luf rmat ion that some persons were 
illicitly distilling liiuor in somo jungles proceeded 
thither unaccompanied by a police officer and finding 
his information correct arrested some pmcras ana 


ARREST — concluded 

2 CriJIINAL AT REST — concluded 
took them to the neighbouring village and asked 
for the assistance of the punchayct who instead of 
giving assistance collected men and rescued them 
from custody and assaulted the cxeue tub Inspector i 
— Held that the arrest was a lawful one under s 39 
of the Bengal Excise Act (Bengal Act VII of 1878) 
Dexboy Mondal i Jagananda Dass 

£4 C W N 245 
ARREST OP JUDGMENT 

L Act XVIII of 1862 s 41- 

Act XIII of I860 — Charge — It ought to appear 
upon the face of a charge that it had been delivered 
to the Clerk of the Crown by a Justice of the Peace 
or a Magistiate but its not so appearing is a formal 
defect only to which objection could only be taken 
under s 41 of Act XVIII of 1862 before the jury 
has been sworn and it was not ground for arrest of 
judgment Queen r Thompson 

pLROCr.l 

2 Caption of charge 

— Act 3.111 of 1865 — Wheio the High Court could 
have directed the pielimmary investigation of a 
charge a D ainBt \ by the Deputy Magistrateof Seram 
pore but it did n it appear in the caption of tho 
charge or in evidence that the Conrt had so directed 
>t — Held that it was no ground for arrest of judg 
toent but the objection might Lav c been raised before 
the jury was sworn under s 41 of Act XVIII of 1862 
Queen 1 Xaradwip Goswami 
[1BLR OCr 15 15 XV R Cr 71 note 

ARTICLES OF ASSOCIATION 

See Cases undeb Company— Articles 07 
Association anp Liability op Share 
HOLDERS 

See Company— ATeetin os and I oting 

[1LR 15 Rom 164 
See Stamp Act 1879 sen I abt 8 

[ILH 22 AIL 131 

ARTIFICERS 

See icx XIII op 1859 

[2BLR A. Cr 32 12 W R, Cr 26 
ARTIZAN 

See Madbas Towns Improvement Act 
(III of 1871) L L. H, 1 Mad. 174 


ASCETICS 

Succession to property of- 
fice IIindu Law— Inheritance— Religi 
ous Per on LLR 4 Calc^ 643 
(5 N XV 50 
LLR. 22 Mad. 302 


ASSAM. 


— Law as to pykes In — 

See Rigbt op occupancy — A cocumoN 
op Pigbi— Per ons by whom Eight 

MAY BE ACQUIRED 

[L L. R. 15 Calc. 100 
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ASSAM FRONTIER TRACTS REGULA 
TION (II of 1880) 

b 2. 

See Bide Coubt JcBismcnos or— Cai 
cutja— Chimin al. 

[LL.R. 29 Calc 874 
ASSAM LAND AND REVENUE REGU 
LATION (I of 1888) 

es 2 prov (b) 12 and S3 39 151 

and 154 — Settle nent holder hie nghtj under a 
s ttlement — N itf bherajdar >u rights to a settle 
went —The effect o£ bs 39 oud lul of the Assam Land 
and BeMtmo Regulation 1886 is that a settlement 
made by a Settlement Officer unless interfered with 
by the Chief Commissioner is final but the settle 
ment holder does not thereby acquire any right to 
the land so settled as against any person claiming 
rights to it The effect of an order by the Govern 
ment of India before the passing of the Assam 
regulation in regard to the n D ht of a msf kberaj 
dar t j hold lands found upon survey to be m excess 
of Ins msf klieraj estate and to obtain a settlement 
thereof considered. In 1851 S a msf kherajdar 
obtained a settlement for a year of certain lands 
which were found upon survey to be m excess of 
his msf kheraj estate Subsequently a pottah was 
granted to S for a portion of the excess lands while 
th other portion was settled by the revenue authon 
ties under a kobala pottah with V w ho entered into 
possession under his settlement In a suit by S the 
msf khmjdar for a declaration of Ira right, to n 
settlement of the portion settled with 21 and for 
possession —Seld that having regard to the provisions 
<f t 2 prov (1) e 12 of the Regulation and the 
order of the Government of Inlia the msf kheraj 
dar was entitled to a declaration of his right to a 
vUlem ut but in view of s 154 he was not entitled 
to a decree for possession iUunoB Rath Surma 
r SIYABAM Medhi LLR. 17 Calc , 819 

a 69 — Sent suit — Suit for arrears due 

l fore Regulation came into forte — Inn suit for the 
recovery of arrears of rent accrued due before the 
Assam Land and Revenue Regulation of 1SS6 came 
\utofjvce which was instituted on the 7 th of July 
18Sb where it npj eared that the plaintiff s name 
bad ban preuously registered but that the Chief 
Commissioner had issuid no notification under s 48 
of th Regulation directing that the registers then 
in existence should be dtumd to be registers prepared 
under a. 59 of the 1 egulation and that the plaintiff t 
name had not bun registered under the last men 
tioned section t — Held that e 59 applies to rent 
accruing due after the Regulation^ catua int) force 
and n t ti rent alrvady doc nn tbe'iiite on which it 
came inti force and that there f (TO the suit was 
maintainable Bbojo Aatu CnoWDiTBY r Bus 
»o« b&au Mortem t LR 15 Calc., 227 


~ j “ 88 05 08 70 (sub as 2 and 2 
. 3 ” — relate - Pr 
Atil-mi Aa rights — A pnrehas 

V f. 5 , 'l 8 P«wuncnt)y settle 1 estate w entitle 
to the beniflt of *. 1 of the Assam Land and Ber 
nueltegulatiuj inasmuch as in s. 71 the welds use 
•re " property •'ll solr *. ”0 and the pf'p<-rt 


ASSAM LAND AND REVENUE REGU 
LATION (l of 1888 )— concluded 
to which reference is made in e 70 includes both 
au estate hs well as a share in respect of which reve- 
nue has been separately apportioned The obj ct 
of s 37, Act AI of 18o9 is the same as that of 
a. 71 Regulation I of 1886 Those sections cannot 
he said to have different meanings for if it were 
to be held that the incumbrance which could be 
act aside under s 71 of the Regulation I of 183b 
must be an incumbrance actively created by the 
previous holder it would amount to this that any 
acquiescence or laches either wilful or arising from 
1 are negligence on the part of the h Ider by which 
the talukh or estate becomes in cal able 1T > the hauls 
of the purchaser of yielding the Government 
leveuue would be outside the scope of thiasecti n. 
UmOiiEh Rasim r Fa si Rath Guo e 

CLL E. 20 Calc., 194 

3 C W N 108 


bs 90 and 164 — 

See PARTITION— JURISDICTION O* CrVQ. 

Court IN Suits respecting Partition 
[ILB. 23 Calc., 514 
ILB. 24 Calc 751 

8 154 — Right to obtain a settle 

mint*- Jurisdiction of Cieil Court — The question 
as to the right of a party to obtain a settlement from 
the Pevenue authorities is not excluded from the 
jurisdiction of the Cinl Court by the protmons of 
%. 154 of the Assam Laud and Revenue Regulation 
PATAN AIaSU C BHABIKAM PUII BARNA 

|[ll B. 24 Calc 239 
1C W N 04 

ASSAULT 


See COMPOUNDING OFFENCE 

[Q N vr 302 


See Hurt— Causing Hurt 
[7B LB. Ap 25 19 W R, Cr ,3 
— - Bmt for damages for — 

See Evidence— Civil Ca es— GsnrivA 1 
COUET PROCEEDINGS IN _ 

[23LX A.C 31 1SW E. Ill 

‘lee SpeCIAIi APPEAL— S MAIL CAUSE 


Corsr Suits— Damages 

I4B L. It A-0 31 « ». J 
LLR 10 AIL, 40 


L _ Criminal force — Threatening 

gestures— ft ords —Any gestures calculated to cicit* 
in the jirty threatened a reasonable apprchcnsi in 
that the party threatening lateuds immediately to 
iffir iiolcnce or in the language of tbclenal Code 
is #V ut to use cmninjil force 1 1 the person threat 
cued constitute if coupled w ith a present ability H 
carry such intent into execution an assault iu law 
Mere words do not am nnt to an assault but the 
word* which the party threatening u»e« » l the time 
may cither give bu gesture* such a meaning a* « 
make them nmrnnt to an a»s-anlt or on the oilier 
hand may prevent them from being held to amount 
to an assault In order to bare the latter tffict th* 
wort trust tc stieb as elearly t n *n«w •' 
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ASSAT7.LT — concluded 

threatened that the party threatening has no present 
intention to use immediate criminal force Casta * 
Morgan I Bom 205 

- Joint assault — Cause of action 


— Vn assault made by parties proceeding together 
and acting m eonjancti n as to time place and 
assault is a single act and the cause of action is 
cerumen to all parti's Rahessue Bhattachabjee 
c Shtbvabaiv Choc sere city 14 W R 410 

ASSAULT ON PUBLIC SERVANT 

1 • Collectornto peadah— Penal 

Code s 3o3 — A colkctorate peadah who had been 
deputed to keep the peace during a distraint was as 
saulted by the prisoners while fn hia road to execute 
the order with which he had been entrusted the 
prisoners attempting to deprive him of his purwanab 
Held that they were n D btly convicted undcT a 3o3 
of OASAultinj a public servant while m the execution 
of his duty Queen* Meihi Mcuad 

[13 W H Cr 40 

2 Sepoy in Revenue Depart 

ment— Penal Code it 3o3 and ooS — Sales or 
executive orders of Ooiernment published tu 
Vatrii s Revenue Handbook — Impressment of 
carts for the use of Oovernment off! ers how far 
legal —The rules or exccutn e orders of Government 
printed at pages -6 and 27 of Mime's Revenue 
Handbook have not the force of law and a public 
servant acting in cbedicnco thereto cannot be con 
sidcred as nctwg in execution of hia duty as a public 
servant if his act is otherw ue illegal Accordingly 
where on a complaint by a sepoy in the Revenue 
Department deputed by a Forest Settlement Officer to 
impress some carts for the use of the latter that tho 
accused assaulted and prc\ ented him from BCulug his 
cart a Magistrate of tho fiist class convicted the 
accused under s 3o3 of the Final Code (Vet \LV 
of 1860) for assaulting and obstructing a public 
servant in tho execution e f bis duty and s ntencid 
the accused to und rgo twenty one days n D orons 
imprisonment — Held that the com iction under 
s 353 of the Final Codo should he set aside The 
only off necof which upon the end nee the accused 
was guilty was that of simple assault under s 3o2 
of the lcunl Code In be the petition op 
Rakksiaji I L R 9 Bom. 558 

3 — — Public servant acting 

under warrant of attachment— Deferrmy a 
pi bhc servant from discharge of Air duly — Penal 
Code (Ad XLV oflSGOJ s 3o3—\on pro 
dilution of the warrant at the tr at — One of the 
accused was convicted under a 3o3of the Fcnal Cede 
(assaulting or using criminal f iree to a public servant 
lathe execution of his duty) and two others of the. 
abetment of an offeuce und r that sccti n But the 
warrant of attachment under which tho public 
servant was acting was net produced at the trial nor 
was any secondary evidcuco given to show its 
contents Held m the absence of any evidence as to 
the terms of the warrant either by the production of 
the on dual or mthe form of secondary evidence it 


ASSAULT ON PUBLIC SERVANT 

—concluded 

was impossible to hold that the conviction was good 
Tafazztjl Vhmed CnowDunr r Queen Fmpbess 
[I L R 26 Calc 630 
Chunter Coomab Sen r Queen Ehfhes3 

[SOWN 605 

4 Licensed vaccinator at 

tempting to take lymph, from child— 
Assaulting public servant t n execution of duty or 
with intent to prevent him from disci argmg his 
duly — Penal Code ( Act XSY of 1S60J s 3o3 
. — 2 i yht of private defence — Where a licensed 
v accinator attempted to take lymph from a child of 
line petitioner to v accmato the child of the other and 
was assaulted iu consequence and received slight in 
juries —Held that the vaccinat r was net entitled 
to take lymph frem the arm of any person who 
objected and his attempting to do so was unlawful 
and that the petitioners were justified iu assaulting 
Jura Held also that the slight injuries received by 
the vaccinator in A not prevent him irom discharging 
his duty Mangojunda Muchi r Empress 

[3C W N,6^7 

ASSESSORS 

Sea Conviction 2BLR.PB 23 
[10W R Cr, 43 

in Land Acquisition cases 

See Land Acquisition Act 1870 s 19 

[I L. R 8 Bom., 553 
I L R 17 Bom 200 
-See Land Acquisition Act 1870 « 22 

[I L R 17 Calc 380 383 

See Land Acquisition Vct 18i0 * 35 

[11 B L. R„ 230 
13 B L R 300 

• Acquittal without consulting — 

See Criminal Pboceedings 

[LL.R. 1 AIL 610 
I L. R 10 AIL 414 

Disqualification of— 

See Land Acquisition Act 1870 s 19 

[I L R 17 Bom. 209 

Evidence not taken in presence 

of — 

See Chiminal Proceedings 

[LL.R. 15 AIL 136 

1- Necessity of— Opinion on whole 

evidence —ho legal eounctnu can take place unless 
the opinion of the assessors n taken on the whole of 
the evidence m a case Queen r Bhugvvan Laid 
[ 15 W R Cr 3 
- Opinions of assessors— Trial 


1 0n 1“'° ch °'3‘>~Cr< m inal Procedure Code 1S72 
ss 2oo <l>5 —Tho intention of the Legislator w 
85 -00 acd 2 Co of the Criminal Procedure Coda 
I “ * 0186 tbe accused was tned on two 

| charges was that the assessors should give a definite 
1 the P n ! oner 18 of either of the 

I offences charged, and if B0 of which of the charges 
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ASSESSORS— continued 

preferred a<minst lum and that the Jed^e on deli 
Tmng judgment ehonlil giv e it with adrertence to 
the oprnon of the asses or« Qrzev r Vatam Mal 
[22 W K. Cr 34 

3 Grounds of opinion— Asses 

tort differing from Judge — Assess rs ought to give 
the grounds cf their opinions particularly when they 
differ in opinion from the Judge Qnemr r BrsmtO 
Anext 3 W R Cr 21 

4, Grounds for opinion — Out at 

tenor concurring < ifi other — It here one of the 
two a sees >r» si) » that he thinks it proved that a war 
was waged against the Queen that there was a 
conspiracy to cam m that war and that the prisoner 
is guilts of all the aits charged and the other asses 
sor concur* with him it cannot be said that the 
assessor* have givtn no reason fir their opinion 
Qceex r Aina rants 

[7B L B. 63 15 "W B Cr 35 

5 — — Grounds of opinion — Becord 

mg opinions — The gr >unda of each a scssor’s < pinion 
should be di'tmctlv recorded by the JmLre Qteev 
c Mi>a IvroazBnuATrf 3 W R„ Cr M 0 

6 - Recording opinions of asses 

eors — When a judgment of acquittal is recorded it 
is not oeces sri to rec ird the opinions of the asses 
sjrs Teo r Pabhat 7 Bom, Cr 82 

7 Omission of Judge to state 

grounds of decision — Material error —In a 
trial conducted with the aid of assessors the Jud-e’s 
onn sun to state the gr und of his deci ion is not an 
illegality which invalidates the convictun Reo r 
Kala Kak5A_v 0 Bom., Cr„ 55 

8 Summing up by Judge— 

Ouninul Procedure Code ( Act X\T of 

t 379 — \lthougb the old Criminal Procedure Code 
did nit eiprenb provide fir summing np of the 
evidence in a trial with the ail of assessor it was 
held that there was nothiD- in the Code to prevent 
a Judge It m sumnun c up the evidence to the 
assess rs. Qraty r \Minn>i>ix 

[7BL.E. 03 16 W R, Cr 25 
Con'ra Qcte\ e Jooe PoiT 

[7 13 L B. 87 note llWR Cr„ 30 


0 Summing up evidence— Cn 

mml Troeid re Code IS'- , 309— Del t rj of 
opinions of auestort—Stsnont Judge Duties of — 
The power cf summing up the evidence given by 
e. 300 of the new Lid of Criminal Procedure Act 
\ cf l s< !2 is intended to b exercised in long or intn 
rate eases »nd the Sessi ns Jndge should confine lum 
s If t summing up the end nee and should not 
ibtrul n the assess its his opinion if the worthl ssness 
it itberw »c f t rtain portions of the evidence The 
Nasons Jud e k nil al* c iiform strictly to the 
words of a 30U and rrjuire each assessw to 
s^tehis P .m m onll TU ^..i ns Jud^e should 
” , * fr ‘ CM i the ** the pr so 

cutim * r the j erp f r xordin,. ku summing up 
to U e as* ■«* rs If j , t capable f rcnrding 
the sn s-aacc i< it Li—iilf he should employ an 


ASSESSORS — continued 

independent person for that purpose SnADnxu. 
Howeadae c Eutbess 

[I. It E 9 Calc 875 12CLB, 508 

10 • Tna 1 mth attes- 

tors i chere no endenee offered by prosecution — 
In a trial before a Sessions Jndge with assessors 
when the prisoner pleads not guilir and the public 
prosecutor does not offer evidence in support of the 
charge the Judge ought to instruct the assessors 
that they are bound to hnd the prisoner not guilty 
AsoarMors 4 Alai, Ap, 39 

1L — - — Inspection of place of of 
fence— Personal inspection by Judge Time for— 
hofiee of intention to netc —If a Sessions Judge 
should think it necessary to visit the place of the 
alleged occurrence of an offence under trial he 
shonld give notice to the parties and the assessors. 
He should not go without inch notice and after the 
trial has boon completed b> delivery of the opim n 
of the a seesors lx BE Oron ISehabi JiARATr 
Singh I C Ii E , 143 

12. — — Attestors neicing 

scene (f offence— Poster of Judge to delegate ex 
ammation of t xlnesses —In case of a new cf the 
scene of an alleged offence it is the duty of the 
officer conducting the jnry or assessors to the spit 
not to suffer any other persons to speak to or hold 
any communication with any of the jury or a-sessor* 
The Jndge therefore connot delegate to the assessors 
his own functnn of examining witnesses on the spot 
Qrarx c CnriTEBDHABEE Siren 

[5 W Cr„ 59 

13 Trial without assessors - 

Prisoner adm ttmg offence but pleading insanity at 
tine of eommitt nj it— Criminal Procedure Code 
1*61 t 3 9 4 — The prisoner having admitted before 
the Court of Session that he bad filled his wife no 
a sessprs were empsnnelled. At the end however of 
his confession he pleaded that he was not in his ri^ht 
mind at the tune The Jndge therefore proceeded 
to record medical and other evidence on the point 
and having come to the conclusion that there was 
no reason to dmbt from the prisoner’s conduct 
either prior or subsequent to the murder that in 
committing the murder be knew that he was doing a 
wrongful act convicted the prisoner Held that the 
pi ’a was in effect one of not guilty and that the tnal 
should not hare proceed'd without assessors and that 
i should be qutihed. Qrzzx r Cheit It aw 

[6 N vr no 

14. Trial by jury of a case pro- 

perly triable by assessors— Appeal os fads — 
Per JIacleax J (Mitteb J duhtante)—’Ibe tnal 
br a jury nf an effence triable with assessor* Is 
not invalid on that ground hat an accused who 
would have been entitled ts an appeal cn the facta, if 
the case had been tried with assessors is not debarred 
from that n~bt merely br the fact that the trial by 
jury u not invalid. Eubbess r Jfomu CnrxpEa 
1 AI I. L. Ik. 3 Crild, 765 

16 Trial with the nld of asses 

eors —Commencement of the trial -Cnmtjwf 
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ASSESSORS — concluded 
Procedure Code (Act X of 1882 J jj 2SS 272 2S4 
2S5 — The accused was committed for trial to the 
Sessions Court on a charge of murder lie pleaded 
not guilty to the charge and claimed to bo 
tned. Thereupon the Sessions Judge chose two 
assessors but as one of them was ill his attendance 
was at once dispensed with and the Sessions Judge 
proceeded with the trial with the aid of the other 
assessor only Held that this procedure was illegal 
and contrary to es 2S1 and -8o of the Code of 
Criminal Procedure (Act X of 1882) The attend 
ance of one of the assessors haring been dispensed 
with before the commencement of the trial the 
Sessions Judge ought to have chosen another assessir 
in his place A tnal in the Sessions Court with 
the aid of assessors docs not begin with the reading 
of the chaTge as the assessors are ch sen under f 272 
of the Code of Criminal Procedure (Act X of 1682) 
only if the accused does not plaid to the charge 
or claims to be tried Queen Empbess t Bastlano 
PLE 15 Rom 514 

18 — Assessors prevented by 

death or illness from attending a trial — 
Criminal Procedure Code ss 263 23o — During 
the course of a trial before a Sessions Court with 
three assessors one assessor died at an early stage 
of the proceedings Later on another assessir became 
too ill to take any further part in the tnal and the 
third assessor was obliged to retire at the beginning of 
the accused a pleaders address to the Court and 
did not return until it was finished Held that the 
law contemplated the continuous attendance of at 
least one assessor throughout the trial This condi 
tion not haling been fulhllcd the proceidings beforo 
the Sessions Court must be set aside as having 
(with regard to the provisions of g 268 of the Cbde 
of Criminal Procedure) been held before a Court 
not haling jurisdiction Queen Empress t 
Muhammad Mahmud Khan 

[I L It 13 All 337 

17 Effect of incapacity of 

assessors to understand the proceedings — 
Criminal Procedure Code (18b2J s 2bo — 
rhree assessors were chosen to assi t the Ciurt at a 
trial Beforo the cast, commenced it was discovered 
that ono of the assessors was deaf and his presence was 
accordingly dispensed w lth. The trial prtcccded with 
two assess >r» present but after the Public Prosecutor 
had cliscd his case it was discovered that one of 
the remaining assessors was so deof as to be incapable 
of understanding the proceedings. Under these cir 
cumstanccs, it was held that the trial having been 
held with practically only one assessor the proceedings 
ought to he set aside and a new trial ordered. Queen 
Empress c Babu Lai I. L. R„ 21 AIL 108 

ASSETS 

*ee ADMtMSrHiTOB Genehae 

[2 Mad., 255 
Cor 67 
LIi. R, 23 Bom. 428 
See Administrator Cevebaa s Act 1«6 
f 33 6 Mad, 348 


ASSETS — concluded 

See Administrator General s Act 1874 
s 35 ILE 25 Calc 64 65 

[1CW N 500 
See Cases under Company — inding up 
—Costs and Claims on Assets 
See Cases under Com pant — Winding up — 
Duties and Power b op Liquid atobs 
[ILK 18 Calc 31 
See Cases undee Fepbesentative op 
DECEASED PEBS0N 

See Cases undee Sale in Execution op 
Decbee— Disteibution op Sale pbo 
CEEDB 


ASSIGNMENT 

See Cases under Debtor and Creditor 
See Cases under Equitable Assignment 
See Cases undee Insolvency — A s sign 
menxs be Debtor 


ASSIGNMENT OF CHOSE IN ACTION 


See Champerty I L R 3 Rom 402 
See Contract Act g °3 

[l Ij. R 6 Calc 4 
LLR 13 Rom. 42 


See Promissory Xote 

[3 B L It O C 130 
LLR11 Mad. 200 


1 Practice of Courts in India— 

Right of assignee to sue —In the practice of the 
Courts of India it is lawful to assign ch *<» in action 
when there is neither fraud against individuals nor 
special violation of the rule of public rohey The 
assignee of a claim for rents can sue under Act X of 
185 q Hubbinath Muzoomdae r Moran A Co 
[W R. 1884 Act X, 127 

2. Rule in equity —Semite— 

There is nothing m equity winch promts a suitor 
pending a suit or any other le[.al proceedings from 
as i nin B the w hole or auy part of the subject of liti 
Cation. Per Fheab J iu Gbose r AXiibtamayi 
Dasi 4BL.II O C 1 12 W R. O C, 13 
See Tamlai Mookerjee c Haean Chandra 
Dims 

[3 B L It O C 130 12WR,OC 0 


S Right of assignee to sue — 

Su t in An own name — C Loses m action are assignable 
in this country and they are also assignable in Fog 
land although at law the assi "nee cannot sue in his 
own name J ro Mohun Lall r Buddux Kobe 

[9 XV R, 243 

4. Right of purchaser of decree 

to sue for possession.— Chose* in action arc 
assignahl by Civil Courts in this country which are 
not merely Courts of Law but also Courts o # Equity 
The purchaser of a decree-hoi Jer’s rights and mtere^s 
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ASSIGNMENT OF CHOSE IN ACTION 

— continued 


ASSIGNMENT OF CHOSE IN ACTION 

— continued 


if the thing purchased hare no actual existence hut 
rests on mere possibility if legally saleable it was 
equitably an assignable cause of action Mcnbtoji7i< 
SisaHt LmA^CKD fcrson 11 W R 5 

5 Hindu Laic — Pro 

Wusory note— Small Cause Court Madras — Ac 
circling to Hindu law not only is the beneficial 
interest in the subject matter of the contract but 
the contract itself assignable the assignee therefore 
may sue in his own name This doctrine is appli 
cable to suits brought \u the Madras Small Cause 
Court Veitbazcm boMAYAJEE Janakee Asijial 
r Moovbsawjiy Che it s' 4 Mad 176 

Kadabbacha Sahib t- IUvjasvasii Jiayae 

[1 Mad., 150 

0 Assignment of bond— CW« 

gar's consent — The obligor’s consent is not necessary 
to the assignment of a common money bond. Kbista 
C ram r B aeabajia Ceeiti 1 Mad , 139 

7 Bight of assignee to sue— 

Promissory notes not made negotiable— Assignee s 
right of suit — Held where a promissory note made 
payable simply to the payee without the addition of 
the woids order or bearer and therefore not 
negotiable was assigned to & third person that the 
assignee could sue upon such note a chose in action 
being by tho law of India assignable and that the 
assignee could sue in the Courts of India in his own 
name Kamluya Lal r Loinxoo 

[I L R. 1A1L 732 

8 Purchaser of moiety 

of right to damages —Where the plaintiff pur 
chased from a certain person a moiety of whatever 
the latter might obtain as damages from the defen 
dints for tho breach of a contract — Held that such 
a transfer did not confer on the plaintiff a right to 
sue the defendants for a moiety of the damages 
Bhekabeb Sman v Mcho sew Aur 

Cl Hay 482 

9 Amalgamation of 

join l debt and personal debt — A joint debt cannot 
be amalgamated by a colourable assignment with a 
personal debt so as to give the assignee the right to 
sue in respect of both debts Sbeehcbry Tact r 
NttMOXEY Sex IHyde 109 


10 — — - Order directing 

servant to fay money on account of advance — An 
order directing a servant to pay at an uncertain time I 
a certain *um of money to the payee on account of 
advance is not a cheque and the payee cannot trana j 
fer the same to a third party so as to give each third 
party a n„ht of acton against the drawer of such j 
order N r u such a document cv idcacc of a debt 
enabling the pirsou to whom the same is transferred 
to contend that by the sale to him he acquired the in 
(crest m a d bt due by the writer of the order to the 
payee Bciioo e DtllaEiox 2N W 335 

~~ . , , “ " — Sn t to recover 

postesson of land and f r damage— In ardc- 
pamah between J7 the assign % f the plaintiff and tho 
defendant an 1 a tl in! party it w a s. V 'e« t that a J? 


held less seer land than the other tu o there should 
be an equal dirisi n between the shareholders within 
a certain time and in case no dn ision toch place that 
B should be entitled to damages In a suit by the 
plaintiff to recoi cr p ssession of certain seer land and 
a certain sum &» damages for breach of the contract — 
He! f if it was a suit to enforce a contract made with 
B which contract did net convey auy right in specific 
lands the cause of action u as one not legally assign 
able JuBBtrsninrv Sing r SheoeAJ Singh 

[5WW 184 

12 Sale of pafnidan 

rights — When a patiudar’s rights and inter 
csts in a ratm arc arid during the pendency of a 
suit brought by lnm against his tenants the pur 
chaser acquires the patnidar’s prmlege to carry on 
the suit W Usov v The Government 

[12 VT H , 122 

13 - — - Wrongful attach 

ment of properly — Assignment of right to sue 
for compensation —The mere right to sue for com 
pensation for the wrongful attachment of moveable 
property in execution of a decree w not transferable 
by sale Psagi Laee r Fateh Chaxd 

[I L. B 5 All 207 

14 — Sale of decree 

— Where A has sold Ins decreo to £ the purchaser 
B can sue on it SUnnoobcbnessa Khavtm r 
Meheb Citcnd W B 1804 313 

But the decree holder should apply to the Court to 
certify auy transfer of his interest in the decree 
otherwise the Court may talc no notice of the trans 
fer Khetteb Monrx Chcttapadhya r Is sab 
Chxtkheb surma 11 W It 271 

15 - Right of assignee to execute 

decree — Assignment of decree —When a decree is 
assigned to A for his beuefit m the name of B B 
the ostensible decree holder may take out execution. 
PCBSA CnAVDEA ROY r AdKAVA ChASUKA ROY 

[4RLB Ap 40 

10 Assignment of de 

cret — V Court is not bound to admit the assignee of 
a decree to execution thereof If there is no dispute 
it may admit him cr if the dispute is one which it 
ran dciidt it may try the point in dispute and upon 
the result of that trial admit the assignee to carry on 
the decree Bisnxoo Churn BnoosrN r Ki hex 
Gopax JIisseb 13 W B., 207 

17 Assignment of 

ex parte decree for rent — When an ex parte decree 
for rent has been »ol 1 by the decree holder there Is 
no rule of law in Bengal which forbids the assignee 
from carrying on the suit instead of the landlord. 
BhiQDY BeuABEE SfOOKEtUEE e REEB. h AR AIN ROY 

[5 V? B Act X, 53 

16 An ante of de 

cree under 4 ct X of ISjO —Tlie purchaser of a dc 
crcc under Act X of 18 j9 is entitled tn ask the h Ider 
for a powrr-of attorney t > prrceeil with the execution. 
Bbojo Coomab Mrixtcs r Vox SIonrxEE Desia 

pWR 65 
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ASSIGNMENT OP CHOSE IN ACTION 
— continued 

19 - ■ ~~ Assignment of Act 

A of 1859 decree —There is no prohibition or 
rule of law forbidding the assignment of a decree 
under Act V of 18o9 any more than any other decree 
In The mattes of Junmejoy Mookebjee 

(14 W R 215 

20 Right of assignee to a p 

peal — Ass gnment of interest «n sutf— Where the 
whole interest of a sole plaintiff had been transferred 
with his unqualified at tent and the transferee was 
substituted for the original plaintiff in the very in 
ceptioD of the case the defendant b written defence 
being afterwards put in without demur it was held 
not to be necessary for the original plaintiff to be 
associated with the transferee in an appeal by the 
latter Muneeboodeen MoJoomdaii e Fabbcttv 
Cecev Goose 15 W R 121 

SL " — — — Purchaser of \ 

rights and interests of plaintiff" — A party who pur 
chases the rights and interests of the plaintiff* after | 
a suit has been dismissed is not entitled to appenl 
against the order of dismissal without joining the on 
gmal plaintiffs in the suit aa appellants Dhunnoo 
Sowdaqur r Sunnoo Eoiee 15 W R 106 

See J UDOOl’ATTEE COATTEB JEE C CnUNDER KANT 

Bhattachabjee 8 W R 311 

22 Purchaser of right 

title and nterest in suit —The purchaser of the 
right title and interest of a defendant in a suit in and 
to the land the subject matter of that auit has no 
right as such to appeal from a decree passed against 
the defendant Uajathak Pbasad r Ganesh 
Tpwaei 7BLB 149 15 W R 485 

23 Right of purchaser 

on death of assignee — A sued B in the Court of 
first instance and obtained a decree declanng A s 
right to a house The District Court on appeal > 
reversed this decree and rejected i s claim The , 
High Court reversed the decree of the District Court i 
and remanded the appeal The District Court on | 
remand made a decree confirming the original decree 
of the Court of first instance in A s favour Snb 
sequcntly to thi last mentioned decree of the District 
Court 21 sold the house to C B then preferred a 
special appeal to the High Court but died before it was 
beard. Held under Act 1 ill of 18oD that C could 
not carry on the special appeal after B s death 
MoBEsnwAE Baitji Fuat a k r Kushaba Shan i 
xboji I L R 2 Bom 248 1 

24. ■ - ■ — Purchase oj right 

of appeal — Effect of as to liability for costs t n 
lower Court — Speculative purchase Policv of — 
Whcro the rights and interests of the plaintiff in a 
suit which was dismissed were purchased by third 
parties who filed an appeal in which they described 
themselves as plaintiffs appellants together with the 
original plaintiffs and the on gmal decree! was con 
finned with costs — Held that the purchasers took 
the position of plaintiff* with all the nsks and liabi 
htics of plaintiff* from the Commencement including 
liability for all costs award \1 against the plaintiffs 
generally without limitation Qurtre — Ought the 


ASSIGNMENT OF CHOSE IN ACTION 
—concluded 

speculative purchase of a right of appeal to he recog 
nized by a Court of Justice? Troylocyhonath 
Banebjee r Bbindabun Chundeb Sibuab Chow 
dhuby 18WR, 433 

ASSOCIATION 

Illegal— 

See Company — Formation a yd Regis 
teatioy IL E 19 Mad 31 200 
[I L R, 20 Mad 68 
— — — Registration of— 

See CA3E3 under Company— Fobmatioy 

AND FEOISTEATION 

See Injunction — Special Case 3 — Breach 
op Vgreement 

[I L R 1 Bom, 550 
— — — * Withdrawal from— 

See Company— Winding up— Costs and 
Claims on As fts 

[I L R 19 Mad 85 


ATTACHMENT Col 

1 Subjects o? Attachment «G7 

(a) Annuity ob Pension «G7 

(b) Boons op Account o69 

(c) BuiLDINOr AND II OUSE MATE 

bials 670 

(d) debts 671 

(e) Deckees 674 

(/) Equity op Fedemption 676 

( g ) Expectancy 676 

(A) Immoveable Pbopebty 

chaeoed with Mainten 
ance 8 77 

(•) Joint Iamily and Reveb 

ionaey Interests 5,8 

0) Lehebs in Post Oppice 631 

(*) Maintenance 681 

(0 Paetnebship Pbopebty 532 

(m) Febishable Vbiicles 533 

(n) Pbopebty and Interest in 
Pbopebty op yabiocs kinds 534 

(o) Right op Suit fO 

OO Salary 591 

(?) Tbust Pbopebty 593 

(r) Mages ^4 

(«) Weabino Appabel and 

Orv aments 694 

2 Attachment betobe Judgment „95 

3 Attachment op Person C02 

4 Modb op Attachment and Ikbe 

©uiAKJtizs IN Attachment COQ 
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ATTACHMENT — continued 


Col ATTACHMENT— eonfiatte/ 


5 Priority o p Attachmeyt ei6 

6 ALIENATION DUBIYQ Attachmeyt 6l6 

7 Attachment piydiyg Appeal 629 

8 Liability for Wrongful Attach 

mint C29 

9 SrarcrNG ope Execution Peo 

ceedlmjs Effect op on Attach 
KENT 630 


See Cases cyder Claim to Attached 
Property 

See Cases Under Equity op Pedemptioy 
See Execution op Decree — Liability 
for Wrongful Execution 
[3BLR A C 413 12 W R 320 
12 B L It 208 note 11 W R 510 
Ui B 3 Botn , 74 
See Case cyder Forfeiture op Pro 
pebty 

See Case cyder Iysolyryct— Claims op 
Attaching Creditors and Official 
Assioyeb 

See Onus op Pdoop —Attachment in 
Execution 

CO B L B 255 17 W R 105 
4 C V? N , 151 

Absence of — 


See Sale in Execution op Decree— Set 
tisg aside Sale— Irregularity 

(8WR 415 
11 W R 220 
II Jl 5 All 80 
IL.B 10 AIL 600 
LL.R IB CaL 188 
I I* R 16 Bom 222 
1. 1*. R 21 Calc 039 
III) 18 Mad 437 
U« 21 All Dll 


tee Casts undtb Sale tn Execution op 
Decree— Invalid Sales— I\ ant op 
JUHI 90ICT»>Y 

1 SUBJECTS OF ATTACHMENT 
(a) Annuity on I eysion 

1. Annuity charged on estate— 

C t«/ Iroeedure Code ISoO / 20o — annuity 
the payment of which u & charge upon an estate is 
pnpertj winch ran be attached under the provisions 
cl t. 20o Act I III of ISaO at the In stance of the 
Pf r * >n "* * as inherited the estate from the grant r 
< f the annuity and by wh m the annuity i* payable 
1IHEBAJ MaHtAB ChaND r DUTY CoOMABU RlBEE 
[17 "W R 254 
~~ — Stipends allowed to llyHore 
Princes.— The stipend. ,11 t y Col nt to 

the members of th# Mysore fam Ij ann t beattjehed 
MAHOMED KciCLBABlI r SIaBOMED llCSttBOODEEN 

C7 w it, lee 


1 SUBJECTS OF ATT iCHMEK T—conh rived 

3 Pay of Carnatic Stipen 

diary — Ifad Xeq IV of 1831— Act XX/// of 
18o9 — The stipe j of a Carnatic stipendiary is not 
liable to attachment in execution of a decree obtained 
against the stipendiary it being one of the desenp 
tions of personal grants expressly protected from at 
tachment id satisfaction of any decree or order cl a 
Court bv * 3 Regulation IY of 1832 extended by 
Act Will of 1838 These enactments were not itn 
phedly repealed by ss 20a and 237 of the Code of 
Civil Procedure Mahomed Abdul "V akab Sahib 
e Cokandur Rama Samy Aiyengar 

[4 Mad. 277 

4 Allowance charged on es 

tate — Annuity — Cut l Proceduie Code 18o9 s 203 
—Where a dertl is executed ah pnlainv the grant 
of a regular maintenance pay able from the grantor s 
estate and recoverable in the cunt of non payment 
from that estate the allowance s> granted is pnperty 
which ean b attached under the provisions of s 20a 
Act \iriofl8a9 Eyaet Rossciy t Kujeeboo- 
yissa Begum II W R 138 

6 Political pension — Cml 

Procedure Code 1882 * 266 sut 3 (g) — Fay 

mentt due under tie Oudh loans of 1833 and 
1812 — Exemption from halxht / to attachment 
for delt —Although it J* probable that the enact 
nicnts of t 266 Civil Procedure Code 18S2 were 
not meant to cover pensions payable by a foreign 
State when remitted for payment to their pensioners 
m India they certainly include all pensions of a 
political nature payable directly by the Government 
of India. A pension guaranteed payable by the luttei 
by n treaty obligation contracted with another *o»o 
reign power is in the strictest sense a p Iitical pen 
siou An allowance payable by tho Gourmnent of 
India under on arrangement made betn cn the King 
of Ondh and the Governor General in 18t2 for the 
benefit of members of the King $ family and house- 
boll and their respective heirs in perpetuity and 
pay able to one of such heirs whihvs inherited it as 
his shore in the interest lu the Oudb loan of 184° is 
a p htical pen ion within the meaning of p 20 t> sob 

* (g) Cut! I roecdure Cede 1832 The amfiirc 
m nt of l*tt2 cannot be treated as niPrely a pro us on 
out of the King's private estate for th maintenance 
of member* of hi* family there basin’* been in a 
State J»le that of Oiulh no distinct/ a between State 
property and pnrste property vested in the s »c- 
rcigu. Buhamdab Nath r Imdap Ali Khay 

pin 18 Calc , 210 
L 11,171 A, 181 

0 Arrears of yeomiah pen 

alon — Suit ay a ml repreientahcet of yeom ah 
dar — trrears of youniah p^nn n duo to the estate of 
a d ceased yeomiahdar which have accidentally seen 
malatfd an- n t subject to attachment Jn satisfac 
tun cf a decree of a Ciril C nirt obtained against the 
representatives of the yeomiabdar Anoytmous Cask 

[5 Mod. 371 

7 — Toro garaa huk— Jemtont Act 

* 11 — A tot* gam hat i* not exempted fr m attach- 
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ATTACHMENT — continued 


1 SUBJECTS OP ATTACHMENT — continued 
ment tinder a decree of ft Civil Court by g 11 
t £ tlie Tensions Act of 18<1 Secretary op Statp 

r KhEMCHAVD jEYCnAXD 

[LL R 4 Bom 432 


8 Arrears of pension due— 

C.tt2 Procedure Code lS'Tf t 266 — Saleable pro 
perty - In case of pensions nr t exempted frrm attach 
ment under g 26G if the Civil Procedure Code 
(Act X of 18/7) it is only arrears in respect thereof 
actually accrued due that are attachable in execution 
of a decree Tiff o ool Hossem Khan t Kutjhoa 
nnth Ptnhad 14 Hoard* I A 40 1 B L T 1 * 6 
cited and followed Bhotrub CntWHEB Roy * 
Muratm Cbuiszi Seu 8C L B 19 


9 - — Gratuity — C«r l Procedure 

Code 18*2 s 266 (q) — Liahlitq to atlael ment *» 
execution of decree —The 1 ar in ( 2G6 of the 
Cu ll Tr ccdure Cod< to the attachment of >»ratuitics 
allowed by Goternment to its ex servants military 
an 1 civil is not limitd to sucb gratuities as are 
allrwed to pens oners but applies to ft gratuity 
grouted in ccnsideration of past services Bawan 
Dab t Mm Cham> I L B 6 All 173 

10 Ctvtl Procedure 

Code 1833 * 266 — Kiahihtv to attachment~ Oft 
— Delivery — Act IT of 13*2 (Transfer of Proper t / 
Act) s 12J—Act IK of 1373 ( Contract Act) s 90 
— K a servant in tbe employment of the East Indian 
Pail way Company wns reef mmended by tbe Traffic 
Manager a bonus in consul ration of 1 >n„ and O ood 
services This recommendation was sanctioned and 
the amount of the bonus was receiv cd by tbe District 
Paymaster Befire payment to K the money was 
attached in execution of ft decree obtained against 
him by J Held that inasmuch as the bestowal of 
tbe money was a gift of moveable property of date 
subsequent to the 1st July 188° and was net evi 
duiccd by a registered instrument it ccuM only bo 
effected by actual delivery tlut as tlure had been 
n such deln cry as cemjleted the transfer (s 1 3 
of the Transfer of I*r perty Act an 1 s C H) of th 
Contract Act) the nuncy was u t at K s disp sal 
and he c uld not have enf ned pajment and that 
the money nos theref rc not 1 able to attachment in 
cxecuti n of a decree » nlll st him Janet Das r 
Fist Ivdiaw Pui-irAT Compact 

[LLH 0 All 034 


(J) Books op Account 

11 Account Books— Bools of 

account ennnet be attache 1 w executi n of a d crec 
Ik be Pestanji Ccbsetji 3 Bom O C 42 

Adjoodiita Per ha® v Middleton Codex t 

C 0 3 N W 334 

12 Orferf rprodic 

t on in Court ly Court execut q dee ee - \lth u-h 

a C urt viU n t all w account booVs t b attach -el 

ami br> u"\ t t sale as mere wa tc paper > 1 1 pic 
'cut a julnncnt-d M r fnm matin away with hi 
boi ts and 1 fiat in? a deem hold r it will be ermj o 
tent to ft Court exciutwg a dfree if execution is 


1 SUBJFCTS OF ATTACHMENT— co»fi««#rf 
applied for by attachment of debts to require the 
judgment debtor to produce his bools in Court and 
leave them in the custody of the Court Adioodhta 
Pebshad r Middleton Con ex A Co 

(3 N W 334 

(c) BtJiLDiuo and House Materials 

13 Materials of house— Pro 

perty spec ficallq mortqaqed — Cirtl Procedure 
Code 16S2 s 266 — S 266 of the Civil Prore 
dure Code (Act X of 18 1 7) prov (e) does not 
prohibit the sale of pioperty specifically mortgaged 
albeit that the property be materials of a house 
belonging to or occupied by an agriculturist 
Dhagvandab r Hatiubiiai ILF 4 Bom 25 

14 — - Building materials— Cm2 

Procedure Code s 266 l (c) and Txplanatxon 
(a)anl s 29o— Attachment and sale of luildinq 
materials— rateable distrilution of proceeds of 
sale — By cl (e) of s 2C6 of the Civil Pro 
cedure Code ( Vet X of 1877) ordinary judgment 
creditor is precluded fr<ro attaching or felling the 
materials of ft house or other building belonging to his 
jud ment debtor but by Fxplan (a) of the same 
sccti n this prohibiti n docs net exten 1 to a creditor 

"whose decree is for rent Held that ss 26C and 
29o must be read together and that an ordinary 
judgment creditor is net entitled under s 295 to a 
rafeabh pmpi rtion f the assets realized by the sal 
of such house ot building unde* a d cree obtained by 
an ther creditor for rent due to him m mpeet of the 
said house or buildin- Mantelal \ evilal r 
Layha I L.B 4 Bom 429 

15 Houses and buildings occu 

pied by agriculturists— representative of an 
nqrtculti nst — Exempt on from attachment an l 
sale — C it Pro e 1 re Cole s 266 el (c) —The 
expression mati rials f houses and ther buddings 
bel i ” ng to and occupied by agrieultnn ts used m 
s 2Ct el (e) ot the Co d of Cinl Procedure 
is intended to exempt from attachment and sale the 
Inn e dwelt ill by an agriculturist as such and the 
farm buildm"* append/ d to such dncJltae- The 
exempti n d re net extend to ether L uses net in the 
physical occupation of an g^iculturist owner as a 
dwelling appropriate or convenient f r his calling 
The exemption extends after the d nth of an ■"ricul 
tnnst dd trr to his representative who occupies the 
h use m good faith as an &~n ultun t and who d/es 
not take it up merely with th ' i w f d f rinding his 
credit r r adhayisan IXiucvtn Rs.lv any Tiuu 

[IhD 7 Bom. 530 

18 Execution against bhag— 

c r ! Proerture Code IS* 9 s 2Gb fc}— Build, ay 
s te—Ayr ultunst bhaydar— Bhaydart let (Bon 
Act r of 1*6°) —Decree —J having obtained a 
1 -cree a-ainst B who was ft b ha -dor attached 
bis bba" in execution including the pubhan cr 
site upon whi h B a b use was built B ftpphe I 
1 have the a'isohoent removed from the gsbhan 
on the gn und that he was an agriculturist and that 
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ATTACHMENT— ccn'tnved 
1 SUBJECTS OF ATTACHMENT — continued 
therefore the gabhan of his hen so was protected 
from attacliment by cl (e) of a 2G6 of the Cml 
Procedure Code (Act XIV of 1882) Held that the 
gabhan was subject to attachment and seas not 
protected by the above clause A did not hold as an 
agncultuTiBt He could not lm c occupied the house 
except as a bhagdar and it wag as part of a bhag 
that tho site was attached The protection of a 266 
cl (c) was intended for agriculturists in the strictest 
sense and fer agriculturists in that sole character 
J IT Al> Bhag a 1 Hiba Ehaiji 

[LEE 12 Bom, 363 


17 - ■ — " ■ 1 ■■ — Bhaadan Act 

(Bombay Act P of 1862) ss 1 3 and 5 — Civil Pro 
ce dure Code (1884) s 662 (e) — Bhagdarx tillage 
— Bhag — Homestead Meaning of — Per Fabran 
CA and Jabbine PaHsons and Ranade JJ — 
Tho superstructure of a house belonging to a bhag in a 
bhngdnri village is exempt from attachment under the 
provisions of tho Bhagdan Act (Bombay Act V of 
3862) Per Caudy J — Hav mg regard to tho decision 
in Franjitan v Jaishankar 4 Bom A C 46 and 
tlic object of the Bbagdan Act it is dubtful whether 
tho Legislature intended to exempt from attachment 
the materials of a house belonging to a bhag 
Collector o? Beoach c 1 evilal Kestiaybhai 

[ILE 21 Bom 688 


(ef) DEBTS 

10 Proclamation as to nature 

and value of property— C.trt Procedure Code 
1877 ss 268 278 23" —A decree-holder by a pro- 
Inbitory order issued under s 2C8 of the Civil 
Procedure Code attached a debt due to his judgment 
debtor The person served with the order applied 
under s 278 to have the attachment removed Held 
that tho application could notibc entertained under 
s 2.8 that section having no application to the 
cose but that before issuing a proclamation of 
sale in txicuti m of a decree of the debt so attached 
it is the duty of tho Court under « 287 of the 
Code to ascirtam all that tho Court considers it 
material fit tho intending purchaser to know in order 
to judge of the nature and value of the property pro- 
claimed for sale If the property cf which sale is 
•ought is a debt aud the C urt receives notice from 
tho alleged debtor that no debt exists the Court should 
satisfy itself as to the existence or otherwise of the 
debt and if it comes to tho conclusion that no dibt 
exi t* sh mid abstain from proceeding to sale 
ItABIXAL \MTIIABUAI t ABBESS'.!} MEBC 

[LIi.lt. 4 Bom. 323 


. ~ — T — * Bight and interest of ven 

7~, lnP £, ? so money~C.nl Procedure Code 
f , _ v i !x ,n * r and purchater — The right or 

Interest hich the vend, r f mm v cable prep. rty lias 
I*” ne J , » ,l ha * been agreed that 

the same shall h« paid n i be execution of the cen 
Tevunce int so 1 mg a, the c nrcjancc has n t 
been executed adbt tut a nicely yi hl e right or 
int.mt and as such, under ■ SCO of Act X cl 38.7 


ATTACHMENT — con tinned 

1 SUBJECTS OF ATTACHMENT — -continued 
is not liable to attachment and ealo in the exe 
cution of a decree The person who purchases such 
a nght or interest at a sale m the execution of a 
decree takes nothing by his purchase Ansun up 
D nrKnAvt Majlis Rai ILE. 3 All, 12 

20 Claims over which British 

CourtB have no jurisdiction— Curt Procedure 
Code s 266—Sulject of the Gaik tear — Subject of 
a Kail xaxvar State — Rajkot — Debts duo to a 
British subject by the Gaikwar Government or by a 
subject of that Gov ermnent or of a State in the pro- 
v mcc of Kathiawar are not debts which under s 266 
of the Code of Civil Procedure (Act X of 1877) 
arc Iiablo to attachment in execution of a decree 
Claims over which no Court in British India has 
jurisdiction are not debts liable to be attached under 
s 266 of the Civil Procedure Code (Act X of 1877) 
The mere circumstance that tho garnishee is at the 
time of the application for attachment beyond the 
limits of British India would not of itself render the 
debts not liable to he attached GbamshASHAl r 
Bhaksali ILE 6 Bom 240 

2L Debt secured by mortgage 

of immoveable property— C.crt Procedure Code 
(X of 1877) s 266 — A debt secured by mortgage of 
imrnov cable property cannot he sold in execution of a 
decree under the provisions of the Civil Procedure 
Code applicable to moveable pioperty SbinatI) 
Dnr r Gopal Ciiukdeb Mitra 

[LI XL 9 Calc. 611 13 C L. It, 446 

22 Debt creating charge on 

immoveable property— Interest t» mmoreallt 
property — C.rrt Procedure Code 1882 e 266 — 
Where a judgment debtor is entitled to a debt 
secured by a collateral hypothecation of land and 
the decree holder attaches and sells the judgment 
debtor’s interest m the bond such interest is immovc 
able property for the purpose of attachment and sale 
nndcr the Code of Cml Procedure 1882 Per 
Tcbkeb CJ — Qutrre— Whether the decree holder 
could not sell the debt apart from tho security 
as moveable property AprAUAxn r Scott 

[LIE. 8 Mad 6 

23 Attachment of debt— C.rrt 

Procedure Code (1882) e 268 — Payment of 
debt attached out of Court — Whero a debt which 
had been attached under s 26S of the Code of Civil 
Procedure was paid out of Court to the only rersnn 
who had tho money due been paid into Court as 
required by the terms of the said section would have 
been entitled to withdraw the said money from Court 
and such payment was certified to the Court it was 
held that this amounted to a sufficient compliance 
with the requirements of s 20‘1 FruA IlrsArv r 
Matla Bakhsh L Ia B. 21 AIL, 146 

24. Attachment of malnten 

a nee allowance— C.rrt Procedure Code (He 
of 1982) * 266— Veanmj cf the xcord debt' — 
Attachment •* execut on of decree— Prohibitorv 
order — The werd dtbt in s 2CG of the Civil 
1 rocedure Code means an actually existing <kbt that 
Is a perfected and absolute d bt not mcrtly a sum of 
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ATTACHMENT — -con tinned 
1 SUBJECTS OP ATTACHMEh I — continued 
money which may or may not become payable at 
dome future time or the payment of which depends 
uprn contingencies which may or may not happen 
When therefore A is bound under a deed to pay to B 
a monthly maintenance allowance during the lifetime 
of the latter there cannct be a valid attachment of any 
portion of the allowance by a prohititory order issued 
to .A of a date anterior to the time when the same 
falls due to B Habidas \chabjia Choxcdhut 
r Baeoda Kishore Achabju Chowdjiry 

[L L. E. 27 Calc 38 
4 C W N 87 

25 Attachment of partnership 

debt —Execution (f decree —An uncertain sum 
which may or may not be pa} able by one 
member to another of & partnership n t shiwn to 
have been wound up cann jt be attached or sold in « 
ecution of a decree Dwarika MontN Das t 
Lbkhmom Dasi I L B 14 Calc 384 

28 Attachment of a debt due 

to a judgment-debtor— Cint Procedure Code 
ss 268 264 oOl — Sale of dc>t — Payment into 
Court— Prohibitory order —A decree holder by a 
prohibitory order made under s 2C8 (a) of the Civil 
1 xccedure Code attached a debt due to his judgment 
debtor The debt was not paid into Court Held 
that the Court cannot under s 2G8 of the Code of 
Civil Prcccdure call on a person subject to a pro 
hibitory order to pay or show cause why he should 
not pay hn debt into Court The Court is bound to 
satisfy itself that a debt is due the debt must then 
be sold and delivery inode under es °81 and 301 of 
the Code of Ci\ ll Procedure SrRUn r Mvcxam 
chary L L.E. 10 Mad. 194 

27 Attachment by a judgment 

creditor of a debt due to judgment debtor 
by a third party— Cm? Procedure Code 1S82 
tt 267 266 and 503 — Execution — Practice— Gar 
tiuhee — Order upon th rd party to pay uhtre debt 
admtted—Pr edu e there ex lie nee of debt 
not admit! d — It bin a dibt alleged t bo due b} 
a third part} t > a jud mint lebt r has been attached 
by tho judgment creditor the Court may und r 
s 268 < f the Civ ll Prcccdure C do ( \ct \I\ of 
1662) make an ord r upon th garnishee fur the pay 
mont of such debt to the jud-nn nt creditor in case 
the firmer admits it to be due to the judgment 
dibt r Where howivcr the garnishee denies tho 
il bt tbero is no other course cpm to the judgment 
credit ir than to havo it sold or to Laic a recuver 
appointed undir s 603 ef the Cod Tooisa 
Goolal r ACTO'fE L I*. B. 11 Bom. 448 

28 — Order prohibiting creditor 

from recovering debt— Cm l Procedure Code 
* 208 (a) — Limitation Act (XVoflS77J s lo— 
Injunction or order staying a suit — 6 203 el (a) 
of tho Civil Prcccdure C do docs net mean that 
whih a debt is und r attaclnn nt the pit* n to whom 
the dibt was 0111.1118117 owing shruld be barred from 
bringing a suit in nspict of it IVhat it prohibits is 
the rcciviry of tho d bt and the pajm nt of it bv 
the dibtor to the creditor Semite— An ord r of 


ATTACHMENT — continued 
1 SUBJECTS OP ATTACHMENT — continued 
attachment undir s 2C8 of tho Civil Procedure Code 
is not an injunction or order stijuig a suit within 
the meaning of s 16 of the Lumtatim \ct f\\ f ,f 
18/7) Snro Simjh r Sita Ram ' 

[I L. E. 13 All 78 

29 — - Debt of which the amount 

ib unascertained— lYineyxrt and aaenl- 

Vendor and purchaser— Cml Procedure Code 
(1SS2J s 2G6 — W here money 13 due by an a^out or 
to In principal tr temlir tbe principal B cr 
re ", ' claim against bit .pent or tendee may be 
attached and .old nt mention of a decree a-amst the 
principal 01 tender at a debt under a 2GG of th. 
Udt of Ci.ll Proctdnrc and ,t a, not ncccuar/tHt 

tb, met amonot dnetotbe pnncpal , t„dor .bonld 

l. atccrtaincd pr.or to attachment and 

7B L B ISC 14 Moores I A 40 Tokat She™* 
v Daiod Mu! l,ck FureedoonBeglar 6 Moor \ Jt j 
510 Abbott v Abbott and Crump 5 B L J? aqo 
and H,ll v Boyle L II 4 Ex SeO amsitW 
Madho Das r Ramji Patae considered. 

[I. L. R. IQ All 288 
(e) Decrees 


“x Other property a . • 

Till of 1859 s 20? — Decree — A decree of (W 
fell withm the description of other property^ J 
s 20o of the Civil Procedure Code and vvas thorl? 
foie liable to attachment which should be 
under s 23/ Giiolam Mahomed r IkdraCh?™ 
jAnmi 7BLB.318 1GW R ^ 

3L -Immoveable property 

Execution of deciee Sale n —A decree 13 held to »T 
part of a judgment debtor’s effects and not to fall 
nnd r the head of immov cable property BcNsatt, 
Monuif Doss t HraouiVNDEE Doss Cnownnsv 

[W E. 1804 Ujg 2 g 

„ 32 , Decree for mesne profits 

Cmi Procedure Code 1S59 , 232— Decree fiT 
money— Attachment pending ascerta nmenl ofme.J. 
profits —A decree for meanc pr fits to be ascertain*! 
m executi n is a d cree f r money within themeamn 
of s 232 Act Mil of 18o3 and there la no S 
lanty m the deerech Idcr applying f 0 r attachment!* 
the judgment debtor’s property pending the ascertain 
meut of the mesne profits Smiaroda Motes Bcb 
MOxee v M ooma Motee Burmovee 8 W g 

33 — Decree for money obtained 

by judgment-debtor— Delt—C, r »l ProcedTr. 
Cod, as -J assy „ XS 2-3 -l dm"f2 
money obtained by a judgment-debt r is not a debt 
which by virtue of *. 2uC of the Code of Cml 
Procedure can be attached and ■■ Id. Where a d«r« 
h Idcr desires to render a decree cbtamed by hi, 
judgment-debt r avails! lef r the mtufactLm oflus 
own decree the procedure laid d vrn by *. ®“3 { » 
the C->d of Civil Procedure must be foil wed. Trsr 
TEaaADA CllABI c 1 TTnilTSOA PnXAI 

fL L. IL, 0 Mad, 418 
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ATT A CHMEKT — continued 

1 SUBJECTS OP ATT VCHMEKT — continued 

34 Money decree— Cm! Proce 

dure Code 18"7 , 273 —Held that Act X of 1877 
dots nut crntemplite the gale of a decree for money at 
the result of jts attachment in the execution of a 
decree and the attachment of a decree for money in 
the mode ordained in s 273 cannot lead to its sale 
Held also that the last clanse hut one of s 273 
apphis to other than money decrees Where two 
decrees for money alth rogh they were not passed by 
the same Ciurt were being executed by the same 
Court — Held that the provisions of the first clause of 
s 273 of Act X of 18/7 were applicable on principle 
Sultav Kcab r Gctizaiii Lal 

(LL.R. 2 AIL 290 

35 — Saleable fro 

P ert J —Civil Procedure Code ( Act XT I of 1882) 
11 ^86 and 273 — Adjustment of decree after attach 
went — The particular procedure prescnbed|by s 273 
of the Civil Procedure Code (Act \I\ of 1882) 
is clearly confined to money decrees and therefore 
Buch decrees cannot be sold after being attached 
all ether decrees are both attachable and saleable 
as saleable property under s 2 GO of the Code 
A decree being attached as directed by s 273 of 
the Civil Procedure Code its adjustment subsequent 
to such attachment cannr t be recognized by the Court 
GOPAL NaLASJIET C J OIIATIIMAr. DAILY LALSDET 

r Johabimal LLR 10 Bom- 522 


□0 Sale of decree 

for nonet / — SW in formi pauperis — Court feet re 
cottrable by Government — Civil Procedure Code 
(Act XIV of 1862 > ss 273 284 411— Execution 
of decree Hode of — Where a plaintiff suing «„ 
form d pauperis (btoincd a decree for money and the 
Collector in pursuance of an order made in his favour 
at the time when such decree Was passed attached 
it under s 273 of the Code of Civil Procedure 
and subsequently g Id the same under s 281 held 
upon (be application of the decree holder for cxe 
cuti n of his decree that the provisions of a 273 
did nr t contemplate the sale of a decree for money 
but they sh wed in what manner the attachment of 
decrees should be made available on behalf of the 
attaclunj, person Sultan Koer v Gut art Lal 
ILLS ^ill 290 and Tirvrengada Chart v 
Tythtlmqa p,Ua 1 L Jl G J lad 418 followed 
Semite — The provision j cf s 411 of the Code of Cml 
Procedure do nit justify the Court in selling a decree 
upon the application if the Ollectir inasmuch as 
that section provi les tliat persons who have been sne 
ef »fnl as paupers limit so far a* the subject matter 
f th ir success is c< neemed be liable to satisfy out of 
*>lat th y recover the amount of the fees which have 
o'! i f r a time pending the decision of their suit 
tcinitt<i! t them Jonvnno Nath Cnownncnr 
r Dwauxa %* th n „ LliR 20 Calc. Ill 
• Deereo for possession of land 

Immoe all* prop 1 V ,] vrec ( r p^,, rM n n of 
Is or tie natur f immovcalic property and 
a u j.c I »« no jum<li n n ti interfere with the 
enf t of a tower Com setting aside the aale of 
sueh a decree Mobxoovj sa r Dewax Ati 

[4 W It,, Mia £2 


ATTA CHMBNT— e ontmued 

1 SUBJECTS OF ATTACHMENT— continued. 

38 Decree for redemption — If ode 

of attachment— Civil Procedure Code ss 273 274 
316~-Sale of a decree for redemption — S 273 of 
the Civil Procedure Code (Act X of 1877) having ex 
pressly provided a mode for tho attachment of 
decrees the procedure laid down in s 27i relating to 
immoveable property has no application to the attach 
ment of a decree for redemption Naioae Timapa 
r Biiasxab Pabjiava 1L E 10 Bom 444 

39 — • Attachment of decree of 

Revenue Court in execution of a Civil 
Court decree — Cl Cl f Procedure Code (1832 J 
ss 266 268 273 — Held that though a decree 
of a Court of Revenue is not liable to attachment 
and sale in execution of a decree of a Civil Court 
under s 273 of the Cml Procedure Code such decree 
stands m the position of an ordinary debt and may be 
dealt with under s 268 of the Code Onkar Singh v 
phttp *1 ngh 1 L X 16 All 496 and Gholam 
3Iah0med v Indra Chand Jahvrt 7 B LB 313 
referred to Taktya Began v Stray ud daula 
Weekly Botes All 1835 p 123 and Sultan Knar 
v Gul art Lal I L B. 2 All 290 distinguished 
Avlja Bibi r ABU Japab LL II 21 AIL 405 


(f) Equity op Bedeatptiov 

- Ci rtf Procedure 


40 

Code (1992) ss 266 and 274— Transfer of 
Property Act (IV of 1882) e 60 — Immotealle 
property— The equity of redemption of the mort 
gagot is in moveable property and is as such liable 
to be attached and sold in execution of a decree 
under s 2C6 of the Cml Procedure Code (Act XIV 
of 1832) Its attachment can be effected under * 274 
of the Code bv an order prohibiting the judgment 
debtor from dealing with it in any way and all 
per ons from receiving it such order being pro 
claimed and n tifled as therein directed Pabasiibau 
BABUL T GOTIVD QjUfEsn POKOAUMKAB 

[L L 3L, 21 Bom. 220 


(y) PXPECTAXCT 

41 . Quart — Whether 

a men- expectancy is liable to attachment and sale in 
execution of decree Dooli Cuaud r Bbu IIih'eav 
Lal Awasti 0CXi.IL 528 

(IOC Z..1L 61 

42 Sum to bo paid In future— 

C ru Procedure Code IBS'* t 205 — A sum recciv 
able by way of assignment is n t liable tobo attache I 
and sold in execution of decree SnAlf ClimTOEft 

Baboo t Trrircx Cuuxdeb Baboo 2 H«y 143 


43 Claim under ponding award 

— Property Beflntt on of — Under a. 2(A> of the 
Civil 1 rtcedure C< le sums to be attached mast net 
bo inchoate Imt existing an 1 definite! and although 
liquidated demands m their nature definite and 
certain thingh suHrteand nnprored maytasuwd, 
a tcpTi expectancy or a mere n bt of suit cannot be 
attached | the attachment must operate at the time 
of attachment an! wt ho anticipatory so as to 
fastm on somo future state of prrpcity In which th* 
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ATTACHMENT— continued 
l SUBJECTS OP ATTACHMENT— continued 
stnt may result A claim which may accrue under 
a pending award cannot be sold in execution Itjfpa 
zal Hqssein Kban r Raghonatu Prasad 

[7B L.K. 180 14 Moore b L A 40 
See B HA I C HAND BIN KHEMCIIAND r Fuichakd 

Haeickand 8 Bom. A C 150 

44.- Attachment of future estate 

— Execution of decree — Civil Procedure Cede i 
t 266 — Construction according to Hahomedan laic \ 
of grant of such ettate — Previously to a mortgage 
a fractional interest in certain property (which in 
terest was purchased by the plaintiff the mortgagee , 
at a judicial sale) had been the subject of settle j 
ment by a Mahcmed&n on his wife, under the con 
dition that if he should have no child by her his 
two sods by another wife should each have an 
estate therein He died without other children 
Held that the two sons had taken definite in 
terests capable of being attached within * 22G 
of the Civil Procedure Code not being mtre ex 
pectancies UilES Chcndzr SlRCAR r Zahhr 
Fatiua I L. R., 18 Calc 164 

[L R. 17 L A 201 

45 Expectancy of succession 

by survivorship— GitH Procedure Code (Act 
XIV of 18S2J t 2$6 (k)-Spes tuccesstonts — 
One S devised a house which was his self acquired 
property to his widow (the defendant) and died 
leaving a son T The will did not give expressly 
the widow power to dupoie of it The plaintiff 
in execution of a decree against 1 sought to at 
tach P’s interest in the house The lower Court held 
that as the interest taken by the defendant m the 
house under her husband a will was only a widow a 
estate V as her husband a son had an interest in the 
house which might be attached by the plaintiffs 
Held (reversing the decree) that V had no interest 
in the house He had only a epee tttcceseionn — 
an expectancy of succession by survivorship and 
such a hope or expectancy is not attachable under 
i 266 (*) of the Civil Procedure Code (Act 
XIV of 1882) The entire CBtate was i csted by the 
testator m the defendant No doubt her estate was a 
widow’s estate Her estate id it closely resembled 
that of a married woman in England to whom pro 
perty is given with a restraint against alienation 
That being so she was nnable to dispose of it bnt 
etiil ehe was its full owner The whole property 
passed to her from the testator Nothing was left 
iu hi m But until she died it could not be known 
who would inherit the house Annaj • Daftotraya v 
Chaudrabat J L S 17 Son. 603 distinguished. 
Anandibai r Pajabah Cm nt a wan Pethb 

[EL. It. 22 Bom 084 

(A) IlISIOTBABLB PBOrEUTT charged \mn Man 
TR VANCE 

46 Immoveable property as 

signed for maintenance with proviso 
against alienation — Cint Procedure Code ( Act 
XIV of 1SS2J t 266, cl (l)— Lend atugnci for 


ATT A CHMENfT — con tinned 

L SUBJECTS OP ATTACHMENT — continued 
maintenance of widow tcith proviso against ahena 
tion — Such land exempt from attachment — By a 
deed of assignment the usufruct of certain land was 
given to a Hindu widow for her maintenance the 
deed expressly stipulating that the same was not to 
he in any way alienated A judgment creditor of the 
widow caused the land to be attached in execution of 
a money decree The widow contended that the land 
was protected from attachment under ■ 2 GG of 
the Civil Procedure Code (Act XIV of 1882) Bo*h 
the low er Courts disallowed the widow s contention 
Oa appeal to the High Court —Held reversing the 
orders of the lower Courts that having regard to the 
proviso against alienation contained in the deed of 
assignment the usufructuary interest m the land 
assigned to the widow was one over which she had 
no power of disposal, and consequently could not 
be attached and sold in execution of a money decree 
against her DiwAii r Apaji Dane an 

[I L K. 10 Bom 342 

47 ■ ■ — Property assigned to 

Hindu widow in lieu of maintenance — 
Civil Procedure Code t 266 cl 1 — Held that an 
interest in the income of immoveable property 
assigned by way of maintenance to a Hindu widow 
by the members of her family is not capable of being 
attached and gold in execution of a decree against 
the widow Bur ah v Apajx Oan th I L 11 10 
Pom 342 referred to Gelab Ebar r Bansidhar 
[I L R 15 AH 371 


(») Joint Family and Reversionary Interests 

48 Interest of member of 

joint family — CieW Procedure Cede 16o9 e 205 
— Qucere — May not the creditor of a member of 
a joint llmdn family have under Act VIII of 1859 
s 205 some remedy against the property to which 
his debtor may be entitled? KALI PrDO Banenjez 
r Choithn Pasdah 22 W It. 214 

49 Reversionary interest— 

Execution of decree — S CD a Hindu died pc* 
s«sed of property leaving sa his heiress his widow 
r D He also left four daughter* two of whem 
died in the lifetime of their m ther each leaving a 
son S D died leaving her surviving two daughter*. 
P D and J 2) who succeeded to the estate of 
PCD Held that J B one of the sons of J D 
had no such interest in the property as could be 
attached and soli in execution of a decree against 
him BBooBVNsioRrs Baxxejea *• Thiyoobdos* 
Biswas 2 Ind Jur N S 277 

[16 W R. E B 18 noto 

60 Act rill of 

1*59 t 20o — Property Sight of— Interest of Hindu 
heir expectant on death of endow. — The interest of 
an heir according to the Hindu law expectant en the 
death of a wid w in possession is net property and 
th refere net liaile to attachment and sale in exccu 
tun of a decree under ■ £05 of Act \ III of J8E9 
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ATTACHMENT—contunisd 

1 SUBJECTS OF ATTACHMENT — ■eowfnnted 
Bam Chavdba Tastba Da 3 r Dbabsio Nabatax 
C inrCKBSBtTTTt 

[7BLK 34U5VE,FB 17 

Hobaj Kooxwab t Hostal Koovwab 

[0 W K 34 

But see Gaps Habi Derr r Radha Gobi ms 
Shaba 

[7 B L E 343 note 12 W B,54 

61 — Interest of grandson In 

Mltakshar'i family — Sale « n ereeW i cn of decree 
—Ctnl Procedure Code 1832 t 2G6 — Interest of 
grandson in ancestral property —The mtcmt of a 
grandma in the ancestral property of a joint Hindu 
family governed by the Yit&kstomi law can be at 
taclied and *jld m execution r.f a decree Joocx- 
Ajshobs r Sara Sahai I.L B 6 All , 4SO 

62 Interest of ttndmdedjnem 

ber of joint family— Death of judgment debtor 
—Aroidanee of right of turrit or ship by the 
attachment —la the Madras Presidency where the 
interest of an undivided member m the joint property 
of a Hindu family ha* been attached »u execution of 
& decree for the personal debt of inch member aad 
the judgment debtor die* pending attachment a 
valid charge t» const dated m favour of the jndgmeut 
creditor which will prevent the accrual to the other 
cc parceners of the right of »urvivorthip lUrtra 
Kjhsuxa Bap t Lax&bxaxa Shanxi dock 

[ILR.4 Mad 302 

63 Eight of son to succeed 

by survivorship — C*riJ Procedure Code 1850 
* 205 —The right of a son to succeed by survivorship 
to his father’s specific share of property cannot be sold 
in execution of decree such right being too remote. 
S 20j of tho Code of Cnii Procedure which 
specifies the hinds tf property Which are liable to 
attachment and sale in execution of decree makes no 
m mtion of contingent interests The property must 
belong at tl e time to the defendants (Ioub Scbcx 
D oss t Kam Spbpx BnuAPt 8 VV E, 263 


64. . 


. Son a int oreet in ancestral 


estate — .Reversionary rights — Death of i 
tree* attachment nnit safe —The rights of * Hi ml a 
son dnncj, his fatb ft lifilime in ancestral property 
w, a right of j unt enjoyment thereof under the 
fattier s management and a right of partition under 
certain eircuaistanccs together with the right of 
•nereedmg the fatl win tl c management After Ins 
death may bo vested n.ht* and arc undoubtedly 
rights of an incipient propivtary character but they 
b ni nvtitntr a transferal lo or inheritable pro* 
port) and they cannot aurilve the peraon inwh 
tl cy arc v »tcd Goott l easiiAD c harootev 

14 N W 137 


65 


- Property liable 


to attachment and snlo-Or*** to JI »d, vidoic 

for mo nt » f r // - Peceruouary right 
irautar— 1 t t 111 ft 9 , 205-C^il Pro 
dure Cod « > tho solo owner of 

* certain r«l t- bad a son J and J U t two wives. 


ATTACHMENT — ca-nti n tied 
1 SUBJECTS OF ATTACHMENT — continued 


By Ins first wife lie had a son 17 J » accondt wife 
Was t? by whom he had a son whose widow was K 
the defendant in the suit J died leaving V hi* 
son G Ins widow and A his son s widow and on 
his death U inherited the village. Pnor to the year 
1.874 6 bad made a gift to G of 10,/ bighas situate 
m the village. In 1874 the rights and interests 
of U id the village were sold by suction and pur 
chased by T the ancestor of the plaintiffs G by 
a deed of gift conveyed the lOo bighaa to A' and 
Ultimately died on 26th January J883 Plaintiffs 
theD sued to set aside the gift and for possession 
of the land The learned Judge found that the 
land w»* given to O in hen of her maintenance 
which she was to hold rent free for her life and 
that sha had been in p sscssion thereof for twenty 
year* Further that U bad the right to resume 
the land and asses* it to rent on the death of G and 
that all the rights and interests of U in the tnul 
were attached and sold in 1874 On second appeal 
it a a* contended that the interest of 17 in the land 
at the tima of the sale of toe vlUago by auction 
was in the nature of a mere expectancy and there 
fore could not be sold and was not sold Held 
that U gave to G the usufruct of the laud for 
her life in lien of her mamtena ice that after the 
gift the interest of U m the land was of the same 
character and esmed with it the same consequence* 
as the reversion which the lessor would have for Und 
leased for life or year* and analogous to the right 
which a mortgagor who had granted a usufructuary 
mortgage woufrf have that U had a vested right 
in the land which was capable of being sold and 
that right passed to the auction purchaser at the sale 
el 1874 Koraj Koontcar r Komvtl Xooniear C 
T f £ W 1 lam dander Tania Doss v Dhurma 
Karat* Chularbatty 7 B L B SU 15 TT if, 
B B 17 and Tuff* cool llussain Khan v Jlaghu 
noth Fershad 7 B I* B 186 14 Moore's I A 
40 distinguished, kacirwirv r Sakcp Cbaxd 

[I.E.K. 10 AIL 402 


60 • 


— Tested remain 

dei — Girt I Procedure Code 1SS2 s 2GS—Alta eh 
able interest —The phuntiff sued to have it declared 
that a certain house was liable to be attached and 
hold m execution pf a decree obtained by 1 im against 
the defendant a son The defendant who was BO 
years erf age claimed the house as her absolute 
property alleging that her ton by a deed h*d given 
it to her as a provision for her maintenance Tba 
deed stated that she hsd been made the owner of 
the house that the donor had no right to it anil 
that it wh Hy belonged to her Jletd that lbs 
plaintiff was entitled to the declaration prayed f r 
The surrounding circumstances showed thst the 
house was reveriiblo to the donor on the defendant « 
death Ho had what m Jnphsb h» would h« 
termed a Vested remainder cm her death and h« 
had fbtrrforr a saleable Interest daring her life 
lie bad an interest which could to attached and 
• Id noder * 2 r C of the Civil I roccdur* Code {Act 
T1V of 1$S“) AXVAJI PATTITBATS V t«*v 
fasBAi th.fi 17 Eotn , 603 
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ATTACHMENT — continued 
1 SUBJECTS OP ATTACHMENT — continued 
(j) Lettebs nr Post Oftice 

57 Civil Procedure 

Co At 1SS2 s 272— Post OJfce Act (XIV of 
1S6SJ s 5 — Letter t held tn trust for judgment 

debtor An attachment was placed under Civil 

Procedure Code s 272 on letters in the post office 
addressed to certain judgment debtors The day 
before the attachment the tenders of the letters had 
applied to have the letters returned to them Held 
that the postmaster held the letters in trust for or on 
behalf of the judgment debtors and *liey were 
accordingly liable to attachment on the application of 
the decree holder Nahasimhuxu r Ad lappa. 

[ILB. 18 Mad. 242 

(£) Maintenance 

68 Bight of future mainte 

nance — C ctl Procedure Code 1859 t 20a — A 
prospects e nght of maintenance cannot be attached 
and a contingency of this kind is not included m Act 
VIII of 18^9 s 20o as something capable of 
attachment Monesshh Doss r Eishen Pbotab 
Shahee 23 W R 427 


60 Act l III of 

1 8o9 es 20o 243— Attachment of future maxnte 
nance or Babooana —Procedure — Where a judg 
merit debtor was possessed of a decree entitling him 
to maintenance from a third party —Held that his 
judgment creditor could attach the amount before it 
accrued due by prohibitory order forbidding such 
third party to pay the judgment debtor and direct 
ing him to pay to such person only as the Court 
might direct or an arrangement might be made for 
the collection or administration if necessary of the 
amount of maintenance Mavis wah Das r Bib 
Pebtab Sash 0B LE. 640 16W R 188 

60 Eight to ap 

peal —A decree holder cannot attach his judgment 
debtor’s nght to appeal or his nght to future marnte 
nance nor can the Court prescribe to the decree 
holder what course he is to take for the realization of 
his claim or what propirty he is to Attach Bipho 
Protap Sahu e Deq Nabaih Roy 

[3 W R Mis 10 
E4Aue.i2.hb.ee Dee" a v Q&eee2 Cu’otia.-b. 
Lahoobee 0W R Mis 64 

Duioos KootnvAB r Suvouu Singh 

[7"W R 311 

Chukoweek Misses c Numoodah Koofs 

[24 W R 6 


01 . Money allowance for main 

tenance — A was liable to pay E a widow a 
monthly allowance for maintenance E obtained a 
decree against A as heir of her husband fra debt 
of her husband Held without deciding as to 
whether a money allow ante for maintenance can be 
attached in cxecuti n of a decree that under the 
circumstances of this case ha was not entitled to 
attach the maintenance under the decree Komaree 
Dibee v Obeesh Chundeh Lahooby 

[Marsh 200 1 Hay 6S3 


ATTACHMENT — continued 
1 SUBJECTS OF ATTACHMENT— continued 
But arrears of maintenance are capablo of being 
attached as a debt due to a widow in execution of the 
decree against I cr Hoymobtoty Debia Chow 
DHEAE f r K OHO OKA MOYEE DEBIA ChOWDKBAIN 

[ 8 W R 41 

82. Money allowance charged 

on land. — A Hindu vud w s right to maintenance 
out of lands which belonged to her husband and 
have devolved on her sin is a purely personal nght 
which cannot be sold in execution of a decree or 
otherwise t anBferred. Bhoyhub Chuuder Ghost 
v Ntjbo Chundeb Gooho 6 W R 111 

83 Right to monthly allowance 

in heu of chare of land — Ctnl Procedure 
Code (Act XII of 1832 ) s 266 pronto cl (lj— 
Attachment of monthl j allowance — A heritable 
right to receive a certain monthly allowance originally 
assigned in lieu of a share of landed property is 
not a mere right to maintenance or anything else 
exempted by the proviso to s 266 of tho Cm! 
Procedure Code and is saleable in execution of a 
decree Salamat Hossein t Luckhi Bait 

[L L R 10 Calc. 621 

64 Attachment of 

maintenance allot ance — Ctttl Procedure Code ( 4ct 
XIV of 1882) s 266— Meaning of icord debt — 
The word debt ms 266 of the Civil Procedure Code 
means an actually existing debt that is a perfects I 
and absolute debt not merely a sum of money which 
may or may net become payable at some future time 
or the payment of which depends upon contingencies 
which mav or may not happen When therefore A 
is bound to pay to B a monthly maintenance allowance 
during the lifetime of the latter there cannot be a 
valid attachment of any portion of the allowance by 
a prohibitory order issued to A of a date anterior 
to the time when the same falls due to E IlABIDAs 
Achabjia Chowdhhy r Baroda Kishork Acuar 
jia Chowphby I L. R 27 Calc. 38 


(l) Paetneeship PnorEBxY 

06 — — - Share In partnership as 

sets— Act VIII of 1S59 t 20o and is 233 234 
— A decree holder who was also a partner of the 
judgment iakhsx vmgVA Vo attach va wteuttwa of 
his decree the ehare of the judgment -debtor in the 
assets of the partnership business the business then 
being in the hands of the Peccuer of the Court 
under a decree for diss lution and winding up 
Held that such share of the judgment -debt or was 
not property within the meaning of • 20a of 
Act VIII of 1SS9 and, theref re not liable to at 
tachment in execution. Abbott r Abbott avd 
Chump 6 B L, R 382 

60 Property of partnership — 

Attachment l mited to share of partner — Act l III 
of 18o9 is 233 234 — A decree-holder w execution 
attached and seized CTtam property which belonged 
to the judgment debtor in partnership with another 
person who alone at tho tune of attachment was in 
actual possession Held that such property »si the 
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ATTACHMENT — continued 

I SUBJECrS 01 ATTACHMENT — continued 
subject of attachment m execution of the decree 
against the one partner hut such attachment inubt 
be limited to his share and the attachment should be 
by prohibitory order Hot by actual manual seizure 
XiiAMA Sjno t Halidas Toy 5BLE 383 

07 ' — — Atlachm nt limited 

to share of partner — Property belonging to a 
partnership cannot be grind in execution of a decree 
against one partner onlj Accord inglj where a suit 
i as brought ag unst one partner only and the decree 
made him alone liable — Held that only Ins property 
could he attached in execution of that decree L.A 
RIMBHAI V CONSERVAIOR OP FORESTS 

[ILK 4 Horn 222 
Sitabam r Atmaram Baji 

[I L H 4 Bom 227 note 
HabidhAi r Ardesir, Okadji 

[ILK 4 Bom 220 note 

68 Unascertained interest xn 1 

a partnership— Styht of suit—Cml Procedure 
Cede s 266 — In a suit by the purchaser at an exe I 
cution sale of the interest of the judgment debtor in 
a partnership of whi h the undivided father 
(diceaaod) of the judgment debt r had been a member 
agaiust tho ether partners praying that an account 
be taken and that the Bliare of the judgment -debtor 
b pud to him it Mas contended that tho share in 
the partnership u as not liable to be attached and sold 
in execution — Held that a share in a partnership 
could bo tho subject of attachment under s 2GG of 
the Civil Trcccduro Code that tho execution sale 
Mas not bad in law and that the present suit was 
accordingly maintainable BtranJca Mohun Batv 
Luclktmom Bast 1 L R 14 Calc 384 dissented 
from ParvathleXam r B SPAWN A 

[ILK. 13 Mad., 447 

60 Share of partner in 

partnership business — C»ti/ Procedure Code 
(Act XIV of 168 2) e 206 — Saleable property 
— The share of a partner in a partnership business 
is saleable property within the meaning of those 
words in s. 266 of the Code of Civil Procedure and 
can therefore be attached and sold by an execution 
creditor in execution of a decree againat that partner 
Piranha Mohvn Baev Luchhimon Ban 1 L E 

II Calc 381 Tv fat ul Hottest i Khan v Raghu 
hath Per shad 7 H L R 1SG 14 Vao I A 40 
Beendyal Lai V Jugdeep Larain Singh I X R 
3 Calc 193 th R 41 A 217 and Parratheetam 
g llapanna I L R 13 Mad 417 referred to 
Jaqat CnrsDER I or r Isumr CncrtiER Roy 

P.L E, 20 Calc 603 


(») Perishable Articles 


TIT” i r Articles of perishable na 

to ire — Article of «arh a perishable nature tlmt the 
/or title kept f-r fifteen and *11 am rdin 
aranh ; Cm! I rcwlore <. to cm~ht net t< tetakm i 
dnre Oon bADAsuiv Mo&sekiar «- Han o b , 
accrUm-v 6 Bora A C 15' 


ATTACHMENT— continued 
1 'SUBJECTS OP ATTACHMENT— continued 

(«) Property and Interest in Property op 

■VARIOUS KINDS 

71 Service tenure -Interest in 

property — Civil Procedure Code 1859 s 205 — 
Where a tenant had an hereditary interest m pro 
perty paying a email quit rent for it and holding it 
subject only to the duty to the zammdar of furnish 
mg a few men in aid of tho regular police — Held 
that the interest was a beneficial one which could 
be attached and sold by the tenant s creditor Rames 
sue Nath Sinqh \ Golamee Sahoo 

[24 W R. 309 

Ship-owner Interest of m 

mortgaged ship — Sale under prior mortgage — A 
ship owner having mortgaged his ship has still an 
interest in her seizable In attachment under the 
Civil Procedure Code An attachment on a vessel in 
respc ct of the mortgagor’s right and interest docs not 
affect the validity of a sale under a prior mortgage 
Auhin r Ahmed Mahomed 

[llnd. Jur,N S 241 

73 Profits of property — Wien 

a party attaches property he also attaches the profits 
thereof Ram Coomar Chose r Gobind Chunter 
Sandyal 12 W K. 391 

Ram Coomar Ghose v Gobind Nath San 
dual DWH . 4 50 

74 Profits already realized.— 

But if when attaching the property ho allows tho 
original owner to remain in possession and enjoy the 
profits, tboso profits cease from tho moment they 
find their way into the pockets of tho owner to be 
specifically liable for the judgment-debt under the 
attachment Ram Coomar Ghosr r Gobind 
Chunter Sandtal 12 W K, 391 

76 Attachment of property of 

tenant for rent — A landlord may have a right to 
receive a share of the produce as rent and if the 
share is not made over to compel it to be done or to 
recover damages but the property in the crops is 
In the raiyat until transferred by some act of hi* own 
It is illegal for tho landlord to attach everything 
in the possession of the raiyat which he considers may 
be liable to satisfy the rent all that he can diby way 
of attachment is to treat the rent as a debt due from tho 
raiyat to the landlord and to attach it as such PniTUN 
Kooemee r EduBinqu 18 W It, 404 


70 — Boors and window shut 

tots— Execution of decree — Attachable property ~ 
Boon and icindoin — Immoveable property — Hi a 
doors and window shutters of a pncca budding can 
not be separately attached in execution of decree 
forming as they do part of an Immoveable property 
and bavin,, no sepnrato existence PERU BEPAitl 
e Itowuo Haifa rash 1. 1* R-, 11 Cain, 104 


77 Property which istho subject 

Of a suit— Inf rest tn property contingent on 
tmf -The fact of a judgment -d 1 tor’s property being 
11 c subject of an Mi ting smt Is no Inn lwnw to its 
bcw„ attached m cxsculmu but it is in the diBcutlou 
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ATTACHMENT-<W. « see 1 
1 SUBJECTS OP VITACBBIElvT — eont nwd 
of the Court to older its sale at the fittest and most 
proper time R a m Cbcndbb r Iscvd Rail 
Bose 1BWR 132 

78 - Actionable claim— Transfer of 

Properly Act fir of 1GS2J i 6 cl (d)— Trans- 
ferable claim -Cinl Procedure Code s 266 — 
Execution of decree - Under tho Transfer of 
Property Art property includes an actionable claim 
There was sold in execution of a decree the judgment 
debtor ■ n„ht to get by division a quantity of land 
which had been reserved by him for his own use in a 
deed of gift but which at the time of the execution 
sale was in the possession of the donee of the estate 
the land never ha' mg been appropriated by measure* 
meat as provided m the deed In a tuit brought by 
the auction putchaser (decree haldec) fur the area of 
the land reserved by measurement and division — 
Held that the claim of the judgment debtor to the 
land was a transferable claim and therefore capablo of 
being attached and aold m execution nndcr s 260 pf 
the Civil Procedure Code Rudk.v Feukasu 
Misses r Russia lloncje Ghatcck 

[L I* B. 14 Calc. 241 

70 - — Property in senana — Tliero is 

nothing in Act 1 III of 1659 which (xempts from 
attachment property to be found in tho zenana of 
a judgment debtor Doouqa Cncnv Mitteb p 
Hears BContrx Qoono 17 W E. 88 

80 Property necessary for 

livelihood — Civil Procedure Code (Act XIV of 
1882 ) e 266 —Property exempted from attachment 
— Execution of decree— Mules of U y A Court — 
Beforo property of a judgment debtor can bo oxempted 
from execution as falling under tho head of the 
property described m s 266 of the Code of Civil 
Procedure it is necessary that tho Court should first 
express its opinion that such property is necessary to 
enable the execution debtor to earn his livelihood and 
the Court winch must decide this point is the Court 
which issue* the execution S 14 (a) Part II 
Chapter V of the General Rules and Circular Order* 
of the High Court commented on Baeuie BIoham 
med i DoobOa Chusn bSAItA 

[LIa.R lOCalc. 39 13 C L.R. 200 

81. Property in hands of tho 

Beceiver— Order on Mecettrr to sell — Attachment 
an mofvsstl— Execution of decree — By a decree of 
the High Court obtained by J> Af in Is ov ember 18"1 
m a suit on a mortgage brought by him against A? C 
and PC it was ordered that the suit should be du 
mused against P C that the amount found due 
on the mortgage should be raid to A) M by S C 
that ttic mortgaged property some of which was in 
Calcutta aud Borne In the mofnssil should be sold 
in default of payment and any d Ccieney should 
be made good by B C The property in Caluitta 
was sol 1 und r the decree and did not rc&luc rofhn 'ut 
to satisfy the decree D J I thereupon in August 
18”'3 obtained an order for the transfer of the decree 
tothe mofu&sil Court for execution After the tran* 
f r DC died In D c ember JS*1 leaving a s idow 
and au adopted son his representative* against whom 


ATTACHMENT — continued 
1 SUBJECTS OP ATTACHMENT— eonliMHe^ 

the suit was revived The decree however was 
returned to the High Court unexecuted In a suit 
for partition of the estate of A C deceased brougl t 
by P C against J? C in the Hi"h Court a decree 
was made in February 1871 foe an injunction to 
restrain M C from intermeddling with the estate or 
the accumulations and for the appointment of the 
Receiver of the Court as Receiver to whom all parties 
were to give up quiet possession A? C was in that 
suit declared entitled to a moiety of the property in 
suit. Held on application by J) AT to tho High 
Court for an order that the Receiver should sell 
the right title and interest of the widow and son 
of B C in the estate in his hands to satisfy the 
balance of bis debt that i> M was entitled to an 
order that their interest should be attached in the 
hands of the Receiver and that tho Peccivtr should 
proceed to sell the same Property in the hands 
of the Receiver of the High Court cannot be pro 
cceded against by attachment in the mofustil Hem 
CIIUNDEB CBPKDEE r PBANKBISTO CHrrrDEB 

[T.L.E. 1 Calc 403 

82 Government promissory 

notes in the Bank of Bengal— Cm! Procedure 
Code ts 2o9 263 272 construction of — By a 
decree of a mofussil Court tho plaintiff had been 
declared to be entitled to certain Coverument pro- 
missory notes which were then in tho custody of 
the Bank of Bengal on account of one AT D regarding 
the title to whose estate the suit was brought On 
an application to the High Court by the plaintiff 
decree holder for execution of the decree by attach 
ment held that s 2 9 provides for the delivery of 
specific moveable property m tho possession of the 
judgment debtor aud was therefore inapplicable to 
a case where the property sought to be attached was 
not in the poasirsiou of tho judgment debtor but of 
tbs Bank Held also that s* «/- and 2bS apply to 
the cases of moveable property belonging to tho 
judgment debtor in tho possession of • third party 
and in that of a Court or public officer rcapecti eJy 
aud w ere not therefore applicable where the propi Tty 
sought to be attacl cd had been diclan 1 to belong 
to tho plaintiff The only remedy open to a plaintiff 
to recover possession of moveable property d creed 
to belong to him and nr 1 13 the possession or power 
of the defendants is to proceed by *uit » gains 
the person in whose posses ion or power it 1 *. 
PcDMiMrifD ^ison r Cucndj DAT Jha 

[1 C IV Ti„ 170 

83 Malika n a rights payable 

for over— Cm! Procedure Code Act I III tf 
JS59 1 237 - A and J} were ecti led to retxiro 
annually and for ever a specified amount hj way 
of maUkana rights from the Collector a* compensation 
for their extinguished rights in lakluraj hud* 
In ex centum of a d cree C on 13th September 
purported to attach under o. 237 of Act \ III 
of l c o9 A « share in such specified amount Subse- 
quent to this attachment — ram !y on 23rd •* p 
t ember 1S~3 —A and JB mortgaged their Tif.ll* 
to the plaintiff In a suit l ron<*bt by him agauut 
A and It and C —Held that a tacliiorot un' r 
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ATTACHMENT— continued 

1 SUBJECTS OP ATT ACHMEKT — continued 
i 237 was not applicable to a right to receive 
money for ever that such an attachment is only 
good so far as it relates to any specific amount 
which may be set forth in the request to the officer 
in whose hands the money* are as bein 0 tbenpsyable 
or likely to become payable and that the attachment 
in question was therefore Invalid Semble — The 
attaching creditor Bhould h&vo proceeded under e 235 
or s 236 In either of such cases the defendant the 
person to whom the nnney was payable would be 
entitled to notice that he was not at liberty to alienate 
Ills rights ISHKUHTO DEY t HDRBO bOONDEBEE 
Do«seb 

[LL.R 3 Calc 414 1C Ii.lL, 413 
84. — Allowance payable through 

post office —Attachment of money \n hands 
oj puhhc officer —Anticipatory attachment —Cml 
Procedure Lode (Act XIV of 1882 ) s 272 
sch 4 form 142 —S 272 of the Civil Procedure 
Code (Act XIV of 1882) does not allow of an anticipa 
tory attachment of money expected to reach the lianda 
of a public officer but applies only to moneya actually 
m his hand Tulaj Fatesing r Balabhai Lakhjii 
chand I L. IL 22 Bom., 39 

85 Deposit by servant of rail 

way company — Cinl Procedure Code t 268— 
Rights of attaching creditor —Where money dop 0 
sited with a railway company by one of its servants 
ns a guarantee for the due performance of his dnties 
was attached by a judgment creditor of such sonant 
under *. 2C8 of the Code of Civil Procedure — 
Held that the creditor was not entitled to have his 
decree satisfied out of the deposit but was entitled to 
a stop order under el (e) of s 2G8 and 
also to payment of the interest if any due by the 
company on such deposit to the servant Karctiiax 
t Subbamavya IL.B. 0 Mad, 203 

80 Cheque for money duo on 

contracts— Sight of nominal surety — Assignment 
of money due to assignor— Principal and surety — 
The plaintiff was nominal surety though really the 
jnncipal in the case of two contracts entered into 
by one R with the Executive Tngineer Atunednagar 
On completion of the works the Executive Engineer 
handed over to the plaintiff a chcquo on the Govern 
ment treasury for the amount due on the first 
contract Before the cheque was presented by the 
jUlntiff for payment the defendant who was the 
judgment creditor of R swved the Executive Engi 
uoer with a notice attaching any money in his 
linh due by 1 un to P The Executive Engineer 
tl creupon stopped payment of the cheque the 
amount of w) icb was eventually paid to the d fen 
daat. Held tliat at the date of the attachment 
the cheque had become the property of the plaintiff 
ml tliat the defoliant should refund the amount 
rrceite«l by him. Tie second contract was sold to 
the plaint ft by C an 1 the account 5a the Executive 
Engineers office relating to It was dosed, showing 
a sum of money to r, cred t at the data of the 
defendant a at .achmcnt. lltlii that the plaintiff 
btingtbe only person really interested, entitled 


ATTACHMENT— con l, nited 

1 SUBJECTS. OF ATTACHMENT — continued 
to this sum also for although the Executive Engineer 
would have been legally justified in paying it to 
It he was not bound it being really the plaintiff s 
property to pay it to a third person such as the 
defendant the judgment creditor who if the sum 
was paid to him must refund it to the plaintiff 
Bhagtaxdas Kisuobdas v Abdul Husein 

[L. Xi IL 3 Bom , 49 

87 — Deposit of material for carry 

ing out contract —Interest liable to attachment — 
Where a person deposited upon the works of another 
certain materials to be used iu carrying out a contract 
with such second person and the latter had recognized 
and accepted such deposit by the advance of the 
value thereof — Held that such materials had vested 
in the person with whom they were deposited as a 
purchaser and were not liable to attachment under 
a decree against the depositor Anonymous Case 

[2 N W 337 

88 Money deposited in Court— 

Discretion ef Court — Cx-eil Procedure Code 1877 
* 272 — The Court has no discretion to refuse an ap 
plication for attachment of property m Court made 
under t 272 of the Civil Procedure Code Noon 
Jehan Begum t Mashitty K ha hum 

(8 C L. IL 7 

89 Standing Crops— Civil Proce 

dure Code s 266 — Immoveable property — Standing 
crops are for the purposes of the Code 
of Civil Procedure immoveable property and cannot 
therefore bo attached under a 2b6 of tho Procedure 
Code Madatta c Ibnkata 

[XL.IL 11 Mad. 103 

90 • — C«t«f Procedure 

Code » 266 — Immoveable property — General 

Clauses Consolidation Act (I of 1863J — Protinciaf 
Small Cause Courts Act (IX of 1887 J sch si cl 
(6J — Standing crops are immoveable property in the 
sense of the General Clauses Act (I of 18C8) and 
of cl (6) of the second schedule of the Small Cans 
Court* Act (IX of 1887) and of the Civil Proce 
dure Code. They cannot therefore be attached 
under s 2C6 of the Code Hadayya v I enl atn 
I L It 11 Had 193 approved. Cheda Lal r 
SlULCUAND MJVDAI V KuNDAN StNOII 

[XL.IL 14 AIL 30 

9X Lease — Saleable interest— 

Alienation ly operation of lesur — Condi l on 
restraining ahenat on— Civil I rocedure Code (Act 
XI J of 1882) s 2C6 —A *ued to recover possession 
of certain land which wh leased In osathowla by his 
father to P The lease expressly prolublted the 
lessee and bis heir from making any assignment of 
the property either by rale or gift but it did not 
contain any provision for forfeiture or for re-entry 
by reason of an assignment in violation of Us terms 
nor was there any provision restricting a rale in 
execution of a decree The osathowla passed to 
Rs executor and wav raid in exectitim of a decree 
against R Ilsld the rale passed a good title Jt 
and also hu executor at the time of the rale h*J 
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AlTACHMENT — continued 
1 SUBJECTS OF ATTVCBMENT— continued 
an interest in the lease wluch was saleable 
within the meaning of s 260 of the Ciril Procedure 
Code. Dural* \ Apajt Ganeih I L It 10 Botn 
212 distinguished. Cosas Rath Roy ChowdhbT r> 
Mathcba Rath Roy Cbowdiiby 

[LL.R 20 Calc. 273 

92 ' — — Interest taken under will— 

Bequest to seif e with obligation of maintaining and 
educating children — Interest taken under such 
bequest— Decree against safe — Attachment of 
interest under tall — Civil Procedure Code fAct 
xrr of 1882 J S! 2b 6 274 276— Assignment 

of interest ichile under attachment — E died «l 1891 
leaving a widow (defendant Iso 1) and two sons 
T and D (defendants Isos 4 and u) By Ins will he 
bequeathed the residue of his property to trustees 
(of whom his widow was one) in trust to pay the 
rents and income thereof to his w idow for life she 
thereout maintaining educating and bringing up 
his children in a manner suitable to their degree in 
life After his death the property moveable and 
immoveable was to be di\ idea among Ins sons equally 
when D should attain the age of twenty five. He 
attained majority in October 1800 At the dato 
of suit D was eighteen years old and P was twenty 
fivcv It was contended that the widow was only a 
trustee of the rents for the benefit of her sous P and 
D On the 13th June 1895 the plaintiffs obtained 
a decree fer R3 976 10*10 against tho widow 
and her son P Iu execntioa of that decree they 
attached under au ofdef dated 2nd July 1695 tho 
immoveable properties which had belonged to the testa 
tor’s estate on the ground that both tho widow and P 
had an interest in them Tho attachment was issued 
under a 2/4 of the Civil Procedure Code (Act 
XIV of 188’) The defendants contended that 
the widow had no attachable Interest at all m 
the said properties she being under the will merely 
a trustee as above mentioned for her sons and that 
if she had it was au interest in moveable property 
which should have been attached under a. 2C8 
of the Code and that the attachment under a. 274 
was Ineffectual and inoperative They further alleged 
that by an assignment dated the 20th February 
189C she had assigned and surrendered her life 
interest to her son D and that such interest was 
therefore not available to satisfy the plaintiff s decree 
agamst her As to P s interest the defendants 
alleged that by a deed of settlement dated the 3th 
February 1895 it was validly settled for tbe benefit 
of himself and his family and that therefore he 
had no interest in him which could ho attached under 
tho order of the 2nd July ISOS, Held (1) that the 
widow had an attachable interest in the property 
( ) That her interest was an interest in immoveable 
property and was validly attached under a *74 of 
the Civil Procedure Code (3) That her assignment 
of the JOth February 1696 was invalid as against 
the plaintiffs under s, 276 of the Civil Procedure | 
Code Rath a KekkA r Dun'iiui 

(I. I* XL, 23 Bom, 1 

03 Right of personal service — 

Cictl Procedure Code * 2t>6 — Vntti — Liaiil ty l 


ATT A CHMENT — c o n 1 1 n wed 
1 SUBJECTS OP ATTACIIMFRT— continued 
of a vntti to attachment and sale in execution of 
decree — Voluntary conveyances — The nature of an 
upadhitpana vntti on the River Qodavan at Rank 
was stated to bo as follows The vntti is an here 
ditary priestly office by virtue of which certain reh 
glons ceremonies are performed on the River Godavari 
on behalf of pilgnmg who pay fees to the hold rs of 
such priestly offices for performance of such religious 
ceremonies at or about tnc time of their performance. 
By law and usage a certain relationship grows up 
between certain pil~nms or worshippers and a parti 
cular pnest and when such relationship exists such 
pilgrims or worshippers are called yajmans or clients 
of tho pnest whoso right to offer and perform tho 
religious ceremonies in question for each yajmuns 
becomes exclusive agamst rival priests so far that 
under the Hindu law as applied and follow ed in this 
Presidency if any such yajmuns accept tho religious 
services of another pnest they must compensate the 
pnest whose yajmans they are by giving to him a 
reasonable fee Held tl at such a vntti is a right 
of personal service within the meaning of cl (f) 
of a 266 of the Code of Civil Procedure (XIV 
of 1832) and therefore protected from attachment. 
Qakesh Rauchahtba Date r Shaneae Ram 
chanbba 1. 1* XL 10 Bom. 305 

04. Civil Procedure 

Code 18S2t 266(f) — Jotishtpana eritti — Liability 
to attachment m execution of a decree— hature of 
\nttis under Hindu laic —The jotishi vntti being 
a right to receive certain emoluments as a reward for 
personal services is not liable to attachment under 
• d6G If) of the Code of Cml Procedure (Act XIV 
of 1882) 8twAle — Under the Hindu law vnttn 
are to be regarded as generally extra comnteremm 
Gavnrn liAKsniiAX Josni r Ramejusiiva IIabi 
Joshi L L. XL 12 Bom 368 

05 Vntti or religious office— 

Alienation of religious off ce — Civil Procedure 
Code 1SS2 s 266 — A vntti cannot he sold In exeeu 
tion of a decree Such a compulsory alienation is not 
only opposed to the Hindu law and public policy 
but is also against the proi isious of «. 260 of the 
Code of Civil Procedure ( \ct \I\ of 16S ) But 
private alienations are not ab*. lately prohibited. Ro 
general rule can he pi ad d m such matters Jl o 
rules of succession depend upon each particular 
foundation or office and in respect of it custom anil 
practice must govern and prevail over the text law 
which prohibit* both partition and alienatiin 
Raxabau r QiKtsa 1. 1*. XL, 23 Born, 132 

(o) Rianx or Sot 

68 Eight to bring & «rmt l 

right to bring a suit carnut bo attached wuhrthe 
Cml Procedure Codi IS *> Caeapitt v Pawa 
L in Seal 14 W IL, 152 

Duvet « Haeaeutv Curmnuwii; 

[3 W XL Mi„ 8 

Minonro Hades r Snio Srvrx Doobet 

(ON V7., 05 
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ATTACHMENT - continued 
2 SUBJECTS OF ATTACHMENT — conhnvtd 

07 Right to eua for damages— 

i Vtfte profiu - txvxl Irocedu re Code (lB77 1 s 266 
tf f e) llw right to sue for mesne profits is a 
npht to eve for damages within the meaning of 
* 2i>6 cJ { ) of the Code of Civil Procedure and 
therefore cannjt be sold in execution of decree 
Where therefore the plaintiff purchased the right to 
sue for mesne projl s at a sale iu execution of a de 
me —Held that « suit by him to enforce the right 
was not njttiatewabJe SkTam Cha-cp Koovdoo 
< Lasts Moutqaqs Ba**k or Ikoia. 

JL Xi R. 9 Cole. 005 12 C % K. 440 
98 ■■ Right to appeal.— A judg 

went debtor's n„ht to apjeal caunot be attached in 
ex ration of a decree Bipeo Protap S&nc v 
PsoNajuis lior 0"W R, Mis., 18 


(p) Saubt 

98 Salary of officer of Small 

Cause Court Calcutta— Axemt. on of d r ret of 
Jtigk Court — The pay of an officer of the Small 
Cause Court will be sit aside by an order of the High 
Court in satisfaction of judgment obtained in that 
Court XooMXlfcBCN T MICHAEL 

CSourhe O C., 250 

100 — SalamB of Rail-way Com 

paay’a ecrvanta—./urudicfitm of ilofisss'l Small 
Cam Courts- Act fill <f I60S tt 236 239 — 
Salaries or other debts due from tbo Railway Com 
pany to any of its servants can be attached in asfis 
faction of a Small Came Court decree onder Act \ III 
of 18 -jO a. 216 The attaching Coart most inaVe 
a written order to he fixed up in some xouspicuous 
part of the Court house and a ropy is to t>c delivered 
or sent registered by post to tba debtor The 
rep tm*d Wirt should be addressed to the ^eot 
of the Railway Company *t the head office of the 
Company Ii need cot be sent throng b tho High 
Court although the bead office i» within the jurisdic- 
tion of the Rich Court Iv Tire MArrsa o? Hot 
wck 2 B. I.. R, A. C. 200 10WK, 447 

101, Salary of tolegTftph officer 

—The salary of & telegraph officer which is due for 
past service* is * debt which may he attached under 
#. 236 Act t 111 of 18 j 9 Kcm«t Hhaiuxb e 
Jltcxa iaW JL, 13-1 


102. Salary of peon of mamiat 

dftr — The whole salwy of a peon in the service of • 
mxmUtdar nailer Oorernmcst is liable to Attachment 
a* tt heccjurs doe Tv/BJW Jjoamr: » Keren 
at* itsxaii 7 Bona, A. C, 110 


10a. — • — — Borocntaga received by 
kbot-tvr t r roc t Jure Code 1882 , PCS el f/j 

— Pwfit /« r ee red to a that — A percentage 
received by a ki A for ollrcting the srecasasest ea 
A^lt* land, i not sals,* ^ w , ncb , fcLft a 

- public officer w,Uno lb, cooUmpUtioo of » 260 
? Si Vt J p "*" J nr« rods (Art 31V of 
1*' ) Tt* Collector therefore cannot object to 


ATTACHMENT — confi nuetf 

1 SL EJECTS OF ATTACHMEKT— <?<«»<«« toi? 
the attachment of such percentage ia execution 
Ra.wi Morbotvar * Satajwao Oactatbao 

(XL It, 13 Bom 073 
1 04 — — - — — Salary of hereditary 
officer - rtef XI of 1643 — The official remunem 
tioa of the officiating hereditary officer i* not liable 
to civil process so long as it is itt the hands of the 
Collector or other disbursing officer but as scon ss 
it is m the hands of the hereditary officer himself 
it is deprived of cay special protection Ganfaixal 
ASBPEAM fr SA WPATKA5I GhKLABHAX 

fio Bom 400 

106 — — Salary already due—Ctnl 

Procedure Code 18o9 tt 236 237 — A judgment 
debtor** salary which hasheeome due » a debt within 
the meaning of Art \ III of 1859 s 23G which 
indicates the remedy open to the judgment Creditor 
S Z37 bss bo bearing on such * rase Kamt SHAIKH 
KkM'Baha r Beat son 24 V7 R. 440 


1 Off Wages of private earrant 

—Catl Procedure Code (Act XIV of 18S2J ,266 — 
The wages of * pci pate servant cannot be attached la 
whole or in part before they become dae and ft debt 
exists ATTAVATAb c Visa sami Mctmii 

tt L XL, 21 Mad. 393 

107 Moiety of salary of officer 

on half pay — Civil Procedure Code JQ77 t 266 
(\)~ Attachment of roast (it of talary of officer on 
Aalf pay —Under d (4) of • 2t>5 of the Code of 
Civil Procedure 2892 a moiety of the salary of a 
public officer drawing half pay (exceeding R* 0 per 
mensem) on side leave is li*ble to attjfhment. 
Reahp r Eoebto-* 1. 1*. H. 0 Mad. 179 

103 Moiety of salary of military 

Officer — Civil Procedure Cade t 266 txpl | 'ij— 
Debtor tubjeel to military Jam — Attachment af 
mostly of ta (ary under S 20 per tnemem— Army Act 
t lot — S. 151 of the Army Act 18S2 not being 
affected by the provision* of *. SCO of tbs Coda 
of Crtil Procedure the attachment by a Cml Court of 
a moiety of the monthly salary of a debtor subject to 
military !*w not exceeding R 20 is legal \ ininx 
oata r RAsrccH X X*. It, 0 Mad^ 270 

109 Pay of Military Officer in 

"it/iiMiHta.Cf Corp.E — QS^ev wutfttjker of r«S»!ar 
forces — Cinl Procedure Code fJSSSj t 2’ f el fkj 
—Army Act 1661 t 151 — Puhlic officer — Ao 
< ffifer of the Indian Staff Corps tt a ** public effieer 
within the meaning cf cl (*) of » 2CG of the CttiJ 
Procedure Code read with th« Intcrpretstion dauio 
(» 2) of the Code 111* p*y i« therefore subject to 
attachment in execution of a decree against him but 
the operation of the attachment (unit be restnrted to 
pay received from the Indian Government The 
pay of an efficer of the Tegular fortes is not so sub- 
ject to attachment. Tho attachment la this t**« *** 
aUuwed subject to a decree previously passed sgsmrt 
tho defendant of which under * 251 of the Army 
Act, bill hie pay was ordered to b« dxlnrted and ap- 
plied lo payment of the amount doe under that drerte 
—the repeal of that section ret affecting a decree pre- 
viously famed under it and the right to enfort* such 
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ATTACHE tlN'l'-continnerf 
I. vS OBJECTS OT ATTACHMENT — cent naed 
l decree continuing until satisfaction has been ob 
tallied, Cjxcrrrt Trades Association c Rtdand 
P L.R. 24 Calc. 102 1C W N 138 

UO — Fay of military officer — 

.d/tt?uiy Act m 99 — J/ l tary officer — Attachment 
of moveable property — Tflure with reference to 
*. 99 ef the Mutiny Act a decree for money 
made against a military officer serving in India direc 
ted that the judgment debt should be stopped out 
of a moiety of such officer's pay — Held that the 
decree holder could not obtain etatisfaction of the 
decree by attachment of such officer's moveable 
property Mebcee r I* as pat Pai 

[L L R 1 All 730 

UL -Cltli Procedure 

Code 16 59 « 20o — Omission to protide for • top 
page of pay in decree —The pay of a military officer 
cannot be attached w the hands of the Paymaster in 
tho execution of a decree whero no provision for 
its stoppage has been made in the decree BaksiLad 
r M huger 7 N W„ 331 

112 — Pay of non-commiasianed 

officer m Civil employ— Execution of * decree 
against the piy of a non commissioned officer in civil 
employ >s entirely in conformity with law Cosren r 
McCarthy 14WH. 231 

113 . - Military pay attached. Re 

fond of. — Where a part of the military pay of a 
sergeant employed under the Executive Engineer was 
erroneously remitted by his superior to s Small Canso 
Court which had directed execution against the 
sergeant s pay it was held that the sum remitted 
should be refunded to the Executive Engineer Cohen 
r- McCarthy 14 W It. 441 


(?) Trust Fropehtt 

114. Debtor a interest in pro 

perty assigned to trustees for benefit of 
credit or a — A loud fide assignment by a debtor of 
1 is entire property to trustees for the benefit of his 
creditors divests him of any interest whirl can be tho 
subject of ntt&chn ent subsequently issued in exccu 
tiou of a decree against such debtor until the trusts 
of the deed of assignment have been earned out. 
IUuajMI MaKICXJI C NaOKOM pAiAWr 

(1 Bora, 233 

115 Property placed in trust 

with managers. — Property placed So trust with 
parties as manage™ but not beneficial owners is not 
liable to be taken in execution of a deewe against them 
MonrercT Sn.an v Etbabeb Chowdkbs 

pOW K. 223 

113 Property held by judg 

raenfc-dobtor in trust for a specific purpose 
— Attempt to attach turpi at ajler fulfilment of 
tmit — Civil Trace lure Code i 266 — N either tho 
whole corpus nor any specific portion of the corpus 
of an estate In the hands of a trustee who is a judg 
nicnt>d btor is rcndijcd liable to attachment ia exe- 
cution of the d erce agalns* him because a surplus 


ATTACl l AXti N T — confmwif 

1 SUBJECTS OF ATTACHMENT— continued 
of income is in his bauds for his own benefit after 
due performance of the trusts nor docs such cor 
pus or auy part of it come for that reason within 
the nenning of s 266 of the Code of Civil Procedure 
which only authomes the attachment of property 
over which the judgment debtor has a disposing power 
exerciseaWe for his own benefit Where a trust had 
been created for specific purposes vte the perform 
ance of religious aDd other duties and the trustee had 
duly appointed another trustee in his place the latter 
being entitled to hold the trust estate —Held that 
a decree having been made against the trustee perao 
nally the corpus of the trust estate could not be sold 
to satisfy the claim of the judgment creditor nor 
could auy specific portion of the corpus of the estate 
bo taken out erf the hands of tho trustee on the ground 
that there ws » or might he a margin of profit coming 
to him personally after the performance of the trusts 
Bjshen Chand Basawat r Nadir Hosseiv 

(X L. R. 16 Calc., 329 I*. 15 X, A , 1 

(r) Waqes 

117 Money paid to eirdar aa 

wages of eoollea— Act VIII of 1859 #* 236 
237 —The defendant* were sirdars of coolies A 
decree was obtained against them by the plaintiff m 
respect of go®d» supplied for the coolie* It w«s 
proved that by virtue of custom » sirdar of coolie* 
wa* entitled to have the wages of coolies paid to bun 
so that he might deduct the amounts due to him by 
the respectivo coohes for food supplied by him to 
them j but it was not found that the coolies were 
hired on the bum of such custom In execution of 
the decree are order was made upon the officer of tho 
Public Works Department in whose employ the coolie* 
were atlocl ing all moneys which »Te or may brown c 
payable to tho debtors whether on their own personal 
account or on account of tho coolies over whom tl ey 
were sirdars. Held the attachment could tvrt be 
maintained. Tho wage* of the coolies were not liable 
to attachment under s 230 or 237 of Act \III of 
1859 SAJrwAJt r Goead 1EL.II 8.N.. 15 

POW It, 149 

118 Money paid for opltming 

cotton — CirsI Procedure Code Act X of 1S~7 
t 2C6 el (j) — Labourer — 7 Vagee — Persons who 
agree to spin citton belonging to a spinning end 
weaving company and to rrocive a certain amount of 
money for n certain quantity of cotton spun by them 
are labourers Within the meaning of s 200 of the 
Code of Civil Procedure (Act T of 1S7 i) and there- 
fore their remuneration is wages which under 
cl. (f) of the section, cannot be attached ia execution 
of a decree Jickash KnrsAi r Aba 

P- L. B-, 6 Bom, 132 

(.) WtAscsa Awaked as» Obnaxttvts 

119 — — Wearing apparel— CrortJVo 

eedurt Code I^o9 * 50o — 'Srotasary wearing apparel 
is not liable to attachment under * 2<h> of the 
Coda of Civil Procedure Ganoaram Trior r 
Pas sire DataJUk X.L.IL.9 Boua, 272 
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ATTACHMENT — continued 

1 SUBJECTS OP ATTACHMENT — concluded 

120 Ornaments— Ci Procedure 

Code 18S2 t 26 6 — -Attachment — Wearing apparel 
• — Mangalsutra (a neck ornament) — The nun- 
gatsutra a neck ornament which is worn by a Hindu 
named woman during the lifetime of her husband 
and never removed is a part of her necessary wearing 
apparel and is exempt from execnti n under s. 2GG 
of the Code of Civil Procedure (Act XIV of 1S82) 
Appava c TASQAint a I,]LB.,0 Bom., 109 

12L Ornaments on person of 

Hindu Wife— Execution against huiland — Orna 
ments on the person of a Hindu wife if forming part 
of her stndhan cannot be taken under an execution 
against her husband On certain occasions however 
the husband may take them but the right is personal 
to him Tukabam BIS Ramkehiika r Oman bt« 
Mhaloji 8 Bom. A. C 139 


2. ATTACHMENT BEFORE JUDGMENT 


122. — — Attachment before judg 

went Effect o£ — An attachment before judgment 
places the property in the custody of the Jaw bnt 
docs not alter the right to it Ik the Mirren or 
Gocool Dibs Soondbrjkk Pet lube a Mtjkdie r 
Gocooi IH8 SOONDEEJEB 

[1 Ind. Jur„ N a 32 Bourke O C 24 

123 C\nl Procedure 

Code 18?9 ss 83 and 84 — In attachment before 
judgment under ss. 83 and 84 of Act VIII 
of 18o9 the Court does not interfere with the legal 
disposal of the property attached beyond declaring 
that possession shall not be taken without its pren 
ous sanction undertaking only that if do subse- 
quent order to the contrary be made the property 
8)iall be forthcoming at the time of pronouncing the 
decree to abide whatever order it shall make about it 
Java Ramji v J adhavji Nathct 1 Bom 224 


Saya Raimi r Jauhayji Nshtt Ex paete 
Gamble 2 Bom. Hep 160 2nd Ed. 142 

124 Civil Procedure 

Code 1 859 s 89 — S 89 of the Code of Civil 
Procedure renders an attachment before judgment 
in ffcctual as a bar to proc ess of execution against the 
property attached m satisfaction of a decree in an 
other suit whether obtained before or after the attach 
ment Anotymotjs Case 0 MatL, 135 

125 Attachment before judg 

ment operation of where there are no con 
flicting attachments — If there are no conflict- 
ing attachments a sale of property under a decree 
may legally follow upon an attachment made before 
decree Mustah Saib c Beooks 7 Mad. 347 


of the Cod f Civil Procedure was introduced, not 
for the purpose of restraining the ordinary effect of 
attachment bnt for the purpose of preventing the 
same MOW being taken of attachments before judg 
nient as had been taken by the Indian Courts of the 


| ATT A C Il A l E NT — con touted 
' 2 ATTACHMENT BFFOPF JUDGMENT 

— continued 

writ of sequestration When attachment of property 
has preceded decree no fresh attachment is necessary 
subsequent to decree Sabkies r BtrvDHOO Baze 
[IN vr Bart 0 p 81 1 Ed. 1873 172 

Contra See SatbhAwan t Sahoo BauabAsee 
Doss 2 N W„ 305 

127 Writs of execution, priority 

ot— Lodging sent in office of Sheriff —In consider 
mg which of two writs of attachment in execution of a 
decree is to have pnrrity over the other the time 
when the writs are lodged in the office of the fahenff 
is the criterion by which priority is to be determined 
and not the time when such writs reach the hands of 
that officer Nabsiyodas Multanchaitd r N T AHU 
NtfBAI StJMAEMAL JO TTHmiAL p NAIUYTOAl 

[7 Bom., O C 183 

123 .Where one of 

several wnts first reaches the Sheriff it has priority 
and he has no pou er to deprive it of such priority and 
transfer it to another by first executing a wnt deli 
vered to him later Dwabkahath Shaw p PbAK 
kristo Paul Chowihiry Bourke O C , 200 

129 —Priority— Ci rif Procedure 

Code 18o9 s 81 — N S and subsequently J S 
filed plaints and obtained attachment orders against 
J Pa property J S who got a decree ou the 13th 
and an order for sale on the 16tb of f ebrnary claimed 
priority Claim disallowed Held that of several 
creditors who have attached a debtor's property under 
s 81 of Act VIII of 18o9 the one who first 
obtains judgment is entitled to pnonty J tJQQTTB 
facth Shaw t> lastracmrvDER Roy 

[Bourke O C 148 

liUTCHMEEPVT DOQABEE p KEYABAM SeY 

[1 Ind. Jur N a 393 

SnUMBHOOYATH GKOSE t NOBIWJIOYEY DOSSEE 

Robert and Chaebiol c Noeivitoket Dossee 
[Bourke O C 82 

130 Suit against one member 

of Undivided Hindu family — Death of defendant 
before decree — Sight of sumzorsh ip — Where in a 
suit against one member of an undivided Hindu family 
not as representing the family there is an attachment 
before judgment of family property and the defen 
daut dies before decrco is passed the right of snrvi 
vorship takes effect before that attachment becomes 
effectual for tho purpose of execution Principle of 
decision m Sadayappa v Ponnama I L S 8 Mad 
554 followed, Ramanaxya p Rakoappayva 

[RLE 17 Mad. 144 

131. Suit on hypothecation bond 

— Cteil Procedure Code (1832) s 483 — Attachment 
of non hypoth ecated immoveable property — Sale not 
necessary to satisfy Court that hypothecated property 
may prove insufficient — S 483 of the Code of 
Civil Procedure does not refer exclusively to move 
able property Where in a suit on an hypothecation 
bond the pi amt iff sought to attach before judgment 
immoveable property of the defendant other than 
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ATT A aniEKT — co»f »«rrf 

2 ATTACH MINT HU 0PK JUDGMENT 

—rout nurd 

that hypothecated ~J{,ld that It was not necessary 
In urdc-r that the Court rot^l t he ulWfifJ that the 
prwy-cj* ct 111* tale «f tl t 1 ypothecated jwoperty 
were ILrly to prot* insufficient to m'et the dxrtc 
which the plaintiff m: t ) t obtain in bis imt tint sorb 
property should be actually brought to tale Dts 
niL^gts *>*in r **CTHDlTf I. I». IL, 20 AIL, 180 

132. Attachment of money do 

posited In Court— C*nl Procedure Code (JSb2J 
at 4 s3 and JSJ — 1 TV term “ property " a* mod In 
•a, 453 and 434 of tbeCodeof Cml Procedure ii wide 
enough to include property of every ilraerlr tied 
moveable and Immoveable whttber in the actual po*- 
•otnon ct the defendant cr cf ■ toe ether perron 
on hn to half | and the worda the Court may 
require him to produce and place at the 

d tpusal of the Court only refer to auch property aa 
la capable of hemp produced In Court. Where rrc 
jvrty ordered to he attached la deposited hi the 
Court which made the order for attachment that 
order U sufficient notice to Itaclf that the property 
ordered to he attached la to be held subject to the 
further ordera of the Court, and It la not necessary 
that a separate formal mt ice ahnuld be drawn up 
Nirnw Lal t Kraut Dicnrr I. L. It- 17 AIL, 83 

133 Attachment boforo Jtzdg 

meat of Company’# property— irradiay up 

Company — &« tataimt Manager of Company — Con 
pan yn ta party tothetn if — Remedy of ltqu dator — 
Appeal — C ril Procedure Code flS*2j it 253 4 S3 
4^7 5S9 and C2J— 1 Hie Dhulia Manufacturing Com 
pany Limited, earned on bnnnrea at Dhulia and had 
at* regut end office at B inhay One il waa the 
manager at Dhulia and 1 e had authority to borrow 
money and draw handle on behalf of t? e company 
In August 1801 the directors opened negotiation* for 
the *ale of the company's factory to one II and In 
w eptcmber 1891 while the negotiation* vrera pending 
a special reiolutl m vn pasted to wind up the Com 
pany voluntarily The re* lntlon w*» confirmed In 
Oet< her 1894 and A w»* appointed liquidator under 
a 177 of tic Indian C« mpanlea Act (VI of 1B8-) 
In December 189t tlio liquidator agreed to sell the 
factory to Jf fv tic said sum of 1138 000 Under 
11 e agreement Jl waa to enter into possession of the 
factory but the company waa to liave alien upon 
it until the completion of tho purchase which waa 
to take place in 2fay 2S9-, A month before the 
late fiied for tl e c mplction of the aale the plaintiff 
filed a suit in tl e Court of the first class hnbordi 
nate JndoC of D1 ulia against Jf the manager of the 
company in his individual capacity and as manager 
of the company 11 is claim was professedly against 
the company hut ho did not malco the company 
which was then in liquidation a party to the suit 
Subsequently the plaintiff applied for and obtained 
an order for attachment before judgment of the 
company s factory at Dhulia ho notiea of the applt 
call a or of tl c order made on it was givon to the 
liquidator He at once applied to the Court to raise 
the attachment contending that tho Court had no 
Power to attach the property of the company which 


ATTACHMENT — ro«f»»ned 

J ATTACHMENT BFKIftb JUDGMENT 

— continued 

waa not a party to the suit The Court made the 
company a party and dismissed the liquidator’s appli 
ration con firming Its previous or ter for attachment 
Tl e liquidator a] pealed to the II igh Court Held 
that the order of attachment should be reversed 
The Intended aale by the liquidator which was the 
sole mnn for foaling the order waa not with intent 
to obstruct any decree that the plaintiff might obtain 
against the company but was being effected by the 
liquidator In the course of Ins duty and in pursuance 
of a contract entered into long before the suit was 
Instituted. Therlaintiff t claim If established would 
be satisfied pari patsu with the other debt* of tho 
company The plaintiff was not entitled to seennty 
fur hit claim m preference to the other creditors It 
was contended that no appeal lay against the order of 
tho Subordinate Judge and that the liquidator’s sole 
remedy was by suit under *s 2S3 and <tS7 of the 
Civil Procedure Code (Act \1\ of 188°) Held 
that the comi<any hn\ ing been made a party to the 
suit tl c order of attachment Was made under s 4S„ 
of the Civil Procedure Code and consequently under 
*. t.83 an appeal lay from that order If the company 
had not been mado a party the High Court Wool l 
bavr set aside the onior of attachment under * 623 
of the Code as in that case the Subordinate Judge 
would hare had no jurisdiction to make it Mm Alt 
Mahomed Patel r Bimniut Scslal 

[L Ii E SI Bom^ 273 

134. Attachment Effect of— A , 

entity of tubtequenl attachment — Ctrl/ Procedure 
Code 15^9 » S9 — R R filed a plaint against I P 
on the 15th apd obtained a decree on the 27th of 
February and a prohibitory Order was made against 
I Jl * property on tho 18th ol March subject to 
three prior attachments one by J 8 whose plaint 
was file Ion the 30th of January and who obtained a 
prohibitory order on the 13th and a decree on the 
IMh of I obruary a second by J7 S who filed hi* 
plaint and obtained a prohibitory order on the SOtli 
of January and obtained a decree on February 2°ndj 
and a third by K S wlio also filed hia plaint anil 
got a prohibitory order on January 30th and n 
decree on February 28th for an order for the sale 
of the goods on m tice to tho other three plaintiffs 
and the Court ruled that A S and A <S wore entitled 
to priority over R R Held that tho process in 
attachment before judgment ie in all respects the 
same aa in cases of attachment after judgment 
and the effect in binding tho property attached so 
a» to prevent alienation i» tho same That an 
attachment whether before or after judgment jlacca 
tl e property in the custody of tho law That if 
property have been attached before judgment there 
is no need of a second attachment in the same suit 
after judgment That the w ords attachment before 
judgment in a 89 of Act V III of ISoD most be 
read as equivalent to attachments in pending 
suits or in othrr words the phrase before judg 
Blent must he read as meaning until after judg 
meat Kijcapjroja Pot r Is^sbchwkdsr Pot 
[Bourke O C L39 
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Z. ATTACQIEST ESTCSE JCTG3TEST 

— MI*lnW 

135. Jens^ctes cf ELrb. Cbe* 

— Fr->oor J -t r «i of i%r*rt*!** *.— Tb E-jh 

C-«r has bj> pi-w— tj atsch. v £_r- ^-Aro-i: a de~ 
f ■n oat * pt-p *•*» s'rra enisle A Ear — » * u 
cpl.rtarr crjaa. tuH jiwEwb. 'i ra 3E“jLUt , 
*15 r AS’TJJLUS LjilUZX ItSTLUT 

[SR.=, O C.2? 

13E A*ta.i=e=t tef.-* 

cea^ESTai.* cf — C r, fricw.r CW f.1-* XI r 

of IN?, *». -f*3 W js*» 4-5~ 4V 4^1 -£. 

-— Tit t5 rfis »A» Lmrot e£ a pr-pvr*x wi.- 
toe Cirl F“n«u=r« L A. w!kJ:<* -r-a,T. h** -rt 
cr af-er tec-ve ts the *roe prnW Aa va the ' 
tor ne«- case a A-c-ev ts w~y?. f r the ptusrxi! u 
wh k ostaa ~e the atikhmea. tal-i place. Sj I 
0«sAe fix » I/ier OeWer £n Sj«k* O C., i 
IT* r-£.r-"d -j. OjJ' mj- 5 r J jj- 1 Lx_ 

[I. E. F_ 23 Ca^._ 531 1 


ATTACHAiilN x—c-n Swl 

- ATTACEiCEST EITOZS JTIXIKEST 

P~tniar» l*>-3. pr— v— x ef tie » 

c t wtA-a tie pxrssict^-ti c* tie C nrt. es=s t he 
aSacinl 'tf.T? jatimec— litayf i ter r thr'Ti 
P-L.F^S>lsA.EO 

142L Scctrrty far «atnfatfwa cf 

decree— Cm r^eel«r» Cod/ d’*’*' m — ■ 
S/^, —The Af-ianis m a* iLTi Cf itirsr 
l"'*! raHetl wv#, t^A- *. 4S-1 cf At CtI P— e*- 

• C -A (A.- Xc'Ls~) it *iMah *eemt»w ft the 

* ‘ ' * • Aa tie p ui AS. s-_i- oh tan 


13- J 

1^4 () — ITcr— re. S» If «jei- O-wr* - 


■ xirir »r 


tie tub tenet. ttaAor Ac* AXII1 cf l'-tL to 
irrL.~x wv-aato' attachment V r- jailroen -ssrteil 
he a 5Li r ass Conr* to be easm-ed w-_i» tie t-ai - j 
qt tie E_~h C nr* « orEaarw trama! c-tR ej— 

At. Is S3 A3X V31* 6 Ec=x. A- C, 170 

13S. — Cm. Pr-xetteee 

Cod/ PC* « ** — Ereee'wt* a’' rf^crrs — A a.io*-t— 

■x. ./ fiecr-e -Wer A-tUIUf' *- 1 — 
Tie wcrls a k '•l rf Acs V1U cf Iho 1 “where 
tie Ai'envlsa w xdxm to £»*>»? of tij pi-'jv*^ cr 
a.-i-r ps— th-~cf ■* rcfe- cnl» fc> pr-pcr-» win tie 
rtradltix tie Cxt* wier- je »=i_ ts peaEi? 
tbert'-r* wj -in T-* r nor tia- wtia be Ae 
i'-ra -aS rdhia— Jude- £ tie SV-Perr vviaia Q 
rr*p «t cf pr per-w a ti. -i*a» w-»s w s? o tie 
E^i Coor*- a cid- tia- •* m_h Ns eaco-rssi ta. 
leeri-aa "e *A tic pr-r-jnxs cf V 1 cf At XA.1II 
f IriL ti EiA t. trr - r^’ is ol to ralrv ft. 
E-t.tr it il-hLTCS c Si—iso 6 RL. E. 335 

139 G-cirrrd-5 cf ap^I.caiic^— 

Sa not comneird — C r. PrW -» t o> e I 'o’ 

1 *•_ — la vr »~pi_cai^.-n -twie nir a. A— VIII 
of Ae <- m" am '•e wCrsc. A tia a — ra'w i I 
cf jvij ts beia^ iccvi. cr ah ti bs be ara-te wiA a 
»iew 1 1 (rvi .ae eiocai.tr f a toe— ta a sstreta. 
m-— tatirah 1 rs to.'t aect— sarw tia tie wi_v thirtikl 
be sc-ia-w e marerarej » Ac ta=e cf taetr renaxaR 
Ea-ajtstrr Pv-C ts e Lsrx S Ej3e 1S3 

11Q. Prcpe'ty tfi.h.a jrm^iLc- 

tia — Tirt. Pwowdor* Code l'' s. •f'A — Tie 
- an w pertartef As pt-pe-tj” a tie laAsr 
par" -£ s. 4s-3 cf tie C~\L of Qifl F'-enitre 
Is - mesa u» prtan * tie pr-eer*w cf Ae 
Jaa waa-b. ta w „b.. n Ae putsA-ctaa cf Ae C or* ra 
W A h h *a— a pgn* - -r,- Edict it 1 — r 

Sssrx t nui So J A r.T WnT I N t - «t 

p CLR.JS? 
1 AX— - — - E-ppertyrtet t=.}t=rtsd.cttcn. 

— C o f’nccrfwtL^ 4 x 3 4 >A.— Eaut- 

ti. pi-waxfta v. as. 4_J a-1 tfiA tf Ae C=A cf C.-rr. 


arvast Acta, cr tube ntt ca. Ae Tb-i JCarHi 
1“>I wit nmrttt sitti-A a-t ’•e far-a<iri T Aa 
*£r*rtaai tie crier was I'tsuxi wijh n pr-rsW 
be Ae f ra a Ae esA cf tie Ode cf C" rE F"r~r.r! 
f_r a pr-waa-ca. atbviaec tae> s. -£>^. Tie 
Ar*x Aaati. A a-c-ai tie ait aeiati — rare *«rl* cn 
tit !?**» Jtar-i !'•'»’ tc wyrr<r-ic*a-p cf Ae dt“cr*e 
aa J Ae a*a»eiavt wua-tamdre. CaAeitA. 
Itsc-i l>bl Aew A-«r»A caa.se wit tcrer-iw totul 
a t ’•e farasiesi. ba Ae boVrEca-e JaAw a» 
scrar t isA been *amsarsL AcrsA-. Ae sartc- was 
a- aa eai aaA tia. he c c_A at cancel Ae scenn-t 
hstai. A itha.Ue'cSrdju JtL-saiw-r. 
Ae wwar-t *> c-rcn was m-"r at Ae ata r i * <x 
prasli pnwoiai trader a 424* a=J tEI ret pr-rhiA- 
t_e def— iviaats t-ni A-wrrr caase wiw d> letam 
ih-t-d be farajic— Lcrntaa r Lr -jrti 

p_l-E-5Bt=^643 
115. G-ccrrda frr g-a-Ah? ap- 

pLctAca — fcpiin emif.-b 1 * ‘■J urn t 

er«<. T T7r"rrjr — Cl m Ewc«r* Ccee -N." 1 B. 'A 
~J — A-pC airs m-ut- ts- “1 aa«I "o. Ac*- Yll! 
c* lbs. ’ ca ^re p— aaA 5r»- ta«tiTSe»I ra a “’tans t 
A -w » least tia. Aisuaa t» abac to tesrv A-* 

jar-jsR-tt. wA a i^ew ti ar- nl pr-trts. 'r A dttsw 

Ae p^a’--f a tie pr secaAar cf brs si-— Ew^eaee 
jah ~-.ee to rf-ir* tia tias be al Arcr! ra C eas««. 
T333AIAX c Exx3— TC3 2 EjAi 151 

i«. rr'Mdi. 

J»ini i i-j-t -fion or- ue-t r «-t-» or- rr! <t* 

tj nxx * w»r— i -j3 e — t7r~-nki * r- e— r 1 o'* 

e *4 j*~ — A cr»Ctrr u art eatrt^i. aer - T Vcaitse t. 
hss a re imi * ~i h -s dtc‘-x t. ten’s A-» 

C atti tips n rrr Ae crt=v~rHaarr -riWcs or 
t~s. cr artahaeo. co »~ste ptre«s» he aast i_a> 
is** s-vri i— a*rr *~ SfR ere — » i-s A ~c— i* sit-ir 
fc> Apar* fra Ae aaaEctaa cf Ae C sat. e- ii ia. 
w~.A hrs pr-cer*w a inch % aaane~ taa. w^l be 
traaraZahu! fa- ixt^rivmi-n cf Ae c^_a araas* b.nt 
Gorasjf Ornwi 

CIS- TIT. Par* 2. S2 E3.1S~3 51 


145. 


— JJofeniant 
r pwx^i.— cw 
nai fisv tia. 


dun* — ffjsi » 

f-o"*. «. — T^iea i i-rvirs pn«A 

tie tef-suaa b» C- ctr to leare laAa w-—a in^rc. 
tj mmes ab*a *) Vaar Aa Ae ptaaaf wR. cr 
arse- be ohstroc*eiI cr ortaissl cr Ae eaecataa of aa» 
i^c — e Aa- raj be passed araast tie lie^iiiixx. ie 
wC be crieresh- to-eas be Aew 2 rx-d caase ta Sail 
secaisty f -sr Ae ana m. cr* Ae cans ani Ae r-»a cf 
Ae 31— Ami “ r-xd caase’* rear ’■e c-ier (1) 
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ATTACHMENT — -combated \ 

2 ATTACHMENT BFFOl E JUDGMENT j 

—fulfil rd 

Ihst l e 1* nr t gcmg to leave India or net f rwl Tip 
• tone as will ebrtrnet, or be likely to obstruct the 
jlamtiff shculd he succeed; or (2) that the suit l* 
n t a lo*.i fide me t tr (3) that even if it is the 
initiation cf it ha» hem vcxaturosly delayed till the 
defendant ii about to depart Inxo India, in order to 
«jnb*rra*i cr coerce him. brakes a Horn Com 
rjucr r A Ktm ox 1 Ind. Jur, N 8, 204 noto 

146. — D tfe • d a nt 

/eon ay jurttd chon — Cin/ Procedure Code 1659 
e 60 — It ii ixt necessary fir Uic | lsustiff to I how that 
the defendant intend* to obstruct or delay the plain 
tiff in execution cf hi* d vrw in order to justify an 
applicate n to the C<urt f r hu arml bef rc judg 
went under Act Mil of IS 0 * SO it la enough 
if hi* gimp away will hare that cffict Aona ax» 
Mj.tttu.tii.x't Um * Mikw 

[llnd. Jur,N 8 266 

147 De/endamt 

/ear ng the juried rf on- Ilepairt of ftp for 

pr\ct of —The defendant haring employed the plain 
tiff* to do repair* to hu *hip on the jirtniue that they 
w old be paid for ont of the proceed* of a letter of 
credit from the cwnm for that purpiso afterward* 
drew till* cn the credit f r other pnrpc»e* The <lc 
fen dan t being about to Irate Calcutta on the appli 
rati m of the plaintiff* an attachment order waa 
issued arainit him and the proceed* of the hills in 
the hand* of P’t a-mt. Caicttta Docki*»o Com 
run r 1 AwSMouE 

[Bourko O C 125 Cor, 161 

148 — — Arrest of 

matter and pari owner oftMip tehere ehtp « eae toil 
— Bepaire of tit p St t for pri t of — In an aetion 
fer repair*, where the ihip had been lrit the Coart 
granted an cnler f r personal *rmt of the defendant 
the matter and part owner under* 80 of Act VIII 
of 16„9 Common r Coumois Cor, 123 

149 Security for 

pertonal appearance of defendant — CirtZ Procedure 
Code (Act XI I of Jt>S 2) n 477 479— Bond fide 
tvtl — A suit was instituted againat tho matter of a 
vessel for repair* done to his vessel and for hire of a 
deck in which the vessel had been. The master 
being about to leave the jurisdiction of the Court 
with hu vessel the plaintiff* under ■ 477 of the 
Code of Civil 1 rocednre applied for an order that 
the defendant should give security for his appearance 
to answer any decree that might be passed against 
lum and a rule wa* issued calling on him to show 
cause why such security should not be furnished. The 
defendant shewed cause and alleged that the amount 
claimed for the repairs wa* excessive that tho repairs 
were badly done that the plaintiffs were not entitled 
to dock hue and that some of the repairs charged 
for had net been executed. He further counter 
claimed for a large *um for demurrage owing to tho 
detention of h s vessel and damages caused to it by 
the wrongful act of the plaintiffs It was contended 
that a* the claim waa on a contested account which 
on the face of it « as stated but unsettled on the 


ATTACHMENT— eon f. B «erf 

2 \TT VCIIMEVT BEFORE JUDGMENT 

— concluded 

pnneijk of the English authorities the jlaintifF* 
were not entitled to tho order asked for It was 
further contended tliat the suit was not a land fide 
oiie but brought merely to harass tho defendant and 
that for this reason security should not be ordered to 
be gum It was not disputed that tho dcftmlnnt 
liid no domicile m this country and that lie was 
shortly Icav mg in hi* vessel m tho ordinary course 
of his business The Court found tho plaintiffs were 
undoubtedly entitle 1 to recover seme amount on 
account of rcj-air* and that the mere fact that tho 
plaintiffs added on to such a claim one of a disputable 
character di 1 not go to show that the suit was not a 
lonl fide one Meld tliat there is no authority for 
suying that the principles applied in England to the 
granting of writ* ne ezeat regno should bo applied 
m this country that the Court can only look to tho 
provisions ol the Code of Civil 1 roccdure that when 
a person comes on bnsinrss to this country in which 
he has no property or domicile and enter* into a 
a ntraet with a persou to do work in connection with 
that bunness and which must ho done beforo he 
leases the country and it is known ho intends to 
leave as soou as the work is completed there is an 
implied understanding if tho work w as done on his 
credit that it should bo paid for before be leaves. 
Held also that the caso fell within the provisions 
of ■ 477 of the Code and that tho defendant should 
furnish security for his appearance while the suit 
wa* peuduig within a week m terms of s 479 such 
security to be for the amount of the claim. Pnoaonz 
CucaDzu Mcxuck r Dowet 

[I L It , 14 Calc , 606 

160 — ■ . — Xhrpoittig of 

property to delay or obitrucl execution— Ctul Pro 
cedure Code 1682 t 4S3 — Before proceeding under 
■ 483 of the Civil Procedure Code to attach property 
t! c Court should bo thoroughly satisfied that the 
defendant is really disposing of his property with 
intent to obstruct or delay tho execution of any 
decree that may be pasted against him Snosnr.Z 
SHBKnOEESWAE ROT C llABO GOOIUn BOSS 

[13 C Ii. R 866 

151. Residence— Ctul Procedure 

Code 1862 t 649— Arret l bef ore judgment — Where 
an officer proceeding from Burma to England on leave 
resided a few days in Madras on the way —Meld 
that such residence was tuff eient for the purpose of 
s G18 of the Code of Civil Procedure to render 
him liable to arrest before judgment. Eytbst r 
1 beue L Ii. R. 8 Mad, 205 

D ATTACHMENT OF PErSON 

152, Attachment against per 

eon and property simultaneously— c«ciZ 
Procedure Code 185J is 201 207— Act XXIII 
of 1861 t 15— D tcretion of Court —Under a 201 
and other sections cited of Act Mil of IS 9 a 
Judgment creditor has uncontrolled option whether he 
will proceed in the first instance against the person 
or the property of his judgment debtor j and by 
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ATTACHMENT— eou/innerf 

t ATTACHE NT BEFORE JDDOMFVT 

— continued 

135 Jurisdiction of High Court 

— Properly situate out of jurisdiction — Tho High 
Court has no power to attach before judgment a de 
fendant a property situate outside tho limits of its 
ordinary original mil junsdictoon Non McitAV 
MAT) r Abuiukar Ibrahim Mevan 

[8 Bom O C 29 

130 Attachment before judg 

ment Effect of— CW Procedure Cod ( Act \1V 
ofl882) $> 433 434 485 4S6 437 433 430 490 
— Tho effect of an attachment of a property under 
the Civil Procedure Codi whether made before 
or after decree is the same provided that In the 
former case a decree is made for the plaintiff at 
whose instance the attachment takes place. Jlaj 
Chundtr Roy v liter G'Aunrfer Roy 1 lourke O C 
139 referred to Ganu Sinqh r .! akoi Lab 

[XL. 31. 20 Calc* 631 

137 Act \XIII of 

1840— Warrant by Mofussil Court — It was compe- 
tent to tho High Court under Act Will of 1840 to 
ordera warrant of attachment before judgment issued 
by a Mofussil Court to bo executed within the limits 
of the High Court s ordinary original civil junsdic 
tion In be Abraham 6 Bom, A C 170 

138 Ciul Procedure 

Code 1859 t 81 — T.xecul on of decree— Undone 
went of decree under Act XXIII of 1840 t 1 — 
The words in s. 81 of Act VIII of 18^0 whero 
the defendant is about to dispose of this property or 
any part thereof refer only to property within the 
jurisdiction of the Court where the suit is pending 
therefore where an order nndcr that section by the 
First Subordinate Judge of tho 2 1 Perguunahs in 
respect of property in Calcutta was sent np to the 
Itigh Court in order that it might he endorsed in 
accordance with the provisions of s 1 uf Act XT III 
of 1840 tho High Court refused to eudorse it 
Balahah Mclbicz v Solano 8B L E. 335 

139 Grounds of application- 

s'! tit not commenced — Civil Procedure Code 18~>9 
i 81 — In an application made under a 81 Act \ III 
of 1859 the Court must he satisfied that a removal 
of goods is being made or about o be made with a 
view to evade the execution of a decree in a specific 
suit though it is not necessary that the suit should 
be actually commented at the time of their removal 
IIammarain Poddae v Lett 2 Hyde 183 


140 ^Property within jurisdic 

tion — CtnZ Procedure Code 1877 t 483 — The 
words any portion of his property m the latter 
part of s 483 of the Code of Civil Procedure 
1877 mean any portion of the property of the defen 
dant wb <h is within the jurisdiction of the Court in 
which the suit is pending Kebab Nath Dutt « 
Sbeva Vexaha. Rana LrcmrAN Chette 

[1C LE. 330 
— 7" ^Perty not in jurisdiction 

— Civil Procedure Code 1882 ss 483 484 — Under 
the provisions of ss 4S3 and 4S1 of the Code of Civil 


ATT ACHMENT — con tinned 

2 ATTACHMENT BEFORE JUDGMENT 
—continued 

Prccrdnrc 1832 property uf the defendant which 1* 
not within the jurisdiction of the Court cannot be 
attached before judgment Keishnasami r Fvort 
[LLlCsMad. 20 

142. Security for satisfaction of 

4ecrea— CW Procedure Code 1877 t 4S4— 
hecun/y — The defendants were on the 10th of March 
JSS1 called npon under s 481 of tho Civil Proce 
tlnrc Code (Act \ of 1877) to furnish security for the 
satisfaction of a decree that the plaintiff might obtain 
(i gainst them or to shew cause on the 2Sth March 
1881 why security should not be furnished To this 
direction the order was appended which is provided 
by the form at the end of the Code of Ciril Procedure 
for a provisional attachment under a 43 1 The 
defendants to avoid the attachment gave security on 
the I2th March 1881 for satisfaction of the decree 
ATidVne attachment was not earned out On the 
March 1B81 they showed cause why security should 
not be furnished but the Subordinate Judge as 
security had been furnished thought the matter was 
at an end and that he could not cancel the secunty 
bond Held tliat the Subordinate Judge was wrong 
tho secunty ao given was really not the accunty ex 
jircssly provided under a 484 and did not preclude 
the defendants from showing cause why no secunty 
should be furnished. Lotlikar e Lotueae 

[L L B-i 6 Bom., 043 

143 Grounds for granting ap 

plication — Defendant leaitny jurisdiction to atoid 
or delay process— Civil Procedure Code 13o9 ss 74 
7o —Applications under ss 74 and 75 Act VHT 
of 1859 on tho ground first mentioned in s 74, must 
show at least that defendant is about to leai e the 
junsdiction with a view to avoid process or to delay 
the plain* iff in the prosecution of his suit Evidence 
sufficient to support this must be adduced m all cases 
Teenabaji r Rametjttov 2 Hyde 181 

144 ■ — Defendant 

leaving Jurisdiction or dealing ti t/b property so as 
to make it unavailable — Ground for arrest of 
debtor — A creditor is not entitled merely because he 
has a just demand against his debtor to move the 
Courts to put in force the extraordinary procases of 
arrest or attachment on mesne process he must also 
have good reason to believe that his debtor is about 
to depart from the junsdiction of the Court or to deal 
with his property in such a manner tliat it will be 
unavailable for satisfaction of the claim against hun 
GOHTIEBE V ChAEBIOL 

[IN W* Part 2, 32 Ed. 3873 &1 


145 — Defendant 

leaving India — Good cause — Ctr l Procedure Code 
1859 ss 74 SO — tt hen it appears prttnd facie that 
the defendant is going to leave India with intent 
to remain absent su long that the plaintiff will or 
may be obstructed or delayed in the execution of any 
decree that may he passed against the defendant lie 
will be ordered unless he show good cause to find 
secunty for the amount of the claim and the costs of 
the suit And good cause must be either (i) 
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ATT A CHMENT— eeafi ■ utd 

2 ATTACHMENT DFFOl L JUDGMENT 

— to nl nued 

that lit is nrt pvtng to leave India or net f>r so Imp 
a lime as will ehrtruct, or be likely to <b* tract tlic 
jlamliff *h old he succeed w (2) that the suit is 
ivt » loud fid* rnc j »r (S) that even if It U the 
nitilttiv cf it 1 l»» been Tfimtxmslj delayed till the 
defendant it about to depart f«m India, in order to 
rmbarrMi tr coerce him- Ste^ce a Hotel Com 
f-LXr r AvnesfOK Hnd.Jur.,N &, 2D4 noto 

140 . — Defendant 

/earl ay jurttd ctiOn—C til Procedure Code 18o9 
t SO — It is wt necessary for the plaintiff toil w tliat 
the defendant intend# to obstruct or d lay the plain 
Uff in execution of luf diene in order to justify an 
application to the Ccurt f r lit arreft before Ju<4. 
Went under Act 'III of ISo9 a SO it if cn ugh 
If till pcing away will ban that ttt ct Aoaa ASD 
Majtte mat's ]Jjt5£ r Mivro 

[llnd. Jttr„N 8 2C5 

147 Defendant 

/runny the jurtidict on- repairs of ship for 

price of —The defendant haring ctnplojid the I lain 
tiff# to do repair* to hit fhip on the premise tliat they 
wc old be paid for cut of the precred* of a letter of 
credit frttn the ewner* for tliat purjvsc afterwards 
drew bill* cn the credit f r other j urpese*. The dc 
fenlant being alxnt to learc Calcutta ontheapph 
rati m of the plaintiff# an attachment order era# 
issued against him and the prteccil* of the bill# in 
the hand# of i*» a cnt. CAlcrrrA Dockipo Cox 
rarer r Iassmoue 

[Bourko, O C 125 Cor., 151 

148 Arrest of 

natter and pari turner of $\ip where thtp was loti 
— He pa ft of ih p £% l f r pn t of — In an action 
fer repair# where the #hip had been 1 it the Court 
granted an trder f r jera nal arre#t of the defendant 
the master and part owner nndrr# 80 of Act ' III 
of 18 o9 Chabbiol r Coubtou Cor 123 

149 — Eeeonty for 

p r tonal appearance of defendant — Ciri/ Procedure 
Code (Act XI t tf 1682 J tt 477 47$— Bond fide 
««it — A suit ail instituted against the master of a 
vessel for repair* done to hi# ve**cl and for hire of a 
deck in which the * easel had been. The master 
being about to lea re the jurisdiction of the Court 
with hi# vend the plaintiffs under ■ 477 of the 
Code of Ciril Procedure applied for an order that 
the defendant should give security for Jus appearonco 
to answer any decree that might be passed against 
him and a rule Was issued calling on lnm to show 
cause why such security should not bo furnished The 
defendant showed cause and alleged that the amount 
claimed for the repairs was excessive that tbo repair* 
were badly done that the plaintiffs were n t entitled 
to dock hire and tliat some of the repair# charged 
for had not been executed. He further counter 
claimed for a large «um for demurrage owing to the 
detention of his vessel and damages caused to it by 
the wrongful act of the plaintiffs It was contended 
that, as the claim was on a contested account which 
oo the face of it was statid but unsettled on the 


ATTACHMENT— ccn/i need 

2 ATTVCHMLNT BEFORE JUDGMENT 

— concluded 

principle of tho English authorities tho jlaintiff* 
were net entitled to the order asked for It was 
further contended that the suit was net a bond fide 
one but brought merely to harass tlic defendant and 
that for this reason security should not be ordered to 
be given It was not disputed that tbo defendant 
had no domicile in this cruntry and tliat he was 
shortly IcaTing m hit vessel in the ordinary course 
of his business. The Court fouud the j Umtiffs were 
undoubtedly entitled to recover srmo amount on 
account of repair* and that the mere fact that tho 
plaintiffs added on to inch a claim one of a disputable 
character dnl cot go to *how that tho suit was cot » 
bond fide one Held that there is no authority for 
saying that tho principles applied in England to the 
granting of writs ne exeat regno should bo applied 
m ttu* country \ that the Court can only loot, to tho 
1 rovisu.ni of tbc Code of Civil Procedure i that when 
a person come# on business to this country in which 
he has no property or domicile and enters into » 
contract with a person to do work in connection with 
that business and which roust bo done before be 
leans the country and it la known he intend# to 
leav e aa #oon as the work is completed there is mi 
implied understanding if tho work wo# done on his 
credit tliat it should be paid for before he leaves. 
Held al»o that the case fell w ithin tho provisions 
of * 477 of the Code and that the defendant #bonId 
furnish #ecunty for his appearanco while the suit 
was pending within a week in terms of s 4i9 »ucli 
security to be for the amount of the claim Pbobode 
Cnrynta M cluck r Dowrr 

[ILE.,14 Calc , 605 

150 ■ - — — - — Disposing of 

property to delay or obstruct execution— Cittl Pro 
etdurc Code 1682 t 4S3 — Before proceeding under 
■ 483 of tho Civil Procedure Code to attach property 
the Court should be thoroughly satisfied that the 
defendant is really disposing of his property with 
intent to obstruct or delay tho execution of any 
decree flat may be passed against him Shoshee 
Siiekbobeswab Hot r llano Qounm Boss 

[13 C L. R 350 

16L Residence — Cicil Procedure 

Code 1882 t 643— Arrest before judgment —Where 
an officer proceeding from Dunna to England on leave 
resided a few days in Madras on the way —Held 
that such residence was sufficient for the purpose of 
s G43 of the Code of Civil Procedure to render 
him liable to arrest before judgment Evebet i 
Fbebb IL.E 8 Mad 205 


3 ATTACHMENT OP PErSON 

152 Attachment against per 

eon and property simultaneously- c*cif 
Procedure Code 1859 tt 201 207— Act XXIII 
of 1861 t 15— Discretion of Court —Under g. 201 
and other scctnna cited of Act \III of 18 9 a 
judgment creditor bo# uncontrolled option whether he 
will proceed in the first instance against tho person 
or the property of his judgment debtor j and by 
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ATTACHMENT— toHtmueJ 
3 ATTACHMENT OP PEPSON — conttnvei 
8. 15 Act XXIII of 1801> the Small Cause Court is 
bound to issue execution according to the nature of 
the application if made m writing after the passing 
of the decree under s 207 Act \11I of 1859 
The Oourt may at its discretion refuse execution 
against the person and property at the some time 
or against the same person when under s 13 
Act XXIII of 1861 or under s 19 Act XI of 
186u application for immediate execution Is made 
verbally at the time of passing tho decree Davis 

r Middleton 8 W 'It., 282 


163 


Execution of 


decree— Decree for sale of hypothecated property 
and against judgment debtor personally — .Execution 
against judgment debtor’s person— Decree holder 
entitled to proceed against property or person as he 
might think fit — Where a decree upon a hypothe 
ration bond allows satisfaction of the debt from the ' 
hypothecated property and also from the judgment 
debtor personally and contains no condition that ' 
execution shall first he enforced against the property 
and where there is no question of fraud being perpe 
trated on the judgment debtor there is no principle 
of equity which prevents the decree holder from 
enforcing lus decree against the judgment debtor’s 
person or property whichever he may think best 
Wall Muhammad v Tarab AU J L jR„ 4 All 
497 explained. Johabi Mal r ‘Ukt Laid 

[LLR. 0 AIL, 484 

154 — ■ — — Absconding 

debtor — Where & defendant against whose person an 
attachment in execution has been issued absconded 
a second attachment against his moveable property 
■was granted and tho writ of Acbment against the 


person was not recalled 
Lssupf Coonjee 

155 

taehment — P 
J that ut*' 

Court wjj 
a s er4 
at f <*0-A e 

US’** 

»M b . 


:QOBT r "HADJEB 

Jur.NR, 244 
jplication for at* 
}rt — Meld by Pheak 
il Procedure 1859 a 
as a matter of course 
judgment-creditor for 
's to require him to show 
en did not lead to a fall 
ought not to grant its 
satisfied that tho failure 
applicant s own fault. 
a Laid Pundit 

{0 W it. 627 

— — — D scretion oj 
. — s 221 — In execution oi 
fed against the defendant wh< 
I within the jurisdiction of tin 
1 wnt was made returnable n 
tit returnable in the same time 
/not being successful hut th< 
I found An application for s 
Ae year was refused. Meld or 
x CJ that although the Judge 
14 viTi*r# *!^ s< , the wnt under s 221 

— Cm ? et the fact that the phuntrff had 

the prov I T s i , u lc ^'‘Scnee was not suffi 

" ono<i 011 *Mch the wnt should be refused 


ATTACHMENT— continued 

3 ATTACHMENT OF PEPSON— continued 
Per Maceiieb 80N J —The Court had a discretion 
under a. 221 and ought not to grant the wnt 
where it is not satisfied that the parties hare used 
every reasonable endeavour to execute former onea 
that hare expired as tho former writs were return 
able in so short a time however in this case the wnt 
ought to be granted Nittai Chandba Pal v 
TnAxtrn Das Biswas 8B L B,, 258 note 
' Kales Chpndeb Pa cl e Thante Das Biswas 
[12 W I? O C 7 

167 — — — — Attachment and dfa 
Charge — Further execution against debtor * pro 
perty —After a debtor has been wrested in execution 
of a decree and discharged at the request of the 
creditor his personal property may be taken in exe 
cation under the same decree Janoei Sdiok Toy 
r AAXOO IfCTNDFL 

[B I*. It , Bup Voh 889 9 W R. 178 

168 'Non satisfaction of decrco 

against property of judgment-debtor —Eight 
to attach person — Where a judgment creditor had 
obtained a wnt of attachment against the .property 
of his judgment debtor hut the debtor had no pro 
perty to the knowledge of the creditor against which 
the attachment could be enforced — Held (reversing 
the decision of the Court belcw) that he was entitled 
to an order for execution of the decree by attach 
ment of the person of the debtor Sbton r Bijobn 

[8 B I* lb, 255 17WR 185 

159 « Option of proceeding 

against person or property— Cictl Procedure 
Code 18"- 1883 e Sol (J8i9 s EOlJ—Fxe atton 
of decree— Fx parte decree —Under « £01 of Act 
VIII of 18»9 a judgment creditor has the option of 
enforcing his decree against the person or property of 
the judgment debtor and the fact that such decree la 
an ex parte one makes no difference Raj Chunter 
Roy V Sjlaha Soondabi Debi 

[L Ii.R,, 4 Calc. 583 

160 -Arrest and discharge of 

debtor — Re-arrest — D M a prisoner for debt 
having been discharged for non payment of subsist 
ence-money the execution-creditor applied for a rale 
mu for his re-arrest or for a new wnt Meld that a 
pnsoner once discbaiged on non payment of his sub 
sistence money cannot he rc-arreBted nor can a new 
wnt he issued against him for the former debt and 
that the principle that no man Bhall be twice vexed 00 
tbe same charge applies here Per MobGAN J/— 
That there may be a distinction between the word# 

release and discharge m Act VIII of 18o9 and 
that the arrest of the person is not the full satisfac 
turn here that it is under English law In the waiter 
or Dwab karate Mitteb EoUrke O C 100 

161. — — — — — — — — ■ - Re arrest— Dts 

Unction bettceen arrest and imprisonment — The Coda 
of Civil Procedure expressly preserves a distinction be 
tween arrest and imprisonment and the immunity 
from farther process is only generated by actual con 
fmement A second arrest therefore held to be legal 
ChingalbAya Chetty c Sttbbiah 8 Mad. 84 
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ATTACHMENT — rent nurd 

3. AIT ICillXI NT OF I FR«0\ -con fi used 

1C2. Warrant of arrest. Tower 

of detention under — IlUtal detent on — The 
warrant cf srmt in ixceuti m i decree ftnp< wrr» tbc 
Sheriff mty to irnit the d fondant in elocution »n i 
detain Lim f r such reaamailf tune u n mOient to 
allow if bn lung brvu-ht bef re the G urt and 
haring an opportunity < { applying f r his dnehargc ; 
the detention cf inch plainer by the Sheriff after 
ruchmsmahlf time without farther anth nty of law 
it illcpal Is be brKBoo Cnrr»E» 1 Iau>ab Is 
xz DrEQATiE^irD Mittxr. h »« I iruit Dosi 
[Bourko O C SO 
163 Imprisonment, Teriod of— 

£■ Inowrat emit •» extent on — Cmf Traced re 
Code tel XI ref IS *» II 4*1 a*d3j ->—' Tlie defm 
dant Wat imitid Uf re 30 J ’roent and on the 6tU 
February JfiSJ committed t jail end t a 4-81 rf the 
Cirvl 1 rcccJnre C«!r On tl r Ctli March f 11 Tiring a 
decree » the amt ni petted a gam it him On the 
29th Jclv the d< fra dant being then at ill in jail under 
the erdrr of the Ctb 1 tbrnary the plimtiff l«V out 
a froth warrant rf imtt in execution of the d cree 
and sought ti Lave the dt fondant further mipn toned 
f t the full jxxiTd of in mutiis limited by • 3i2 
of the Code. Held that the defendant cerald be 
rc-committed to tail in elocution of the decree only 
for nth a period at together with the period of impn 
fwnent that lad dapaed iinee the patting of the de 
cree would e mjUtc a penod cf nx months and that 
consequently he would be entitled to be liberated on 
ihe 5th September 1893 Imprisonment under* 431 
become* after decree lmpnmninmt in execution of 
the decree and the impntonractit luffercd after that 
date limit coniequrntly he taken into coniidi ration in 
calculating the penod of nx monthi which by 1 312 
of the Code 11 the limit allowed ftr an Imprison 
meat in execution of a decree Ouakajuamdas 
Goorsaucu, r Johabimull Kepabisatii 

[LLE. 7 Bom, 431 
164. ■ — Imprisonment several 

periods of — Bight to dueharge — A judgment 
debtor who laa been imprisoned in execution of a 
decree it the several period* of bis imprisonment be 
added together for more than the maximum period for 
which he can be le-aily kept in prison ft entitled 
to ha release Khoda Dcksu r Sudebooilaii 

15ITW 220 

165 Order for arrest before 

judgment Form of— C ml Procedure Code 1677 
183- 1 431 (1859 te 78 and 276 ) — Commitment 
•» execution of decree — An order for the arrest 
before judgment of a debtor made in the form directed 
by a 78 is after judgment has passed, a commit 
ment m execution of a decree within the meaning of 
a 27b Eampeesaud Boy r Callacuanp Doss 

[Bourke O C 423 

leg Discharge of judgment 

debtor on offer to place estate at disposal 
of Court — Act of lad faith luhtequenl to die 
charge — Ctttl Procedure Code 1859 11 273 275 — 
A judgment debtor having been arrested in 1871 
efftred to place Ins estate at the disposal of the Court 


ATTACHMENT— coat aurd 

3- ATTACHMENT OF PFUSON— continued 
and wa> examined on with as to the particulars of 
the cilste sid discharged from cuitcdy His estate 
was never taken posicision of and part of it was 
subinjumtly dupcied of by him to a stranger Held 
that he was not liable to be arreitcd again in execution 
cf the decree \ eveatayeishna Cilabya r Coeitto 
[I. I* It, 0 Mad, 170 

107 Decree payable by instal 

ments — Execution by arreit and tmpmonmenl — 
CirW Procedure Code (Act X of 1877 J e 341— In 
the execution of a decree payable by instalments tho 
judgment d btor cannot be arrested and imprisoned 
separately fi r default m the payment of each instal 
in cut Dajiodab Siialiobam r Maluabi 

[L L. It 7 Bom 103 

168 Simultaneous execution 

by arrest and attachment of property 

Attempt to etadt payment — A warrant of arrest 
directed to be issued against the judgment debtor 
notwithstanding the previous proceedings by attach 
meat the Court being satisfied that the judgment 
debtor a a* determined to evade if possible the pay 
ment of his debt Ckeha Pbmaji r Gheiabiiai 
Nabavuas • ILR 7 Bom , 801 

169 _____ Ee ttrres t of judgment 
debtor— Tower of Court toarreil without petition 
— It is not within the competence of a Judge to direct 
the re-arrest of a judgment dibtor without any peti 
tion or motion 01 tho decree holder to that effect 
Sam Bam Mitolb r EoniriiTootLAir 

[10 W It. 69 

170 Civil Procedure 

Code 1882 t 341— Aon payment of itibiulence 
money— Duchargt —The discharge of a judgment 
debtor before imprisonment on account of the non 
payment of the subsistence money for the debtor is 
no bar to tho debtor being re arrested Subba 1 
\ bitkatta IL It 8 Mad. 21 


17L Discharge of debtor — Civil 

Procedure Code 1882 t 336 — Z>i icharge of Judy 
ment debtor arrested under decree of High Court — 
Right of dueharge — Intention to le adjudicated 
iniolrent — A judgment-debtor having been arrested 
in execution of a decree of the High Court in its Origi 
Hat Civil Jurisdiction and brought before the Court 
under the provisions of a 336 of the Code of 
Civil Procedure claimed to be discharged on the 
ground that ho intended to apply to tho Court to be 
declared an insolvent either under the provisions of 
Chap XX of the Code or of 11 & 12 Viet c 21 
Held that the judgment debtor on expressing lu» in 
tuition to file a petition and schedule under 11 & 12 
Viet c 21 and complying with the conditions of 
a 336 of the Code of Civil Procedure was 
entitled to he discharged. Ei paste Piwssut 

[L L. H. 8 Mad. 270 


dure Code 1892 it 336 341 344 349— Judgment 
debtor— Imprtionment — Ss 33G and 319 of tho 
Code of Civil Procedure 1882 are applicable t judg 
ment debtors under arrest but not committed to jail 
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ATT A CHMKNT— con/m ued 
k MODE OF ATTACHMENT AND IRBEGU 
LARI1IES IN ATTACHMENT — continued 
son 0 ht to be attached is moveable if in the hands of 
the Judge or the Judge s Court it must be attached 
in the mode prescribed by the first part of Act \ III 
of 1859 a 239 and a notice so scut to the Judt,i 
is an effectual attachment of such mov cable property 
although it is u fused by the Judge whoso re 
fusal to receive the notice cannot mako that no 
attachment which would othcrw isc be a good attach 
ment Iv the matter op the rEnnov op Teh. 
1 Co Ten A Co v Abdool Hie 10 W R. 37 

104 Attachment and sale of 

mortgage bond— C»i»Z Procedure Code 18S2 
is 268 274 — Lien of pun laser on mortgaged pro 
pertg after attachment under s 2GS — In execution 
of a decree obtained by them agamst J aud V the 
plaintiffs attached a decree cbtained by J ard H 
against H and ou the allegation that J and HI m 
order to avoid the consequence of this attachment 
executed a benann conveyance of their interest under 
the attached decree to B and P aud afterwards with 
the same object took in adjustment and satisfaction 
of that decree tno bonds in favour of Band I re 
spectivtly by which nnmov cable property w as pledged 
as collateral security the plaintiffs attached these two 
bonds by prohibitory order under a 2G8 of the 
Civil Prcccduro Code aDd purchased them at the sale 
in execution of tbeir decree In a suit on the bonds 
ao-ainst X> as the principal defendant with J H B 
P It and I joined as parties — Held that the rlain 
tiffs were entitled to enforce the hen created by the 
bonds against the immoveable property specified in 
them notwithstanding that no attachment had been 
made in accordance with the provisions of s 274 
of the Code a debt secured by a mortgage hen on im 
moveable property not being immoveable property 
within the meaning of that section Debsndba 
Kumar Masdel r It TP Lale Dass 

ot. Ii R, 12 Calc , 648 
195 ~ Cm/ Procedure 

Code s 2"4 cl fcj — Bights of purchaser of morl 
gage bond at tale in execution of decree — Where a 
personatan execution sale purchases a mortgage bond 
und r which certain immov eable property is given as 
collateral security for an ad ranee the fact that he 
has not attached under a 274 of the Code will not 
affect his right to have the collateral security enforced 
by the sale of the properties mortgaged Kasinath 
Das t Sapasit Patnaik 

P-Ij E. 20 Calc, 805 


198 - 


Cm l Procedure 

Code f 1882J ss 268 and 2' r 4 — Attachment of mart 
gage debt— Sale under irregular attachment — Suit 
by purchaser on mortgage — The plaintiff sued to 
recover principal and interest due on a mortgage 
He claimed title as purchaser at a Court ale held in 
execution of a decree agamst the mortgagee It ap 
pmed that there had been no attachment under Cin] 
Prcccdure Cede i 2/4 but under e 2CS only Held 
that the purchase by the plaintiff was not invalid by 
reason of the last mentioned circumstance and that 
the plaintiff b a* entitled to recover as agamst the 
property Helen dra Kumar Handel v Eup Lall 


ATTACHMENT— continued 

4 MODE OF ATTACHMENT AND IRREGt 

LAKITIEb IN ATTACHMENT — continued 
Hass I L B 12 Calc , 646 aud Kasma/h Has v 
Sadastc Palnatk TLB 20 Calc 80S referred to 
Mumatpa Naik r Scbbamavia Axtan 

[LL.E. 18 Mod. 437 

107 ~ Sale of morl 

gage debt in execution of a decree against mortgage 
— Sale carrying Kith it security with out attackin'/ 
mortgaged property — Cinl Procedure Code (18S2J 
s 274 — The sale of a mortgage debt described as 
such in execution of a decree carries with it the 
security without attaching the mortgaged property 
under s 274 of the Civil Procedure Code Helendrs 
Kumar Handel v Hup Lall Pats I L B 12 Calc 
546 and Appasamt v Scott 1 L Jl 9 Had 5 
(p 7 per Tubxer J) followed, Baedev DHAvnrP 
Mabvadi r Ramchandea Baitant Kulkarni 

[LLR 19 Bom 121 

108 ■ Civil Procedure 

Code — Bights and interests of mortgagee out of 
possession — Where the rights and interests under 
hi* mortgage of a mortgagee out of possession are 
tached in execution of a decree the procedure by 
which such attachment must he effected is that 
prescribed by s 2G8 of the Code of Civil Procedure 
fc 274 of the Code cannot be applied in aneh a case 
KARIM V h NI9SA r PHUL ULiJfD 

[IL.R 16 AH 134 

100 8ale tn exeeu 

hon held tn pursuance of an attachment irregularly 
made — Onl Procedure Code ss 268 ana 274 — 
rights of auction purchaser —Held that a sale of 
the mortgagee's rights under a mortgage duly held 
and confirmed was effectual to pass the mortgagees 
rights to the auction purchase! even though the 
attachment subsequent to which such sale was held 
mif.ht have been made under a wrong section of the 
Code of Civil Procedure Bal Krishna v Hasuma 
Bibi I L B 5 All 142 LB 9 1 A 182 Haha 
deo Hubey v Bhola hath Hichit I L B 5 All 
86 Bam Chand v Pitam Hal I L E 10 All 
60b and Karim tin mesa V Phul Chand J L E 
15 All 134 referred to Sheo Charan Lai r 
Sheo Sewae SiNon II B 18 AIL 400 


200 Irregularity in attachment 

— Beng Eeg VII of 1895 t 7— Omission to 
require seeuritti —An attachment made under Bengal 
Regulation VII of 1825 without first requiring 
security as directed by s. 7 of that Regulation 
was held to have been irregularly made but the 
irregularity was not one which affected the junsdic 
tion of the Court or made the attachment voul 
IV.H0BAJANISIS3A t Steveks 20 W B 433 


201 — Ctcil Proce 

dure Code 1859 s 239— Immaterial injury — An 
attachment of immoveable property is not voidable 
merely because all the forms prescribed in e 239 
Code of Civil Procedure have not been followed 
when the irregularities complained of are immstem 
and not productive of any substantial injury to tli 
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ATTACHMENT— continued 
* MODF OF ATT ICIIMFNT AND 1RRF0L 

LARITIE> IN ATTACHMENT— coafianerf 
lynti who objects In th* proceedings. hoomxEE 
Difsj r UnrstA Mohixei Dassi 

[OWE, Mis^ 62 

202. ' At foci mm t of 

more properis lha n tnecruaru — Where the dccrcc- 
blJr want n)y attached vm property than mi 
n fee* vary It the discharge of Uu claim the Curl 
may order sequei t ration of only a portion of the 
property attachi L Prn oicm Do s r Oodey 
Nittiix Mcu 1 Agra Mlt, 3 

203 — Inrerrect de 

ter pi on of properte sought to le attached— Sale 
i a freer on f decree — ^nltfjntni purchase of tamo 
properte undera decree f r pre-empt on — Cirtl fro 
reduce Codt « ST4 — In executi w of a simple 
money -decree against tie ltol It* of a muafi nit emit 
u a rertatn Tillag did not possess any tunindari 
interest in that Tillage an attachment was obtained! y 
the decree hold -r ui 1681 of “au eight biswai 
ramindan share of mourn 1) and under that attach 
mrnt » sale t«L plare in January 1SSC. Meanwhile 
In December I860 a decree for pre-emption in re 
•pect of a aale 1 y the jodgment-debton in 16SI of 
their muafi interests in the village was decreed in 
favour of person* who were n t partita to the hti 
gallon in which the attachment of 1SS1 was effected. 
The plaintiffs (who sure In possession) sued for a 
deeluatMm of their right to the mu&fl interests as 
a-nrnst the anctiou purchaser under the sale <f 
January 168C Held tluit the attachment In 1891 
was not a good attachment of the muafi interests of 
the judgment debtors, and tbe auction purchaser 
could net be held to have purchased tliosc maafl 
Interests and the title of the j Iaintiffs under the ir 
pre-emptive decree of December IS80 must jrevaiL 
Manor hu Sixon r Mcuauhad Baza Kuak 

[L L. IL, 13 AIL 110 

204. Attachment of 

assets of a judgment-debtor collide the jurisdiction 
of the attaching Court — Practice — Procedure —The 
plaintiff having obtained a decree against the elefen 
eiant m the Court at BhuiaTal sought to execute it 
by attaching a moiety of the defendant a pay Tlio 
defendant was a sorter m the Railway Mail Service 
and travelled between Bhusaval and Nagpur at 
which latter place he resided and received ins pay 
By an order of attachment Issued at tho plain 
tiff s instance by the Bhusaval Court to the 
defendant* disbursing officer at Nagpore a moiety 
of pay having been withheld by that officer tbe 
defendant applied to tl 0 Bhusaval Court to cancel 
the order contending that it was Illegal as neither 
he nor his disbursing tfficer resided at Bhusaval 
On reference to the Iligli Court — Held that the order 
of attachment was ultra vires as neither the de fen 
dant nor his disbursing officer resided within the 
jurisdiction of the Bhusaval Court The proper 
procedure was to send the decree of the Bhusaval 
Court for execution to Na^pore where the diahirslng 
offiecr resided and the defendant a pay was as adable 


ATTACHMENT — continued 
4 MODF OF ATTACHMENT AND IRREQIJ 
LARITIBj IN ATTACHMENT — continued 
for satisfaction of the decree Fargo Jaiiuii r 
Balebisuxa t IT1LAL L L. It, 12 Bom. 44 

Oopal r I ATET 1. 1* TL, 18 Bom., 46 note 

206 T* Attachment 

before judgment— Termination of attachment— Sale 
»n execution— Material irregularity in puhlul tng 

or conduct ■? tall without attachment — Jl nicer 

Cinl Procedure lode 11 311 4S3 — The plaintiff 
instituted a suit against the defendant for recovery 
of money and previous to judgment that is on the 8th 
January 1685 applied for and on the iltli obtained 
orders for attachment of several honscs and pre 
raises belonging to defendant and such attachment 
was made The snlt was dismissed but eventually 
cn appeal it was decreed but the attachment was 
never withdrawn Plaintiff then applied for exe 
cution of his decree and his application was granted 
by an order directing that the property of the judg 
ment-debtor should be notified for sale on the 1st 
I ebruary 1837 and accordingly on the 21st Dcccm 
ber I860 a salt notification was issued. Judgment 
debtor twice applied for postponement of sale bnt 
his applications were refused and the sale took place 
on the date fixed. The judgment debtor then objected 
to the confirmation of the aalc urging that tbe 
property sold was never attached m execution of 
the decree and tho attachment prev ions to judgment 
was mfrurtnous because afterwards the claim was 
dismissed by tbe Court of first instance that there 
had been several other irregularities In publishing and 
conducting the sate 1 and that owing to the irregular 
Itiee property had been sold at a grossly inadequate 
price causing substantial injury The Subordi 
nate Judge overruling the objections confirmed the 
■ale On appeal by the judgment-debtor — Held 
following Hahadeo Huley v Jlhola hath Hi chit 
J L Jl 5 All 86 that a regularly perfected attach 
ment u an essential preliminary to sales In exe- 
cution of decrees for money and where there has 
been no such attachment any sale that may have 
taken place is not simply voidable but de facto void 
and may bo set asido without any inquiry as to sub 
itantial injury being sustained by tbe judgment 
debtor for want of a valid attachment j and that 
an attachment before judgment like a temporary 
injunction becomes functus officio as soon as the 
suit terminates further that the phrase a 
material Irregularity in publishing or conduct 
'“S In the first paragraph of 1 311 of the Code 
of Civil Proecduro should be liberally construed 
and that absence of attachment of property at the 
time of sale thereof Is a material irregularity 
attachment being the first step which a Court in 
executing a simple money decree has to take to 
assert its authority to bnng property to compul 
•ory sale Raw Chard r Pjtau Tifir, 2 

[L h. R, 10 AIL, 600 

ef d 1SG4) % a h) 27a ~J > ^' Hal i 

of 1S64J— Public Officer— Attachment by notice — 

A decree against a married woman provided that the 
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ATTA CHMENT— coni tnued 
\ MODP OP ATTACHMENT AND IRItEGU 
LARITIEb IN ATTACHMENT — continued 


ATT A CHMENT — conit nued 
4 MODE OP ATT VCHMENT AND IRREGtf 
LARITIES IN ATTACHMENT -concladed 


smount due under it should be payable out of the 
leparflte estate of the jud ment debtor The jnd,, 
uent debtor was entitled to a life interest in certain 
irust funds under a settlement of which the Official 
Trustee was the trustee The decree holder proceeded 
to execute bis decree against the life interest of the 
lodgment debtor by notice to the Official Trustee 
an dor s 2/2 of the Code of Civil Procedure but 
there were no funds in the hands of the Official 
Trustee which would have been attachable under 
i 2C8 The decree holder now applied that the life- 
interest might be sold. Held that the interest of 
the jud ment-debter was net validly attached. 

— The Official Trnateo is a public officer 
within the meaning of s 2 of the Civil Procedure 
Code VbdOol I/atkef r Doutbe 

[LL.H. 12 Mad, 250 

207 — - - ■ " Attachment of 

equity of redemption— Civil Procedure Code (1832) 
m 266 and 274— Transfer of Property Act (IV of 
ISS2) t 60 — The equity of redemption of the m rt 
k agor is immoveable property and is as such liable 
to be attached and sold in execution of a decree under 
> 2C6 of tbo Civil Procedure Code (Act XlY of 
1832) Its attachment can be effected under s 274 
if the Code by an order prohibiting the judgment 
ilebtcr frem dealing with it in any way *nd a U 
pers ns from receiving it such order being proclaimed 
ind n tided as therein directed. Pabashham Hut lac 
t Govikx) Ganesh Poeoaumkak 

(EL.il., 21 Bom 228 

208 Attachment of 

money in hands of Receiver- Attachment made 
uithout sanction of Court— -Civil Procedure Code 
'1882) s 272 — An attachment of money m the 
bands of the Receiver made without previous per 
anssi n cr sanction of the Court fer such attachment 
is improper and irregular and the Court will refuse 
to recognize it Kahn t Alii Mahomed Haji 
Umar IIP 16 Pom 577 followed. Hahouaied 
ZOHPHUI)DE 2«f v hlAHOMMED hOOBOODDEBy 

[U.E 21 Calc 85 

209 Attachment 

for arrears of rent — Notice of attach meat lefore 
portion of arrears became due — Where property was 
attached f or arrears of rent - Held that the attach 
ment was not vitiated by the circumstance that notice 
of the attachment was given before a portion of the 
arrears claimed had become due Kawaia Nayax r 
RamoaRau 1 Mad, 24 


210 Copy of order 

for attachment not— fixed in Collectors offee- Civil 
Procedure Code s 274— Copy of order for attach 
ment not fixed V p , n Collectors office — In ex ecu 
*«® a mcney dterte an order was issued undy 
• i Prceedure Cede for the at 

tachment of property which was the joint ancestral 
estate of the judgment debtor and his father A copy 
of this erder was n t fixed up in the cffice of the 
Collector c f the district in which the laud was situate 
ns required by t 2 ”4 Held that tbcu^h the d feet 


in the manner in which the attachment was made 
might render the attachment ineffectual for the 
purpose of voiding ahenainns made the attachment 
was effectual against the judgment debtor and the 
defect did not afford a ground for declaring the 
exccutiou proceedings ineffectual Rai Balkishek e 
Bai Szta Bait L L. 21., 7 AH. 731 

5 PRIORITY OF ATTACHMENT 

21E Question of priority 

of attachment — Attachment under decree of 
High Court of property already attached under 
decree of Small Cause Court — Claim to attached 
property by t chat Court to be decided— Civil 
Procedure Code (1832) s 272 —In execution of a 
decree obtained in the High Court the plaintiffs cu 
tho 22nd of March 1895 attached certain property 
of the defendant which however had been already 
attached on the 22nd of February 1895 by one P 
who had obtamed a decree against defendant m the 
Court of Small Causes The plaintiffs attachment 
was therefore effected under s 272 of the Civil 
Prceedure Code (Act XIV of 1682) by a notice 
addressed by the Prothonotary of the High Court 
to the registrar of the Small Canse Court The 
claimant was mortgagee in possession and the defen 
dant* were his tenants. On the 2 Cth February he 
h3d lodged a claim m the Small Cause Court to the 
said property as mortgagee in possession and on the 
2 th March 1895 a consent order was passed by 
the Chief Judge of that Court directing that P s 
attachment should stand subject to the claimant s 
claim On the 22nd April 189a the claimant applied 
to the Chief Judge of the Small Cause Court to issue 
a notice to the plaintiffs in this suit under s 272 of 
the Cml Procedure Code to determine the question 
of priority of claim to the attached property between 
him and the plaintiffs Hu application was refused 
the Chief Judge being of opinion that he could net 
interfere in a High Court suit The claimant then filed 
his ehura m the H igh Court and took out this summons 
to remove the plaintiffs' attachment Held that under 
i, 272 of the CivO Procedure Code the Small Cause 
Court was the only Court to decide the question of 
, priority between the claimant and the plaintiffs J by 
1 NABAYAS MeOUBAJ C IsilAIL KtfBIMA 

[EL.B. 19 Bohl, 710 
6 ALIENATION DURING ATTACHMENT 

212. Effect on alienation of set 

ting aside ex parte decree — Civil Procedure 
Code s 240 — Validity of attachment — Ex parte 
decree — The effect of granting an application under 
a 119 of Act VIII of 18o9 is to declare that there 
has net been yet a valid decree in the suit ana 
thereby any attachment that has issued in execution of 
the decree which has been set agide becomes invalid 
A obtained a decree ex parte against P Property 
belonging to P was attached in execution- White 
under attachment P s Id the property to C After 
wards B applied fir aud obtained an order under 
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ATTACHKRNT — -o*f nurd 

f AIIFVATIUN milMi MTUHMLVT 

*.119 of Art ' 111 f 16- 0 t set a*id .4 « decree and 
f r * new Inal Held that C * ptirrhasc was iw t null 
and rod under *. 240 f let \ III <f 18o0 lili 
Ji.oiT Nabata* r Trj-jniM 

[1 B L. R, A. C, 71 
JrGOrT NlJUlr r TOOLSES ] AM 

pow R 00 

213 Incumbrance pending at 

tachmcnt— tf J urckatrr at iiU at instance 
f tecoad attar A ng creditor — Ihe purchaser of the 
n r ht, title and interest <f a jud-mmt-dclt r in 
«rtam iam v cable J-n perty at an ancti nxalc which 
t k place at the instance f a secernd attaching 
crcdikir was held t* take the property subject to 
an memmbrancc created by the judgment del t< r petid 
i >" the Cr*t 1 ut pn r t the second attachment 
although the firrt attaching credit* r *u firrt paid < ut 
i f the proceed* f tin nil Qmtrre — 1\ licthcr the iale 

u "1 1 i t tn I arc him under tl c tint attachment aa 
a -amrt which tli lucumliranec would liai e been void. 
Criir I'kasad r Dm>A Jim 

[OBLlh, 180 18WR, 270 

214. Bona fide private obena- 

tion-wfrf rjIIoflSoO * 240— Held (Miiicnr 
J diCTentin") that a private land fide alienati n fir 
Talue of property attached under Act \ III nf 18o9 
made during the continuance of the attachment is 
Vy *. 240 of that Act null and a old only a* ngaiurt 
the attaching creditor or pers ns who may acquire 
n hts under or through the attachment and not 
as m-ainst the wh;k world. Arakdo I All. Dabs 
r Lidhamohar Shaw 

[2BLB,FB,40 UWHOC.l 
N»me case affirmed m the Pnvy Countil \rcrd 
Lai Dabs r J rixoDnCB Sinw 

[10 B L.H 134 17 W II. 313 
14 Moore b L A 643 
Lau Ghahak 1 al c Jjiatt bAnc 

P2BLK. 413 note 14 W E, 26 
Uaxhokird e IUhiot Dasi 13 W It, 134 

215 _ _ Private alitna 

hon trhich doe* not interfere vttJ any claim enforce 
all* under a tut tttltny attachment — The. aliena 
ti n which e. 27Gof the Coda of Gild Procedure is 
intended to prevent u an alienation which if per 
mitted would defeat claims legally enforceable under 
tbo d crcc in execution of which the property alien 
ated has been attached. When a pi irate alienation of 
attached property is undo under such circumstances 
that it in no way uitcrferes with the rights secured by 
his decree to the attaching decree b Idcr s OtG is no 
oar to such alienation A aramllat v SheamlarAhxr 
Weekly hole* 1897 p 87 and Anund Loll J)oe* 
v Jullodhur Slam 10 U L It 134 14 Moore 1 1 
A 543 referred to A'bhvl Rashid r Oappo Lad 
[L Jj. R 20 AIL 421 

210 dliesstios 

during attachment — Cieil Procedure Code ( let AIV 
of 1882) tt 483 48-1 485 486 487 488 480 
idO 076 , — Any pm ate alienati n of a property | 


ATTA CHTIIENT— eon >m ued 
0 AI lFr» \T10"S DURIhG Afi ACIIM1 NT 

— rotit nued 

nttaclieJ befen ju lament during the continuance of 
the attachment is veidas against all cloima cnfotcc 
able under the attachment The effect of an attach 
mmt of a property under tho Cml Procedure Code 
whether made before or after device is the same 
j mided that in the former case a decree is made fir 
the plaintiff at whrse instance tho attachment takes 
place Taj Chunder J oy v Itser Chunder Toy 
Bittrke O C, 139 referred to Gaku Sir. air r 
JAtaLAb I.L R, 20 CaL 631 

217 - EfTe ct of removal of attach 

niont — LsCvtion I truck tff from lachct of decree 
A Ider — Certain property was attached in erccuti n 
f a decree and while the attachment was in firefl 
| ttahs wercgrantoil to certain persins by the jud„ 
BMUt-dehtm Twelve year* after the attachment no 
further steps hav ing been taken in the matter tho cm 
cut i m cate was struck off the file and the property 
was afterwards mortgaged by tho judgment debtors t » 
1 Subsequently a fresh attachment was issued at the 
instance of the htira «f the former attaching creditor 
und r which the property was put up f r sale subject 
til sm rtga~e and I 1 herself bccamo the purchaser 
In a suit by It it set aside the | ottahs granted during 
the c ntmuancc of tho first attachment — Held that 
the pnhibiti n against alienati in cf property under 
attachment avoids such alienati >u culy as nnuinst the 
exccuti n-crcdit r or persons entitled to claim under 
him A c mi cyancc executed by the judgment debtor 
after an attachment has been [removed and before a 
fresh attachment is Issued is valid though the second 
attachment is under the same execution as the first 
Quarts Vt hetber au alienati n of property undor 
attachment void as against tho exccuti n croditor 
becomes valid by reJatnn when tho attachment is 
removed. Semite — It may be piesumcd that an oxe- 
culion long neglected and finally stmek off has ceased 
to be operative and in that ease a judgment croditor s 
titlo will only date flora any subsequent attachment 
winch he may obtain Pdddohoree Dobseb t Ror 
Mpthoobanath Gitowtiiiry 

[12 B It. R, 411 20 W R 133 
GOORJESSDB KOOKWAR i LrcmfEE NaraiH 

MKon 20 W R 418 

ATOSQ1ITT DOS SEE c CnOWDHEY J UNMENJO 1 

Mollick 25 W R 61 3 

Quart — W ould this decision apply where the delay 
was causod by tho decree hilder s willingness t> give 
his debtor eveiy indulgence and every opportunity of 
lcpayiog the debt ? 8ee per Gloveh J IndukjebT 
Koeb c LDCHUntf Swan 24 W R 6 Q 

218 . .. ■ - ■ — • Presumption of 

abandonment of attachment — A deed of alienation of 
certain prjperty made pending an attachment cf the 
property was held n't tj become valid by icasou of 
the removal of the attachment It doe* notfdbw, 
because subsequent application* for attachment arc 
raado by a deer e bolder that tho original one is aban 
doned Dxiihaj Hadatab Chard Bahadhb r 
Shbkomoyee Dobseb 

[12 B L R 414 note 16 W R 223 
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ATTACHMENT — co nt i nue d 
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210 Civil Procedure 

Code ( 1S82) e 273 — Dismissal for an application 
for execution — Attachment of a decree — Execution 
of attached decree — The holder of a decree dated 
ISBo applied to execute it but bis application was 
dismissed in March 1887 on the ground that no 
further steps had been taken ’ It did not appear 
that any notice was giv cn to him before the order of 
dismissal was made Nevertheless the decree holder 
proceeded to execute a decree of the judgment debtor 
attached by him and brought to gale certain property 
which was m question in the present suit and it was 
purchased bona fide by the present defendant who 
obtained a sale certificate fiom the Court The 
present plaintiff claimed as assignee from the holder j 
of the attached decree to execute it against the same 
land and now sued for a declaration that it was liable 
to be brought to gale by him and that the defendant t 
purchase was void as against him Held (1) that 
under the circumstance* of the case the attachment in 
execution of the decree of 1885 was subsisting at the 
time of the purchase by the defendant (2) that a 
judgment creditor who attaches a decree is competent 
to execute it Banoabami Chetti r Pebiasami 
Mudau L L. B., 17 Mad. 58 

220 Termination of 

attachment ly a&ancfonineiif — The plaintiff had an 
attachment against certain property Owing to hi* 
not filing a necessary affida' it the execution petition 
was struck off Subsequently he applied for the sale 
of the property and the Court directed a fresh at 
tachment to issue It was held that these facts did 
not amount to an abandonment of the first attachment 
by the plaintiff Sbiiovaba Sabthial v Sash Rad 
[LLR 17 Mad. 180 

221, Alignment of 

decree — Second attachment by ass gnet — Presump 
lion as to cessation of prior attachment — If at the 
dato of the assignment of a decree the judgment 
debtor’s property is already under attachment in cxc 
cntiou of such decree it is not necessary for the as 
Mmce of the decree to apply for a fresh attachment 
When either the decree holder or his assignee applies to 
have attachment under the decree of property which 
ha* been previously attached under the decree it lies 
upon the decree-holder or the assignee of the decree 
as the case may be if the question is raised to show 
that the second application was unnecessary by reason 
of the first attachment being still subsisting Fail 
ing »uch evidence a Court may presume that the 
prior attachment had ceased before the application 
for a second attachment was made Puddomonet 
Donee v Hulhoora Hath Chovrdhry 12 £ L It 
111 referred to Uatiz Suiemax c ABPtrxiAit 

[LL R. IB AIL 133 

222 . — Circumstan 

ett sh Dicing exp ry of attachment — An attachment 
which had at one tune prohibited alienation of the 
property and on which the plaintiffs relied as 
ha Ting rendered the mortgage invalid was held under 
the circumstance* to have been no longer in operation 
at the time wheu the mortgage was executed and the 


mortgage was upheld. Mauosied MQzDrr&n 
Hossein c KlSnom ATohun Roy 

[L L. PL 22 Calc. 009 
L. IL, 22 L A., 129 

223 — Order releasing 

property from attachment — Subsequent decree es 
tablishmy attaching creditor’s right to attached 
property — Mortgage of attached property beticeen 
release and subsequent decree— Code of Cier l Pro- 
cedure (1832) si 276 2S0 and 233 — A decree-holder 
attached the property of certain of the defendants 
who then obtained an order of release under * 2S0 of 
the Code of Civil Procedure and subsequently mort 
gaged the property The attaching creditor there 
upon sued for and obtained under* 283 of the Code 
a declaration that the mortgaged property was nescr 
theless liable to be sold under this attachment A 
fen days after obtaining such decree he again attached 
the judgment debtor’s property The mortgagee* 
then sued on thur mortgage and obtained a decree for 
*Je The Bale in execution of the attaching creditor’s 
decree and that ordered hy the decree in favour of the 
mortgagee* were both adrcrtised for the 6ame day 
The plaintiff purchased at the sale under the attach 
mg creditor s decree and then sued for a declaration 
that the property was not liable to be sold in exe- 
cution of the mortgage-decree oa the ground that the 
judgment creditor’s attachment was restored by the 
dtcreo under s 283 of the Code and that the mortgage 
executed by the judgment debtors was invalid as 
against the plaintiff the purchaser at the execution 
sale Held (affirming the decision* of the Snbordi 
nate Judge and the District Judge) that the plaintiff 
was entitled to the decree sought ilahommed Want 
v Pitambur Sem 21 £ Jt 43o applied. Bono 
MALI 1 AI r PBOSUNNO h ARAIK CHOWDIIBY 

[I L R 23 Calc 829 


—Execution 


struck off the file —Where certain immoveable pro 
perty having been attached the execution case was 
subsequently struck off the file and the judgment 
debtor applied again for attachment of the same pro- 
perty — Held looking to the particulai circumstances 
of the case that a pnv ate alienation of the property 
after the date of such application hut before attach 
ment was not void under the provisions of s 240 
of Act VIII of 1859 The principle of the High 
Conrt s decision in Ahtnud Hussain Phan v Muhttm 
mad A imPhan 1 £ IP 61 Ed, 1S73 43 followed. 
JAXB UN NISSA f JA1BAM GlB 

[L L. IL, 1 AIL 610 


225 — Alienation under irregu 

lar attaclmtent — Ctcil Procedure Code 18o9 
ss 239 240— Private alienation offer attach 

men ( Certain land was attached in the execution of 

a decree in the manner required by s 235 of Act VIII 
of 1859 but a copy of the order of attachment was 
not as required by s 239 of that Act fixed up in 
a conspicuous part or in any part at all of the Court 
house of the Court executing the decree nor was 
it sent or fixed np in the office of the Collector of the 
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d i*nrt w which Hit Uud was situated. Subsequently 
tn the attacl airat of the land, the jailnnent-dibtor 
ptitih ilumU 1 it by wit Held tli»t u the 

attacbm mt h* 1 net b«n m* It known si prr«cnbfd by 
liv the iron i ni of i .10 of Art Mil of lb J 
lid not apply 111 the sale was not null and toiL 
Jndra Claudra v ig a aid Maitemant Paul 

in l n ‘’o ion r 2>*i followed. ncb 

Ann ad t Aliat Au L E. IL, 2 AIL, 68 

22Q Alienation under attach 

ment to satisfy future default— Decree f r 
nouf y payable if italments - let I 111 of 1 Sj9 
„ 21 1 211 *1-1 olUin< 1 • decree a *a»n»t D 
f t a turn pa} at l« ty in talountt. D on 1 <3 fault tu 
|<ayme"t of a i in talm<nt and 1 attvcl 1 certain 
lmm vca’l property l*lot gw to B 'Mile unltr 
attachment IS » 11 th JtoIh rty to C an 1 1 nt < f the 
i rvn li j>ji 1 into Court tl full arniuut of tin d It 
tin dot aid fjr which tic jro|'CTty lal been at 
tachid. A took out the tnonev but arplit 1 f» r and 
(1. tain 1 1 an order from the Mutinf that the property 
si jul 1 remain und<T attachment in onler to satisfy 
any future onm whieh ahoull fall due und«r the 
lit roc and in payment of which B ihould mike 
d fault B failed to jay a further uiitalmcnt alien 
due and A o’ tamed an order for sale of the property 
4 1 imulf became the purch&sir and a at put m 
posse* irn I y tl e Court luAwitlutan Imp the claim of 
C who hal been in possession ever uncc hit purchase 
Iu a *uit by C to recover posscssnn — Held the 
Court had no j lower to make the order continuing 
the attachment the n~ht of attachment bon" only 
for famt actually due an 1 the ahole amount for 
ahicb execution issued bung satisfied out of the | 
proceeds tbo alienation of the j roperty to C wai not | 
toid as aminst A IUmdiiaw Mitteb r Kailas 
Nath Dptt 

[4BL.E.AC 20 12 W H. 457 

227 Alienation under attach 

ment not properly executed — for money 
j a d to stay foreclosure — Act l III of 18 59 e 240 
— Mortgage — Lten — In execution of n decree 
A the judgment creditor obtained au order for the 
attachment of certain property of B the jndgmeut 
debtor but it was not executed as required by Act VIII 
of 18o9 Tlit property was however ad» crtiscd for 
sale and IS obtained au order staying tho lute on 
a petition alleging tliat 4 had a weed to gtvo him 
time on condition that the attachment should remain 
5 _ood and d tlariug that he (B) would not alienate 
the property until the whole of the decree was 
satisfied. hubsqqnently B mortgaged a portion of 
tins property to C A assi"ned his decree to D 
upon whose application the property was attached and 
»ell and E became the purchaser C basing takeu 
steps to foreclose the mortga"C E to prevent such 
foreclosure paid the amount into Court Held that 
JE could not maiutain a suit agnmst C to recover tho 
amount so raid by him. The mortgage by B was not 
an alienation null and void under s 240 Act VIII of 
1859 B s petition did not create a charge upon the 


ATTACHMENT — onttnued 
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— continued 

injerty in favour of A Raaieswar Sixoh t 
I iiiiivc Ghose 4B.L, H., A. C 24 

PcTTZssrs '*iv> r Rau Ta>oo Ouose 

[12 W R. 491 

228 Alienation made under 

agreement for satisfaction — &am (ton of Court 

(.text Procedure Code 18o9 i 210 — The plaintiff 
fued to recover certain land which had been liypothe 
•ated to him in 1813 and sabscqucntly sold to him in 
l^CS while nndcr attachment in execution of a decree 
in a suit brought by the plaintiff to establish his 
hypotlieeatory claim The third defendant claimed 
under a mort -u,c j rl ir m elate to the hypothecation 
to the ]lamtiff anl under a sale prnr in date to 
the aalc to the plaintiff made to the third defendant 
whilst the land was under attachment m execution of 
the decree to the j lamtiff Held that the sale to the 
third de ftudaut which was made not under any agree 
ment with the i lamtiit for the satufact i u of the decree 
through the Court vv as inv alid by reason of s -10 of 
the Civil 1 roceduro Code bnt that the alienation 
to the plaintiff the decree holder durui" tho attach 
ment to satisfy the decree which was duly sanctioned 
I y tho approval of tho Court which issued the process 
of attachment was valid Anvav ckadavan i 
IrASAvniY I ill at 6 Mad. 65 

229 Bale by consent of judg 

mont creditor— Subsequent icitArfraieaZ of at 
taehment — " here a jud mCut debt ji raised a sum of 
men y by a sale of part of tho attached property and 
devoted some part of that moucy to a payment on 
ucc >unt t> the jud e ment creditor and tho judgmeut 
creditor thcreupm withdrew from the execution and 
from the attachment of tho property — Held that the 
attachment would not invalidate tho sale I bannath 
Mittzb » Souduoo CncNDEn Nath 

[7 W R,, 430 

230 Mortgage pending attach 

ment — Ctttl Procedure Code 18o9 t 240 — Held 
by LOCU and E Jackbox JJ that a mortgage of 
any kind made after attachment is such au alienation 
as is contemplated by s 210 Act VIII of 18o9 and 
is null and void MuieNOO Lall c Reet BiurNOim 
SUKQU - 0WIL 644 

23L Ctcil Procedure 

Code (1882) t 2/6 — Lease of property under at 
'ajhment — Held that a zur i pcsbgi lease and au 
oidiuaiy agricultural lease mad by a judgment 
Icbtoi of pro] city uud r attachment wen. alienations 
which wero void by reason of the prohibition contained 
iu • 276 of tho Code of Cml Procedure Devi 
Pbasad r Ualdeo LL.R 18 AIL 123 

232 Requirements of attach 

ment not complied with— CieiJ Procedure 
Code 1859 t 210 — Beforo an attachment can be 
relied ou under s 240 Code of Civil Procedure for 
tho purpose of invalidating any subsequent alienation 
it must be shown to have been duly made by a vmtten 
order issued and published llz the prohibitory 
uotico prescribed by law Dwabkanath Biswas c 
Ram Chundeb Roe 13 tv r, isq 
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ATTACHMENT— continued 

C ALIENATION DURING ATTACHMENT 

— continued 

233 ■ - C f»i/ Procedure 

Code 1859 ss 23J 2 o 9 and 240 -Held tint tlic 
alienation of property cannc t be declaicd void under 
the pi o visions of s 240 Act VIII of 18oD where no 
attuhment order was issued or notified in the 
manner prescribed by ss 23o and 239 of the 6aid 
enactment Where there was no attachment after 
the manner prescribed in Act VIII of 1859 but the 
property was advertised f r sale and the judgment 
debtor encumbered the pn perty with lien — Held 
that the decree h lder could sell the property but 
subject to liens w h'ch were n< t otherw ise proved to be 
collusive Saiioo Cdund » Geetdm Sman 

[2 Agra, 206 

234 Civil Procedure Code 1859 

8 240 (1882 b 276) Object of— Ctul lroce 
dure Code 18o9 a* 210 270 and 271 — A private 
alicnati n rf property while under attachment is 
null and void culy os regards the attaching creditor 
and tlinsc whi claim under or through the attachment 
Anund Latl Dow v Jullodhur 6/iau 10 B 1 11 
131 17 V S 313 fcllowcd 4et VIII of 18-9 
s 240 is for the benefit of an attaching creditor (sub 
siquent to and in defiance of whose attachment the 
piivato alienation thereby dccltrcd vnd baa been 
made) and of th sc claiming under or through lum 
and net foT the benefit of puisne attaching creditors 
whose attachment is laid later than such private 
alienation Balaji Bamcjiandra v GatAnan 
BabAji 11 Bom., 169 

235 Effect of good attachment 

on alienation - I otdabh alienation — An aliena 
tun of pre perty while under attachment is not abac 
lutely void for all purposes and as to all persons 
but voidable only and capable of confirmation 
Mahomed lut Goktjl Chdhd 

[IN W 19 Ed 1873 18 
eg as in case of the decree being set aside Jvo 
out Nakain r TootsEB Bam 10 "W It. 99 
[1J L R A, C 71 

238 • — — I oxd able (then 

at on — CtuI Procedure Code 18o9 s 240 — An 
alienatun of property attached in execution of a 
decree made for the bona fide purpose of satisfying 
the decree in respect of which the attachment has 
been made and where the consideration for the alien 
ation is applied to and Is found to he sufficient for 
the satisfaction of the decree is not invalid under 
s 240 of the Cede if Civil 1 rocedure Pvbmesucb 
ItAI V IIlDAYVTOOJLAH MBllPAP BAI t HlDAYCT 

oolxjui 1 N W 00 Ed. 1873 114 

237 — — Alienation after satisfac 

tion but before removal of attachment— 
< ie»2 1 r cedvre Code 18>9 s 240 — A judgment 
debtor satisfied a decree under which attachment of 
his property had been made He reported the satis 
faction 1 1 the Court and on the foil wing day he 
executed a mortgage f his \ i iperty Tbo day after 
the execution of the m rt age the attachment was 
removed by the Court Held tb it the mortgage if 


ATTACHMENT — continued 

G ALIENATION DURING ATTACHMENT 

— continued 

Iona fide was net null and void under e 240 of 
the Ccdo cf Civil Procedure Boldbe SiiiCtn v 
Kahaha IN TV 71 Ed 1873 125 

238 Private alienation Mean 

ing of— Ctnl Procedure Code 18o9 e 210 — Intel 
rent Act s 7 — letting order — The expression 

pnvato alienation in s 240 of the Code of Civil 
Procedure docs not refer to an alienation effected 
by a vesting order of the Insolvent Court under 
s 7 cf the Indian Insolvent Act such an aliens 
tiou is rather an alienation by operation of law than 
one by the judgment debtor Sarkies t Bvmpiioo 
Bars 11TW Part 6 p 81 Ed. 1873, 172 

239 Illegal alienation— Civil 

Procedure Code 1859 t 240 —Any alienation of 
property after attachment is illegal under s 240 
Act VIII if 1859 Jadudanotd Por r Bejoy 
Gobind Chowdry 7W B., 611 

Mooxvx. Singh t JIomjM Kooeb 9 "W B, 167 

JIONonun Lallc Juggomohhh Lau. 

[9 W B. 307 

240 Prior lease for attached 

property —Where landed property is attached in 
execution cf a decree tho p irty attaching is bound 
by a leaso obtained for it pnor to lus attachment 
Ieqbedo r Mahomed "Mpdessub 16 W It. 76 

241 Alienation after one decree 

and before another— Cut l Procedure Code 
1S59 t 240 — Although under the provisions of 
a.240of Act VIII of 1859 a private alienation by sale 
of pr perty after attachment can be impugned by the 
holder of the decree in execution of which it wiis 
attached if obstructive of tho executi m yet such 
alienation cannot be impugned by the holder of the 
d«ree under those provisions because it obstructs 
the execution of another decree obt ined by him 
subsequently to the date of the alienation MAHBTT 

DAB c RAnEEMHN 6 N W «17 

242 Alienation with know 

ledge and consent of creditor attaching— 
Cm/ Procedure Code 859 t 240— While certain 
imirn' cable property was under attachment the 
jud r roent debtor mortgaged it for value to the Mas* 
Soane Savings Ban! with tho kncwIed H e cf the at 
tachiug creditor tho Delhi Bank which acquiesced 
in and benefited by the mortgage The property w as 
subsequently released from attachment but was 
again attached and was brought to sale in execution 
cf the decree held by the Delhi Bank and purchased 
bj the defendants Tlic Mussoouefa rungs Bank sued 
the auction purchasers claiming the right to bring 
the property to sale on the ground cf its being m der 
mortgage to the Bank pnor to its purchase by the 
defendants It was held that under tbo circum 
stances the defendants must take the consequence* 
cf having purchased the property without having 
satisfied themselves as to its condition Bad it not 
been for tho conduct of the Delhi Bank however tho 
rule that a private bond fide aht nation for value of 
jroperty attached under Act Mil of 1859 is by 
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ATT A CEMENT — r# tin* d 
0 ALIENATION DUIINO ATT VCHMLNT 
— t nt nerd 

virtue «i m 210 1 tli \rt null and > id only 
■* *-»inst the attachm-* creditor or perwns who nuy 
acquire n.ht* nnd tct throw h the attachment wcml 1 
Lav e saved the defcndints, and it vrald have d ue 
*n, n twith«t4odin < * that the gate of the pn perty in 
suit trek place in pursuance of a attachment 

Dnmsru Di sc Mr* oobie ‘»atiwo« Ui'k 

[8 N W„ 200 

243 .. C. i/ Pro 

red re Code fHSSJ t 2"6— Aon nl granted dmr ng 
a ra^df flay aline 4 ent — ''u 1 eeguent dnehnrge f 
j dgment-delt a d tthrr talrr allaeSmmh — Claim 
f r rateable d itnlnt on — J {feet of d tchnrqe in 
render! 7 Jiret attaelment >■ feral ire at agamet 
all credit art — \ hllicm Was executed by the har 
n tet cf a txrwad n plan till » favour for » lutllc 
e <n ilrratim f r lie ibsclisrgc rf judunrot-dcl ts 
decreed against the tarwad. On or bef re the d-»ti of 
the aaid Lanom plaintiff 1 rather ha 1 placed tinder 
attachment the pr< j rtits rovered by the Lanom died 
I » e iccuti n f one of the oat 1 d erect but the claim 
haven;; been a tufted no C nit sale followed \\ lulc 
the Mid attaehment waa still subsistin'* and at a <Utc 
later than that of the lan m first defendant and 
other judment-ercditcrs apj lied for and obtained 
erJera f t the attachment of the nine properties On 
plamtifl • ruins; to eital luh the validity f hit kanom 
It waa eontinded that in consequctico of the and 
attaehment first d feudant would he entitled to rate 
atle diatnbuti n under ■ 2% of the Code of 

Civil Procedure an l that tins «na a claim enforce 
able und r the attaehment within the meaning of 
1.2 T Held that the kanom w u valid Tho attach 
incut subject to which the kancm had been granted 
rcaaed to be peratu c both aa regards the attach 
1 1 creditor and the other judgment-creditors when 
the judgment -debt war discliargc 1 and there could 
lie no sale by the Court nd no ir*bt on tlic part 
f the other creditor* in the circumstances to ai ply 
f r »uch a sale hTJlCUI Moossv r Maeki 

[LL.IL 23 Mad 478 

244. Title acquired by private 

purchaser — Incumbrance ere tied after attach 
me t — Civ l Procedure Code ( Act till rf 18’idJ 
* 2 tO — The title cd tamed by the 1 urchaaer on a pu 
v ate isle of prr perty in aatiafaction of a decree differs 
from that acquired up m a rile in execution Under a 
private tale the purchaser derives title throu B h the 
vend r and cannit acquire a title better than In* 
Under an execution rale the purchaser uotwithstand 
in that he acquire* merely the n ht title and interest 
f the judgment debt ir acquires that title by 1 pera 
tiou of Jaw adv crsely to the jud jnent debtor and 
freed frrm all alienation! and incumbrancer effected 
by him after the attachment of the pr perty 
sold In 1858 the rc*p< ndent obtained a decree 
against jj In 1603 in ratiafacti n thereof lie 
caused to he attached a decree for mesne profits 
inado in favour of It against the appellants m 
1800 In May 1865 tlie respondent obtained an 
order for the sale thereof bat instead of proceeding 
to executi n sale he purchased m 1866 the wh le oi 


ATTACHMENT— e nhnued 

C UILNVTION IIUI INO ATTVCIIMFVI 

the mrsne jnfits due under tin duru of 18bO by 

I mate sale from B Meanwhile in September 18C5 
nn erdr cf C< urt had been made between li and tho 
appellants rn their c nvent (but without the respon 
•lent bcin„ a party t it) whereby thcl decree for 
mesne prefits was set eff fro tanlo against a prior 
decree fra larger am nut which thenj pellants had 

btaincd a™aui»t H Held that the sale of 18G6 
haring been a pm ate me and nit in process of 
rxccuti n the rrsp nd nt only obtained saeh title as 

II bad in tlie decree f 1800 — ri a title subject to 

the effect f tlie order of September 181 m DncEir 
1 BOV ITU SAKIAL V 1 A1IKUMAB GjIOSE TABA 
cnAXDKi IluurrAcnAiwiA e Baikantkatit Sa 
will LLIh 7 Calc 107 

[ L. R 8 3. A., 85 10 C L. R 281 

245 - Ronewal of mortgage al 

ready existing — V renewal of a mortga «. already 
existing tti the [ raperty pn r to attachment trlnch 
d c* net enhance the charge is not an alienation 
within the meaning of a 27G of tho Code of Civil 
Iwccdwc MAlIADEYArrS r hnmmsA 1 AW 

[1LR. 4 Mad. 417 

24Q Alienation under attach 

raent making material error in desenp 
tion of property— tied Irocedure Code 1877 
e 276 — Attachment of tmmoiealle property — 
Private alienation after attachment — Applicati >n 
was made fi r the attachment in execution of a decree 
of a muafi hil lin„ belonging to the judgment debtor 
The numbers and areas pvcu in such application as 
the numbers and arms e f the lands c inpused in such 
liolling were the numbers and areas <1 certain reve 
nuc payi'V lauds and were not the numbers and aicas 
of any lands ltd l as muafi by the judgment debtor 
Ihc rdcr 1 f attachment described the pr perty ns di 
scribe 1 in the npjhcati n for attachment Tlicjudg 
meat debt r 1 a\ 1 „ alienated hy sale a muafi holding 
bel nging t him the decree li Idcrs sued t< have such 
alienation set aside ai \ id under tho jrovisnus of 
s 276 of Act \ of 18(7 Held that having re 
tard to the description given in the aj plication for 
attachment and the ider of attachment it could not 
be said that the muafi holding alienated by the judg 
inent debtor was under attachment at tlie time of the 
alienation aud its alienation was theref ic not void 
under s 270 of Act X of 18<7 Hell als> that 
the matcnal lmsdescriptnn of the property m this 
casein the order of attachment pr tcctcd the alieDoes 
who are bond fide purchasers from having the alien 
ati n set aside as v id und n 70 os the attach 
ment c uld urt nuclei the cucumstanccs bo held 
t have been duly intimated and mide known as 
1 equired by that secti u Gcmawi 1 Habdwar 
Pawhet L L R 3 All 898 

247 Conveyance under award 

directing it— Cm/ Procedure Code 1877 * 2?6— 
Decree tn accordance icith atcard— Execution of con 
xet/ance— Private alienation —By agreement be* 
tween L and Q the parties to a suit the matters in 
diffeitnce between them wero referted to arbitration 
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ATTACHMENT — continued 
C ALIENATION DURING ATTACHMENT 

— continued 

An award was made directing that L should transfer 
certain property to Q by way of sale Between the 
day the award was made and the clay a decree was 
made in accordance with the award such property 
was attached in exeentun of a decico against 
L After the attachment L in compliance with the 
decree made in accoi dance with the award executed 
a conveyance of such property to Q Held by the 
I nil Bench (affirming the decision of Straight J 
and rev eraing that of Sfankje J ) that such con 
veyance was not a private alienation in the sense 
of s 276 of Act \ of 1877 and was therefore not 
\oid under that section as against a claim enforce 
able under such attachment Q urban All r Ash 
RAT All I. L. R. 4 All 219 


248 ■ 


. - — Expiry of attachment 

Effect of onalionation — Cuil Procedure Code 
» 276 —A private alienation of property under attach 
meat is void under s 276 of the Civil Procedure 
Code as against all claims enforceable under the 
attachment only Where therefore property 
attached in execution of a decree was alienated and was 
after such alienation again attached the first attach 
ment havm 0 expired and was brought to sale in pur 
suance of the second attachment and the purchaser 
sued for possession of the property claiming on the 
ground that the alienation of the property was void 
under the provisions of s 2/6 — Held that ns no 
claim was enforced or was enforceable under the first 
attachment under which the property was alienated 
but the purchaser was claiming under the second at 
tachmeut such alienation could not be assailed under 
the provision of s 276 Gobihd Sirgh t Zalim 
S i>on X L R, 6 AIL 33 

240 Alienation after imper- 

fect attachment of immoveable property — 
Private alienation after such attachment — Civil 
Procedure Code ss 474 2”6 292 sch IV ho 
141 — A judgment debtor whose property had been 
attached in execution of a money decree sold the pro 
peity and out of the price paid into Court the 
amount of tlie decree and prayed that the attach 
ment might be remoi ed. IV hile the attachment was 
subsisting and pnor to the sale the holders of 
other money decrees against the »ame judgment 
debtor preferred applications purporting to be made 
under s 20 o of the Civil Procedure Code and 
praying that the procctds of the sale of the property 
might be ratcahly divided between themselves and the 
attaching creditor The Court refused to remove 
the attachment until these creditors had been paid. 
It was found that the sale by the judgment debtor 
was a 6 nafde transaction entered into for valuable 
consideration Held that inasmuch as no order for 
attachment of the property was passed in favour of 
160 decree holders m maun r provided by e~ 274 
i.i , Procedure Cod their claims were not 
entitled to the protection conferred by B 2,6 
against private alienations of property under attach 
ment that these claims were not enforceable under 
the attachment which was made that the sale by the 
judgment debtor was v ahd j and that execution of 


ATTACHMENT — continued 

6 ALIEN ATION DUE IN G ATTACHMENT 
— continued 

the decrees could not take place Per Mahjiood J 
— That s. 276 of the Civil Procedure Code being 
a restriction of private rights of alunatton should be 
ttnctly construed that before property can be sub 
jetted to such restriction there must be a perfected 
attachment that the or lers passed under s 29a did not 
amonnt to snch attachment audtbst even assuming 
them to amount to such attachment they net having 
been duly intimated and notified could not male 
the prohibition of s 2/6 applicable to the case 
J lahadco Duley v 23 hola hath Hichit I L 2? 5 
All 66 Anand Lall Hass v Jullodhur Shatc 14 
Moore s I A 543 10 B L P 131 Bamencar 

Singh v Bamtanu Ohose 4 23 2 21 A C 24 
2nd ro Chunder Baboo v Dunlop JO IV A 264 
Gobtnl Singh v Zalim Singh 2 L if 6 All 33 
and Gumam v Hard i arPandey I L 21 6 All 
693 referred to Ganoa Pin v K hush AH 

(XL.R.,7A1L 702 

250 — Claim to rateable distri 

bution tinder s 295 — Ctttl Procedure Code 
ss 276 29j — A claim under s 29o of the Civil 
Procedure Code is not enforceable as an attachment 
against which an assignment is reudertd void by 
the provisions of a 270 GangaHmY R1 ushali 2 
L R 7 All 702 followed. In June 1883^ J> and 
C obtained separate money decrees against amongst 
others 2 as executor under the will of his father 
Some time in 1684 B attached the whole of the 
testator t properties in execution of his decree and A 
and C applied for rateable shares in the sale proceeds 
On the 2nd June 1884 the parties came to an arrange 
ment by which it was agreed that 23 a claims should 
be satisfied by means of all the attached properties with 
the exception of om winch should be left free for the 
benefit of the other judgment creditors By a deed 
dated the 16th June but which was found to have 
been actually executed on the 17th T conv eyed this 
property to A and on the 17th Jane all the other 
attached properties were sold in execution of B s 
decree and on the same diy B put in an application 
for tho removal of his attachment from this property 
D another dieree holdT on the 16th June applied 
to he included in the rateable distribution of tho jro 
perties attached by B aud on the 30th J nne 23 
attached the property sold to A in execution of his 
decree J. prif erred a claim to the property which 
was disallow ed and A thereupon brought a suit to 
establish her right to it on tho ground ( inter ahd) 
that B s attachment had ceased to exist on the date 
of her purchase and that the sale was a valid one 
Held that the sale to A was valid amunst H 
DurGa Churn Toy Chowbhsy v EIOnmohini 
Dasi ILE Ifi Calc 771 

25L Sale of tenant’s interest 

by landlord pending attachment by Civil 
Court — Madras Act VIII of 1865 s 33—Cttil 
Procedure Code ss 276 29 o —Tho interest of a 
tenant m certain land having been attached by his 
creditor tn execution of a decree for money the land 
lord attached the same land for arrears of rent 
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ATT A CHMENT— e o * I ia d 
C. ALIENATION DURING ATTACHMENT 
— contltded 

bron t ht it to sale and purchased it under the pro* 
vunai <1 tbe 1 cut 1 ccovtry Act, Hie creditor 
subsequently purchased the interest cf the tenant, 
which « as s Id in execution of his decree Iu a suit 
ty the landlord to have the sale to the creditor 
declared invalid , — Held that the landlord s purchase 
was subject to the creditor’s attachment bcuai 
mania r 1 AJASAU X. I* R. 8 MqcL, 673 

252. Attachment for arrears of 

revenue -Subsequent attachment In exccu 
tlan Of decree — Madras Aliart Act {Madras 
Act Iofl%6) $ 2S — Certain land was put und-r 
attaehment for arrears cf revenue under the Madras 
Ahhan Act a. 23 the same land was subsequently 
attached in execution t J a money decree against tlie 
defaulter and the defendant purchased it at the 
Court sale The OJlcetor of the district inters cued 
in cxccutim and ebjeeted to the sale cf the land 
in quests m but hit objection mi rejected. A suit 
was now brought in tbe name of the Secretary of 
State fra declaration that the land was liable for 
the arrears of revenue in respect of which the attach 
rnent under Ahhan Act had been made Held that 
the plaintiff was entitled to the declaration asked for 
SABANOAXAKI C f-ICBETABY Or STATE TOB INDIA 

[LLR. 18 Mod., 470 

7 ATTACHMENT TENDING APPEAL 

253 * Attachment before judg 

ment— Continuation of attachment — A plaintiff 
bef re judgment attached defendant t property hut 
the suit was dismissed by the High Court on ajipeal 
He filed an appeal to tlic Pnvy Council and on his 
application the High Court held tliat it could not 
continue tbe attachment over the defendant a property 
pending the appeal of the plaintiff ti the 1 nvy 
Couucil n r could it call in the defendant resj u 
dent to pve security for the value of the propeity 
attached befirc buu* all wed to remove it Ik be 
Ditta Habaxman Mho 3B LH F B 46 
In the matteb oy Ditta Habccbmab Mkou t 
Modboosudun Fyke 12W E F B 16 


8 LIABILITY FOB WRONGFUL 
ATTACHMENT 

264. Claim to attach property— 

Civil Procedure Code u 278 253 4b 3 — Attach 
meat before judgment — Liability of creditor echo 
canted attachment of good t not belonging to the 
debtor — Damages ajter tale — Difference between 
JSnglul and Indian laic on the subject — Orders 
for attachment in security under s 483 of the Civil 
Procedure Code being issued on the ex parte apph 
cation of the creditor who is bound to specify the 
property which he desires to have attached and its 
estimated value it f jllows that the attaclimeut is the 
direct act of the creditor for which he is imto ediately 
responsible Should the poods be proved not to 
belong to tha debtor tho Iitigatiou and delay and also 
any depreciation of the goods by an intermediate fall 


ATTACHMENT— continued 

8 LI VBIL1T1 FOR WRONG! UL ATTACH 

MENT — concluded 

m the market between attachment and sale are the 
natural and necessary con sequences of the creditor’s 
uulawful act The plaintiff having taken without 
surer* the summary proceeding under s 2/8 to get 
tbe release of goods attached under s 487 in a suit to 
winch he wss not a party afterwards m a suit brought 
1 y him in acci rdanee « ith s 2S3 established las right 
of property in the goods Held that (a) in order to 
entitle lnm to the full indemnity for the wrongful 
attachment lie was lift bound t > allege aud prove 
that the defendants had resisted his previous apph 
cati n under * 2/8 maliciously or without probable 
cause and that (4) the goeds having been sold 
under the Court s order tlie difference ill market 
value of tbo goods at the tnno of their attachment 
(November J8S3) and their price when they were sold 
(Juno lS'U) the sdlm n prices having fallen mterme 
liatcly must be added to the damages Held also 
that without bringing under review the judgment 
under a. 2/8 the effect of the judgment in the suit 
brou-ht m accordance with s 283 w as to supersede 
the order under s 2/8 and to render it inconclusive 
The procedure on attaehment not being the same in 
India as in England where a judgment creditor is 
not mpoDsit le for the consequence of a sale under a 
judicial order of goods taken m execution in satis 
faction of Jus debt that propositi m does not hold 
good under the Indian procedure and Walker v 
Oldmg 1 H ft C 621 9 Jur A S 63 82 L 
J Bxch 142 is inapplicable to the latter KiS 
sonmonuN Ror c Habuckii Da3 

[LL R 17 Calc 430 
LE.17IA 17 

9 STRIKING OF! EXECUTION PPOCEED 
INGS EFFECT 0! ON ATTACHMENT 

266 Effect of striking off 

execution proceedings how it affects 
attachment — The striking an execution proceeding 
off the filo is an act which may admit ot diffeiont 
interpretations accoiding to the circumstances under 
which it is done and no general rule can ho laid down 
which would govern all cases of that kind but 
having regard to the circumstances of tho present 
case nr that the Court below had no opportunity of 
considering the circumstances under which tho several 
execution proceedings were dismissed it could not be 
held that there was no subsisting attachment and 
that the order of the Court was bad in law Bhag 
wan Ramanvi Das i Kuetteb Mom Dabsi 

[1C W N 817 

258 — Revival of attachment on 

reversal of sale in execution of decree — An 
attachment once legally made, is revived upon the 
reversal of the sale m execution Goknq Singh u 
MUDDTTN MOllIJN &INGH W R 1884 20 

Mouesh Nabaik Sing r hi buna mind Misseb 
[2 Xnd. Jur O&l 6WRPC 7 
Marsh. 602 9 Moore s L A 324 

267 Striking off ca b for neg 

leet to pay talabaha fees — An attachment 
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ATTACHMENT — continued 

9 STRIKE G OFF EkECUlION PROCEED 
INGS EFFECT OF ON ATTACHMENT 
— coniine d 

cannot subsist when tlic suit Jias been struck off for 
Hcglcct to pay in the talvbana for the servico of the 
necessary sale processes Fdubiioo Doss r Goma 
Bhpjun Singh 5 W It, Mis. 4 

258 ■ — — — - Extinguishment of attach. 

tnont — Act XU1 of 1859 t 270 — Execution of 
decree — Striking off execution case — Money decree 
■—A obtained a decree a ainst C fir p-escssion and 
lnesne profits but no specific amount of moose profits 
Was then assessed In 1864 A in execution cf his 
decree attached laud belonging to C but the execu 
tion caso was struck off the hie in I860 After soveral 
ineffectual proceedings A re-attached the property in 
March 1869 In execution of a decree nga. nst C B 
had in February 1869 attached the same property 
The property was sold under A s attachment in May 
3SG9 and on the application of A the ‘'ubordmatc 
Jud 0 o on the strength of A * attachment in 1864 
tovo pnonty to A s claim o' cr that of B The 
balance of the sale proceeds after s itisfactiou of A * 
decree was only sufficient to cover a small portion of 
the decree obtained by B In a suit by B against A 
hnd«.r s 2/0 Act % III of 18o9 to recover tho amount 
cf her claim which runamod unsatisfied — Meld that 
the attachment of A in lb 64 on the strength of 
Which A s claim waB considered by the Subordinate 
J udge to hav e priority o' er that of B wa* not a soffi 
cient and valid attachment under s 270 Tho attach 
tnent contemplated by that section means an attach 
Jncnt after a final money deo-po Meld also that the 
sinking off of the execution case of A in 1865 caused 
an extinguishment 0 f the effect of the attachment of 
1864 IJinda Bides r Lalia GorEENATH 

[14BLE. 323 21WR 60 


259 Sinking off exe 

Culion case —The striking off of an execution pro- 
ceeding affects only tho files of tho Cturt and the 
application for sale and dees not interfere with the 
continuance of any attachment under tho decree which 
is executed Nadir Uossain r Pkaroo Tnovit- 
dabinbe 14B L.E. 425 note 10W B, 256 
JtiaoBifNDHoo Skin v JBurawAN Chtnder 
1)088 17 W R,, 16 


260 - — — - — — Effect upon 

maintenance of atl iclment of order iismisstny 
application for ere ution — Where property has 
once been attached in executi n of a decree on order 
merely dismissing an application for execution which 
order docs not contain specific words w ithdrawing the 
attachment and which is not an order declaring the 
decree incapable of execution will not have the effect 
of raising the attachment and if in nppoal such order 
5* set aside tho lecree holdor will be In the same 
position as ho was before and entitled to the full 
benefit of tha attachment Outgo Bat 1 Sakeena 
Begum 5 A M 72 Badir Uo„e n v Bearoo 
Thocildar nre 14 B L It 42o uni Gala* lake ja 


to 


Siam Soonduree Kooeret iZ II £ 143 referred 
Bank or Upeeb India c Snxo Fbasad 

[I. JU R , 10 AIL 482 


ATTACHMENT— contt n«ed 
9 STr IKING OF! EXECUTION PROCEED 
INGS EFFECT OF ON ATTACHMENT 

— continued 

26L Continuation of attach 

znent. — If property is once attached tho attachment 
will subsist if not expressly abandoned by tho party 
at wh se suit it was issued until an order is 1 sued for 
its withdrawal even although no further steps are 
taken on tho attachment w itlim a reasonable period 
A mere striking of the execution case off the file by 
the Court of its own m tion without notieo to or 
consent of parties will not invalidate an attachment 
Jhatt Sahp o Rawchaeaw Lai. 

13 B 1*. R. Ap , 88 11 W R. B17 
RamchahanJLall r Jhatu Saitu 

[12BLR, 413 note 14 W R, 25 

282 — - ■■■■ — Striking off 

execution case — Release from attachment — The 
striking off of a caso from the file while pending in 
execution dies nit release a property from attach 
ment GOLAM k AHESTA r SHAMA StJNDOBI KuABt 

[3BLRAp 134 12"WR 142 
Contra Kdai>EU| HossBin Khan r Kaiee 
1 bkshad Sinoh 8WR49 

203 Attachment before and 

after decree— Striking off execution tale pro- 
feedings —Meld that attachment issued after suit 
supersede* the attachment order obtained during the 
pendency of the suit and that the former wras taken 
off the property when the salo proceedings were struck 
tff the tile Ram Jkwam t 1 am Raid 

12 Agra 190 

204 Implied xvithdrawal of at 

tachment — fho impJud withdrawal of an ordci of 
attachment c' cu though such order was not formally 
withdrawn but was understood to be withdrawn by 
tt e decreo holder bar* objection against tho validity 
if alienation of tho attached property by mortgage 
or otherwise Juqhn Nath r Ghaseebam 

[1 N W 32 Ed. 1873 30 

265 Case struck oft for conve 

mence of Court — Stag of execution for fixed 
period — I xecution cases in which a *alc or other pro- 
ceedings are stayed for a fixed period at the request 
of the debtor and with the consent of the decree 
lolder should Hot bo struck off till that period lias 
expired and if struck off for tho convenience of the 
Court by an order which provides for the continuance 
of the attachment sale may fellow within tho said 
Period without a fresh attachment CllDUTTN IiALL 
CnowDHBt r Doji on Latl 0 W R, 205 

260 Stag of ere eve 

tion for fixed period — Certain property haw >g been 
attached and advertised for aale in execution of a 
money decree the decree holder asked the Court to 
stay further proceedings f r six weeks as tho debtor 
had made part payment praying that the attachment 
might be considered to be still in force The execution 
case was accordingly removed from the file. Held 
that the ordtr striking the caso off the file for tho 
convenience of the Court did nit put an md to the 
attachment Meld (.Jackson, J dissenting that 
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ATTACHMENT — rout ■ ed 

*» vti JKINT OH I \rCUTION n OCFFD 

inc- ehict m on vmcmifvr 

— f */ « rf 

the attachment continued In force n twilhstandmi. a 
year's dcfir on the part <f the y a lament *ert liter In 
■Pilling a-iin f r execution DlCO*Il r Kalet 
1 ibsiiad hivcin 12 W JL 200 

237 — Order etriking off attach 

ment pending appeal.— An crvlerstnkin off an 
attachment pending an ajpeal don net release the 
rr perty from attachment. Snziv NaBAjv ^ivGir r 
Milieu 17 NV It. 234 

208. — i. — ■ n&.attachmcnt— llandon 
nrnt of attach me / — ^rmble — A re-attachmcnl if 
pr porty aTtcr die oe d-vs not imply an abanduituc t 
of an attachment fbtamed before decree TiMKEHim* 
Da i ‘•cebow/i r k rsrrx»im Brooi 

IL I* R. 0 Calc, 120 

230 — Stay of execution, keeping 

attachment itt force— Core etruck off the filet 
of the Coart — U here a »alc of attached property u 
tayed 1 y a Court up m the api licati a of the jud„ 
jDi-nt-dd ter cn cmditi u of the attachment remain 
i g in f rce the subsequent striking off of the applies 
turn for execution from the file of the Coart doc* not 
affect the n hta of the decree holdn- llrtoci Pro 
SHAD DlCIIIT r CaiJA Ka*T f innu 

[L I* R, 8 Calc, 61 11 C R, R, 113 
R Ik, B I. A, 123 

270 Order postponing sale and 

striking case off the file— Effect of on attach 
men/— "hire prop rty ha» been attached in xccti 
fina of decree and the parties applied that tl c tale 
mi ht be postponed, the Court executing the dime 
ordered the aale to be poet pot od, and the ca»e to be 
struck iff the file Held by the majority f thr 
Court -the Cnnr Justice and Tobebts Tcbveb 
and J-fAbkie JJ (1 0S3 and Peabsov JJ dissent 
inp)— that inasmuch as there was no rdcr passed 
direetin„ the remoi al of the attachment but on the 
contrary it appeared that it was tl e mtci ti n of the 
Court and of th parties th t I he attachment should 
continu the direction that tl e case should bo (track 
off the fie of pending ca fi did not operate to remove 
tho attachment Antstnj Howhto Ivssw t Mad tram 
Azeesi h n»v 1 IT W 6 Ed. 1873 48 

lAgrft F B Ed 1874 176 

27L Caee struck off file of 

pending esses— Effect of on attachment —A case 
of execotun of decree in winch an attachment had been 
taken out was struck off the file of pending cases b\ 
the order of the Court executing the decree The 
I lam tiff never aBkedfir or consented to the with 
ilrawal of the attachment nor did the Court by any 
formal order withdraw the attachment Held that the 
attachment waa not terminated by the order which 
•truck the caee off the file of pending cases MooKhe 
Burnt Bai r KiMPnui. Sinoo 6 HT "W 70 

272. — Effect of on 

attachment —The attachment of property by a jad" 
inei t-or ditor ceases on lus exeiuti n case being struck 
ofi the file and ha Is remitted to I is former position of 


^ ATTACHMENT— cos* ased 
9 STPIK1N0 OH IUCLTION ITOCFED 
INGb Hirer Ol ON ITTVCHMFNT 
— cent a net 

a simple jut ment-creditor and must begin de noro 
and rc-attach the property bef re a sile at lus instance 
can take place LrcilMEErrr r Lekbaj llor 

[8W R 416 

273 Attachment without direc 

tlon that money should be held subject to 
further order— Dismissal of tuit— Effect of in 
attachment — Cel 1 rocedure Code lbj9 e 23" — 
Where an attachment of monev in the bawls cf a 
Deputy C« 11 -ctor was made by a Civil Court without 
any such diriction si U enjo ced by * 237 Civil Iro 
ccduri Cod that the money should be held subject 
to the further order of the Curt it was held that 
the attachment ceased to ho binding when once the 
suit was dismissed. LrcmiEEPPT bivoir DOOQOH r 
Hrurmir 14 W R 101 

074 Release of property from 

attachment— Ci n/ Procedure Code t8>9 t 246 
— 1 ffect of decree in euit to ctfablteh right — 
Certain pnpcrtv having been rt leased from attach 
merit on a claim nuulo under Act dill of 1859 s 24P 
the attaching creditor brought a suit and obtained 
a dome establishing Ins right of attachment Held 
that the off ct of that decrie was to set aside the 
order of release and t > rcstcre the state of things 
which it luid disturbed Mahomed dt abbis r 
riTAMBUB SEW 21 V E 435 

276 Stay of execution ou 

security pending appeal— Alienation pending 
attachment — Striking off execution case on tn ah 
l tty to yite security — dVhilc an appeal friin a dierre 
was pending l cf rc tho Pnvy Council the decree 
h Idir (A!) applied f r execution and attached the 
property of the jud ment debtor (D) who thereupon 
obtained an order of the Ilvli Court for stay of sale 
until security c uld be furnished The decree holder 
ha ing failed to furnish adequate security the exc 
cution case was struck off The appeal to the 
Privy Council having been dismissed the decree 
hdder revived execution proceedings adding costs 
and interest to her original claim Upon this a third 
piety intervened, and injected its tlvi a'AazhsMvA 
the ground that he had obtained a mokumri pottah 
fthe properties f run B s representative Theobjee 
ti n having been allowed under Act \ III of 18 9 
■ 246 AI brought a suit to have the moburan declared 
to be invalid and fictitious Held that plaintiff was 
not required to cauao At s admitted proj rutary right 
to be sold before she could maintain her suit Held 
that the act of the Court m striking off the execution 
proceed ng becauso of the inability of the decree holder 
to furmah the required aicunty was only for the 
convenience < f business and it left intact all the 
proceedings which had been taken up to that stage 
nor did the decree holder abandon the attachment 
which was therefore subsisting when tho mokuran 
pottah waa granted Accordingly the alienation of 
the property by the pottah was invalid and vnopeia 
five Soondcr Sucan r Buhoobia Atcu Bashes 
[24/W E 30 
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ATTACHMENT — concluded 
9 STPIKING OFF EXECUTION PROCEED 
INGS EFFECT OF ON ATTACHMENT 
— concluded 

276 Sale at instance of one 

attaching decree holder during the pen 
dency of other attachments— Priority of 
attaching creditors — Rival decree holders — Civil 
Procedure Code (Act T III of 1859J ts 240 242 
and 270 and Act XIV of 1882 ss 2S4 and 295 — 
When al property is sold in execution of a decree it 
cannot be sold ogam at the instance of anotha decree 
holder who may have attached it before the attach 
ment effected by the decree holder under whose decree 
it is actually sold and when a judicial sale takes 
place all previous attachments effected npon the 
property geld fall to the ground. Kasht Nath Roy 
Chowdiiby r Surbanand Shaha 

[I LB 12 Calc, 317 

277. Stay of execution and strik 

ing off case for the present — Duration of 
attachment— Tffect of mortgage made after strik 
mg off of execution proceedings — An application 
for execution of a simple money decree having been 
made on the 6th December 1873 and fresh attach 
ment made thereon m terms of an arrangement 
between the judgment debtor and the decree holder 
the proceedings were on the 31st December 1873 
stayed for a month and the execution case was by an 
order struck off for the present the judgment 
debtor undertaking not to alienate certain property 
in the meantime Nothing was done by the decree 
holder until the 30th November 1874 when a fresh 
application for attachment and sale was made On 
the 2nd February 1874 tho judgment debor had 
mortgaged the property in question Held tnat on 
that date there was no subsisting attachment and 
that from that time the mortgage lion attached to the 
property Gunoa Gotti Pal c Ram Sunder Ddtt 
[8CLR, 157 


ATTAINDER LAW OF— 

See English Law 

[L L. R, 10 Mad. 384 

ATTEMPT TO COMMIT OFFENCE 

See Criminal Intimidation 

[ILB. 11 Bom 370 
See Pate LLB. 5 Bom. 403 

See Sentence — Sentence apter previous 
conviction 21 W It. Cr.,36 

LLE. 3 AIL 773 
L L. IL, 5 Bom. 140 
L L. R. 14 Calc. 357 
LLE. 17 AIL 120 123 

1. Acts necessary to constitute 

an attempt— Pina? Code s 511 — S 511 of the 
Penal Code was not meant to cover only the pcnulti 
mate act towards completion of an cffence and not 
acts precedent if those actB are done in the conrse of 
tho attemjt to commit the offence are done with 
the Intent to ccmmit it and done towards its com 
mission. Whether any given act or eenes of act 


ATTEMPT TO COMMIT OFFENCE 
— continued 

amounts to an attempt of which the law will take 
notice or merely to preparation is a question of fact 
m each case In the matter op the petition op 
MacCbea I L R 15 All , 173 

2 ... Mischief hg fre 

— Possession of a fire hall —Held by GLOVER J 
that incendiarism having on several occasions 
occurred in a village produced by a ball of rag 
with a piece of burning charcoal within it and the 
prisoner one evening being discovered to have a ball 
of that description concealed in his dhoti which con 
tamed burning charcoal he is under s 511 of the 
Penal Code guilty of an attempt to commit mis 
chief by fire The possession of the instrument to 
commit mischief by fire and the going about of the 
person with it are sufficient to raise a presumption 
that he intended to commit the act and had already 
begun to move towards the execution Thcso facts 
aic sufficient to constitute an attempt Held by 
Mitter J that the possession of a fire ball and 
moving about with it cannot support a conviction 
under ss 43G and 511 of the Penal Code These facts 
are not sufficiently indicative of an intention to 
destroy a building used for human dwelling To 
constitute an offence under s 511 of the Penal Code 
it is not only necessary that tho prisoner should have 
done an overt act towards commission of the offence 
but that the act itself should have been done in the 
attempt to commit it Queen r Datal B iwri 

[3 B L R AC., 55 

3 . Attempt when 

offence could not le committed — A person cannot be 
convicted of an attempt to ccmmit an offence under 
s. 511 of the Penal Code unless the offence would 
have been committed if the attempt charged had 
suceeodod Jn the matter op the petition op 
Riasat Alt Fmpress « RlASAT An 

[LLR.7 Calc 362 8CLF 672 

4. Attempt to murder — 

Inconsistency between English Daw and Penal 
Code — In ordeT to con titnte the offence of attempt 
to murder under a 307 of tho Penal Code the act 
committed by the prisoner must ho an act capable of 
cansing death in the natural and ordinary courso of 
events Alxter under a. 611 taken in connection with 
ss 299 and 300 Therefore where tho prisoner pre- 
sented an uncapped gun at F G (believing the gun 
to be capped) with the intention of murdering him 
but was prevented from pulling the trigger — Held 
that he rould not he conv leted of an attempt to murder 
npon a charge framed under s 307 of the Penal Code 
but that under the same circumstances he might be 
convicted npon a charge of simple attempt to murder 
framed undir b 611 in connection with ss 299 and 
300 Apparent inconsistency between the English law 
with reference to attempts as laid down in Reg v 
Collins 33 L J IT C 177 and the provisions of 
the Indian Penal Code explained. Reg v ^i? 3II vrr 
(4 Bom Cr 17 

5 Penal Code ss 307 

—Murder —The accused Btruek the deceased 
eo blow s on tho head with a stick with the Intention 
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ATTEMPT TO COMMIT OFFENCE 

of killing luxn The tarascd fill A wn scnvrle** on 
the pr and. The accused believing tint ho nti 
dead set fire to the hnt in which he was lying with 
a view- to wnoie all «»d nee «f tho crime The 
m< heal evil nee showed tint tliohl w» struck 1 y the 
accused w ere n t likt 1 Vtocanse death, anil di 1 nc t rau»e 
leath and that dratb>aa« really caused by injunt* 
fntn turning when the accusid *t fire to the hnt 
o\s J di sentin ) that the accuse 1 wa* 
guilty of attempt to mnrd run! r*. 30“ of the 1 cnal 
Code Per Pan J — The accused waa guilty tf 

murder und r • 30_ < f the Penal (oil Qrars 
Lurnt s r KnAMiC I. L. IL, 15 Bom. 104 

O Faete a eeitnry to 

eon it fufe aaet attempt—'' oil ef th I mal 
Code ilont apply to attempt* to commit murlr 
which are fully and exclusively j rnndctl for by 
a 30“ of the a* id Code A person i* enmmally 
responsible ft an attempt to commit murder when 
with the intention or knowledge requisite to 
it* ti mmisnen hi ha* done the lad proximate act 
neectiory to couititute the completed tffence ant 
when thecimplrtion of the iff nee is only presented 
by ■ me cause independent of hi* volition Queen 
Fiipbe s e Nidiu LLE 14 AIL 38 

7 Intention— h note 

ledge of probable eomeotteivee of act—Freiump 
t on —Where a wiman of twenty jean of a-c wa* 
fiundtohave administered datura to three number* 
of her family it wa* held that »lie must be presume! 
to have kn /wn that the a lmmiitrati n of datura wa* 
likely to cause chat b allliough she might not Lave 
administer! d it with that intention Queen Firm ess 
r TcLeni LLE 20 AIL 143 

8 A jouug Uratinnn 

widow wa* confined of a child The chief con»tall 
if pflicc actin a* lie stated on information tl at 
the areuied was alxut to kill n tabs weuttoscarcl 
her hrutc with a number of men and found 1 < r 
lying on the first floor and diicovcred on the lecinl 
floor i Ira | new born child wrapped up in a 
clcth with a c joking pot turned over it Tie 
Pisst n» Jnd„e c nnctel the aec ned of attempt t 
murder Tie High Ciurt n appeal rivcrsod the 
conviction on tho grounl that the evidence wa* 
insufficient to support it ItEO v Chima 

[8 Bom. Cr 104 
—Attempt at dacoity — S 511 0 f 
dot* n t apply m a case of dacritv 
Where a pn»oneT was found guilty of an attempt at 


the Penal Code dot* n 


dacoity under that section and of causing grievous 
1 urt in such attempt under e 397 and a sentence of 
tine# years rig rous impnsonniont w as passed on him 
tho finding was amended by striking out ss 397 and 
611 and «ub-titutiti 0 s 39o Queen c Loonek 
[7 VT R. Cr 48 

10 — Attempt to fabricate false 

evidence— Concealment of tail —Facts showing 
that an accused person had dugabile intendin'* to 
place salt therein rarrdcr that the discovery of Iho 
salt so placed mi->ht 1 t used m end nee against his 
enemy in a judical proceeding would justify a 


ATTEMPT TO COMMIT OFFENCE 

— continued 

conviction f >r an attempt t ) fabricate false evidence 
Queen r MrvM 4 N W 133 

U Attempt to commit forgery— 

Penal Code it 4G7 511 — Intention to com 
mif offence —To couititute the cffenco of attempt 
under *. oil Penal Code there must be an act done 
with the intent bn of committing an efftnci and for 
the purpose of committing that offence and it must 
be dmo in attempting the commission of the offence 
The provisnns of 1 511 Penal Code d) cot extend to 
make punishable as attempts acts dono in tho mere 
stage cf preparation Alth lugli such acts aro doubt 
less d ne towards tho commission of tho offence thoy 
are not d ne in tho attempt to ccmmit the offence 
within the meaning of tho word attempt as used 
in the section queen * Lamsahun Cuowbet 

[4 N W„ 40 

^Pz ~ — Penal Code ti 467 

and 511 —Forgery— Facte necessary to constitute an 
attempt— Abetment —One C calling himself AT the 
son of B went to a stamp vendor accompanied by a 
man named A S and purchased from him in tho name 
of A a stamp paper of the value of 4 annas The two 
men then went to a petition writer and C again giving 
hi* name as A they asked the petition wntcr to write 
for them a bond for R 0 payable by KtoKS The 
petition wntcr commenced to wnte tho bond but 
his suspicions being aroused did not finish it but took 
C and A S to the nearest thana Held that under the 
above circumstances A S was n»htly convicted of an 
attempt to rommit the offence defined in s 407 of the 
Penal Code and C of abetment of tho said attempt 
Queen v Ram So run Chonbej 4 It IP 46 referred 
to Queen Fmphess r Eaxyav S 1 no n 

[I L E 18 AIL 400 

13 Attempt to cheat— Penal 

Code es 417 611 — In a prosecutiou for an 
attempt to cheat under as 417 511 of the 
Penal Code the accused was charged and connc 
ted of hav mg at the central octroi office made false 
representations as to tho contents of certain kuppas 
(skm vessels) tho object of which was to obtain a 
certificate entitling him to obtain a refund of octroi 
duty Prior to granting the certificate tho octroi 
officers examined tho contents of the kuppas and 
found that tho representations of tho accused 
regarding them were untrue In consequence of 
this discovery no certificate was given to him and 
ho was charged and convicted as above mentioned. The 
procedure necessary for obtaining a refund of octroi 
duty was that the central office on satisfying itself that 
tho articles produced wero of the nature stated would 
grant a certificate which certificate would have to be 
indorsed by tho outpost clerk when he passed the goods 
(on which refund was claimed) out of the town and 
the owner would have to take back the ecrtificate so 
d ir./jfi C r tral office and Present it to be 
1 *,*^ H'ld that e ven assuming the accused to have 
represented the contents of the kuppas as 
alleged he had not completed an attempt to cheat but 
for cheatln " and that the 
pallia ., n U8t thercfore bo set aside Queen 
Empkess o Ddundi 1L8 8 AIL 304 
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ATTEMPT TO COMMIT OFFENCE 

— concluded 

14 Currency Office — 

Application for payment of lost hah es of currency 
notes — h man may be guilty of an attempt to cheat 
although the person he attempts to cheat 19 forewarned 
and u therefore not cheated JR v ltcnsler 11 
Cox C C 57 0 referred to 2Z wrote a letter to the 
Currency Office at Calcutta enclosing the halves of 
two Government currency notes stating that the other 
halves were lost and enquiring what steps should be 
taken for the recovery of the value of the notes 
The Currency Office having upon enquiry discovered 
that the amount of the notes had been paid to the holder 
of the other halves and that the notes had been with 
drawn from circulation and cancelled sent M the 
usual form of claim to be filled up and retained to it 
It appeared from the evidence that the Currency 
Office never contemplated paying V m respect of 
the notes The form was filled up and signed by 
M and returned by him to the Currency Office 
Held that although there was no intention on the 
part of the Currency Office to pay the amount of 
the notes Jf was guilty of an attempt to cheat 
Government op Bengal r Umesh Chunder 
Hitter I L.R, 10 Calc 310 

ATTESTATION 

See Cases under Dppd— Attestation 
See Deed— Fxecution 

[I L R 20 AIL 632 
ILB 26 Calc 78 240 
3CWN 84 
LLB. 27 Calc 190 
1 C W N 81 

2 C W N 603 
See fcTAMP Act b 3 CL 4 

[IL.E 15 Mad. 193 
LLB 22 Calc. 767 
I L H 17 All 211 
See Cases under Will — Attestation 

— Want of— 

See Evidence Act b GS 

[LL R 18 Mad. 29 
LL B 20 Calc. 222 

3 C W N 228 

ATTORNEY 

See ClSES UNDER ATTORNEY AND CLIENT 
See Cises under Costs— Special Cases 
— Attorney anp Client 
See Counsel. 

[I LR 6 Calc 69 6 C L R. 374 
S e Guirdun— Liability op Guardi ins 
[ 2 Ind. Jut N 8 269 
See Letters Patent n ion Court cl 10 
[8BLE 418 
\Srr 1 rTttxeoed Communication 
V [12B L.R 249 

SvA/Caxition qt Bill or Costs 

[7 B L It. Ap 60 


ATTORNEY — continued 

See Witness — Civil Cases — Person com 
petejit or not to ee Witness 

[6BLE Ap 28 

Chang© of pending suit 

See Costs — Special Cases— Attorney 
and Client I L R 19 Calc 308 
[ILB 26 Calc 769 

— — — Improper conduct of— 

See Receiver I L R. 22 Calc, 648 

■ — Lien of for coats 

See Cases under Costs — Special Cases— 
Attorney and Client 
See Set opf— General Cases 
[I L R 4 Calc 742 4 C L R 122 

1 Striking off the roll — Mtsccn 

duct — Where an attorney knowingly prepares a 
conveyance containing untruo recitals of the transae 
tion between tho parties thereto and attests the deed 
and a receipt for consideration money which to his 
knowledge was never paid or intended to be paid 
the production of such a document to the Court is 
sufficient ground for calling upon the attorney for an 
explanation of lui conduct But if such explanation 
be given supported by evidence to the effect that 
there was no fraudulent intent and if no fraudulent 
use of tho deed has in fact been mada or attempted 
nor any injury caused thereby it is not sufficient 
ground for staking the attorney off the rolls of the 
Court Semite — The Hi"h Court in Calcutta is not 
authorized in striking an attorney off the rolls when 
such a stop would not be sanctioned by tho practice 
of the C lurts in England Ik the matter op 
StewaBt 

[1BLE PC 66 10W K P C 43 

2 Negligence— Allowing clerk to 

file false affidavit —Where an attorney had been 
guilty of negligence in allowing his clerk to act in 
his absence and file a false affidavit and adopted it 
w ithont enquiring into its character he was suspended 
from practising in the Iligh Court in its original 
jurisdiction for one year but be was at liberty to 
practise as vakeel on the appellate side It had 
not been proved that the clerk was acting as an 
attorney withont a license or had a share in the 
profits. Had this been so the attorney would hav 
been struck off the rolls In tub matter op 
Poobnoo Chandra Mookerjee 

[Bourke O C 377 

3 Practice aa to non publica 

tion of name when charges are brought 
against an attorney — The practice which pre 
vails in England as regards the non publication of the 
name of an attorney against whom a rule has been 
obtained approved of and followed In tiie matter 
op an Attorney LLB. 23 Calc. 670 

4. Vakalatnamah — C nmtnal 

Procedure Code 1872 t 1*C —An attorney of tho 
Iligh Court, when appearing to defend a person m 
the Criminal Court under a. 18 C of tbc Criminal 
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ATTORNEY AND CLIENT —conUnved 
ft further mortgage executed which included the 
original sum with the interest then due and the fur 
tlier advance Further advances were made in the 
same way in October 1871 and March 1876 In all 
these transactions the defendant had no independent 
professional advice and the mortgages w ere prepared 
in the plaintiff s office but not charged for In a suit 
to recover the snm due on tbo mortgages by sale of 
the mortgaged property the plaintiff abandoned any 
accumulation of interest since the date of the third 
mortgage Held that the defendant notw ithstand 
mg he bad declined the offer of the plaintiff m 18C9 
to tax the bills and notwithstanding the delay that 
Lad taken place was entitled (having regard to the 
relation between the parties and to the fact that a 
portion of the costs was incurred in suits then pend 
ing) to have the bills taxed and to re-open theaccount 
Under the circumstances the Conrt would not infer 
acquiescence from the delay on the part of the defen 
dant nor did the plaintiff s offer to tax and the d« 
fendant s refusal of that offer debar the defendant of 
his ri 0 ht to have the bills taxed in the nsaal way 
Held also that there is no rule which prevents an 
attorney from takiug security or otherwise arranging 
with bis client for the payment of costs which have 
actually become due and that the plaintiff was entitled 
to eale of the property to accumulations of mtercst 
prior to the date of the third mortgage calculated by 
allow mg annual rests to interest at 10 per cent as 
being a fair rate for the client to bai e undertaken to 
pay when the mortgages were executed and to inter 
est onhia costs Monoiiub Doss e PoitanattthLaw 
[LLB 3 Calc 473 

7 Trustee — -Fur 

chase by attorney from cltent —T had acted as 
trustee and agent for V and F bad acted in the 
place of T during T a temporary absence T and 
i as attorneys iu partnership did solicitors work 
for ZI T as trustee and agent for ZT invested 
money on a mortgage Tbc equity of redemption 
was put up for Bale at public auction in execution of 
n decree obtained by a third party against the mort 
gagors and a portion was purchased by T and F as 
attorneys in partnership Held that there was no 
equity compelling T and F to hold the equity of 
redemption for the benefit of ZI Semite — The agent 
ship could not be separated from the attorneyship 
Held also that under tbc circumstances there was no 
equity calling for a sale in substitution of the 
foreclosure claimed by ZT Mackintosh r J»obi\ 
Movey Dossee 2 Ind. Jur N S 180 

8 Trustees of insol 

rent rrta any attorney to continue suit — Costs — 
Tbc contract to b implied from the employment by 
lb tn tec of an lusolicnt ot nn attorney to c&Try 
"» a nit al -ady c inn uned ly tbi i ffrent ns 
] la ut ill mi' n which such att rn mod 

for bin i ntrnct to pay al sub Lot 

not tb ts in ami ] nor to t t it 

’’ii inner 1 iM,iuANa r rnrsTtE >A8 

1 tnsuoToiujAs 6 L 

0 77 IAen— CW»— -J 

were* ly clients Jitartmcnt of I 


ATTORNEY AND CLIENT — con tinued 
— The plaintiff obtained a decree against the de 
fendant but before satisfaction of the decree the 
amount of the decree was attached in the hands of 
the defendant by a third person who had obtained a 
decree tn a suit against the plaintiff On an apphea 
tion by the attorney for the plaintiff that the defea 
dant might he ordered to pay to him his costa of suit 
out of the sum which had been attached in the de 
fendant a hands and on which the attorney claimed 
to have a ben the Conrt held that the attorney had a 
lien for his costs on the sum so attached but that the 
only order it could make was an order to the defen 
dant not to pay the sum attached to any one without 
notice to the attorney JiAWAB Ixaztjt op Bengal 
c Heebauxl Seal 10B LB 444 

10 ■ Zien for cost* 

— Title deeds delivered for specific purpose — Eight 
to re delivery — D an attorney who had a ben 
against C for costs on the title-deeds of certain pro- 
perty belonging to C for whom he had been acting 
in negotiations for the ule of the property delivered 
the deeds at the request of C to ZI who was acting 
as attorney for J an intending purchaser ZI on 
obtaining the deeds signed a receipt for them by 
which he undertook to return them on demand with 
out claiming any bon for costs or otherwise D 
subsequently ceased to act for C in the matter of the 
sale of the property of which J became the pur 
chaser The title deeds remained with -If Held 
that 2) was entitled to have re delivery of the deeds 
to him from V even independently of the express 
contract to return them He did not give up posses 
Sion of them to C by delivering them to ZI though 
that was done at C“s request In tub maxtEb op 
MACKEBTIC n IB B li. K. Ap 15 

11 Zien for costs— 

Zien on documents — I) scharye ly dissolution of 
partnership— Contract Act (IX of 1872) ss J 171 
— Where a firm of attorneys dissolved partnership 
after the death of a client there bemg at that time 
papers and documents belonging to the client in their 
bands and a debt due in respect of costs from the 
client to them — Held that the dissolution of partner 
ship operated as a discharge by the firm and that the 
attorneys were not entitled to Tctam the papers and 
documents until their costs were paid, but were bound 
to hand them over to the administrator of the client, 

S 171 of the Contract Act does not give an attorney 
an absolute hen. S 1 provides that nothing in the 
Act contained shall affect any usage or custom of 
trade and ns no part of the English Jaw is incousis 
tent with a. 171 cases arising in this country must be 
poicmcd by the Fnchsh authorities According ti 
those aathontles while the relation of attornev and 
eli nt exist* 11 bait may either continue to cmpl y 
the attorn him. When he claims to do the 

latter tl 1 mg willing to act he cannot 

ask the l up papers in hu p^ssessi a 

without g the hen. The attorney las 

hia op i i lie choose* either goon acting 

f r bis 1 1 to act } If lie ad>pt the latter 

f urso 1 tb* ps) er* On the death 

cf the cl ‘igyiuus in exactly the 
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ATTORNEY AND CLIENT — continued 
same position with respect to the attorney as the client 
did, Ik the matter op McCobkikpale 

[L L. R- 0 Calc. 1 0CLR 408 

12, • — Lten for costs — 

iie« on translation of documents — Mosers Pond 
It were solicitors for the plaintiff in this amt from 
its commencement When the case was about to 
appear in the list for hearing Messrs. F and ft 
wrote to the plaintiff requesting her to send them an 
advance of 111 000 to enable them to deliver 
briefs to counsel They received no reply from the 
plaintiff who afterwards obtained lease to sue as a 
pauper and appeared by other solicitors Messrs. P 
and JT were subsequently served with a anbpmna to 
produce at the hearing certain translations and other 
documents relating to the plaintiff s case which had 
remained in their possession and upon which they 
claimed a lien in respect of costs due to them by the 
plaintiff Held that Messrs P and ft ' could not be 
compelled to produce A solicitor who is discharged 
by hu client holds the papers entrusted to him sub 
ject to his lien for costs and the plaintiff by her con 
duct had discharged Messrs P and 7T from heingber 
solicitors. A solicitor has the same lien upon transla 
tions as he has upon other documents and the fact that 
they have been wade by the Court a interpreters makes 
no difference Having got the work done and paid for 
St he need not part with anch translation! or produce 
them except on terms which will secure him against 
fraud Baj Keshebbai v NABAtoi Maui 

[LLR 4 Bom 353 

13 Practice— Costs — 

Attorney’s 1 en—Lien — Attaching ertd lor— Fund 
in Court attachsd . — A sum of money had been paid into 
Court as admittedly due to the plaintiff in a certain 
»uit The plaintiff not having satisfied in full bis 
attorney s taxed bill of costs the attorney applied for 
payment out of the fund in Court Previously to 
this application the fond had been attached by a third 
party Held that the attorney was entitled to 
enforce lus lien as against the attaching creditor for 
all c its incurred up to the date of attachment that 
the attaching creditor was then entitled to be satisfied 
before the attorney conld claim payment out of the 
balance in Court of any sum remaining due to him 09 
account of hu costs Bcebamaktak Betty t 
JIfbby Feoo Mga I L. R. 18 Calc 374 

14 Constructive notice — Fraud 

1*1 transaction mth client — The Court will not pre 
sume notice to have been given bo his client Jby an 
attorney where ^uch notice would involve a confes 
sion by the attorney of a fraud practised by lumself 
Hobmabji Tehpwi C Manefvaubai 

[12 Bom. 202 

16 Purchase by attorney from 

Client— Renans traniaction — The pnoci pie that 
in transactions earned out by an attorney for a client 
the attorney shiutd derive no benefit to lumself is 
equally applicable to tb relationship of vakil and 
client and w> transaction* of such a nature Courts 
should be careful not to allow them to bo enforced 
In the name of a third person put forward as the 
yeal plaintiff Frzstrv Bibbe r Omdah Bibee 

[UB LR 00 note JOWR. 469 


ATTORNEY AND CLlENT-ee»h„«ed 

10 Attorney Change of— Z)is 

charge of attorney — Refusal to act till costs al 
ready incurred are paid — ■ Attorney Duty of—Prac 
t ice — An attorney Laving undertaken to act for a 
client is bound to continue to act for him so long as 
the relationship between them of attorney and client 
subsists and unless discharged by the client it is his 
duty to proceed with the diligent prosecution of 
the business cr matter for which he has Been retained 
No attorney lias a right to insist on the payment of 
past costs as a condition to the further prosecution of 
his client a cause By declining to act further for a 
client until cost! alrpadv incurred are paid an 
attorney discharges himself and the client is entitled 
to a change from him without prepayment of his 
costs Quare — "Whether an attorney still has a hen 
6n the papers and documents in hu hands after ha 
has disci argod himself as afircaaid Basakta Kf 
Mab Mutes c K Fault Kfaiae Muter 

[4 C vr N, 767 

17 Application to restrain at 

torney changing sides — An attorney who liaa 
acted for a party to a auit and ho* discharged him 
self cannot afterwards act for the opposite party 
and the Court will restrain him from doing aa on an 
application made for that purpose Earl Cholmon 
deley v Lord Clinton 19 Fes 261 followed ItAM 
Dili. Aoaewaixaii v Mookia Bides 

(IL R. 6 Calc 79 

18 Agreement as to 

costs leltreen attorney and client— Change of at 
torney— R ght of attorney to his taxed costs — 
W here F an attorney agreed to conduct a suit for his 
client and to accept Rl50 for his personal services 
and not in respect of out of pocket costs and counsel s 
fees and in the event of his client being successful to 
recover his full ersts from the opposite party and to 
refund the RlwO it was held upon the client desir 
iog to change to another attorney that he could do 
so upon payment to F of hu taxed costs Uuassee 
Jemadar* NAssrunnjiK Mistby 

[LLR 28 Calc 700 

10 - Rules of Madras 

High Court rule R 0 320 — Lease of Court for 
proposed change of altcmev — Grounds upon tchich 
lease trill be gicta or withheld — Payment of costs 
due to attorney — Leave will not bo given by the 
Court for a change of attorney under rule No 3*0 of 
the Rules of the Madras High Court (which provide* 
that leave must be obtained before inch a change of 
attorney can be mad ) until the costs of the attorney 
are first paid or provided for riMABAMi CtrrlTT r 
Spbbf Cnrm LLR 23 Mad. 134 

20 ■ - - 7 Farranl of al 

torney — Filing appeal through another attorney 
t ntho t d sehargmo the former attorney — Sanction 
to prosecute— Appearance through another attorney 
— C til Procedure Code (Act XXF of 1SS2J s 39 — 
Reich ambers Rules and Orders rule 93 — A war 
rant of attorney to defend, unless specially restricted 
in form empowers an attorney to act for the defen 
dant and to citabtub hu grounds of defence in lu« 



( «7 ) 


DWFVT OF CASE' 


( «8 ) 


ATTORNEY AND CLIENT — concluded 
Court whether in its original or appellate junsdic 
tlon An application for sanction to prosecute under 
b 19o Criminal Procedure Code is not a proceeding 
in connection w ith the Bint within the words of the 
orunaal warrant to defend and the defendant is 
entitled to appear through a new attorney without 
obtaining a discharge of his original w arrant or 
retainer in favour of the original attorney Cassdi 
Mamoojee t Gopal Lall Seal 

[3 C W N 570 

21. ■ Delivery of bill of costs 

— Pight to maintain suit— Executor — There is 
no law in force in India to prcient an executor 
of an attorney from maintaining a suit for bnsi 
ness done by the attirney without having pro 
viousty delivered a bill of costs to the defendant and 
left it with him for a reasonable time before bringing 
the action and the fact that the defendant had 
notice that the bill w as to be referred to taxation is 
immaterial W jxkin«ok r Abbas Sib oak 

[3 13 L R O C 00 

ATTORNMENT 

See Landlord and Tenant— Constitu 
vtos op Relation— Acknowledgment 
op Tenanc*- by Receipt op Pent 
See Landlord and Tenant— Tbanspeb 
by Landlobd 

Notice of— 

See Registration Act s 49 

[L L. R , 10 Bom. 30 

AUCTIONEER. 

See Sale by Auction 

[ILE 18 Calc 702 

AUCTION-PURCHASER. 

See Cases under Civil Procedure Code 
b 244— Parties to suit 
See Cases under Civil Procedure Code 
b 244— Questions in Execution op 
Decree 

See Limitation Act 1877 s 10 

[L L. R. 15 Calc 703 
Set Sale to k Arrears op Rent — R roirrs 
and Liabilities op Purchasers 
See Sals pob Arrears op Revenue — 
Purchasers Rights and Liabilities 
op 

See Sale in Execution op Decree— Pur 
chasers Rights op 

See Sale in Execution op Decree — Pur 
chasers Title op 

£ * Sale in Execution op Decree — Set 
ting aside Sale— Rights op Pub 
chasers. 

AUCTION SALE 

See Sale by Auction 


AUDITOR. 

See Coup any— IV inding "up— L iAumTY 
op Officers 1 It. R IS All , 12 

AUTREFOIS ACQUIT PLEA OF— 

See Acr XIII of 18d9 

[L L R., 21 Calc 282 
See Cases under Criminal Procedure 
Code 1682 b 403 
See Discharge op Accused 

fL L R. 12 Mad. 35 

1 Former trial Illegal and 

■Without jurisdiction. — A former trial set aside 
«n the ground of want of jurisdiction and illegality 
i* not a bar to a aecond trial Queen v MurnooRA 
Per 3 had Panday i 2 "W R. Cr 10 

2 Complaint practically iden 

ticaL — Where a second complaint though altered 
and revised was practically the same as one on which 
defendant had been acquitted — JTetd the second con 
Vjftinn was illegal Government r Doulat 

[2 Agra Cr 3 

3 - — • Criminal trespass Trial for 

After dismissal of charge of noting —The dis 
rmssal by one Court of tho charge of rioting instituted 
by the police is no bar to the trial by another Court 
<>f a charge of criminal trespass instituted by a third 
Person although tho two charges may substantially 
refer to the same occurrences Queen v Moult 
*S reikh 6 W R. Cr 61 

4 Forgery— Similarity of siyna 

ture in different documents — Criminal Procedure 
Code 1*61 s 55—2) was tried on a charge of for B 
»ng etc document A and acquitted. In order to 
prove the charge evidence was given In respect of 
another document B which was also alleged to ha\ c 
been f rged and the prosecutor mainly based his case 
on the alleged exact resemblance betweeen the sig 
natures to A and B both of which it was said 
exactly resembled a third signature admitted to be 
genuine Meld by Peacock C J and Kemp J 
(Maekby J dissenting) that the acquittal in re 
Spect of the document A did not operate as an ae 
•juittal in respect of the document 2? so as to enable 
the accused to plead autref is acquit Reg t 
Dwabka Nauth Dutt 

[2 Ind Jur NS 07 7"W R Cr 15 

6 Discharge by Sessions Court 

for irregularity of procedure— Criminal Pro 
deduce Code 1S61 t 55 — here a prisoner is re 
leased by the Court of Session on the ground tliat 
the proceedings had in his case were illegal and irre- 
gular there is no bar under s 65 of the Code of 
Criminal Procedure to his being *nb»cquently tnfd 
and convicted of the same offence Queen c AH»r> 
An 13 W R. Cr 42 

0 Order for release of accused 

Us guiltless -Acquittal —The order for the rc 
lease of the accused as mrd eh (guiltWi) was hell 
to be an acquittal and not a discharge ana thcref re 
to have exempted them from a second trial for the 
tame off nee P ami oy ^crmah r SIirya Au 

[18WB Cr 10 
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AUTREFOIS ACQUIT PLEA OF- 

— continued 

7 ■ . Trial for murder after acquit 

tat of grievous hurt— Cr mtnal Fro edure C ode 
l&S * 460 — K P II "i and O appellants 
u-cre convicted by tlia Court of Session of attempt 
at murder They bad preuonsly been tried by a 
D putv Macistrate on a charge of voluntarily causing 
cne\ us hurt founded on the tame facts and AT P 
and 21 were then acquitted while A and O were 
convicted- A and O appealed to the Court of 
Session and that Court considering that the evidence 
showed that they had been guilty of an attempt at 
murder forwarded the record to the High Court 
when the connctm was quashed and a new trial 
ordered The order referred expressly only to \ and 
O but proceedings were commenced de novo against 
all the five persons and they were committed to the 
Court of Session for trial on a charge of attempt at 
inurd r and conneted as stated above by that Court 
The pleas of aufrefott convict and autrefois acquit 
could not be urged as an answer to the charge on 
which the appellants were conucted by any of them 
Queen r Panna 7 If W 871 

8 — Theft and receiving stolen 

property — Acquittal of charqe of theft — Although 
a person who is convicted of thof cannot in respect 
of the same property be convicted at the same time 
of receiving stolen property j et a person who is ac 
quitted of the theft of any property or who is not 
charged with stealing it may in respect of the iden 
tical property be charged with and convicted of 
receiving it knowing it to be stolen so that the mere 
fact of a person g having once been acquitted of the 
charge of stealing any property does not of itself 
prevent his trial at any future time on the charge of 
receiving the same property knowing it to be stolen 
Queen r Ntaz Aii 25 W R Cr 47 

8 Previous trial by competent 

Court— Trial under Bombay Abkari Act (Bom 
Act J of 1S78 ') t 3 cl 5 and t 56 — Cr m nalFro 
eedure Code t 403 — All offences against the abkari 
la \ (Bombay Art 1 of 1878} being cognisable by a 
Magistrate of the Becoad clsis (s 3 cl 5 and i 50) 
a person tried for any such off ace by auy such 
Magistrate and acquitted is not liable to be tried 
again for the same effeuce (e 403) unless the acquit 
tal Ins been set aside by the Hi„h Court on appeal 
by tho Government Queen tirrnEss r Gustadji 
Baejobji LL.R 10 Bom. 181 

10 Single act constituting 

several offences— Previous acquittal when no 
lar to further trial — Power of Appeal Court tn 
ditpoimy of appeal— Retrial LJftct of order 
d reeling i» cate where one act court itufes te ceral 
effeneet and there hat been an acqu Mil on 
tome charytt and a conviction on others andonap 
peal from inch cone chon — Pent ct — -Cr mtnal 
Procedure Coded SS2J is 23 6 403 nnd 4 9 3— The 
word verdict as used in cl (d) of ■ 453 of the Cod 
of Criminal Procedure in cases where an accused person 
is tried f r various ffencea seising out of a single act 
or sen ■* of acts as contemplated by s 23C means the 
entire verdict ou all the charges and is not limited to 
the verdict cn a particular charge upon which atr 


AUTREFOIS ACQUIT, FLEA OF— 

—concluded 

accused may havobcen convicted and appealed against 
TV here an accusal p raou is charged with and tned for 
various effenm arising out of a single act or scries of 
acts it bemg doubtful which of those offence* the act 
or acts constitute and where he has been acquitted by 
the verdict of a jury of some of such offences and con 
victed of others and appeals against such conviction 
and where the Appellate Court reverses the verdict of 
the jury and ordeia a retrial without any eiprciw 
limitation as to the charges upon which such retrial is 
to beheld such retrial must betaken to be upon all the 
charges as originally framed and the acquittal by the 
jnry on the previous trial upon some of such charges 
u no bar to the accused bemg tried on them again as 
havmg regard to the provisions of a 423 of the Code 
of Criminal Procedure the provisions of s 403 in that 
respect cannot apply to such cases KbisHA Dean 
Mandal v Queen Empress 

[L L. R 22 Calc. 377 
AUTREFOIS CONVICT 
See Act XIII op 18o0 

[I. L. R, 21 Calc 282 
AVA KINGDOM OF— 

See Civil Pbocedube Cods 188“’ ss 387 
891 (18o9 S 177) 2B.L.R A C 73 

AWARD 


See Cases under Act XIII op 1843 
See Cases under Appeal— Abb itbation 
See Cases under Arbitration 
See Madras Boundary Act sb 21 % 28 
[LLR 12 Mad. I 
See Cases under Tight op Suir— 
Awabds Suit 3 concerning 


See Shall Cause Court Mopcssil — 
J ubisdiction— Arbitration 

[3 N W 17 
7 N W., 329 
ILK 13 Mad., 344 
See Special or Second Appeal— Small 
Cause Court Suits — award 

[4 B L. R. Ap 82 
13WK 233 
7N W 157 

See Cases under Surtey Award 
— Application to file— 


See Certiticate of Administration — 
PlGHT TO BUB OS EXECUTE I»ECBrE 
without Certificate 

[ILK 10 Rom 240 
See Co ts— si-ecui. Cases— Award 

[2B LK.A C 249 
nw 1^ 104 


See Guardian— Dutits and Poivxbs or 
Guardians L L. R, 18 Caic. 334 
See Jurisdiction— Sens tor Land- 
General Case 


[U.H2 Calc., 44. 
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AWARD — concluded 


See Limitation Aci 1877 art 176 

[LL.R7 Gale 333 
9CL.E. 209 

— ■ Claim under— 

See Attachment— S dttects op Attach 
ment— Expectancy 

[7B L.E 180 14 Moore s X. A. 40 

— Effect of— 

See Hto Law Joist Family— \atubs 
op Joist Family ahd Position op 
Manager LL.IL, 16 AIL 231 

See Jurisdiction — Test ame nt ART and 
Intestate Jurisdiction 

[XL XL 20 Bom. 238 
LI*. H. 21 Bom. 335 

See J«AWAB Arm a Debts Act 

[LE, 19 LA. 95 
L I*. B. 19 Calc. 584 742 

See Paschavet LLR 15 Mad. 1 

Set Pes J cdicat a— Adjudications 

[LL.R 18 Calc. 414 
L.1L 18 LA. 73 
LLE 19 Mad. 290 
LEE 20 Mad. 400 

— Loaa of— 

See Evidence— Crra. Cases — Secondary 
Evidence— Lost ob Destroyed Doer 
MISTS L L. R-, 13 Mad. 331 

[LL.IL 16 Mad. 09 


B 

BAD FAITH. 


See Cases under Insolvency— Insolyent 
Debtors under Civil Procedure Codb 

BAIL. 

See Are fst— Criminal Arrest 

[LLE 14 AU 45 

on arrest of Bhip 

See Costs— Special Cases — Admiralty 
and \ ice Admiralty 

[X L. It 17 Calc. 84 
See Saltaob L I*. It 17 Cala 84 

Order for — 

See Magistrate Jurisdiction op — 
Power op Magistrates 

[LL.R 22 Bom 540 

Petition for — 


See Practice— Criminal Cases— Peti 
tion tor Bail L L. IL 15 Bom. 488 


L Accused person — Cnmina 

Traced, rt Code 1S~2 t 390— Con tided pertott- 
beet o»* Judge — The Court of Session has do power 
under s. 3 , '0 Act X of 1B“2 to admit a connetec 
j«er»n to bail a con eted per ton not being at 
recuieti per ton with □ the meaning of that section 
Qcein c Thaicr Tebshad LLE1 AIL 151 


BAIL — continued 

2- Discharge for want of erf 

denoe — Criminal Procedure Code ( Act XXV of 
1S61J e 212— Act X of 1S72 t o39 — The 
accused in a case of dacoity and assault were dis 
charged by the Magistrate for want of evidence At 
the game time, he ordered them to pve security to 
the amount of R250 to appear before him any tune 
within six months if called upon The Judge referred 
the question of the legality of the order to the 
High Court by whom the order for security was 
quashed. KAmlal Tewabi r SuphARAM 

(1BL.R.SN 28 10 W IL Cr 34 

3 Insolvent convicted and 

sentenced to imprisonment under s 50 of 
the Insolvent Act (StoL 11 & 32 Viet c. 21) 
— Appeal by insolvent under s 73 — Power of High 
Court to admit insolrent to bail pending appeal — 
An insolrent was convicted by the Insolvent Court of 
an offence under s 50 of the Indian Insolvent Act 
(Stat 11 A 12 Vic c 21) and sentenced to 
imprisonment Under s 73 of the Act he appealed 
against the decision and sentence of the Insolvent 
Court and applied to be admitted to hail pending 
the hearing of his appeal Held refusing the 
application that the High Court had no power to 
admit him to bail Is the matter op Hormasji 
Aedesie Hoemasji LL.IL 17 Bom. 334 

4. Power of Sessions Court to 

Rdmit to bail — Criminal Procedure Code (Act 
XXV -of 1361) tt 436 411 —A person sentenced to 
one months imprisonment by a Magistrate from 
which sentence no appeal is allowed under s. 411 of 
Act XXV of 1861 is not an accused person within tha 
meaning of s 436 of tbo same Act so as to be ad 
mitted to ball by the Court of Session when his case is 
referred to the High Court under g. 434 of the same 
Act QUEEN r MAIIENDRANARAYAN BAH OAR HTS AN 

[HLL.IL A. Cr 7 
BACDEE MANJEE r MomNDBO Is ARAIK 

[10 "W IL Cr 10 

5 Further remand — Evidence of 

pa ill — A ecessitg of taking evidence before refusing 
bail — When an accused perron is first brought before 
a Magistrate and a remand is required by the prose- 
cutor it is ordinarily sufficient to show by the evi 
deuce of a police officer that the police are In 
possession of information believed to be reliable 
that the accused has committed an offence j but 
when the accused is agam brought up after remand 
and a further remand is needed some direct evidence 
of the (rudt of the accused should be required to 
justify the Magistrate in refusing bail and with 
each remand the necessity for production of evi 
deuce of guilt becomes stronger Foketsami Cirrnt 
r Queen LL.3L 0 Mad. 09 

6 — Criminal Proof 

dure Code 1ST2 tt 190 194 — Remand of cate far 

evidence — Judicial proceeding — Reasonable ground 

for remand not tupported by ttcom tetUmong — The 
proceeding in which it has to be determined Whether 
an accused person should be admitted to bail by » 
Magistrate is a judicial proceeding and sa such cog 
suable by the High Court under ■ C97 of the 
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BAIL — continued 

Code of Criminal Procedure 18/2 S 194 of the 
Criminal Procedure Codt 1872 must be read as 
a proviso to e 1°0 and auth nzes & Magistrate 
for reasonable cause to remand an accused person 
to jail without examining any witnc sis T\ here cvi 
dence a as available Lut it appeared necessary to 
the Magistrate to defer the examination of witnesses 
m order that further evidence might be produced 
(es that the enquiry when commenced might be 
continuous) — Stld that such a reason recorded by 
the Maei trate although not sworn to justified a 
remand for five days and a further remand for 
four days An accused person has a right to have 
the evidence against him recorded at as early a period 
as possible and the fact that there la or may be 
a great body of evidence forthcoming against him 
is net a ground for detent! m for an inordinate 
period Per Kebnan J — 11 ben a Magistrate defers 
the examination of witnesses adjourns the enquiry 
and remands the prisoner under a 194 of the Code 
tf Criminal Procedure 18"2 he is bound to express 
clearly on the record the reasonable cause from a Inch 
such action became necessary or advisable Mani 
kam Mudaxi v Queen LL E 0 Mad 63 

7 Power of Burgle Judge of 

High Court pending appeal— Belease on 
tail — A single Judge of the High Court may 
order the release of a prisoner on hail pending the 
hearing of an appeal Queen r Jaloo Sibdab 

[W E. 1804 Cr 18 

8 Discretion of Magistrate to 

accept or refuse ball —The refusing or accepting 
bail is a jud cial and not merely a ministerial duty 
and a mistake in the performance of that duty 
without malice mil not be sufficient to sustain on 
action PabajtkusauIsAiiasataPaetulu c Stuart 

[2 Mad. 396 

9 Contempt of Court— Criminal 

Procedure Code 1S61 * 1C3 — In a case of con 
tempt the Court beftro which the offence is committed 
is bound under s 163 cf the Code of Criminal 
Procedure to accept bail if sufficient bail is tendered 
Queen r Chunker Seekur Pot 

[12 W R Cr 18 

10 Power of Sessions Judge to 

gi vo ball pending reference to High Court — 
A Sessions Judge has no power to release on bail 
persona convicted by the Magistrate pending a 
reference to the High Court under Act X of 1S72 
a "96 Abadhun Mundul r Mean Khan Takad 
oeeb 24 W B. Cr 7 

1L Admission to bail after 

sentence — Cr mm al Procedure Code 1672 * B'H) 
— Act X of 18/2 s 390 refers only to the period 
during which a caseis undir enquiry and when the 
party concerned is still in the position of an accused 
The Sessions Judge has no power to admit him to 
bail after he is sentenced and convicted Queen r 
Kau Button Mookehjee 24 W It Cr O 

Queen r Kanuai Suinu 23 W B Cr., 40 

Mohebh Mundul c Bholanath M undue 

[3C.hr 401 


BAIL — concluded 

MOHESH MUNDUL V BhOLANATH BlSWAS 

[3 C L B 405 noto 

12 Illegal practice — Police 

officer — Court duty of— Criminal Proce 
dure Code s 3-14 — The practice of leai ing to 
the police the decision as to the sufficiency of bail 
when bad has been ordered by the Court is contrary 
to law The duty of deciding as to its sufficiency or 
otherwise is with the Court itself and not with the 
police Queen Empress v Gatitri Pbosukno 
G uos ax I L.E 12 Calc 455 

BAILEES 

See Cases undue Carriers 
See Hotel keeper and Guest 

LI. L E. 22 AIL 184 
See Cases under Paixwat Comtant 

BAILMENT 

See Contract Act b 108 

[12 B L B. 42 
20 W R 467 
L L R 0 AIL 308 
See Contract Act s 1”8 

[I L R. 3 Calc 204 
See Damages— Measure and A sessment 
op Dakaoes— Bbeaph op Contract 

[LL.R. 2 AIL 758 
See Hotei keeper and Gupst 

[IL.R 22 AIL, 164 

See Onus op Proof— Bailments 

p. L R. 0 AIL, 398 

1 — Law applicable to the mo 

fhssil — English law — The general principles of the 
law of bailment aro applicable in the mofussil and 
they are substantially the Bame as theso which pre 
vail under English law Doomun Pzadaii r Shook 
Chand Paul 17 W B. 00 

2 — Non-delivery of goods — Bailee 

Onus probandi — A sent cotton to A a screw 

houso to bo screwed It was placed in A a godown* 
in charge of which was a servant of A s who kept 
entries of cotton received and given out. A e Sor 
wan kept the key of the godowns. A provided dun 
na"e no rent was paid for godown room but it was 
shown that ca several occasions when cotton had 
been left by owners for some time in the god wns and 
removed unscrewed rent had been paid j and it was 
allowed that it was for the mutual interest cf both 
parties that the cotton should be eo kept The curt m 
was that the screwing charges should be paid by the 
purchasers of cotton to whem it was delivered by A 
by tbo direction of the vend/rs. In an action by A 
for tbo non-d livery of s'znc of his cotton — Meld 
jxr ISositAN J that A was a gratuitous bailee of 
tho goods and that be was only bound to acccunt for 
the mannert in which they had bem kept which he 
had oat i factonly done A a suit must be dunn. sod. 
Decree affirmed on appeal but per Peacock CA — 
Quart— ^ as P * bailee stall? Per Market J — 



( 656 ) 


DIGEST OF CASES* 


( 6SG ) 


BAILMENT — concluded 

B was a bailee for custody but not a gratuitous 
bailee Mooichand v Robinson 

[1BLR O C 68 

3 Seizure of goods— Interpleader 

suit — Costs— Execution of decree of Small 
Cause Court-Act IX of 1850 s 83 — A obtained 
a decree in the Small Cause Court against B In 
execution cf the decree goods belonging to B but in 
the possession of a pledgee were seized by a bailiff of 
the ‘'troll Cause Court The pledgee brought an m 
terpleader suit under s 8S of Act IX of 18u0 to re 
cover the goods Held the pledgee was entitled to 
hare the goods released to him and to hare the costs 
of his suit paid by the execution creditor Bainji 
Gottkdji r Monohar Dab 

[6 B L. R, Ap, 31 14 TV R. 303 
4. - Bailee a lien for work done— 

Work done— Contract— Quantum meruit— Act IX 
of 1872 ( Contract Act) s 170 —S dehrered 3 an 
organ to repair J promising to repair it for R100 J 
subsequently refusod to repair it for that sum and 
claimed to be entitled to retain the organ until he re 
ceircd certain remuneration for the work done Held 
that as where there is an express contract it must be 
performed in its entirety or nothing can he claimed 
under it and there is only room for a quantum 
merutt claim where no express contract has been 
made J was not entitled to retain tho organ until ho 
"as paid SkinnbBc Jaqbr 

[LLR 6 AIL, 130 

BALANCE OF ACCOUNT 

See Cases under Limitation Act 1877 

ART 64 

See Cases under Limitation Act 1877 j 
art 85 (1859 s 8) 

BALANCE SHEET 

See Stamp Act 1879 bob I cl. 1 

[L L. R. 16 Calo 162 
BALLOT FOB, JURY 

See Jury 1L.E. 1 Bom* 462 

BANDHUS 

See Hindu Law— Inheritance— General 
Heirs— Bandhus 

See Hindu I aw — Ikuteitance — S rzeiii. 
Heirs— Males 

See Hindu Law— Inheritance— Skoal 
Heirs— Females 


BANIAN OF FIRM. 

See La's ILL 18 Calc 673 

[L.R 18 LA 78 

Liability of— 

See Principal and Aoext— I tarjutt or 
Aoewt 2B LLOC 7 

„ (2 Hyde 129 Cor 47 

Bourke A O C 117 2 Hyde 301 


BANIAN OF FIRM — concluded 

Lien of on goods under agree 

ment with firm. 

See Partnership — Rights and Liamli 
tie 3 op Partners 

[3BL,E.,0 C 80 
BANK MEMORANDUM. 

See Stamp Act 1869 sen II cl. 7 

[L L. B. 4 Calc. 829 

BANK OF BENGAL 

See Presidency Banks Act 

[ILK. 8 Calo, 300 

L Act rv of 1862 a 10 — Loans 

and advances on security of land — Security for past 
loan — The prohibition contained in s 30 of Act I\ 
of 1862 which regulates the Bank of Bengal against 
making loans and advances on the security of land 
is no prohibition against the Bank taking land as sc 
cunty for a past loan and an existing debt Ibrahim 
Azim i Cbuikbhank 

[7 B L. R., 663 16 TV R 203 

K Act XI of 1876 bs. 17 21— 

Eeyxstration of transfer — Eight of Bank to refuse 
to register — The Bank of Bengal is entitled to re 
fuse to register a transfer of shares when the applies 
tion is made during the time the transfer books of the 
Bank are closed under the powers given by s 21 Act 
XI of 1876 and after a public notification m accord 
ance therewith Though the Bank may not have 
given this reason for not registering at the time of 
the application being made they are entitled to avail 
themselves of it subsequently when a suit is brought 
to compel them to register the transfer S 17 of Act 
XI of 1876 which entitles the Bank of Bengal to re 
fuse to register the transfer of shares until payment 
of any debts due by the person in whose name the 
shares stand refers only to debts which are presently 
payable therefore where It was indebted to tho 
Bank and gave bills as security therefor — Held 
the Bank would not be entitled to refuse under s 17 
to register the transfer during the currency of the 
bills. Motsoormohun Rot e Bank! op Bengal 
p. L R, 3 Calc, 392 1CL R, 607 

BANK OF BOMBAY 

See Presidency Banks Act 

[LL.R 24 Bom, 360 
BANKER AND CUSTOMER 

See Limitation Act 1877 abt 69 

pLE.13 Bom. 338 
See Limitation Act 1877 art GO (18„D 
e. 1 cl. 9) 10 Bom, 300 

[I L R 16 Calc. 25 
ILK 18 Mad 300 

Payment of cheque —Evidence — 

Case in which it was held on the evidence that the 
respondent Bank had on the presentation by the 
appellants servant of a cheque drawn upon it in 
favour ol the appellants failed to pay the same 
In such manner as to be discharged of ita obligati n 
Lall Chand r Aqba Bank L. It, 18 L A 111 
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BANKERS 

1, Deposit of money— Obligation 

to keep fundi separate — Breach of trust — Commit 
non agent t — The insolvents earned on basinet* a* 
banters and commission asrents receiving the money 
of their constituent a on deposit for investment or 
for remittance charging a commission on each 
transaction and allowing 4 per cent interest on 
deposits An opp sing creditor one of their coniti 
tuents, sent them in April 1879 a letter instructing 
them to invest R40 000 in municipal debentures 
The insolvents failed in ISovember audit was found 
on the evidence that they could not have procured 
the desired quantity of municipal debentures without 
paying more than the market price for them They 
purchased 1118 000 worth of such debentures and 
were debtors to the opposing creditor for the balance. 
Held that the money was m their hands as bankers 
and not as agents and this being so they were not 
bound to keep tbe R40 OOO separate from their own 
land t sot even alter the tetter rer/uved jd ApnJ to 
set it apart for investment In the mattes of 
THE PETITION OF CoWIK 

[IL.E. 8 Calc 70 7CLE. 10 


2. — ■■■■ Dose of hundi — A eghgtnce — 
Criminal act of Bank terrant — A sent a hnndi by 
port to a hank. The bank presented it for payment by 
one of its servants B who brought it back reporting 
that payment Lad been refnsod The manager of 
the hank with the intention of returning it to A 
placed it in an envel pe sealed and stamped, wlucli 
was laid upon the table ready f r the post it being 
the custom of the bank to post all letters in 
that manner Tbe hundi did not reach A and 
it afterwards appeared that B presented it for 
payment the following day and obtained cash 
for it Held that tbe bank was guilty of such 
neglect as to render it liable to A for the amount 
of the hundi People s Bane c Oubard 

[2 Hyde 67 


3 Lien of banker— 

Contract Act (IX of 1872 ) t 171— Depot t of 
security iciih bank to tecu e debit due to bank — 
The plaintiff deposited certa n jewels with the defen 
dant bank to secure certain debts Afterwards he 
paid the secured debts and demanded the return of 
the jewels being then otherwise indebted to the bank 
Held that the plaintiff was not entitled to recover 
the jewels without discharging the other debts unless 
he proved that the defendant had agreed to give up 
Its general lien hranAN Mayan r Banc of If Aim as 
[L L. R, 19 Mad. 234 
4. ■ ■ Banking company 

regitlered under Companies Act (II of 1882 ) — 
Cr mtnal breach of trust by banker — Payment of 
dividends dishonestly out of deposits — Directors — 
Manager and accountant — Person entrusted tcith 

property or t nth dominion over property — Agent 
—lenal Code (Act \LY of 1*60) is 109 191 409 
and 413 — Cheating— Making false balance sheet 
— Companies Act (Y of 1SS2) t 215 — Criminal 
Procedure Code ( Act A of 1^82) t 239 —11 hen a 
hank takes a dep sit from its customer it takes It on 
the understanding that that deposit is not to he used 


BANKERS — cont tnued 

to pay dividends to shareholders at a time when tfnJ 
hank is insolvent and cannot legally pay dividends 
In the caae of a bank registered under the Indian 
Companies Act as a company limited by shares and 
governed by the regulations contained in table A In 
the first schedule to the Act it waa held that thy 
directors had dominion over tho property and the 
management of the funds of the bank that they 
were bound not to pay dividends except out of the 
profits of the bank i and that if they dishonestly that 
is knowingly and intentionally paid dividends to tho 
shareholders ont of deposits when there were no 
profits, intending to cause gam to themselves or others 
to which they were not entitled or to cause wrongful 
loss to other persons they were guilty of criminal 
breach of trust as bankers under a 409 of the Penal 
Code but that the manager and the accountant or 
assistant manager were not within the meaning of tho 
section, persons who were entrusted with property or 
W)U> dojDjDjrai orfT property as h ankers or agents and 
therefore did not come directly under s 409 though 
they might be guilty of abetment under s 409 
read with s 109 by conspiring with the directors 
to commit criminal breach of trust if they assisted 
the directors to obtain the sanction of the shareholders 
to the illegal payment of dividends and did so for the 
dishonest purpose of causing wrongful gam or wrong 
ful loss Whether the illegal payment of dividends 
under the circumstances ststed could he regarded as 
causing wrongful loss to the hank as a corporate body 

S ure Whether moneys deposited m the hank by 
customers and not in any way ear marked could 
after such deposit be regarded as property of tbs 
depositors within the meaning of s. 409 quart 
Held also that if the directors manager and ae 
countant dishonestly that is to obtain wrongful gam 
for themselves or to cause wrongful loss to others. 
Put before the shareholders balance sheets which they 
*Uew to he materially false and misleading and likely 
to mislead the public as to the condition of the hank 
and concealed its true condition and thereby induced 
depositors to allow their money to remain ui deposit in 
the bank they were guilty of cheating in Hie 
aprgravated form made punishable by s 418 of tho 
Penal Code and if they acted together to put fc rwsrd 
such a false balance sheet they were guilty of abtt 
ment by conspiracy to cheat Semite — Tho making 
of such a false balance sheet is not an t (fence wltl to 
•• 191 of the Penal Code and where It Is ms 1c prl t 
to the commencement of tho winding up of the 
company is not an offence will In t 216 tf the 
Companies Act (VI of 1RP ) A 1 alanne-shert cf 
* company under the Indian Companl -s Act srzA 
he a true balance sheet In the sense that it c*/ 
represent the actus) state of I lie c mra Jr's tw'i rA 
liabilities If It falw ly ststrs tJ e tdhje 
company it Is a false hslto r-*UA iL^rx A £ 
the accounts as *1 w>wd In 0 c V ks vf tt* j 

and correctly m-rcirts wUt u r tic h n A 
balance-short whG-b sW 4 $2 t U Ac- , v* / ts/ 1\ « 
company smotintlBg Vi \ Zd 1~*L* piArr t)s U%4 
o' sswts w!(|r<ct rp x tr ppf, jke 

I'tro of UJi<ir*-sL*rt aitrx*-* «-;( • /, srLi'b u* 

• irh drlitl were frA *V* mr\> * Wwi f *A uod 
<‘ n u nriA sc 4 wl^i asA & rejrt - *. 
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BANKERS — concluded 

Btid algo eltowed a divisible balance of profits amount 
lug to Itl9 000 tbe facts being that out of the 
R23 lakhs some Iil3 lakhs were bad and irrecover 
able and that the capital reserve fund and other 
provision for bad debts bad been lost and that 
the company instead of making profits was and long 
had been insolvent was found to be false and mislead 
tag Having regard to the nature of the charges above 
referred to the Court under s 239 of the Code of 
Criminal Procedure rejected an application by the 
defence that the accused should be tned separately 
Queen Empress r Moss L la B 19 AIL 88 

BANKERS BOOKS EVIDENCE ACT 
(XVIII OP 1891) 

' 8 2 — Admissibility in evidence of 

certified copies of entries tn boots of banks to 
notch that Act does not apply — Copies of entries 
In the bocks of a bank which does not come within 
tbe definition of a Company as given in sub t (I) 
of s 2 of the Bankers Books F valence Act though 
certified m accordance with the form prescribed by 
that Act are not admissible in evidence under the 
provisions of that Act Queen Fmpress e 
WoGuiBS 4 O W N 433 

BANK NOTE 

See Government Currency Aote 

[7 Bom. O C 1 

BANKRUPTCY IN MAURITIUS 
See Debtor and Cheditor 

[LLB 16 Mad. 85 

BANKRUPTCY ACT 1809 
See Insolvent Act * 40 

[13 B L R, Ap 3 9 
ILE. 2 Mad. 15 

BANNS OF MARRIAGE PUBBICA 
TION OF— 

See BiQiitr LL.K. 1 AIL 319 I 


BARRISTER. 

See Cases under Advocate 
See Ca E9 under Counsel. 

Receipt of foea by — 

See Stamp Act 1879 sen II art IB 

[I.E.R. 9 Mad. 140 
LLB 19 AIL, 132 

L Suspension from practising— 

a mat — O round for suspension — An order 
of all -h Court suspending a barrister from practice 
for five years set a ide m tlie ground that although 
there had been pr*To irregularity there was no mntus 
a mu to show *n intention to commit a fraudulent 
act. Is st Newton 

POB LB 88 17 W R. 05 
14 Moore s 1 A 237 


BARRISTER — continued 

2 Agreement with client as to 

fee — Disability to contract — Pleader — Suit hy 
client for fees — Act I of 184G s 8 — A engaged O a 
barrister practising in the mofussi] to conduct a salt 
for him and promised to pay him a sum of money 
as a present m addition to the fee allowed by Itegu 
lation XIV of 181G provided that the decree awarded 
to A a sum above 511 000 Tbe condition being 
fnlfilled G collected moneys for A under the decree 
and retained the sum promised It was not proved 
that A assented to the appropriation hy G of the sum 
retained in payment of the premised present A sued 
G to recover the sum retaund Held (I) that if G 
was to be regarded as a barrister he was under a dis 
ability to contract with A as to his fees (2) that if 
G was to be regarded as a pleader he was prohibited 
by a Circular Order of the Sudder Ada] at from en 
forcing this contract Semite — The decision in Pen 
nedy v Dr on n 13 C D W S 677 governs all agree 
ment* made by members of the English Bar in that 
character Achamparambatii CnEBiA Lunhammu 
e Gantz I L K. 3 Mad. 138 

3 • — Right of client to sue for 

return of fee when barrister was absent 
— Adxocate and client — Taking it that the nils 
of English law that the relation of counsel or advc 
cate and client creates mutual incapacity to make a 
binding contract of hiring and service either express 
or implied governs the relation of advocate and client 
generally in this country there must be tho relation 
of advocate and client to give rise to the mcapacity 
and the incapacity is strictly confined to contracts 
relating to service as an advocate in litigation and 
matters ancillary to such service The degree of bar 
nstcr is but one of the qualifications for admission 
and enrolment as an advocate of the High Court 
Where the defendant a hamster who was not admit 
ted an advocate of the Iligh Court or specially autho 
need to plead in the superior Court accepted a va 
kalatnamsh from the plaintiff to defend him upon a 
charge pending in the Session Court and the defen 
dant faded to appear on the day to which the trial of 
the plaintiff was adjourned and the plaintiff sued the 
defendant to recover tho amount of the fee paid — 
Reid that tbe suit was maintainable KtsttTVA Bow 
r Muttuiistxa 4 Mad., 244 

4. Right to sue for fees for pro- 

fessional services — Barrister enrolled as adco 
eate — A barrister enrolled as an advocate of the High 
Court is incapacitated from making a contract of 
hiring as an advocate and cannot maintain a suit for 
tbe recovery of his fees. Sunn r Guneskee Lal 
[3NW„83 

5 ■ — ■ ■ ■ Hamster with 

nght to act a* adcocate and attorney — TV here a bar 
nstcr renders services which go beyond his profession 
as a hamster bis incapacity to recover fees as a 
hamster does not extend to such extra professional 
aerriccs and where as in Burma tbe law enables an 
advocate to recover fees and a barrister arts both as 
an advocate and in other capacities tbe remuneration 
claimed by him ought to be divided into two parts 
and while in that part of his services In wl ich L 
acts as attorney he should be allowed to recover fees 
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BENAMI TRANSACTION 


not much in excess of those allowed in Calcutta no 
attorney’* charges whatever should be allowed for 
that part of Ins service* winch are extra professional 
the commission or other allowance made for auch aer 
vices being the only proper and a full remuneration 
for them. Land Mortoaoe Bins or Indli r 
Elsies 25W R 332 

0 — Barrister or pleader appear 

Ing aa litigant In person— Practice —In cases 
where a hamster or pleader appears before the 
Court as a litigant in person he must not address 
the Court from the Advocate s table or in robes but 
from the same place aud in the same way as any 
ordinary member of the public In the matter or 
THE West Hopetown Tea Company 

[LlfcR- 9 AIL 180 
BASTARDY PRO C EED INGS 

See Cases ctder Maintenance Obdeb 
op Criminal Court as to 
See Witness— Civil Cases— Piesons 
COMPETENT OB NOT TO BE WITNESSES 

[LL.R 10 Calc 781 

BASTI LAND 

See Calcutta Municipal Consolidation 
Act 18b8 b 2 

[L L B- 21 Calc. 623 

BAZARS 

See Benoal Peouiation XXVII op 1793 
s 5 


BEN AMID AR. 

See Cases itndee Benami Tbansaction 
See Bengal Tenancy Act a 173 

[ILR 21 Calc 664 
See Limitation Act 1877 abt 179— 
Latube op Application— Generally 
[LLR 20 Calc 388 
See Limitation Act 1877 aet 179— 
Step in aid or Execution — 
Gekebally LL.R. 9 Calc. 633 
fl2 C L. R, 140 
LL.R. 16 Calc. 355 
See Cases undeb Pasties— Pabties to 
S uit s— B en am id ab s 

See Pabties— Pabties to Suits— 
Subetiis 2BLR A. C 237 

[11 XV It. 120 
See Res Judicata — Paeties — Same 
Pabties or theib Rbpbesentativks 
[BLR Sup Vol„ 769 
2 Ind. Jur N S 327 81V R 428 
6 B U B. 321 131VR I 57 
LLR 16 Mod. 287 
See. Sale in Execution op Decree— 
Setting aside Sale— iBEEOULABrrr — 
General Cases 

[IL.R 20 Calc. 418 
1 C W N 279 


15 W R 48 
[16 W R 238 
11 W R 112 
21 “W R. £ 


Col 

1 General Cases 662 

2 Soubce of Purchase monet 671 

3 Onus or Paoor 673 

4. Certified Pub chasers 678 

(a) Acts XII op 1841 I or 1845 

and XI or 1859 678 

(i) Civil Pbocedube Code 1882 

a 317 (18a9 s 260) 630 

(e) N W P Land Revenue 
Act (XIX or 1873) 
s 181 691 

See Attorney and Client 


[11 B L. R. 60 note 10¥R 409 


See Estoppel— Estoppel by Conduct 

[Marsh. 293 669 2 Hay 157 
3 XV R. 88 
18 W R, 526 
15WR 333 
17WR 192 
ILR 18 Calc 137 148 
ILR 20 Calc 230 
LLR 22 Calc 909 
L.1L 22 LA 129 


See Fraud— Effect or Fraud 

[LL.R 11 Bom. 708 
See Limitation Act 1677 s 10 (18u9 

[3I 1 ! B. A C 284 UW K. J2 
See Mahomedan Law— O rrx 

[LLR 10 All 207 
L.H. 24 L A., 1 


See Cases under Parties— Parties to 
Suits— Benamidabs 

See Res Judicata— Parties— Same Pah 
ties ob their Representatives 

[5B LR 321 13 B. L. R. 167 
B L.R. Sup VoL 759 
2 Ind Jur N S 327 BW R 482 
LLR 16 Mod. 287 
See Sale pob Arrears op Revenue — 
J.vrrjiDRANrjs— A ct \I op 18^9 

[LD.R. 14 Calo, 109 
L.R. 13 LA. 160 
LLR 15 Calc 350 


1 GENERAL CASES 


L Custom — Hecogn t on of le 

nam> traneactiom — Benami transaction* are a 
custom of the country and most bo rccognued till 
otherwise ordered by law Meanwhile the extent 
of their compatibility with an honest purchase 
depends npon the peculiar circumstances of each 
case Rally Mohun Paul r Bholanath Chat 
radar 7 XV IL, 138 

2. Tretumpt on a* 

to otrnerti p — Die habit of hoi ting land brnam 
though inveterate m India doe* not justify the 
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BENAMI TRANSACTION'— continued 
1 GENERAL CASES — continued 

23 Evidence of ownership— 

Title to property set ed in execution — Evidence — 
Sutpi i on — In "uefertninmg the right to property 
seized in execution the Court most not declare & 
person claiming as purchaser to be a benamidar for the 
debtor upon suspicion merely but its decision must 
rest upon legal grounds established by legal testimony 
Iaez Dux ChowDuby i Fakiruddis Mahomed 
Ahasav ChOwdhry 

[9 B L. R-, 458 14 Moore b I A 234 

Reversing decision of lower Court In 1 ukeerood 
hern Mahomed Ahsun Cuowdhey t Kurreem 
D ura CnownnsT 5 "W E, 43 

24 Breach of covenant — Cause 

of actiOH~Plamt — Consent of lenCtmidar — The 
plaint alleged that the three first defendant* With 
a brother since deceased purchased a patm mehal 
therein described that the same was thereafter sold 
for arrears of rent and purchased by the said three 
defendants with their own funds but that the Col 
lector in compliance with their petition entered the 
name of their mother the fourth defendant as the 

E nrchaser The plaint then alleged a subsequent sale 
y the three first defendants to the plaintiff that they 
the said defendants caused a kob-ila to be executed 
by the fourth defendant and that they being the 
real owners became witnesses to the deed and received 
the whole of the consideration money and prayed 
by reason of ouster and disturbance alleged for 
damages against all the defendants for breach of 
the following covenant contained In the Lobala i If 
any one making any objection to the sale by me of the 
said melial give you trouble m any way then I will 
put matters straight If I fail to di so I will return 
the consideration money If I do not return it you 
Will realize it by means of a suit The Civil Judge 
In whose Court the plaint was filed held that no cause 
of action was shown, and the High Court on appeal 
remanded the case to try whether there had been the 
ouster and disturbance alleged, and whether, under the 
circumstances they constituted a breach of the con 
tract. The High Court however dismissed the suit 
against the three first defendants holding that the 
mother only a as bound by the contract II eld by the 
Privy Council that the plaint disclosed a cause of 
action against all the defendants and that the case 
must be remanded accordingly One usne raised by 
the plaint waa whether the kobala u as really entered 
Soto by the mother as the agent and on behalf of the 
three first defendants and by tbeir authority 
BlSUESWAHI Pedta r OovlKD 1 RABAT) TeWABC 

[L. R., 3 L A. 194 28 "W R. 32 
A arymg the decree of the High Court in 

[31 W IL, 398 

25 — Suit on bond executed be 

narai— 3/one* lent l>, f icfefor husband — Where a 
Woman uc* t recover money advanced on a bond 
executed I lei n 1 1 open to the ol ligor to plead 
tl at the uv>n y w a , not lent by the woman bnt that 
the bon 1 was mml* an acknonle 1 onent of indebted 
ness from him to her 1 u ban l fliroos WESStrn Pot 
CnOWDUBT T JUOOESJCOER CBOWDIUlAfl 

[22 W It 413 


BENAMI TRANSACTION —continued 
1 GENERAL CASES — ■Continued 

23 — — Money lent by 

person other than holder of bond — In a suit upon 
a bond where defendant pleads that the bond though 
executed m the mime of the plaintiff Was really Cxe 
cated la favour of a third party if it is found that 
plaintiff is not the real holder of the bond, the suit 
most be dismissed JPjJOOKATfXB Dey r Gmrji 
BBoobUn Mitteb 23WR 448 

27 Benami purchase by judg 

meat debtor of property subject to inert 
gage decree— Effect of — P L brought a suit 
against 3 and while it Was pending executed a bond 
iq favour of ff C hypothecating the property in dia 
pute The snit was dismissed with costs and another 
suit was brought by one P M upon the bond and 
while it was pending the property w dispute was sold 
in execution of 3 s decree for costs and purchased by 

5 The day after this < e on 10th November 
1868 P M obtained a mortgage decree which he 
transferred to It B who executed it and attached the 
property in dispute when S intervened objecting 
that the mortgage the mortgage decree and the 
transfer of the decree were all fictitious and collusive 
and brought about by P L This objection having 
been rejected a suit was brought on the same ground 
against RB P M and the widow of PL to establish 

6 ■ rights and to stop the pending sale The pro 

perty was however sold and purchased by B who 
was then made a defendant in the suit Both the 
lower Courts found that R B was a henamidar for 
B L and upheld the title of Sin preference to that of 
D 3eld on the principle of In re Suroop Chunder 
3a ra B L R Sup Vol 938 9 1 V R 230 — 
*i* that the purchase by a judgment debtor ertin 
guithes the decree — that the same result followed in a 
hewuni transaction when the decree was a mortgage 
decree and therefore although S by virtue of his auc 
tion purchass wa» not entitled to the property in dis 
pute yet he was entitled to a declaration that so far 
as the amount of his purchase money went to satisfy 
the decree of November 1SC8 it should be considered 
a charge on the property Dhondiiai SlNQU r Sulee 
MOODDEE* f n033EUT 24 W R 359 

28 Benami transfer— Mutation 

of names in settlement record. — A transf r 
from a husband of a share in a village was » t 
formally earned out otherwise than hy its being 
evidenced by mutation of names in the settlement 
record and a son claiming as his father’s heir alleged 
that bu mother’s name was only used benami by the 
father Held that a finding that such mutation was 
not fyr the purpose of putting the property into the 
name of the wife benami for the husband but for 
her own benefit was substantially correct Tnirso 
t O*»oi Parham 

[I I* R„ 10 All* 107 L R 15 LA., 29 

23 Person allowing property 

to be pnrelinsed benami— Sale by ostensible 
oiener — If a person allow s property to be purchased 
for him in the name of anotl fr and takes no step* to 
show to the world tliat he is the owner he must make 
out a clear nglt to relief against any one who 
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BEN AMI TRANSACTION — continued 
1 GFNERAL CA3ES — continued 
1 nrchases that property Iona fide from the ostensible 
owner Nedba Dossee t Abdooe \\ ahed 

[25 W R 532 

SO Suit on bond tbe consider 

ation for which was advanced benanu — 
31 ght of assignee oflond — Where in a bond given 
by A to secure the repayment of money lent by I? to 
A it is stated that the money was lent by C it is no 
answer to a suit on the bond brought against A by a 
person who has purchased the bond frcm C bond fide 
without notice that the money advanced belonged to 
A A person who lends money in the name of 
another nm6t accept the consequences if an innocent 
purchaser deals with the person whose name appears 
upon the document as the rarty really entitled to the 
receipt of the money SomM Laxly Debzb «• 
Demi Nath Roy CnownnBY 3 C L E, 0 

31 ■ Benamidar Right of to sue 

in his own name — Purchase by a non agrt 
cultural \n name of an agricultural — Suit by 
Lenamidar for redemption — Court feet payable as 
f real purchaser teas plaintiff— Delkhan Agn 
cultural* Pel ef Act ( Act iVIl of 1879 ) — 
"Where a purchase is made benami and a suit is 
brought by the benamidar in order that thereat pur 
chaser may escape the consequences to which the 
latter would be liable if he purchased and sued m his 
own name the Court will look behind the record to 
see who the real purchaser is A benamidar may 
maintain a suit m bis own name but the Court will 
put the defendant in the same position as if the real 
were the actual plaintiff One D an agriculturist 
purchased certain laud benami for K a non a^ri 
cultunst and brought a suit for redemption under the 
provisions of the Dekkhan Agriculturists Relief Act 
Under the notification of the Government of India 
No 2092 dated the 29'h July 1831 the fees in case 
of suits by a^uculturiits for redemption were remit 
ted and the plaintiff therefore paid no stamp duty 
on the plaint Held that D might maintain the suit 
in bit own name but muBt pay the UBual stamp fees 
and that the su t should proceed as an ordinary 
suit as though A was tbe nominal as well as the 
real plaintiff Daqdu i Balvant Ramchandba 
Natu ILE 23 Bom 820 

32 Right of benamidar to sue 

on negotiable instrument— Su t on promts 
sory note — The payee and holder of a promissory 
note is nit debarred trom suing on it bv reason of the 
fact that a third person is really interested in it. 
BOJJAMHAt \ EKKATAKAMAYYA 

(HE 21 Mad 30 

33 Benami purchase by a Gov 

eminent officer prohibited from acquiring 
land — Saif f r declaration against benami 
dar — The plaintiff sued for declaration ef his 
title t > certain land wh cli had been purchased by 
him in the name of the defendant Tbe object of tbe 
transaction x as to conceal from the Cofi’etor the 
fact that the plaintiff who was a tabeilAir bad 
acquired property in his taluhh contrary to tbe rules 


BENAMI TRANSACTION —continued 
1 GENERAL CASES — continued 
of his department Held that the plaintiff was 
entitled to the declaration sought Bono t Bsrro 
[LLR 21 Mad. 231 

34 Suit by benamidar to eject 

tenants — Madras Revenue Recovery Act (Madras 
Act II of 1SG4J s 38 — Madras Revenue Recovery 
Amendment Act ( Madras Act 111 of 1834J s 1 
(6j — Sale for arrears of revenue — Benami pur 
chaser — Right of suit — Land forming part of 
the endowment of a chattram was brought to eale 
for arrears of revenue und was purchased by the 
plaintiffs who now sued to eje t the tenants who 
weie in occupation of the land. Held (1) that 
the defendants were entitled to plead that the 
plaintiffs had purchased benami flora the managers of 
the chattram (2) that the above plea having been 
substantiated the plaintiffs were not entitled to main 
tain the suit TiauiiALAYrrA Tillai t Swash 
Naiear I L E 18 Mad. 460 


35 • ■— ■ Benami deed executed with 

intention to defraud creditor— Relief 

against fraudulent benami deeds executed by 
predecessor t» title — K executed in 1850 four 
benami documents with intent to defeat the claim 
of his employer on account of money embezzled 
by him two of the documents were hibas (deeds 
of gift) in favour of P his elder wife in respect of a 
moiety of properties 1 2 and 3 and two were Icobalas 
(conveyances) in favour of O that wifes brother 
in respect of the other moiety of those properties A 
remained in possession of the properties till his 
death in 18G0 After his death P remained in 
possession of the properties 1 2 and 3 and S 
the younger widow remained in possession of 
other properties In November P executed in 
respect of the 8 annas of the properties covered 
by the hibas a kobals in favour of O t son 
then a minor S died in 1868 and P died in 
1871 A daughter of K by 8 succeeded them and 
that daughter died in Augnst 1882 In a suit 
brought by a son of that daughter on 4th January 
1893 for the recovery {inter a lid) of possession of 
his share of properties 1 2 and 3 from O i son 
with mesne profits and for a declaration that the 
deeds executed by A were colourable transact! ms 
and that the iobala executed by P was not valid 
and binding — Held as to the contention that 
plaintiff was not entitled to be relieved against the 
consequences of the fraud of his predecessors in title 
that the balance of authority is decidedly in favour of 
the proposition that it is always open to a party 
to show that a document simply executed but not 
earned into effect is a benami and col inraUe d en 
ment and to recover possession of property against 
the party claiming under such d icument Symes v 
Hughes I R 9 Pg 4~o Phool Bibee v Ooor 
Surun Doss IS W P 48 j Sreenath Roy r 
P ndoo Bash me# Delia 20 JT R 112 Delia 
Chotcdhratn v Bimola Soondaree De'io 21 JT 
P 42* Bylunt 'hath Sen r Goloollah S kdar 
24 W R 391 MnXua Mull ct r Bamjaa Sardar 
9 C L R $4 referred to. Halyn fS J5T«r v 
Dogal Knsto J)eb 13 JT R not followed 
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BEN AM I TRANSACTION — continued. 

1 GENERAL CASES — concluded 
Hangammal v Venkatachan I L B 18 Mad 378 
And Chenttrappa bin 1 trbhadrappa v Pattappa 
bi* Sbttbatappa I L B 11 Bom 708 dutra 
puwhed Taylor v Bowers LB 1 Q B D S91 
followed Kearley r Thomson LB 24 Q B 2) , 
742 referred to Sham Lau Mite a r Amaeeydeo 
Nath Bosk ILB 23 Calc , 400 

36 Colourable conveyance in 

fraud of creditors— Fraud earned into effect 
■ — Suit by real owner against lenamidar and 
his transferee— Right of suit — Plaintiff with the 
object of defeating the claims of his creditors exe 
cuted a colourable conveyance of his property in 
favour of another person and the transferee success 
fully resisted the creditors of the plaintiff from 
seizing the property in execution of their decrees 
The transferee then conveyed the property to a 
third party who took possession Held following 
the case of Kah Charan Pal v Batik Lai Pal I L 
B 23 Calc 962 note that the plaintiif was precluded 
from maintaining an action for the recovery of the 
property Held also that there is a distinction 
between those cases in which the fraud was only 
attempted and those in which it was actually earned 
into effect and that in the latter class of cases 
the Court would by granting relief to the wrong 
doer be making itself a party to the fraud Gober 
DHAN SDfOH f Brru Rot L L. XL 23 Calc 062 


37 Fraud earned into 

effect— Suit by the real owners against benamidar 
— Bight of suit — Where property lias been conveyed 
ben aim with tho object of placing it beyond the reach 
of creditors and the fraudulent purpose has been 
earned into effect the real owner ought not to be 
permitted to succeed in a suit instituted by him for 
recovery of the property A distinction exists 

between such a case and a case where the fraud 
has not been earned into execution Debus Chotcdh 
ram v Bimola iSoonrfurce Delia 21 W R 422 
explained Kauchabaw Pah r Rasie Lae Pah 

[ILE 23 Calc. 062 note 

38 ■ - ■ — Suit by real 

owner against lenamidar — Fraudulent purpose gieen 
effect to by claim successfully preferred by the 
lenamidar —A suit docs not lie for a declaration 
that a conveyance executed by the plaintiff is a 
benami and fictitious transaction when tho alleged 
transaction has been used to accomplish the frmndu 
lent purpose for which St was intendid The fraudu 
lent purpose is accomplished when tho property 
c nvoyed being attached by a decree holder the 
hmamidsr is allowed to prefer a claim to it and 
the claim is allowed by the Court Bavka BehART 
Dabs «• Raj Kumar Dasb XL 27 Calc 231 

[4CWK 289 


2 SOURCF OP FUPCI1ASE MONEY 

39 — _ Source of purchase money 

— Ftidtnce of Jeajteu.f owner, h p — It is not a 
pr nelfle of law that the Ihq« to be framed in a case 


BENAMI TRANSACTION — continued 
2 SOURCE OF PURCHASE MONEY — continued 


of benami purchase is from what source tho pur 
chase money came though that is an excellent cn 
tenon and test for determining the character of the 
purchase Bbijo BeHABee Sison r Wa»d Hosseiv 
[14 W B 373 

40 — ' — ■ — Etuden e of be 

nefcial ownership — In cases of benami purchase in 
India the entennn of beneficial ownership is the 
source from which the purchase money is eknved 
GOEBEKBrsT GoSSAIJf r QrWOAPEH3AUD Gossaiv 
[ 6 Moore e L A 63 

Akbub An r Mahomed Faiz Buksb 

[16 W R., 12 

4L . — — ... — Possession —In 

coming to a conclusion In a case of a benami purchase 
the circumstances and probabilities are to be care 
fully considered and weighed — e g tho object of the 
purchase whether the purchase money really belonged 
to the purchasers and whether possess! in was 
taken after purchase and if not why possession was 
not taken BnooBurr MontfN Busbar v Naoobee 
Dossia 16 W E 16 


42 


- Proof of const 


deration —Where a deed of sale is executed benami 
under circumstances which suggest an intention 
to defraud creditors it is not sufficient that the sale 
was formally made and the deed duly registered/ the 
Court must be satisfied as to consideration having 
actually passed from the purchaser to tho former 
owner and as to the source from which the purchase 
money was derived. Mutiiueoou.ah r ToRABoo 
DEB* 15 W R 305 

See Luchmee Kobe alias Bhcooduttv Koek 
r XTttek Sinoh 24 W R. 400 

43 Mahomedan Fur’ 

chase by — Where a Mahomedan husband was found 
to have paid the purchase money for a patm talukh 
standing in the name of hn wife it was held that his 
having been in possession of the money was pnmd 
facie evidence that the patnl talokh belonged to 
himself and not to Ins wife and that presumption 
was not rebutted by the fact that he purchased the 
patm in the name of his wife &urno«oyee e 
LUCOMEEPUT DOOOUB 0 W JL 33S 

44 — — Property ac 

quired by t parole funds -In a salt for certain pre 
perty as belonging to plaintiff s judgment debtor w 
which the defendant the adoptive mother of the 
judgment debtor elaimod the property as purchased 
by her lon-ifde m the name of her trm butwithhre 
own funds — Held that this case could not be judged 
by the criterion hud down by the Privy Council in 
the case of Oossam v Pwmis 6 Moore six S3 
eiz whence came the purchase money for t tie 
question in that case related to property acquired by 
a member of a joint Hindu family where She 
presumption would ordinarily bo that all the property 
is joint J.adirJA’s Bibee r M nEEuooxim 
CHOWDHRArv ^ ‘ Am 

Hindu and if a 


homtdan Law -Presumption —In cases where the 
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BENAMI TRANSACTION— ecsHssed 
2. SOUTCE OF rCBCHASE MONEl— cwtWrf 
question va, whether property bought an! held in the 
n»mc ol another than the party ekenmg as tho real 
r-nrehajer u the property of that rthcr or merely 
honpht and 1 eld in his name (benami) f r the claim 
ant, the criterion is to consider from what source the 
purchase-money came t the presumption is that a 
purchase made with the money of A in the name of 
B U for the benefit of A and where the purchase is 
by a father whether Mabcmedan cr Hindu In the 
rime of his son, there u no presumption cf an ad 
vaneement m favour of the son Upon the facts 
the decision of the Court below reversed, Azuab 
A ll r Alta* Fatima 

[4E.LEPC 1 13 W R VC 1 


UnUB Aid 


UlTA* FATIMA 

[13 Moore a I. A. 232 


46, - Tlenam » par* 

chase — Whether property teas held lenami for the 
claimant or «ra» a g ft to the holder — Ec deuce of 
owner sh p — Source of purchase-money — The claim 
ant having supplied the purchase money on tho sale 
of tho village in suit took the transfer by sale deed in 
the name of the first defendant who remained in 
possession of it, receiving rents The claim was for 
proprietary possession by the purchaser on the 
ground that the property was held benami for him 
The first Court decreed the claim. The Appellate 
Court reversed this decision. The first Court had 
attributed too much to the fact that the plaintiff had 
supplied the purchase-money— an important fact in 
most of the cases raising the question of benami 
or not benami but ti t the only test of ownership 
Here the source of that money wss consistent with 
the claimant s having as the defence alleged inten 
d d to make a gift of the property to the holder of 
it and the right inference from the fact was that it 
was not held benami for the claimant but belonged 
to the defendant Bln Nabatk v Mohammad Kadi 
[L L. R. 28 Calc. 227 
Z, H 20 I A„ 38 
3CWN.U3 


3 OKTJSOTFrOOF 


47 — Onus probandi— Purchase 

ly member of joint Hindu family «» name of son— 
1 resumption — Conveyance ta English form — 
Where a purchase of real estate is made by 
a Hindu in the name of one of his bods the 
presumption of the Hindu law is in favour of its 
being a benami purchase and the burden of proof lies 
on the party in whoso name it was purchased to 
prove that be was solely entitled to the legal an l 
beneficial interest In such purchased estate Purchase 
of a talukh in Bengal by a Hindu in lus eldest son s 
name the conveyance though in the English form of 
lease and release held to be a benami purchase and 
the son in whose name it wae purchased declared to 
he a trustee for tho father and the talukh part of the 
father’s estate Gqpeekbisto GoaUK r Ounoa 
rrasAtro Gosaim G Moore a I A^ 53 


BENAMI TRANSACTION— continued 
3 OVUS OF rilOOF— con imierf 

48 — Registration of 

name —Tho benami system being one of the rccog 
nurd institutions of the country a purchaser docs not 
discharge himself of the onus which lies upon him 
by looking only to the apparent title Nor is tho onns 
discharged by the mere fact of tho name of the 
defendant s vendor being alone registered in the 
Zamindar’s books os tho exclusive owner of tho patm 
cr of the vendor only being sued by the zamindar for 
tho rent of tho patm JeElumssa r UsiTO 
CnrvpBA CuACKLAvrme 18 W E 151 

40 1 1 ■ Evidence of 

ownership — In cases of alleged benami sales effect 
should be gu en to tho cvnlcnco cf possession and enjoy 
ment since the purchase as slicmiDg who is the 
substantial owner The burden of proof lies on the 
person who maintains that the apparent state of 
things is not the real state of t lungs and the apparent 
purchaser must he regarded as the real purchaser 
until the contrary be proved. Deo Nath o Ibeb 
Kuah 3 Agra, 10 

50 — — — Parol evidence 
— Proof of purchase — As between Hindus oral 
evidence Is admissiblo to show that land nominally 
purchased for A and conveyed to him by an instru 
ment in writing was really purchased for A B and 
c roujfAYAPPA Chetti V Abu MOO AM Chetti 

[2 Mad. 20 

Following in this Gopsekbisto GoSAINc GuhOA 
pebsato Gosaih 0 Moore a I A 53 

6L Purchase at tale 

in execution of decree Assignment of — Where a 
person became the purchaser of a talukh under n 
dccrco for sale obtained by judgment creditors of 
the owner and an assigneo or a judgment creditor 
sned to have it declared that tho purchase did not 
Bffect any transfer of the ownership of tho talukh — 
Held that tho onns was on the plaintiff to 
prove that thetalnkh in question was still the property 
of tbe judgment debtors and not the property of the 
purchaser In matters of this description it is essen 
tial to take rare that the decision of the Court rests 
not upon suspicion hut upon legal grounds estab 
lulled by legal testimony Seebahttkciittnder Dev 
c GofAi CnUNDKB Chuckerbuttv 

[7 W R„ P C 10 
Kajjebnath Durr t Ovnox Coomab Bhutta 
CHAEJEH OWll 202 

62. ■ • Benami lease — 

Proof of lenefictal interest — Where there is an 
allegation that a lease is held benami it is not 
sufficient for the party in whose name the lease is 
drawn out to produce the documents but it is 
necessary forlum to prove that he lias the beneficial 
interest in the property Saeodamou oh Fax 
CnoWDEB? r Ettama bOOVDEBY Dosbia 

[7W B„ 200 

■ ■ Property p r 

chased at sale m execution of decree — A decree 
holder m execution of his decree put up for sale 
certain Property cf his judgment debtor winch ws* 
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BEN AMI TRANSACTION— confimierf 
3 OMJS OF I HOOF — 'Continued 
•purchased by plaintiff ostensibly ou his own account 
Hating reasm hiwever to believe that the purchase 
was beuanu for the judgment debtor the decree 
holder again took out mi cut ion against the same 
projerty and advertised it for sale Plaintiff inter 
veiled bnt his objections were disallowed by the 
Court which found the judgment debtor in bond fide 
po session on his own account The property teas 
then sold nud one of the defendants bought it 
Plaintiff then eued to have the execution proceed 
lugs 6it aside and to Uai c it declared that the pro- 
perty had been bou Q ht on his own account and with 
I is own money Held that the onus of proof lay on 
the plaintiff Mbddcn Mohdn Shaha t Btlabut 
C arcass Bo? llWE Z 49 

64 • — ’ . Presumption — . 

Creditors claiming against benamidar — Eudence — » 
Although a purchase by a Mabcmedan with his own 
money of an estate m the name of his son raises n 
presumption of the son a name being used benami for 
his father proof that the father’s object was to affect 
the ordinary rule of succession as from him to that 
property is sufficient to give as respects strangers a 
title to the son independent of and adverse to the 
father Where bona fide creditors of the ostensible 
owner of property tire claimants on that property the 
Court wifi require strict poof on the part of any ono 
seeking to bale it declared that he held it only 
benann Puehacawla Nowab Abated Au Khan 
«• HtrnnwARi Mull 0 13 x*. It. 578 

Ajaujt An Lean r IlrEDWAnEB JIuld 
P 4WRPC 14 13 Moore sX A. 395 

65 — — Proof of bene 

final oimersfitp — Presumption from possession on 
receipt of rents — Whore there are benami transac 
tions and the question is who is the real owner the 
actual possession on receipt of the rente of tho pro 
perty is meat important In a suit against a par 
thnsir at a sale nadir Act ‘XI of 28>?£) a 23 the 
plaintiff claimed to have an incumbrance by virtue of 
two mokuran pottahs executed by the heirs of the 
last of a senes of benamidara and it appearing that 
the last benamidar had actual ownership of one 
fourth of tho property comprised therein — Held that 
the incumbrance was good to the extent of such 
feartb 2 uambaxoi l)ce/C3£ c A cv&esrrAst Pf£- 


BiUD 

Pa.IL. 13 X A. 160 XL. It 14 Calc. 109 

60 ?urfJai« 6y 

Hindu widow for a relation — V step-son made over 
pw pirty to his step mother fer her support Out of 
the produce she bought properties for her nephew 
In the name of other parties Held undir fluff cir 
cumstances that the purehas d property on her 
»Wtt W mt to tho nephew and n t to the step- sou 
*» h ir f her husband. Although the defendant 
by hi* wntt u statement dun d the fact of the pur 
chase* twmg witl the wiJwv t mouev and it was 
pn red that thiv wire nia k with her money —Held 
that this df I u t rvuiovo from the ] Jaintiff the burd n 
p* rroTin„ tl at tl purr hues wero made benami f r 
her ClU-VDBAXiTti 1 or r lErimi MrzcMDAii 
10 E. 303 15 vr R T C, 7 


BENAMI TRANSACTION — continued 
3 ONUS OF PROOF— continued 
67 • • - ■■ .... - Creditors of 

benamidar Eiqht of— Credit given to benamidar 
in good faith — Certain property having been attached 
in execution of & decree against E the plaintiff 
instituted a suit claiming the property and alleging 
that E was his benamidar The allegation was 
established. It was contended that the public aud 
the creditor at whose instance the attachment was 
made in execution of n decree for money advanced 
to £ had been misled by the benami transaction 
Held that the creditor was bound to prove that he 
had actually advanced the money believing m good 
faith that the property belonged to E CfflK 
Chuhdeb Dass v Bnaomrr iusa 

[11 C la R 100 


68 - 


- — — - ■ Eenamt purchase 

by Hindu or JHahomedan — Property bought by a 
father in his son s name — Advancement — Eft 
sumption — Evidence — hature of evidence to rebut — 
When purchase is made by a Hindi! or a Mahomedan 
in the name of his son the presumption is m favour 
of its being a benami purchase and it lies on tho 

K in whose name it was purchased to prove that 
solely entitled to the legal and beneficial inter 
est in the estate When tho ngbts of creditors are 
in issue m such & transaction very strict proof of the 
nature of the transaction should he required from 
the objector to such nghts and the burd n of proof 
lies with more than ordinary weight on the person 
alleging that the purchaso was intended for the bene 
fit of the son. K aoxsbsax v Abdulla 

phi! d Bom. 717 


60 Allegation of 

benami conveyance — A and E were co sharers. E 
leased bis share to E taking rent separately from 
him and A sold his shave to C so that E and C 
became co-sharer* Afterwards E convened bis 
share to £ and delivered Ht kubuliat to him the 
conveyance which was registered reciting payment 
of the consideration Subsequently A sold tho 
share to C for valuable considiration In a suit 
brought by C for possession, O alleged that his con 
veyance to E was a benami transaction of which C 
was lOgruiant Held that the onus of showing that 
was on E aud that primdfacie C 'va* justified in 
supposing that E had a good title to convey 5ATVA 
Mom Pam v Bhuckjobutty Ciitey Ciutto- 
PADHTA 1C LR 460 

60 . — . . - Husband and 

icfe — Proof of bond fide purchase —In a enso of 
purchase after a decree where the vendor is only a 
icnaroiiar and the vendor’s husband (supposed to 
be the teal owner) wrote the deed and received the 
purchase-money (thereby making himself a consent 
top party) the onus lie* on the plaintiff to prove tliat 
he Is a bond fide purchaser for value exercising due 
care and diligence Man TtrarvonfE* Da bib r 
BorsTtm Cmnur Brnmcxa 1 Vf IX, 110 

See Azix Knot c ilsxe hiaatA .W 

[1WIL 115 


OX Henan i a trance 

of money for mortgage — Where a plaintiff sued 
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BEN AMI TRANSACTION — continued. 

3- OMS OF ITOOF — continued 
adlemng that a certain d cd of mortgage was exe- 
cuted by J IB Ixnatni f r the benefit of H B 
through whom the plaintiff claimed, and also all eg 
ing that It It 1 ad advanced the money for the 
mortgage out of her o"~n money* it was held that 
if it conld >c shown that the money advanced was 
the money of it B who executed the mortgage it 
was imm aterial to consul t who was the nominal 
mirtgagee as the plaintiff eonM not set op a title 
inconsistent with the title act np in the lower Conrts 
In the absence of proof sufficient to establish the 
title of IT Ji and to show tliat the money was 
advanced by J7 Ji the plaintiff* *oit was dismissed. 
IJmwcv Doss r IfinovrED Ilossece 

[13 XT R., P C„ 33 13 Moore bLA, 340 
See Poor Chavd As wax. r Kartool 

[25 XT R 54 

02. ■ — - - — — 5« Ifordeclara 

t on of title — When defendants admitted the cxecu 
tiou cf a document purporting to be a conveyance by 
them of certain land to the plaintiff for valuable 
consideration but contended that the deed was not 
intended to have any effect and was merely a bcnaml 
transaction — Held m a suit for declaration of hu 
right by a plaintiff m possession of the land that 
under the circumstances of the case the on as was on 
the plaintiff to *hcnv that the deed was what it appeared 
to be and not a mere paper transaction. Moosto 
KE3IIEE DEBEE V ANUNDO ClIUNPER Cbatto- 
taduva 2CI B 48 

63 Bond fide put* 

chase— Cert Jxed purchaser — The bnrdcn of proof u 
upon him who alleges that the certified purchaser and 
registered owner is a benamnlar BAU Aath Sahat 
* l’.tJdiio Xath Izrshap Enron 

[12 C I* R 180 

64. * Purchaser land 

fule from lenamxdar — Where a plaintiff claims land 
ai purchaser in good faith from a benamidar who ha* 
been registered as owner and who by the act of the 
true owners had been allowed to become the apparent 
owner the burden lies upon him ItcTTO Sieon c 
Bajbani3 Sisau 13 C L. R., 280 

65 Purchase im 

farzi in the name of a person other than the real 
purchaser — Proof of the actual transaction — In 
liquidation of a m <rt"age debt the mortgagors sold the 
mortgaged property and executed a sale deed with a 
recital that they had received from the wife of the 
mortgagee the amount of the mortgage debt and 
interest with also a email sum of money In after 
years the husband now plaintiff and the wife defen 
dant contested which of the two was the real pur 
chaser Held that the burden of proving that the 
mortgagee give the consideration for the sale was 
upon him at the outset as he claimed contrary to the 
tenor of the admitted document which burden had 
been discharged by his evidence that he substantial 
consideration f »r tho Bile by the mortgagors was the 
extinction of tho mortgage debt duo to him. This 
proof shifted on to the wife the burden of showing 
that this extinction was effected by her money or of 


REN AMI TRANSACTION — continued 
3 OMJS OF PrOOF — concluded 
showing that she had continnous possession in ercor 
dance with the sole deed. She did not prove that any 
pioney was paid by her either to tho vend irs or to 
the mortgagee nor was there such an amount of 
possession proi cd as affictcd the question cither way 
Tho rouelnsion was that the wifts name was used 
iim farzi for the husbands as alleged Suleiman 
KAi) a Bahadur r AIeksdi Begum 

[LL.R. 25 Calc 473 
L.R 251 A 15 
SOWN 180 


4 CEPTIFIED PURCIIASEES 

(a) Acts XII op 1811 I op 1815 And XI of 18 0 9 

88 - Act XII of 1841 — Sait to oust 

certified purchaser at sale for arrears of revenue — 
S 22 Act \II of IB 11 did not arply to a suit fra 
declaration of tho plaintiff s title In right of inherit 
aoeo as against other members of the family 
JfAIIOlIED \\ ATEZ c SuQEEBOONISSA 0 XT R 38 

87 Act I Of 1846— Purchaser at 

sale for arrears of revenue — The ruling of the Full 
Bfnch m Bihan Kunicar v Bihar* Ball 3 B L 
B F B IS i II IP B F B 16 that a benann 
purchaser is debarred from setting up his titlo in 
opposition to a certified purchaser was held not to 
apply in a suit in which the plaintiff was a certified 
purchaser who had bought at a sale for arrears of 
revenue under Act I of 1815 Bmjo Behaeee 
8jN0h c AVajid IIosseiX 14 XT R > 372 

68 ■ B 21 — Purchases made 

l ( nami — S 21 Act 1 of 1816 does not protect 
purchases made in tho namo of third parties from tho 
operation of decrees against the persons beneficially 
entitled to the purchased property Aheeroovtssa 
B ;ebbb c Bbnodr Tasi Seen 2 XT R 29 

69 Property pur 

chased by member of joint family — Property pur 
chased by a member of a joint family with money 
out of the common estate is family property even if 
purchased in the name of his son Even if tho son 
is a certified purchaser at a Bale under Act I of J84 u 
th® other members of the famdy are not debarred 
by • 21 from claiming a share of the purchaso as 
joint property Eoomxadi Laix c Dewkee Aunduv 
LAU. 19 XT R. 223 

70 Onus prohand — ■ 

In a suit to recover possession by tho ostensible 
purchaser of an estate sold for arrears of revenue 
under Act I of 1815 where it was found that plaintiff 
had stood by ever since his purchase and had for 11 
years allowed defendants to remain in possession and 
enjoy the usufruct as proprietors —Held that t! e 
burden of proof was rightly thrown on the plaintiff 
Jadub Bam Deb v Bam Lochun Muducl 5 W P 
BO and Bihary Kuntcar v Bihan Ball 3B L B 
F Ft IS 11 W B F B J6 — (he former on 
s 36 Act XI of 1859 and the latter on s *60 Act 
X Jll of 1859 — considered and applied to a eas* 
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BEN AMI TRANSACTION — eonlxmtsd 
4 CERTIFIED PURCHASERS — continued 
under e 21 Act I of 1845 Joara Am r BanaiA 
BCKCnrspua 1417 R 10 

7L — ■ Certified pur 

chaser — S 21 Act I of 1845 does not apply to 
a unit brought to oust the certified purchaser on the 
ground that the purchase was made on behalf of 
another person but to make void apottah granted 
byhis mother Bissowmr Scssta JJnrTXACHAi-jz'E 
v Mofiijr W R, 1804, 353 

72. 1 - 1 - - ~ - Fraudulent pur 

chase — Act I of 1845 was not intended to afford 
statutable protection to a purchaser at a sale brought 
about by fraudulent default on a preconcerted 
arrangement for the purpose* of title McnsoorAu 
Khan r Ojoodhya Ram Khan 8V7 R, 389 
73 — — — - - ■ — - Sale of arrears 

of revenue — Purchase ly manager of joint Hindu 
family— -Suit by one member to recover his share — 
A purchase by a managing member of a joint Hindu 
family in his cum name at a revenue sale held under 
Act I of 1845 is not affected by e 21 of the Act A 
■nit by one of the members for recovery of possession 
of his share of the property purchased by the mana 
ping member in his own name hut for the use of the 
family is not ft suit to oust a certified purchaser and 
therefore not affected by e 21 Act I of 1845 
Tutoan Singh r Tvxn Nabayan Singh 

[5B L It 640 : 13 W H 047 
Confirmed by P C on 3th June 1874 

[22 W B , 100 IuR 1 LA., 342 


74 • 


^ - Act XI of 1859 

i6 — Act XII of 1841 — Held (by JlrrrCT J) 
thate 21 of Act 1 of 1845 and B 30 Act XI of 1659 
do not apply to a purchase under Act XU of 1841 
Booa Rxrasoox.EE v Nayta» hizm of IJevoas 

[11 -W H 383 

75 Act XI of 1858 e 30, Con 

Btruetlon of — Title of Itnami purchaser hoto 
1 1 mi fed Henami property its liability to claims 
aqamst true owner — Tlio object of b 30 of Act XI 
of 1859 is to prc\ ent tho true owner from disputing 
tlic title of his bcnamidar (certified purchaser) and 
not to preclude a third party from enforcing a claim 
against the true owner in resrcct of the bcnauii 
I roperty Chcvhha Kamint Dfhea c HaxtbOTten 
1 attock 1L.R. 12 Calc , 302 

70 — S’* if la oust cert i 

fied purchaser — A purchased am that in the name of 
■fi » brother and obtaint 1 poss ssion lie then sued I? 
who was actingas hit tali sddar for an account and for 
dilncry of certain papers connected with that mchal 
Held that the terms of a SO of Act XI of IS 9 did 
* 1 *11 'y to bar the suit BBINDASUN CutTADER 
Nrsni r IUi£ hCKDcn MozoniAtt 

(I.L. It. 21 Cole., 375 

T" T~T~ Penal section 

I™.™* on Jo oust on assignee from a 


i « ,F m , nkr ' ,r~Va, nta nalsl ty rf trni — 
lUWifl hi tnwt \ 1 rmUnt No * to jurduuo a 
certain „ror»tt* .< - roenoo sale on his Vital! j 
i name but 
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BENAMI TRANSACTION — continued 
4 CERTIFIED PURCHASERS— continued 

with the money of the plaintiff and afterward; 
agreed to execute a deed of release in favour of plain 
tiff but without doing that ho fraudulently executed 
a deed of sale m favour of defendant No 1 who had 
notice of plaintiff’s title In a suit by plaintiff foi 
recovery of possession and declaration of title of ifia 
property it was contud d that e 86 of Act XI of 
1859 was a bar Held per MAcIeAN C J and 
GhosB J that e 6G of Act XI of 1859 is a penal 
section and ou„ht to be construed stnetly and literally 
aud in construing the section the Court ought not to 
go beyond the strict letter of the language used or to 
put a const ruction upon that language which would 
have the effect of materially extending the operation 
of the section Held further by MACtxAN CJ 
that b 36 is no bar to the suit, inasmuch as this is not 
a suit to oust the certihed purchaser but to oust 
somebody else although he claims through the former j 
and the true ground upon which the suit is based is 
the fraud of defendant No. 2 of which defendant 
No I had notice Held per Ghose J that tho 
euit mi„ht well be regarded as based upon the ground 
of fraud and m this view of the matter the case fall* 
outside the provisions of B 36 of the Revenue Sale 
Law Bv.hv.ns Ko icur v La(la Beharee Zall 14 
MIA 496 Zokhee Zara »» Boy CAoxedAry v 
Kalypvddo Bandopadhya ZB 2 I A 151 
Toondun Singh v poiAnaratn Singh ZB J I A., 
312 referred to Per Tbeybeyan J (dissenting)— 
S 36 of Act XI of 1859 applies just as much to a suit 
to oust the ussigneo of a certified purchaser ft* it 
does to a suit to oust that purchaser Tho Legis 
latuTe in enacting s SG intended to give to a 
certified purchaser In possession a statutory titio 
against the person If any on whose hehftlf he had 
purchased, and thcrofoTo this protection should devolve 
upon his lieir or assignee who would take a title in 
continuation of that of tho certified purchaser JtAj 
CncHDER CfluoEEBnuTrr r Dina Natii Saha 

[2Cff N.433 

(l) Cira Phocedcbb Code 18S2 s 317 (18»!> 
e 200) 
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- Cmil Procedure 


Code 1332 * 317— Sale for arrears of revenue— 
Act XI 0/1^9 t 36— Cert fied purchaser su t 
against — A the certified purchaser of a talulchat a 
salo held under tho prenniuns of Act XI of I8«9 f v 
artcars of tc venue and yho had obtained symb heal 
posjessiim bad at the tims of the sale agreid with B 
the former owner of the taluhh to rc -convey to him 
(i) after the eale had been completed. In a «Uit by B 
to compel specific performance of the contract alleging 
that ho had never quitted actual possession of ti <? 
talokK objection was tahentbat the suit was not main 
tamable under a 30 of Act XI of 19*9 and a. 317 of 
Act XI \ of 1892 Held that tho suit notUfog oneto 
oust the certified purchaser from possess! n wss not 
barred by » 30 j and that neither was it WtciI by*. 31 7 
of the Civil Procedure Coth that section api lyin'* only 
to sales In cxecuti m of d crccs of Civil Courts VI i 
unler the 1 rcceduro Cod® Taxai limiviv c 

T. L.H, M cute. CM 
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13ENAMI TRANSA CTION — tantmned 
4 CErTIFlED FLRCIIASERS — continued 

79 Cecil Procedure 

Code f^o9 t 2T0 — Tart* not a eert fied j'vrchattr 
—$ 2o0 of \ct \ III of 18o9 dofa net preclude a person 
purchasing benami from setting op his tltl against ft 
person otbiii^ the certified purebas r or claiming 
through lum. MIOEOSCTTr PAS3EE r GorEESOO> 
past Das see Harsh-, 423 2 Hoy 612 

80 ■ — — Sk ft Id teeth le 

nan dar and len fie at Otrner — Salts between the 
benatmdar and the beneficial twncr are al nc referred 
to in s. SCO \ct t III if 18 9 Seftasatu OnosE 
r hUsars Nimn Dor CnowDnuv 1 W It , 320 

OL — — — — — — — — Purchase in an 

ether** name at Court tale — L al It/y of property 
to cred tort of lenamjar — The immoveable property 
cf A at a Court s sale was purchased by B with tbc 
money and on behalf cf A B subsequently conveyed 
the property to C for the benefit of A. Held that the 
property could be taken »a execution by the creditors 
of A . Qua re — Whether bnt for the subsequent con 
reyanee B under the operation of ss b’oO and SCO of 
the Civil Procedure Cod would n t havo had ft good 
titl against the cnditors of A SATAPUTALAD DaP 
Dokubb e Kabbabapa 7 Bom., A.C 21 

82. Agreement to re 

conreg —A * property was sold under a decree to B 
ft land fide purchaser who effered to A to rc convey to 
him on being repaid the purchase money Held that. 
If A accepted tho proposal ■ SCO of the Civil Trc 
cedure Code did not preclude a contract from an a mg 
Hob Jo3ex r Muiiasisiad Ibbabim 

[10 Bom. 344 

83 — Suit for pottet 

non against certified purchaser — Sait for poasea 
»ion by purchaser from certified purchaser at an 
execution sale Defendant in possession not only de- 
nied plaintiff a title but that of hia vendor whose 
purchase was clearly fraudulent being mado in col 
losion with tho judgment debtor to defraud creditor*. 
Held that s 2GO Act VIII cf 18-9 did not prohibit 
ft defendant under such circumstances from question 
ing the plaintiff s title j that it provided for the dis 
missal of a suit brought to question the title of the 
certified purchaser but did not prohibit a defendant 
from questioning that title when the auction purchaser 
sought to oust him. KktBAT All r SrTUlUn KhaK 
[8 W R, 130 

84. Precious pottet 

non of party claiming to le the real pnrchattr — 
The correct interpretation of « 2G0 Act \ III of ISoS 
is to the effect that ft suit by a party claiming to be 
the real purchaser of immoveable property sold in 
execution of a decree cannot bo brought against the 
certified auction purchaser even though tho claimant 
has had previous possession Ryxcst CnONDEB 
Moobtapee r Kbeita Movbe Deeia 

[SW R., 390 

86 - — 1 — 1 Cert fied pur- 

chase — Purchaser under second tale in execution of 
decree — The certified purchaser of property which 
had been ft aecondtime attached and sold m the exe 
ration of a decree as the property of tho judgment 


DEKAMI TRANSACTION— cntinne<t 
4 CERTIFIED PURCHASERS — continued 
debtors sued to bo confirmed in possession cf the pro 
perty by virtue of his certificate of sale and to obtain 
the rancelmcnt of tho second sale and tbc order dis 
allowing his objections to tlint sale Held that the pro 
visions of s 2C0 of let \ III of 1859 did not prohibit 
the consideration of tho circumstances of tho first sale 
when the question for determination was whether at 
tho time of the second attachment the judgment 
d btors wero in possession as owners of the property 
or merely as lessees of the certified purchaser 
Cams a I eh 3 had r Sheo CnoBDN Lain 

[0 jsr vr io7 

80 - Suit ly decree 

holder against cert fied purchaser — S 2G0 of Act 
\ III of 18o9 doe* not preclude the Courts from 
entertaining a suit brought by a decree holder against 
tho certified purchaser of property to bring the pro 
Tcrty to sale in exccotnn of Ins decree as the pro 
perty of lus judgment-debtor on the allegation that 
the certified purchaser had purchased tho property 
benami for the judgment debtor who had remained 
in ro-scssi n as ownir from the date of purchase and 
was in possession as such at tho time of attachment 
Sonpir LALfi r Lala Gya Fbbsiiad 

[0 N W 206 

87 Onus prohaiufi 

— Where rlftintiff as heir cf the ostensible auction 
purchaser sued to oust defendant who had been 
twelve years in possession and the latter pleaded 
that the sale Was mad bedami —Held that the long 
po session would go to prove tho truth of defendant » 
allegation that the auction purchaser was merely 
a trustee for him and it would be for plaintiff to 
•how that hia ancestor paid for the purchased pre 
perty Held that is 259 and 2G0 Act VIII of 1859 
did not aprly as the salo was mado beforo that law 
came into operation ZooLTEtlK Ait t MAhomed 
Tubes 9W R>439 

08 Certified pur 

chaser — The purchaser of immoveable property sold 
in execution of a decree of a Civil Court got a certi 
ficate under s 259 of Act T III of 18o9 and subse 
quently sued for possession of that which he had pur 
chased. Held that the defendant (who was in pos 
session) was by a 260 debarred from pleading that ha 
himself was the real purthascr and that the purchase 
was made benami for him in the name of the 
plaintiff the certified purchaser Jobhee Laeb 
t HUss K odeb lOW It 107 

89 • — Cert fied pur- 

chaser — Certificate of sale Form of—L ability of 
property to son t cred tors — There is nothing fran 
dulent or illegal in a father making provision that 
property over which he has complete control shall 
not go into the hands of an insolvent son? bnt a 
bensini conveyance to female members, the father 
continuing the absolute and uncontrolled owner 
during his life and the son entering into possession 
after his death cannot exclude the claim of the m s 
creditors Where a purchaser at a sale in execution 
was named in tho sals certificate as mother and 
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DEN AMI TRANSACTION — continued 
4 CERTIFIED rUPCHASERS — conltnved 
guardian of her infant eon the title to the property 
was held to be vested by tho certificate in the minor 
•absolutely Hejunqinee Dossee r Jooevdeo 
Labain Roy 12W K, 238 


00 — — ■ ■ - Certified pur 

chaser — Travel — S 2C0 Act \ III of 1859 dees not 
apply when the name of the certified purchaser has 
"been inserted by fraud and contrary to tho wishes 
of the purchaser IvooStJimA v TUEtrzzFij Hossejs 
[13 VT R, 85 

W. — 1 — - Suit by pur’ 

chaser — In a suit for possession of a tank on the 
■allegation that plaintiff purchased it in execution of 
a decree against one & 2) and that after being put 
m possession she was subsequently ousted defen- 
dant s plea being possession after prior purchase at an 
execution sale under a dicrce against the same S JD 
the lower Court found that the defendant s purchase 
^aa a fictitious transaction being in reality for the 
benefit of S D who w as in actual possession and 
enjoyment of the property nt the tune of the plain 
till a purchase Held that the case did not come 
and r tho purview of s 260 Act VIII of 1859 
Taua Soondtjbee Dadee i Oojol Moneb Dassee 
[14 W R 111 

82 Sight of suit — 

Fraud — J and B borrowed a sum of money on a 
mort-ago of property Shortly after this they 
granted a mokuran of tho property to plaintiff and 
afterwords sold their rights as proprietors to one Jl It 
Subsequently to this tho mortgagee brought a suit 
Bgaiust the mortgagors and obtained a decree declar- 
ing the property liablo to be sold in satisfaction of 
his dobt The property was accordingly sold in exe 
Cation and purchased by ono R D and the sale pro- 
ceeds were made over to the Judgment-creditor 
Plaintiff as mokurandar now sues to obtain possee 
sion on tho ground that the debt being paid off the 
mortgago is no longer in existence The Judge 
having found that the purchase by B D was not 
bond fide but for and on the part of B B who was 
in actual possession — Held that s 2C0 of the Code 
of Civil Procedure was no bar to the suit the ground 
of fraud alone giving plaintiff sufficient right to 
question the legality of the sale Sham a Ebsiibb 
» Tij KisnOBB 14 W E 179 


03 • Suit against cer- 

t fied purchaser — If a person is the person to whom 
under a. 2^9 Act \ III of 18o9 a Court is directed 
to grant a sale certificate h& is entitled to be regarded 
as the certified purchaser at any time after the 
acceptance of his hid at the execution sale even 
though the certificate may not actually have been 
granted to him before any suit against him, m con 
nection with the property purchased by him has been 
instituted and s 2C0 applies so os to bar a suit by 
the alleged real purchaser against him Bnnxi All 
Khan «• Ameebun 25 W R, 493 


tmtnicte 1 ifci * Act VIII of 1859 must be 
x ' l ^rty at a rc\ c rally and is applicable only 
\2 purchased ii a certified purchaser to 


DEN AMI TRANSACTION — continued 
i CERTIFIED PURCHASERS — continued 
assert a benami title against him Where the cert) 
fied purchaser is a plaintiff tho real owner if in 
possession and if that possession has been honestly 
obtained, may show in defence that the holder of the 
certificate is a mere trustee Lokhee Labjun Pert 
Cdowduby r Kaiytaddo Bandopadhya 

[Is R , 2 I A , 154 33 W R , 358 
©5 ■ — • — - — — . Sale in execu- 

tion of decree — Certified purchaser— Benami pur- 
chase — A taluhh in possession of a mortgagee was 
put up for sale under an execution against the mort 
gagor and was bought by A m his own name but 
benami for the mortgagee A obtained a certificate 
as purchaser and was put formally in possession the 
mortgagee remaining in actual possession In a suit 
by A m ejectment to recoi er possession of the pro- 
perty purchased — Held (dissentiente B S JACYSOV 
J ) that the defendant was debarred not only by 
a. 2G0 but by the general provisions of the Act front 
pleading that the plaintiff the certified purchaser, 
purchased not on his own behalf but benami for bun, 
the defendant Such defendant must show a transfer 
of title to him from the purchaser in whem alone 
under the certificate the titlo of the judgment debtor 
has vested The object of s 2G0 is to prevent 
any enquiry between tho purchaser de facto and any 
person on whose behalf he is alleged to have pur- 
chased. Held on appeal (reversing the decision or 
the High Court) that s 260 of Act V III of 1859 is 
to be construed strictly and that no suit would lie by 
A against the mortgagee to redeem BiKAifS lira 
wab t Beuari Lab 

[3BE.B F B 15 11W E F R 10 
On appeal 10JJI.B 159 

[18 W R 157 14 Moore e I A. 408 
Mcthooba LatH Dass « RAiEKOirtrt Dossee 

[24 W R 278 

90 • Civil Procedure 

Code s 317 — Suit by purchaser at sale tn execu 
tion of decree — At a sale in execution of a there* 
m February 1875 tho plaintiff purchased certain 
property in the name of hi who was recorded as the 
purchaser In 1886 eleven years after the execution 
sale M sold the property to H whose name was 
subsequently registered as owner notwithstanding 
the plaintiff s objections. The plaintiff thereupon 
in 1888 brought & suit against 21 for a declaration 
of his title to the property on tho grounds that it 
had originally been purchased on his behalf at tho 
execution sale and that ho had been in possession for 
more than twelve years — Held that tho suit did not 
fall within a 317 of the Civil Procedure Cttk 
Buhuns Koontcur v Lalla Buhoree Sail 10 B L 
B 159 t 14 Moore s I A 496 relied on. KABAM 
OTDIH HosAm r LiAMtrr FatEHKA 

[ILK 10 Calc. 109 

97 — — • Ctctl Procedure 

Code (1882) s $17— Suit against heir of certified 
purchaser —Held that s- 317 of the Code of Civil 
Procedure would not jireclnde a suit against a person 
who slaiincd title through the certifi d purchaser 
has d on the allegation that the certified purchaser 
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BEN AMI TRANSACTION — continued 
4. CEPTIFIED FDBCII VSERS — contused 
was not the real purchaser but only purchased 
benami for the person through whom tho plaintiff 
claimed. Buhant Hourer v Balia Buhooree Ball 
JOB Z B 159 14 Moore si A 496 referred to 
Szbta Ertw-ja c Bhaoou 

[L I*. R., 21 All 100 

98 ■ — Suit for deela 

rat on that the name of ctrf fed purchaser i rat 
tnterted fraudulently — S 200 Act \ III of 1859 
is no bar to a suit fer a declaration that the name of 
the certifi d purchaser was inserted in the certificate 
of sale fraudulently and without the consent of the 
real purchaser GossUAH r Tatttzzci. Hobsein 

[4BL.lt. Ap 82 

99 • Purchase by 

member cf joint family m ^ir ©i n name « ill joint 
funds — The provisions of i. 200 Act \ III of 18©9 
apjly to ordinary bcuami purchases at execucicn 
sales, but do n t affect purchases of property by one 
member of a j int Hindu family in his own name 
but with the joint funds Bosh Singh Doodhoo 
itiA r Gcvrsn Cjunuba Sin 

[12 B LB, P C, 371 10 W R 358 

100 Execution of 

decree — Certified purchaser —A sued for declaration 
that r the certified auction purchaser of certain un 
moveable property was merely a trustee for B Ft 
judgment debtor that the purchase in P s name was 
made with the intent of defeating or delaying him m 
the execution of his decree and that he was at liberty 
to apply for eiecuti >n against the property as the 
property of his judgment-debtor Held following 
hohun Ball v Bala Oya Perthad 6 N IV 265 
that a. 200 Act VIII of 18«9 was m no way a bar 
to the suit Pcban Mai r Ail Khan 

[LL.B 1 AIL 235 

10L, Suit by cert fed 

ayamst actual purchaser — Tho certified purchaser 
of certain property at a safe in execution of a 
decree sued to establish his ngbt ti the property and 
for possession thereof Held that the defendant in 
the isint was not precluded by s 2G0 Act t III of 
18u9 from resistm the suit on the ground that he 
was the actual purchaser of the property Jan Mu 
haiimad v Iiahi Bakbbh I L R 1 AIL 290 

102, Curt Pro 

cedure Code 1877 s 317 — Suit by metn'er of Hindu, 
family against his father and a purchaser echo has 
bought benami for him for partil on —The pron 
sions of g 317 of the Code of Civil Procedure are no 
bar to a amt for partition brought by a Hindu sou 
against his father and a Certified purchaser of family 
property who has bought btnami for the father with 
the family funds at a sale in execution of a decree 
against the father Nateba A stab t \ envataba 
Mayyan I L. R 0 Mad, 135 

103 Certified pur 

chaser — Suit against cert fed purchase! — Grant of 
sale cert ficate after institution of su t — A sued 
K the purchaser of certain immoveable property sold 
in execution of a decree under Act \ III of 1859 for 


BENAMI TRANSACTION— continued 
4 CEFTIFIED PURCHASERS— continued 
a declaration that K had purchased such property on 
her behalf The suit was instituted after Act VIII 
of 18©9 was repealed and Act X of 1877 came into 
force. When the suit was instituted K did not hold 
a sale certificate After it was instituted he applied 
for and obtained a sale certificate under s 317 of Act 
X of 1877 Held that when the suit was instituted 
it was maintainable as the defendant not being a 
certified purchaser undtr s ZGO of Act VIII of 1859 
that section did rot apply and that when the defm 
dant obtained a certificate under a 817 of Act X of 
1877 he became a certified purchaser and tho suit 
would only he maintainable if tlio plaintiff made out 
a cose falling within the provisions of tho last part of 
8 317 ALDWEUi t l£AHI IlAKHStl 

[I L.E 5 AH 478 
204, ■■ ■ ■ ■ - - _ Z ? enam pur 

chaser — Stranger to the transaction not affected — 
In a suit by A against B and C to recover land 
A alleged that B bought the land a t a Court sale 
on his behalf B did not contest the suit C who 
did not claim under B pleaded that A coull not 
recover by reason of the provisions of s 317 of 
the Code of Civil Procedure Held that s 317 
only enabled the certified purchaser and those claim 
mg under him to avoid arraD 0 cmonts made with him 
in the nature of a trust and was no bar to the suit 
Bajuxbisbnaeea r Adinabayana 

[I I*. R 8 Mad. 511 
105 ■ Suit for pro 

petty purchased at execution sale —In a emt to 
obtain possession of certain property purchased at 
an execution sale the plaintiff who alleged that tho 
purchase had been made for his benefit and that the 
certified purchaser was hia benamidar made the cer 
tified purchaser who admitted his allegation a de 
fendant along with the person in possession Held 
that the case came within the rule laid down in 
Buhum Kootour v Balia Buhooree Ball 14 Moores 
I A 496 10 B L B lo9 and that tho suit was 
not barred by s 317 of the Civil Procedure Code 
Hazi Abb un Muliick r Fabutuua 

[9 C L R 295 

100 Cml Procedure 

Code (1882) s 317 — Benami transaction — Fraud- 
Suit against purchaser buying benami — Sale cerlt 
ficaie granted in name of benamtdar — Certain pro 
perty belonging to a judgment debtor was brought to 
sale and purchased by a person in the benami name of 
her daughter then an infant and the sale certificate 
was made out m the name of tlie latter Subsequently 
the mother mortgaged the property and the mort 
gacce brought a suit obtain d a decree and had the 
property sold and purchased it himself Upon his 
being resisted by the daughter in attempts to get his 
name registered as proprietor he Instituted a suit 
against both mother and daughter to establish his 
rights to the property The daughter thereupon 
objected that such suit would not lie by reason of She 
provisions of s 317 of the Civil Procedure Code 
Held that the provisions of that section which were 
intended to prevent fraud were inapplicable to the 
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BEN AMI TBANS ACTION 

4 CETTIFIFO PCRLIUSEFS— continue--? 
facts of the case and that the suit was maintainable 
h.ASiZS.% SCXTVA r MONOUBS DA8 

p. U Ik, 12 Calc ,204 

107 — CxTtl Procedure 

Cadt(VSS2) * 317— Senami purchase at execution 
salt fur judgment debtor— Rtmrdg of subsequent 
purchaser fur value- — 21 sjomder of parties — In a 
suit to redeem a kan tm brought by tho pUmtiff who 
had purchased the land in execution et a decree against 
the jenmi it ap-juand that the land had pre- 
viously been $ nreliased in the name of one who was 
joined as a supplementary defendant with the fundi 
of the jeunu stanvad and with the object of defraud 
mg the creditors if that tanvad. A decre-e for 
■redemption was passed which was reversed on appeal* 
filed by the supj hmcnt&ry defendant and the 
JuMiotndar respettmly The plaintiff preferred a 
second appeal ai;ai st the clems. in the first men 
tinned appeal j wing the hanotodar as respondent 
Held that the plaintiffs could not succeed as the 
lanotodir was not a party to tbi appeal against 
which the second appeal was preferred Semite 
apart from the aho\ e objection the plaintiff was not 
entitled t> a declaration that the purchase by the 
supi lementary defendant was btnami for the tanrad 
of the ori r mif jtimu and coo scpi catty invalid as 
against tbt plaintiff Kan ak Sukma v Monohvr 
Pas S L Jt 12 Ca'c 204 dissented from. RaMA 
Krcrr r bstPEn I L. E 10 Med. 290 


108 — -Ctnl Procedure 

Code (13921 s 31“ — Suit ho execut on creditor 
far Je larat oh that property \t Haile to be 
sold in execution tf rie res as belonging to fas 
debtor — Tb \ b» 1 iff lent mon y to P on a bond and 
after In* deith sued log repres mtative to recover the 
money out of the deceased s assets and obtained a 
decree >n execution of which he attached certain pro 
perty S preferred a claim to the property on the 
ground that she wasthe purchaser of it at an excretion 
tale and it was released. Ihe plaintiff then brought a 
suitagniost & and P’s representative for a declaration 
that the property was the property of his debtor JF 
and was thenf re liable to be sold ta execatum of ha 
decree Held that the suit was not barred by 
# 317 of the Civil Procedure Code Ka.ni ale Sate ma 
v Uonoiur Das ILK 12 Calc SOi SeeCanath 
G-bose v iiadhub horam Boy ChoicdArg t TF R 
329 Xhyrat Ah v $ of all oh Kkan 8 JF R 130 
Solan Pall v Lai a Gua Per shad 6 W JF 205 
and 2VroH 3f«t v Alt Khan 1 L R 1 Ml 235 
followed Rama Kurtip v Srrlen 2 L R 15 
Mad 290 dissented from Strata Brat c Hasa 
Bax Das L Tu R„ 21 Calc 619 


109 


- Ctcil Procedure 


Code ClSS^J st 31? and 244— Purchase lg a 
leu m dor • l\ funds belonging io a joint Hindu 
family— R jM of member of family not being <* 
party to lenam frmsaetion to sue for A«* share — 
A. It man sued for partition of Jus share of the 
family property and obtained n decree which he 
partially executed Ho then died without issue liav 
iBij a widw The rest of the family remained 


BENAKI TH ANS ACTION —tonhn md 

4 CERTIFIED VVSCU&sm^—contunted 
undivided end the plaintiff was horn into it after 
the decree was paswd. Some of the members of 
the family arranged for the purchase of the Hie 
decree holder e property with their money benaroi 
for them and for a sundae purchase of other 
portion* of the family property at Court sales held 
a further execution of the decree The plaintiff 
now sued for partition of inter <zhd those portions of 
the family property which had been the subject of 
the beoanu transaction Held that the plaintiff was 
entitled to share therein and was not precluded fro» 
asserting bis light by Civil Procedure Code « “W ot 
a 317 WtsiKflQi Aiqiai e KAiitinuMA Rates 
[i Xu R„ 20 Mai, 349 

HO .... Cttil Procedure 

Code (1582) » 317— Sale «« execution of decree 
—Right to prote purchase lenimi —CCTiaui 
property was mortgaged in 1881 and again in IS3_ 
la 1833 the interest of one of the mortgagors in tns 
property wo* brought to sale subject to the mortgage* 
is of » term «*““t »« a pi&f 

chased by the assignor of defendant No C * a “** * 
decree fir sale was obtained on the mortgage of 1852 
neither defendant Ao G nor hi* assignor ha-nag hero 
brought on to the record. In execution of that decree 
the property now in question was purchased by the 
predecessor in title of the plaintiff who now brought 
this suit for redemption averring that th e pnrebaso o£ 

1SS3 was benaioi for the mortgagor*. Heldthstlht 
plaintiff was not debarred by the Civil Frocedaro 
Code c 317 from proving this averoent B4E 
lAJTfAVTDA hUSIEOra OVAiKAN 
IiAiuUCDAH Asmara* I I* B ,20 Ma A 383 

m . — - Civil ProCede/0 

Code ( '1832 ) t 317— Aet gnment from a certified 
purchaser — A person taking M» assignment from 
a certified purchaser at a Court sale » not * a f a f£ 
onclrr Cm! Procedure Cade s 317 to cbject to the 
maintainability of » »nit to recover the land pur 
chased on th ground that the purchase was made 
“ T.m.iru- - K«»» s MJtt4fT 

jjo ■ -■ Ctnl Procedure 

for possess on -Where the purchaser at an « 
eiutiou sale » the agent of the uwtm i debtor »ua 
boys the property as each though he **»«» «» 
purchase mouev on the understanding that he is if 
he repaid a suit for jwwewwu of the property «s 
maintainable by the. latter against the former Sacn 
a transaction is not a mere benanu purchase au« » 
not a bar to such a suit under a Si7 of thc Cml Pro- 
ordure Code. SAirKifSTO Natau 
A uixaxrm BB.lt 17 Mad., 3S3 

■ ■ ■ . Ctcil Procedure 

Code (1892) s 317 -Sale under mortgage decree — 
Renanti purchaser —Purchase on o^ent °f a ft? _ 
sequent nsttfru iwtrj morigag t—& yjt ofeuit/ 
possess on -Certain land w« hypotheealeAJo A 
and aahsequentty put in the possession of A uu^f* 
usufructuary mortgage A obtained a decree po 
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BENAMI TRANSACTION — continutit 
4. CERTIFIED PUT CHASERS — confiatie^ 


bn hypothecation for the sate of the property against 
B and the mortgagor In execution the land was 
purchased by the agent of B with lilt money and he 
agreed to execute a conveyance to JI Thu agree 
ment was not tarried out and the nominal purchaser 
ejected B a tenant Held the *uit was not barred 
bv a- 317 of the Civil Procedure Code that A w#s 
entitled to a decree for delivery of possession and exe 
cution of a conveyance Kfwdazjsoa TniAi r 
Aliurm Pabuchi I. Is. R. 18 Mad. 430 
114, ■ ■ Cirt/ Procedure 

Code ( 1SS2) ss 20 1 317— Truth Act (lIoflS32J 
ss 62 63 — 1'urchate ly alleged agent of decree 
holder at tale ta execution — Certain decree-holders 
(appellants) were refused permission to purchase at 
tl e sale in execution and subsequently the defendant 
alleged by the dtcrce holders to be their a-mt but of 
whose general duty the making of inch purchase was 
not a part purchased the property and got his name 
entered in the sale certificate The decree holders 
hearing of the purchase supplied the purchase-money 
ratified the purchase and agreed to take a conveyance 
rf the property after confirmation of the sale On the 
refusal of the defendant to execute the conveyance 
the decree-holders sued for a declaration that they 
were the real purchasers and for possession of the pro 
perty Held that under such circumstances the 
second paragraph of * 317 of the Code of Civil Pro 
ccdurc did not exclude the application of the firat 
paragraph of that section. Held further that ss 8 
83 of the I ndian Tru sts Act (II of 1 882) did not apply 
Vanluani A agar r A a ray a nan Bambudn I L B 
17 J lad 232 and Kvmlalwgti P Hat v Artaputra 
Pad achi 1 L B., 18 Mad 436 distinguished. 
Monappa v Surappa I L P 11 Mad 234 re 
fmed to Gasoa Bakbh r Tudab Sneon 

[LLR 22 AIL 434 

115 Interference ly 

lenamtdar icith tenant t of real purchaser — Tea/ 
purchaser's right to eve benamidar — Ciril Procedure 
Code (1382) t 317 — At a sale in execution of a decree 
the plaintiff purchased certain property in the name 
<f the defendant and continued in undisturbed pos 
session of the property for eight years after the sale 
He then brought a suit against the defendant for a 
declaration of bis nght and for an injunction to re 
strain him from interfering with it Held affirming 
the decision of tie Subordinate Judge that the suit 
did not come within the scope of a 317 of the Civil 
Procedure Code hut was maintainable Sasii 
CHVBH llUSDI V AiTNOrFRNA 

[I L.R 23 Calc 099 

110 — C t l Procedure 

Code (1882) t 817— Application for execution of 
decree agaxntt a perton alleged to be the benejic at 
oicner though not the cert Jled purchaser — The 
provisions of s 317 of the Code of Civil Procedure 
contemplate suits between the certified pnrebaser 
and the beneficial owner and will not operate so as to 
bar a third party from asserting that the certified 
purchaser is not the beneficial owner Sokvn Lall x 
Lala Qyct Perthad 6 A IF 205 Puran Mai v 


Alt Khan I L X 1 All 23o and SuJAa J7 iSs r 
Kara Lai Das 1 L if 21 Calc 619 referred to 
Ukcovevanted Seetice Bank t Audit, Bari 

[ILR 18 All 401 

117 Purchase by 

pleader of client s interest — Duty of pleader — Code 
of Ciril Procedure ( 1SS2) t 317 — At a sale in exc 
cution of a decree against the plaintiffs the pleader 
who had acted for the plaintiffs purchased their pre 
perty with his own money hut in the namo of his 
mohnmr and for a very inadequate sum Tho 
plaintiffs thereupon brought this suit against tho 
defendants (tho pleader and his mnhurrir) for a 
declaration that the pleader defendant in so purclins 
ing was a trustee on their behalf for an order direct 
ing the defendants to reeonvey the property to tho 
plaintiffs and for other relief At the time of filing 
the suit possession of the land sold had not been 
given to anybody Held affirming the decision of 
the Subordinate Judge that the suit was not barred 
having regard to the ease mado in the plaint by 
s 317 of the Code of Civil Procedure (Act XIV of 
18S-) Held also (on the merits) that the pleader 
could not according to equity and good conscience 
retain for bis own benefit the property so purchased 
by him Aonons Nath Cufceeebutty r Rak 
Chtjen Ciicceebbutty I L R,23 Calc 805 

118 Civil Proee 

dure Code ( 1882) t 317 — Sale tn execution of decree 
— Benami purchase— Suit ly creditor on the ground 
that the certified purchaser is not the real pur 
chaser— Held that the provisions of s 317 of tho 
Code of Civil Procedure are subject to no limitation 
other than such as is contained m the section itself 
Damely that the suit the maintenance of which is pro 
lnbited by that section should bo (1) brought against a 
certified purchaser and (2) based upon the ground 
that the purchase was made on behalf of a person 
other than thc| certified purchaser The question of 
who the plaintiff may be is not material The judg 
meat of Knox J in Delhi and London Bank v 
Chaudhrt Partab Bhaskar I L B 21 All 29 
approved Bam Kurup v Sri Dev I L B 10 
Mad 290 followed Uncovenanied Service Bank x 
Abdul Ban ILF 18 All 461 distinguished 
Buhuns Kouur x Lalla Buhooree Lall 14Mooret 
I A 496 and TFilliamson x Horns 68 £ J Q B 
34 referred to £ IS HAH Lal v GaburcddhwAJa 

Peas ad Sd,oh I I* R. 21 AIL 238 


119 - 


Suit by lenamx 

-Effect of de mon tn suit on lenefctal owner — 
Proof of lenami transact on — So long as the benami 
system is recognized in this country it ib to be pro 
s tuned in the absence of any ev id cnee to the contrary 
that a suit instituted by a benamidar has been msti 
,tuted with the full authority of the beneficial owner 
and any decision made m inch suit will be as much 
binding upon the real owner as if the suit had been 
brought by the real owner himself Meheroomssa 
B beex Httr Churn Bose 10 IT p S 20 Kalee 
Prosunno Bose x Dino A (rtiifuWick 11 B L E 
19 , K, 41 434 and s,l <* Lath Shah v Bohn 
Chunder Boy 5 C L B, 102 l discussed. Where 
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BEN AMI TRANSACTION — continued 

4 CERTIFIED PURCHASERS — continued 
jin application made by C aad D to hare their names 
registered m respect of certain malikana as to right 
to which there was a dispute between A and H was 
opposed by £ who alleged that A had been acting 
throughout as ha benamidar and was eventually 
rejected in 187G on reference by the Collector to the 
Civil Court —Meld in a suit brought by C and £ 
against E for a declaration of their ngbt to the mail 
Ian a and for a reversal of the order refusing to al 
low their names to be registered in respect thereof 
that inasmuch as the allegation made by £ in tho 
proceedings held in 187G on the application by C and 
D before the Collector and afterwards upon the re- 
ference before the Civil Court that A had been acting 
in the matter merely as his benanudar was uncontra 
dieted by C and D in their plaint in the present suit 
there was sufficient evidence upon which to hold that 
that fact was true Gort Nath CnoiiEY r Bnco 
WAT PlffiSHAD LL.R, 10 Calc 697 

120 - — - ■ ■— — Suit against It 

namt purchaser at Court tale by o tuner to recover 
the land after ejectment —If after obtaining a 
certificate of sale in execution of a decree the pnr 
chaser acknowledges that his purchase is benami and 
gises np possession or does some act which clearly 
indicates an intention to waive his right or restores 
the property to the real owner gnch act may by 
reason of the antecedent relation of the parties 
operate os a valid transfer of property Defendant 
acted benami in buying certain land at a Court sale 
for plaintiff paid part of the purchase money for 
plaintiff and allowed plaintiff to remain in possesiion 
on the understanding that defendant was to transfer 
the property on repayment of the balance of the 
purchase money Defendant having ejected plaintiff 
plaintiff sued to recover the land Held that g 317 of 
the Code of Civil Procedure was no bar to plaintiff’s 
amt Manama v Schama LLB.U Math, 234 

121, • Civil Proce 

dure Code ( Act XIV of 1S32J » 3 17 Salt xn 
execution of a decree — Suit against heirs or mort 
gagee of the certified purchaser — S 317 of the 
Civil Procedure Code is no bar to a smt against any 
person claiming through or under the certified pur 
chaser such as his heir or mortgagee Pultuns 
Kovmr V Lalla Puhoree Lall 14 Moore s I A 
436 10D IE 1 59 18 TV P 157 and Lolchet 
ha ram Boy Choudhry v Kallypuddo Bando 
padhya L R 2 I A 154 23 TV S 358 
refined to Raj Chunder ChucJceelutty v Dina 
hath Saha 2 C TV N 433 and Theyyavelan v 
Ko han I I R 21 Mad 7 followed. Dukhada 
Scwdabi Dabi v Sbwonta Joabdab 

ILL.P. 20 Calc. 050 2C W N 65 7 

(c) Ti P Land PevEnue Act ( XIX Op 1873) 
s 184 

122. - ■ — Sate for arrears 
of Government revenue— Alleged benami purchase 
—Suit on a mortgage aga nst the debtor and the 
certified pu chasers alleged to be benami Jar, of the 
debtor — Cicii Procedure Code t 317 —Per KhOx 


BENAMI TRANSACTION — concluded 
4 CERTIFIED PURCHASERS — concluded 
J — The operation of b 181 of Act No XIX of 1873 
is not confined to disputes between certified auction 
purchasers and persons who allege that such auction 
purchasers purchased on their behalf as their benami 
dars but extends to cases where the dispute is between 
the certified purchasers! and third persons who allege 
that the certified purchasers are not the rad purchaser 
In such a case the claimants cannot succeed without 
proof of fraud Buhuns Kotcur x Lalla Buhooree 
Lall 14 Moor J s 1 A 496 Sohun Lall v Lola Gy * 
Pershad 6 N TV 265 Earn ah Suktnav Monohur 
Las I L R 12 Calc 204 Chundra Katniny Delea \ 
v Ram Rut tun Patluck I L S 12 Calc S02 
aad Tara Soonduree Lebee v Oojul Monet Dossee 
14 TV R 111 referred to Per Baxeejj J — S 1S4 
of Act XIX of 1873 contemplates a suit between 
the person claiming to be the real purchaser and the 
certified purchaser and not a suit by a creditor of 
such person in which the creditor seeks to establish 
that the purchase w as m reality made by his debtor 
and that the certified purchaseiya only the benamidar 
of the debtor S 184 docs not preclude a creditor of 
tho beneficial owner from suing the certified purchaser 
on the allegation that his purchase was benami for the 
debtor and that the latter is the real purchaser 
Buhuns Lotcur v Lalla Puhooree Lall 14 Moore a 
I A , 496 Bodh Stng Loodhoona v Gone, Chunder 
Sen 12 B L R 317 Lohhee harain Roy Chotc 
dhr%y Kalypuddo Bondopadhva L R 2 1 A 154 
Uncovenanted Semes Banhv Abdul Bart 1 LR 
18 All 461 Sohun Lall r Lola Gya Pershad 6 JV 
TV 265 PuranMalv Ah Khan I L R 1AU 235 
Kanuak SuTcma v Monohur Das I L R,12Cale 
204 Subha Bibi V Uar a Lai Das HR 21 Calc 
519 Ameer-oon-utssa Beebee v Binode Ram Sein 2 
TV R, 29 and Chundra Katntny Delta v Ram Rut 
tun Paltuct I L R 12 Calc 302 referred to 
Delhi and London Bans r Chahdhbi Pastas 
Bhaskab EL. It. 21 All 29 


BENCH OP MAGISTRATES 

1 Trial of cases under Crunf 

nal Procedure Code s 630 — A Bench of 
Magistrates has no power to deal with cases coming 
under a. 530 of the Criminal Procedure Code A Bench 
may be empowered under ■ 50 of the Code to try such 
cases or such class of cases only and within such limits 
as the Gov eminent may direct The definition of the 
term trial shows that it refers to trials for offences 
and these do not come within the miscellaneous matters 
mentioned in s. 530 ScTiEBirDDiv r iBBAnnr 

[L L. B., 3 Calc 754 

2 Salaried officer of mUruci 

pahty Disqualification of— Criminal Proce 
dure Code (Act X of 1882J s 5 o 5 -M«ntctpal 
offence —Notwithstanding anything contained in 
s 555 of the Criminal Procedure Code a conviction 
for an offence agamst any municipal law or Tfgnls 
bon had before a Bench of Magistrates which 
includes a salaried officer of the municipality is had 
Is TUB 1IATTEB O? TUB PETITION Of A OBIS KlUSBNA 
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DICFsT OF CVSEs 


( COi ) 


BENCII OF MAGISTRATES— eostmirei? 
NIooexbjee Nobin Kei’hva Mooeebjee r 
CnUSlUT CCBCBB1» Municipality 

[ILR 10 Calc. 194 

g Power of Bench— £>■ m nal 

Procedure l ode tS72 es 222 224 22t —A Bench 
ft Macistrate* v 1 ether empowered under • 221 or 
22„ cannot try a cose of breach of the peace or any 
effence except th so mentioned in ss- 222 and 22o of 
the Criminal Procedure Code 18 2 T 

Hebiieki Pathaic 21W R, Cr., 12 

4. Jurisdiction of Bench— Of 

fence of lurk nrj house trespass — Ft nal Code s 4o7 
—A Bench of Magistrate! ha« no jurisdiction to try a 
charge tor lurking h nae-trespasi by night or honse- 
br fa ting by night nnder «. 457 of the Penal Code 
<jrzE» r Bachck h Aura 23 W IL, Cr 0 

' 5_ Cn— nal Procedure 

Code IS 82 • 2GI—3Iadra* Police Act (XXIV 
of 1So5; t 49 — Offences against Comerraney 
clauses —Obstruct on to and nu tance tn road — 
Offence* under the Madras P lice Act a 48 are 
Trithin the cognizance of a Bench of Magistrate!. 
Queen Empress r Oolaoanadan 

P L.R 13 Mad 142 
- Conviction on proper mate 


rials— Inlerftrenee ly High Court —Where a 
Bench of Magistrates hai before it materials which 
•re sufficient in law to support a conviction the High 
■Court has no authority to disturb it Abdool Huq 
Chowdobt r. Ideas 21 W IL, Cr., B7 


See Queen r Dwabknath Hcincc 

[21 W R Cr 45 

7 Irregularity in trial— Altene» 

<it adjourned trial of tone memlert of the Fetich 
before whom the caie frit came —A case triable only 
by a Magistrate exercising powers of the 1st class 
came before a Bench of Magistrates neither of whom 
Individually exercised those powers but sitting to- 
gether the Bench was so invested At the adjourned 
trial only one of these Magistrates was present Meld 
that he wa* not competent to try the case alone and 
the orders passed by him were set aside as illegal Il» 
THE MATTEB or BABODA PBOSOHNO ChCCEERBUTTY 
[2C L R 348 


8 Abtence of member 

from e ttino and *t gnature by Aim of fnal order 
—In a trial before a Bench originally constituted of 
a stipendiary and two Honorary Magistrate* one of 
the latter after the commencement of the trial 
absent and important evidence was recorded n 
absence On the following day he returned to the 
Bench and signed the final order convicting the ac 
cused. Held that the conviction was bad on the 
ground of irregularity SnuiOiHtJ NATH Sarxab r 
I am Komul Guha 13 C L R 212 


9 Order trregularlg 

made— Hearing cfpart of eate ly one JJeneh and 
decu on by another — Where in a summary case a 
Bench of Magistrates after recording the evidence 
for the prosecution postponed the case for the hear 
ing of evidence for the defence and on the day fixed 
for hearing another Bench of Magistrates, none of 


BENCH OF MAGISTRATES— cca/inuft? 
whom had been members of the former Bench re- 
corded the evidence for the defence aDd acquitted t!u5 
accused — Held on a reference to the High Court 
that the order must be set aside as being irregularly 
made Pam Sunder Db r Bajab Au 

[ILR 12 Calc , 658 

10 Absence of member 

of Bench — Hearing of part of case Ig one Bench of 
Magistrates and decision by another — Criminal 
Procedure Code 18S2 ss 16 3o0 — Pules framed by 
Local Qocemment for the y«n?<rnce of Benches of 
Hag strates under s 16 Criminal Procedure Code — 
Ultra nres — Rule 8 of the rules framed by the 
Local Government for the guidance of Benches of 
Magistrates is ultra nres An Honorary Magistrate 
may not give judgment and pnss sentence in a ease 
unless lie lias been a member of the Bench during tho 
whole of the hearing of the ease Habdwab SiNO 
r K nxo a Ojha LL R 20 Calc 870 

11 , Criminal Proce 

dure Code (Act X of 1832) ss 15 16— Const « 
tution of the Bench under the rules of the Govern 
ment of Madras —The accused was tried on a charge 
nnder the Penal Code s 3 2 by a Bench of Magistrates 
consisting of a pensi ned District Mnnuf who had 
been appointed Chairman of tho Bench and ono 
Special Magistrate Tho Magistrates differed in 
opinion but tho Chairman gave Ins casting vote for 
conviction and the accused was convicted and 
sentenced Held that the Court was not legally 
constituted under the rules of tho Government of 
Madras and the conviction should be set aside 
Queen Empbe« 3 r Muthia 

[ILR 10 Mad. 410 

12 Criminal Proce 

dure Code (1892) ss 16 and 350 — Change tn consti 
tution of the Court during a trial— Offence under 
Madras Towns Au sances Act ( Madras Act III of 
1889) — A trial under the Town Nuisances Act of 
1889 was begun before a Bench of Magistrates and 
adjourned. On the adjourned date tha Bench was 
constituted differently only one Magistrate being 
present of thoso who attended on the first occasion 
but tho trial was proceeded with and resulted in a 
conviction. Held that the conviction was illegal and 
should be act aside Hardwar Singh v Kheja 
Ojha I L II 20 Calc 870 followed Queen 
Empress r Basappa ILR 18 Mad., 394 

13 Abtence of 

member of Bench— Hearing of part of the ease ly 
two Magistrates and decision ly three — Cr mi nal 
Procedure Code ( 18S2J s 350 — Only these Magis- 
trates who have heard the whole of the evidence tan 
decide a case There is no provision of law which 
provides for a change in the constitution of Benches 
of Magistrates during the hearing of a case S 350 
of the Criminal Procedure Code does not apply to 
cases tned by Benches of Magistrates Shumbhu 
Bath Sarhar v Bam Komul Guha 13 C L B 
212 and Hardwar Sing y Khtga Ojha I L 
B 20 Calc 8~0 followed. Dambi Thaxub «• 
Bhowavi Sahoo LL R 23 Calc., 104 
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Bench of magistrates— colluded 

14 Criminal Fro 

cedar e Code (Act X 0 f 1382) ss 16 350— Madras 
District Mvntctpahttes Act ( Act IV of 1884) ss 
263 264 — A trial on the charge of making an 
encroachment upon public land under the Madras 
District Municipalities Act 1884 es 1G7 2G3 and 
2G4 was begun before a Bench of seven Magistrates 
and ended in a conviction by five of the Magistrates 
in the absence of the other two Held that on the 
facts of the case the conviction under a 2G3 was 
light and that it was not invalidated by the 
absence at the end of the trial of two oftheMagis 
trates before whom it bad begun Kaeuppana 
IS ADAN t CHAIRMAN MADURA MUNICIPALITY 

[I L E 21 Mad, 240 

BENEFIT SOCIETY 

See Madras Municipal Act 18S4 s 103 
P Zi. It , 11 Mad. 253 

BENGAL ACT— 1862— VI 

See Cases under Appeal— Me asvre 
stent of Lands 

See Cases under Bengal Tent Act 
1809 as. 25 31, 37 38 41 43-49 53 
See Cases under Measurement of 
Lands 

10 

See Claim to Attached Property 

pOW R 21 

B 20 — Suit for account and 

for money misappropriated la agent — Cause ofac i 
t,on— Bengal Act I of 1879 s 146— Agency Crea 
(ton of — Where an agency for the collection of rents of 
tokes O and II was created in district M in which du 
tnct toke O was situated toke H being situated in dis 
tnct L — Held in a suit brought against the agent for 
nn account and for money fraudulently misappro 
printed and instituted in district M that so far 
ns the suit related to toke IT the Court of Jihad 
no jurisdiction to try it Bengal Act VI of 18G2 
requires a suit to be brought In some Court within 
the district m which the land lies m respect of 
which the agency was created and the question 
where the cause of action arose is material only 
in determining m which sab division of the dis 
trict the suit is to be brought Nilmoni Singh 
Deo v Lilu Naik ILB 20 Calc 425 

vm 

See Zamindahi Bars 4 W R 0 

raw r ioo 

8WR,45 

— — IX— Mohurrir appointed 

under — 

See Public Servant 20 W It., Cr 40 
18 6 3 -in 

5« CoirpAiT- W indisg uf— Costs and 
Claims on Assets 

[2 lad. Jur„ N S, 180 


BENGAL ACT— 1863— III— concluded 

See Magistrate Jurisdiction op— 
Special Acts— Beng Act III of 18G3 
pO W E., Cr„ 30 


See IiaziR 

[11BL.E 256 10WR.335 

See Peons Appointment of 

[9 "W B„ 333 
UW K, 158 159 

VI 

See Calcutta Municipal Act 1663 

1804— III 

See Bengal Municipal Act ISGt 

V, s 16 

See Obstruction to Latigatiov 
[2 B L R AC 23 11 W IL, Cr 18 
VII 


— 1805— VT. 


See Company— Winding up— Costs and 
Claims on Assets 

[2In<L Jur^N S.180 

— — — as 31 and 32 —Protector of 

labourers Dowers of— Wages of labourers —Mode of 
taking account— Criminal Procedure Code (XXV 
of 1861) t 444— Held that until an enquiry it 
made under s 31 Bengal Act VI of 1805 the Pro* 
tector of labourers is not competent to act under 
a 32 that the procedure under s. 31 must be 
conducted m accordance with a. 414 of the Criminal 
Procedure Code 18G1 f that to support a conviction 
under s 32 BeDgal Act VI of 18G5 it must be shown 
that the wages or part of the wages due baTe re 
mamed unpaid for more than six months. But in an 
account current the payments are not to he appro* 
printed for the wages of the month in which the pay 
ment was made IN the matter OF THE Northern 
Assam Tea Company . 

[3BhE,ACr 39 12 W R , Cr., 20 


. vn 


See Slaughter house 6 W It., Cr„ 77 
(10 W R Cr 4 
SB L.B, Ap 28 14 W R , Cr., 07 
VIII 


See Sale fob Arrears op Tent — In 

CUMBRANCE3 

See Sale fob Abbears op Bent— Under 
tenures Sale op 

1860-1 

See Persy 

- n 


15 W B, 133 


See Contract Act s 23— Illegal Con 
TRACT 3— AO AINST FUBLIC POLICY 

[21 W It„ 289 
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BENGAL ACT — oontmvtd 

1808— IV 

See Calcutta roues act 1BGC. 


See Police Magistrate. 

p, B L,R,0 C , 30 


-VI. 


See Co ni c n oY IB L R, O Cr„ 41 


— 1887— II 

See Cases uydeB GakbIWO 


Offence under— 

See False ErmEfCE— F abeicativo False 
Ettdetcs L L. R, 27 Calc 144 


—1868— VI, eeh. K. 

See JmciAL Otficebs LiAntxrrr or 

(I4EL.IL, 254 21 W 11,391 

TO 

See IXSOLTEYCT— IKSOLTEYT Demobs 
I 73TDEE CiTIL rEOCEDCEE CODE 

[3CL.B 608 
See Cases rruEE Ptnstio DesiASDS Re 
coybby Act 

See Cases toueb Sale yob Abrbabs op 
Retexte— Settisq abide Sale 


— b 1 — Eitate — Landt not 

permanently nettled— Bunderlnnd eitale—Bittnct of 
which portion only ir permanently fettled— Bengal 
Begulahont IX of 1816 and III of 182S-Eetatc— 
Bengal Act VII of 1868 —The rlamtiff was tbe 
auction purchaser at a sale under Act XI of 18 9 
by the Collector of the 24-rcrgunnahs for arrears 
cf revenue of an estate in the Snodcrbunda on 
which the defendant was the holder of a moturari 
monrasi junglebun tenure under which he was to 
clear away the jangle and then to cultivate the 
land with paddy The estate was one be rue on th« 
register of revenue paying estates m the C licet rato 
of the 24 Pergnnnahs and therefore witlra that 
Collectcrate with regard to the provuons f Hcngal 
Act ^ II of lSC^ s 10 The d strict of the 24 1 cr 
gunnahs is a permanently settled district but tbe 
portion of it firming the Sunderbunds u as declared by 
Regulation III of 18,8 s 13 not to he included in 
the permanent settlement The Sunderbunds tract 
was moreover under regulation IX of 181C formed 
into a separate jurisdiction for settlement purposes 
under an officer styled the Commissioner of the Sunder 
bunds who is subject to the direct control of the 
Hoard of Revenue and independent of the Collector 
cf the 24 Pergnnnahs Held tliat th ugh there was 
po permanent settlement of the lands sold to the j lain 
tiff they fell within the definition of an estate os 
pnen >n Bengal Act \II of 1SGS BflOLASAin 
IUudtopadiita r UMACntrnf IUtn>yoPA»im 
Umachuby BauDXOPAdbta r Buolavath Basdyo 
pAnnYA LL.B 14 Calc 440 


See Review — P owpn to Petiew 

[LLR 22 Calc, 410 


BENGAL ACT — 1888 — VII — concluded 

18 

See Jubisdictioh op Civil i Court — 
I EYENUE CocET3 — Ohdeus op Reve 
> rs Couets L L R 3 Calc 771 
[LL R 25 Calc 789 
BLR 27 Calc 8D8 
4 0 W N 580 

1869-11 

See Chota Naqpobe Teytbes Act 1869 

vm. 

See Bengal Rest Act 18G9 

1870 -IH, b 3 

L> Object of section— 

Tronifer of decree for execution — The object of s 3 
Bengal Act III of 1870 was that a person against whom 
a decree was passed should not be harassed by two set* 
of proceedings in execution simultaneously carried on 
in two different Courts Mcdden MonrK Biswas 
c Pdddo Moyee Dassee 17 W B 139 

2. ^Decree pending 

when Act came into operation. — A decree w 
which no actual proceedings were pending in the Col 
lector's Court at the commencement of Bengal Act III 
of 1870 (» e where an order for attachment lrnd been 
issued but the attachment came to an end) w as held to 
have been properly transferred to the Civil Court under 
s 3 of that Act Huso Peesbad Poy Cdowdey r 
Fool Kiseosee Dassee 10 W r 308 

3 Pecreo transferred 

to Cml Court for execution— Appeal— Bengal 
Act VIII of 1869 s lOS—ActXof 1859 es 153 
155 —la a suit brought for recovery of R76 for ar 
rears of rent the plaintiff obtained an ex parte demo 
on 18th March 1869 in the Court of the Deputy 
Collector In October 18/1 he applied to the Mnnsif 
6 r and Hiicd out execution of his decree In January 
18/, one of the defendants applied to the Deputy 
C Hector for a review of his judgment and the Deputy 
Cillector admitted the review and dismissed the plain 
tiff s suit On appeal the Jud^e held that the Deputy 
Collector had no jurisdiction to entertain the applica 
ti n for renew or to hear the case the decree having 
been transferred under Bengal Act III of 1870 to the 
Muneif for txccntion and reversed the judgment of 
the Deputy CoUcctor Held that the suit bar mg 
been decided by the Deputy Collector before Bengal 
Act X III of 1869 came into operation the procedure 
therefore would be that laid down by s 103 of the 
Act i e under Act X of IS J and the appeal would 
lie to the Collector net to the Judge under es. 153 
and 155 of that Act The decree a! ne was trasferred 
to the Civil Court and the application for review 
«as rightly made to the Court of the Deputy Col 
lector Iy THE MATTEE OT RAM OONDEB BaNDO 

padeya 10B LS. Ap 21 

RAmsoootee Bakeejee e Dooboa Chuey Baepi 
[ 19 W It 128 

It? be JcgOoeumba Dassee 

[10 B L R. Ap 22 note. 

15 W R, 75 
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BENGAL ACT — 1870 — HI — concluded 

4. - Application to eel 

a tide decree— Jurisdiction — \\ lien an ex parte decree 
of a Revenue Court Las been transferred to the Civil 
Court under the provisions of s 3 of Bengal Act III 
of 18(0 an application to set aside the decree most be 
made to the Civil Court and not to the Revenue Court 
Krishna Kishore Poddar v Woomesh Chcnder 
Roy 13BLE PB 214 21 W JL 448 
Ik ee V oojia Churn Por Mozoomdah 

pSB LR 215 not© 
Wooma Churn Mozoomdae v Ciiunder Kant 
Roy Chowdhry WW R, 255 

OODWUNT SlAHTOON T BrDHIII CHAND CUOWPHRY 

[13 E L. R 218 not® 
18 W IL, 207 

MonEsn Cotndjss Sinus Surma v Bhooruh 
Mosee Debia 

[13 B L. It 217 note 18 W R 252 

5 — Where a decree of the 

Collector was by the operation of Bengal Act III of 
1870 s 3 transferred to a Civil Court for execution the 
effect was to wake it as it were a case of execution or 
a decree of that Court and in dealing with an order 
in such a cast made by the Civil Court in execution 
the High Court was bound to assume that the lower 
Court had acted properly and with jurisdiction and 
its appellate jurisdiction followed as a matter of 
course Dindyal Pabauakiok * Dinobundhoo 
Chowdey 21 XV R. 412 

. IV (Court of Wards Act, 

1870) 

See Collector 18 W H 480 

See Cases under Court of "Wards 
See Lunatic 8B LE, Ap 50 

[17 W E. 180 

VL 

SeC V IXXAGE ClIOWKIDABS Ad 

1871— IX o 27 

Notice of suit — Tolls paid 

i n excestof poi ertpuen— Suit for refund of money 
— In cert am suits brougl t against a toll collector for the 
refund of money alleged to have been exacted by him 
impriperly as toll nndir Bengal Act IX of 18(1 tho 
d fendant pleaded that no notice of suit m accordance 
with s 27 of that Act had been given Held that 
euih notice not liav mg been given, the suits should be 
dismissed Waterhoute v Keen 4 £ 4 C 200 
followed Ram Pitam bum i fcuoouuL Chun deb 
Mullick IL E IS Calc 259 

X. 

See Bengal Cess ACTS (X of 1871) 
1872 -H s 34 

See Storing Jute 19 W E Cr 4 

• 1873— m 

See Bengal Lxcise Act (III of 1873) 

• VI 

S e "Fit BARK ME NTs. 

[L L R 7 Calc 505 8 C L. P 553 


BENGAL ACT — Concluded 

1875— V 

See Bengal Survey Act 
1878—1 

«* See Cheating IRE 17 Calc 600 
See Evidence— Civil Cases— Mabriagf 
Registration of 

[LL.R.,10 Calc 607 

II 

See Opium 13 C L E , 330 

IV 

See Calcutta Municipal Act 1S/6, 

V 

See Bengal Municipal Act 1876 

VII 

See Land Registration Act (Bengal) 
1876 


VIII 

See Estates Partition Act 1876 
— 1878- VH 
See Benoal Excise tcT 
- 1879—1 

See Ciiota Nagpobb Landlord and 
Tenant Act 


See Courts of Wards Act (Bengal). 

— 1880-VH 

See Pudlio Demands Pecovery Act 
1680 

TK, 

See Bengal Cess Acts (IX of 18S0) 

— 1881— in 

See Court of Wards Act (Bengal). 


See Bengal Excise Act Vmendment Act 
1882 -H bs 01 70 and 80 

See E MUNIMENTS . 

[LLR ll Calc 570 

1884 — HL 


See Bengal Municipal Act 1884. 

— 1888— H 

See Calcutta Municipal Consolidation 
Act 1888 
— 1889— H 

See Benoal Private Fisheries Proteo 
tion Act 

1892— I— (Village Chowkidare) 

See Confession-C^fessionsto Police 

Officebs SOWN 837 

— 1895— VH 

See Bhootan Duals Act (XV I oi 1SC9) 
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13 UNO AD CESS ACTS (X OP 1871 AND IX 
OF 1880) 

Bengal Act X of 1871 (Hoad Ceaa 

Act) 

See Ettdb"»cs-Cith. Cases— ‘Miscbl 
uszors Docckevis— Road Cess 1a 
TEES 22 XV It. 103 


See Fishert Right of 

P.L.E 


0 Calc., 183 


1. - - Income tax — Suit for arreart 

of rtnt—Set off— Effect of Act on agreement made 
before passing of Act — In ISO* at the time the in 
come tar »ii in force A made a patni • ttlemcnt 
of certain lands with B B agreeing to pay any 
enhancement of the revenue that might be made by 
Government at any time or any impoit in futnrs 
to be levied by Government the income tat to bo 
paid by A according to hi* income B having nothing 
to do with tbp same In 1870 A brought a nut 
against IS for arrears of rent 11 under the con 
tract, claimed to have set eft a* a tax on income a 
i urn which he had paid under the Road Cc*s Act 
which had been passed is 18 il after the Inc mo 
Tat Act had been repealed, field that the tax lm 
posed bj tho Road Ceis Act passed by the Bengal 
Council could not be considered to be a tax on in 
come the income tax Laving been a tax imposed by 
the Gou mment of India on a persm * annual income 
levied upon whatever actually came to his hands as 
income and not upon the > aluc of his property and 
that therefore 11 could not set off tho amount as 
being income tax. Held also that although tho Road 
Cess Act contains no saving clause in favour of con 
tracts it docs not prohibit in future the mating of 
contracts which shall interfere with the incidence of 
the road cess as directed by the Act nor vaiato con 
tract* that may have been made before the passing 
of the Act and in the absence ofl any provisions to 
that effect au agreement entered into before the 
piling of the Act could not he affected by the 
subsequent passing of the Act BCnxOROiEE Dabee 
X 1 UEEESn L ARAIK I.or 

pm 4 Calc 676 

2 Construction of kabuliat— 

Su t for rent — It ght of tel of —The defendants 
executed a kabuliat dated 1st October 1870 which 
contained the following stipulation If in future 
any cliowkidan tax or any other new abwab or tax 
or fee or kor or any additional fie or ]umma be fixed 
upon the mehal by Government I will pay that 
separately In a suit by the zammilar for increase 
of rent the defendants claimed to set off a sum re 
presenting the amount which the xamindar was bound 
to contnbute under the Road Ctss Act and Public 
Works Cess Act and which amount they had paid to 
the Collector held that the amount in question 
came within the terms of tho kabuliat and that the 
defendants were not entitled to the set off claimed by 
them. Sumomoyee ho lee v Purreih Aaratn Hog 
I L 22 4 Calc 57b followed Shcmbiic Lath 
Mookhopaputa e XIukeo Sckdabi Dabia Cnow 
»BA1H 11 C L It 140 


1 . fi 3— Zfo) 1 1 f <if chalran or 

teruce tenure for road tees— lenure — Vchakran 


BENGAL CESS ACTS (X OF 1871 AND 
IX OF 1880)— confinwerf 
or service tenure comes within the definition of 
tenure ms 3 of Bengal Act X of 1871 and 
is therefore liable for Toad Cess and Public Works 
Cess under that Act Joy Spueur Ror i Sidhi 
2Ioham 7CLE 373 

2. s 3 and es 8 10 23 25 and 

HQ— Sale for arrears cf road cess Effect of— 
B ght of purchaser — Interpretat on clause con 
etruction of — In a suit on. a bond by which certain 
had admittedly iikhiraj was mortgaged the pur 
chaser of a portion of the mortgaged property at an 
auction sale for arrears of road cess due under Ben 
gal let X of 1871 was added as a defendant and 
the liwer Courts holding that the effect of such a 
sale was to pass the property to the defendants free 
of incumbrances made a decree excluding that por 
tion from liability in respect of the mortgage bond. 
Held on the construction of Bengal Act X of 18<1 
that the sale had no such effect and that the whole 
of the proper t\ was liable to be aold in satisfaction 
of the plaintiffs’ claim. Although the effect of an 
interpretation clause is to give the meaning assigned 
by it to the word interpreted in all place* m the Act 
in which that word occurs it is not the effect of an 
interpretation clause that the thing defined has an 
nexed to it every incident which maj seem to be at 
tached to it bv any other Act of the Legislature 
It does not follow therefore that because laklnraj 
property is defined in the Road Cess Act 1871 to bo 
a tenure all the interests and consequences attached 
by other Acts to tenures generally or to particular 
classes of tenures become annexed to laklnraj pro 
pcrti UuAcnuEN Bag i Ajadaknissa Bibee 

p. L. B. 12 Calc 430 

S3 6 7 and Part II acb. 

A part li — Bhoich (enures— Suit for rent — 
S 5 of the Road Cess Act requires the holders of 
any estate or tenure of winch the annual rent 
shall exceed one hundred rupees to lod^c returns of 
all lands comprised in an estate or tenure bliiwh 
lands are therefore to be included in such returns 
Where such a return has not bem made tin hildcr 
of the estate or tenure is pre ludcl from suing f>r 
or recovering any rent due therefor JUQMantJH 
Tewabi r I inch 

[L L.R 9 Calc. 62 UCLR 100 
b 25 

See Damages — S trrrs por Damages— 
Breach op Contract 

[LL.E,8 Calc. 200 

— Bengal Act IX of 1880 (Road and 

other CesBeo) ss 34 and 35 — Preparation and 
publication of valuation roll — Liab l ty to pay cess 
— In the case of rent pajwg land* the publication of 
the valuation rolls under b 3o of the Cess Act (Bengal 
Act IX of 1880) is not a condition precedent to the 
attaching of liability to pay road cess in accordance 
with the valuation rolls Aehanullah Khan v 
Trtlochan Baych I Z B 13 Calc 197 distin 
pushed Brcgwati Euweri Chowphbaki r 
Chcxterpci Sings I. li It 25 Calc 725 
[2 C W N 407 
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BENGAL CESS ACTS (X OP 1871 AND 
IX OF 1880)— continued 

■ S 41 — Landlord and tenant — Cess 

liability of tenant to fay although tenure not 
assessed — Wien the Collector has determined the 
annual value in respect cf certain land and a portion 
of that land is subsequently granted as a tenure 
to &n under tenant and the Collector has not sepa 
ratcly assessed the annual value of the land of the 
tenure so created the under tenant will nevertheless 
be liable for any ceases in respect of that land. In 
such a case it is competent to tho Court to ascertain 
the annual value of the land comprised in the defen 
dants tenure Haeiaiohan Dalai r AsnuTosH 
Dhpb 4 C W N, 776 

See Sale yob Arrears op Revenue— 
Setting Aside Sale — Other Grounds 
[I L R 21 Calc 70 
L B , 20 I A 165 

8 47 

-See Appeal— Acts— Bengal Tenancy 
Act s 153 

[LL.H 20 Calc„ 254 
See Special Appeal— Qedebs bubject 
on HOT TO Appeal 

[I L. R, 16 Calc. 638 

Sale tn execution of decree 

for arrears of Cess — Procedure — Purchasers Rights 
of — Although the procedure for the realization of 
cesses may be the same as the pr cedure laid down 
for the realization of rent due upon the tenure yet 
it does not necessarily follow that the effect of a 
eale for ces3ca should be the same as that of a sale for 
arrears of rent for which the tcuure itself is 
liable to be sold. Umachurn Bag v Ajadannttsa 
Bibee I L R 12 Calc 430 followed Notwith 
standing therefore that a 47 of the CessAct I860 
provides that every holder of an estate or tenure 
to whom any som may be payable under the piovi 
sions of this Act may recover the same with interest 
at the rate of twelve and a half per centum per 
annum in the same manner and under the samopenal 
tics as if the same were arrears of rent due to him 
the effect of a eale by tho Collector in execution 
of a decree for cesses against some of the owners 
of a tenure is not to convey to the purchaser the 
whole tcuure b'lt only the right title and Interest 
of the particular persons against whom the decree 
had been obtained Mahanund Chuckebbutty t 
Bant Madhub Chattebjee 

[ILS 24 Calc 27 


BENGAL CESS ACTS (X OP 1871 AND 
IX OP 1880 ) — concluded 
the estate or tenure a nght to recover the cesses 
payable under s 5G before publication of notice 
and that the plaintiff was therefore not entitled to 
a decree and that his suit must be dismissed 
Has BehAei Mukebjeb v Pitaacboki Cbowdhbani 
PL.K 15 Calc, 237 
-■ ■ bs 52 53 — Evidence Act t 114 — 

Presumption — Where under an Act ccrtatn things are 
required to be done before any liability attaches to 
any person in respect of any right or obligation it vs 
for the person who alleges that that liability hie 
been incurred to prove that the things prescribed 
m the Act have been actually done Held that the 
notice provided by s 52 of the Boad Cess Act did not 
come within the presumption of e. 114, cl {*) of the 
Evidence Act and must be proved. Abhanullah 
Khan Bah ad he ® Tbilochun Bagchee 

P L R, 13 Calc, 107 

56 

See Cess I L. It 10 Calc 743 

P LB 19 Calc, 783 

8 05 

See Evidence— C rrcz, Cases— Misceila 
bbous Documents — Hoad Cess Papebs 
[SOWN 343 

BENGAL CIVIL COURTS ACT (VI OP 
1871) 

See Cases undeb Subordinate Judge 

J UBISDICTION OP 

Power of High Court to hear 

appeals— Pee Jackson J—' The power of tho 
High Court to hear appeals from the Cml Courts 
in the interior is regulated by Act VI of 1871 
R unjit Singh r arEHAEBANs Hope 

[I L B 3 Calc 662 2 C L B 391 

8 11— Court of Subordinate 

Judge and District Judge —The Court of a Sub- 
ordinate Jadge is inferior to the Court of n Du 
tnct Judge within the meaning of s 11 of the 
Bengal Civil Courts Act Pbosas Doa9 Mui 
1ICK r EUSSICK I/ALL M CILICE ThOSAD DosS 
Mullice i Kedah Nath Mullice 

[LLR 7 Calc. 187 
8 C L. E 329 


— 8 15 

See Civil PbOcedube Code 1882 s 2 

[3 C L B , 60S 


— 8a 60-71 — Cesses — Vent free lands-— 

A ot ce . — Plaintiffs sued to recover arrears of road 
and public works cesBes on account of certain rent 
it e land claiming double the amount under e 58 
ef the Cess Act (Bengal Act IX of 1880) It was 
found that no notice of the valuation had been 
published as required by s 52 of the Act and it 
WM h .l W the lower Court that the plaintiffs 
were therefore not entitled to recover double the 
amount under a. 68 It was then contended that 
he was at any rate entitled to recover the amount 
?* * .J c "f w,th ,n t crest under s. C’ Held 
that tlic latter section did not give the holder of 


See Insolvency— Insolvent Debtors 
TNDEE Cn ID PbOCEDHEE CODE 

(3 C L. B 508 

—8 17 

See Holiday I L B 9 All 360 
-S 19 

See Tbanseeb or Civil Case— Gevebal 
Cases 26 TV R 21 


See Munsiy JcErsDicnov or 

P L. B„ 16 Calc 104 
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BENGAL CIVIL COURTS ACT (VI OP 
1871) — continued 

20 22 

See Valuation op Suit— Suits 

P 1.E 4 All 320 
I Io. R.. 13 Calc 255 
ILR 8 All 438 
HE 12 AIL 500 

8.22 

See CASE3 rtDEB 1 AiUAtroN op Suit— 
Appeals 

a 24. 

See Mahomedan Law — DEBT 

[IL R 11 Calc 421 

See Magomxdax Law— Gipt— Law ap 

P Lie ABLE TO 

[6 N XV., 2 Agra P B Ed. 1874 280 

See Mahomedan Law — Gipt— Vauditt 

re n vr 338 

HR 9 AIL 213 
See Mahomedan Law— Pee emttion — 
Right op Pee zmption— Geneeally 

[X. Xj. R 7 AIL 776 
See Mahomedan Law— rBESOirnov op 
Death ILR 7 AU 207 

See Religion Ofpences beeatiho to 

[HR 7 AIL, 481 

See Right op Suit— Chabities 

[LLR 6 All 407 

See TbaNbteb op Pbopeetp act t 10 

[LLR 7 AIL 610 

L — Hindu Law— Mali o 

jnedanLaw — Convert— Justice equity andqood 
eomctenee — To entitle a person to have the Hindu 
or Mahomedan law applied to bim under tlie first 
paragraph of s 24 of Act \ I of 1871 be must be au 
orthodox believer in the Hindu or Mali medan rcli 
gion The mere circumstance that he calls himself 
or is called by others a Tlindu r Mahrmcdan 
as the case may be is n t enough ITts only 
claim to have a special kind of law applied to him 
is that he follows and observes a particular religion that 
of itself create* bis law fir lnm If be fads to cstab 
lisb his religion his privilege to the application of its 
law fails also and he must be relegated to that 
class of persona whose case* bale to be dealt with 
under the latter paragraph of s 2 1 of Act \ I of 1871 
according to justice equity and good conscience 
Ji alleging that bis family was a joint undivided 
Hindu family sued U his father for a declaration 
that certain prop rty was joint ancestral property 
and for partition of his share according to the Hindu 
law p£ inheritance of such property vit one moiety 
Jt set up aB a defence to the suit that the members of 
the family were Mahomedan* and were therefore not 
governed by the Hindu law The evidence in the 
suit established that the members of the family were 
neither orthodox Hindus nor Mahomclani It also 
established that the Hindu law of inheritance had 
always been followed in the family Held following 
tho principle enunciated above that the family not 
b eing Hindus nor Mahomedan s tho rule of decision 


BENGAL CIVIL COURTS ACT (VI OP 
1871 ) — concluded 

applicable to the suit was neither Hindu nor Mahome 
dan law hut justice equity and good conscienco 
that the Hindu law of inheritance having al 
ways been fallowed in tho family it was justice 
equity and good conscience to apply that law to tho 
suit and that therefore J? was entitled to demand 
partition of half of the family estate Alrakam v 
Alraham 9 Moore s I A 199 referred to II A J 
DaBADUB r BlSHEN DAYAL 

[I L E 4 AIL 343 

2 • Mahomedan Law — Pre 

emptioru— Under s 24 of Act YI of 1871 Maho 
medan law is not strictly applicable in suits for pre 
eruption bet ween MahomctLinsnot based on local custom 
or contract hut it ib equitable in such tuits to apply 
that law The application of Mahomedan law in 
a suit for pre eruption between a Mahomedan claim 
ant of pre emption and a Mahomedan vendee on 
the basis of that law is not precluded by the Cir 
enmstances of the vendor not being a Mahomedan 
Chundo r Aumooddeey 8 N XV 28 

[Agra PB Ed. 1874 305 
Set Mon Chasd t Mahomed Hoosbin Khan 

[7N W 147 

s 20 

See Eight op Appeal 16 W H 227 

BENGAL EMBANKMENT ACT (II OF 
1882) 

as 0 70 and 80 

See Embankment 

[ILR 11 Calc 670 


BENGAL EXCISE ACT (XXI OF 1858) 
See Abetment 7 W R Cr 63 


L Excise Act X of 1871 Effect 

of — Act XXI of 1S5C wa n t repealed so far as it 
related to the Low cr Provinces of Bengal by Act X 
of 1871 Queen t Khettee Rath Shaha 

[22 W R Cr 31 

2- Abban Laws— Tea?i ofion of 

Jine— Criminal Procedure Code (A t JTU of 
1S61J * Cl — Act nil 0/1*69 — The provisions of 
s 61 of the Criminal Procedure Code 1861 did 
not apply to fines imposed under Act XXI of 18oC 
such fines cannot be levied by distress and sale of the 
offender’s property Queen v Jmcau Bbldab 

[8BLR Ap 47 

GOYEBNMENT r JuNGII J3ELDAB 

P7W R.Cr 7 


„ * " ‘ B 22. — A Magi -(rate may impose a 

fine exceeding HI 000 under Act XXI of 18c, 6 
a 2- of the Criminal Procedure Code 18^1 notwith 
stan din- Queen r Suboop Chcvheii Dutt 

[717 S Cr 29 

*■ — — B s 38 and GO— Illegal tale of 

:«m — Revocation of license — According to s 38 
t XXI of 1856 no conviction can be had under 
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BENGAL EXCISE ACT (XXI OF 1858) 

— ■concluded 


BENGAL EXCISE ACT (TO OF 1878) 

— continued 


e 50 against a person whose license has not been 
recalled, Queen t Bam DASS 18 W It Cr 89 

5 — e 43 — Liability to penalty — 

Licensees servants —Under s 43 Act \XI of 
1856 only persons holding licenses and not their scr 
vants are subject to the penalties specified in the sec 
tion Queen v Rameishek 8 "W It Cr 4 

6 Sale of hqnor by 

agent — Where a person sells hqnor in contravention 
of and nnder colour of a license which stands not m 
his own name but in that of the person for whom 
he is the recognized agent he cannot be allowed to 
made the provisions of s 43 of Act XXI of I860 
by setting up that it is mt a license to himself lie 
THE MATTEB OP TIIE PETITION OF I SEEN CnCNDEK 

Shama 19 W R Cr 34 

7 BS 43 44 —Sale by servant — 

Liability of owner of shop — Where a sale of an excess 
quantity of ganja took place and the man effecting the 
sale pleaded that he was only » servant while the owner 
contended that he did not conduct the shop and 
gave no authority to his servant to sell ganja in 
excess of his license — Held that the owner of the 
shop was responsible for the offmcc committed and 
liable to the fine which had been imposed on him. 
Queen t Skistid licit Suaiu 25 W B , 42 

8 S3 48 and 90— Distillation of 

spirits —To warrant a conviction under Act \XI of 
1856 s 48 the accused must have manufactured 
some country spirit made by the native process of dis 
filiation as described in s 90 of the Act or they 
must have sold spirituous or fermented liquors or 
intoxicating drugs Queen r Kotlas Boona 

[22 W R , Cr , 8 

s 49 

See Summaey TniAL. 

PC Ij R 3 Calc ,388 1CLE, 442 
s 53 

See Opium 20 W It Cr 64 

BENGAL EXCISE ACT (III OF 1873) 

See Mandamus 11B L.B 250 


BENGAL EXCISE ACT (VII OF 1878) 

See Cantonment Maoist hate 

[LIR 15 Calc 452 
See Opium 13CLB 336 

See Statutes Cojsthuction op 

[LL It 8 Calc 214 

Revenue Protection of— Contract 

■Act (ix of 1872) s 23 — Public policy — The penpal 
, c ‘ ! ® Act of 1878 is not an Act framed solely 
for the protection of the revenue bat is one cm 
bracing other important objects of public policy 
as well An agreement therefore for the sale of 
fermented liquors entered into by a person who 
has not obtained a license under that Act it void 
ana ctumot be recovered on. Boistcb Cnrns Aaux 
t Wooma Chubn Sen LL.H, 1G Calc , 436 


b 4 and ss 40 and 75— Bengal 

Excise Act Amendment Act (Ben gal Act IV of 
1881 ) s 3 — Bight of search— Ourjat ganja — 
Excisealle article— Foreign exciseable article — 
Resistance to wrongful search by police — Penal 
Code ss 141 and 353 —In a case where an Excise 
Sub Inspector attempted to search a h use for gurjat 
ganja a foreign cxciseable article ” under the Excise 
Act {Bengal Act VII of 1878) and resistance was 
offered — Held that gurjat ganja being a foreign 
cxciseable article under s 4 of the Act as 
amended by Bengal Act IV of 1881 the Excise 
Officer had no legal authority to enter and search 
the house under s 40 of the Act he had authority 
only to enter and search for any exciseable article 
ss defined in e 4 of the Act and that no offence 
either under s. 141 or b 353 of the Pinal Code 
was committed Held also that e 75 of the Act 
does not apply to a foreign cxciseable article 
Jaoabnath Mandhata o Queen Empbess 

[UR 24 Calc 324 
1 C W N 233 


— B3 0 58 74— Introduction into 

Calcutta of spirituous liquor manufactured 
elsewhere — Limits fixed by Collector — Addi 
tional punishment — Alternative sentence of impri 
sonnent — The provisions of s 74 of the Bengal 
Excise Act as to additional punishment where there 
has been a previous conviction for a like offence 
contemplate merely the case of the offender having 
been already convicted of an offence punishable with 
a fine of R20J or upwards and being again con 
victcd of another offence punishable with the same 
punishment it is not necessary that he should have 
been prov ously convicted of the same offence The 
accused were sentenced by the Presidency Magistrate 
under ss 58 and 74 of the Bengal Excise Act to a 
fine of R200 each in default to three months 
imprisonment and m addition to six months’ impri 
sonment winch was the maximum term that could 
be awarded under s 74 Held that the sentence of 
imprisonment was not in excess of the pow ers given 
to the Magistrate by s 12 of the Presidency 
Magistrates Act the imposition of the additional s u 
tenee of imprisonment not affecting the Magistrate * 
powers as regarded the original sentence under s 58 
J>o limits with regard to any distilleries in Calcutta 
having been fixed under s 9 of the Act within which 
spirituous hqnor manufactured otherwise than in 
that particular distillery shall he Introduced or sold 
without ft special pass and the fixing of such limits 
being nicessary to a conviction of an offence under 
s u8 the convictions in this case were set aside 
Pam Chunmeb Shaw v Empeess 

[I L R 6 Calc 676 

8C L.B 260 


— b 14 

See Cantonments Act 1880 

[L L. R. 16 Calc 463 


bs 16 17 and 61— Spec fed yuan 

tity of spirits — J laximum amount — Where under 
s 15 Bengal Act VII of 1878 the Chief Com 
mission eT of Assam exercising the powers of the 
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BENGAL EXCISE ACT (VII OF 1878) 

— continued 

B-ardof Revenue filed by a circular order the limit 
at bu: quart bottles of country spirit ns allowable 
fot retail sales and au accused was charged under 
■ 17 «ith possessing more than that quantity 
but the amount he hL.l was loss than the amount 
stated in s. 15 — lit l i that he w as not guilty 
of any off -nee undir s Cl and tliat no lesser 
quantity than that specifically mentioned in s 15 of 
country spirits which mi ht ha'e been declared ti 
he the ma nm um quantity by any such orl r made 
undT the provisions of s 15 could be deemed to 
be the quantity specified in a 15 within the meaning 
of s. 6L EUTBE33 r KOLA LlUM> 

[L L R 8 Calc 214 
10 C L It 155 

. 6B 15 and 80—5'0/e by w holetale — 

A sale of more than tw dre quart bottles or two gallons 
of spirituous or fermented liquors of the tame it nd 
mad at one transaction is a sale by wholesale 
Quart — Whether a sale cf twelve quart bottles of 
cne land of liquor and three quart bottles of another 
kind, at the same time comes within the prohibition 
in the explanati n clause of * 15 EurBESS r 
hcnpiAB Chand Shaw LI H 0 Calc. 832 
[IOC LB- 380 

— SB 39 40 

See Abbest— Cjhminai. Abbest 

[4C¥K 245 

89 41 42 and 69 — Sale of liquor 

ly tenant — Bread of condition of license — Lt 
eente Product on of— The conviction of servants of 
a licensed vendor of spirits for a breach of the licenso 
is n t necessarily illegal In re Ishur thunder 
Shaba 19 Tl lx Cr 34 followed Empress v 
Euddxar Chand Shat 1 L T 6 Calc 632 
8 C L E 152 dissented frem Two servants 
of a licensed vendjr cf spirits were charged with 
having committed tvro breaches of the conditions of 
the license and the maximum fine fer each breach 
was inflicted. Held that the Magistrate was com 
petent to punish each of the sen ants separately in 
this manner The excise officer to whom a licensed 
vendor of spirits is bound to J reduce his Iiccdbc 
must be an excise officer of the higher grades net 
any pr lice officer who may be exercising the powers 
of au excise officer Ik the matter op the teti 
tion op Haney Mad mm Shaw Empbess c Banes 
Mad mm Shaw 

[I. L. R, 8 Cal., 207 10CL.R 389 
L — — — e 63 — Sale ly licensed vendor 
contrary to terms of his license — S 53 of the 
Bengal Excise Act docs not apply to salts by a licensed 
vendor contrary to the terms of his license That 
section provides for a V reach of the condition of a 
license not covered by the second clause of s 60 of 
the Act Empbess t Iiobocoomab Pal 

[HE 6 Cal 621 
2 ' Sale by tenant of licensed 

vendor m presence of master— Liability of tenant 
—The accused who was the servant of a licensed 
retail vendor of spirituous and fermented liquors 
under Ben c al Act VII of 1878 was convicted of an 


BENGAL EXCISE ACT (VII OF 1878) 

— continued 

offence under s. 53 of that Act for selling cxcisoabla 
liquor without a license The sale charged against 
him was of a quantity of puchawai in excess of that 
allowed to be sold under the license of his master 
The sale was made in the presence of the master 
the licensee the accused merely handing the liquor 
to the purchaser at Ins master’s request Hel l 
that the conviction was bad as the facts did 
net establish a sale by the accused the mere rnech 
naical act of handing the liquor to the purchaser net 
constituting a safe by the accused. Qdben Empbess 
r Habbitas San I L R 17 Calc 506 

3 Spirituous liquor — "Medicinal 

preparation containing alcohol — The term spin 
tuons liqucr iu s 53 of the Excise Act (Bengal 
tet % II of 1878) u not intended to include a medicinal 
preparation merely beeanse it is a liquid substance 
containing alcohol in its composition The case would 
be diff "rent if alcohol were manufactured separately 
for the purpose of being U9ed in the preparation 
of a medicine Gonesh Chundee Sixdae v 
Queen Empbess LL E 2( Calc 157 

Empbess r Gonesh Chandba Sikdae 

pCVNl 

4. and as 60 61— Sale by tenant of 

licensed vendor— Cooly employed by tenant — Tho 
servant of a licensed vendor sold eight quart bottles 
of country spirit and employed a cooly to carry them 
as he directed. Tho servant was convicted under 
s CO Bengal Act VII of 1878 and the cooly was 
convicted under s 61 of the same Act It was 
suggested that the servant should have been convicted 
under b 63 and that the cooly had committed no 
offence Held that the conviction of the cooly was 
illegal and must be set aside Held also that the 
servant was properly convicted and whether under 
s CO or s 3 was immaterial In re Ishur Chunder 
Shala 19 TT If Cr 34 and Empress v Banej 
Hadhub Shaha I L E 8 Calc 207 10 C L 
E 339 foil wed Empbess r Ishan Chunder Db 
[ tl E. 0 Calc 847 12 C BE, 451 

S 69 — Ltal Uty of servant — The 

licensed vend r and not his servant is liable under 
s 59 of the Excise Act Bengal Act VII of 1878 for 
contravention of the Act IN THE MATTER op 
biosruin Akond 11C L R 416 

1. S 60 — Liability of servant — The 

licensed retail vender himself is the only person 
liable to conviction under s CO Empbess v 
Iiuddiab Chand Shaw 

[I L R 6 Calc 832 8 C L R 152 
See contra Empbess t Banet Mad had Shaw 
P L R 6 Calc 207 10 CLR 389 

2 as 60 74 — Like offence — 

Punishment on second or subsequent conviction 
under Bengal Excise Act — Selling retail with 
wholesale license — The offence of Belling wine 
retail by a person who has only a wholesale license ii 
an offence of a like nature to that of selling wine 
without a license at all within the meaning of the 
term hke offence as used in s 74 of the Bengal 
2*2 
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BENGAL EXCISE ACT (TO OF 1878) 

— concluded 

Excise Act Earn Churn Sham \ Empress, I L E 
9 Calc 57o followed. Scheie c Queen Empress 
[I L R 10 Calc, 709 

s GL 

iSce Criminal Procedure Code s 403 

[I L. IE, 23 Calc 174 


1 Imported liquor — Possession — 

Pass— Consignee— Agent — Certain liquors arrived 
in Calcutta per S S Baiarmo consigned to 21 ^ Co 
at Agra who requested A to pay on their behalf 
the duty and laudiug charges and forward the goods 
to Agra. "While on the way from the steamer to the 
railway station the goods were seized as being m the 
possession of A without a pass within the meaning 
of a Cl of Bengal Act 1 II of 1878 and A was 
convicted and sentenced to a fine under the provisions 
of that Act Meld that the conviction was bad In 
THE MATTES OP THE PETITION OP KlTE EMPRESS 
r Kite 

[I L R 8 Calc 223 UCLR, 427 

BENGAL EXCISE ACT AMENDMENT 
ACT (IV OF 1881) 

a 3 

See Bench, Excise Act 1878 s 4 

CL L B 24 Calc 324 

BENGAL MUNICIPAL ACT (in OF 
1804) 

Power of Municipal Commission 

erB to close or divert public highways 
—Bengal Act III of 1801 which vested public 
highways in Municipal Commissioners for the 
purpeses of the Act did not by bo vesting them 
give power to the Municipal Commissioners nor A 
fortiori to tho "Vice Chairman alone to stop up or 
divert such public highwaj s Empress e Brojonath 
Dey LLB 2 Calc 425 


— SB 0 79 — Power of Municipal 

Commissioners to administer oath — Order to close 
burning ground — Every Municipal Commissioner 
being vested by Bengal Act III of 1S64 s G with 
the powers of a Magistrate under s 23 of the 
Criminal Procedure Code is authorized to administer 
an oath if the purposes of the Act require that he 
should do so Bbindabun CmnoiEE Rot r Mcki 
cipal Commissioners op Seramtose 

fl.9 W B 309 


B 10 — Puific highways — Eoads rest 
**9 n Commissioners — Subsoil of roads Eight to — 
C cti Procedure Code ( Act X. If of 18$ ) s 13 
—Kcs Ju i eala — S 10 of Bengal Act III of 1S64 
does n t d< pm e a per* u f any right of rm ate pro 
perty that he may have in land used as a public read 
nor does it Test the anbsr il of guch land in a mum 
eipahty and when such land is no longer required as 
a public rend the owner is entitled to claim its 
jvubcmiou A decision in a suit brought by the 
plaintiffs’ predecessor in talc to recover certain land 
from a municipality which had been taken np as a 


BENGAL MUNICIPAL ACT (HI OF 
1804) — c on 1 1 n u ed 

public road and vested iu the municipality subse 
qnently under Bengal Act III of 1864 e 10 on the 
ground that the plaintiffs had been ousted therefrom 
by reason of the municipality stacking stones on 
a portion thereof having been dismissed held not to 
be res judicata in a suit brought by the plaintiffs for 
ejectment and declaration of title to such land against 
a purchaser of the land frem the municipality Mod hit 
Sudan Lundu i Pbosioda Lath Rot 

[I L B , 20 Cal , 732 

- — b 19 — Eefusal to permit excacaiion 
of tanks — Discretion of municipality —By a. 19 of 
the bye laws of the Howrah Municipality framed 
under s 84 Bengal Act III of 1864 and confirmed 
by the Lieutenant Governor it is within the dis- 
cretion of the municipality to refuse permission for 
the excavation of a tank and the Courts have no 
power to interfere with the bond fide exercise of such 
discretion Butrcb Chunter BanntrJEE c 
Chairman op the Howrah Muntcipalitt 

[17 W B 215 

B 27 — Warrant of arrest — Crt 

mmal Procedure Code 1S61 Ch XV (ss 237 
272) —A Magistrate or Municipal Commissioner has 
no power under Act III of 1861 Beogal Council to 
issue a w arrant for the arrest of a person who may 
have failed to sppear on a summons to answer a charge 
under s. 27 of that enactment for using premises as a 
straw or w ood depflt without a license Per Locn 
J — The provisions of Ch \V of the Code of Criminal 
Procedure are not applicable to offences under Bengal 
Act III of 1864 In the Matter or the petition 
op Bissebsur Chattebjee 10 W B , Cr., 1 
s 33- 

See Jurisdiction of Civil Court— Muni 
cipal Bodies L L B , 1 Calc 409 

1 • b 57 — Obstruction of dram by 

tree lloun down — The obstruction of a dram by a 
tree blown down by a cyclone is not an obstruction 
within the meaning of a. 57 of Bengal Act III 
of 1864 Anontmous 3 W R Cr 33 

2 Blocicing up pn 

cate dram — The municipal authorities have no 
power under s 57 Bengal Vet III of 18G4 to impose 
a fine on a person for blocking np a dram which is 
not shown to be public property or along the Side of 
any highway Queen r Rani Madam Banebjbe 

[14 W R Cr 23 

L B 63 — right to pull down 

ruinous house— oh e of action — By a 63 Bengal 
Act III 1864 Municipal Commissioners if they 
deem a house or building to be m a ruinous state 
may after the notice prescribed by that section 
cause the same to be taken djwn GOPEK KisnEN 
Gossain r Ftland 9 W B 270 

2 Bye lam of muni 

C pal ly—Cottr ng build ngs tcilh mjtammalle 
material — A bye law made by the nowrah mum 
cipality iu the exercise of the authority vested m 
it by 11 ngal Act in of 1861 s. C3 which forbi! 
the erection or renewal of the external rcof and walls 
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BENGAL MUNICIPAL ACT (HI OF 
1804) — roti/f fit ed 

of building 1 * with inflammable materials was con 
strned ti forbid the renewal even of a porti n of the 
roof with such material Chairman of tiie How 

RAH MUNICIPALITY v MONTANEE UeWATI 

[24 W B Cr 70 


See Pioni of Suit— Municipal Omens 
Sms against 23 W B., 222 

L ' ■ “ Fine for suffering premises 

to he in filth* state— Oicnert an I occupiers — 
The Municipal Canim. s mers were empowered under 
a 67 Ben-al Act III of 1864 to fine either the owner 
or occupier of the land who suffered it to be in 
a filthy state Where the land was occupied by 
tenants and the owner admittedly hied in another 
district, and there was nothing to sh w that he suf 
fered the land to be in a filthy state — Held that 
the imposition cf a fine on owner was net a pwper 
exercise of thediscreti n given bv s C7 *f the Act 
Queen t Dwabknatii Hazba 8 B L. R Ap 0 
[18\7K Cr 70 

2 — AUoiciny ground to remain t* 

filthy etat —The owner of ground n answerable 
under • 67 Bengal Act III of 1SG1 whether hi* 
ground was m3dc dirt) b) himself cr bv somebody 
else Anonymous 3 W R Cr 03 

Unless he lias let it then the occupiers are liable 
Queen v Pabeutty Churn Sircar 

[3WR Cr 57 

QUEEN r BltOJO Lilt MlTTEB 

[8 W K Cr 45 
— ■ — > BS 67 73— Omieeiott to clear atcoy 
j nyle—Poicer of Magistrate ae Municipal Com 
mwtoner — If upon a notice being scried on a party 
nnder Bengal Act III ef 18G4 s 73 he does not 
chocse to clear awa) tbe jungle referred t it is Jtn to 
the Magrtrate as Ccmmis i ner of the Municij ahty 
either t) clear the jnn^l at tl c expense of the party 
in possession or t> pt cccd under s C7 and uiilict 
a fine In the matter of the petition op GoorEE 
Kishen Gossain 24 W R Cr 78 

B 73 — Expense of clear my away 

jungle after not cetodef niant — The Municipal Com 
mission ers were held entitled under s 73 Bengal 
Act III of lbC-1 to recover from the defendant 
the expense of clearing away any jungle which they 
found on his land upon lus failure after notiee to 
clear it him df within the time specified in the notice 
Browne r B oomesh Chunder Boy 

ITW R, 213 

■ 6 77 — \otxceof action — Saitayainet 
Municipal Commissioners — A notice of action 
a gai ust Hu icipal Commissioners is absolutely neers 
sary under s f / Bengal Act III of 18o4 A notice 
of objecting to and askm 0 for a reconsideration of 
the order complained of is nrt suflicient Annox 
l iAtii Bose i The Chairman and the Depcty 
C ii Am it an of tiie Municipal Committee of Kish 
Naour 7W R 02 


BENGAL MUNICIPAL ACT (in OF 

1864) — continued 

2 Omission to tale out license 

— IV here the accused was charged with a breach of 
s 77 Act III of 1^64 m not taking out a license for 
a wood yard and he pleaded that the yard had been 
in existence prior to 1864 it was held that the 
Magistrate was wrong in refusing to enquire into the 
allegation as to the existence of the yard prior to 
1861 Chairman of the Suburban Municipal 
Commi ioners c Umbica Churn Mookerjeb 

[15 W K Cr 84 

3 Veiny premises for offensive 
trades— The wordB uses any premises m i 77 
Bengal Act III of 1864 means using and employing 
the premises as a place for the carrying on of the 
offensive trades mentnned in that section. Muni 
cipal Commi53ideebs for the Suburbs op 
Calcutta r Zamir Sheikh 1017 E Cr 4 

4 Horning Inclt for private 

use—S 77 of Bengal Act HI of 1864 refers to the 
burning of bricks for trading pnrp sea and not to 
case* where bricks are made for the particular use of 
the person burning them such person need not take 
out a license for that purpose In the matter op 
THE PETITION 0? SBIRAM ChUNDEE HALDAB t 
Chairman op the Howbah Municipality 

[20 W R. Cr 65 

b 78 — Procedure — Medical report 

— Closing lummy ground — A proceeding taken 
under Bengal Act III of 18o4 s 79 is not a judicial 
proceeding and the evidence referred to therein 
means evidence without oath Regular reports 
signed by medical men would constitute evidence 
within the meaning of that section S 79 does not 
authorize Municipal Commissioners to close a bum 
ing ground which has been used for very many years 
merely because they think that the burning of dead 
bodies is offensive It allows them to interfere only 
when it shall appear to them upon the evidence of 
competent persons that any burning ghat or bury 
ing ground is in such a state as to be dangerous 
to the health of persons living in the neighbourhood 
thereof BbindAbun Ch under Roy ® Municipal 
Commi bionees of SebampOhe 19 W R 300 

8 81 — hotice of act on — Mistake 

in notice — A notice under any of the sections of 
Bengal Act III of 1861 preceding s 81 may under 
that section either be served upon the person ad 
dressed or left with some servant of the family 
The mistake of a few rupees in a notice caused 
by an error in addition is not sufficient to impeach 
or affict the demand where the directions of the 
Municipal Act have been substantially complied with 
s 48 protecting the Commissioners a "must such 
mistakes Gopeb Kisren Gos3ADf r Ryland 

[©■WR 562 

1 B 87— Cause of action — Su tfor 

possession against Municipality as t crony doers — 
Plaintiffs as proprietors sued the Howrah Mum 
cipal Committee to recover possession of hind from 
which they alleged they had been ousted by defen 
dants stacking stones thereon j and they regarded 
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BENGAL MUNICIPAL ACT (in OP 
1864 ) — continued 

their cause of action aB arising when the Municipal 
Commissioners refused to remove the stones Defen 
dants ca e was that the land had been in possession 
of Government till Bengal Act III of 1864 was ex 
tended to Howrah since which time the Commis 
sioners had held the land Held that the plaintiffs 
cause of action could not be considered to have first 
arisen on the refusal of the Municipality to remove 
the stones. Held (by Baylby J ) that the Mum 
cipal Commissioners had acted properly under the 
lan and were entitled to the application of s 87 
Bengal Act III of 1804 Held (by PflE An J) that 
s 87 conld only protect defendants if sued for 
damages consequent on a wrong done by them in 
the reasonable belief that they were exercising their 
lawful powers not if they were sued by parties kept 
out of possession by their continued wrong-doing 
Poonvo Chuneeh Koy r Balpoub 0 W R 635 

2 Notice of action — Mum 

cipal Commissioners — Municipal Commissioners 
are entitled to one month s notice of action under 
s 87 Bengal Act III of 18C1 while they have 
been acting lond fide in the belief that they were 
exercising powers given to them by that Act net if 
their proceedings were not justified by that Act and 
only colourably done under cover thereof Gopee 
Kisiien Gossain v P eland 0W U 270 


3 Suit against Municipal 

Commissioners for possession of land — Previous 
to tho institution of the present suit one of the 
shareholders of a piece of land brought a suit agamst 
the Chairman of the Municipality for recovery of 
possession of his share The other shareholders wero 
made pro formd defendants in the suit This suit 
was dismissed as barred by the law of limitation 
After the dismissal of tho suit tho plaintiff brought 
the present suit for recovery of his share of the land 
on the allegation that his tenant had relinquished the 
land withm three months in consequence of his 
having been dispossessed by tho Municipal Commis 
sioners Held that s 87 Bengal Act III of 
18C4 did not apply Semite — Bengal Act III of 
1801 s 87 relates only to actions brought in respect 
of acts done by the Commissioners under that \et for 
the purpose of the Act Feice « Khilat Chandba 
GnosE 6BIK Ap 60 13 W R , 401 


4. Cause of action Accrual 

of— Damages for detention of omnibus— In a 
suit for the recovery of damages cn aeronnt of a 
daily fine imposed by the Municipality of Ilowrah 
and the detention of an omnibus which fine had been 
set asid by the High Court and the detention pro- 
nounced illegal — Held that if the p lam tiff hod any 
cause f action it accrued upon the seizure of the 
ommbus and a t upon the order of tho High Court 
which all wed tho conviction to stand as to one rupee 
and that he could not under the circumstances treat 
tho continued detention of the omnibus as a fresh 
«... oi .rt.m a, bu loi , 

*C" ,r 7"' > wtkn WM Umd 

lj.nni.nliU, tlsi Ilronis r Itat 

CIPAL t HI SI l IOVLR9 OP lit. VYKAU 

[10 W It, 330 


BENGAL MUNICIPAL ACT (III OE 
1864)— concluded 

5 Suit to recoier possession 

of land taken by Municipal Commissioners — 
S 87 of Bengal Act III of 1664 is appli 
cable only m those cases where the plaintiff claims 
damages or compensation for some wrongful act com 
mitted by the Commissioners or their officers in the 
exercise or honestly supposed exercise of their sta 
tutory powers Ihe notice in the earlier part of the 
section is meant to give the defendant au opportunity 
of making some pecuniary amends for the wrong 
without incurring the cost of litigation Chundee 
Sixub Bundopadhya v Obhoy Chuen Bagchi 

[I L R 6 Calc 8 

BENGAL MUNICIPAL ACT (V OP 1870) 

- — 8 32 — Municipal Corporations — Com 

missioners — Right of tcay — Compensation— La til 

Acquisition Act AT of 1870 — % 32 of Act V 
of 1876 tho Bi-ngal Municipal Act enacts that 
all roads bridges embankments tanks ghats 
wharves jetties wells channels and drams in 
any municipality (not being private property) 
and not being maintained by Government or at 
tho public expense now existing or which shall 
hereafter be made and the pavements stones and 
other materials thereof and all erections materials 
implements and other things provided therefor shall 
vest in and beloDg to the Commissioners Held 
that the word roads in this sccti a does not include 
the soil beneath the roads Cdaiuman op the 
Naihati Municipality i Kisnom Lai Goswami 
[L L. R. 13 Calc 171 

G 216 and bs 215 and 180— 

Bench of Magistrates Foster of— Omission to 
remote obstruction — A notice was issued under 
s 215 Bengal Act V of 1876 requiring A to rr 
mo\ c an alleged obstruction 7 he requisition was not 
complied with and A was prosecuted for non com 
pliance therewith under s 216 before a Bench 
of Honorary Magistrates Held that the Court had 
power to enquire whether the alleged obstruction was 
in point of fact an obstruction or not In tub 
ilATTEB OP THE MUNICIPAL COMMITTEE OP DACCA 
Municipal Committee op Dacca r Some eh 

[I L R 9 Calc 38 

8 234. 

See Benoax Municipal Act 1884 s 2 

[LLE 20 Calc , 600 

-8 313 — Bye late — Ultra rire*' — 

Bengal Vunicipal Act (Bengal Act III of 1S94J 
s 2— ttTicre a municipality passed a bye law purport 
mg to be made under the provisions of s 313 of 
Bengal Act V of 1676 which was duly sanctioned by 
tho Local Government to the effect that persons 
failing to trim trees ov er hanging tanks which were 
likely to foul the water with their falling leaves after 
service of n tice on them to that effect should bo 
liable to a penalty and where subsequent to the repeal 
of that Act by Bengal Act III of 1831 a person was 
convicted and fined for Laving disobeycl each bje 
law —Hel l that tl e convict «n was lad as the lye 
law was not one authorized by the terms if > 31* 1 * 
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— concluded 

and was consequently ultra tires and that a 2 of 
Bengal Act III of IS 4 could not male valid a bye 
law which was originally invalid- Eevi MADnrn 

\ag i Mati Lal Da 3 I L It 21 Calc 837 

BENGAL MUNICIPAL ACT (III OF 
1884). 

See JraisDicrioT op Cjtil ConiT— Mom 
ci cal Bodies 

[I.L 24 Calc. 107 
LL.lt 28 Calc 811 
3C¥N,73 503 
ILK 27 Calc 840 

Prosecution under— 

See MaqIsTBAIe Jceisdictiox op 
Getebal Jceisdictiov 

[LI* K 23 Calc 44 


See Bengai. Municipal \ct 18iG 8 313 
[LL B 21 Calc 837 

Notification Meaning of— 

“ Order under Bengal Act V of IS C t 234 — 
.Extension of Municipal Act to Balasort — Order 
notified — The word n tification in I 2 Bengal 
Act III of 1684 includes an order made under • 234 
of Bengal Act \ of 187G An order therefore made 
and notified under » 234 of Bengal Act \ ofl&7G 
extending the provisions of Chap VII of the Act 
is under the provisions of s 2 of Bengal Act III 
of 1834 to be deemed to have been made and u tified 
under the provisions of the Act of 1831 Baixabtha 
Lath Das v Lout Mohun Sabkab 

[I L K 20 Calc 880 

— s 45 and b 353— Pot ere of Chair 

man. Delegation of— Protection for obstructing 
dra n —The promo to s 45 of the Bengal Muui 
cipal Act 1881 cannot be considered as altogether 
overriding the body of the sccti n and relates only to 
specific actB in which an express or implied consent 
may have been given or held to have been given It 
cannft be held to apply to a general authority ver 
bally given by a Chairman to a V ice Chairman to in 
stitute prosecutions under the Act as such power can 
only under the body of the section be delegated by a 
written order In a pr sccution instituted by a A ice 
Chairman for obstructing a dram where it appeared 
that the Chairman had some months previ usly ver 
bally given the \ ice Chairman general authority to 
institute all snch prosecutions under t 353 of the Act 
and it appeared that a conviction had been obtained 
before a Bench of Magistrates and that on appeal 
to the Magistrate the convicfl in had bccu upheld the 
Magistrate himself being the Chairman and hearing 
the appeal with the express consent of the accused 
and where it was contended m revisi n before the 
lligl Court that although there was no written order 
by the Cha man d legating Ins powers it must be 
taken up n the facts j rov ed and the circumstances of 
thecas that the prosecution had been instituted with 
the express or implied consent of the Chairman obtained 
both previously and subsequently within the terms 
of the proviso t6 b 45 — He! t tl at the pr v is hi 
not appl) to (he case 11 at tl e 1 1 stent mu 1 n 1 nit b«u 


BENGAL MUNICIPAL ACT (III OF 
1884) — continued 

properly instituted and that the conviction and sen 
tence must be Bet aside Kheboda Pbosad Pads t 
Cn Am ji ak op tub Ho we ah MimciPAiiTr 

[I L B 20 Calc 448 
S3 85 114 110 

See J UEISDIOTION OP CiYIL CoTTET — 
Municipal Bodies 

[I L B 27 Calc 840 
- bs 85 (a) 112 and 383— Liability 
to assessment — Persons occupying the holdings — 
X mitation — Botice — Held that under the Bengal 
Municipal Act s 8o (a) persons living with a parti 
culaf individual occupying a holding by reason of 
some conneeti n with or relation to him such ns sons 
or servants would not he separately assessable by 
reason of possessing separate incomes Held also 
that the right to obtain a declaration that the 
j lamtifTs were not liable to assessment under the Act 
was a recurring right and an action to obtain such a 
declaration would be maintainable evCD if brought 
more than three months after the assessment Held 
further that a refund of the m ney paid under protest 
can be claimed under these circumstances without 
giving a notice under s 8C3 of the Act respecting 
the refund claimed as the word act used in the 
scctioi refers to tortious acts and not to any act 
arising rut of a contractual or quasi contractual basis 
Ahpika Churn Mozumdab t bATiSH Chdndeb Sen 
[2 C W N 880 

• —as 113 118— Persons occupying hold 

tngs — Liability to assessment— Municipal Commit 
tioners pouer to tax — Assessment to tax —The 
word liability m the second paragraph of s 113 of 
Bengal Act III of 188 1 means liability apart from 
the question of occupation and must be taken to 
refer to the liability to assessment or rating of a 
pers n who is the occupier of a h ilding Tho same 
r stricted meaning muBt be placed upon tho word 
liability in b 11G which sect! in has no applica 
tion to a dispute as to whether a person assessed to a 
tax does or dots not oecojy a holding and a suit 
brought to set aside an assessment on the ground 
that the person assessed does not occupy a holding 
is n it therefore barred by the provisions of s 11G 
Dwabka h ath Dutt e Ally a Sutdaei Mittba 

P.I E. 21 Calc 310 

— S 133 — False statement contained 

in application for l cense — Municipal Commis 
t oners Potcer of to institute prosecution under 
Penal Cote— Penal Code ss 182 199 41” and 611 
— Pension al po er of H gh Court n pending pro 
cee lings — On the 5th May 1694 C applied in 
writing undtr the prov lsions of s 133 of Bengal Act 
III of 1684 to a municipality for a license to be 
granted to him in respect of two carriage* and six 
p me* and filled up and signed the usnal statement 
re juir d bv the section The sum payable in respect of 
the lie nse » as received aad the license asked lor 
by C was granted to him and at the same time the 
statement was sent to an overseer of the Municipality 
f r verification Oil the 7th May the overseer re 
poitcvl that C had m his ]\iSBeeBiou eight jollies anil 
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BENGAL MUNICIPAL ACT Oil OF 
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one Wee On the 8th May the Chairman of the 
Municipality passed an order directm 0 G to be pro 
lecuted for making a false statement in the schedule 
to bis statement regarding the number of animals ii 
respect of which be applied for the license On the 
9th May C presented a petition asking that the tar 
on the three animals might be received and stating 
that he did not think he was liable to take out a 
license for them as they were old and diseased and 
unfit for work On the 13th May the Chairman 
passed an order on this application that he had no 
power to interfere as the prosecution of C had al 
ready been ordered Meanwhile on the 9th May a 
paper was sent to the Magistrate headed List of 
municipal cases under Act III of 1S81 in winch 
C appeared as charged with an offiencc under s 199 
of the Pena! Codo for filing a false statement that 
is to Say putting down in the schedule six pomes only 
instead ot eight pomes and one horee On the 12th 
May the Diputv Magistrate directed a summons to 
issue to C returnable on the 2Jrd On the 18th May 
the District Magistrate passed an order to the effect 
that the Municipality could not mstitnto a prosecu 
tion under the Penal Code hut that the Deputy 
Magistrate had power to do so and that ho should 
consider tbo provisions of ss 182 and 417 read with 
■ 511 of tbo Penal Code as applicable to tho facts 
of the case On the 19th May the summons was 
issued and the case was heard on the 23rd and -4th 
May and 19th June on which date formal chargee 
under ss 199, 182 and 417—511 of the Penal Code 
were framed Thereafter the hearing proceeded till 
the lfith July when on an application to tho High 
Court the proceedings were stayed and a rule issued 
to show cause why they should not be quashed, i 
It wae contended at the hearing of that rule that 
tho High Court should not interfere at that stage of 
the proceedings under its revisional jurisdiction 
Held that the High Court has power to interfere at | 
any stage of a case and that when it is brought to ! 
its notice that a person has been subjected as in | 
this case for over two months to the harassment of 
an illegal prosecution it is its bonudtn duty to in 
terfere Held further that it was quite clear that | 
the Municipality had no power to institute the pro- 
ceedings and that having regard to the provisions of 
s. 191 of the Code of Criminal Procedure it did not 
appear that the Deputy Magistrate haring no 
private complainant before him had power of bia own 
motion to institute them j hut that whether he had 
such power or not the admitted facts of tho coic did 
not in law constitute any of the offences with which 
C was charged and that tho whole proceedings must 
ho quashed. Tho Municipal Act is intended to be 
complete m itself as regards offences committed 
against the Municipal Commissioners and there u no 
tndicatioi of any intentim to render a delinquent 
also 1 able to pmn hment under tho Penal Code 
There <• no p i ally *bo Act attached to the onus 
•ion to male a rrtum under a 183 and no u ords in the 
Act constituting the making a false return & penal 
offence an 1 a. there arc no such wonts m the let 
as are ne ceusanr to make tho proi mono of tho 1 enal 
Code applicable the Court ha* no power to import 


BENGAL MUNICIPAL ACT (HI OF 
1884) — continued 

them Tho Municipal Commissioners in such a case 
have the remedy provided by the Act itself Chandi 
Pebshad t Abdcte Rahman 

[LL.K 22 Calc 131 

bs 142 and 148— Habitually 

used Meaning of — Liability toy ay a fine for non 
registration of a cart — The accused kept Jus cart 
outside the limits of the Chandum municipality 
but used to bring it withm tha limits twice ft week 
throughout the year Held he could not be said to 
be habitually using tho cart withm the municipal 
limits and was therefore not liable to pay a tine 
under s 14G of the Bengal Municipal Act (Bengal 
Act III of 1884) Legal P bheihieanceii r 
Shaita ChAban Ghose I L R. 23 Calc. 62 
- ■ ■■ — BS 165 and 160 — Ferry Meaning 

of — Boat plying for hire without license withm 
prescribed limits of ferry — Right of ferryman to 
demand tolls — The expression a terry in the 
Bengal Municipal Act means the exclusive n„ht to 
carry passengers across tho stream from one bank 
to the other on payment of certain prescribed tolls 
The object of s 155 of that Act appears to be to 
prevent the crossing of passengers from one bank of 
the m er to tho opposite bank by a boat plying for 
hire without a heenso within the prescribed limits 
/Semite therefore that tho mere crossm* of the bar 
of a ihal hading into tho limits of a municipal ferry 
wonld not constitute a breach of the Act A ferry 
man lias no authority to dem ind tolls from persons 
who are merely passengers w an unlicensed boat 
The remedy against tho person who keeps a ferry boat 
without u license plying within tha prescribed limits 
is provided by s 15C of that Act Government op 
Bengal t Senayat AuILB 27 Calc 317 
[4C W If 348 


S 204 — Projection caused by restor- 
ing a portion of an old building which has been 
pulled down with the object of its being rebuilt 
— Meaning of the words which may hate been to 
erected or placed — Metropolis Management Amend 

ment Act 1S62 (2a 4 c 102) s 75— 

S 20-1 of the Bengal Municipal Act (Bengal Act III 
of 1834) does not apply to tho caso of a projection 
forming part of a budding which is merely in snbsti 
tution for an old building, which'has existed upon tho 
same sito before tho dato on which tho District Mnm 
cipal Improvement Act 18G1 or tho District Towns 
Act 1663 or tho Bengal Municipal Act 1B7C 
as the caso may be took effect m the municipality 
The werda which may have been *o erected or 
placed ' in b 204 mean erected or placed for the first 
time Esttiir Grander Mittzs v Bank it dehabi 
Pax. I L.B. 25 Cftlc ISO 

[1 C W N„ OGO 


e 217— Ostruchng ton l not tested m 

Mun ipaltty oter which public hate a right of way 
— Road — Tho term road in cl 6 of * 217 of 
Bengal Act III of 1884 is not limited to reads 
sestcl in the Municipal Commissioners. A per 
son was charged at the instance of« Municipality 
under that ctsasc with obstructing n path through 
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BENGAL MUNICIPAL ACT <m OF 
18S4)— cost nutJ 

liia paddy field by erect in^, a f nee at either end of 
It. It was found that the public had a n^ht of way 
wn the path and the 1 wer C nrts convicted the 
accused of an ff nee under that clause In real 
aton it was contend'd that the eons let ion was bad 
as the clause could only refer to a r ad which had 
rested in the Municipal Commissioner*. Held fir 
the abort reasons that the conTiction was n n ht 
and roust be upheld. Tail CHANMU Gno e r 
Balit McvictrauTr L L R„ 17 Calc 684 


— —— — bs. 224 245 and 248 — Arts done u 
accordance trilh it 2lo and 2i0 whether subject to 
the jur tdiction of a Cecil Court— Notice under 
sSl6 vhethemjficicnt for the purpose of the removal 
of hat i i* a bait\ ai veil as a pucca pnry — Where 
a Municipality hating proceeded in oceonlancc with 
as 21;> and 21G of the Bengal Mumciial Act dicido 
that certain works arc necessary that conclus on m 
the a v *enco of mala fdet or fraud or considerations 
of that nature cannot be questi ned in a Civil Court 
The action of the Municipality so far as a pnvy <■ 
concerned, was held not to be ultra am although in 
the notice issued in accordance with • 210 of the 
Bengal Municipal Act they directed the plaintiff to 
remove not only certain huts hut also a pucca privy 
inasmuch as the Municipality had a right to require 
him to remove the invy under s- 224 of the Act 
Dot* r Kameswab M a m 

[LL.R 28 Calc., 811 
30 W N.,608 
— - be 237 238 nnd 273 — Felice of is 

tenhon to build— Commencing to build before sane 
tion— Refusal of sanction within the period of <i. 
weeks— Liability to fne —If a person after giving 
notice in writing of his intention to erect a house 
under t 237 of the Bengal Municipal Act (Bengal 
Act III of 188-1) commences to build without waiting 
for the six weds mentioned therein [as ho is not 
hound to do under the Act there being no such provi 
Sion in it] he does not necessarily contravene the law 
yet when he so acts the reasonable vie* must be tliat 
he does it at his risk his act being liable to be treated 
as one in contravention of any legal order of the 
Commissioners issued within tho statutory period of 
six weeks if such order docs not sanction the pro 
posed building the above appears to he the only 
reasonable view of ■ 238 of the Act Cnrarsi 
Kusiab Dey c Govesu Dab Agaiiwaiia 

[L L E„ 25 Calc 410 

B S20 

See Tactomes Act 


[ILE 25 Calc 464 

* B 337 and bs 338 339 344 — License 

for a provision market — Market— Order proh lit 
tny use of unlicensed market— Towers of Municipal 
Commissioners to grant or iit/hold licenses — 
It is entirely within the discretion of the Municipal 
Commissioners under the proMsions of s 330 of 
tho Bengal Municipal Act (Bengal Act III of 18S1) 
to grant or refuso a license for a market and tho 
Courts hav c no longer any jurisdiction to control such 
power however arbitrarily exercised Moran v 


BENGAL MUNICIPAL ACT (IIJ OF 
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Chairman of the Motihan Municipality J L 11 
IP Calc 32J appro! cd A landowner on whoso 
land a market had been held for some years previous 
and " Inch laud lay w ithni the bounds of a lmmicipa 
hty w as prosecuted under s 344 of the Bengal Mum 
cipal Act and convicted and fiued for using such 
market without haring obtained a license under s 338 
He alleged tliat he had applied for a license, and 
that it had not been granted him and that the neglect 
to grant it u as duo to the fact that lus market inter 
fered with a new market established by the Municipal 
Cojwnissioner* and their desire to close his market 
It appeared that some time previous to tho institu 
tion of the prosecution the Municipal Commissioners 
at a meeting passeda resolution that the prov isions of 
s 337 of tho Municipal Act (Bengal Act III of 18S4) 
bo extended to this municipality and it was con 
\rnJ-cX kWi. by tbva twJ.vAwt, bwwsta became neces 
sary to sell at any market any of the provisions 
mentioned in that section and that selling without 
such license rendered the accused liable to prosecution 
and fine under s 344 It appeared further that 
Part X of the Act which includes s. 337 had been 
previously extended to tho municipality by an 
order of the Government of Bengal Held that 
the resolution of tho Commissioners was not an 
ordi-r such as is contemplated by s 337 as it was 
not sufficiently precise to convey any definite 
meaning and purported only to do what the 
Bengal Govcrument had already done somo time 
previously Held further that the conviction 
and sentence must bo set aside there being no 
prefer order under s 337 Queen Empress r 
CnnoiEK Chattebjee 

[ILE 20 Calc 654 

• - — b 339 — Obi gallon of Municipality to 

grant license — Interpretation of statute — May 
shall — There are no words which render it 
obit atory on a municipality to gTant a license 
under i 333 of Bengal Act III of 1884 The 
word may in ■ 339 of that Act is not to be 
construed as shall Moras r Chairman op 
the Motihari Municipalite 

[ILE 17 Calc 320 

■ * BS 353 218 — Continuous offence — 

Removal of obstruction — The petitioner was con 
victed of an offence of having erected culverts on 
pucca drams belonging to a municipality and pro- 
secution for such offence was made six months after 
the date on which the commission was first brought to 
the notice of the Chairman Held tliat though the 
offence was continuous in jts nature the prosecution 
was barred under s 353 of the Bengal Municipal Act 
and tliat s 218 had no application to a case of this 
kind Lrrrr Singh c Bedab Mcnicipautt 

[1 C W N 402 


BENGAL MUNICIPAL ACT A ME ND 
MENT ACT (IV OF 1804.) 


• s 85 


6ee J prediction op Cmt Court— Muni 
cirAt Bobirs I L B , 27 Calc , 840 
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BENGAL N W PROVINCES AND 
ASSAM CIVIL COURTS ACT (XII OF 
1897) 

See SoTrnAL Pebounnahs Settlement 
Regulations I L. It, 18 Calc 133 
See \ aluation op Spit — Atpsais 

[I1R 16 AIL, 286 


-s 13 


See Execution op Decree — Teanspeb 
op Dbceei.s pob Execution 

[I L.R 25 Calc 316 
I Ii R 27 Calc, 273 

See Sale in Execution op Decbee— In 
valid Sales — Want op Jurisdiction 
[IL.R 22 Calc, 871 

b ID 

See \ al cation op Suit — Spits 

£1 X* R,17 All 89 

B 20 

See Appeal— Decbees 

[I L B 19 Calc 276 

— 0 2L 

See Appeal— Pzceitebs 

[IL R , 17 Cale 680 

See \ aluation op Suit— Appeals 

[I I, R„ 13 AIL 320 
ILR J3 Calc 638 

See Valuation op Suit— Suits 

[LLR 17 Calc 680 704 
LLE. 17 AIL, 69 


See Subordinate Judoe Jubi3Diction 
dp ILK, 16 All 363 


See Pbobate— Jurisdiction in Pbobate 
Cases I L R , 25 Calc 340 


- bs 23 and 24 


See District Judge Jubispiottov op 

[LLR 13 AIL 78 

— — 8 38 — Mea * tig of the tcord officer 

— The word ifficir in » 30 of the Bengal h VV 
1 and Assam Civil Courts Act includes an officer 
with judicial power* Haladhab Maiiato v Kali 
1 basanna Guose 2 C W N 127 


Mahomedan Law— Bue eottion 
I^CEIXANEOUS CASES 

[ILR 12 AIL 234 
.posiEBAN Law— P c e emttiox— 
if — O eve bally 

[I L R„ 16 All 044 
See V Pipe iVan . Preen A sir — Purchase 
> iovrr lire i aymphts *y | 

I LL. B 24 Cnlc 897 



BENGAL PRIVATE FISHERIES PRO 
TECTION ACT (II OF 1884) 

8 3 — Fishing tn prnate uaters — 

Adjoining fisheries — Bond fide dispute as to bottnda 
net — Summary trial — Jurisdiction of the Criminal 
Court — W here in a charge undor s 3 of the Private 
Fisheries Protection Act of having fished in the 
waters cf another person the matter m dispute was 
really a claim to a particular fishery and the accused 
pleaded a bond fide claim to it and it was shown that 
there had been various disputes aud litigations 
between the parties — Held that the matter should 
not bb tried by a Criminal Court and still less in a 
summary way Ter Stanley J that the Magis 
tratc acted without jurisdiction in going into thte 
charge and s 3 of the Fisheries Act was not intended 
to meet a case of this nature Sbi b a m Ciiandea 
Toy u Dina JiatiT Mukhopadhaya 

[4 C W N, 247 

BENGAL REGULATION— 1793-1 s 9 

See J ubisdxction op Civil Court— Re 
qistbation op Tenures 

[13 W R , 397 
See Rioht op Suit— Registration op 
Name 13 W R 307 

-HI 

See Cases undeii Limitation— Regula 
T10N 111 OF 1703 
B 8 

See Jurisdiction op Civil Court— So 
cie ties 3 B L. R A. C 01 

IV 

Rules for decision in 

suiti regarding Succession Inheritance Marriage 
Caste etc — Law applying to one teit —According 
to tho true construction of the rules for decision in 
suits regarding succession inheritance marriage and 
caste and all religious usages and institutions pro 
vided in Bengal Regulation IV of 17 q 3 — tnz that 
JIahomedan law with respect to Mahomedaus and 
Hindu law with regard to Hindus aro to govern such 
decisions —the Mahoxnedan law of each sect ought to 
prevail as to the litigants of that sect and not the 
general or Sum Mahometan law Deedar H ossein 
r Zuhoobdonnissa 2 Moore’fl X A 441 

B 0 

See Bengal Regulation VLVIII op 
1793 s 21 4 B L R Ap 44 

s 16 

See Restitution or Conjugal Bights 

[8 W IL, P C 3 
11 Moore 8 X A, 661 

a 25 — Landed proprietor* 

— S 2o of Rcgulatnn IV rf 1793 was apphrabl 
to landed proprietor* 1 oghoobub Derr c Oov 
brnmsnt 0 W R , Mia 60 

vnx 

See Casts tnheu l niiancemext op Rent 

—limn ITT TO I NIL* 'CEMENT— PB 
FF I PVT I All AIM ASS 
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BENGAL REGULATION— 1703-Vm 
— <• nclti ted 

ss. 5 and 50 

See Eviiajsczubvt op Pent— Fiout to 
emlii.cz LL.R 22 Calc. 214 

[L.R 21 LA. 131 
See Giiatwali Teycee 

[L L. R, 3 Calc, 251 
See Ovr9 OP re OOP — Enhancement OP 
Pent 4B L.B, P C,8 

See FEsnimov — rianT to resume 

[6 Mooro b I A. 407 
See ‘■ale ron Vrbeaes op Retenub— 
PmcniiEns Pioirra and Liabilities 
op 2 B L. R„ P C 23 

B.4L 

See Jurisdiction op Cirri Coctt — r ext 
AND I ETExrE Sm \ tt 1 

[IL.R 8 AIL, 552 

8 40 — Suit for recovery of 

an Uk-ana . — 1 tuit f r recovery of raalik&na was 
barred by hmitati n if the mahkana has wt been 
received for a pen d cf twelve year* Quart — 
Whether und-r 1 emulation VIII of 1793 a. 46 a suit 
f r rtcovery of malikana will lu, at atl Bncii 
Sino r 'seiimu Pehu 

[4 B L. R A. C 29 12 W R. 498 

88 54 65 and 01 

See Cess L L. R. 15 Calc 828 

IL. R 10 L A, 152 L L. R. 17 Calc. 131 
L L. R. 17 Calc 720 
LL.R 22 Calc. 680 

X. 

See Act \L op 18*8 b 3 10 W R ,231 

s 33 

See Court op VV abds 

[LLR,1 Calc 289 
I L. R 8 Calc 620 

XI 

See Hindu I aw — Custom — Inheritance 
and Slccebsion 

[I L R 1 Calc 180 
19 W R 8 

See Hindu Law — Inheritance— Impart 
idle I BOEERTr 8W R PC 15 
[12 Moore 8 L A 1 
See Mahomed an Law— Custom 

[2 Moore a L A 441 

■ XV 

See Mesne Paopns— Itiorrr to and Lu 

DIXITP POB 

[B L. R Sup VoL 613 
(See Cases under Mohtosoe— Accounts 

1 a 6— Key XVII of 1806 e 3— 

Interest Sate of —Under g G Regulation XV of 
L93 interest claim at 1 under a bond must not exceed 
thcain m t f tl i i i mcipat ^ 3 J fgulali n \\ II 
of 160i la n t mconsi tint with the auhrati n of 


BENGAL REGULATION— 1703— XV 

— cent nue I 

Pegulati n XV of 1793 inasmuch as the regulation 
of lS0i> refirs to rates of interest and the Regulation 
of 1793 to accumuliti ns of interest Irrespective of 
rate Baedakant Rai r Bhaowan Das 

[I L R 1 AIL 344 


2 — — Interest in excess 

of princ pal — Act XXVIII of 18aa — S G Pcgula 
ti n \\ of 1"93 (prohibiting the Courts from award 
mg as interest a sum larger than the principal) is not 
applicabl to a suit instituted after the passing of 
Act XXVIII of 18o5 Even under I egulation \V 
of 1793 it was the practice of tho Court to allow 
interest in excess of j nncipal where tho interest had 
accumulated iwm n to reasms not ascnbable in any 
degree t> procrastination on the part of the creditor 
IIubomoveb GoorTLA i Gobind Coomab Cnow 
mmr BW R 61 

3 Interest tn excess 

of prtnctpsl — 1 eg ula ti in XV of 1793 (prohibiting 
award of interest in excess of princij nl) applies to 
gums decreed only and n t to interest which has 
accumulated thr ugh the neglect of the judgment 
debtor t pay Sum Chunder Gootto c All ad 
Moves Dossia 6 W R Mis 22 


4 Interest t n excess 

of principal — Where under a G Regulation XV of 
1793 interest up m the principal prim to tho mstitu 
tion of the suit was adjudged to the plaintiff limited 
to a sum equal to tho pnneipil although that re„ula 
tion was repeat d when the amt was brought yet 
looking to the time when his contract was made the 
plaintiff was held not entitled to any further interest 
befire suit but interest upon the principal was 
allowed to him from the dato f suit 1 1 the date of 
decree Jeebnath Sinoh i Kureemun Bibee 

[7W R 172 

6 Usur ous transaction — To 

an actnn for recovery of arrears of rent due to the 
plaintiff under a sub lease of a pergunna the defen 
dint pleaded that tho gub lease was part of a loan 
transaction for the purprse of securing to the plain 
tiff an illegal interest upon tho loan and was void 
under Bengal regulation \\ of 1793 Held by the 
Privy Council (confirming tho decision of the Courts 
below) that it was an usurious transaction and that 
tho smt should be dismissed Wise r Kishen 
Koomar Bose 4 Moore b L A. 201 


S3 8 and 9 — Maintenance of suit . 

Usury — Regulation XV of 1793 ss 8 and 9 forbids 
tho maintenance of any suit arising out of an usurious 
transaction Wise i Jaoabavdotj Bose 

[2 B L R PC 69 12 Moore 8 L A 477 

L 83 0 andlO-Hate of interest— 

Usufructuary mortyayee — In a suit on a bond 
executed together with an assignment to the plaHitiff 
of the rent of certain mchals fanne 1 out to other 
parties the Jud"e dismissed the suit under g 9 
1 egulation XV of 1793 holding that a deduction of a 
certain sum from tho jumma of the assignment was 
a device to obtain more interest than the legal rate 
Uel l that tin Ur the drei ion « f the Pray C i ncil in 
Anundo UoAwn Pul C ho thru \ ktshe Chunder 
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BENGAL REGULATION— 1703— XV 

— concluded 

Eannerjee 8 itoore’s I A 358 that section does 
not apply where the transaction of the bond and the 
assignment ore one and tho same and where tho plain 
tiff has a claim to be treated as n usufructuary mort 
gngce under s 10 of the same law Rassmonee 
Do 3 see v SIonshar Anv 1 Hay, 483 

2 • — — Interest — Usury — Interfer 

cnce with the rate of interest in India was a thing of 
positive law and cannot be extended beyond the pro 
usiona of the Regulation (X\ of 1793) S 9 of the 
Regulation dots not declare that where an attempt 
has been made to elude tho usury laws tho contract is 
itself sold nor does it direct tho return of tho pledge 
without redemption. The mortgagee may retain his 
pledge until he has received out of it his debt with 
interest at 12 per cent the maximum allowed by 
s 10 of the Regulation Shaii Makhunlal t Sbi 
KRISHNA Singh 2B LB PC 44 

[11 W X. P C 19 12 Moore s I A. 167 
Tasaduk Hossain r Beni Singh 

[13 C L R, 128 

XIX 

See Onus op Pboop— Resumption and 
Assessment 4 Moore slA 468 

8 6— Dependent talulchdar 

—Expiration of settlement Effect of on omission 
to renew lease — A lessee whose interest is that 
which is declared by 1 egulation \1\ of 1793 s C is 
a dependent talukhdar and docs not forfeit his lease by 
Simply omitting to renew his temporary settlement 
on its expiration Junmejoy Mulliok r Gunoa 
Ram Dctt 21 W R. 26 

s 10 

See Grant— Power to quant 

[BLB.Sup Vol 76 774 
12 W R 261 
I L R 3 All 645 732 
See Jurisdiction or Civil Court — 
Pent and Revenue Suits N IV P 

[LL.R 8 AIL 652 

See I AND LOUD AND TENANT— CONSTITU 
T10N Or I ELATION — GENERALLY 
[82 Lh Ap 32 note 83 not© 
85 note 87 note 80 noto 

See 1 ESU MPTION — ItlQIIT TO RESUME 

[15 W R 483 
R lb R Sup VoL Ap 8 
BLR Sup VoL.109 
8 B L. R. 6G8 

XXVI, S 2 

See Court or W ards 

[L L. R„ 1 Calc 289 
L. R 3LA 72 25 W It 235 
I. L R 8 Calo, 820 
See Majority Aqr or 

[15 IS L. IL 67 23 W It, 208 
L R,2LA,87 
W R. 1804, 83 
5 W n, 2,6 
7 W IL, 1B1 502 


BENGAL REGULATION — continued 

1793— XXVII 

See Munslf Jurisdiction or 

[I L R, 19 Calc 8 
See Resumption— Riqht to resume 

[5 Moore a I A 487 
See SETTLruENT— C onstruction or 
Settlement I L R 17 Calc., 458 

1 ■■ 8 5 —Ba are made since 1793 — ■ 

S 5 Regulation TO II of 1793 had no application 
to bazars which did not exist in 1793 Aptabcoden 
Ahmed r Mohikee Mohun Dass 

[15 W R , 48 

Chcndee Lath Roy «• Zemadar 

[18 W R 268 
Pam Manick Roy r Asqub 11 "W B 112 

2 Contract to collect duties — 

Tlioro «s nothing illegal in a contract under a farming 
lease from the owner of a hat to collect a portion 
of the proceeds of sale from persons exposing their 
goods for sale in the hit under temporary sheds or in 
open, places and such collections are not in the natare 
of internal duties but of rent for the use of land 
The provisions of regulation XXVII of 1793 applied 
only to hats and bazars existing at the time BUNG 
sno DnuR Biswas r Mudhoo Mohuldab 

[21 W R. 383 

XXXVI b 17 

See Registration— Bengal Bequxa 
TION \\X\ I or 1793 8 W R„ 438 

XXXVII b 15 

See Grant— Construction or Grants 

[2 Agril 284 
I L R 16 Bom. 222 

XLTV 

See Guatwali Tenure 

[13IJLE, 124 
L R L A Sup VoL 181 

8S 2, 6 

See Fntlanceuent op Bent— Liability to 
Enhancement — Dependent Talukh 
dabs L L. R 14 Cnlc„ 133 

6 5 

See Enhancement or Pent— Riqht to 
enhance X. L B., 4 Calc 812 

See Sale tor Arrears op Revenue— 
rURCHASEBS PlOIITS AND LIABILITIES 
or 2DlIt,PO 23 

XLV 

See Limitation Act 1877 ART 12 (18 Sh 
B1CL3) 11 W B. 201 

8 . 12 . 

See Sale tn Execution or Decree— ^et 
TINQ ASIDE SALE— iBREOULAUrTY 

[8 Moore a I A , 427 
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BENGAL REGULATION — continued 
1793-XLVTII b 14. 

Qu nquennial registers 

— AtletMton of Zillah Judy ? — Aeeirding to 
regulation XLV III of 17D3 s 14 no counterpart 
jninquetmial register* in the natno langun"Q nr 
ronsidered authentic unless attested by the Zillah 
Judge. Gobind Chundeb Shaha t Pceeo Moves 
Di ee 17 W K. 400 

24 -Reg IV of 1793 

t 9— Jurudiction of Collector — S 21 regulation 
XL VIII of U93 and s. 9 regulation IV of 1793 
directed the Zillah and City Courts to transmit their 
decrees to the Collector but di 1 n t authorize those 
Courts to male any orders on the Collector as to how 
he shall enter the result of such decrees in his books 
Ximdillri Sing r KAcnrv- Sing 

[4BL.R Ap„ 44 13 W R. 162 

1705-xrri, s is 

See Gbant— Consibuction op Gbant 

[2 Agra 284 

XLT s 10 

See Onus op Pboop— Re umption and 
A s essmevt 1 Agra 167 

1706 — XL 

See Fobfeitube op ?bopetitt 

[7W R, P C 18 47 

1707— rv 

See Oppevce committed BEPOBE PENAL 
Code ILE 1 AIL 609 

[L L R. 2 Calc 225 

s 24 cL (2) 

See Limitation Act 1877 abt 179 (18 9 
s 20)— Step rr Aid op Execution — 
Miscellaneous Acts op Decbee 
iioleeb 4BLE A C 168 

XVI b 4. 

See Cases ttveeb Appeal to Pbiyt 
Council — Stay op Execution pent 
ing Appeal 

1798-1 

See Appeal — Regulations 

[10 W R. 122 
See Mesne Pbopitb Tight to and LrA 
mlitstpob B L.R. Sup VoL 613 
See Mobtoage— Pedemption— Right op 
Redemption 

[BLR, Sup VoL 698 
20 W R 387 

1709— V b 6 

See Lanelobd and Tenant— Constitu 
tion op Relation— Gbnebally 

[4B L E Ap 80 

1 B 7 — 31oi cable property — S 7 of 

Reflation V of 1799 only applied to moveable pro- 
perty Suns Pam Lall r Raj Coomak Mitteb 

[8 W R 48 


BENGAL REGULATION— 1799— V 

— concluded 

2. Property of intestate with 

out heirs — Widoi ic tk certificate — A died leaving 
a widow and two daughters and property in cash and 
Government securities Is one of his heirs being pre 
sent at the time the Magistrate tooL possession of the 
property Held tint it shoull lnve been made over 
to the Civil Court under s 7 regulation V of 1799 
and that Court should treat such property as in its 
temporary care Held also that the widow having 
obtained a certificate undT Act XXVII of I860 
though opposed by one H who alleged himself to be a 
cousin of the deceased anil who had appealed from 
the dec sion granting the certificate the property 
might bo delivered to the widow who held the certi 
ficato on her furnishing proper security for the pur 
pose of indemnifying the appellant H Anm 
Hossein v Reazvn 15 W R 302 

VII 

See Limitation— Beno Peg VII op 1799 

[BLR Sup Vol Ap 10 6 W R 100 

L Decree— Act VIII of 18S9 

s 206 — S °0C Act VIII of 1859 did not apply to 
decrees under Regulation VII of 1799 Gopal 
Chaneba Det v Pemu Bidi 

[1 B L R, A C 70 10 W R. 104 

2 Peng Peg VIII of 1831 — 

Repeal Effect of — A summary unit for rent under 
a 15 Regulation VII of 1799 was pending when 
Act X of 18o9 came into force and was therefore 
governed by regulation VIII of 1831 a 4 of which 
declared that the decision in the summary suit should be 
final subject to a regular suit By s 1 Act X of 1859 
Regulation VII of 1799 ss 1 to 20 and Regulation 
VII of 1831 were rep uled except as to proceedings 
commenced before the date of the Act coming into 
force Held that the repealing section did not take 
away the right to bring a regular suit Gobind 
Chpneee Mookeejeb v Kalla Guee 
[B LR Sup VoL 620 2 Ind Jur N S 110 

Gobine Chundeb Mookebjee r Kala Gazi 

[7 W R 185 

B 25— Under-renter — Sale on 

default inpayment of rent — A raiyat bolding a jote 
for which he pays a particular rent to a Collector 
who holds the land under khas management was an 
under renter within the meaning of s 25 Regula 
tion VII of 179° and if he made default in the pay 
ment of rent the proper procedure for the Collector 
was to sell lus land at the end of the year Bunco 
Kopohooa i Dehassue Mussulman 

[13 W IL, 302 

— 1800— X 

See Hindu Law— Custom — Imtebitance 
and Succession I L. R 1 Calc 180 
See Mahomeean Law— Custom 

[2 Moore slA 441 

1803— IT b 18 cL (3) 

— Good and sufficient cause 

— Limitation — The words other good and sufficient 
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BENGAL REGULATION— 1803— H 
— concluded 

cause in cl. 3 s 18 Regulation II 1S03 of the 
Bengal Code include insamtr whether there lias been 
or is a commissi n t f lunacy or the like or not and the 
word precluded m the same clansi- does not mean 
precluded during the whole term of twelre years or 
merely at it* commencement but means in effect pre 
eluded donng any part of it In computin'; the 
twelre ) ears period of limitation there should not 
be reckoned am time clipsing while the person for 
the time ban* entitle 1 to seik redress was not free 
from disability Yaotrs t El CO'sfflwnt Bycz 
Soitbbe r F I Cosn-ABr 

[4 \V R PC 111 7 Moore si. A., 204 


XXXI 8 0 

See Grayt— Cohstbcctio\ or Grahts 

P X. R., 21 AIL 18 

XXXIV 

See Mobtoaoe — A ccorsrs 

[1LE,S AIL, 603 
dee MobtGaoe— EeDesepctqx— Mode op 
1 edesiptiov am> LiADixrrr to Iobe 
CiOarBE I X. IL 8 AIL, 402 


-XiIX. 


See Court op Wards 

[L X. IL, 6 AIL 142 
0\V lb P C 0 
ILR 22 AIL, 294 


-1805— n. 

bee Lim3tatio»— Bevo Reg II op l80o 

xn.8 34 

See Jaairni W B. F B 85 


1809— xm 

See Limitation Act 16?7 art 13„ 

[XIi.IL 16 Cala 003 
See aiOBrOAGE— FoBEcxoamE— Rtoirr op 
1 OEEcrastmE UB L.E. COL 
See Mobtoaoe— KEDE icmorf— Bronx op 
I tEDEiirriov 

f7 B X. R. 130 13 Moore's X A. 600 
See Okc3 ox Phoot—Mortoage 

[B.L.R Sup VoL, 41B 
See Pse Eurnox— R ich top Pee bicptiov 
[XLR U AIL 104 

— — Operation of in 

ChUpra,— Regulation XWI of IS0C fame into 
jx ration in the distrnt of Chapra on September 
Jlth 1S0G UCBSUrSn IIOSSEI-Y r FC.ZEJX051581 

tw B~ 1884 189 

s 3 

A » Dho Leo \\ or 1"03 

[LL.lt. 1 AIL, 344 


BENGAL REGULATION— 18(70— XVII 
— concluded 


See Limitation Act 1877 art 132 

[LLE.,20 Calc. 289 
See Mortgage — Fobeceosubb— Demand 

AM) IlOTlCB OP FORECLOSURE 

fl. X. K 4 AIL 276 
See Mortgage — Forecioscre— R iant op 
Foeecioscbe 5ELB., 3S9 
See Moetoage — P ede imiov— M ode op 
REDE irrnov akt> LrAenrrr to Foes 
CIO cre 3 13 X. R. A. C., 141 
P X. K. 3 ALL 053 
X X. R., 0 AIL 20 
See Mortgage— Bedbicption— B raiiT op 

BBDEMPnOY 

[B X. R. Sup VoL 698 
IhB.9 AIL, 20 


See Tbampeb op Pbopebtt Act e 2 

(X L. R. 6 AIL 202 
X L IL 11 Calc. 582 
I X. K. 12 Calc., 683 


8 8 

Aee Limitation Act 1877 art 120 

[X X. IL, 14 AIL, 405 
Set Limitation Act 1877 art 132 

[XL.IL £0 Calc- 200 


See Limitation Act 1677 aet 14t~ 
Ad TERSE POSSESSION 

[XX.IL HAIL, 144 


See Cases under Mobtoaoe— Fore 
CIOS CRB —DEMAND AM) AOTICEOPFoEE 
CLOSURE. 


See Mobtoaoe— F ottBciosmB—rionT op 
Fobecioscrk X X. R., 10 AIL, 69 
[X X. R. 23 Cala 228 
X.B. 22 X A, 183 
See Mobtoaoe— Eedejipjtov— Mode op 
L murnov asp LiAiraiTr to 
Fobecloscre X X. IL, 0 AIL 20 


See Trass per opI’hopeetT Act s 2 

[XX.R. GAIL 203 
LL.au Cala 682 
X X. IL 12 Cala 683 
X X. E. 14 C«la 45X 603 
X X. R. 16 Cala 357 


- — — — A ol ce of/oreeloture— 

Teartfqroce — The rear mentioned in • 8 of Lepu 
Istion A1 II of 160b i» to be r’ckoncJ from the date 
of the sernce of the notice of f ireelosare under that 
section Mauesji Chandra c tn r Tab ini 

PBURFElS 


S C Mohesh CnrrpES Set r Tariyee 

[10 W IL P R, 27 


XIX 


e 7 

Limitation Apt li“7 abt 120 

tLXa 14 AIL 405 


Petition under— 

See 1 BS JrplCATA— P abtibs— Iytbb 
tbyobs XiX. IL, 3 Cala, 705 
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BENGAL REGULATION — continued 

1810- XIX. 

Set Act XX or 1863 s 18 

[15BLR 107 
I L. R. 19 Cala 275 
See Endowment I L R. 18 AIL 227 
1812- V 

ce of evil for 

arrears of rent — Decree in former suit — A suit for 
arrears of rent at a certain rate decreed in a former 
vuit may be maintained with ut nctiee under 15c 
jrulation V of 1812 the decree itself being held to be 
sufficient notice Pamjeedun Bo e r Tbitooba 
Dossee 

[WR.F11 03 Marsh. 300 2 Hay 440 

ss 2 and 3 

See CESS I L. R„ 15 Calc* 828 

p. L R., 17 Calc 720 
See ExHAjiCEMEyr or Best — Notice op 
Em A KCEMENT— SEBVICE OP NOTICE 

[L L. B, 11 Calc 608 

6 20 

See Arran— R eguiatjosb 

[12 B L R 360 

1 Deng Deg Y of 1827 

—D spate as to right to colle t rents of 
v, ndi ruled estate — A dispute as to the right to 
celled the rents of a j mt undivided estate m a 
certain proportion must be dealt with under Circular I 
Order 'so 10 of 18th Apnl 18C3 and s 26 Pegula ' 
tion V of 1812 as amended by Regulation \ of 1827 

S 318 of the Code of Criminal Procedure 1801 did 
net apply Rambukgiheb Dossee r Gooboodobb 
Rot 18 W R Cr.,30 

In B C a review was applied for and rejected and 
it was held that a consideration of the rights of 
private individual* and not only the interests of 
the public with reference to the Gov emment revenue 
or otherwise was sufficient to bring a ease under 
Regulation V of 1812 Gooboodobs Pot t 
Eambukoibee Dossee 20 V B 54 

2 Deng Deg V of 

1827 — manager of joint undivided estate — 
Dover of Judge — A Judge had power to order the 
person appended under Regulation V of 
1812 s 26 and Regulation \ of 1827 to 
manage an estate to make over the surplus after 
payment of revenue and other outgoings to the 
person or persons entitled to receive the Bame In 
THE MATTEB OP THE PETITION" OP THE COLIEOTOK OP 
Eongfobb B LR Sup VoL 655 

[2 Ind. Jur NS 178 7VE 273 

3 - — ■ Collector Position of~ 

Deng Deg Y of 1827 — Possession by Collet 
tor —A Collector in taking charge of property which 
came under attachment by an order of tho Civil 
Court under s G Regulation V of 1812 as modified 
by s 3 regulation V of 1827 was held to have 
taken and retained charge on behalf of the parties 
entitled and unless and until anything could bo shown 
to have changed the Btate of things during such 


BENGAL REGULATION— 1812-V 

— concluded 

attachment the parties m pnsscssnn at the timo when 
it commenced must be held to have continued in 
possess) n thr ughout the attachment Purchasers 
subsequently put inti possession by the Civil Court 
who tc k from the Collectorate rents relating to an 
antecedent pern d did n t thereby exercise rights of 
ownership for such period SOOIOCIIUVA Datee 
t Diinp Nabaw Bose 12 V R 05 

4 — s enff Peg r of 1827 s 3 

— Attachment— Jurisdiction of Collector — On 
an application under Act VIII of 1859 s 200 
the Judge ordered the attachment of certain pro 
pcrtiCB and thereafter sent a precept to the Collector 
under Regulation \ of 1827 and ordered him to hold 
the properties in question and two others in attachment 
and to appoint a person for the due care and manage 
ment of the same Held that F egulation V of 1827 
was not intended to apply to any other cases of 
attachment of landed property than those provided 
for in the Regulation mentioned therein and the 
order was therefore made without junsdieti >n Cot 
tECTOB or N OAKAUiT r Paxweel 20 W R. 78 

5 — Deng Deg Y of 1827 — 

Potcer of Collector after order made by Judge 
— When a Judge has made an order in the terms of 
Regulation V of 1812 s 20 as modified by Eegu 
lationVof 18°7 he is functus offcio and it then 
lie# upon the Collector as manager and holder to 
take at his own proper risk and upon his own respou 
aibility everything that ho finds to be part of the 
mint estate Ram Rtogimee Dossbe r Gooaoo 
DosB Rot 22 V R 212 


24. V 111 8 2. 

See Cebb L L R 15 Gala 828 

— XX s 6 

See Limitation Act 1877 Abt 81(1859 
I 1 ci 9) 8V R 113 

2Z«n<fij— S 6 Pegula 

tion XX of 1812 (concerning tho registration of 
bonds promissory noteB and goucrally of ohliga 
turns for tho payment of money ) was not applicable 
to hundis or other similar negotiable mereontilj 
securities Boistub Chuuk’ Dobb v Pbem Cjiifd 
Mitteb 4‘W R. 08 


1814— L 


See Pvidekce— Civil Cakes— Peioets or 
Ameen akd otueu OmcEns 

[0VB,eo 


-XIX 


See J nnewcnow or Cirn Cocot—Rev 
EK DE COCBTB—1 ASTW0K 

[L L./5 4 6fl Jo, BIO 

jv/ 

J»0W Jt, 182 
1 7 * H,(l (Jftlc, 126 
See Cilttl V PIM VAkTliinp 
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BENGAL REGULATION— 1814— XIX 

— concluded 

See Sale poe Arrears op Revenue— 
Sethno aside Sale — Ireeguxaritt 

[8BLB 230 
tee Sale poe Arrears op Revenue— 
Setting aside ^sle— Other Grounds 
[SB L B 135 17 XV It 21 

B 0 

See Fnhancement op Pent — Liability 

TO FMTANCBMINT — 3 ANDS OCCUPIED BP 
Buildings and Cardens 

pBLB A C,65 

XXVII 

Se« Pleaded— Remuneration 

[1 Ind Jur NS 334 6 XV It 108 

as 13 and 21 

See Pleader — Appoint hant and Ap 
peabance LL R 10 All 240 

XXJX 

See Giiatwali Tenure 

[Hargh. 117 W R T B 34 

14 XV It 203 
UR B Calc 380 
LL.lt OCale 187 

ILR 22 Cale 150 
See Land Acquisition Act 1870 s 39 

[18 XV R. SI 

1810 -IX 

See Bengal Act \ II op 18G8 s 1 

[ILR 14 Calc 440 
See Sale for Arrears op Revenue— 
Incumbrani.es— Act XI op 18 9 

[I L It 14 Calc 440 

XI 

See Hindu Law — Inheritance — Impart 
irle Property 3 XV IL, 110 

XIV 

See Pjjjsdna Act Y\ VI op 1970 

[4N W 4 

1017— V 

See Treasure Trove 4 XV It Mia 8 
[7 Mod. 160 
7BL.B Ap 3 

15 XV II. 625 

XII 8 10 

See Fvidence Act s 3j 

[I L It 23 Cale 30Q 
See Fvidencf Act b 71 

[LL R„ 18 Calc. 634 

XX. 

CONPESSI°N_CONTES3IONS TO Ioltcs 
Ofticers 2 C XV N 037 

a 2L 

See Penal Code b 163 7C L.R 676 


BENGAL REGULATION— 1817— XX 

—concluded 

• - — ' Village chowkidar 

Liability to pay t cages of— Land owner —A 
liability on the part of a landholder to pay the 
wages of a village chowkidar appointed under a. 21 
Regulation XX of 1817 cannot bo inferred from tho 
fact that the chowktdar’s salary was hied by tho 
heads of tho village and apportioned among the 
several house holders without objection made by any 
of them hut must be proved In order to sustain a 
suit brought by the chowkidar against the land 
holder Golamee r Pa sun 18 XV It 288 

1818— in 

See Act op State 0 B L R„ S92 

See Habeas Corpus 

[0BL.R., 392 459 

1 Validity of— Act XXXIV of 

1S50 and Act III of 1859— Arrest of satire sub 
ject — Potter of Indian Legislature — 13 Qeo 111 
e 63 s 36—37 Qeo III e 142 a 8—21 Qeo III 
c 70 ~3 # 4 Will IV c 85 a 43 —Regulation 
III of 1818 was applicable only to natives and thoao 
subject to tho jurisdiction of the provincial Courts 
It was passed under 37 Geo 111 c 142 a 29 
not 13 Geo III o 43 » 30 It was passed by 
a legislative authority having full power in that 
behalf Considering the circumstances under which 
it was enacted Ait III of 1858 which extendod the 
effect cf that Regulation to Calcutta was not ultra 
ttres In tub mattes op Ameer Khan 

[0BL.B 392 

3 Act xxxir of 

1350— Act III of 18o8 —Assuming tho power of a 
Judge of the High Court to issue a writ of habeas 
corpus and assuming the right of appeal against an 
order refusing such writ — Held that it appearing 
that tho prisoner was m custody under a warrant in 
the form prescribed by Regulation III of 1818 tho 
detention was legal Tho detention to be legal need 
only bo covered by an actually existing warrant of 
the Governor General in Council in the form pro 
aenbed without regard to tho lawfulness of the 
arrest Tho Regulation is not confined to prisoners 
of war txr fa eigneTS held in fUnfiDemrut for political 
reason* The substance of Regulation III of 1819 
was expressly re-enacted by Act XXXIV of 1850 and 
Vet III of 1858 and therefore as the result of those 
1 iter Acts alone tho detention would bo legnl Thoso 
Acts aro not contrary to the power conferred on the 
Indian Legislature by 3 A 4 Will IV c t5 a 43 
In the matter op Ameer Kit an 

[BBIiII, 460 17 XV R , Cr 15 

3 XVnrrant of arrest and com 

mltment under — FJfect of — The Ooremor Gen 
oral in issuing a warrant of commitment ondtr 
Regulation III of 1818 docs not In any way act 
judicially w as a Court of Justice dot is he to be 
const Icn 1 as Laving a Ijndicated that the person 
placed un ler personal restraint had been guilty of 
some specific offmee The proceeding Is net In tho 
nature of a conviction of the person placed under 
restraints therefore the person *> placed under res 
train! cannot In any future proercdinj, taken against 
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BENGAL REGULATION— 1818— I JI 

— concluded 

him pi rail that be has been already trietl couuctcd 
and rmnLliei Queen r Ameeh Khan 

[0B L.R 30 

1810— IL 

Set Settlement— Right to Settlement 
[ 5 E L. 21 £28 no to 520 note 
811 LR 524 

8 28 

See *\1 NAD 12 B L. R 120 

30 

See Laxdlobd axd Tenant — Constitc 

TION OP 11 ELATION — GEVEBALLT 

[8B L R-, Ap 82 note 83 note 
85 note 87 note 89 note 
v ee Pasties— Pasties to Sms— G ot 
esnment 8BLR 524 

See Cases cndee pEsrjmiON— P boce 
DUBE 

— VI S3. 3 and 0 

See Finny 4KW 148 

8 13 cL (2) 

See Febet 7¥R,Cr 32 

See JrnisDicTiov or Cmt Count— Feb 
nits 4 N "W 148 

[B L.R. Sup VoL 830 

VTII 

7eeBEN0ALTENAKCTACT SCH III ABT 2 
[LL.R. 23 Calc. 101 
See Limitation Act 18/7 Abt 144— I 
Adtebse Possession 

[L L. R. 19 Calc 787 
See Cases undeb Sale job Aebeabs or . 
Best 

L Transfer of tenure — 

A transfer of bw tenure by » patmdar is net bind 
ing ontbe zamindar unless made strictly in accoi dance 
with the provisions of Regulation 4 III rf 1819 
Watson r Collectoe or Pajshahye 
[ 3BL.R PC 48 13 Moore a I A 160 

2 Application of 

H eng Keg XLll of 1793 — regulation Mil of 
1819 was intended to apply to Teases which might 
hai e been avoided by the grantor or lus heirs during 
the time that Ke 0 ulnlion XL1\ of 1793 was in 
force but which so far from basing been avoided 
bad been acted upon by the parties afer the cxpim 
lion of ten years and were treated and considirel 
as in existence at the time when Regulation VIII of 
1819 was pa sed Sbeo Pebsuad Singh r Rally 
Pass Bixgh J.LR 0 Calc. 643 

3 - ■ ■ Suit for Kent — 
Patni tenure Transfer of hutale — Bengal Tenancy 
Act (VIII of 18%) s 19 5 ( t) — Regulation VIII 
of 1819 is not affected by the Bengal Tenancy Act 
of 18fcj j the Regulation being specially saved from 


BENGAL REGULATION— 1810— VIII 

— coni nued 

its perstioti by s lOo (e) of that Act Gyanada 
Rantho Tot Bauadcb r Bbon moti Dassi 

[I h R 17 Calc 102 

— ss 3 an 0 

See Patni Ten'cbe 

P L.R 25 Calc 445 


e 5 

See Bengal Tenancy Act s 15 

[I L. R., 10 Calc. 604 


s 0 

See \Tpeal — Regulations 

[LL.R. 1 Calc 383 
6CLH. 138 

b 8 

See Appellate Court — Objections taken 

POB PIB8T TIME ON APPEAL 

[LL R 20 Calc 80 
See Cases uvdeb Sale pob Abbeaes op 
Rent— Setting aside Sale— Ibbe 

QULAEITT 

8 13— Profit — Adjust 

ment of account! leticeen defaulting tenure holder 
and person echo has held possession as mortgagee 
under Keg VIII of 1919 t 13 — The word profits 
ui the 4th clause of s 13 of Regulation VIII of 1819 
means that which is left to the tenure holder after 
payment of the rent of the tenure A person who 
enters into possession of a tenure as mortgagee ntider 
the provisions of that section is bound in the first 
place to pay the rent due to the landlord out of the 
collections before applying the same to the liquidation 
of bis own debt and the defaulter is not to bo liable 
for the Tent of tho tenuro during tho period of 
the possession by the person so holding it as mort 
ga^ee T. ai.a Bhaeub Chandha Rarpub r Lalit 
Mobun Soon L L. R , 12 Calc. 185 

See Set of?— General Cases 

[2CLR 414 

b 14 

See \ oluntaby Payment 

[I L R 20 Calc. 826 

b 15 cL(l) 

See Registration Act 1877 e 17 

[I L R 6 Calc 220 


b 17 cL (3 ) — Arrears of 
rent of a patni —By el 3 s 17 of Regulation Till 
of 1819 an-ears of rent for a patnj bcuig considered 
personal dtbt ■ a person who was no party to an original 
decree f r arrears of rent on account of a patni cannot 
bo held liable for them Indeb Cbpndeb BanebJI 
v Esban Chundeb Roy 1 Hay 474 


a 18 ch(4) 

See Limitation— Beng Peg mi 
1799 33 L. R., Sup VoL Ap 


OP 

10 


’ I T~l B 18 — Attachment — At 

tackment for arrears of rent— 77 rongful altachmen t 
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BENGAL REGULATION— 1810— Vni 

--concluded 

—liability to account for receipts and disburse 
nents under— Under Regulation VIII of 1819 a 
sezawal cannot "be deputed and land* attached under 
its provisions unless the arrears of rent claimed shall 
Lavs been actually due for an entire month before 
the date of attachment Whenever a person is 
proved to have exercised the power of attachment 
alluded to above illegally he is bound to give ft 
true and full account of all receipts (unauthorized 
cesses not excepted) and disbursements made by his 
agents during his attachment and only such dis 
hnrsements ae are shown to be necessary and bend 
fide can be allowed Gobind Chunder Bubmono c 
Allabctc 2 Hay, 347 


• 1821 -I 


See Salk toe Arrears op Peyende— 
Settino aside Sale— Other Grounds 
[3 Moore a I A 100 

— 1822-VII 


See Casks under Act XIII op 1848 


See Contract Act g 23— Illegal Cot 
TBACT8— Illegal Cesses 


(1 Agra 207 
2 Agra, 338 


See Enhancement op Rent— Liability 
to Enhancement — General Liability 
[L L. R., 10 Calc 588 
See Etidence Act b 74 

[I L B„ 4 Calc , 70 
See Government Oppicees Acts op 

[4B1E.PC 38 

See Jurisdiction op Crra Court— 
Revenue Courts— Partition 

[4NW 129 
7N W 0 

15 W B 537 
6 C L. R , 385 

See Cases under I imitation Act 1877 
ART 45 

See Sale tor Arubans op Revenue— 
Incumbrances— Act XI o» 1859 

(14 W It 1 

16 W R 141 

Settlement— Miscellaneous Cases 
(23 W R 438 
L L R. 10 Calc 680 
hee Settlement — Mode op Settlement 
[2 Agra 258 
G C L R. 305 

a. 33 

Set SunriT award 1 Agra 207 

[U XV It, 389 

Sm Boundary 8WH, 343 1 

(BW IL 420 , 


BENGAL REGULATION— confraueif * 

1822— XI, B 0 

See Jurisdiction op Crra Court— Kent 
and Pe venue Suits N IV P 

[LL.R. 1 AIL 373 


-s 29 


aa 30 33 

See Cases under Sale tor Aubeaks op 
Revenue— Incumbrances- Beno I eg 
XI O? 1822 

1823 -VI s 6, cl (2) 

See Damages— Measure and Assess 
me nt op Damages— Breach op Con 
tract 3 Agra 77 


■ s 5 cl (4)— Contract to 
sow indigo— Default in somny —ffeld that inicfln 
tract to bow indigo not Bowing would be pnmdfacis 
evidence of dishonesty! and that in order to ckim 
the benefit of el 4 of a 5 of regulation M of 
1823 it wa» necessary to show that the neJigence 
to sow had been accidental Lal Mahomed BtnrtJ 

i Watson llnd Jur.N 8,3 4V R,e2 

a 8 — Joint liability «o eon 

tract— Specification of liability —la n tnjt to 
recover the value of the produce of land from drfefl 
dants who had agreed to cultivate it bat had faUed 
to do io it was held that as defendants were jointly 
liable a specification of liability was not required 
as the cose did not come within e 8 of Regulation 
VI of 1823 Munsaj Muhton r Hudson ^ ^ 

-1824-1 


See Railway Company 10 B L R ,241 

Assessment of land for 

merly occupied for Government ealt works 
— Upon the relinquishment by the Government of 
lands within the ambit of* permanently settled tarnii 
dan continuously used before and since the perpetual 
settlement of salt works from the commencement of 
salt making by the Government until after the toss 
ing of Regulation I of JS^I the provisions o! that 
regulation are applicable to the mutual rights of the 
ramindar and of the Government. Such Unas were 
beld by the officers of the Salt Department In term* 
Df cl 11 of that Regulation free of rent and 
under a perpetual title of occupancy whether 
belonging to a permanently settled estate or not The 
force of the Regulation and the right of the G'Wm' 
ment to assess such lands arc not aff cted by khaUn 
nayments harm- been made among other compen 
latiors by the Government to the tamlnuar j a° 

‘1 11 appears to contemplate some such 
3n a settlement of the relinquished lands khaian 
mvments being sums remitted to the eamioiUre 
ind to bo allowed in perpetuity within the meaning 
if cl 4 of a 9 of Regulation I of 1824 mart bo con 
inued to the ramindar j or If a settlement sbouU be 
oalo with others he shonll be assessed only for me 
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BENGAL EE GULATION— 1824-1 

— e onelud ed 

land returned by bun ^zotmar 0 ? State tor 
I \dia in Council e Anandomovi Dunr 

[ILB 8 Calc 85 

revemng the jud-ment of the High Coart in a 

decision nnre ported given after remind in Gujan 

pro "\ARAXN ItOY r COLLECTOR OF MlDNArORE 

[23 W B 197 

— 1825— VU s 7 

See Attachment —Mode or Attachment 
AW) IEKEOULARITIES IK ATTACHMENT 

[20 W R 433 


See Act XIII or 1S4S 


[10 Moore slA 511 
2BLR. PC 111 
See Colizctob, Jurisdiction or 

[7N W 302 


XL 

See Cases under Accretion 
See Act IX 0? 1517 BBl H 25 
See Boundary OW R,420 

See Law) Acquisition Act, 1870 « 39 

[L L. R , 11 Calc 608 
See CASts end rs Landlord and Ten 
ANT— ACCRETION TO TENURE 
See Settlement— Ettect or Settle viz nt 
[I L R 20 Calc, 732 

XIV 


See Ours or Pboof— Resumption and 
Assessment 4 Moore ilA 409 


b 3 

SeeS anad 12 B L.R 120 


XX 

See Jurisdiction of Criminal Courts— 
Ebbofean EBiTisn Subjects 

p3B L R 474 

*820 -XII. 

See Stamp— Bengal Regulation XII of 
J82G "W P, 1804, 289 

1827— V 

See Cases undeb Bengal Regulation \ 
OF 1812 

1828-m 

See Bengal Act X II of 1BG8 i 1 

P L R 14 Calc 440 
See Sale tor Abbeabs or Revenue — 
InccmbbAnces— Act XI or 1659 

[I L. R 14 Calc., 440 
See Special Commission™ 

[lTVE PC 20 
See Sundekbuks Settlement rEGtrtA 
tJon 2BLE PC 33 

[4 C IW N„ 613 


BENGAL REGULATION — concluded 
1028-XXVHI s 11 


Succession to t>io%vrar\ 

tenures — 11 regulation AW III of 1828 requir- 
ing successions tn moltinm tenures to be reported to 
the Collector with n s x mouths referred only to the 
* count} cf the revenue and net to private interest* 
Uunrrn Xatb Cnowpnnr r Roonj Bfuakt Singh 
rw B r B 34 

1829— XTV 

See Security for Costs— Afteals 

[7 Moore 8 I A 431 

1831— VIII 

See Bengal Regulation \ n of 1799 

[B L. R Sup VoL 620 
See Sale for Arreabs of Rent — Incum 
bsances 10 B L.R 139 160 note 
1832— vn 

See MAHOMETAN LAW — DOWER 

[8 B L R, 64 

1833— IX 


<&* Act XIII of 1848 

[10 Moore « LA 611 
See Jurisdiction or Crra Court— 
Survey Awards 3 N W 132 

[2 Agra 340 
4 W R ,79 

See Mortgage— Accounts 

[3 Agra, 314 
See Right of Suit— Awards Suits con 
ceb nino 2 Agra 340 

[7N W 100 

xnr 


See Jubisdiction OP Crrn, COURT— 
Registbation of Tenures 

p3 VT R , 397 
See Jurisdiction of Criminal Court— 
Ebbofean Beitisk Subjects 

p3 B L R , 474 


See Riom OF Sun— R egistration or 
Name 13VR, 397 


BENGAL KENT ACT VIII OP 1869 (X 
OF 1859) 

See Cases under Rent Suit fob 


Act X of 1859 

See Limitation Act 1877 * 14 

P L. R 18 Calc., 308 
See Withdrawal of Em— Suns 

[L L. R, 21 Cale. 428, 614 
1* ~ Aa Barn Kent 

Law -The Rent Law Art X of 1859 wa. held to 
be in force in Assam Hootaboo Baoot t> Loom 
Kaoot L L. K 7 CaltL, 440 note 

Jullow Surma Patwarbb r Madmub Ra« 
Atoi Burha BnuKUT \ 18 W K 203 

2 a 2 
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BENGAL BENT ACT Tin OF 1809 (X 
OF 1859)— continued 

2. * Debra Dhoon, 

District of — The Pent Law Act X of 18 j 0 was belli 
not to be w force m the D bra Dhoon district The 
Dboon forms part of the territories not Bnbject to 
the General Regulations Dick t HeseLtike 

[IN W, 196 Ed. 1873 280 

Bengal Act Till of I860 

See Limitation Act 1877 a 7 

[1 L B 17 Calc 263 


See Right op Occupancy — Loss ob 
1 oupeitdee op Right 

[ILS 21 Calc 129 

s 2 (Act X of 1859 s 2) 

See Kabvutat— Fobm op Kabulitat 

[8 B L B 350 

— Suit for delivery of pot 

tahs —The Rent Act contemplato«isaits for deln cry 
of pottahs by raiyata in possesaion only EnABtjr 
Chundeb Seinc Oseejicoodeen 

[0 W R , Act X 60 

es 3 and 4 (Act X of 1859 ea 3 

and 4) 

See Cases undee Enhancement op Rent— 
Fsemption pbom Fnhancement by 

UNTPOHM PAYMENT OP RENT AND PBE 
SUMPTION 

a 8 (Act X of 1859 s 0) 

dee Cases undeb Tigiit op Occupancy 
b 7 (\ct X of 1859 a 7) 


See Right op Occupancy— Mode .. 
Acquisition 17WE 552 

[25 W B 114 
8 B L B, 105 160 note 

L a 8 (Act X of 1859 a 8 )— 

Tenant without right of occupancy — If a raiyat has I 
a n lit cf tccupancy and insists on that right he | 
impliedly nndertahes to pi\o a kabnliat at fair and 
equitable rotes if his landlord requires him to do s< 
But i! tho right of crcuponcy is absent tlie raiyat can 
only remain on tbo Land by tho per mi ssion of the 
landlord ri on such terms as may bo agreed upon ] 
bttueen the landl rd and himself Sutto CncnN j 
Gaoun. r Goubee Pehsiiad Tot 13 W R. 117 J 

2 . R jht to pottah~ 

Agreement fixing rent — A tenant not Lasing a right 
of tccupancy is n t entitled to a pettah under t 8 
Act \ of 18 9 unle s there u an ngrvcment with bis 
bndlcrd fixing the rate of rent NCBUDEEP CHUN 
per MRctR r Lalla ‘•HEED Lau Marsh. 325 

b 10 (Act X of 1859 b 0 ) 

H ibviitat— Requisite Pbelimini 
BITS TO hriT 

(B LH Sup Vou 25 202 I 
W I! Act X, 2 37 60 
6 W It Act X, 88 , 


*>ee Ksbcutat— I EtjrisiTES i beliup*aiit 
TU Nut— rruDPR or l ottaii 

(Marsh 400 


BENGAL BENT ACT, VIII OF 1809 (X 
OF 1859) — continued 


B 11 (Act X of 1859) 0 10 


dee Small Cause Coubt STopussil — 
J ubisdictio v— C ovtb act 

[IB L R S N,13 

L Damaget for trifA 

holding receipts for rent — The damages mentioned 
m a 10 of Act V of 1650 are not penalties invan 
ably to be decreed against persons withholding 
receipts for rent but they are to be ascertained by 
nu actual enquiry into the circumstances of each 
particular case and never to exceed double the 
amount for which receipts have been withheld 
Rashmonee Deuba r Easijoy Shaha 

[2 Hay, 610 


2 — Toner to award 

damages — Under s 10 Act X of 18^9 the power 
of a Judge to award damages for receipts withheld 
is discretionary only as to the amount to be awarded. 
The tenant being entitled by law to double the 
amount paid as rent tlie J udge cannot refuse linn 
costs on thu ground that he had demanded double 
what was duo to him Zoomeehoodunnissa Kha 
xum r PnitiiTE SadutAu Khaki Phileipe 

[1 VT B. 290 

3 Money paid os 

rent — Damages under s 10 Act X of 1850 are 
recoverable only m respect of money actually paid as 
lent Scmekna Bedee i Kotxash Ciiuvdeb Roy 

[0 W It Act X 79 

4 , Receipt — A tbal 

lan bearing a mublnkbundi or total in figures and 
some mark not a signature of the tebsilJar is not a 
receipt' within tbe meaning of s 10 Act \ of 
in 9 JOHEEIIOODBEN MsHOMED r DlBEB Ppn 
WAD Singh 13 W R 23 

— s 13 (Act X of 1859 b 12) 

See Pabties— 1 AUTiES TO Suits — Agests 
[10W R 254 

8 14 (Act X of 1850 e 13) 

See Fnhancement op Rent— Notice op 
Enhancement 


See Lease— Constbuction 

[IL H 14 Calc. 00 

b 16 (Act X of 1850 8 14) 

See Fnhancement op Rent— Resistance 
TO lxHAl*CZMSVT 


— 8 10 (Act X Of 1850 B 16) 

See Fnhivcevent op I ent— tXEMTTION 
moil FNHABCrjlENT D1 UVITOBM PAY 
VENT OP J ENT AND 1 RESUMPTION— 
Genek illy 3D hE Ap., 40 


See Fnhancement op 1 ent— Liability 

TO 1 NUANCEMEVT— DcrrNDENT Taiyk 

dabs 16BLK 120 

es. 10 ami 17 (Act X of 2850 bb 25 

nrnl 10 )— J>itr ets to h eh } eminent setll 
men! has not U n exlen le t—Snrt r t rt tenures 
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BENGAL RENT ACT Vm OF 1880 (X 
OF 1859 )— tout nued 

i» Cuttacl — Transferable tenures — The provisions 
of ss. 15 and 1G of let \ of 18o9 apply to the whole 
of the Province* of Bengal Bihar Orissa anl 
Benares and not only to such cf the districts id those 
province* to which the Permanent Settlement has 
been extend'd. Surborahan tenures in CuttacV are 
permanent hereditary and transferable Sadda 
kundo Maui r VnvbatiAH Maiti 

[8 13 L. IL, 280 18WH, 289 

8 17 (Act X of 1859 p 16) 

See Enhancement op f isi-tmimov 
PKOsi Enhancement by uniform tat 
m st or Pent and Presumption — 
Generally LLB.4 Calc 793 
See Enhancement op Tent— Exemption 
thou Enhancement by uniform pay 
J trvi op Tekt and Presumption — 
Pboop op UNIFORM PAYMENT 

[8W R. 284 
22 W B 487 


—8 10 (Act X of 1859 8 17) 

See Cases under Enhancement op Rent 
— Grounds op Enhancement 
B 19 (Act X of 1859 s 18) 


See Abatemem op Kent 

[17 W B, 449 
1 lad, Jur O S 7 
I L R 11 Calc 284 


See Limitation Act 1877 art 120 

[I.L.H 11 Calc 234 

s 20 (Act X of 1859 a 19) 

See Cases under Eeunquisomem op 
Tenure 

b 21 (Act X of 1859 8 20) 

See Cases undeb Interest— Abkearb of 
Rent 

See Right op Suit — Survtval of 1 ight 
[10W B 59 

EBtabliahod usage Meaning 

o£— S 20 Act X of 18 9 refened to the established 
usage in the ptrgmuiah and not to the established 
usage between the parties Chytunno Ch under 
Roy v Kedaenath Roy 14 W B 99 


— 8 22 (Act X of 1859 b 21) 

See Landlord and Tenant— Ejectment 
— Generally I L H. 14 Calc 33 
See Right op Occupancy— Loss or For 
FEITUBE OF ItlOnT 

[I L K , 8 Calc 012 


_ B 23 (Act X of 1859 s 22) 

See Receiver LLE, 11 Calc 490 


— B 20 (Act X of 1859 a 27) 

See Co Sharers- Genera t Iranis in 
Joint Property 9 W B. 000 


BENGAL BENT ACT Vffl OF I860 (X 

OF 1859) — continued 

See Jurisdiction op Crra. Court— Re 
GIsTBATION OP TENURES 

[1 B L R. A C 175 
See Landlord and Tenant— Altera 
tion or Conditions op Tenancy — D i 
vision op Tenure etc 

[3 B L R AC 349 
15 W R 320 
See 1 E3 Judicata— Competent Court— 
Fevenue Courts 

[4 B L R. F B 43 

L — — Registration of tenure 

— -A pitDidar is not hound to split up a tenure and 
to record separately the jumma payable by the 
holder of a share Instead also of the latter bring 
mg a suit in the first instance to compel the patmdar 
to re c istcr his share he should have made art applies 
tion for registration to the patnidar und r b 27 
Act \of 1859 BhooPutteeRoy v Umdica Churn 
BANERJEE 17 W B 100 

2 Registration of transfer 

—The purchaser of the rights and interests of a 
cultivator is not hound tinder s 27 to notify lus 
purchase to the zamindar bUTTiESCHUNUER PoY 
t Muddoosoodun Paul Chowdury 

[W R. 1804 Act X, 91 

3 Non registrat on of 

transfer — Knowledge by amindar — Mere cog 
nuance or supposed cognizance by the zatoindar of 
tbe fact of a party having purchased a tenure is not 
sufficient to cure the defect of non registration of such 
tenure in the zamindar s shensta 8 areie3 * Kali 
Goomab Roy W R, 1864 Act X 98 

4 Transfer of tenure — Regis 

tratxon of tenure — Iho transferee of a tenuro 
not in possession instead of depositing the rents m 
Court under tins section should take Btepa under 
B 27 Act X of 18 9 to register his transfer in 
the shensta of the zamindar and to apply to the 
Collector in case of the refusal of the zamindar to do 
so Dulli Chard t Meher Chand Sahoo 

[8 W E 138 

6 Tenure not i«Jer 

mediate — Where the t nure is not one intermediate 
between the zamindar and the cultivator s 27 Act 
\ of 18 9 does not apply Uma CilabaK Sett v 
XIari Prosad Misry 1 B L B s N , 7 

Looma Churn Sett t Hubeb Pehshad Misreb 
[10 W R. 101 

G registration of trans 

fer of tenure— Interned ate tenures —In deter 
mining whether a tenure is a permanent transfer- 
able interest within the meaning of b 2b Benga 
Act VIII of 1809 the issues should be so framed as 
to raise distinctly the question whether the tenurel 
was an intermediate one between the landlord and the 
ra'yat Shibchurun Sen e JonardhonDey 

a c L B. S97 

7 — - — Mortgagee who has 

obtained foreclosure — When the mortgagee of 
a jote obtains a foreclosure decree it is bis duty 
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BENGAL RENT ACT, VIII OF 1869 (X 
OF 1858 ) — continued 

under t 26 Bengal Act Till of 1869 to have 
hi* name registered in the lessor’s shcnsta Watson 
* Gonesh Chcndeb Sahoo 3C LE 240 


B 27 (Act X of 1869 s 30) 

See Bengal Tenancy Act sen III abt s 
[ILB. 16 Calcs. 741 

L -■ Act I of 1868 — In a suit 

undeT Bengal Act 'V III of 1869 to recover posseB 
sion of land on the allegation that the plaintiffs 
had acquired a right of occupancy and had 
been dispossessed the Court following the inter 
prctation of jear given m Act I of 1868 
—Held that the computation of the limitation 
must be according to the English calendar Khsbbo 
Mandae r Peeitlal 

[OB L It., Ap , 41 18WE, 403 

2. - 1 — 1 Suit fo r tile gal 

execution of rent — The fact that incidentally the 
genuineness of a kabuliat has to be determined doe* 
not make a suit for illegal exaction of rent one not 
determinable under the Rent Act Hashes Faxt r 
Ghnoa Pekshab 2 N W 304 


3 Suit for excess rent 

collected under lease — A suit for excess rent* 
collected under a lease under which the lessee waB in 
consideration of a certain sum of money to pay the 
Government revenue and reimburse himself from the 
remainder of the assets and which provided for an 
annual measurement and assessment was held not 
cognizable under the Bent Act as a euit for illegal 
sxcesiof rent Shobatct Ali r Hamzan 

[W B , 1804 Act X, 53 
PbOSHNOMOYEE DoSSEE r SOONDKB COOHABEE 
Debxa 2 "W It. Act X, 30 

llADmra Chundeb BmrABrxTON r Tab a Soon 
UZBEK GOOFTANEE 2 W II Act X, 92 

>itiioNET Soon Deo r Shaboda Pehshad 
Mooiebjeb 10 V E 173 


4. Suit to recover excess 

of rent— Act AT of 1859 ss 10 and 23 cl 2 — 
bxaction of sum in excess of rent — Contcuipora 
ncously with the execution of a pottali it was Tcrbally 
agreed that the tenant should supply the eamindar 
with a certain quantity of nee and that a deduction 
should be made from the rent reserred id respect 
thereof The zammdar took proceeding* agaw*t 
the tenant under Regulation \ III of 1819 f u r the 
recovery of the entire amount of rent notwithstand 
lug the tenant had mpplied the nee and wa* entitled 
to the reduction. The tenant without contesting 
hi* liability or demanding an investigation as to the 
amount due paid the entire amount Held that 
*hia was not - an exaction from the raiy at of a sum in 
JJ*”' of . th * r # cnl specified in the pottah within 
A ct X of IS 0 (Bengal Act 

ii i *.11) aud that a »uit was nnt tn.int.m 

able la respect of it under the Rent Act Cnr-roza 
xonh Cnowr»AE» r DzBExDKBvaCTnRor Caow 
Marsh. 420 3 Huy, 619 


BENGAL BENT ACT, Vm OF 1809 (X 
OF 1859) — continued 

5 Suit against zamindarfor 

excels rents collected under zur-i psshgi lease — 
A zammdar after be had granted a zur i pesbgi 
lease collected the rent from the raiyats Held 
that the lessee was entitled to recover from the 
zammdar the amount of rents so received in 
excess of the rent due under the lease and that a 
suit to recover such excess was properly instituted 
ander the Rent Act. Ramfebshad 1 oaci t ElK 
tohpx, Singh Marsh.* 655 

6 ■ Suit to contest notice 

of enhancement — A suit under s 14 Act X of 
1859 (s 15 Bengal Act \ III of 1869) to contest a 
notice of enhancement is properly instituted under 
the Rent Act though quare whether it is a suit for 
illegal exaction of rent. SOBOOP ChUSDeb PAUL r 
Drain? de Doubal IV B , 72 

7 ■ ■— Suit by sul lessee to re- 

cover from lessor malikana which he t cat com 
gelled to pay — A suit brought by a sub-lessee to 
recover from his lessor the amount of mahkana which 
he was compelled to pay and which was properly 
payable by his leBBOT is not one for illegal exaction 
of rent and should not be brought under the Rent 
Act Tab sakaii v Kadhabet Lal 5 N "W, 1 

8 Suit for rent illegally 

exacted — Plaintiff took from defendant a lease 
of a certain quantity of land at a stipulated rate 
I Hiding however that the land fell short of the quan 
tity specified in the lease and that defendant not 
withstanding realized the full rent from him he 
obtained a decree for abatement under Act X of 18o9 
The present suit was brought for the excess rent 
levied from plaintiff between the date of taking 
possession and of the Act X decree Held that if 
the stut did he at all it would be a suit for an Illegal 
exaction of rent and should be brought under the 
Rent Act Scbbo Chcndeb Doss t W oohanhnd 
B ox U W lb, 412 

9 . Suit to reeorer money t If 

posited to pay rents —A suit to recover money 
deposited with the defendants to he applied in pay 
ment of rent* (the deposit havingbecn unsuccessfully 
pleaded in a suit for rent) should not bo brought 
under the Rent Act. Dibee Golau Scron e 
Chcbdeb Kant Mootebjek 3W IL.103 

10 Suit for money paid •• 

excess of road cess — Limitation Act (IP °f 
1877) ech II art 96 —In a suit to recover money 
allegod to have been paid by the plaintiffs to tho de- 
fendants in excess of the sum demandable by the 
latter from tho former on account of rend cct* 

Held (reversing the decisions of the Court* bcb») 
that the suit was governed not by the special law or 
limitation contained m ■ 27 Ilengsl Act \III ot 
I860 but by art *^5 *ch II of the Limitation let X* 
of 1877 MATaraAliATo Krvmr v Srxzn 

[I. L. It, 12 Calc* 533 

1L Suit for abatement of 

rent — Land D lunation of —A suit for abate- 
ment of jumma and refund of excess Tents paid on 
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BENGAL KENT ACT Vm OF 1860 (X 

OF 1859 ) — continued 

account of dduvrated lands is cognizable under the 
Tent Act Babby t Ahdool Axi 

[W R 1864 ActX 64 

12. — — Suit for abatement of 

rent — So is a *mt for abatement of rent by a pat 
mdar Mav Gcbcbivee Do ee r Khetttb 
C ncKDEB Ghose 2 W B. Act X 47 

PBOSTOOICOTEE P0S3EE r SOOVTrK COOMAEEE 
Deb la 2W R Act X, 30 

13 — ■ ■ ■ — Suit for abatement of 

rent — Land told trtfh erroneous description — 

1 There A con re vs to £ an interest in land under a 
description as to titlcwhieh tnrns out to be erroneous 
a suit by B against A for diminution of rent on the 
ground of the erroneous description ought to be 
brought under the Bent Vet. Iieelmovey Stson 
Deo r Gobdov Sttjabt L Co 

[llnd. Jur N S 353 
6 W R 152 

14. Suit far abatement of 

rent~JE net ton from fart of tenure— In a suit 
ly tenants fir abatement of rent inconsequence of 
has mg been dispossessed of two mauzahs which were 
included in their lease and for which separate rents 
were filed the landlord pleaded limitation Meld 
that Bengal Act \ III of ISC 9 » 27 did net apply to 
a case of this d ’scnption In snch a case the eviction 
might either give the tenant a cause of action for 
ikma-es or suspend the rent during the time it lasts 
In the latter ease the cause of action would not arise 
until the landlord sougbtorthreatened to recover rent 
Aitciiison r Bhuovee Srcon Deo 

[20 W R 347 

15 ■ Suit far abatement of 

rent — Sutt for declaration of l ability to pay tees 
rent — A suit by a tenant against his original lessors 
for a declaration that bo is not liable to pay them 
the whole rent payable under bis pottah m con 
sequence of a third person having subsequently to 
the grant of such pott h by suit established a right 
to a share of the rent is not a suit for abatement 
under Bengal Act V III of 1869 and therefore not 
subject to the rule of limitation prescribed by s 27 of 
that Act Chavp Morn Dasi r Lokenath 
Chattebji BC LB 494 


IQ Ejectment Suit for — A 

suit by a patmdar to recover klias possession of 
land against a tenaut who has sold his rights and 
interesti to n third party may be brought under the 
Bent Act Kedab Movee Dosses i Chtjndkb 
hcmwATi Rot 2 W B Act X 76 

17 Suit for land mtk hut on 

1 1 If the land is the substantial thing let ont 

the mere fact of there being a hut on it will not 
prevent the suit to recover possession from the tenant 
being brought under the Bent Act Hatcnginee 
Dos SEE V llABAPBtTT Doss 6 W R , Act X, 60 


BENGAL BENT ACT VIII OF I860 (X 

OF 1859)— con? i nued 

18 <Sui< for ejectment — 

Suit fir ejectment cannot be brought under the 
Bent Act in the following cases — 

Suit for dispossession between raij ats Eamasath 
Mozoomdab t PuBiErni Bobbie 

[W R 1864 ActX 60 

Kaiit Doss Bayebjee t Bokojiaeeb Doss 

[W B 1864 ActX 61 

OBHOY CmlBV EVYGEE 1 SBIbTIDHBB BaGDEE 

[1 W R., 101 

Modhoo Soodun Ciibcsebbtttty t Noeue 
Bawto 1W R. 106 

BHUGaOBUTTY Chubn Mookebjee l Hubouo 
ntrv Mookebjee 2 W R., Act X 65 

Teeixok Chtpcdee Oswal t Goubchundeb 
Siiaha 2W R, ActX 100 

19 Suit for ejectment of a 

raijat who the plaintiff alleges possesses no right 
of occupancy Budbeb Doss t Httnwant Singh 

[4 N W 69 

20 Suit where the tenant is 

a mere tenant at will Goon Bttksh v Choonnoo 
Ball lAgra Rev 70 

21, Suit for possession of 

land— A suit to recover poes ssion of lands which 
the plaintiff alleged he had leased to the defendant as 
monager of an mdigo factory and also of other lands 
over which he had given a zur i peshgi lease should 
not be brought undir the Ivent Act Macdosaid v 
Bajabam Boy' 

[3BLE.Ap.28 11 W R, 371 

22 — — Su t for possession of 

land — Bor should a suit by a landlord to recover 
possession of laud from a nujat who had ceased to pay 
rents but whom the landhid had omitted to sue 
when he first ceased payment and set up an adverse 
title Shib Febshad Chyckebbutty v Muddun 
MOHUH CnUOKEEBBTTY 

[W R. 1884 Act X 80 

See conti a Dma LI3H0BEE Dassi 1 Hugo Gobind 
Shaha 5 "W R, ActX, 95 

23 Su t for possession after 

establisl mg title —A suit against a raiyat who sets 
up title as tenant to a hostile zammdar against 
both of whom (as defendants) the plaintiff estab 
hshed his title to the laud of which he sues to 
recover possession is not a case that fall# within the 
Act Fakeeb Toiiomah 0 Bhabosoondeby Dabea 

[1W R. 233 

24 — — — Suit for possession 

against alleged trespasser xoho sets up a permanent 
rat jat tenure Sot is a suit which is brought to 
recover nossession of lands with mesne profits from 
one who is alleged to be in possession as a trespasser 
notwithstanding the defence set up is that in respect 
of part of the land the defendant has a permanent 
raijati tenure Habi \atb Das t Ashyt An 

[0 B L R Ap 118 15 W B. 171 
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BENGAL RENT ACT Vin OF 1809 (X 
OF 1850 ) — continued 

25 Suit for possession 

against trespasser — Where plaintiff alleged that 
defendant Mas a trespasser and on the ground of 
that trespass sued for possession the smt should not 
be brought under the Rent Act Korin Cucnder 
F or Chowdubt r Phowanee Febshad Doss 

[XV R, 1804 Act X 62 
Gobixd CmrvTJEB Mozoomdab t Bibbcmbbtoer 
DosSEE 2 XV R. 5 


Baneb Madhto Banebjee t Jot Kisiien Moo 
KEB3EE 4 W R. Act X 10 

26 Suit to eject raiyat —A 

suit by a zammdar to eject a raiyat who holds on 
after the period of his lease is not cognizable under 
tho Kent Act Sadat Ali i Sadattunissa 

[3 B L. R. Ap 101 12 XV R., 37 

27 ■ £«»f against transferee 

of tenure —Nor is a Bmt for possession against nn 
occupant by transfer whom the landlord does not 
recognize as his tenant Tabamovee Dossee i Bib 
BBSaCB MOZOOMDAB 1W R,, 80 

28 — Suit for ejectment and 

possession for forfeiture nf lease — Ivor a suit by 
A proprietor for possession and ejectment of the 
ltsscc on tho allegation that by cancclment of hu 
lease the lessee after haring resigned his lease lias 
forcibly taken possession of the demised property 
Kapaetooxlah Khan t Futteh Ali 

[1 Agra Rev , 28 

29 Suit for ejectment for 

forfeiture hj transfer of tenure — Unless it be 
prosed that by express contract or local custom 
an alienation by the tenant by way of sale or mort 
gage renders the holdin 0 lrnblo to be forfeited a suit 
for ejectment on such ground should not be brought 
under the Kent Act but the remedy of the zammdar 
js by suit to ha\e the transaction set aside Ram 
deal v Janket Dobet 3 Agra, 274 

Rrnioo r Ban Scuai 2 Agra 279 

Imam Btjksh r Hood Ali 3 Agra, Rev 8 


30 Suit for ejectment for 

forfeiture Ig transfer of tenure — A suit for 
ejectment against tenants who arc alleged to have 
illegally alienated their tenant rights cannot be 
brought under tin, 1 ent Act against the render 
because ho u all ged to bo out of possession nor 
against tho sendee because he is not tho plaintiff’s 
tenant. CnciiUAN Smn r I anREE Ierscad 
KabaisSinoii 4 N XV 176 


3L - 


- Suit for ejectment for 


nonpayment of arrears of rent — Where a lessor 
sued to eject the lessees for non payment of arrears of 
rent and t tho amount claimed joined a cliim for 
arrears luu at the commencement of the base* the 
latter claim beu ba».d on a stipulation contained In 
the leases that iho lessees would pay such arrears, or 
cn failure would pay the expenses or the scrracts of 
tbs lewra who mi fe ht be sent to realize such arrears 
—Held that the claim not one cognizable under 
the Kent Act. Oului Si - can c Rai Nobmal 
C ur*D 0 N XV 342 


BENGAL RENT ACT, VIII OF 1809 (X 

OF 1859)— continued 

32 ■ — Suit for ejectment — Act 
JT of 1859 s 30 —In 18 o 7 the plaintiff gave 
a lease of a garden to defendant who agreed to 
plant within five years from the date thereof 2 000 
betel nut trees Ihe defendant failed to do bo. In 
18G7 the plaintiff brought tho present suit for eject 
ment on account of the breach of the contract entered 
into by the defendant Held that by e 30 Act X of 
18o9 the suit was barred by limitation Kali 
Kamal Mazumdar i Sura Suhai Svkul 

[3 B L R, Ap , 47 11 W E. 452 

33 • Suit to eject for breach 
of contract— Act X of 1S59 t 30— Held that 
a suit to eject a cnltirator fir a breach of cou 
tract by, planting a bagh must bo brought luthm one 
year under b 30 of Act A of 1859 from the date of 
the first accruing of the cause of action ltUHMTT 
oollah t Tuteuzzool Hoosein 1 Agra, Rev 07 

34 • Mr each of contract in 

planting trees on land let for agricultural 
purposes — 8 27 of Ueugal Act X III of 18G9 only 
relates to such rails as could bo brought either by the 
landlord or tenant under Act \ of 16o9 and will not 
apply to an alternative claim put forward m a suit 
for ejectment to compel tho defendant to remove 
trees from certain lands based to lnm for agricultural 
purposes Art 120 of sch II of Vet X\ of 1877 U 
applicable to such claims Gtrvraii Doss c 
Gondovb Koobmi 

[IbE,0 Calc, 147 12 C L R 418 

36 Suit to eject raiyat for 

making a well — Act A of 18 j9 i 30— Held that 
the limitation of one year under s 30 Act X of 1359 
in a suit by a landlord to eject a cultivator for 
sinking a "ell should be computed from tho date 
"hen the building of tho well has assumed ouch a 
firm that there can be no doubt of tho porposo for 
which »t "as intended Heeba KoobeB v KooB 

i 3 Agra Rov 1 

30 Suit for possession after 

refusal to gice possession under award in arlitra 
l, on — XV hero tho partus agree to refir the question 
of title to arbitration aud tho award hung adverse 
to the defendant ho n fuses to gno up possess* n A 
new eauso of action arises anil one of a different 
character from any mentioned In Bengal Act Mil of 
1859 a 27 Raj KabainRoTc Jtornoo «oODtw 
Mookebjkb 20 XV It. 19 

37 Suit to cancel lease and for 

arrears of rent — V suit to cancel a leaso tot breach 
of the conditions and for arrears of rent should be 
brought under the I ent Vet Behabeb CoORi 
bee r feooDHr«r Sivan 2 XV It. Act X, 12 

Ramcuinteb Dm r Dc* Datal Pobama 

hick 2 W It, Act X, 10 

39 . • to set aside lease- 

let 1 oflSot s 23 el 5 — V suit to *et aside • 
lean, as null aud void \» not cognlzabl undT the 
Rent Vet even thjugh plaintiff mcntljns that » 
balance of rent is lue by defendant. TAJZti MA1IO* 
MED PTSDUAW r JOJEXDBO LIES IIOTXCT 

[8 XV Rh 30i ' 
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BENGAL BENT ACT VHI OF 1889 (X 
OF 1859) — continued 

39 Suit to cancel cor-i peshg i 

lease — 1 suit te cancel a xur i peshgi by which the 
lessee was to recuse the usnfract as interest for his 
advance and to repay the principal by the rent re 
served is of the nature of an usufructuary mortgage 
and as snch cannrt be brought under the Bent Act 
Brno'S Sisan r Gbeedbaree Laxl 

[8W R, 310 

MAHOMED All V BiTOSH DAO RABAIN SD.OH 

[1WE 52 

40 ■ ■ 1 ■ Suit to get release from 

tenancy on ground of fraud — Where the tenant 
seeks to have himself released from a contract of 
tenancy on the ground of fraud the suit is not one 
to be brought under the Bent Act BnOLANATH 
Ku*v r Ram Chcndeb Sibcab 7 W R , 82 

41. Suit where leaie tt alleged 

to be f rgtd — \oe where the lease is said to be a 
forcery AIahsiood Ltjshecb r Pakak Khan 
“ [Marsh. 408 

42 ■■ Suit for possession after 

ejectment— Su t for possession On declaration of 
title — The words suits to recover the occupancy or 
possession of any land m cl C of s 23 Act X of 
16o9 (a 27 Bengal Act VIII of 1869) refer only to 
possessory actions against the person entitled to 
receive the rent and not to suits m which the 
plaintiff sets out his title and seeks to have his right 
declared and possession given him in pursuance of that 
title GoosooDOsa lor t Pamnabain Mittbb 
Gooboodoss Pot v Bibhtoo Chubn Bhutta 
CHAbjee BLR. Sup VoL 628 

[2 Ind. Jur NS 112 7 W H 188 
Sebaj M undue r Bi too Chundee Rot 

[7 -W R. 459 

GtjjfOA Gobibd Rot r Kaj.A Chand Sdema 
Ganqooly 20 "W R. 455 

Laxuee Sauoo t BnuowAN Doss 

[8 W B 337 

Contra Gooboo Cntran Coomab i Khetteb 
MohunKoy W B 1884 Act X 78 

and in Puddolabh Deo v Obhoybam Sikoh 

[W It, 1864 Act X 30 
it was held that a suit to try whether the tenant had 
been nghtly evicted was properly tried under tho 
P cut Act 

43 Ac( x of 18o9 t S3— 

Possessory suits — Limitation — Following a Full 
Bench decision — Qooroodoss Soy v Samnarain 
Slitter BLR Sup Vol 628 7 W S 186 
as to the proper interpretation of Act X of 1859 
s 23 it was held that the same words in Bengal 
Act VIII of 1809 s 27 described only posses 
anry actions against persons entitled to receive rent 
and not suits setting out title and seeking to have 
right declared and possession given m pursuance 
thereof and that consequently the limitation pre 
senbed by b 27 applied only to simple cases of 


BENGAL BENT ACT VIII OF 1889 (X 
OF 1859) —contut ued 

possessory action KistABINEE i Kai.ee PErsnAD 
D03S Chowdhby 21 W R 63 

Scbjoo Pebshad t Kashze Rawtjt 

[21 W R 121 

Beojo Kisiiob Rashit c Eashi II undue 

[21 W R 251 

Asuan Sinqii i Abeedoddeen 

[23 W R. 460 

Raujoy Mundul t Rau Sundek M undue 

[2 C L R 4 

44 • Suit for possession — 

Landlord and tenant — Limitation — In a suit for 
possession of land it appeared that the defendants 
had obtained a darpatm lease of the land in question 
in 1271 (I860) and that they had immediately dis 
pjsscsscd the plaintiff and had never acknowledged 
him to be their tenant The plaintiff instituted his 
suit within twelvo years from the date of diposseB 
siou Held that the suit was not barred by limits, 
tion under s 27 of Bengal Vet VIII of 1869 That 
section only applies to cases where tho relation of 
landlord and tenant exists and cannot be pleaded 
in bar by a defendant who does not admit that such 
relation has existed NlLUADHUB Shaha 1 Sbi 
DEBASE Kubmohab 

[L L R. 7 Calc 442 9 C L R. 137 

46 Suit for possession after 

ejectment — W hen th e dispute between the parties 
was whether the plaintiffs who by themselves 
and their ancestors had long held the land m 
dispute could be lawfully dispossessed by the defen 
dant who claimed it under a pottah recently granted 
by the zamindar — Held that the matter was not 
one for adjudication under the Pent Act not being a 
question between lan Rord and tenant Aea Khan 
t Kishbn Moonjobee Dossbb 

[W R 1884 Act X 17 

Moyuzzel Hossein i Tussooduk Ali Khan 

[W R 1864 Act X 89 
Ufsuboodben v Abbots Ali 

[2W R Act X 77 

48 - — Suit by purchaser 

against raiyats and zamindar — A suit by the par 
chaser of a tnokuran tenure against the raiyats and 
the zamindar for illegal dispossession and for estah 
lishing permanent title to the property should not be 
brought under the Tent Act Robbo Dooega 
Debbb r Kistabeenee Dossbe 1W E, 48 
Kan aye Hollas v Debvath Roy 

[3 W R Act X, 181 
Oomadhub Bhut » Mahomed Lutees 

[1W R. 229 

Gokool Pebshad t Rajeydub Ki3Hobe 

W R. 1884 Act X 4 

~ Suit for confirmation of 

title and possession —A. ^ fop eoniirinatloa 0 f 
the plaintiff a title and possession as shikmi talukhdar 
under the defendant is not cognizable under the 
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BENGAL BENT ACT, Vm OP 1809 (X 
OP 1859 )— continued 

Rent Art Bbojo Soo-anre Merer* c Rim Car-* 
pkb Eor 2 W B. Act X, 40 


48 ■ — ' 1 ■ - ■ • — - Suit for confirmation of 
pollution by raiyat — Saits by raiyats for conflrma 
tion of priiesston in a tenure which is threatened are 
not cogamble under the Rent Act Rirroo Raj 
Rat r JrooBsHCB Rajs 

[1 N W, Part 2, p 40 Ed. 1873 08 

49 — Suit by transferee for 

declaration of title as tenan * —A suit by the 
purchaser of a permanent transferable tenure for 
a declaration of hi* title a* tenant to possession u 
not cognizable under the Art hosm Kismr 
JIoosKBjrB r Sara Fsbshad Pattcck 

[8 W B, 00 

60 - ■ ■ - - - Suit tchrre purchaser ts 
opposed— Suit ay amt l ammdar by purchaser of 
transferable tenure — A case where the ramtndar 
opposes the entry of the purchaser of a transferable 
raiyat t tenure would come under the Rent Act 
Dronorsira daeea v SnAAtAsoovDCBEE Dbuea 

[W It, 1804, Act X, 81 

61 — — — Sad for land— Suit for 

declaration of right to share ut produce of tree * 
—Act A of 1859 t 23 d 6 — A suit for the 
declaration of the n„ht of the plaintiff to a share 
in the produce of certain trees, on the allegation 
that loose trees were planted by a person whose 
rights had passed to the plaintiff by a bill of sale is 
not cogmzable under the Beat Act Bahzax Ali 
t A^er as Ut 

[2BLR. Ap* IS 11 W R. 52 

62. Suit to establish riyht to 

use and ctil trees — Held that a suit by a coin valor 
to establish his right to cut and male use of the trees 
situate on the borders of his holding was not a amt of 
the nature tnahle under the Rent Act Pcchooa r 
M anoint- Taia As srp-ooitAH 2 Agra 217 


53 Suit for maintaining pot 

session —Thera mart has c been ejectuu therefore a 
nut for maintenance of possession in the holding 
frnn which the plaintiff was not actually ejected docs 
not cotac within the Act Dowxat Raj r Gr* 
Misses 3 Agra 95 

54. - ■ • — Suit ly holder of lease 

echo hat merer been is posses exon — 'lor docs a case 
where a plaintiff sued to recover possession of land of 
which he had never been in possession but which he | 
claimed under a pot tab alleged to be valid on the 
allegation that he had been illegally ejected Jonoo I 
Nath On os* r Soouiytosx Dome 1WB, 201 


&& Suit by purchaser trip 

has merer t At a u d posstsuou —So with a purchaser 
of an dultT-lranrc who has nerer obtained any real 
ra stautire pc* session. Avcwn A arn Rot r Jcs 
MWOT Biswas 8 W II. 240 


" Ejectment of cult it at ore— 

Dispossession *f farmer—' Tbe disturbing or diiT*. 
sewing tbe mill raters i, tantamount to ejecting and 
Crturtleg la ths receipt of rent the farmer to whoa 


BENGAL BENT ACT VIH OP 1809 (X 
OP 1858 ) — continued 

they pay rent for which a nut will he under the 
Rent Art Lraorr Mahtooy r BAiimrs Ror 
CW E. 1804, Act X, 64 

67 — • ZTode of dispossession — 

It matters not bow the ejectment is brought about, 
whether under colour cf award of a Criminal Court or 
otherwise, so long as it is between landlord and 
tenant the suit to recover posset ion can be brought 
under the Bent Act McTnooiUfarir Koow r 
SiltEEBniPEE JfOthAII I VT B, 4- 

Uueit vAii E iketueb r BnooBrv Mohotk 
Dossee 7"W B.24 


58 Dispossession trreytlarly 

made— Act A of 1S59 t 23 cl 6 —11 here a tamin 
dar pursues his right to eject in a manner which u 
not legal possession wDl be restored although, if tbe 
munntJar had proceeded legally he could bare ejected 
bis raiyat such cases arc contemplated by s 23, cl 0 
of Act X of IBS'! and Bengal let Mil of 18o9 
t 27 flirfOA GoblnpRot t Kaia Cuand Sfbjia 
GA hoOOAT 20 TV B, 465 


69 Sait to sell aside illegal 

ejectment — Cause of action —Where a tenant was 
restored to his holding by a decree to set aside the 
auction sale of his right — Held that the eanse of 
action for the tenant to sue under cl 6 a 23 Act X 
of 18o9 arose on tbe *ammd*r > s refusal to admit him 
into possession of Ins lidding j and a salt brought 
•within one year from the date of such refusal which 
was practically an illegal ejectment by the tunindar 
would not be barred under a. 30 of that enactment. 
Lccjnrrw Sraon r Mahomed Hossrra 

{1 AgTn, Bev„ 42 


00 Suit by tenant — Suit lv 

ihtkm i talsskhdar for possession —A slulran talukli 
dar may sue nnder the Bent Act to recover posses 
sion Taj Cnronra Strait* Gossijv t Ait Aewae 
Khas W B., 1804 ActX, 133 

Provided he sue the zimin Jar and not only m re 
snect to a portion of his tenure Hern Fra j had r 
Mata Brrsn 3 Agra, 2-5 

01. — Suit by laihirafdar—A 

suit by » laltlorajdar docs not come within tbe Art 
i, oosoo TrafiuD Tor r Aikatb Cn*»D Prt 
min 3 TV R. Act X, 5 

02, Sul by pifnidar—lJat 

a suit by a patnjdar aramst the lammdar may be 
brought under it TiucPOB Doss )fozoovr*K r 
Kadha Soovdest Do set 2WB-, ActX, *» 


. S'* t ly d sr-mauratidar 

— Where a famindar sold a man ran tenure for 


63 


arrears of rent and purchased it himself «“d then 
rrrrteil the ilar manrssidar and made a fresh settle* 
moot f >r the tenure with a third fusty— Held that* 
suit for ejectment by the «I*r miurasid»r acainit the 
laaundsr was cognisable under the Jtnft Art. 

B oosu frvjrosr r Artr Isinirr? 

fW B. 1804 Act N 90 

64 — St thy tenant nth fiy It rf 

occupancy— Bo Is a suit to recover jv»i«j]oo by a 



( 7*7 ) 


DIGEST OP CASE' 


( 76* ) 


BENGAL BEKT ACT, VIH OF 1809 (X 
OF 1859)— tonhnutd 

tenant Kith a right of occupancy illegally ejected 
by the zamindar with or without the a sift acre of 
the Collector Tam Enrjrv IinrKrr r Ketate 
Raw Chow-duet 0 W R, Act X 21 

Tarawatii Rutttactuejee r Obuot Cnrax 
Hildas 7W B. 471 

05 ■■■■■■ " ■ ■ " Stilt ly tenant rtM ngit 

of occupancy — Where plaintiff* alleged themselves 
to be tenants with rights of occupancy and m inch 
not liable to ejectment by defendant the owner of the 
land, tinder a religions grant as alleged by them 
(plamtiffi ), — Held that the luit wai exclutiiely 
cognizable by the Terrene Court tinder cl C a 23 
Act A. of 15./* Stvru Pt« r Lim Bniwir Ojhi 
[ 1 Agra 212 

60 • ■ " ■ ■■■ Suit to recover possession 

at Aeir of occupancy ratyat — -Where the plaintiff sues 
on the ground that haring been ui possess! n of and 
rultiTatcd land of an occupancy raiyat daring her 
lifetime he l* entitled to tuccccd to poascfsion at her 
death be might me under the Rent Act but when 
nerer haring been in possession he claim* as heir by 
Hindu law to succeed to the occupancy right he 
ib mid not Pbm Kooeb r Uffeb Daub Sixon 

[2 N VT 80 

07 - £«i< ly zamindar to 

llfalhll An right ay a ntl maafeedar and for 
possession— Act X of 1S59 t 23 el 6 — Held 
tliat the Pent Act which refer* to auits to recover 
occupancy in any land farm or tenure from which 
a raiyat farmer or tenant has been illegally ejected 
ly a person entitled to receive the rent docs not 
apply to a suit brought by a zamindar against a 
maafeedar to establish his right as such and to 
recover possession and malikana allowance secured to 
him at the time of settlement Radka MOOxee r 
kisnvA 2 Agra Pt n 188 

08 Ejectment— Limita 

fioit— Suit for pollution on declaral on of 
title — The only remcly for a party in the position 
of an occupancy raiyat who alleges he has been 
ejected in contravention of the proviso to s 22 of 
Rengal Act V III of 18G9 is a suit on the giound of 
the illegal ejectment and such a suit must undor 
s 27 Rengal Act \ III of I860 be brought within 
one year from the ejectment Golabolee c 
Kooiosboou.au Siecar LLR 4 Calc. 527 

09 'suit to recover poitet 

non after ejectment — Where a raiyat having a 
mere nght of occupancy in certain Lind has been 
wrongfully dispossessed by the zamindar his suit to 
recover possession must bo brought undei s 27 of 
Bengal Act \ III of 18G9 witlnr one year from the 
Uto of dispossession Beindabdh Chditdeb Sib 

KAtt V DlTOXOTJOr biCBEEUB 

[LLB 5 Calc 240 4CLR. 443 

70 Poiimios under 

tur-i peihyi mortyage — Landlord and tenant — 
Limitation — Where the plaintiff claimed a right 
to enjoy possession of certain land for a term of 
years on the footing of a mortgage transaction (zur 
i pesbgi) it having been a part of his contract with 


BENGAL RENT ACT Vm OF 1809 (X 
OF 1859)— eonfin ucd 

the mortgsgor-dc fondants that he should repay him 
self the money advanced by taking the rent reserved 
on the inr i pesligl lease during its pendency — Held 
that the relation between the parties was different 
from that of landlord and tenant contemplated in 
Bengal Act A III of 1SG9 i 27 and that the suit 
could not be governed by the limitation prescribed 
in that law Tabiac Dm Rot r Feeoo Rot 

[19 W R, 100 


71. - Ejectment It/ a euit 

agamit person entitled to rent — The only suits for 
recovery of possession that are cognizable under ths 
Rent Act arc suits by a tenant who has been illegally 
ejected by tbo person entitled to receive the rent of 
the land or tenure Raj Cooilar Sixoh e Raj 
bcxsee Kooeb W R 1804 Act X 108 

LrciEE Tbbba Dabea r JcoooDtnrBA Dabea 

[3 W R. Act X 8 


IIOSSEISEE KhavuM r Rcbia KnAJIDJI 

a [5W R. A ctx 14 

Debbaxi Doaai r Srital Kabbegoti Nixmi 
BEB SEU C HiBAJfCJfD SOOHEE 

rw -R. 1804 Aat.Tr in 


Gobctd Mom r Rajevdbo Kibhobe Chow 

CHET 16 W R. 18 


72. — Suit against ljaradar— 

■let X of 18o9 i 30 —A suit on the ground of ilia 
gul ejectment can be brought where the defendant 
is the ljaradar entitled to the rents Gobind Monee 
v Rajehdbo Kisuoue Chowdiibt JEW K, 18 
See Bbojo Mohuh De Siecar v Dengs 

[7 C L R. 141 


— a case under s 27 Bengal Act \ III of 1869 
where it w as held that person entitled to receive 
the rent means all the persons if tbero arc 
more than one and when the suit was brought 
against one ljaradar only out of several it was held 
that the section would not apply 

73 Ejectment not directly by 

landlord —To bring a caso of ejectment within the 
Rent Act there must have been some direct act on 
the part of the person entitled to receive the rent 
towards ejecting the tenants either personally or by 
his servants or by joining with those who actually 
ojected them Jotkissex Mookeejee t Mudoo 
soodux KnUAn W R 1884 Act X 90 
Wise r Hcbo Cudndeb Shaha 

[0 W R. Act X 90 

Ajijad Am Khan t Gholaii Htder Kiiav 

[1W R. 313 

JIodhoosdodtx Chuckebbcttt V hvrvn Rawal 
[iw R 198 

74. — Landlord and tenant— 

Lim tation — Where a landlord does not himself 
directly take steps to interfere with the rights of 
cultivation of his tenants but does so through other 
persons whose acts he may if it so pleases him after 
wards ignore ho is not in a position to eet up a 
special plea of limitation under the Rent Law 
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BENGAL BENT ACT VIH OP I860 (X 
OF 1859)— continued 

(Bengal Act \III of 18 G9 a 27) Kalxida Pee 
shad Dtrrr v Ram Habi CnrcEEBBuiTT 

[ILE B Calc 317 

75 Ejectment not ly amm 

dar—A suit by plaintiff complaining of having been 
ejected by the defendants who were not the zamm 
ilars of the land in dispute or the persons entitled to 
collect rent from the plaintiff cannot he entertained 
under the Rent Act The mere allegation of the 
defendants that they were the zaunndars unless 
admitted to bo true by the plaintiff will not give 
jurisdiction under that Act hlSOTJN MomiN Sikoh 
v Iooiseb Singh 2 N W 102 

Ram Deuel Pandet t Lashee rAvrcx 

[14 W R , 232 

llonisn Chhvdee Rot t feiiovAsiiEE Dalai 

[14 W R. 486 

70 ■■ Suit by raiyatfor posses 

non against transferees of zammdart — fho owner 
ship of a zaminthm having changed bands under 
a decree army at with a right of occupancy brought a 
suit on the ground of illegal dispossession by the new 
zamindars Held that the suit was maintainable 
under the Tent Act Sheo Peokasu Missed r 
IukeebRot 13W R 20 

77 Suit after ejectment by 

purchaser from Government — The Government pur 
chased tbo zamindan rights in a pergunnali under 
I egulati u \\I of 1822 at a sale for arrears of 
Gov eminent rev enue and re settled one of the talukhs 
in the pergunnab which t lukh had been created sub 
scqucntly to the Decennial Settlement w ith the plain 
tiffs as taluhhilars Subsequently and after the 
cxpirattoa of the terms for which they had rc settled 
with the plaintiffs the Ooi eminent sold their zaimn 
din nglits to the defendant who ejected the plain 
tiffs. In a suit hy the plaintiffs for possession — 
Held that it was properly brought under the Tent 
Act Assamjollau r Obuot Gurny Rot 

[13VI1. PC 24 13 Mooro si A 317 

78 Suit against other than 

person ent tied to rent — If a tenant in a suit to 
recover possession of land from winch he has been 
ejected liuds it necessary to implead a person ether 
than the person entitled to receive the rent of tho 
land lit should not bnng his suit under the Tent 
Act Rrrroo Raj 1 ae r JcooEsnrn Bae 

PN W Ft II p 40 Ed. 1873, 68 
XCTXEH MlTEE r MONOneB Swdab 

[13 W 334 

Avidia r ‘NutoXisiiodh 2 Agra 333 

UriitEEDooDDErv r Dal Chccd 3 Agra 230 
A* f a i utan e a person allege i to be in e Ilnsion 
with the uwindar t jict Njw antes r Sevva I iu 
[2N W,35 

Mcotee Rot r Bill Kuooxee Lal 

[0 W R. Act X, 10 
Mumra tirc'VDB* Det r 1 ah Dial Ocuo 

(8 W R. 303 


BENGAL RENT ACT Vm OP 1880 (X 
OP 1859 ) — continued 

Mahomed Jakee i GorEE Rot 10 W IL, 5 
Seeekavt Rot Chowdhet r Kitaeooddeen 
Sibdab 10 W R 49 


70 ■ - Suit by shikmi raiyat 

ayamst tenants — A suit by a slnkmi cultivator or 
undertenant to rccovei possessmn-of land from 
which he has been illegally ejected by the dtfen 
dants themseli cs only tenants and not zamindars is 
cognizable uuikr tho Yet Jet Singh t Moou.ee 
[2 N W , 88 Agra P B Ed. 1874 104 

80 Suit for possession of 

land assigned as security f or a / oan — ^ct X of 

1859 s 23 cl C and s 2o —A either cl G s 23 nor 
s 2o of the Rout Act applies to a suit for recovery 
of possession ou expiry of a sigumcnt of land assigned 
over for a term of years as security for a laa 
and as the means for its repayment Khetios 
Mohdv Paul v Ram Coomae Paul 

[6 W R , Act X, 2 

81 " — — ■■ Suit ayamst person enti 

tied to rent for wrongful ejectment — Act Xofl8o9 
t 23 cl 6 —A after the grant of a patm talukh to 
B fraudulently granted a pottah of the same land to 
bis own daughter and by means thereof she inter 
veued in a suit by B against a nnyat for rent and 
prevented B from recovering in the auit Held that 
this was evidence to support a suit by B against A 
under Act \ of 1859 a 23 cl G for illegally eject 
ing bun from the tenure and the pottah bemg a 
mere device l«ot withstanding the daughter was 
joined as a defendant in tho auit tho auit could be 
entertained under the Rent Act Hhuee Deal 
Chukee r BiEjESsruEE Dossee Marsh. 604 


12 — — Question of title— Eject 

ment —Limitation — ' * 27 of Bengal Act VIII 

of 18C9 applies only to such auits for possession 
as the Court is asked to decide irrespectively of any 
title hut simply on the ground that the plaintiffs 
have been ousted otherwise than by legal means. 
Iobdes r Sues Lai Jha I L. R 8 Calc 305 


83 Suit for possession— 

Title — Limifat on — The limitation provisions of 
a 27 Bengal Act t III of 1SG9 liavc no apphea 
twn to a case m which the plaintiff relies upon 
his title and seeks to recover possession upon tho 
strength of that title and in which the defendant 
denies that title Oooroo Doss Poj v 

J fitter B L T Sup J ol , 623 t 7 IT A, 136 
^istannea v A ah 1 ershad Dass Choirdhry 21 
11 B 63 and Atlmadhub Shaha v bnmbatk 
Kurmokar I L T 7 Cate 412 referred to. 
Jotcnti Das i r Mahomed Ailt Khan ... 

[LI. R. 0 Calc , 433 

84 I andlord and tenant— 

Possession 8u t for on d spossessiou by landlord 
— Tile Claim for declarat on ®/«— Where * 
sail by a tenant against lus landbrd it both In f rm 
and sub tance one to recover possession on tao 
ground of illegal dispossession by tha landlord and 
no question of the plaintiff's title Is raised, ths 
insertion In the plaint of a claim for declaration of 
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BENGAL RENT ACT VmOF 1889 (X 
OF 1859)— continu'd 

the plaintiff’s title u not sufficient to prevent the 
application of the limitation prescribed ov s 27 of 
Bengal Act 1 III ef Dhnrjolattg Ciotcdrain 

v Chvmroo Ifundnl 2a W B 217 distinguished 
Imam Brcan Jlrvnn, r Momi\ Mtrvura 

[L L R. 8 Calc 280 

85 — Suit for possession on 

declaration of t tie — Limitation — Where a 6nit 
was brought to recover posse sion of landof which 
plaintiff alleged that he was dispossessed by the 
zaminclar in Jeyt 1281 and the zamindar rejoined 
that p l a in tiff had relinquished the greater pirtion of 
the land in smt m Breach 1280 and was now hatred 
hy limitation — Meld that as this was a smt to recover 
posses ion by establishment of title plaintiff was at 
liberty to bring it within twelve years and was not 
barred by the lapse of one year \n objecti n of 
limitation is not most suitably sustained by evidence of 
relinquishment from a penal the lapse of time from 
which exceeds the pened of limitation Dntnuo 
ECTTT CnOWDBAET r CnAMBOO hltTVDTO 

[25 W R. 217 

88 ■ — Smt for possession tilth 

mesne profits — Defendants— Title — Limitation — 
A smt for possession of certain lands by establish 
mg the plaintiff s how la right and for mesne pro 
fits# brou° , bt against a shareholder of the taluLh in 
which the lands are situated a former talukhdar 
and certain raiyats who paid rent to the first defendant 
is not a suit to recover the occupancy of the land 
from which the plaintiff has been illegally ejected 
by the persm entitled to receive the rent within the 
meaning of s 27 of Bengal Act \ III of 18C9 and is 
not governed by the limitation prouded bv that 
section. Abhawooiiah t Baudhone Bhctta 
chabjee ILE 1 Calc 325 

87 Quest on of t lle—Limt 

tation — In a smt to recover pnssebSi n of certain 
land as the ancestral maurasi mohnrari jote of tl e 
plaintiffs from which they bad been dispossessed by 
the defendant the latter denied the di 'possession and 
alleged that the plaintiffs had them selves r<l nqmshed 
the land in question It was f und although the 
alleged title wbb not proved that the plaintiffs Lad 
established an occupancy right hut had been disjics 
seBsed hy the defendant On appeal it was contended 
that the smt was barred nnder e 27 of Bengal 
Act \ III of 18C9 as not havmglieen brought within 
one year from the date of the disp session Meld 
that the smt involved a question of title and that 
the limitation of a year prescribed by s 27 of the 
Rent Act therefore did not apple Tavtzttdpin 
H ex box r Htnso 1 «ath Pal 9C LK 253 

88 — ■ — Suit for possession — 

Quest on of title — Limitation — W here the plaintiff 
alleged that he was the holder of a jote under the 
defeu lant by wbouj he 1 ad been f rcibly disp sse ed 
and sued fir elccIarnUni of his title and for reiteration 
to possession and the defendant did not question the 
plaintiff s tenure nor Ins original title hut denied 
tl c fcrcilli di possession nnd alleged that the 


BENGAL RENT ACT VIII OF ] 
OF 1859 )— co nt i nited 


> (X 


plaintiff had relinquished the land —Meld that the 
suit was not oiie to try a question of title 
was governed by the cne year s period ofhmita 
tion prescribed hy s 27 Bengal Act \ III of 1869 
Jonarlun Acharjee y Maradun Acharjee S L 

* r f, 9 W ^ 913 *•«» 

Buksh Mondul y Momm Mondul I L T 9 Calc 
2S0 approved Sbi\ath BiuiTAcnAiui t Pam 
Ratan De I L R 12 Calc 600 

Limitation — Ski t for 

possession— Question of title —Where the plain 
tiff alleged that he was the holder of a jote under 
the defendant hy whom he had been forcibly 
dispossessed and sned fora declaration of Ins title 
and for recovery of possession claiming aright of occu 
pancy and the defendant while admitting that the 
plaintiff had for one or two years been a tenant of 
a small portion of the land in suit denied his title 
tothe remainder or that he had acquired a right of 
occupancy — JTeMthat the suit was one to try n bond 
fide question of title and that it was not barred hy 
one year's limitation under s 27 of Bengal Act \III 
of 1869 hnt was maintainable within 12 years f rom 
the date of the cause of action Snnath Bhattacharn 
y Ram Ratan De I L T 12 Cal 606 distin 
guished. Basabpt Ai 1 1 Altap Hobaik 

[L L R 14 Calc 024 

„ 0 — Wrongful dish amt— 

Suit for damages— Act X of 1*59 s 143 —A suit 
f r recovery of damages by reason of wrongful dig 
traint is ccmnable under s 143 of the Rent Act 
X of 18 9 s 99 (Bengal Act VIII cf 1809) Ram 
Chandba CnowpBT r Subal Patbo 

[3 B L R Ap 74 H W R 539 
SnrMimooNATii Bakebjbe i Takinbe Chubn 
Bose 0 W R Act X 33 

81 > Wrongful d stramt—Act 

X of 1859 s, 139 143 and 323 —A distrained the 
paddy cf B alleging that it belonged to C who was 
A s raivat It was found that there was no relation 
of landlord and tenant between A and B and that 
C was acting in collusion with A B attempted 
under s J39 Act X of 18 9 to "et possession 
of the distrained paddy from D and E to whose 
custody it had been made over under a 118 of Act X 
<f 1® q but was unsuccessful In a smt by B 
agimst A C'D and I fer damages —Meld that the 
suit was one falling either nnder a 139 or s 143 of 
Act \ of 1859 and came nnder e 23 of that Act and 
was cognizable under the Rent Act All suits which 
are specially prnided for by Act X of 18 and 
which anse out of the exercise of the power of 
distraint rr out of any acts d re under colour of the 
exercise of the said power are within the provisions of 
8 #.3 of that Act Jot Laia Sheikh r Brcjovath 
» acl CnowDnuy 9 W R 162 

- )2 " : Wrongful d stratnl—S,„t 

f r damages hg under tenant —A suit fer damages 
f r an i le^al di tramt upon an under tenant who 
has paid his rent for rent due from lus lessor to the 
superior landlord he* under the P nt Act Ghoiam 
tEEY r hrKDATA Marsh 204 2 Ray 108 
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DIGEST 0? CASES 


KENT ACT VI U OF 1869 (X i BENGAL BENT ACT. VJU OP 1839 (X 
OP 1860)~-eon/i»uerf j OP 1859 <)— continued 

— ” ~ ~ Bust / the dufcmlaut ‘ to be resumed end subject to ssswi 


to set aside collusive decree for rent — Question of 
title —A suit by A to set aside an alleged eollnsive 


meat of revenue the amount to be fixed by the Collec 
tor/ — Held that the decree was conclusive that the 


decree for rent obtained bj £ against C under which , lands were not considered mal at the time of the. etth 
decree A was ejected from his lands and his crops . moot in 1700 and farther that their resumption in 
■eizcd is distinguishable from a case of illegal j JaC3 did not create a tenancy and that therefore *. *S 
distraint by a landlord. Such a suit raises a question of Act VIII of I8G9 did not apply Forbes r 
of title and should not be brought under the Rent , BntTJioo Pot 0 C la R, 301 


of title and should not be brought under the Rent 
Act GoopR'arn Drrr t Pbeoyath Sihcab 

[0 W R, Act X, 7 I s 29 (Act X of 1859 b 32) 

94 Wrongful MM-** «^[g gSg* /?£S" A£T 

for property illegally distrained —A. suit by a ABT 110 ( I85y 8 l, CUB) 

raijat for the recovery of thu value of bis property Z Suit for rent — The him 

Illegally distrained as the property of another raij at tatiem m a suit for arrears of rent brought undir 


is one wliuli should be brought under the rent Act 
PAM BlllSTO ACHABJEE r ClTEYT LAll TeWABT 


95 — - . - ■ Wrongful distraint — II 

tegat distraint oferops~ ’wit for damages — Certain 
•nbdcsseea sued the lataindar and others empbyod 
by him for the value of crops seised and earned atvay 
under a certificate ns was alleged by the defendants 
granted to them by the Colit ctor but which they 


ler the rent Act the Tent Act X of 18o9 was that provided by 
iAxx Tbwaet b 32 of that Act and not that provided by Act XI\ 
[15 W R. 451 of 18o9 UyvoDA Pessaph JIIookebjes r Ksisro 
Coouae IfoiTRo 16 B I» R„ P C 00 note 
si distraint — II (19 W R, 6 

'f? *""" ’ 10 ! 

tsfi? c 9WBA«a,ffl 

but which they 2 Spe tal period of hnita 


gninrea to mem ny rue out "«««-« tuny ~ \ ^ a 

failed to produce Held the suit was properly <‘on --The period of limitation 

bronght under the Rent Act IUdita JfoHAV of 1859 has reference exclusively ; to snlti brought 


brought under the Rent Act Rauita Mohav i 
J.ASVAU r Jfcnh >vAttt Di® 

(3BL.B..A 0,201 I2TFR..00 I 

90 , — __ — - Wrongful dittromf — j 

Misappropriation of distrained crops —' The Rent l 
Act mate* no provision for a case where before the J 


under that Act Paoiov'O CooifAB Pab COTvramar 
r Mcddcs Mourv Pji Cnovrpnax 

[11 B L R. Ap , 31 nota 13 W R , 390 

ScBBEssrn Dee r JIahoited SraCAE 

pvr s,,243 


sale of the distrained property because the defaulter 3 • ■ Computation oftimfaeoor 

paid the debt demanded by the landlord, the crops ding to English calendar —Held in accordance irttfl 

distrained and alleged by the plaintiff to be his were former d cisions of the High Court that lor 
nude over to the raiyat who tho plaintiff stated, purpose of computing the penrtd ^of pro- 

bad misappropriated them In such a case a suit for senbed by s 29 of Bengal Act VIII of 18 J 

damages cannot be brought under that Act OrsEBn calculation is to be made according to the gl 

oollah , SttFOOLLAH Iff 141 ItlWOP PUTO Stn> ' “ 

__ raK0B*SE, , I. L. n ,4 calc. 507 

-L B S3 (Actx of 1865 I 31) (3 O X> E., 388 

„, (niu . month, tr Cl 

— CW t onal offer — A suit under. 2S Bengal niTrsnD/>s r TlAJCOOVAhSB Dabea 

Act VIII of 1RC9 aA mg the Conrt to determine the ****** " t " r ViniD00s r & 275 

rate of rent which plaintiff is entitled to receive and . v _. 

offerin'- to exeente a pottah at that rate must be ae RasHEE PebsiUO Set \E 03Eg e JAS WIW 
companled hr an unconditional offer by the plaintiff [3 C Xi it. ~oo 

to execute a pottsh at the rate directed by the Court SASOna PeksiUD Gisactr r PlTUtl 
The rnnmwft rf sneh »u ffer Ij fatal to the claim ft. li, R. 10 Cale 913 

and plaintiff has no ni-bt to male it a condition to the . , ,v .. M , » ,44 _£m 

’ . I !! J -J 


erecnli n of sorb a pottah that all previous arrears 4 7 ~ ' „ %.Art —The words 

should be pall at the rotes to be n fix*! If ear •*"* 1 ¥ tl9 *tZ 

r Jnioo NATH OnrocCK 2SW3, 176 ■» t rt , ' 0, > *• ® '”'“3 Jg*yt"3 rf 

rent doe at the pa*nng of the Art “• P*iy* 

2. Su l Iv co-parcener to three years after the passing of the Act rtstr W 

•Ste, , loud— let Tfl/JS5 l > s S3 el J —Held the date when the Art rasjed and n t to the somc* 
that a sait bv plaintiff a co-pareener in the Und quent date fixed f r its caning Into eper*! _ 
In que»ti n againit anrtber eo-paroener boilin'- as his I eabt ifonrv Doss r Vc tRrif CB Waram, 

•lv Und t •«**,, the same was not one copnltable SJobat r Rirvrt tsiTrs Deuu . . v n 
under the Tent Act. JoorA Scum r Owaiu^i^ob (XT' Ih, 1804 Act -a 

(3 Agra Rov.,6 \\ atsos r rrrrorATt Tot . 

a — rtr*> 

Crest on of te nance —In a nit In a Cml Court a 6 — — A < VoftW * 32—Sed 

derrro was oUtlned la 1543 tier Unrig the Und of tromgit for period preceding Jet —When a m 
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BENGAL BENT ACT Vm OF 1809 (X 
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was brought within three year) from the pa siogof 
Art X of 1859 for arrears of rent of 1266 to 1269 
and three months of 12G9 — Held that the suit was 
n A barred by Imitation wilder a 32 and that the 
claim for the * -rears of 12GG which were not due 
till 1SG7 was ta tune though that was a period 
preceding the passing of the Act M Asms tarn ee 
Dos see r I’au Saoce Sisan 

[W E., 1864, Act X, 88 

0 - Act X of l e 59 s 32 and 

t 30 — Su t for arrears of rent after enhancement — 
A landlord having obtained a decree for enhancement 
against his tenant sued him for arrears of rent Held 
(with reference to sa 30 and 32 of ActX of 18o9) 
that the suit might be brought within one year 
from the date of the final dcerce filing the rent in the 
suit for enhancement or within three years from the 
end of the month of Jeyt of the Fnsli orDilUyati 
year for which such rent was claimed. Jowoyie 
Dasi* r BraaovAtn Voy 

[ 2 W E. Act X 61 

See nrsBOYAta Boy e Goonoo Doss Biswas 
[ 3WB Act X 19 

7 Aet X of 1859 t 32— Suit 

for arrean ofrent—Cause of action —An arrear of 
rent fs not the within the meaning of s 5* Act 
X of 1859 until the rent Itself has been determined 
COiin. LocHtr*r BOY r Mohan 

[2 W It , Act X, 82 

8 Act X of 1859 t 32— 

Suit for arreart of rent— Act X of 1859 does not 
authorize the recovery of only three years rent 
Thus where a suit was commenced within three years 
from the end of the Bengal year 1263 the plaintiff 
was held entitled to recover the whole of that year's 
rent Doohqa Doss Chattebjee r Nobiy MonuY 
Ghosal 0 W R. Act X, 03 

0 Act X of 1859 e 39— Suit 

for arreart of rent — S 32 Act X of 1859 does not 
authorize the recovery of only three years rent but 
requires suits for the recovery of rents to he rnatl 
tuted within three years from the end of the Bengali 
or Push year as the case may be Gossadt Dues 
Aakain Poobee t Akubct Laal Baboo 

Jab 7W R 301 

10 Aet X of 1859 t 32— 

Suit for arreart of rent— Under s 32 Act X 
of 1859 the rent of any portion of one year (1273) is 
recoverable at any tune up to the last day of the third 
year (1276) after its close Exeunt Ram Rot « 
SnnBFOOHissA Begum 16 W H 623 

11. - Award of damagtt in 

former evit— Cause of action — Where rents are not 
sued f r within three years from the end of the year 
for which they are alleged to be due the fact that 
damages were awarded against the plaintiff in a for 
mer suit for not giving receipts for that year will not 
create a cause of action Ilrso Pebshad Boy 
Chowpby v Wooha Taba Debee 

[16 W R 194 


BENGAL BENT ACT vm OF 1889 (X 

OF 1869) — continued 

32 Suit ta contest enhance 

pient of rent — Where a nnyat s suit contesting a notice 
of enhancement was dismissed and the dismissal 
confirmed m special appeal in the month of May the 
landlord s suit brought in December of the same 
year for rent *t au enhanced rate according to notice 
was held to he barred by a 32 Act X of 1859 
Hubee KisHobe GnosB r Komodinee Kant 
Banebjee 10W K 41 

13 Suit for arrears of rent — 

The words of s 29 Bengal Act \ III of 1859 are 
intended to apply specially and exclusively of Act 
XIV of 1859 to the same class of cases as thoso to 
which s 32 Aet X of 1859 applied though that 
class cannot now he defined as it formerly could by 
reference to the jurisdiction of the Court m which the 
cases fall to be entertained. The class is limited to 
suits for arrears of rent simply as arrears of rent 
are defined m s 21 Bengal Act VIII of 1869 
Oobind CooyAB ChowdiiRY r Manson 

[16 B L R. 68 23 W B 162 

14 Sait for arrears at en 

hanced rates-' -Limitation • — The intention of s 29 of 
Bengal Act VIII of 1869 is that a suit for arrears 
at enhanced rates should not be deferred beyond the 
third month after the year for which enhancement is 
claimed. GaIsscott v Bajcbundbs Moorin' 
Mundex 25W R, 381 

16 Suit for compensation for 

land —A suit to make the defendant liable for com 
pensation in the shape of rent for the land which he 
held in the name of his servant is not a suit for rent 
to which s 29 of Bengal Act VIII of 1869 ap 
plies KlSHE-fBUTTY JIlSBAEf t ROBERTS 

[10 W II 287 

10 . Suit for arrears of 

rent— Act Xir of 1859 t 1 el 16— Pro formd 
defendants — Limitation — The plaintiffs sued the 
defendants who were ljaradars of the property In 
which they were co-sharers for arrears of rent 
extending over a period of sit years The suit was 
first brought in the Revenue Court and as their 
co sharers had not joined in the suit the plaintiffs 
made them defendants and their being defendants 
preventing the plaintiffs from continuing the suit 
in the Revenue Court they instituted it afresh la 
the Civil Court after Bengal Act VIII of 1869 
came into operation The defendants objected 
that under the limitation provided by s 29 of 
that Act no wore than three years’ rent could he 
recovered hut the Jndge held affirming the decision 
of the Hnnaif that the ease was governed by cl 16 
s 1 Act VIII of 1859 and that six years rent 
could be decreed Held on special appeal to the 
High Court that the fact of the co-sharers being 
made pro forrfid defendants did not alter the real 
character of the suit which was to recover arrears of 
rent and that therefore the provisions of s 29 
Act vni of J869 were applicable^ and a decree 
far three years rent only was given Otyga 
Gobiyd Sen t Gobiyd Cuttyder Das* 

[UlB L.B. Ap 31 18WR 347 
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BENGAL BENT ACT VIII OF 1869 (X 
OF 1859)— continued 

17 Suit for arreart of 

rent — Limitation — The period of limitation 
within which a suit for arrears of rent may under 
Penpal Act \ III of 1SG9 ■ 20 be instituted 
must In the absence of any special agreement be 
calculated from the last day of the year following 
tbo expiration of the year for which such rent is 
claimed X\ oostesh CnmnjEB Bose c Soobjkb 
Kasto Rot Chowddet 

[L L R., 6 Calc., 713 QCLE.,40 

18. fiWsf for arreart of 

rent — Limitation — The last day on which a suit for 
the recovery of arrears of rent can be instituted 
under s 29 Bengal Act VIII of 18C9 is tho last day 
of tbc third year from the close of the year in which 
the rent became pas able The word ‘ arrear ** In 
that section means rent in arrear TVoomesh 
Chnnder Bose v Soorjee Kanto Bov Chotcdhrg 
ILLS Calc 713 6 C L It 49 over 

ruled Kasieant BnuTTACHABJi t Rouctckaitt 
B nurrAcnAKjr 

[tL.E.,0 Calc, 3535 7 C LE, 342 

10 S«»t for arreart of 

rent— Suit aaawst registered tenant— A suit 
having been brought in 1281 for arrears of rent 
cf a dar patni for the years 1281 83 and part 
of 1231 against A as the widow and heiress of the 
fonner dar patmdar who died In 1250 A pleaded that 
she was not the representative of her husband as 
In 127C she bad adopted a son Whereupon In 1285 
more than three years from the time the rent of 
1281 became ilue the son was made a defendant 
It appeared that from the time of her husbands 
death A had allowed her own name to remain on 
the shensta of the plaintiff* and that the plaintiffs 
had no notice of tho adoption Meld reversing 
the decision of the lower Appellate Court that 
the claim for the rent for the year 1231 was not 
barred as against A and tho tenure but that no 
decree could be made against the son in respect of it 
Dwabkahath JIitteb r Lobovoo Mo*tjobi Pass: 

[7C LE, 233 

20 Suit for arreart of 

rent— J imitation — It having been decided n 
a f nner ease that the zamindar’* claim against 
defendant* for the rent of 1271 being a suit f r 
arrears of rent recoverable upon a liabilit y arising out 
cf matters net within the cognisance of a Revenue 
Court was n * governed by tho special limitation 
pri scnlie t Ij s. 32 Act X of lB i but by the 
entmary law of limitation Act XIV of 18 Or— Mel l 
that the »a min Jar’s present claim of a precisely 
similar nature a-amst the same parties ia respect 
< f tl j r 12"- was n t barred by the special 
limitati i |r-*rnbed by s 29 B ngal Art till 
«f 1 4^1 rr s[ filing to a. 32 Act X ef 

18 9 I «o i no i. ixjvab I At Cnowpirnr r Raw 

t nr-s < iiarrtasn 18 XV IL, 8 


2L 

rent— I m tat ui 
tl C lletrsC 
years Isilni l< 


Su t fur arreart of 
— Certain suit* Irougbl in 
urt f -r r«nt f 12*0 amt subsr'iun.t 
n d raW 1 In r< n trip rare cf tbc 


BENGAL RENT ACT VIII OF 1809 (X 
OF 1859)— continued 

defendant a plea that the whole of the estate Ind 
been resumed and that there was no distinct land f >r 
which plaintiff was entitled to any separate rent 
plaintiff was obliged to bring a civil 6mt to establish 
hn right to recover those rents Ha' mg obtained a 
decree he brought a suit for arrears of rent from 
1271 to 12<9 but obtained a decree for the rents 
of three years only the cause of action for the yean 
previous to 1277 having been considered to be barred. 
Meld that this decision was right as there was 
nothing to prevent the plaintiff from including in the 
civil suit which ho brought or any previous suit 
a claim for rent as well as for declaration of right 
HtTBODA Kami Boy v Cuckdeb Coomab Rot 

[S3 W R. 281 

22. — — Act X of 1859 t 32— 

Suit to recover rent «» cash and kind vith 
declaration of plaintiff t eight —A suit to recover 
rent m cash and kind uhuh comprehended a claim to 
have a particular sharo of tho rent declared as the 
property of tho plaintiff was held to be one which 
a Collector acting under Act X of 18o9 would 
have refused to entertain and therefore to be 
governed not by the limitation prescribed by Bengal 
Act Vin of 1669 s 29 but by the ordinary law 
of limitation Heeba Sn.on r Mzzb Anra All 
[24 W IL, 382 

23 rlct X of 1859 t 32— 

Tendency of suit for enhancement— 
tion —The three years* limitation provided by 
s 32 Act X of 1859 is In general terms and does not 
admit of any exceptions eg the pendency of a 
suit for enhancement for 1265 will not save limitation 
in respect to the rent for 1260 J.OBOEA’irn Bet 
r BOKopAKAjern Rot 1 W IL 100 

Daeucta Daeea v KowEsn CntrvxpEnDirrT 

[1 XV It, 142 

24. - - — • Grant of perteannnh 

— Contingency— When a person lets land 
under a kabuliat and subsequently grant* a per* 
wsnnah undertaking not to ask for rent till a certain 
contingency occurs the pcrwannali win not alter 
the original agreement so far as to prevent JimiUtrm 
applying to a suit for rent Bbbee r M*WOKE» 
Gnojrsi 1 InA Jur„ N a 31 

25 — Act X of lSS* t 82- 

Cante of action-Smt for enhancement of 
arreart of rent -A auit for anrars of rental 
an enhanced rate bnrnght more than three }tnn 
after the rmt hal accrued due was MI t« « 
barred by lapse cf time under t. 3- cf Aft X ox I 
notwithstanding that it was com nun red witbta cue 
year from the date of a decree made In a br«u^ 
in the Civil Court deelsnng that the jlalotiff was 
eutitbd to enhance The cause rf actum w*s iw 
— n payment of the rmt at the mhanrod rote ana 
not the declaration of tbo Civil XAmCt tba 
plaintiff had a right to enhance poiAWorrs 
CnowDjuJfEE r ItnoLawATit OnojJ . . v —t 
[ELE, Sap. VoL. 602 0 XV IL, Act X* * 

20 - Act X of t<59 t 32- 

Stit fur arreart of rent —The pan 
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BENGAL BENT ACT Vffl OF 1869 (X 
OF 1859) — continued 

hid sued the defendant it the end of the jenr 
12(2 to recover arrears of rent for 12/1 and to 
eject lam for non pavment The litigation lasted 
till 1270, when the j lasntiff obtained a decree winch 
1 vwever was not executed as the defendant paid the 
amount and eosta within fifteen daja In 12 C the 
j taint iff brought thia auit to recover the rents of 
12~2 anil f subsequent % ear*. Held that the plain 
tiff a claim for the rents of 12(2 was n t barred 
by the lapse of three years under a. 82 Act X 
oflSo*> Dctoayal 1 ARixuxnc r I! Anna hisnoat 
IIebi 8 B L R. 530 17 VT R. 415 

Isiias Cuaxdbi Pot *■ Rhaja Ashavuua 

[8 B L. R. 537 note 18WR 79 
Contra JlADnro Cbcvdee GnosE e Ratiuka 
C nowDirBArv 7W R. 405 

rejecting review of same case in 

[6 W It. Act X, 42 
IlntoifATn For Chowdhby r Goitres •catii 
C nownnKT 19 W R. 18 

27 Act X oj 1 So9 t 32- 

Sale for arrears of rent — Sale afterwards set 
aside — Subsequent suit for arrears of rent —A 
n lamindar aild the rights of Jt his patmdar 
for arrears of rent under Regulation \III of 
1819 This sale was subsequently set aside at 
the suit of B for irregularity A then sued B 
for the arrears under Act X of 18o9 and B raised the 
defence that the suit was barred more than three 
years having elapsed from the cl so of the year 
in winch the arrears became due Held (reversing 
the decision of the Iligh Court) that upon the 
setting aside of the patm sale tile patmdar took back 
the estate subject to the obligation to psy the 
rent and that the particular arrears of rent claimed 
must he taken to have become due ui the year 
in which that restoration to possessu n took place and 
plaintiff could sue within three years from the close of 
that year SwabxaMayi * SoAsni JlCKm Bar 
maxi 2BL.R.PC 10 11W R F C 5 

[12 Moores LA 244 

28 Su t for arrears of rent 

— Allotcan e of time occupied by suit for ejectment 
— W here limitation is pleaded in a suit for arrears of 
rent deduction must bo allowed to the landlord for 
the time he w as suing to eject defendant as trespassers 
Eshar Chuxdeb Ror r Khajah As3Anoollah 

[10 W R. 79 

29 Act X of 1859 s 32— 

Smt for arrears of rent — Assignment of rent in pay 
menf of bond — Plaintiff a zamindar being indebted 
on a bond gave the bond holder an assignment on the 
patnidars for the greater portion of the patm rent to 
be paid to the bond holder until the debt was liqui 
dated. The bond holder not receiving lus money 
sued the lamindar in the Small Cause Court where- 
upon the lamindar brought this suit against the pat 
uidars for the rent due The lower Appellate Conrt 
reversing the deem n of the first G urt hcl 1 that the 
claim for the rent ffl 3 was n it barred by limits 
tion because brought within three years fr m the time 


| BENGAL RENT ACT VIII OF 1800 (X 

OF 1859 )— continue i 

that plaintiff knew of the non payment of the rent by 
defmdants Held upou the principle of the decisu n 
of the Privy Council in Snamamayt v Skas! i 
Mukht Barmam 2 B L R P C 10 11 W R 
P C 5 that plaintiff was entitled to recover the rent 

Of 12/3 MOUESn ClIUVDER ChAKLADAR r GCNQA 
Mover Doss be 18 W R. 69 

30 ” — Suit delayed pending 
final decision as to rent — A previous suit was 
brought in 1859 which w as not finally decided in 
appeal by the High Court until December 1855 the 
effect of which decision was to take the talukh then 
m dispute out of the class of those protected by s 61 
Regulation \ III 1(93 and to make it liable to en 
bancemcnt Held that the plaintiff s cause of ac 
tion for rent did not accrue until ascertainment of the 
rent by that decision and that licr present suit for 
about five years rent from 1st July 1859 having 
been brought witlun one year from the date of that 
decision could be maintained Macuud Chukdbu 
G nOSR V P AD1I1EA CnOWDHEAIK 

[0 W R., Act X 42 

3L Act X of 1859 s 82- 

Smt for arrears of rent —Deduction of time when 
bond fide suing defendant as a trespasser — A 
landlord can be allowed a deduction in respect of 
limitation for the time he is suing & tenant as a tree 
passer only when be is acting under a bond fide 
belief that the tenant is a trespasser and not m suits 
when from the circumstances of the case he must 
have known of the defendants right to hold as a 
tenant Hueovath Rot Chowdbbt v G pluck 
RATH CnOWDHBT 19 "W R, 18 

32 Tenancy in abeyance— 

Jlesjudtcata — Limitation— A the lamindar granted 
a patm lease of certain talukhs to B who assigned 
it to C and D On B a death C and D applied to 
the Collector for registration of the patm talukh in 
their namee as assignees of B A objected to the 
registration on the ground that the lease insured only 
for the life of B As objection bcin" overruled he 
instituted a regular suit to eject C and D the present 
defendants which was decided against A finally by 
the Pnvy Council in 1874 During the pendency of 
this litigation the tammdar sued to recover the rent 
for the year 18C8 not upon the basis of the patm 
lease but for use and occupation treating the tenants 
as mere trespassers This suit was dismissed on the 
ground that the plaintiff ought to hav e sued on the 
lease In 1875 the plaintiff brought the present 
Suit for the rent of 1868 on the patm lease The 
defendants pleaded res judicata and limitation The 
plaintiff contended that the suit was within time on 
the ground that tho right to recover the rent was in 
suspense during the pendency of the litigation regard 
Ing the lease Held that the suit though not res 
jud cala was barred under s 29 of Bengal Act VIII 
of 18C9 Stt-onkinmyi V Shashi SSukht Barmam 
2 B L B P C 10 distinguished. V ATS ox A Co 
r Dnov*v»BA Chuvder Mookerize 

[LL.R, 3 Calc. 0 

33 Deduction of t me whilst 

another suit was pending — Limitation — A sued for 

2c 
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enhancement of rent of certain lands for a specified 
year On the dismissal of this suit A more than five 
years after the rent fell due sued for arrears of rent 
for the same year Held that A wa9 not entitled to 
deduct the time occupied in the conduct of Ins cn 
hancemeut suit ficm the period which elapsed since 
the rent first fell due in order to bring his case with 
in the pened of limitation prescribed for such last 
mentioned suits by s 29 of Bengal Act VIII of 
I860 Bbojemduo Coomab Boy c Fakhax Cnu\ 
deb Boy I L. R 3 Calc 791 

34 — Limitation— Holiday — A 

lent suit under Bengal Act VIII of 1809 must be 
brought strictly w ithin the term of three years pre 
scribed by s 29 of that Act which contains the only 
law <f limitation applicable to the case !\ here 
therefore the last day of the term so tired was a 
close holiday and the plaint in aucli a suit was filed 
on the fellow mg day — Held that inasmuch ass 29 
contains no piovision fir relaxing the term fixed by 
it such as is contained m the general law of limitnti m 
tlio suit was barred Pubbai. Cnrjmrn Chose t 
Mrrrr Lain Gho e Jahiba 

[I1R4 Calc 60 2CLB, 643 

35 Limitation — Atii tfor ar 

reart of rent —After the expiration of the pen id 
prescribed by e 29 of Bengal Act VIII of 1869 
a plaintiff suing for arrears of rent cannot insist on 
the pencil noy of another suit brought by him for 
possession of the land as preventing limitation from 
runnm„ where there has been no time during which 
such rent could not haae been recovered if he had 
acted on his n"ht of suing for it In Bom Sumo 
moyee \ Shoshee Moolhee Durmoma 12 Moore* 
I A 244 211 L S PC 10 the claimant of rent 
was until the setting aside of tho sale that had taken 
place in the position of a person whose claim had been 
satisfied The rmlit to sue in that case had been sus 
pended and it w as therefore distinguishable from the 
present The plaintiff s ancestor puichased a talohh 
from the Government subject to an ljara therein held 
by the defendants which expired in I860 A snit 
brought by the plaintiff in 1874 for possession was dis 
missed finally m 187G the defendant » claim to remain 
m possession under another t enure being allowed The 
plaintiff in 18“G sued the defendants for arrears of 
rent fi r tho years 1RGG — 1872 Held that the suit 
was barred under * 29 notwithstanding the proceed 
ui"s of 1874 TTuiio Pebshad Boy t GoyaE 
Das Drrr 

[I LB. 9 Cftlc 255 12CLR 129 
L.B. 91 A 82 

Affirmum the decision of the High Court in HubO 
Peosad Hot * Oopax Doss Dett 

[I. I* R. 3 Calc. 817 2CLR 460 

— Limitation— ^uil for ar 

reart of rent — The defendant held a patm in respect 
of a share in a rammiLin which share was hcl 1 and 
the patnl granted by a Hindu widow who died in 
Pons 12*1 Tbe plaintiffs were the heirs who sue 
cecded to the xammihm on the death of the wj low 


BENGAL RENT ACT VIII OF 1869 (X 
OF 1859 )— continued 

In Pons 1284 they brought a suit » 0 ainst the deftn 
dant for tho purpose of setting aside the patm and on 
the lGtk Pous 1285 obtained a diciee didanng the 
patm invalid and gmng them khas possessun with 
mesne profits Tins decree was however reversed on 
appeal on the Cth fcrabun 12S8 aud their suit was 
dismissed In a suit for arrears of rent from 128° 
to 1238 — Held that the plaintiff w as nrt protected 
from the operation of the law of limitation during the 
pendency of his suit to stt aside the patm and that 
his suit was barred except as to the arrears accruing 
within three j ears preceding the suit Hurro Per 
shad Toy \ tr opal Doss Dull I L 11 9 Cale 
2 j5 fi Bowed 2lam Surnomoyee v S/ioshx Moolht 
Durmoma 2 D L X P C 10 distinguished 
Sheriff v Diva Isath Mooserj ee 

[I L R., 12 Calc, 258 

8 30 (Act X of 1859 bb 24 and 

33) 

See JrniaDiCTiov op Rfvfnue Court 

[13 W XL 433 

V suit undei the R cut Act \ of 18a9 e 24 was 
not maintainable unless the defendant wa9 an o^eiit 
or servaut employed in the management of lands <r 
collection of rents The Bengal Tent Act 1SG9 
however does not define who arc agents 

1 Agent Suit against— Suit 

for papers t n possession of sadar amlahs — It was 
held that a nut for papers m the poesessi n of so lir 
amlahs employed hi keeping the books of the fmee 
and in perfuming the other duties incidental to the 
office of sadar ami ihs and not mofusad amlahs was 
not one cognizable under the former Act Mofev 
DBONABAIN SlNOH 1 LAIXA RUTTOTf 

[Marsh 239 2 Huy 278 

OODOY >ABAJN SlRCAB l KBISYO CHDKDEE TOT 

CnowmrnT 13 w It- 

2. Agent Suit against— Teh 

tddar —A suit to recover from defendant rent col 
lected by him for tho plaintiffs as their tehsil lir f r 
the due performance of which office he lnd b’uml 
himself bv agreement under security w as held to be 
maintainable nndcr the Pent Act 16-9 0«XTr 
PamTo’ioo BhOOMick 10 vy aw on 

SnuisTEEDiirn Bose r Shaha Cnrn£ 

3 Agent Suit against— Teh 

tildar —A claim for moneys collected by the defen 
dant as plaintiff’s tehsildar was held to be one copra 
able under the Pent Act and the fact that the matter 
was referred to arbitration and au award made was 
held to make no difference ShOsuee jronAv gni iia 
r Sheee Sib cab 6W E. Act X 13 

4 — Agent Suit against— Vo » 

orgomasHa —The suit of a rammdar against a »»• 
a comashta for papers accounts andmoneys eol 

is cognizable under the Rent Act Kalee Nath 
GH03AEV CnCKPSE ClICEV SlUCAB ^ ^ Bl 
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6, . — Agent Sait agaimt— Gene 

rat tnmigrr — M here an a «.nt yiiscinpliycd as the 
mana-er of a trading business anil as a general mina 
per and m Cat raivscity ret used rents c- Heeled by 
sub*a~ciits employed by the zammdar —Held that n 
nut f ir reuditi >n of aeemnts against such a "cut was 
not co^tu table undi r the T cut Art Bcta s Koovwin 
c Jaseee Pershad 3 Agra, 292 

6 — - Agent ^aitttyumjf — Agent 

and lurdie i — A suit by a zamindar a -alnst an agent 
and bis sureti-s f r money riceirrfby the a e mt in 
cdlection of the rents of the lammiLin should be 
bnin-ht under the 1 rnt Act "oozeer lu r 
Doorqa Cnmx Tor R Act X, 79 

7 — - Agent Sait aga mt—Su t 

for aeccuntt from ktt r of agent — Semite — \ suit 
tor the dMrrery < l ter mate not It r the Pent Act If of 
18„9 lay against the heir of an agent the \ct being 
intended to facilitate the recivcry I are Mints by 
aamuidaTs and t make, the heir f an agent equally 
reap nsiblc with the a^ent Goer mu Ho bsii» r 
Pam Coomab Cno worry 8 W R 461 

8 — Agent Suit aga net— Suit 

agaimt agent f r rent rtce eeil ami m tap pro 
pnated —An agent may be sued under the Lent Act 
for rents reeen ed by him whether i r n t lie lias com 
nutted noth respect to such rents anofTcneeuuderthe 
Penal Code Skixhyb r PrirB Ui Kiiav 

[2 W E. Act X, 105 

9 Aet X of 1859 t 33— 

Agent Suit agaimt — Account* —S> 33 Act X ot 
18o9 gives the benefit of the extendc l -period of lum 
tatiuu to a man who sh w» reasonable diligence but 
not to one who haiing the means of knowledge care 
lessly neglects to me estimate the accounts DiUM’CB 
Sr*OM POOAE r I AlIUA'S SUNDAE 

12 B L.IU, A C„ 299 11 'W It 162 

S C bef ire remand 

[2B L.E. A. C 270 note 0 W It, 32& 

10 Discaetry of fraud. -■ 

Agency Suit for an account and for money mil 
appropr ated by agent — TV here the plaintiff alleged 
that the fraud committed by the agent came to his 
knowledge on a certain date and the suit was brought 
within one year from anch date and within three 
years from the termination of the agency — Held that 
the case came within the proviso of a 33 of Vet X of 
18o9 and the suit was not barred by limitation 
Held further that in suits for money misippro 
pnated by an agent where fraudulent accounts have 
been rendered the plaintiff has an ext ended period of 
limitation of one year which in the Words of s 33 of 
Act X of 16o9 runs from the time when the fraud » 
first known to him t but in any particular case the 
Court hiving regard to tho nature of the fraud the 
facility with which it may be known and the likeh 
hood of attention being called to it may infer sucl* 
knowledge when thi means of knowledge first come or 
have for a reasonable time been within the plaintiff’s 
reach or mother words may hid the j lain tiff faxed 
w ith constructive knowledge of the fraud The Court 
must therefore uiiiery such case ascertain when the 


BENGAL BENT ACT, VIII OF 1309 ( 

OF 1859) — continued 

plaintiff first lud ku iwledg actual or constructive 
the fraud Jlacdml sh > II oomesh thunder Do. 
3 If 11 Act 1 121 D’nmpnl Singh a Pohonu 
ilundul 11 If 11 1G3 and j II I 329 a: 

Hnree Mo/ un Oookoo s Anti fid Chunder MooTcerj 
SUP Act \ C3 rif erred t< hlUIOVl Swc 
DEdr MirMjK Lhlb, 20 Calc 41 

lh — — Act A of ZSo9 t 33 

^»nf on account stated — Agent — By t 33 of A 
\ of 18./* amts f r tlic ri cos cry of m ney in t! 
ban Js of an n'rnt or for the dilu iry of accounts 
p ipt r» by an agent may be brought ot any time durn 
thea-cucy or witlnn one year after the detenmnati 
<fth agency of such agent II eld where an age: 

was dismissed and after such dismissal rendered ( 
account show mg a ball nee due to the landholder th 
a sn't f >r su li money mi lit be maintained notwjt 
standing the Japso if more than a year from the di 
mi al of the agent before the suit was commence 
because a cause of action arose out of the admitt 
balance of account S>inl5*— Tlwt a suit may 
maintained upon such account stated in wluth t! 
period of li mtatrnn svould be i emulated not by Act 
of iSoO but by Act XIV of l8o9 Semlli — If t] 
account so rendered were fraadulent then the latt 
clxuse of s 33 of Act X of 1859 that if at 
fraudulent account shall have been rendered by t 
agent the suit may be brought witlnn one year fro 
the time when the fraud shall have been first know 
to such person would apply to extend the tin 
CnoWDUBY ClUTTEBPAL fainon r Fouxdar Re 
[Marsh, 405 2 Hay, 60 

See Pearee Mourn OnosE 0 Jabdin 
fsKisNEB L Co 22 W E., 33 

12 Act A" of 1859 t 33- 

Suipennon of agent— Determination Of agency — 
a principal suspends all agent the ageuey must be he! 
to hose been determined within the meaning of e 3 
Aet X of 1859 Mcddto Mcmrir Roy «- Gopj 
MoirtrvRor W H. 1804 Act 20 

llAIUTAB CnAND V JEDOO JfOHUK lIlTTEH 

[6W B. Act X, £ 

13 Act X of 1 So9 1 33— Su 

agaimt agent and turely of agent — A suit by 
xammdar against his agent and the agent t surety f, 
money improperly and fraudulently charged by t) 
agent in his accounts is barred if not brought with 
tmo year from the rendering ol the accounts which 
the time of the accruing of the plaintiff a cause 1 
action he then having the means of knowing of t) 
fraud llACirsiosn e V\ ooseesh Chcydeb Bosb 

[3 W E. Act X, 12 

HERO COTR3 hABAIN SCTQS T PiC-OCHEB LoSBS 
[0"W H Act X, 3 

14. ActXcflSo9 t 3o — 

against mretg of agent for loitet occauoned l 
emit lement — A auit under Act X of 18o9 a-min- 
the surety of an agent emphyed in the collection c 
rents for losses occasioned by the embezzlement t 
Ins principal is net governed by the period of limit- 
tiou prescribed by s 33 of the Art bat by tht 
202 
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BENGAL RENT ACT, VIII OF I860 (X 
OF 1859) — continued 

prescribed by s. 30 namely one year from the date 
of the accruing of the cause of action Beeoasmoyee 
r 2s usseeboolab Marsh. 410 2 Hay 510 

15 Aot T 0 j> J859 s 3 . 

Admission of amount bg agent — Cause of action — 
The principal acquires no fresh cause of action against 
the agent from the date on which the agent admitted 
the amount which was due from him and executed an 
agreement to pay it Mabatab Chamd v Judoo 
M oHtnr Miiteb 5 W It. Act X 01 


16 


- Act X of 1 


s 33- 


Fraud preienting Knowledge of rights — In a BUit 
against au agent under s 33 Act X of 1859 where 
fraud is alleged before applying the limitation pre 
scribed by that section the plaintiff should have au 
opportunity of provmg that by the fraud of the de 
fendant he was kept from a knowledge of his rights 
Ram Kant Chowdbey t Ueojo Momrv Mozoomdab 
[0 W R, Act X, 20 

17 Act X of 1859 s 33 —Cause 

of action— Suspension of agent — In a Buit for the 
recovery of money m the hands of an agent the limi 
tation prescribed by s 33 Act X of 1859 counts from 
the date of the suspension of the agent Radbika 
Pebshad Chatteejee v Ramdhun Poobobeet 

[6WR Act X 27 

18 Act X of 1859 ss 30 and 

33— Claim against sureties of deceased agent for 
misappropriation of money— S 30 and not s 33 
Act X of 1859 is applicable to tho case of sureties of 
a deceased agent against whom a claim is made for 
moneys appropriated by lum and the cause of action 
accrues from tho time when the plaintiff had means of 
knowing what was the amount due to him from the 
deceased agent — i e from tho date on which his 
accounts were put in by his sureties and not from 
the date of his death. Fusee Sooydeey Dbbia t 
Bbolabatb Roodho 8 "W R. 169 

10 Act X of 1859 s 33- 

Fraud— Cause of action — In a suit against an agent 
for moneys received on plaintiff g account in which 
defendant sjt up a plea of limitation plaintiff sought 
to extend the period of limitation on the ground that 
fraudulent accounts were dein cred Held that tho 
J udge should have found specifically when the fraud 
was first known to the jlaintiff ; limitation in such a 
case running from tho date of knowledge of the fraud 
not morcly from that of suspicion of tho fraud or of 
delivery of accounts Dhuypct Shtob Dooarn r 
Rubman Muydul 0 W It. 329 

[2BL.IL A. C 270 note 

XltiBEB Mobtjh Goonoo v Amnni Cbtodeb 
Mookbbjee 6 W R. Act X, 63 


33— 


20 Act X of 1 So9 . 

oyo nit surety of deceased agent— In i 
by the mans'* er f a factory to recover from a surety 
certain sums collected as rent by a deceased patwari 
W^t pleaded limitation — 
*** «w* entitled to reckon the 
t5 2 e . kw gate liim to bnng tho suit from 
the .Uto <n wl Mi h aem, r 1 fr ,n tl o surety .nf r- 
tnati n f th stst f In* acc nnts. If a person ■ 


BENGAL RENT ACT Vm OF 1809 (X 

OF 1859) — continued 

ignorance of the state of his accounts is owing to his 
own negligence ho can claim no benefit under t 33 
Vet \ of 1859 Riddell r Chuttbbdhabeb Lail 
[12 "W R , 110 

21 Suit against agent for ac 

counts — A suit under s 30 Bengal Act \II1 
of 1869 against a gomaslita to obtain accounts after 
tho agency has determined mast be brought within a 
year from such determination The proviso in that 
section refers to Buits for mopey and under that pre 
viso where a fraudulent account has been gn en m by 
the agent concealing the fact of the receipt of cer 
tain moneys the zammdar lias one year from the 
disco \ery of the fraud to bring his suit for anch 
money Jam All Cbowduby t Isuan Cbdhdeb 
bEiM 16 W R 149 

22.— Suit to contest an account 

against gomashta — In a suit to contest an account 
brought against a gomashta under Bengal Act V III 
of 1869 tho only ground on which tho plaintiff can 
claim an allowance of time beyond the period of limit 
ation provided ms 30 is by showing that then 
waa frond in the case and that he came to the know 
ledge of it within a year before the date of hw oc 
tion Radba Kishobe Roy v Ameek Cbumdeb 
Mookhoty 20 VT R. 386 

23 Suit against agent — Delay 

after dttcorerg of fraud of agent — A suit against an 
agent for tho recovery of money under Bengal Act 
VIII of 1869 s 30 though brought withui three 
years after the termination of the agency was held to 
have been barred as not having been brought within 
a reasonable time from the date of the discovery of 
the fraud alleged against the agent JAM An 
Cbowduby r Iaeini Chuhn Pukeest 

[21 W R 107 


24 . - . — Suit against xammdan 

agent —There is no limitation but that prescribed by 
■ 30 Bengal Act VIII of 1869 to the bringing of a 
suit against an agent with regard to zamindan matteri 
(e g tahsildar and collector of rents) for the recoi cry 
of money or the delivery of accounts and papers 
1 AM BBITB09A CBOWDBBY t HffYOOMAM SlKOB 

[21 W R. 240 


25 Suit for account— Subie 

guent suit for amount falsely entered — lies judicata 
— Plaintiff brought a suit for collection papers against 
the defendant his agent and got a decree llavuif, 
received and inspected the papers he brought anotlur 
suit for moneys which he alleged, the defendant had 
falsely entered as expended. Held that the smt wss 
barred Quttre — V\ hether the Rent Act s 30 con 
templates the bringing of two successive suits —one 
for an account and the other for the am met due on 
that account Goloke 2iATB Sby Biswas r Raw 
Kamt Dby SrncAB 3 C I*. H 


20 -Act X of 1859 t 33- 

Suit against agent — Change of employment —A suit 
against an agent under Act X cf IB-/* » 
resisted on the ground tliat the defendant » emp' ▼ 
merit as talisildar had terminated ly the plaintiff 
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BENGAL RENT ACT VITI OF I860 (X 
OP 1859)— continued 

having employed lam as a moon shoe and till difin 
dant relied f T proof cu the fact of his subsequent 
re-appomtment as tahsildar The lower Vppellate 
Court construed * 33 as applicable to the ca e 
Held that this was not a correct interpretation < f the 
section and that so 1 ng as the defendant continued to 
be employed m the plaintiff’s service his agency had 
not terminated Simon Sinoq Deo r 11 am 
GOU. it BUNDOPADHYA 21 W R. 154 

27 Suit against agent — The 

fact of an agent furnishing Lis principal with an ac 
count under his signature with a letter upon which a 
balance appeared due is a cause of action irrespective 
of Act X of 18v9 s 33 and the pnnciplt is applic 
able to cases dicidcd under the present law Peases 
M onri Chose r Jabdine Seinneb A Co 

[22 W R , S38 
See Chowduby Chattehpaul Singh v Foujdae 
Hoy Marsh 405 2 Hay 509 

28 — Fraud of agent Evidence 
of— hot fit ng accounts in proper time — In a suit 
by a ramindar against a gomashta where fraud is not 
alleged the Court cannot assume it merely on the 
ground that the accounts were not filed till the close 
of the year of the determination of the agency 
Kooyjo Lax Mundui. r Dabze Peb&has Tewabej 

[22 W R 398 

29 SW for an account 

against an agent— Limitation —A suit for an ac 
count against an agent employed to collect rents u 
barred under Bengal Act VIII of 18C9 s 30 after 
the expiration of me year from the time of his resign 
ing or leaving his agency hotwithetanding the 
general provisi ns of s 19 of the Limitation Vet of 
1877 by which a new period of limitation according 
to the nature of the original liability is all wed pro 
sided that the acknowledgment of liability is made 
in writing before the expiration of the period pre 
scribed fir the suit a suit cannot be brought upon an 
acknowledgment or account stated signed by a 
person who has been an agent to collect rents if his 
signature was not procured till more than a year after 
the determination of his agency Pabbutinatii Boy 
e Tejosioy Banerji LL.R 6 Calc. 303 

Golap Chand Inowlucka r Xhisto Cuundze 
Pass Biswas LLR. 6 Calc 314 

30 JViiieipaZ and agent — 

Acc'unt Su l for — Zammdar — Limitation — A suit 
by a tammdar Bgamst his land agent for payment of 
sums not accounted f r by the latter must under 
s 30 of Bengal Act VIII of 18G9 be brought within 
three years from the term mat ion of the defendant s 
agency The rammdar should never bring a suit of 
this kind f r an account merely or for the delivery of 
accounts or account papers merely j but the suit 
should be framed for an account and for payment of 
what on the taking of the account may be found due 
from the defendant to the plaintiff Snogni 
Bboosbuh Pax e Gcbtt Curran Mooehopadbya 

[I L R 7 Calc 89 8CLH £85 

3L Amt against tahutdar — 

Special agreement— Limitation — The defendantwas 


BENGAL BENT ACT Vm OF 1889 (X 
OF 1859) -continued 

tahsildar of one of the plaintiff 8 zamindaru and 
after his dismissal on the 24th of August 1876 he 
submitted an account which was found to be in 
correct and time was given to him to make good 
certain items on his executmg an ikrar promising to 
pay whatever balance should be found due from him 
ti the plaintiff In a suit brought on tho 28th of 
October 1878 to recover the balance found on enquiry 
to be due — Held that a 30 of Act V III of I860 had 
uo application the special agreement taking the case 
out of the scope of that section and therefore the 
suit w as not barred by reason of having been brought 
more than one year after the defendant s dismissal 
Beze CnunDEE Manickya t Hubeo Chundeb 
lie kills’ I L R 9 Calc 211 

[12 C L R 329 

32 Sntt against admmistra 

tor of deceased agent for sums misappropriated — 
In April 1875 A entered into an agreement in writing 
with B whereby ho agreed to act as the manager 
of It s xamindans and other |landed properties for 
three years on certain terms therein mentioned 
The agreement was duly registered. On the 16th of 
June 1882 B sued the Administrator General of 
Bengal as administrator of A s estate to recover 
certain sums of money set forth in detail in the 
plaiut as having been recetved by A and not 
accounted for atatiug that they had been misappro 
pnatedby A Held that in respect of such sums 
as were received by A in virtue of his position as 
manager under the registered agreement the limit 
ation of six years applied but that m respect of 
the sums received by him in the course of trans 
actions which did not come within the scope of the 
registered agreement the limitation of three years 
applied Held also that the suit was not such as 
is contemplated by Bengal Act \ III of 1869 a 30 
Haeendeb Kishobe Isinoh t Administbator 
GenzbalopBenoal I L R. 12 Calc. 357 

b 31 (Bengal Act VT of 1882 

s 8) 

See Benoal Bent Act 18C9 s 47 

[18 W R 128 

See Limitation | Act 1877 s 5 

[I L R 7 Calc 690 
Sc* Pabties— Pasties to Surra— Bent 
Suits tob and Intebvenobs in eucn 
Suits 21 VT R, 277 

L Bengal Act VI oflS62 

s 6 — Suit for enhancement of rent — The limi 
tation of six months prescribed by a 6 Bengal 
Act VI of 1862 applies to deposits made after 
rents have become due and does not interfere with 
the limitation for suits for enhanced rent as pre 
senbed by s 32 Act X of 18o9 Tabamonee Kook 
WAEEB c JEEBUN M UNDAB 

[8 VT R., Act X, 08 

2 Bengal Act VI of 1SS2 

s 6— Applicability of Act— Deposit of rent — 
Bengal Act VI of 1862 applies to cases where 
the amount which the raiyat thinks due u depisited by 
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BENGAL BENT ACT VIII OF 1859 (X 
OF 1859 y-<onUnucd 

him and the landlord may either accept it or sue for 
whatever ho himself may deem due to him for the 
same period for which tbo deposit is made but not 
to enits for rent for the j car preceding that for which 
the deposit tg made Mahomed SbUbUBOOlah 
Chowphby r Boomya Bibee 7 W B, 487 

8 — ■ Bengal Act VI of 1862 

3 6— Suit* for enhanced rent after notice ~~ 

Bengal let \ I of 1862 e 6 refers to the period withiu 
which suits on account of rent which has accrued 
prior to the date of the deposit under s 5 may 
be brought and not to suits for rent at an enhanced 
rate after notice Ahmed HosSEin r Keramut 

[8W R. 353 


Botice of payment 


deposit — - - 

Limitation — By a condition in the lease of a talnkh 
additional rent became payable in respect of all lands 
which not bem 0 in ft 6tate of cultivation at the time of 
the dense should be subsequently brought into 
cultivation ao soon as the lessee had enjoyed them 
rent free for the space of seven years. Bent haring 
become due under this condition on certain lands 
which had not hem in a state of cultivation at 
the time of the making of the lease the lessee depo 
sited in Court as the entire rent payable in respect 
of the talukb the same amount as he had paid in 
previous years In a suit brought a year after 
the lessor had notice of such deposit to recover the 
entire rent payable in respect of the lands newly 
brought into cultivation — Held that such suit 
having been instituted more than six months after 
•ervico of notice of such deposit on the leasee was 
barred under s 31 of Bengal Act Mil of I860 
Bam Subkeb Senatutty r Bib ChundeR Manikya 
[LLB 4 Calc 714 

g and fl8 40 47 — Dxmita 

lion — Deposit of rent — Suit for enhancement of 
rent — To bring into operation the special limitation 
enacted in t 31 of Bengal Act VIII of 1809 wheic 
deposit had been made under s 46 the deposit 
could ouly has e been efftcti vely made of rent that had 
accrued due before the date of such deposit Scbja 
Kant Achabjsa r HemakTa Kcuabi 

[L L. R. 20 Calc 498 
L. It 20 1. A 25 

b 32 (Act X of 1859, s 08) 

See Parties - Parties to isurrs — A gents 
[LLB, 9 Calc. 450 
11 W R 43 

3 33 and 34 


BENGAL RENT ACT VHI OF 1889 (X 
OF 1859 ) — continued 

suits under Bengal Act VIII of 1869 by the provi 
giona of s 34 of the latter Act Drabamayi Guptia 
t Tabachaban Sen 

[7B1E 207 16WE, 17 

s 37 (Bengal Act VT of 1863 


i 9) 


b 10) 


See Appeal— Measubement op Lands 

[6B L E 1 
See Execution op Decree— Decrees 
under Rent Law 7 C L R 345 
See CASE3 under Measurement OP 
Lands 

• b 38 (Bengal Act VI of 1883, 


See Bengal Rent Act 1869 s 102. 

[23 W E. 171 
LLE. 3 Calc 151 

8 34. 

n<» execution op Dycbee— Decrees 
under Pent Law 

[LL.IL 7 Calc. 748 

— — ~ W* for rent— Act Mil of 

IBS'* s 11^ ~S 119 of the Ciwl Procedure Code 
(id 'til of 1ft *>) *n made appl catt t rent 


B 11) 


See Appeal— Measurement op Lands 

[24 W R 171 
See Cases under Measurement or 
Lands 

See Res Judicata— Competent Court— 
Reyenue Courts „ _ nrJ 

[I L R 10 Calc 507 

— e 41 (Bengal Act VI of 1882 


See Cases unpeb Measurement op 
Lands 

^ b 44 (Bengal Act VI of 1882 


Set Damages Surr tob— Rent burrs 

[LLR 8 Calc. 290 
W R. 1804 Act X, 22 68 73 84 
1VR. 100 290 343 
3W IL Act X, II 
s - -- — - e 40 (Bengal Act VI of 1882 

s A'i—Pattu tahikhdars — Under tenants 
Bengal Act \ III of I860 e 46 applies to patm 
talukhdors the term under tenant being wide 
Soil to include tUra Tnnoon DlSS Oos.i« 
r PZAREE MOBUN MOOKZEJEZ 22 W JL. 441 
2. - Bengal Act 7 I of 1B62 

t 4— Deposit of arrears— Tender— Registration of 
Iran fee- Ad X of ISoO s 27 — O S purchased 
from the femur rail at Tns jitedan right and entered 
into possession of the land H M the s ta hfe 
bad notice of this but while OS wa F®, 

session he sued the former tenant and obtained 
a decree against him for arrears 0 f rent under which 

he sold the tenure in execution O 

the amount of the arrears but by mistake as r 3 J» b ‘ e 

to D(thc wife of II M’s brother) of Lodi Syud 

pore Instead of to H Hot Lodi Cnlpo SX 

was aware the amount had been depwfej 

the deposit was a sufficient tender under 

Act M of lftC2 and that registmti n of the t»n»I * 

of the raiyati tenure «a. not necesMry , 

as s 27 of let \ of 1859 did not apply 

not being one intcrrmrluitc between the {* 

and the eult.vator UmACIUBAn SzrT r HAW 

pkosad Missy 1BL.D 
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BENGAL BENT ACT V3U OP I860 (X 

OP 1859) — cob t nued 

S C ttoout Cars’* bEir r IlrBSB Febshad 
Mis er 10W E 101 

3 - Bengal Act VI of 1862 

s 4 — Tender of payment of rent — A r&iyat e tend r 
of pavment t > be valid mu t be made at tbe pr( per 
place and t a pen n authorized to receive the tame 
£siu» CmrxDtB Roy r h rajah \ssanoollah 

[16WIL 70 

4. Bengal Act VI of 1S62 

s J — Tender n t follotced by deposit or payment — 
Boirer to atcard interest — 4ct \ I of 1662 does 
nt ( rbid the Court to advert or give effect to 
a tender nrt foil wed by a depi sit tr payment into 
Court of the tn ney n r d es it alter or affect the 
diieretionarv power cl the Court to award mt rest 
or ceils in a decree f r arrears IfisSOVATH Det r 
Hrano Feb had Ciiovydhrt 2 W It. Act X 88 

5 — Bengal id VI of 1862 

s 4 — Tran fer <J tenure— Act \ of 18o9 e 27— 
Brgistrat on of transfer — 2 * * 5 4 Bengal Act 1 1 of 
160- applies only to uudcT tenant* and raiyats of 
whose p<*sesti n there can be tio d>ubt Dim 
Chand r MraiE Ciiavd Sauoo 8W H, 138 

0 Bengal Act VI of 1862 

s 4 — Set OS'— Deposit of arrears of rent —In a 
suit for rent where def ndant claimed credit for a 
sum which he had dtp iited under the pTovni n* of 
» 4 Bengal Act 11 of 16C- in the Deputy C 1 
lectoratc cf the subdiv uion w itbiu which plaintiff s 
mal kacben w*i situated giving notice to plaintiff 
under * 5 — If eld that defendant was entitled to a 
itt-tff Gbjsh Chcnder Sen «j Eastern Bengal 
J CTE MAKTTACnTBrNO COUYANY 10 W lb. 402 

7 — Bengal Act VI of 1862 

e 4 — Depos l of arrears of rent — Ofliirjioa to 
tender —A party n n t entitled to benefit from a 
deposit under Act 1 1 (Bengal) of 18C2 if it was paid 
in with ut a tender to and refusal by the opposite 
parte Keisto Photseab r Alladivee Dassee 
[15V7 B 4 

1. b 47 (Beng Act VI of 1862 

B 5) End 8 31 — Notice of deposit on account of 
rent — Form of notice— The emmi n of the words 

you must institute a suit in Court for the establish 
meut cf suih claim or den and u itbiu six calendar 
mouths fr< m this date otherwise yoor claim will be 
for ever barred frum the notice referred to m s 47 
when a deceit is made under s 31 Act \ III of 18C9 
was held fatal to the defendant s claim to the benefit 
of his having paid his rent into the Ccllectnrate 
Ranchca Malla Dossia r Rajendbo Cu under 
Poe CuowDjiur 18 "W B. 128 

2. — Bengal Act VI of lS6t 

s 6— Lim tot ion — Suit for accrued rent — S B 
Bengal Act \ I of ISO- refers to d posits by tenants 

of the rent wind they consider to be the full amount 

of rent due from them anl • C refers to the period 
within which suits n aeeiuut <f rent which Ins 
acciued jn r to tin. dale of the di posit under t 5 may 


BENGAL BENT ACT VIII OP I860 (X 
OP 1859) — confijiKcrf 

be brought not to suits for rent at an enhanced 
rate after notice Ahmed Ho bein v Kebaatot 

[8 XV B. 353 

-B 62 (Act X of 1859 s 78) 

See Landlord ahd Tenant — Ejectment 
—Generally iLIt 14 Calc, 33 
See Receiver ILB 11 Calc 408 

1 — — - Serened Meaning of— 

The word reversed in Bengal Act VIII of 18CD 
ts 52 and 54 means rcrcT6ed in respect of that part 
of the arrears whieli is contested in the Appellate 
Court Pattary Sircar t Schko Motes 

[24 \V B 186 

2 Act X of 1850 s 78— Suit 

for cn»ec//a<ion of lease — Condition for forfeiture 
— S 78 Act X cf 18j9 applies to all cases of suits 
for tlic ejectment of a raiyat or the cmceloicnt of 
a lease for non payment of rent whethei such eject 
mont or cancelment be sought undei the provision of 
ts 21 and respectively or under express ati 
pulatiou in that behalf contauicd in the engage 
meut between the parties Jah Ali Chowdhuby t 

L ITT YA NUND BOSE 

[B L B. Sup Vol, 072 10 W R F B 12 

3 Act X of 18o9 e 78- 

Ejeclment for non payment of rent — S 78 of Act 
X of 18 9 authorizes the joinder of a claim for rent 
m an ejectment for non payment of rent If Id that 
the section does not empower a landlord to elect 
hit tenant for non payment of rent due m the ana He 
of the Bengali year but that an ejectment for such 
default is maintainable only for arrears due at the end of 
the year under e 21 Savi r Chand Sickdab 

[Marsh. 348 2 Hay 438 
Sriram Biswas « Juggernath Doss 
[ 1 Ind. Jut NS 187 5W B Act X, 46 

4 Act X of 1859 s 78— Breach 

of condition forf rfeitnre —Where in a perpetual 
leaso there was a condition that on default being 
mado m paymeut of a ccrtam number of instalments 
of rent the lease slijuld be void — Held that in a suit 
under cl 6 e 23 of Act \ of 18o9 for cancellation 
of the lease on account of a breach of the condition 
the lessee waa entitled to the benefit of s 78 even 
thongh the defence set up was false m fact Deli 
Chand r Meher Chand nahu 

[12 B L II P C 439 
Affirming decision of High Court in Dueli Chavd 
v Meher Chand Sahoo 8 IV II. 133 

See Ameer Koolee Khan e Fdssick Lall 
Sesoh 8 W Ih, 485 

5 — Act X of 1859 s 7S—Su,t 

fo ejectment of raxjat for non payment of rent 
— The provisions of the last clan so of » 78 Act \ of 
1S59 apply to every suit in which ejectment of a 
raiyat 11 sou n l t on the ground that he has failed to pay 
rents Mahomed Ho sm Khan e hue hsoo 
Fakeeb IN? 44 Ed. 1873 41 

8 Act X of 1S59 t 78 and 

s 22— Suit for ejectment rflerreali mg arrears — 
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BENGAL RENT ACT VI XI OF 18Q9 (X 

OF 2650 ) — continued 

A landlord cannot sue for cancelment of lease 
and ejectment under s 22 Act X of 1859 after he 
has sued for and realized the arrears of rent due 
ItOOMEStt CnUNDER ClIATTEEJEK j KtJMUBOODEBN 

Z-tflKtm 7W R. 20 

7 — — - — Act Xof 1959 * 78— iece.pt 


' — - — Act JLOJ195V s 79 — He 

of rent after decree for ejectment — A landlord can 
not execute his decree for ejectment obtained under 
a <8 Act X of 1859- if be has accepted the rent from 
wie tenant Ivitbo Kisiien Mookerjeb r Htntisn 
CHTJMDXR BANERJEE 7 "W R 142 

- Act X of 1859 a 7 8— Can 


ACI a Of loot/ a 7o— Can 

ce Intent of hate -Ejectment —b 78 Act X of 1859 
applies equally whether the raiyat « liability to be 
fjoctel arises under B 21 of that Act or under 
spicmi stipulati >n in the contract between him and 
Ins landlord Mahomed H ossein t Boodhun Sinoii 
alias Roopnarain SlNOH 7 W R. 374 

- Act X of 1859 t 78— For 


BENGAL RENT ACT VtH OF I860 (X 
OF 1859) — continued 

arrears of rent of a transferable tenure to which a 
person claiming as mortgagee was no party a decree 
for ejectment under s 78 Act X of 1859 was made 
instead of a decree for sale — Held that the decree 
for ejectment could not confer upon the decree holder 
(the purchaser in execution of a decree against the 
mortgagor) the right to avoid the mortgage by the 
ejectment of the mortgagor and was no bar under 
s 2 Act VIII of 1859 to a suit by the mortgagee to 
question the validity of that decree, and to show that 
I the Collector had no power under Act X of 1859 to 
make a decree for ejectment Tibbhobcv Sinoh r 
JhonoLai, 18 W R 200 


, « Act X Of 1859 a 78— For 

fetfurefor default in payment of rent -Plamtdf sued 
def ndant under cl 6 e 23 Act X of 1859 for direct 
or Alias possession cf a farm (for which the latter had 
pai l a Vnus) stating that the contract between them 
wig that on default in payment of the farming rent 
ns pci kistbunh a suit wag to be instituted for the 
nrr nr and in execution of the decree the lease was 
t>li forfeited and the plaintiff the le sor entitled 
out i upon klias possession unless the amount wa» 
p-ud within 15 days It was further urged that do 
fen I » its the lessees had defaulted that plaintiff 
bad i btained decrees a d that defendants having 
failul to pay within fifteen dav. had violatrd the lease 
and w ere liable to be ejected. Held that the terms 
f tlie contract were m strict accordance with the 
1 revisions of s 78 Act X of 1859 and the plaintiff 
rueht to nave brought his suit under that section 
and obtained a decree for ejectment From the date 
, fuch decree specify mg the amount of arrear the 
nss rs w ould hare fifteen days for payment RtraHOo 
sionn.EE Dosses r Kasheevath Rot Chow-debt 
IvASHEENATH ROY CnOWDHBY r &ABITREE NoON 
DEE EE DOSSIA 10 W R 166 

10 “ - Act X of 18o9 * "8 and 


13 - 


78- 


Act X of 1859, i 
Term tf grace — Condition t n lease —The fifteen 


days grace allowed to a lessee pnor to ejectment 
cannot be negatived by any condition in the lease 
Madhub Cn under Adit Chowduby r Bam 
Katoo Bapabeb 10 W R., 251 


14 


Act X of 1859 a 78- 


Suit for ejectment of raiyat and for arrears of rent 
— Ter ton paying rent in position of subordinate 
proprietor— In a suit under s 78 Act X of 1851 to 
cj ct the defendant from certain land and to recover 
arrears of rent the defendant was m the habit of 
receiving the rents of his tenants and was bound only 
to pay a certain sum on account of Government reve 
nuo and v illage expenses He w as also competent to 
sell or mortgage his rights Held that he was not a 
tenant but a subordinate proprietor and that there 
fire the suit could not be brought under the above 
section BatoolBehee v Jaqut JiARain 

(4 N W 172 


26 


- Act X of 1859 * 78- 


„ , “ ~ Act X of 18o9 a ’'8 and 

»wTh. f r,' rtf™. flr? eld \ ;Nos 1 


„ ~~ Z .T. " rfrrp sjrect oj —Held by isos 
uv J that a Deputy Collector’s decree for rent I 
o C > A ,lg R inokurari tenure with reftrenee to 1 
s „ Act X of 18 9 as not creating a peraamnt I 
r transferable interest though erroneous cann t 
oc treated as a nullity or as passed without jurisdiction J 
Hie tenure however is not cancelled as long ns the I 
<1 crcc is not executed. Laila Sham Soovdur * 
ooeaj r all 13 W R 441 


11 


_ : Act X of 1859 , 78— 

78 Act X . f 1850 
; ’ " , ‘ 1 «» k- aftmr.rd. in 

S u ™ d *“ ««<« ti»« .Honed 

ilSBSi Cuoovx. tic-rani t Cnoo.n 
15 Wit 178 


Execution of decree for arrears of rent against 
purchaser at an execution sale — A rannndir in exe- 
cution rf a decree sold the rights and interests of his 
tenant He subsequently ejected tbo purchaser at 
that sale under a decree (dating prior to the above 
sale) for arrears of rent and ejectment under s 78 
\ctXofl8o9 which latter decree became complete 
on the expiry of fifteen days without deposit of 
the arrears due Held that until the purchaser 
adopted means to have lus name registered in the 
zamwdar’s sbensta, the latter was not bound to g* tff 
him notice to pay the arrears due on the tenure 
which he purchased before proceeding to gi'c effect to 
the decree Eire no Tauinee Dosaii r Probovo 
jioybe Dossia 10W E, 304 

Reversed on Rev icw in PbosUnvomtee Dosstt r 
Rhubo Tamnee D03stA 10W 404 


IQ - 


- Act r of 1S59 a ”8— 


1, r..J r.j, „- F J ; * •' S - 


Cancelment of lease for breach of stipulation in pay 
meat of rent —The property in suit had been sub-let 
to defendant cm the sipulation that if tbe rent wss in 
arrear for three lists the lease would be liable to fan 
eelraent I laintiff sued to eject the lessee on the 
altc-ntion that the lease was forf itch Held that 
as the only ground given f rr ranpclment was non poj 
inent «f arrears of rent the case f 1) und r * 78 
\ct X of 1859 and as the amount due bad been 
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BENGAL RENT ACT VUI OF 1869 (X 
OF 1859)— c nt nued 

paid into O urt defendant was entitled to the protec 
ti<m aff rdod by the latter pnrti n of that section 
KruLA ‘'Auor r lUrarrm Moot 

[11 W R. 201 

17 Act T of 1859 s 78- 

Ejecfmcnt for forfeiture of lean by breach of tie 
cond hons — Suit for caneelment of leatt —21 
granted a lease of certain lands to P for a term of 
thirteen rears on the 2oth tf November 18/0 One 
of the conditions of the lease was that rent was to be 
paid harvest bv harvest otherwise the lessee would 
be liable to ejectment On the 12th of September 
1873 JLf obtained a dicrec a-auist R for arrears of 
rent which became due in 3lai On the (lay follow 
ing 21 instituted a suit under cl 5 s. 23 Act \ of 
1859 for the caneelment of the lease aud the eject 
meat of R on account of the non payment of rent 
when due according to the terms of the lease S 
yard into Court tie eraouai of the arrear on the 
18th of ‘•eptember i t within fifteen days from 
the date of the decree and in the course of the 
suit under a. 23 cl 5 In special appeal the suit 
was dismissed it being held that the circumstances 
of the case brought it within the operation of the 
provisions of sa „1 and 78 of Act X of 18o9 which 
were applicable m deciding it It amdyal r MranTAK 
Ahmad 0 N W 320 

18 Act X of 1859 t 78- 

Uodfication oj decree in renew -Date from tclteh 
time for payment runs — A decree in a suit for 
ejectment of a raiyat for non payment of rent was 
modified upm review by reducing the amount of 
arrears awarded to the plaintiff Held that the 
amended decree was the final decree in tho suit and 
that the raiyat was entitled under s 78 Act X of 
1859 to fifteen days from its date for pajment of 
the arrears with costs and interests RadhamOjiun 
Motile r Ecckshee Beocm 

[Marsh- 471 2 Hay E95 

10 Act X of 18 d9 f 78- 

Suit for ejectment — Stay of execution — The latter 
part of Act X of 1S»9 s 78 which enact* that 
in all cases of suits for the ejectment of a raiyat or 
caucclment of a lease tho decree shall specify the 
amount of arrears and if such amount together 
with interest and cost of suit bo paid into Court 
within fifteen days from the date of the decree 
execution shall be stayed, applies not only to smts 
for ejectment of the raiyat or caneelment of the lease 
on account of the non payment of arrears of rent but 
to all suits for ejectment brought by the lessor on 
account of a breach of the condition* of hi* lease by the 
defendant Fitzpatbicz -t Go wan 
[ 1 Ind. Jur NS 420 0 W R. Act X 04 

20 Ad X of 1S59 i 78— 

Omission to epeefy precious unsatisjle l decree — 
1\hcre m a suit for the rent of the current year 
and for ejectment under a 78 Act \ of 18o9 sup 
I orted b j a previous unsatisfied decree a decree was 
jugged f rthc rent of thecurrent year without inclnd 
log the amount claimed nuder the pnvous unsatisfied 
decree and the plaintiff neither applied to the lower 
Court to amend its decree n r appealed against that 


Bengal rent act vui of lseo <x 

OF 1859)— cont in ued 

I art of it — Held that the defendant having paid the 
amount of arrear specified ia the decree had eased 
himself from ejectment Savi r Mohesh Chcnxeb 
Dose W R 1804 ActX 29 

21 Act 1 of 1859 t 78— 

Computation of time — In calculating the fifteen 
diyt allowed for pay ent of arrears of rent by s 78 
of Act \ of 1859 the day on which the decree was 
1 used should be excluded from the computation 
hnEOPALATJ- Singh c Nabeb Ashbttp Khan 

[3 N W 342 

22 Act X of 1859 t 78- 

Stay of execution — It is not necessary to declare in 
a decree given under s 78 of Act X of 1869 that 
fifteen days tine should be allowed to the tenant 
But the decree i ust specify the amount of the 
arrear and payment of this with costs and interest 
if* decree within fifteen days ipsa facto stays 
execution Seetcl Singh r Thakoob Tewaby 

[1 N W Part 2 p 31 Ed. 1873 89 

Axi Hoasznr c Nandae Khan 2 N W 02 

23 Act X of 1859 * "S— 

tnterest on deposit — When a tenant is sued for 
arrears of rent even though he should deposit the 
rent in Court during the pendency of the suit he is 
•till liable to have the decree passed against him as 
the arrear was admittedly due when the suit was 
brought Interest to date of deposit in Court and 
costs of suit being paid within fifteen days execution 
Would be avoided Sheo Nath &inoh c Ram Thul 
Bab 1 N W Part 2 p 39 Ed 1873 07 

24 Act X of 1859 s 78— 

Stay of execution — Prieale agreements Suits to 
enforce —S 78 of Act X of 1859 eoutaina a positive 
direction of law by which the Revenue Courts are 
required in all suits for ejectment for non payment 
of rent clearly to specify in the decree the amount of 
Vent default in payment of which has conferred 
a right of re-entry on the landlord and to stay execu 
tioD of their decrees if the amount found due with 
interest and costs bo paid into Court within the time 
therein specified. This overrides all pnTate a-vec 
•nents to the contrary or rather renders their enforce 
bient by suit in the Fevenue Court impossible 
Lulioo Sinoh r Thakoob Pebscad 

[2 N W 249 

25 Act X of 1859 t 78 — 

Stay of execution of decree — The Court has dii 
tretion to stay execution on other grounds than those 
on winch it is bound to do sounder s 52 of Bengal 
Act ^ III of 1869 I ao Bansebam c Ramnath 
Shau 10 13 L. R. Ap 2 18 W R. 412 

Ncdokisto Mooxebjee r Famesspb Goopto 
[ 18 W R. 412 note 

20 — Act X of 18o9 t 78- 

Slay of execution — Payment of arrears by pur- 
chaser —Execution may be stayed on a decree for ar 
rears of rent by payment of the amount under a ”8 
Act \ of l$o9 by a purchaser from the tenant of his 
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BENGAL RENT ACT VIII OF 1869 (X 

OF 1859)— continued 

2 Act To/1859 s 92— Judy 

went — Value of stamps — la considering whether 
a judgment under tlus section is under H500 
or not the value of the stamps necessary in taking 
out evocation is to be included in the judgment on the 
principle of ss 187 and 163 of Act \IXI of 1659 
Campbell r Abdool Hoe 6 "W R Act X 8 

3 - Calculation of amount of 

judgment — Interest — In ascertaining the amount of 
a judgment with a Mew to the applicability or other 
wise of Bengal Act VIII of 18C9 s 58 the in 
tcrest which accrues subsequently to the date of the 
decree is not to be included. Briitdabuk Ditxt v 
Bbhabee Mourn Isek 24 W R , 442 

4 Division of joint decree to 

bring case ttnlAin t 58 — A joint decree against two 
defendants for a sum exceeding B500 cannot be 
divided so as to fall is itlnn the score of Bengal Act 
\ III of 1869 a 58 Stefoollah Kuan * Fobbbs 

[25 WE 55 

5 Execution of decree— At 

tachment — Limitation — A decree in a suit instituted 
uuder Bengal Act \ III of I860 was passed on the 13th 
of March 1873 Application for execution was made 
on the 18th of February 1870 but no process of at 
tachment or sale w as issued until the 2nd of April 1876 
Held that the attachment was valid and not void 
os barred by limitation under s 58 Bengal Act 
\ III of 1809 Heera Lall Seal \ Poran Zlattcah 
6 TT 1 Act A 84 1 lAedoy Krishna Ohose r 
Koylash Chunder Bose 4 B L. B F B 82 13 W 
II F B 3 and Lala Bam Sahoy v Bod raj Mafito 
20 TV B 39 o cited Deoduaby Sinou p Dowxct 
Bam 3 C L R 189 

6 Belay in executing decree 

— Limitation — The holder of a rent decree baling 
made application for attachment and sale w ithin three 
years from the 3rd September 18G8 the dite of de 
cree attachment was effected and an order passed 
fixing 21st hiovrmbcr 1871 as the date for sale On 
c nsent of parties and part payment postponement 
of sale «as allowed for three months After the 
Lapse of this penod the judgment debtor delayed two 
months longer and then applied for sale The appli 
cation was efnsed. Held that the judgment of the 
lower Court was right proceedings liai ing been barred 
by Bengal Act t 111 of 1869 s 58 Quart — Had 
the Court any pow er on consent of parties or other 
wise to extend the period of time prescribed by tho 
statute of limitation ? Lalla Ram faAiroY r Dodbaj 
MaBto SOW R 395 

7 Belease of property from 

attacbm nt — Decree in suit to set aside order releat 
mg t — When property has been released from attach 
moot in esccuti n of a decree and in a subsequent suit 
brought f r the purp sc a decree is obtained dcclar 
ing it liable to be attached and sold in execution of 
the f nnerd tree the effect of the decree in the latter 
*uit >* «* »ct aside the rdrr which released the pro 
Ivrtj iR® attachment thui leaving matters as they 
were bef re that order was passed, and therefore 
it being unnecessary to time further proccsa of 


BENGAL RENT ACT Vffl OF 1869 (X 
OF 1859)— continued 

execution the execution proceedings are not barred 
under s. 58 of Bengal Act “V III of 1869 WoosiA 
CsrBx Chattebjek v Kadambini Dabee 

[3C L.R., 146 

8 Failure to carry out order 

for execution — Limitation —On a decree for rent 
dated 18th July 1870 execution process was taken out 
on 21st Apnl 1873 On 24th October following an 
order was passed for talabana to be deposited within 
seven days but before that time expired (» e on 27th 
October) the case w as struck off by an order which 
was not appealed against The next execution process 
was taken out on the 6th December 18/3 Held that 
as the last process being for a set-off was not of the 
same nature a* the brBt winch was for attachment of 

. property it could not be considered to be a carrying 
out of the former and as the order of 27th October 
1(473 remained uncancelled the decree was barred 
under the Rent Law e 58 Akbam ^heee t |Laxjee 
iiiNGH 24 W E. 18 

9 • — — Becree payable by « nslal 

mtnfs — Limitation —Per Gabth CJ and Mob 
B13 J (PaiNSEP J dissenting) —The words from 
the date of such judgment me 58 of Bengal Act 
\ 111 of 1869 should be read as if they were from 
the date when the rent is adjudged to be payable 
Per Pbinsep J — The date of such judgment in 
e 58 of Bengal Act VIII of 1869 means the date on 
which the judgment was delnercd Gubeebuilaii 
biBKAE c Mohun Lall Shaha 

[L L R 7 Calc ,127 8 C L R 409 

10 — Landlord and tenant — 

Bent decree — Execution of decree — Limitation — 
Where an application for the transfer of a rent de- 
cree for execution h s been made and granted by tbe 
Court which passed the decree within three years 
from the d te of the decree but no application for 
execution is made to tbe Court to which the decree 
has been transferred « ithin three veara from the date 
of the decree the execution of the decree will be 
barred by limitation under the provisions of Bengal 
Act Mil of I860 a, 58 Bholanatw Bor r 
Nubeydeo hiAtn For LL E. 9 Calc 380 

[12 C L R es 

11- • Landlord and tenant 

Execution of decree — Instalments — Limitation — 

Oa the 10th of July 18/ 8 a rent decree was rssseO 
in favour of certain parties for the sum of IUC8 T*J 
able in two equal instalments on the 4th of June 
18 9 and tho 30th of October 16/9 respectively 
On the 18th Jnly 1SS1 the decree holdT* arP !l ™ 
for execution of the decree Held by tbe wsj nty 
of tlio Full Bench (Oabth CJ and Msttzb J 
dissenting) that the application was barred by limit 
ation, under the proTisi os of » 58 Bengal Act > III 
rf l8f 9 Ourtelullah Sircar v Jlobun Lftj 
\Kaha, I L B 7 Calc 127 8 C L J 

dissented from. Mamtazyl Hcq e > 51 

[I L R. OCale 711 12 C L. R- 318 

12 , Appli at on for execution 

of decree for arrears of rent— Proper appl eaUo ?~ 

Or l Procedure Code ( 4.ct V// of 1^2) •• 235 
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BENGAL BENT ACT Vltl OF 1809 (X 

OF 1859)— continued 

23" 245 — Limitation — ' Within the period of three 
years from the date of a decree for arrears of rent 
under ILXO the judgment debtor applied for cxe 
cuti:n *f hi* decree with jut gii mg a list of the pro 
jwrtics which he aou„Ut to attach but stating that a 
list was filed with ft prevnus application and pray 
mg that that application might be put up with the 
present one Subsequently upon an order made bi 
the Court a fresh list was filed after the period of a 
year hid elapsed. Held that though the application 
was not in stnet accordance with the provunus ol 
t 237 of the Ciril 1 raced ure Code it was still an 
application under s 23 o ftnd that execution of the 
decree was uot barred, but that it must be limited t 
the property specified in the previous opplicatu 
Mahomed i Alrdoollah 12 C L 11 279 followed 
limin' Csvss Bosz r hen a man k »nEixii 

[IL.R 12 Calc 161 

13 — — Appl cation for extent i » 

of decree fur arrears of rent — Circular Order 101 
July IS" A — Limitation — The words no process of 
execution of any description whatsoever shall be 
issued ou a judgment in any suit after tli« 

lapse of three year* in a. 53 of Be igal Act \ III ol 
lb€9 mean that execution Bhall not issue unless a 
proper application for execution is made within three 
years from the date of the judgment Therefore 
where ou an application made on 6th July 187o for 
execution of a decree for arrears of rent obtained on 
the 31st J anuary 1873 a warrant for the arrest of the 
judgment debtors was issued but not executed a 
subsequent application for execution of the same de 
cree made on 17th March 1876 was held not to be 
barred. The law as laid down in Ehidoy Amina 
Ghote v Kailas Chandra Bose 4 B L B 1 
B 82 13 W B F B 3 is not affected by 
the Cirenlar Order >o 18 dated 10th July 1874v 
GOLOXZUONEY DaDIA r MOHESn CnUNDZB Mosa 
[I L K 3 Calc 647 1CLR 149 

14. Execution of tie r « 

Delay ard laches — Costs — Limitat on — In a suit 
for or rears of rent ubder Bengal Act \ III of 1869 a 
decree was obtained on the 30th June 1876 fora sum 
which With costs amounted to less than R500 
Application for execution was made In D comber 
1877 against property other than that for which the 
rent was due but was in the first Court opposed 
successfully by the judgment debtor ou the ground 
that the under tenure should first be proceeded agaicst 
though such under tennre had already been Bold away 
in execution of another decree and the execution 
proceeding was struck onthel6ti March 18(8 and 
the property released from attachment The judg 
ment creditor appealed and was successful both 
in the lower Appellate Court and the Hi h Court the 
latter decision being dated 2Gth February 18/9 
The costs awarded him in these proceeding* 
it added to the amount of the decree won 1 1 
amount to a sum of more than R500 The next 
application for execution was made on 19th August 
1B79 Held that the costs of the appeals In the 
execution proceedings should not be add d to the 
decree and therefore the decree being for Uss than 


BENGAL BENT ACT VIII OF 1809 (X 
OF 1869 ) — continued 

HBOO the provisions of s 68 Bengal Act VIII of 
1869 applied to it. Held also that the attachment 
basing been removed in March 18/8 the execution of 
the decree was barred under that section. Kajhthbihi 
Dadya e Kotlash Cdundeb Pal Chowdhby 

[ILE. 6 Calc 654 8CLR 19 


16 - Execution of decree — 

Suit for rent not brought under Benydl Act VIII of 
1869— Decree of Court of Foreign State— Civil 
Procedure Code 1SS2 s 434 ~ Limitation — The 
Uw of limitation applicable to tho execution of a 
decree of the Civil Court of Cooch Behar for rent for 
a wm under H 00 in a suit not brought under the 
1 ent Act ia by ■ 434 of tho Civil Procedure Code 
which gnes the Courts in British India power to 
ixccute decrees passed by the Courts of a Foreign 
state s 68 of Bengal Act VIII of 1869 That sec 
tion is not confined to salts brought under that Act 
Im the matteb op the petition op Hukum Chand 
Aswal. Hukum Chand A a wal t Gyanendbr 
Cdundeb Lahibi L L. E. 14 Calc 570 

Reviewing SC IL R 13 Calc , 05 

as 59 60 (Bengal Act VIII of 

1865 as 4 and 6) 

See Sale pob Arrears op Rent— Incpm 

BBANC1S 

See Sale pob Abreabs op Rent— Portion 
op Under tbnube Sale op 
See Sale pob Arbbabs op Rent— Under 
tenure Sale op 

bb 59 60 66 

See Onus op Peoop— Salk fob Arrears 
op Rent I L R 13 Calc 1 

bb 69 61 (Act X of 1859 b 105) 

See Execution op Decree— Deceees 
Under Rent Law 

[I L It 7 Calc. 748 
I L. R 8 Calc. 675 
LLR.10 Calc 647 
See Cases under Sale pob Abbears op 
Rent— Incumbrances. 

See Cases under Sair pob Abheibs op 
Rest — Under tbnurb Sale of 
bs 69 61 65 


See Execution op Decree— Decrees cn 
deb Rbnt Law I L, R 14 Calc. 14 

a 62 (Bengal Act VIII of 1885 

b. 6) 

Ss» Set opp— General Cases 


a 63 (Act X of 1859 8 108) 

See Pioht op Suit— Orders Spitsto set 
■ 4sn5K 3C L.E. 146 

- L “7“T — Act X of 18*9 s 106 — Sals 

°f under-teeure Su { to establish proprietary 
rght-^i 106 and 107 Act X of 1R59 apply 
< nly to cases in which the existence of the under tenure 
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BENGAIi RKNi ACT VIII OF 1689 (X 
OF 1859) — covfui ued 

anil the decree holder a right as landlord are admitted 
not where they ore denied and in adicrse proprietary 
title is set up by the claimant as owner of the land 
The remedy open to the owner of the land in such a 
case is under s 77 before the decree is made 
hut after he allows it to be madi he cannot hare it 
set aside in execution Golam Chcndep. Dee t 
’UTDWAB ClIAND ADHEEKAREE 18¥R 1 

2 Act V of 18o9 t IOC — 

Suit bif purchaser for possession oj under tenure — 
A suit by ail auction purchaser to obtain khas posses 
sum of an under tenure which had been sold under 
Bengal Act \ III of lSGo was dismissed on the ground 
that the suit iu which the zammdar had obtained the 
decree was a fraudulent one and the purchaser knew 
that it had been against the wrong party In special 
appeal Act X of 1859 s 10G was pleaded in justi 
fi cation of tho zammdar Held that the zamin 
J,ir could not bring such a suit as he had brou 0 lit 
against a person other than tho one wnom lie knew to 
be the proprietor of the un ter tenure and from whom 
for a senrs of years lie had boon receiving rent 
V>bin CnimiEB Sen CnovronsT <• hOBnt CbundeR 
CiiuckerdVttt 22 W It 48 


WOOITA CnUEV CHATTEBJEE V KADOUBINI 
Dabee 3C L R 140 

s 84 (Act X of 1859 b 108) 


See Sale yon Arrears or Pent— Pob 
tion op Under tenure Sale op 

(16 W JL 0 624 
22 W R 67 414 
24 W R 313 
2 C 1. It 325 
I I* It. 12 Calc , 484 


p 66 (Bengal Act VIII of 1885, 

s 10) 


fee Cases under Salp tor Arrears op 
Rent — Incuubran ces 


— b 68 (Act X of 1859 s 112) 

See Distress 4 N "W 70 


Eg 71 74 (Act X of 1859, eg 115, 

118) 

See Dismiss 

pN W Pt 3 p 63 Ed 1873 108 

us 72 74 76 (Act X of 1850 BS 

110 118 120) 


See Criminal Trespass 

[ILK 7 Calc 20 

— e 80 (Act X of 1850 b 124) 

See Distress 21W R 37 


b 08 (Act X of 1859 s 142). 

5 e Distress 0 W H. 102 

CW It., 1804 Act X 77 

S * r " R< N Jrn DISTRAINT 
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B1 NGAL RENT ACT, VIII OF I860 (X 
OF 1659)— continued 

Suit for lalue of crops— The 

tiamt — Jurisdiction— Small Cause Court— The 
plaintiff made a complaint to the Magistrate a-'ainst 
the defendant his landlord for forcibly carrying 
away his ciopa whereupon the defendant was tried 
convicted of theft and punished The plaintiff then 
instituted a suit against the defendant in the Munsif s 
Court apparently under s 95 of Bengal Act VIII 
of 1869 and obtained a decree declaring the dis 
traint to be illegal and directing the crops to be 
given up to him The defendant offered to gi\e up 
a smaller quantity than was mentioned in the decree 
The plaintiff refused to take the same and brought 
a suit in the Small Cause Court to recover the value 
of the quantity he had claimed before the Munsif 
and something additional Held that the Small 
Cause Court liad no jurisdiction and that the suit 
ought to have been brought under s 93 of Bengal 
Act Till of 1869 Htder An r Japab An 

[I L B,I Calc 183 24 W R , 222 


- - a 09 (Act X of 1859 s 143) 

See 11 noNOFpL Distraint 

[SB L It,, A C 201 
6W R Act X, 07 08 
own 102 
15 w R-, 643 


s 100 (Act X of 1859, a 144)- 

Cause of action— Suit for wrongful d straxnt — 
Limitation —Tho time limited by Act \ of 18o9 
s 24-1 for suing m respect of distraints fir rent 
namely three months from the date of the occur 
rence of the cause of action was to be reckoned In 
the case i f a suit for a wrongful distress afterwards 
abandoned from tin abandonment of the distress 
and not mi rely from the date of tho original seizure 
Thtshee Rot r Heebampn Sinod 

[Marsh. 470 2 Hay 697 
Tarinee Churn Bose e SnmnraooNATH Pan 
DAT 3W R. Act X, 133 

s 101 (Act X of I860 e 145). 

See Penal Code g 200 
[2B L B S N 4 10 W R , Cr 40 
See Wbondppl Distract 

[20 W IL 445 

Act X of 1 So 9 s, 145 and 

160 — Complaint— Suit — A complaint under M. 145 
of \ct \ of I8„9 is not a suit and did not fsll 
within tho description of tho suits in which, under 
s ICO an appeal was given to the 7illn Judge 
In the matter op trr petition op Amanutlla 
[6BLK. 600 16 VT E., 138 
2. o 103- Seif —Appeal ** ext- 

ent n proeee tinjs — The word suit In Drug®} 
\ct 1 III of 1SG9 s 10 U intend I to cover all 
pnreeibng* prior to d free and subsequent oneslu 
execution hmsirro CooJiiu CnrcsEBsmT c 
Antnd Cooi nn DcTT 10 W It 

Kedarnath Biswas r Hrso I ersiud Rot 
CnovrunRi 23 W R -07 
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BENGAL RENT ACT VIII OF 1669 (X 
OF lS59)~ rent mted 

2 Intent on of action— 

T fleet of decree under— $ 10- of Bengal \ct 
MU of If G9 vas enacted in r rd r to protect parties 
m the p iti n f raiyat -defend ints and to prevent 
their bem driff.ed np to the Hi h Court »n cases 
where th decree r demand is on hr R100 In such 
eases the decree is intended to have the same effect 
ns that of a ‘'mall Cause Court DOOROA hiABAiv 
Sen c Pam I, ail Cuarras 

[LLE.7 Calc 330 
S C DmtJA \ AGAIN Ml 3KB c GoBVSDnr'r 
GnosE 0C L E 86 


3 . n — Special appeal — Pot er 

of Bengal Legal at ire — Bengal let 1 111 of I860 
(as 33 31) gives jurisdiction to Civil Oonrts to try 
suits brought f r any cause of acti n arising under 
that Act hnt it is a junslictioa t > try them accord 
ing to the Cod of Civil Procedure except where it is 
otherwise provided by the Act and s 10* mollifies 
the effect of s 34 and provides that there shall be no 
special appeal in rent amts for an amonnt nndcr 
iUOO eieept »n certain cinnmitanees Quiere — 
Has the Bengal Legislative Council power to give 
to the High Court any appellate jurisdiction not con 
ferred by the Charter ? Poobvo Chundee Pot e 
Kbisto Chun-dee ^ixan 23 W E, 171 


4. Special appeal— Practice 

—In a unit for arrears of rent and ejectment 
the n^ht of appeal u taken away by s 102 Bengal 
Act X III of 1HC9 only when it is shown that the 
amount sued fir and the value of the property 
claimed is less than BlOO Unless that fact appears 
either from the finding of the District Jndge or 
elsewhere upon the proceedings the Hi"h Court has 
no right to draw any inference to that effect Tcigi 
Pakdat t Bfchu Lal 

[ILE 0 Calc 690 12CLK 223 


6 Special appeal — Sale t« 

execution of decree for rent — ho appeal lies under j 
f 102 Bengal Act Till of 1819 from the order 
of a District Judge on an application connected with j 
the sale of a tenure in execution of a decree for 
arrears of rent below BlOO Ded Coomahee Passes 
r GusoADnua Dutt 17¥ R 180 

6 Special appeal — In suits 

for recovery of rent below BlOO a special appeal 
lies to the High Court from the decision in appeal 
by a Subordinate Jud Q e Mahomed Muxoob Mea 
r Jtbvsee 

[10 BLR Ap 29 10WE. 200 

7 — — Special appeal — In a suit 

for arrears of rent below BlOO an appeal lies to 
the High Court from a decreo passed in appeal by 
an Additional Jud Q e honOKisto Kooydoo c 
Mahomed Sheikh 

[10B L E Ap 30 10¥R 202 

8 Special appeal — Suit for 

rent under A 100 — Citil Proc dure Code 18o9 
t 8*2— Held by the Court (JacSsoy J d > 
set ting) that tin npp al lies to tin. nigh Court 
from the decision of a District Jud^e in a suit for 


BENGAL RENT ACT VIII OF 1889 (X 
OF 1869)— con tinned 

rent under 11100 when no question of n D ht to en 
liance cr vary the rent of a raiyat or tenant nor any 
qne lion relating t a title to land w to iibie interest 
in land ns between parties having conflicting claims 
thereto has been determined by the judgment 
I rvoE sm Kooeb r ^ootha Oiha JIadhay 
Kishax c Kali Misseb I L E 8 Calc , 161 
Lakitesscb Koeb c Sookha Ojha 

[1CLE 39 

0 • Special appeal — Suit 

for ejectment and rent under P100 — An appeal 
dies not he to the High Court from a decision of a 
District Judge stayiug execution in a suit for arrears 
of rent an! for ejectment where the value of the 
amount decreed Is less than BLOO Ivor can nn ap 
plication made to eject tlig tenant on his default to 
pay into Cmrt the mineys due under the d qtco 
within the time fixed by s 52 of Bengal Act VIII of 
ISC'! confer such n^ht of appeal PAUBrnr Chuby 
set r Moydaei 

[LLB 6 Calc 604 5CLB 613 

10 Special appeal — Bit 

tnct Judge—Sulordmalt Julge—Act XPI of 
1868— Bengal Ctul Courts Act (l I of 1871) —The 
words District Jud'ro in s 102 of Bengal Act \ III 
of 1809 do not include a Subordinate Judge to whom 
under Art XVI of 1868 or Act VI of 1671 the pis 
trict Jud„e may mako over appeals filed in his 
Court Dotal Ciuvd Sahot i Nabin Chandra 
Adhicabi 8BL.E 180 10 W II. 236 

11 Special appeal — Add t 

tionat Judge — District Judge — Bsnyal Civil 
Court* Act (l I of 1871) — Appeal — Held (Jack 
bov J dissenting) that an Additional Jud^e invested 
with the powers given to him by let X I of 1871 is 
a Distnct J ud e within the meaning of s 102 of 
Bengal Act 1 III of 16C9 and no appeal lies from 
his decision in suits of the nature described in that 
section Bbojo MiSsee r Ahladi Mrsnijf 

[13BLB F B 376 21 XV R. 320 
Ibeait CntWDEE GnosE c Kobiy Pal " 

[13B LR 377 note 

13 — Special appeal — Bight to 

enhance cr \( try the rent — Thu qwstom an u gait 
for arrears of rent as to a n r ht to convert the money 
rent into a rent payable in kind is a question which 
if determined renders the suit appealable Elasee 
B usan v Jatpuealt 

[IN XV 100 EcL 1873 167 

13 Special appeal — Tight to 

enhance or i erg rent — V special appeal was held to 
he to the II Hi Court unler s lO 1 * Bengal Act 
XIII of 1869 in » nut fir rent below R100 m 
which the quest i m of n~lit to enhance had been tk 
termined \\ at Ox A. Co r Pam Dituy Chose 

[17 XV TL 495 

* 4 ‘ r-T Special appeal— Q lestiou 

of title —In this ease the Judge dismissed plairtifl » 
suit on the ground that no notice had been served on 
defindant tbe nature of the suit being not one for 
enhancement but to recover rent at rates previously 
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BENGAL KENT ACT, VIII OF 1889 (X 
OF 1859 ) — continued 

settled and no notice being therefore required. The 
value of the suit was under 11100 and the Iligh 
Court held that the Judge had not decided any right 
to vary or enhance the rent and therefore they could 
not interfere there being no appeal under Bengal Act 
\ III of 1809 s 102 Goitres CmrvDEa Dutt r 
Meah Raja Mijee 17 W R. 119 


IB Special appeal — Question 

bettceen parties hating conflicting claims — In a suit 
for rent less than R100 the decision turned upon 
whether in a former amt against the plaintiff by a 
third party a decree h d been recovered for possession 
of a portion f the land now in dispute Held that 
as neither the land nor the re t of such portion was 
claimed by the defendant the question as to title was 
not decided between parties having conflicting 
claims thereto consequently there was no nght of 
appeal Reedotnath Doobifa r Puddo Locnus 
Ciujckebbcxtv 22 W R. 205 


10 Special appeal — Question 

of title — The issue whether or not there has been a 
binding enhancement of rent and whether or net the 
tenant has paid at the enhanced rate involves no 
question of title or of right to enhance or vary the 
rent and the appeal in such a suit properly lies to the 
Collector Bahadub Scron r Huba 3 N W 73 
Aqbb bison v Boojhawun 4N W , 61 


17 Special appeal — Decision 

as to varying rent — In a suit for arrears of rent on 
the basis of a sluronnmah where the raiyat denied that 
he had executed that document and produced evi 
donee to show that the rates mentioned in it were not 
correct — Held that there was no question of right to 
vary the rent and that the case therefore did not 
come under Bengal Act 1 III of 1B69 s 102 
Ritbessub biNon c JnoTKKTEET 23 V R 343 

18 Special appeal — Decision 

as to varying rent — Where the amount of jumma is 
not disputed hut there is a question as to whether it 
is payable by instalments or m a lump sum the deci 
non cannot be said to involve a question of right to 
enhance or \ ary the rent Peabi Monnv Mookbo 
fadhta r Madhub Chukdeb Baboo 

[23 W R 385 

19 — — — Special appeal — Question 

of fact — Question of nature of rent — In a salt for 
arrears of rent where the question was whether the 
defendants were holding on payment of nugdi rents 
or as blimili tenants — Held that the decision was 
a finding ef fact Held further that as the suit was 
for an am unt under It 100 and as no question to vary 
the rate was determined nor any questnn of title as 
between parties having c mflict in g claims thereto there 
wssn sjuiol appeal Sbumbcl Sivon r Toovnrw 
fervon 24 V B 469 


— Special appeal— “Plight 

to vary r »f — .A suit f r rent under R100 is not 
*•**" . rt f 11 e , purview 0 f Bengal Act Mil cf 1#C9 
s 10* by the fact of the rate cf rent having been 
varied by the decision of the Court unless the Jmhe 
il term in tsl the rq.1 1 to vary tl e rent W atsov 
A Co r Monivnao \At-rn Met 23VE, 430 


BENGAL RENT ACT Vin OF 1869 (X 
OF 1859 )— continued 
Sbeevath Roy c Aivooddeev Shaba 

[25 vr R 103 

2L * Special appeal - Question 

as to whether rent has varied — Bengal Act VIII of 
1869 s 102 does not apply where the point decided 
is simply w bether the rent fixed by a previous decision 
has been subsequently altered and a new arrangement 
come to Isububdesscb Pebshad Rot c JIP.OOLB 
[24 V R 49 

22 ■ Special appeal— Question 

as to variation of rent — In a suit for arrears of rent 
under RlOO in which the question was whether the 
landlord bad the right to raise and had raised the rent 
and the Jud D e decided that there had been no altera 
tion in tlic rent — Held no appeal lay to the Iligh 
Court Roy Juno Bahadoob r Juodeo Rot 

[25 W K. 247 

23 Special appeal— Question 

of title — Where the Judge practically came to no 
determination at all on the erroneous supposition that 
a review had been wrongly admitted by the Monsif a 
special appeal was held to be not barred Opoa 
Dyal Roy r Deka Roovta 22 W IL 448 

24 Special appeal— Co 

sharer— butt for rent —The plaintiff one of several 
co-sharers of a talukb sued to recover her share ot 
rent making her co sharers who resisted her claim 
defendants The first Court raised and tried qnesticms 
of title between the plaintiff her co-sharers and the 
raiyat and decided in favour of the plaintiff The 
lower Appellate Court w ithont expressing any opinion 
on the rights of the parties dismissed the suit tn tho 
ground that it was not maintainable On 1 special 
appeal it was contended that no appeal would lie as 
the amount cf the claim was less than R100 and no 
question of title was determined by the judgment! 
bnt this objection was overruled on the ground that 
the decree of the lower Appellate Court dismissing tho 
wnt had the effect of deciding the question of title 
against the plaintiff On appeal under cl 15 of the 
I ettera Patent -Held that the judgment rather than 
the decree is to be looked at in applying a. 10 
Bengal Act VIII of 18C9 ko appeal lay from (he 
judgment of the lower Appellate Court inasmuch a» 
that judgment showed not only tliat no qnrsti n « 
title was determined but that the Jnd^e did n t ere 
consider it Kaboi Si rcrcn r Mpxboda 

Dassee 15Bk B 111 23 V R. .89 

reversing decision in jroKnODA^J^MvnEEE* 
Dosses r Kcbeeji Sbeikb 


23 V R h 


- Special appeal -Quesliou 

t under Bengal Act * III °> 


25 

of title — Where in a suit under Bengal A 
18t“9 » 82 to contest the demand of the distrainer a 

luestion as to area was raised merely as subordinate w 

the usue as to the amount of rent due with any < 
nute as to the relationship of landlord and tenant in 
rase was held net to come within the 
S 102 nCBOlBBSIIADCnrCEEBBurTYr ‘^arxDi* 
CnuvDEB CuownnKr 20 W IL, IB 

^ ITraiin Cbukdeb CnrcKEBBtrrt^ 
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BENGAL RENT ACT VIII OP 1880 (X | 

OP 1859) -continued 

36 Special appeal — Question I 

of title — WhcTe ui & suit for rent the Judge suuply 
upholds as against ftn mtcrvenor the possession of the 
patty found to have succeeded on the death of tbelast 
owner to the quiet possession of hia estate under a 
show of title and gives hun a decree for rent he does 
not determine a question of title so as to admit an 
appeal under*. 102 Bengal Act VIII of 1869 Kaxxy 
C aras Banntbjei t Gopax Cucwdeb Banebjzs 

£28 W R. 100 

37 fijweisl appeal — Question 

of title — In a sort for rent under R50 in which 
no question to enhance er vary the rate was decided 
and m which although the first Court went into the 

uestion of title the lower Appellate Court came to no 
teuton on the point —Held that the case fell within 
the purview of Bengal Act VIII of 1869 * 102 and 
no special appeal lay BhuOWan Putt Misseb « 
howBEEDn LUX 25W H. 153 

28 - -■ Special appeal — Decision 
on pink nenett of document in order to decide at to 
amount of rent — Where a nit for rent of certain 
years not exceeding H 100 based upon a fcabuliat and 
jnmmabundi was dismissed in appeal on the ground 
that those documents were forged and the lower 
Appellate Court in order to arrive at a decision as to 
the amount of rent due enquired into and decided 
upon the genuineness of the molcuran pottah set up 
by the defendant —Held that Bengal Act VIII of 
1BG9 e 102 precluded any special appeal w the case 
Mahomed Toque e Fotjzdab Roy 

[25 W E. 14 

29 Special appeal— QuetUon 

of title — In a smt for rent in which the sum claimed 
w*« less than R 100 the defendant pleaded that the 
plaintiff had ceased to have any interest m the land 
anil the suit was dismissed There was no finding as 
between the plaintiff and any other person claiming 
title to the land Held that a special appeal to the 
High Court was barred by s 102 Bengal Act VIII of 
1869 Kathee Ram Hot* V Maharanee Sham 
Mohinee 23 TV R 227 and Vilbur v Inur 
Chttnder Roy 21 W R 86 cited and followed. 
Donzeixic Tekan Lodap 2C L.E 658 

30 — - Special appeal — Question 

of title —In a suit for ejectment valued under R10G 
the defendants who were sued as yearly tenants 
replied that their tenure was a waurasi gnjasta 
tenure and m proof of their allegation adduced evi 
deuce which was not displaced by the plaintiffs The 
lower Court considered that the defendants allegation 
was well founded. Held that although the valne 
of the suit was under H 100 an appeal was not barred 
by the provisions of s 102 of Bengal Act VIII of 
i860 as the lower Court had determined a question of 
law as to whether the tenure was gujasta Bmo 
Nath 8 ajioo t Raucous Roy 7CL.Il, 369 

8 L Special appeal — QuetUon 

of title —Separate suits for rent by A and R having 
been instituted against the tenants of certain land 
to which both laid claim a suit was filed by A to 
establish his title against R and pending tbit suit 


BENGAL RENT ACT VIII OF 1809 (X 

OF 1869)— continued 

the rent suits which were each for a sum under MOO 
and which bad been appealed to the District Judge 
were stayed The suit between A and R having been 
. decided against A the District Judge dismissed his 
I suits against the tenants Held on appeal that no 
question of title could be said to have been decided in 
such suits and that consequently no second appeal 
lay Dubga LaeainMissebc Gobubdhun Ghosb 
[9 C L. R, 80 

32 ■ — ■ - Special appeal— Tartu* 

haring conflicting claims — Where there was a ques 
tion of title raised between the plaintiff aad an rater 
venor and the Judge dismissed the smt for want of 
proof of relationship of landlord and tenant between 
them — Held that the suit being for less than R100 
no special appeal lay to the High Court Husby 
M ourn Mozoomdab c Dwaekanath Sein 

[18 W R 42 

Dilbub v Issue ChUNDEB Roy 21 VV R., 33 

LanXOO KoEBEE r J.UYD COOMAB PATOEY 

[22WB, 320 

Hashes Ram Doss c Sham Mohinee 

[23 W R 227 

Kbipamoyee Debia t Dbopudee Cdowdhbain 
[24 W E 213 

33 Special appeal — Suit for 

arrears of rent — D C S the zammdar brought a 
suit against R a raiyat for recovery of arrears of 
rent valued below MOO to which N C A who 
claimed under » moluran title was made a party 
under s 73 Act VIII of 18o9 The Munsif passed 
a decree m favour of the plaintiff On appeal by 
N C A which was heard and decided by the Subordi 
Date Judge on reference by the District Judge the 
decree of the first Court was reversed and the suit 
dismissed Held a special appeal lay to the High 
Court Dayax Chand Sahoy r Laben Chandra 
Adhiyabi 8 B L R 180 18 W R, 235 

I swab Chthdba Sen v Bepin Bshabi Roy 

[8 B L R. 188 note WWE. 132 

34 Special appeal — Decision 

of varying rent — Where a Judge found in a rent 
suit that although R30-G 6 had for a great number 
of years been paid by the tenant R-9 15 only wa* 
paid as rent the remainder being a laud of ees* or fee 
for testing the coin paid — Held that he did not 
determine any question which amounted to a varying 
of the rent of the tenant Dwabkanath ^inob Roy 
v Nrao Coojiae B03E 20 "W lb 270- 

35 ' Special appeal— Claim* 

by plaintiff at zamindar and defendant at mart 
gagee to rent — In a suit in which plaintiff claims 
rent as zammdar and defendant admitting hn own 
tenancy claims It as mortgagee there cannot be said 
to be conflicting claims to a title to or some interest In 
land within the meaning of Bengal Act VIII of 18C9 
s 102 Rukisiien Mookzbjee r Pkabee Monrs 
MOOKEBJEE 24 W R, 114 

36 ■ Special appeal— Ques- 

tion against intercenor — The circumstance that a 
question has been determined at the hearing of the 
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BENGAI, RENT ACT VIII OF 1569 (X 

OF 1859)— continued 

settled and no notice being therefore required. Tlie 
value of the suit was under R100 and the High 
Court held that tho J udge had not decided any n^lit 
to rary or enhance the rent and thcref ire they could 
not interfere there being no appeal undir D ngal \ct 
VIII cf 18C9 s 102 Gotrcc CnrrDEB Butt r 
Meah Raja Mij be 17 W R., 119 

15 Special appeal — Question 

between parties haling conflicting claims — In a glut 
for rent less than U100 the decision turned upon 
whether in a former suit against the plaintiff by a 
third party a decree h d been recovered for ]> ssessmn 
of a jwrti in of the land now in dispute lleltl tliat 
as neither the land nor the rei t of gucli portion was 
claimed by the defendant the quest i n as to title was 
not decided between parties having conflicting 
claims thereto consequently there was no nght of 
appeal Reedoynath DooEirA e Pmrt>o I OcnCH 
Ciiockebbctty 22 W R., 205 

16 * Special appeal — Question 

of title —The issue whether cr not there has been a 
binding enhancement of rmt and whether or not the 
tenant has paid at the cnlianced rate involves no 
question of title or of nght to cnliancc or vary the 
rent and the appeal in such n suit properly lies to the 
Collector Bahadub Singh r Hpba 3 N W 73 

Aamt Sison c BOOJttAwrv 4 N W , 61 

17 Special appeal — Decision 

as to xarg ng rent — In a Bint for arrears of rent on 
the basis of a sluronamali where the raiyat denied that 
he had executed that document and produced cvi 
dence to show that the rates mentioned in it were not 
correct —Held that thero was no question of right to 
vary the reut and that the case therefore did not 
come under Bengal Act ^ III of 1SC9 i 102 
NlTEEbStJE SlNQH t J nOTEE TziY 23W R, 343 

18 Special appeal — Decision 

as to varying rent — Where the amount of jurama is 
not disputed but there is a question as to whether it 
is payable by instalments or in a lump sum the dici 
Sion cannot be said to invoice a question of nght to 
enhance or v ary the rent Feaei JIonoN Mookho 
PADHYA r Hadhub Choxdbe Baboo 

[23 W R. 385 

10 Special appeal — Question 

of fact — Question of nature of rent — In a suit far 
arrears of rent where the question was >\ hether the 
defendants were holding on payment of nugdi rents 
or as bhnuli tenants — Held, that the decision wa» 
a finding of fact Held further that as the suit was 
for an amount under H100 and as no question to vary 
the rate was determined nor any question of title as 
between parties having conflicting claims thereto there 
was uo special appeal Shtjmbul Snon e Toovdhn 
Brian 24 W R 469 

Special appeal— Hight 
to vary rent — A suit for rent under B100 is not 
of *he purview of Bengal Act VIII of 16C9 
s IO’ by the fact of the rate of rent having been 
varied by the decision of the Court unless the Judge I 
determined the right to vary the rent WatsSv I 
a CO V SlOHEBDEO NaTTTH PaDI. 23W E. 438 


BENGAL RENT ACT VOI OF 1800 (X 
OF I860)— ronfiflxrtf 
S ee e vatu Roy r Aivooddbek Si: ah a 

[25 W R. 103 

2L Special appeal- Question 

as to whether rent has varied — Bengal Act h III of 
1SFO s 102 dies nrt apply where the point decided 
is simply whether the rent hied by a pren jus decision 
hu been subsrqumtly altered and a new arrangement 
come to JirKUBDESSUE FEEsIIAD Rov r Juvoole 
[24 W R 49 

22 — Special appeal— Question 

as to ranat on of rent —In a suit for arrears of rent 
under H100 in which the question was whether the 
landlord had the right to raise and had raised the rent 
and the Jud r i decided that there had been no altera 
turn in the nut — Held no appeal lay to the High 
Court 1 OY Jrvo BAHADOOtt f Jcodeo I OY 

[25 W It., 247 


23 Special appeal — Question 

of title — Where the Judge practically came to no 
determination at all on the erroneous mppositnn that 
a rev lew had been wrongly admitted hy the Munsif a 
special appeal was held to be not barred. Gooe 
DrAtltOYr Deka Jiooyta 22 W It, 443 


24 especial appeal — 

sharer — Suit for rent —The plaintiff one of several 
co sharers of a talukh sued to recover her share of 
rent making her co-sharers who resisted her claim 
defendants The first Court raised and tried questions 
of title between the plaintiff her co sharers and the 
raiyat and decided in favonr of the plaintiff The 
lower Appellate Court without expressing any opunou 
on the rights of the parties dismissed the suit on the 
ground that it was not maintainable On special 
appeal it was contended that no appeal would lie ns 
tho amount < f the claim was less than R100 and no 
question of title was determined by the judgment 
but this objection was overruled on the ground that 
the decree of the lower Appellate Court dismissing the 
suit bad the effect of deciding the question of tiUe 
mminst the plaintiff On appeal under cl 15 of the 
I ettera Fatent - Held that the judgment rather than 
the decree is to be looked at in applying ■ 10 
Bengal Art \ III of 15G9 appeal lay from the 
judgment of the lower Appellate Court inasmuch as 
that judgment showed not only that no question of 
title was determined hut that the Judge did n °t : * 
consider it kAsru Sheikh * Mpehoda SoonCBBY 
Dassee 15 B L. R HI 23WB. 208 

Reversing decision in Mokhoda SoosdBhbb 
Dosses r Kubeeji Sheikh 23 w it. 

25 — Special appeal— Question 

of title —Where in a suit under Bengal Act VIII ol 
18C9 a 8° to contest the demand of the distrainer a 
luestion as to area was raised merclyas subordinate to 
the issue as to the amount of rent due without any 
pute aa to the relationship of landlord and tenant 
nse was held not to come withm the provisions ox 

1 102 HXJEOpKESHADCflrCKEEBCTTYcSnEEPA» 

Dhtopbe Chowdhry 20 w a 

HtrSISH CHUVDEB CHrCKEEBHTTY C 
Bbwah 20 W K , 10 


- Special appeal— Co- 
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BENGAL TENANCY ACT CVTII OP 1885) 

— continued 

ejectment except for the reasons and on the eon 
ditioni specified tn that Act and no such Tcasoni 
or eanditi ns existed in this cue Liability to jay 
for the n e and occupation of land by a person 
between wli m and the proprietor of such land there 
exists no relati nship of landl rd and tenant is a 
liability to pay rent within the meaning of s 3 
cl (5) of the Bengal Tenancy \ct Cl (3) a. 5 
of that Act is intended merely to define the p< sition 
of a raiyat in re ptet tj a proprietor or tenure holder 
and to dl~ttnguuli hi m from wlnt is afterwards 
d scribed os an nnder raiyat Mohxjia Cjiundeb 
Shah r Hazabi Pbamantk I L E, 17 Calc 45 

s 3 cl (5) 

See Cess LLR 17 Calc. 728 

[1. Is. XL 22 Calc 680 
See Special ob Second Appeal— Shall 
Cause Coubt Suns— T ax 

[IL.lt 22 Cal 680 

- b 0 cl (9) and a 65 — Parcel 

Holdin g Meaning of — Tbo term parcel or 
parcels in 1 3 cl 9 of the Bengal Tenancy Act 
mean* entire parcel or entire parcels and is not 
intended to include an undis ided fractional share in 
a parcel or parcels of land. UndiTided 
shares in parcels of land caun t constitute distinct 
holdings within the meaning of the Bengal 
Tenancy Act Punchanan Banerjte v Eoj Kumar 
Ottha I L 11 19 Calc 610 Jardtne Skinner 
Co y Sarat Soondart Debt 3 CLP 140 
and Oour Bvksh Bov v Jeo Lai Boy I L T 16 
Calc 127 distinguished Hubby Cbubn Bose 
c Bitnjit Singh 1 C VT N 521 

IIabi Chaban Bose t Runjit Singh 

[L I*. XL 25 Calc. 017 note 

8 6 

See Gevebal Clauses Consolidation 
Act 18C3 S C 

[L Ii XL 13 Calc 88 
See Landlobd and Tenant— I iabiiity 
toe Rent L L IL 19 Calc , 700 

h a 5 CL(U — Siut for rent a3a.10.xt 

a personholding land ictthm a municipality and the 
land not proved to hare been let out for agrtcul 
lurnl or horticultural purpose * — The mere fact 
that a person lias acquired from a proprietor or from 
another tenure holder a right to hold land for the 
purpose of collecting rent is not sufficient to prove 
that he is a tenure*holder within the mean mg of the 
Bengal Tenancy Act It must bo proYed that ths 
landwasletout as a holding for agricultural or horti 
cultural purposes Umbao Bibi r Mahomed Rajabi 
[ILB 27 CalC 205 
4 C W N 76 

2. el (2)-Ra yat Defn i 

it on of— Person taking land for horticultural pur- 

S oses —Semite — The definition of raiyat in the 
eupal Tenancy Act (Act Mil of 1SS5) is not ex 
haustlve and there is nothing in that definition which 


BENGAL TENANCY ACT (VIII OP 1885) 

— continued 

would exclude a person who had taken land for horti 
cultnral purposes. Hubby Ram r l\cnstNGii Lax. 

[7 L. XL 21 Calc. 120 

3 Aon occupancy raiyat — 

Ejectment— Trespasser — A person having provi 
ously to the passm„ of the Bengal Tenancy Act been 
settled on certain land as a raiyat and tenant by a 
trespasser and having acquired no right of oceu 
paney at the time of suit brought was in 1833 
sued in ejectment by the true owner who had 
obtained possession of the land from such trespasser 
through the Court on the 27th January 168G Held 
that such person was a non occupancy raiyat within 
the meaning of s 5 sub-s (2) of the Bengal 
Tenancy Act and was protected from ejectment by 
that Act Mohima Chunder Shah y Hasan Fra 
mami I L B 17 Calc 45 approved BlNAD LAl 
PAKBA 8HI l KALU PbAMANIK 

[UR 20 Calc , 708 

cl (5) 

See Piobt of Occupancy— Acquisition 
op Pioht— Mode op Acquisition 

[L L XL 24 Calc 272 
L.R 23 LA 158 

1 — 8 12 — Transfer of a permanent 

tenure— Permanent tenure Beyutration of— Ths 
transfer of a permanent tennre under a 12 of the 
Bengal Tenancy Act is complete as soon as the docn 
ment is registered Kbibto Builuy Gbose e 
Kbisto Lal Singh LI R 16 Calc 642 

2 Transfer of tenure — Beyts 

tration—hotxce of transfer— Landlord and tenant 
— L alxhty for rent —After a recorded tenant has 
transferred his tenure to another person and that 
transfer has been duly registered under the pro 
visious of the Bengal Tenancy Act he is no longer 
liable for the rent of the tenure although tho land 
lord may not base received actual notice of such 
transfer Ensto Bullvo Chose v Erato Lal 
Singh I L B 16 Calc 642 relied on CniNTA 
moni Butt r Tabu Behabi Mondul 

[I L. XL 19 Calc 17 

3 Transfer of tenure— Con 

tract regard ng transfer of tenure— Conditional 
transfer — Condition not performed — A transfer of 
a tenure made m terms of the provisions of the 
Bengal Tenancy Act of I880 is not binding on the 
landlord if there be a contract between the landlord 
and the tenant that the transfer shall not be valid 
and binding until security to the satisfaction of the 
landlord has been furnished by the transferee and 
such security has not been furnished. The tenant 
Is still liable for the rent Dinobundhu Poy c 
Bonebjee L L XL 19 Calc 774 

. 4. Transfer of Properfv Act 

(IT of 1S83J S 69— Permanent tenure — Mortgage 
— Begistration — The provisions of s, £9 of ths 
Transfer of Property Act must having regard to 
» C be taken to be subject to the provisions of ■ 12 
of the Bengal Tenancy Act Accordingly a mort 
gage of a permanent tenure can only be effected by 
a registered instrument whether the amount secured 



( 607 ) 


DIGEST OP CASES 


( 609 ) 


BENGAL TENANCY ACT (Yin OF 1885) 

— continued 

be greater or less than 8100 So3m Bncsiv ] 
r SnA haded SHABA 3 C "W N 499 

5 ands 13— Sale of a tenure 

in execution of a decree not for arrears of rent 
— "Effect of non payment of landlord s fee or the 
fee for sercice of notice of V e sale on the landlord 
before the confirmation of sale — Under s. 13 of the 
Bengal Tenancy Act when a permanent tenure is 
sold in execution of a decree other than a decree for 
arrears of landlord a rent due in respect thereof and 
the fee prescribed by s 12 of the said Act is not paid 
before the confirmation of the sale the Bale is 
invalid. Babas Ali r KulsirvAMANm Dassi 
GL.R 28 Calc , 

3 C W N„ 631 

8 13 

See Sale tor Abiieabs op Pent— 
Rights asd Liabilities op Tra 
CBABES3 I Zi. It. 20 Calc. 247 

• -end b 106(e)— Sale i n execution 

of decree for arrears of rent — Ear palm tenures — 
B 13 of the Bengal Tenancy Act applies to Bales 
of dar patm tenures in execution of decrees Ma BO- 
WED Addas JIoNDtri r Bnojo Sundabi Debia 

[I L. Ik, 18 Calc , 380 

L B. 15— Bengal Bent Act (Till of 

18S9J s 26— Act X of 18o9 s 27— Suit by land 
lords against a tenure holder in occupation of a 
share of the tenure without joining other co-sharers 
of the defendants for recovery of rents cind resse* 
whether and when maintainable — It is the duty 
of the persons succeeding by inheritance to a per 
manent tenure to notify the succession and it is not 
the duty of the superior landlord to find out who 
all the heirs of a deceased tenure holder are There 
is no law which compel* a landlord in order that 
he mo-lit succeed in a suit for rent to sue nil the 
heirs of a deceased tenure holder when he has no 
notice who the heirs are 'Where n9 m this case the 
defendant was admittedly one of the heirs and in 
possession -vs such lie is liable for tlic rent and 
he cannot defeat the plaintiff* suit by showing 
that there were other heirs equally liable unless 
he also shows that their names were notified to the 
landlord as success irs of the original holders or that 
they have been paj mg rent and getting receipt* 
as successor* Khetteb Mohan Pal c Pran 
K maro Kabiuaa 3 C "W N 371 

2. — and ss 16 and 195 — 

Balm tenure— Bengal Begulation Till of 1819 
e 5 — Ss 15 and 16 of the Bengal Tenancy Act of 
1835 apply topatm tenures Dcboa Pbosad Bunco 
Padhya r Brindabun Hot 

[L L R 10 Calc 604 


3 — and s 16— Operation of 

those section, in a suit for rent of land to which the 
plaint P succeeded before the Bengal Tenancy Act 
f o**'— 0 obstruct on of statute — Ss 15 
and 16 of the Bengal Tenancy Act are not retro 
•pective PBoruLLAK CnnojEE Boss r Saitte 
utdih Moran IL.H 22 Calc 337 


BENGAL TENANCY ACT(Vm OF 1885) 
— continued 

4. and se 16 and 28— 

Whether an heir of an occupancy raiyal can claim 
recognition by the landlord on the death of his an 
cestor who was the recorded tenant — An heir of an 
occupancy raiy&t can claim recognition by the land 
lord on the death of his ancestor who was the record 
ed tenant. Ananda KuitAB Naskab r II ad I DA93 
ITaldae L L. H. 27 Calc. 645 

[4 C vr N 608 

5 and 8 16 — Arrears of rent 

suit for — Suit by a patmdar on the death of the 
last owner against the dar-potnidar without com 
plying with the pronsions of s la of the Bengal 
Tenancy Act whether maintainable — Solder of a 
tenure — In a smt for arrears of rent for the years 
1299 B S to Ealgoon 1302 B S brought by patmdara 
on the death of the last owner on the 14th Aghran 
1302 B.S the defence of the dar patmdar mainly 
was that the plaintiffs not having complied with the 
provisions of s. 15 of the Bengal Tenancy Act the 
smt was not maintainable Held that as the plain 
tiffs did not claim the rent which fell due during 
the lifetime of the last owner as the holder of the 
tenure but claimed it either as the representative 
of the holder of the tenure for the time being or as 
representative of their father the rent became an 
Increment to the estate of the father and therefore 
the suit was maintainable A ogendra Bath Bose 
r Satadul Bashini Bose IBB 26 Calc, 526 
referred to SnrBtppr JogeuaYaDasi 

[L L. R , 27 Calc , 635 

8 18 — Bight of suit— Succession 

to permanent tenure— Omission to gtre notice of 
succession to Collector EfTcct of— Bon payment of 
fees Effect of on right to decree — S 1C of 
the Bengal Tenancy Act does not preclude a party 
from instituting a suit for rent notwithstanding 
that the Collector has not received the notice an 1 
the fees referred to therein. But that section is 
a bar to the plaintiffs obtaining a decree before 
the notice and the fees arc received by the Colleo- 
hADinTR Gnoss r Umae Fatwadi 

p L R 24 Calc. 241 
1C H N 03 

3 17 and 18 


See Landlord and Tenant— Transfer 
by Tenant I L E. 21 Calc 433 
[ILE 24 Calc 152 

8 10 

See Right op Occupancy— Less or 
FOBPE rrrsE op Rioht 

[ILE, 21 Calc 129 

1 s 20 cl ( 3 )— Bight of non ores 

pancy ratyat— Death of ratyat hating r '3ht °f 
non occupancy — Stirs — Be entry by landlord 
The right of a non occupancy raiyat (who does not 
hold under any express engagement) in his holding u 
— *; heritable Kasim Chowkidab r Sundae Bbwa 
n L.E. 24 Calc 207 
L 1 C W N 88 
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BENGAL TENANCY ACT (VIII OE 1885) 
— continued 

S. ■ es 20 21 — Suits fending at 

time Act came i«fo Joree— Suit for ejectment — 
Acquisitiontif right of occupancy — General Clauses 
Act (I of 1%S) * 6— S 21 of the Bengal 
Tenancy Act applies to suit* pending at the time 
the Act came into force ri 1st hoi ember 168 e 
winch had not then resulted m a decree In a suit 
instituted on 8th October 16^5 to eject the defen 
d&nts after notice to quit it was held that although 
the defendant had held the land from which it was 
sought to eject him for less than 12 years and 
therefore would not if the Bengal Fcnt Act (VIII 
of 18C9) had been applicable ha\e acquired a right 
of occupancy vet the effect of ss 20 and 21 of the 
Bengal Tenancy Act was to give him a right of 
occupancy and therefore lie could not be ejected 
Jogissub Das r Aisaxi Ivotocrto 

[X L. R. 14 Calc 553 

3 — General Clauses Act ( J 

of JB6SJ s 6 “Retrospect ire enactment tchen 
applicable to pending suit—Ee idmg suit— Zand 
tori and tenant— Eight of occupancy — S 21 
sub s. (°) of Act Mil of 18^5 » cxprcsscly 
retrospective and applies to suits rending at the 
date of the commencement of that Act Jogestur 
Das v Aisant Eoyburto I L E 14 Cal 553 
followed. TrrSZE faiso r Ramsabck hor.m 

[UE 16 Calc 378 

8 22 

Set Bight op Occhtavcy— Loss oe 
Fobpeitube op Right 

[LL.E, 18 Calc 121 

See Bioht op Occupanct— Tbansfeb 
op Bioht X L It. 21 Calc 889 
[ILK. 24 Calc 143 621 
ILR27 Calc 473 
3 C W N 62 

4 C W N 809 


i 23 


Se I ASDioan and Tenant— Tbopeety 
rv Tubes and \\ oods ov Land 
II L.B. 22 Calc 742 744 note 746 note 
748 note 751 note 
ILB 23 Calc 854 

a 25 

See Fight op Occupancy— Acquisition 
or Bioht— Mode op Acquisition 

[I L R 24 Calc 272 


L H 23 1 A 158 


cl (a) 


See Landiobd and Tenant— I iabixitt 
TOR Bent X I* R. 19 Calc 700 


See Conte sct Act 6 74 

[IXR 22 Calc 658 


BENGAL TENANCY ACT (VIII OE 1886) 

— continued 

X " ■ ■■ — Suit for enAancemeaf of 

rent— Enhancement of rent by contract by more than 
ti o annas in the rupee — Void agreemeut — Contract 
Act (!' I of IS72J ss 23 and 24 — A contract under 
s 29 of the Bengal Tenancy Act to pay an enhanced 
rent by more than two annas in the rupee is void 
Reistodhone Ghose l BBbjo Gobinso Tor 

[I L R 24 Calc 895 
1 C W N 442 

2 - — Landlord and Tenant- 

Suit for rent — Enhancement of rent — Enhancement 
of rent Ij a registered kabuhat llrtAiw fifteen years 
from a precious oral agreement to pay e n) ancement 
of rent Effect of — By an oral agreement in the year 
188o the tenant defendant agreed to pay an enhance 
meut of Tent and he paid rent at that rate untd sub 
sequcutly he executed m the year 1893 a registered 
kabuhat bj which he agreed to pay a further 
enhancement of Tent which was more than two annas 
in the rupee Upon a suit for rent by the landlord 
based on the registered kabuhat — Held that 
inasmuch as the enhancement of rent in s 29 of the 
Bengal Tenancy Act refers to enhancement after the 
promulgation of the Act if in this case the enhance 
ment which was made m the year 188o was before the 
Act came into force it would not bar an enhancement 
during the period of fifteen years from the date 
thereof as contemplated by el (3) of b 29 Bat if 
the said enhancement was made after the Act came 
into force it w ould also not bar a subsequent enhance 
ment within fifteen years from the date thereof ns 
the previous contract was only an oral one and 
was not effectual and binding upon the defendant 
Held also that liai mg regard to cl (6) of s 29 as 
the enhancement was more than two annas in the 
rupee the registered kabuhat was bad m law if the 
rent then agreed to be raid was an enhanced rent 
The kabuhat would also be bad in law if the rent 
agreed to he j'aid is partly enhanced and partly 
increased rent Held further that hav ing regard to 
prov (1) ofs 29 as ala: the provisions of t 27 the 
plaintiff would at any late (i e failin'- the kabuhat) 
be entitled to recov tr rent at the rate paid by the de 
fondant for more than three years SIOTnTOA 3ronuN 
Xadibi r 51 An Sabkae I L R 25 Calc 781 

3 Enhancement ofrentlyreg 

tstered contract — Increase in the amount of rent by 
reason of increase of area — Applicability of s 29 
in such Cases — S _9 of the Bengal leuancy Act 
applies < nly to an increase in the rate of rent and not 
to an increase in the amount of rent by reason of an 
increase of the area Satish Cuundba Gibi r 
Kabieuddin Maluck I L It 28 Calc., 233 

4 — Enhancement of rent lycon 

tract — dgreement not icithin the section —An agree 
ment embodied in a kabuliat to pay a certain amount 
of rent agreed upon by the parties in settlement of 
diffcicuces between them as to what had been the 
amount and character of the rent and to aveid further 
litigation is not an agreement to enhance within ths 
meaning it s- 21 t] (i) cf the Bengal Tenancy Ac* 
Sheo 'Uuot Paxday r Rah Rachia Roy 

PLR 18 Calc 333 
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BENGAL TENANCY ACT(Vm OF 1885) 

—continued 

b 30 

See Enhancement op Rent— Gbotinds op 

Enhancement — Rate op Rent to wee 

THAN IN ADJACENT PLACES 

[l C ■W N 310 

^* - — * Molding Tleanmtj of — — 

The term holding as used in s 30 of the Bengal 
Tenancy Act means an entire holding Baidia 
Nath Be c Ilim I L B 25 Calc 817 

(2 C W N , 44 

2 — Holding Definition of— 

Enhan ement of rent — An uudmdcil share of lands 
comprising a holding dies not fall within the definition 
of a holding given iu the Bengal Tenancy Act and 
f 30 of the Act docs not applj to an enhancement of 
rent of such a share Haiubole Bkouuo r Tasim 
hddin Mondul 2 C "W N 080 

® "*r Suit for cn hancement of 

rent— Prevailing rale Meaning of -Average rate — 
The words prevailing rate in s 30 il (n) of the 
Bengal Tenancy \ct mean not the average rate of 
rent but the rate actually paid and current in the 
vulage for land of a similar description with similar 
advantages they should he construed therefore in 
the same sense as was given to the same words in the 
earlier cases decided under Ut \ of 18o9 SnrrAt 

Mojtoal r Prossonnamoti Debta 

[ILR 21 Calc 080 

— B 38— Settlement of rent— Orounds 

for abatement of rent — Permanent and temporary 
deterioration — A liberal interpretation should be put 
uron the word permanently in s 88 subs 
CO cl (a) and the word construed with reference to 
existing conditions It cannot ho said that a deternr 
ntion is not permanent only because by the applica 
tion of capital and skill it might be removed In 
determining the liability to additional rent the Settle 
ment Officer is by b 52 sub s (2) cl (c) bound to 
consider the length of time danug which the tenancy 
has lasted without dispute as to rent or area A1 
though only an occupancy raiyat con bring a suit under 
s 38 the principles laid down in that section ought to 
be taken into consideration in all proceedings for 
settlement of rent whatever be the status of the raiyat 
Goubi Pattea c Reily ILB, 20 Calc 578 


* ~~~ ~ B 40— Commutation of rent — 

Jurisdiction of C xvd Court— An order passed m 
appeal by a Revenue Court under s 40 of the Bengal 
Tenancy Act is final and no suit lies in the Civil 
Courts by which its propriety can be questioned 
IiALLa SAXIQBAsi Singh C Rahgib 

[3 C W N 311 


- Order commuting bkotrlt 


rent to nagdi rent— Omission to state time tthen 
\ e ff ect —The provisnus of cl 5 s 40 
Tenanc y Act arc imperative and 
f“P ,led with IV here therefore, 
“ that clause omitted to state the tune 


from^which it was to take effect it was held to be 

inopcraay** — 


Raoito' Nath” sli™ 


BENGAL TENANCY ACT (Till OF 1885) 

— continued 

s 44 

See Landlord a yd Tenant— Fohpeitcbe 
— Denial op Title 1 C "W N 153 


- b. 40 Bub as (0) and (9)— "No* 


occupancy raijat — inhancement of rent— Fair 
and equitable rent — Snb-s (9) of e. 4G of the 
Bengal Tenancy Act is not exhaustive It was not 
intended that if there was no land of a similar de 
scnptioa and with like advantage in the same village 
as the land in suit it should be impossible to enhance 
the rent of a non occupancy raiyat upon any other 
ground, II os acc Vli Khan r Hah Chahan Shaw 
[L L. R 27 Calc 473 
4 C W N 331 

B 48— Operation of s 4S on suit 

instituted before Act came into force — S 48 cL (a) 
of the Bengal Tenancy Vet is retrospective Ran i 
kumar Juiji v Jafar ih Fat tea ri I L R 
26 Calc UO note approved of Gpru Das Snrr r 
"Nayd Kishoue Pal ILB. 26 Calc 109 
Rah Kumar Jcgi r Japab ku Patwabi 

[L L. R 20 Calc , 199 note 
■■ • ■ s 40 * 

See Landlord 1yd Tey ant— Ejectment— 
"Notice to quit 1 c « 133 
[2 C W N 135 
I L R 23 Calc., 200 
2 C W N 238 
See Landlord and Tenant— Fobpeitcbb 
— Deyial op Title „ , . n , 

[I L. R 20 Calc. 101 

— - 8. 50 

See Evidence— Civil Cases— Reyt Re 
ceipts ILB.24 Calc. 251 

L Record 6f ngAts-Pn 

sumption from tuenty years uniform payment oj 
rent— Eaiyats bolding at fixed rates — In ® P*“ 
cccding for record of rights under Ch. X of tne 
Bengal Tenancy Act (V III of 18So) it having been 
found that certain raiyata were holding their lands 
at rates which had not been changed during V we ® 7 
years before the institution of the proceeding tn 
Settlement Officer recorded them as raiyats holdmg 
at fixed rates In second appeal Ae/rf that nad 
s. 60 of the Bengal Tenancy Act the Settlcmen 
Officer was right in giving effect to the presuraptio 
that the raiyats were holding at fixed rate of rent an 
in recording them as raiyats holding at fixed rates 
Bans! Das v Jagdtp Aarain Chotcihry I 1 " 

24 Calc 152 dissented from. DcunS liow« 
Koeb i Balla K cnsn LLR2o Calc i*? 

[2 C ‘W N 68° 

Dissenting from Bansi Das e Jagdip NabH^ 
Chowdhby L Ii. R 24 Calc. IS 

2 and sa 115 104 (sub* 

ss 2 and 3) U3— Record of r ghts— Presumption 

as to fixity of rent— Settlement of fair and e 
able rent — Enhancement for excess land— Enhance 
mentf >r rise tn price of crops — The provision cp 
tamed in s US of the Bengal Tenancy Act 
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BENGAL TENANCY ACT (VTH OF 1885) 

—eOH t HVtJ 

against tie presumption as to filed rent under e 50 
(5) of the Act arising in certain cases Las noappli 
cation in a suit brought by a tenant for the purpose 
of contesting the correctness of the decision of a 
Revenue Officer in regard to the entry as to the 
status of a raijat in a record of rights prepa ed 
under Ch. X of the Act In such a suit the 
tenant is entitled to the benefit of the presumption 
Given the circumstance of an increase or decrease in 
the area of the land for winch a tenant is pa} mg 
rent it is competent to the Pevenne Officer under 
s 104 (2) of the Bengal Tenancy Act to settle a fair 
and equitable rent in respect of the whole of the land 
of the tenant including the excess area and the 
revenue Officer can in such a case enhance the rent 
under the provisions of the Tenancy Act eg on 
the ground of the rise in the prices of the food 
crops and s> forth. Secretary or State sob 
India is Council c Kajiucddi 

[I L E 28 Calc 017 
3 _ and 8 101— Permanent 

Settlement — Presumption — Un form rent — When a 
question arises as to whether a tenant is entitled 
to the presumption under s 50 cl ( 9 ) of the Bengal 
Tenancy Act the fact that the estate within which 
the tenure m question is situated was not perma 
nentl) settled m the year 1793 docs not make 
any difference S 191 of the Bengal Tenancy Act 
has no application to the present case inasmuch as 
the estate though not permanently settled in 1<93 
was subsequently permanently settled in the year 
1811 Taaiasha Bibi t Asiictosii Dnun 

[4 C -W N 513 

- • s 62 cl (0) and b 188— Abatement 

of rent — Su t for rent by several j wt landlords 
against one of the joint tenants whether in such a 
suit the tenant can claim abatement of rent— 
Tenant Mean ng of — The expression tenant 
in s. 52 of the Bengal Teuancj Act does not 
include the case of a mere co-sharer tenant who has 
Only a fractional share in the tenure it means the 
tenant of the tenme and not one of many tenants 
In a suit for rent brought by BOme f see eral joint 
landlords against one of see eral joint tenants for 
recovery of the plaintiff s si are of the rent payable 
nn account of the defendant tenant s share of the 
tenure under a previous arran-ement such tenant 
defendant cannot claim abatement under the pro 
visions of s. 52 of the Bengal Tenancy \ct Bnoo 
PEndro A abaci Dctt r Bo iiov KmsnvA Durr 

[I L. B, 27 Calc 417 
4 C W N 107 

8 53 

See Sale toe Aubears op Pent— Rights 
and Liabilities op Pubciiasers 

[I LR 21 Calc 383 

1. — Established us ge of loca 

l ly —The established usa^e of the locality and not 
the usage between the parties is that contemplated 
by s 53 of the Bengal Tenancy Act H ra Lai 
Eats v Mothura Mohun Roy I L R lo Calc 
714 followed Watson abb Company c Sbes 
ebisto Bhvmick I L E 21 Calc., 132 


BENGAL TENANCY ACT (VHI OF 1885) 

— continued 

2 Established usage Mean 

mg of —The words established usage in 8 53 
of the Bengal Tenancy Act 183o do not refer to 
a practice previously prevailing between the landlord 
aud his tenant but to the established usage of the 
pirgnnnah m which the holding is situate Heba 
Lal Dab t Mothuba Mohun Lor Cnownnar “ 
[LL It. 15 Calc 714 

8 54. 

See Landlord and Tenant— Payment 
op Rent — Genebally 4 C "W N 324 

8S 50 cl (4) 187 cL (3) and 

6 188 — Joint landlords — Ant! orixed agent — 

Receipt gtten ly agent— Presumption —In a case 
where there are several jomt landlords it is necessary 
for the Court before giving effect to a presumption 
wider s 5G cl 4 of the Bengal Tenancy Act to find 
affirmatively that tho agent was authorized by them 
all either verbally or in writing Gofinath ChA 
KBATABTI r UlIAKANTA DAS ROY 

(L L. B 24 Calc 100 

8 60 


See Land Pegistbation Act s. 78 

[ILK 28 Calc 712 
3 C W N 381 


Registered proprietor Suit for 

rent bg— Whether the plea that rent s payable 
to third party allowable — Lanl Registration Act 
(VII of 1878) s 78 —Plaintiffs as re B istered pro- 
pnetois brought a suit for recovery of rent It was 
found that defendant in good faith and under the 
reasonable belief that the land held by him was 
included ra the estate of a third person attorned 
to him sime four years prior to the smt and it 
was held by the loner Appellate Court that under 
the circumstances the defendant ceased to be plain 
tiff s tenant and they could not recover rent Held 
that upon the nbivo facts ■ CO of the Bengal 
Tenancy Act did not estop the defendant from plead 
rag that rent was due to a third person notw ithstand 
mg plaintiffs were iigistcred piopnetors DUEGA 
Das Hazha i Samash Aeon 4 C W N 008 
b 8L 

See Landxdbd and Tenant— Conbtjtd 
tion op Relation — Acknowledgment 
op Tenancy by Leceipt of Tent 
etc I. L E 25 Calc 1 

[LB 24 LA 104 
1 - — Depot t of rent «» Court — 

Bona fide doubt of tenant as to who s entitled to 
rent Costs w! ere conduct of defendant d d not 
make l t gation necessary — The deposit of rent ra 
Court under s Cl of the Bengal Tenancy Art (where 
the tenant entertains bond fide diubt as to who was 
entitled to receno it) operates as an acquittance 
and where such deposit is proved as a defence to 
a 6uit for rent the suit should be dismissed. Where 
in such a smt the defendant is found to have been 
not to blame for the litigation he is entitled to his 
costs. hTALKABTT * GUBU DAS KUSDU CHOW 

DHBr LLRai Calc., 080 
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2. Suit for rent — Deposit of 

rent ly a tenant through the transferee of the hold 
mg from him whether valid — A deposit of rent 
though net made by a tenant himself but made 
on Lis behalf by a transferee of the bolding from 
him is a valid deposit within the meaning of s Cl of 
the Bengal Tenancy Act Behaey Lal Mooxerjee 
r Basabat Nandal X. Xh XL 85 Calc. 289 

3 — ■ ... and g 02 —Deposit of rent 

—Review of order receiving deposit of rent —When 
under ss Cl and C2 of the Tenancy Act a deposit of 
rent is made by a tenant and the Court grant s him a 
receipt the zamindar has no right to come in and bo 
heard tn the matter there being no machinery whatso- 
ever provided by the Act for the Court to enter mto 
a judicial enquiry in connection with the matter of 
the deposit As far os the tenant is concerned after 
such deposit is made and receipt granted, the Court is I 
functus officio and is not authorized to return the 
money to the tenant upon an application made by the 
Z&mindar The words the full amount of the 
money then due in s Cl and the words the 
amount of rent payable by the tenant m s. 62 mean 
nothing more than the w ords what he shall consider 
the full amount of rent due from him at the date 
of the tender to the zammdar as used in Bengal Act 
\III of 1869 and have no relation whatever to 
the amonnt of rent justly duo or justly pa j able 
by the tenant In the matter op Sibdhab Bor r 
Rauesvyab Smo L L R, 15 Calc , 160 

b 66 

See EiEcrriox op Dechek— Decrees 
TT fDEB Rent Law 

[HE 17 Calc 301 
See Landlobd and Tenant— Liabiutt 
pob Rent ILE 26 Calc 103 

See Riant op OccrrANCY — Tbanspeb op 
Right ILE 24 Calc 355 

[1 C W N 398 
I L R 28 Calc 727 
3C W N 580 
ILE 26 Calc 937 
3 C W N 742 747 


See Sale pob Abiieaes op Tent — Ikcgm 
usances I L B 22 Calc 384 
See Sale fob Aebeahs op Tent — 
Rights and Liabilities op ran 
chasers I L R 21 Calc 169 


L — Charge Meaning of — 

Transfer of Property Act (11 of 1892 J s 100 — 
oe*nJ/» The charge referred tons 65 of the 
Bengal Tenancy Act is not such a charge as that de- 
fined by s 100 of the Transfer of Property Act 
-T^oiice CnciraBB Dby Sibkab v Foley 

[ILE 15 Calc 492 

and B 3 cl (5) and b 181 
pf tenure for arrears of road cess under 
Dv . Road cess — Cesies — Incumbrance 


\nc "."■l ™ - ''"" 1 — incumbrance 

s Unant ° Jsale tn execul,on °s 


decree fur road cess on — The word rent’ in g 65 
of the Bengal Tenancy let 1S85 includes road eeis 
payable by the landlord. A tenutc holder granted a 
usufructuary mortgage of certain lands within hii 
tenure to A and directed the tenants to pay their 
rents to him Subsequently the superior landlord 
brought a suit for road ccss sgainst the tenure holder 
and m execution of his decree sold the tenure under 
< 65 of the Bengal Tenancy Act A then brought a 
suit against one of the tenants for arrears of rent and 
contended that all that passed under the auction sale 
was the ngbt title and interest of the tenure holder 
and that his rights under the mortgage were un 
nffected by the sale and that be wag still entitled to 
the rent Held that Ch \I\ of the Bengal 
Tenancy Act must be read with t 65 cf the Act 
and that liavmg regard to the definition in cl 5 
of s 3 rent as used in that section includes road 
cess payable by the tenant and that the sale was 
a sale of the tenure the purchaser acquiring the pro- 
perty free from the incumbrance created by ths 
tenure-holder in favour of A it not being a registered 
and notified incumbrance witlun the meaning of 
« 1CI of the Act Lome Chand Leseab r Banss 
NATH Pabamanicx LI R SI Calc 722 

3 and 8 QQ—Sale of default 

mg tenure at the instance of landlord tcho has lost 
his interest tn the estate— Tent decree — S 66 of 
the Bengal Tenancy Act docs not apply to a case 
m which the person seeking to executo the decree 
•s not a landlord at the time cf the execution and 
s Go is limited in the same manner as s 66 So 
where a landlord after obtaining a decree for arrears 
cf rent loses bis interest in the estate he cannot bring 
the defaulting tenure itself to sale w execution of hi* 
decree Mem Chhndee Bhunjo v Alov Moncrc 
Dassi 3 C W N 604 

L s 66 — Suit for arrears of rent 

brought before expiry of Bengali year — Right 
to eject tenant — Where a suit is brought before the 
expiry of the Bengali year in respect of the arrears of 
rent for that year the landlord is not entitled to eject 
the tenant under s 66 of the Bengal Tenancy Act 
Gueu Dass Shut r Band Kishobe Pal 

[LLE28 Calc 199 

2 Landlord and tenant — Suit 

for arrears of rent — Execution of decree for eject 
mentfor arrears of rent — Extension of time for 
payment — Per Pbinsep and BaneBjee JJ — Tho 
extension of timo authorized by s 66 cl 3 of the 
Bengal Tenancy Act can be granted by the Court 
after the decree and not only when framing the 
decree under cl (2) of that section Per Bamfdii 
J— contra Per Pbinsep and Banebjee JJ'—Toe 
decree for ejectment passed under s 66 cl ° 
the Bengal Tenaucy Act need not incorporate the 
terms as to the ejectment being avoided by payment 
within fifteen days from the date of the decree 
These terms are rather in the nature of a direction*® 
the Court of execution Per Pbinsep J—Jbe 
application for such extension of time may therefore 
be made by tho judgment debtor on a mere petition, 
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and net in the form of an applicati n for review 
cf lndcment Bodh Rabain r Mahomed Moosa 
b [llfi. 28 Calc 639 

3 C W N , 628 

s 67 

See Enhancement op Rent— Riant to 
enhancs ILR 22 Calc 214 
[L.K. 211 A 131 
See I ntebest— Miscellaneous Cases— 
Abseabs or Bent 

[I L B 24 Calc 37 
I L K 28 Calc 130 315 
SOWN 30 194 
4C W N 324 


See Tenaa Code s 

P 


L E 18 Calc 518 


88 69 and 70 

See Sanction to Pbosecution— \\ hebe 
Sanction is necessabt oe otherwise 
[I L H 17 Calc 872 

L . Deposit of crops by order 

of Collector-Suit against depositaries— Hiyht of 
eu t—Pncitv — Juried etion of Ctrif Court— In 
the course of proceedings held under ss GO and 70 
of the Bengal Tenancy Act (Mil of 1885) the 
landlord s (ticcadar' i) share cf the produce was 
deposited by the Amin by order of the Collector 
with two persons The depositaries executed and 
delivered a receipt to the Amin Some time after 
the ticcadar made an application to the Collector 
in order to obtain his share of the produce but on 
a representation being made by one of the deposi 
tancs that the crops (with the exception of a small 
portion) had been destroyed by rain the Collector 
declined to grant any relief to the ticcadar The 
ticcadar then brou lit this suit against the depo 
sitanos for recovery of the value of the crops 
deposited Held that the receipt executed and 
delivered to the Annn established privity between 
the plaintiff and the defendant so as to enable 
tbe former to maintain the suit Held also that 
the suit was maintainable in the Civil Court Ss 09 
and 70 of the Bengal TiDancy Act refer to and contetn 
plate proceedings betw eeu the landl rd and the tenant 
t\ hen a plaintiff seeks relief not against his tenant 
but against a third party a depositary or bailee the 
suit is not barred by anything contained in those 
sections Jaoa Singh t Chooa Singh 

[ILE 22 Calc 480 


2. and s 188— Bent bhaoU 

or nuydt — Jurisdiction of Deputy Collector — 
When there is a bond f dt dispute as to the nature of 
the rent i « whether it is bliaoli and nupdi the 
Deputy Collector has no jurisdiction to proceed under 
the provisions of e« CO end 70 of the Ben~i! Tenancy 
Act An application under s 69 of Bengal Tenancy 
Act cannot be made by some only of a body of land 
lords such an application being authorize i by the 
provisions of the Bengal Tenancy Act and not by 
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those of the Civ il Procedure Code Nukheda Singh 
r Riru Mabdan Singh 4 C W N 239 

. b 72 

See Landlord and Tenant— TranSfeb 
by Landlobd I L.R 25 Calc 445 
[2 C W N 108 

a 73 

See Right op Occupancy— 1 Teakspbr 
op Bight 

[ILK 24 Calc 355 642 

a 74 

See Cess ILE 15 Calc 828 

[I LR. 22 Calc 680 
I L. R 20 Calc 011 
3 C W N 608 

B 84 

See Apteal — Acts — Bengal Tenancy 
Act ILK, 18 Calc 271 

PLR.10 Calc 485 

Acquisition of land by landlord 

— reasonable and sufficient purpose — Certificate of 
Collector — Jurisdiction and functions of the Cinl 
Court — The proprietors of o talukh who had con 
structcd an indicr 0 factory and employed a Euro 
pean manager applied to the Civil Court under 
s 81 of the Tenancy Act to acquire by com pul 
sory sale a small piece of land made up of several 
raiyati holdings within the estate The applica 
tion was opposed by the proprietors of another 
indigo factory who had taken underleases from 
the raiyats the gi cater part of the lands of the 
village including the boilings within which the 
plot in questi n was comprised Ihc Collector of 
the district had certified under s 84 that tho 
purpose foi which the land was required was 
reasonable and sufficient The Munsif tried tho 
matter as a disputed question of fact and held 
that the purposo alleged was not reasonable or 
sufficient and declined to authorize the purchase 
The Di tnct Jud„e on apical reversed the Jinn 
sif ■ finding and authorized the compulsory acqui 
sition of tho land. Held that there is no appeal 
against an order passed by a Civil Court under 
s 84 of the B ngal Tenancy Act and that tbe 
order of the District Judge was without junsdic 
tion and must he set aside Held by 1 blnszp 
and Ameeb All JJ (Pethebau CJ dissent 
mg) — That the Collector a certificate under s 84 
is not conclusive as to the reasonableness and 
sufficiency of tbe purpose for which the land is 
•ought to be acquired that the jurisdiction of 
the Civil Court is not confined to giving effect to 
the Collector s certificate but the Court is to hold 
a judicial enquiry to determine the reasonableness 
and sufficiency of the purpose and all matters 
coming within the section and is competent to eon 
sulcr the grounds upon which the certificate was 
granted that the appointment of a European 
manager and the necessity for erecting building* 
for his comfort and convenience are insufficient 
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grounds for authorizing the compulsory acqnm 
tiou of land under b 81 The purpose for which 
the land is sought to be acquired must have a direct 
relation to the good of the holding and objects 
which might have a remote or speculative bearing 
upon tho good of the holding are foreign to the 
scope of the Act Held by Petiiebam C J — Tho 
section gives to tho Collector jurisdiction to decide 
whether the alleged purpose is reasonable and 
sufficient leai mg to the Cml Court to settle the 
amount to be paid for the land and the decision 
of the question whether the land is bon- i fide 
required for the alleged purpose The words 

satisfied on the ccitificato mean that the Civil 
Court u to be satisfied on the certificate alone and 
has no jurisdictnn to take other ev ulenco on that 
question hut is to accept the decision of the 
Collector as final Gooiiun MollaH t Rameshub 
NABAIN MAniA ItAUESnUB J»aeain JTaiita 
c GooHUf Hollas I L It 18 Calc 271 


- a 85 


See Landlord and Tenant— Transfeb 
by Tenant I L R. 28 Calc 40 


See Landlord and Tenant— Liability 
ron Pent II It , 19 Calc 700 

s 87 

See Landlord and Tenant— Abandon 

STENt— PEL lNQUlSnilEVI OK NOKRENDKR 

oy Tenubb 1C"W N.. 108 

[3 C W N , 48 
4C W N 493 
Construction of t 87 — The pro- 
visions of 8 87 of tho Transfer of Property Act are not 
exhaustive Saiidjan Roy r Mabaton 

[4 C W N 493 


See Landlobd and Tenant— Transfer 
by Tenant 

[I L B 21 Cftlc 433 


* Suit for rent — Question a* 

to amount of rent— Sub division of tenancy — Tent 
receipts signed by one of sextral co sharers —Several 
plaintiffs co sharers sued tw o defendants to recover 
the sum of R7d odd for arrears of rent in respect 
of a tenure the annual amount of rent payable 
being alleged to be H15 One of the defendants 
appeared and pleaded that tho tenure had been some 
time previously divided by the principal plaintiff 
(who was the kurta of the family and collected 
vent) and that after the division he had paid 
«7 8 per annum being the rent in respect of 
tus half of tho tenure to the kurta in support 
o such payments he produced dakhilas or rent 
receipts signed by the kurta The suit was dis 
?^ a , d M tho Mon s if but on appeal the Addi 
tional Judge gave the plaintiffs a decree for the 
f®!™ r< ® t dwmed less tho amount proved 
to have been paid by the defendant who contested 
the suit &3 shown by the dakhilas Ha hold that 
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the division had not been proved and that the 
dakhilas did not amount to the written consent 
required by s 88 of the Bengal Tenancy Act 
Held on appeal to the High Court that the 
dakhilas or rent receipts did not amount to a written 
consent as required by s. 8S of the Bengal Tenancy 
Act and that the deerte of the lower Court mn*t 
he uphold Acbboy Churn Maji r 6nosni 
Ultra in Boat I L B 16 Calc 155 

2. ■ — - . Suit for rent— Sub division 

of tenancy— Fadence of consent of landlord to — 
Jtent receipt signed by the agent —A receipt for rent 
grunted by a landlord or Ins agent containing a recital 
that a tenants name is registered in the landlord* 
ahmshta as a tenant of a psrtion of the original 
holding at a rent which 19 a portion of tlieongina! rent 
docs amount to a consent in writing by the land 
lord to a sub division of tho holding and a distribution 
of the rrnt payable in respect thereof within tho 
meaning of s 88 of the Bengal Tenancy Act PrAEt 
Mohun Mukdopadhya r OorAL Faik 

[I L R.25 Calc 531 
2 C W N 375 

jAOADisnuB Bhcttaciiarji V Joymoni Devt 
[LLB. 25 Calc 533 note 
2 C W N 378 note 

3 Transfer of a portion of 

oc upancy holding— Custom— Ejectment— posses 
ston —The transfer of a portion of an occupancy 
holding is contrary to the spirit if not the letter 
of s. 88 of the Ucngnl Tenancy Act YllI of lofio 
and tho existence of a custom in a particular place by 
which such a holding is transferable is immaterial 
and gires no rifeht to tho transferee as amunst tee 
landlord. Kuldip SiNon r GillAndebs AbbCtK 
mi (.Co IL8 SSCalo.fJg 

[4 C W N 738 

80— Secure tenure— Suit for eject 


meat — Service tenures arc excepted from the op*r 
at ion of s SO of the Bengal Tenancy Act MOKBCJ. 
HoSSAIN t AlIEEB SlIEIKH 

[I. Ii. K i 25 Calc., 131 

OX— Measurement 


Form of order on —In a pro ecdmg under s 90 1&« 
order should be limited to one directing m the w 
of s 01 that the tenants do attend and point om to. 
land and a declaration made in such order tba 
petitioner is entitled to make the measurement 
a pole of a certain measure is bad m law aou wi 
jurisdiction DrA Gazi r RAM Lai^Si^u^ 


- s 03 


See Appeal— Acts— BENOALTSNA^ g 

Act lO 14 Calc. ^ 

L Ma ” a $ er ~ C J > 

Practice tn vial my applications under s * j 
A ct mi of 138 o ichere He co sharers 
various and complicated shares tn the Pf°P* It 
— hot tee —Where a property consisted of -A3 e * t - 
or tenures 60 of which were entered unnw 
separate numbers in the Land Register of 
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Collector other portion* of the property being talukhs 
dependent tenures and raiyati holdings and a single 
apphcati n is made by 12 of the co sharers in inch 
property (many of whom held shares in «cveral 
of the tenures and estates) callmg Dp- n the re m a in i n g 
four sharers in the property to show canso why 
a common manager should not bo appointed under 
e 93 of the Bengal Tenancy Act the Court should 
before granting the application call upon the appli 
cants to state whether all of them are entitled in 
common to the various estates and tenures, and if not 
bo entitled should call upon them to divide them 
selves into as many groups as there are properties held 
by them in common and in the latter case each group 
of shnreh jlders should pat in separate applications 
on which separate Court fees should be levied The 
n tire in the case of tenures should he as provided by 
s ^3 of the Act and should he of the same character 
and to the same effect as in the case of estates If 
THE MATTER or THE PETITION OT FAZZL ATI CHOW 
D1IRY FAZEL All LnOWDBHY C ABDCL MOZID 
Chowdhby I. L. It. 14 Calc 659 

2 and bs 95 and 99— 

Common manager— Minor co sharers — Court of 
T Cards — District Judge juriididion of — On the 
8th June 1891 one of the co sharers in au estate 
applied for the appointment of a common manager 
but on objection taken by the other co-sharers this 
application was withdrawn On the 4th March 1691 
the same co-sbarcr applied to the Court to the effect 
that proceedings might he taken under s 93 of the 
Bengal Tenancy Act and that the management of the 
estate might be taken over by the Court of \V ards 
The other co-sharers and the representative of certain 
minor co-sharers objected to the appointment of a 
common manager but consented to the estate being 
made over to the Court of Wards On the 30th March 
1892 the District J udpc without satisfying himself 
as to the necessity of the appointment of a common 
manager ordered that the estate should be made os er 
to the Court of 1\ ards The Court of Wards took 
over the estate but subsequently refused to act 
and the Board of Revenue directed that the estate 
should be released. On the 13th August 1892 the 
District J udge issued notices on the c ) sharers under 
s. 93 callmg on them to show cause why a common 
manager should not be appointed. All the eo sharers 
•appeared and objected to the appointment of a common 
manager but one of them and the representative of 
tbo minor co sharers stated that they had agreed to 
appoint a privato person manager of their share* 
1 he District J udge therefore appointed such person 
temporarily as a common manager of the entire estate 
until the «o owners should take steps under ■ 99 to 
satisfy the Court that they were in a position to manage 
the estate and on the 24th March 1893 passed two 
orders on separate applications made by two of the co- 
sharers for the release of the estate refusing to release 
it as he was not satisfied tliat the management of 
the estate could be conducted without injury to the 
rights of the minor Held that these orders of 
the 24th March 1893 were ultra c tret Oasoba 
Ka>ta Roy c Peobhabati Dabi 

[LL K >20 Calc., 881 
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See False Evidence— General Cases 
[LLR20 Calc 724 
1- - Manager of estate — Obhga 

tton of manager to have Air name registered before 
he can collect rent of estate — Land Registration 
Jet (Bengal Jet VII of 1876 J s 78 —A person 
who has been appointed manager of an estate under 
the provision of s 9o of the Bengal Tenancy Act 
must have his name registered under the pronstons of 
• 78 of the Laud Registration Act befire be can 
recover rent from the tenants of the estate of which 
he has been appointed manager Maqbtl Ahmed 
Chowbhhyc Gibisii Chtnder Kttndtt 

P L R 22 Calc 634 

3 - Appointment of common 

manager — Consent of parties — Bights of holder of 
subsequent patm lease of lands formerly under 
yarn — A common manager of lauds was appointed 
under * 9o of the Bengal Tenancy \ct with the 
consent of the co owners The owner of a 3 anna 
share of the lands had let out m ijara his share to 
the other co owners Vfter the expiry of tho ijara 
and during the continuance of the management 
by tho common manager the owner of the 3 anna 
share granted a patm thereof to J who attempted 
to collect the rents payable to him as patnidar 
Held that A vras bound by the order appointing 
the common manager and could not himself collect 
*uch rents as he was m no better position than the 
shareholder from w hom he obtained his patm Oanoda 
Hanta Boy v Probhabati Dasx I L R 120 Calc 
831 distinguished Jcaotfi Chtndeb Chowdhkt 
t Golacz Chtnder Ghose 

P L E 23 Calc 522 

3 and bb 98 cl (3) and 

100 — Rules made by the High Court under s 100 
— Power of common manager to mortgage — 
Poicer of co owner during existence of common 
management — A common manager appointed under 
the provisions of the Bengal Tenaocy Act has power 
to mort^s'-e property with the permission of the 
District Judge While the common management 
exists the powers of the co owners must be regarded 
as in abeyance and therefore amjrtgage created by 
a co-owner during the existence of the common 
management cannot in any way interfere with or 
derogate from the rights created under any tranaac 
tion made by the common manager with regard to 
the joint property Ahar Chandra Ktntu r 1 or 
Goloee Chandra Chowdhtri 4 C "W N 769 

1 B3 101 115 (Ch X.) -Power of 

Settlement Officer to resume and assess lakhiraj 
land —In proceedings under Ch X of the Bengal 
Tenancy Act (\ III of 188o) the Settlement Officer 
has no power to resume and assess with rent land 
which has been held as lakhiraj Padhanand 
S iKan e Bajo ILR.20 Calc 677 

^ ...... Record of -rights — S elite- 

ment Officer’s decision — Snirejaeai ctnl suit— Bet 
judicata — A decision by a Settlement Officer under 
X of the Bengal Tenancy Act as to which of 
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two persons claiming to bo tenant ought to be recorded 
as such doe* cot operate os ret judicata in & snbsc 
quent civil am* between the same parties conecrniDg 
the title to the land Pandit Sabdab r Meaja* 
toaom T I, E. 21 Calc , 378 

8 Condition* or incident of 

tenancy— Dispute at to right of way hetneen two 
neighbouring tenants— Jurisdiction of Settlement 
Officer — A Settlement Officer has no jurisdiction to 
decide cnil disputes between tenant and tenant A 
dispute os to a right 0 f way between two neigh 
bowing tenauts is of a civil nature and the existence 
of a right of way cannot be regarded os a condition 
or incident of a tenancy Pandit Sardar v Mtajan 
ihrdha I L T 21 Calc 378 followed Habo 
Mourn It or Ciiceamoxi r Peak Xatit Mittsb 

[I Ii K 27 Calc , 364 
4 C W N 127 

1 es 202 and 101— Power of 

Settlement Officer — Proceedings t» preparation of 
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Settlement Officer — Proceedings t* preparation of 
record of right— Decision as to validity of lalcln 
raj titles— Pouer of Revenue Officer to declare land 


raj titles— Pouer of Revenue Officer to declare land 
claimed as latchiroj liable to rent — Reid by the 
Foil Bench (Petherav C J and ran«SEP Pigot 
O Kike axt and OnosE JJ ) — In preparing a record 
of rights under 8 102 of the Bengal Tenancy Act a 
Revenue Ofbccr is not competent to determine the 
validity of rent free titles set up by persons eccupy 
ing lands w ith the area under inquiry so as to resume 
such lands and to declare them liable to settlement of 
rent Qokhvl Sethuv Jodu Rundun Toy 1 L R 
17 Calc 721 referred to Secbetaby of State 
FOB INDIA t IsIlIE SlMm SECBETABY OF STATE 
fob India r Baikunt Xatu Pbodhan Secbe 
tab? or State fob India i Ram Tabctck Dab 
P.LR 21 Calc 38 

2 — Power of Settlement 

Officer— Decision of Special Judge— Res judicata 
— Question whether land ts mal or l ak hi raj —The 
plaintiff had been proprietor of an estate which was 
sold for arrears of Government revenue and repur 
chased from the then purchaser by the plaintiff in 
X88G He applied under Ch X of the Bengal 
aenancy Act for the measurement of the estate and 
the preparation of a record-of rights and the revenue 
Officer deputed for these pnrpo es found that a portion j 
of the estate hold by the defendant was mal land 
though jt was held as lakhiraj under certain sanadg 
and as he also found that no rent had ever been paid 
for it it was entered on the record of rights as mal 
land held under those sanads as lakhirai The 
Special Judge on appeal by the plaintiff held that 
the land having been found to be mal should have 
been entered as mal land nna sessed with rent In 
a suit to have the land assessed with rent it was 
found that the sanads under which the defendant 
c ‘ a !“ ei to hold were granted not by any predecessor 
?? tlt I e of the ^ la ' nt 1 1 ® * Ed of a date anterior to 
the Permanent Settlement R e ld (reversing the 
decision of the lower Appellate Court) that the 
J ?‘^ c had 00 jnrir diction to determine 
whether the land was mal or lakhirai and that hi. 
judgment as to its being mal did not therefore operate 


as res judicala Secretary of State for India 
Ai/ye Singh I L E 21 Calc 35 referred i 
Oothul Sahu v Jodu Eundun Eoy IDE 
Calc 721 distinguished. The case was remand 
for a finding whether the land was mal or lakhin 
Eabmi Khak c Bbojo X ath Das 

[LL H,, 22 Calc., 24 
L * ■ B 203 — Record of rights — Dtsp 

as to boundaries — Powers of an executive officer 
An executive officer acting under the provisions i 
s. 103 of the Bengal Tenancy Act has no power I 
determine the boundaries between conterminous estst 
as to which a bond fide controversy exists betwee 
the owners of such estates Eorendro Rath Bo 
Chotcdfiry v Sr math Sandet J L E 19 Calc 64. 
relied on, Bnuiu Mbmi Dadi t BncoWA 
Cucndeb Roy CuowrmtY I LR 10 Calc , 0& 
2 ■ — — . ond 83 102 108, 108- 

Potrere of Settlement Officers— Etcord of rights- 
Dispute as to boundaries — A Settlement Officer bs 
no power under the provisions of the Bengal Tcnanc; 
Act to entertain any dispute between the person; 
interested in neighbouring estates as to the title cl 
any land Xoreyddo Rath Roy CnowpnBT r 
Sbifatii Sandbl L L. H. 10 Calc. 841 

8 104 

See Appeal— Acts— Bengal TbfafCY 
Act 11,11,17 0310,338 

See SrEciAL ob Second \pfsal— Obdebs 
SUBJBCT OB NOT TO APPEAL 

PLR21 Calc. 770 
See Sdpebintendpvcb of High Cocby 
—Civil Peocbdube Code fl 622 

ILL B., 23 Calc., 723 
See \ aiuatIOv of Suit— AF rEAiS 

[L L. R. 23 Calc. 723 

L and ss 38 52 sub s 2 

cl (c) Ch X a 101 sub s 2 oh (a)-' 
Anci nt holdings — Ad lit tonal rent for excess lards 
— Onu* of proving lands in excess of area originally 
1st — Permanent deterioration — liability to 
'io»al rent — Duty of Settlement Officer —0 
sub s (2 ) of the Beugal Tenancy Act is subject m 
the provisions of 6 52 of the Act The mere fact tnav 
on a measurement made by a zamindar under the autno* 
rity of Government given under Ch X of the IKn^a 
Tenancy Act it is found that the tenants generally 
are in possession of lands in excess of the ares* 
entered m his zammdan papers and their lCntreewpM 
does not neccssanJy prove that he is entitled to a 
ditiona! rent foi the excess areas, "Where settle® 11 
or holdings arc of very old date and lands are 1ft 
by areas ascertained without any accurate survey 
but as contained within certain recognized boundari 
for instance by reference to other holdings *• * 
incumbent upon the zamindar seeking enhancement 
rent very many years after the original settlement 
show that the lands held by the raiyats are in excess o 

— n.. i-nnRcouencc or 


the lands onginally let to them us — . » 

encroachment or some alluvial increment or tno 


the settlement was made on the basis of measurement 
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BENGAL TENANCY ACT (VIII OF 1885) 
— continued 

and the rates of rent as applied to tho area then 
deter min ed, while on a fresh measurement mad by 
the same length of measure it has been found that he 
is entitled to rocciTe additional rent which by care 
lessness or neglect or a me other cause he had hitherto 
lost A liberal interpretation should be put upon 
the word permanently in s 38 sub s (l) d (a) 
and the word construed with reference to existing 
conditions. It cannot be said that a deterioration is 
not permanent only because by the application of 
capital and skill it mi„ht he removed. In determining 
the liability to additional rent the Settlement Officer 
is by s 52 sub s. (2) cl (e) bound to consider 
the length of tune danng which the tenancy has 
lasted without dispute as to rent or area. Although 
only an occupancy rmyat can bring a suit under s 38 
the principles laid down in that section ought to be 
taken Into consideration in all proceeding* for settle 
ment of Tent whatever he the status of the raiyat 
Gorai Pattra t Reiit I LH 20 Calc 57D 

2 — Order of Settlement Officer 

at to rate of rent — Set judicata — Bengal Tenancy 
Act tt 10a 106 and 107 — CirtZ Procedure Code 
(1SS2) t 13 — Objechon—Dupvte — Where a Settle 
ment Officer of his own motion settled what appeared 
to lnm to he a fair and equitable rent in respect ot 
the lands held by the plaintiffs and other tenants 
under a. 104 els 2 and 3 of the Ben<ral Tenancy Act 
and the plaintiffs preferred an objection under s 105 
ch 1 to certain entries in the record enhancing their 
rents on the ground that their rents were not liable 
to be enhanced which objection was disallowed and 
the record finally published under e lOo (2) — Held 
the proceedings of the Settlement Officer were of an 
executive rather than of a judicial character and 
did not operate cither as a ret judicata under s 13 of 
the Code of Civil Procedure or as a final decree 
under s. 107 estopping the plaintiffs from having the 
same matters tried by the regular Cn il Court The 
words objection and dispute in ss 10j and 100 
are not synonymous terms Secbetaey OP State 
pob India i Kajimuddy I L. R 23 Calc 257 

s 105 

See Res Judicata - Competent Court— 
Revenue Couets 

[LL.E. 23 Calc 257 
See Special oe Second Appeal — Orders 
subject ob not to Appeal. 

[L L R. 16 Calc 698 
ILE 24 Calc 482 
See Supebintendencb op Ilian Coubt 
— Civil Phocedue* Code s C22 

[ILE. 16 Calc 598 

B 108 

See Re9 Judicata— Competent Court— 
Rbvbnue Couets 

[L L. IL, 17 Calc. 721 
I L. It 23 Calc. 257 
L L. It 27 Calc. 167 
2 C W N 491 


BENGAL TENANCY ACT (VIII OF 1886) 

— continued 

See Special ob Second Appeal— Oedees 

SUBJECT on NOT TO APPEAL 

[I L. R. 21 Calc 770 635 
LLB 22 Calc 477 
IL K. 24 Calc 402 


See Supebintendencb op Hrort Coubt 
—Civil Peocedcbe Code b C22 

[LL.R 21 Calc 935 

— s 107 

See Res Judicata— Competent Coubt 
—Revenue Couets 

[LL.E. 23 Calc 257 
LLR. 27 Calc. 167 


See Special on Second Appeal— Okdbes 
subject oe not to Appeal 

[L L. R, 21 Calc 770 

— b 108 

See Special oe Second Appeal — Oedees 
subject oe not to Appeal 

[LLB, 21 Calc 770 035 
LL.lt 22 Calc 477 
I L It 24 Calc 482 


See SUPEEINTENDBNOE OP HIGH COUBT 
-Cira Peocedurb Code s 6*2 

[LL.R. 21 Calc 035 
L L. It 23 Calc. 723 


See Valuation op 8 uit— Appeals 

[ILE. 18 Calc ,087 
I L. R, 23 Calc. 723 


Special Judge Jur it diction of 

— Publication of record of nghtt—Bengal Ten 
ancy Act tt 65 10a 106 — There is nothing m 
s 108 of the Bengal Tenancy Act which limits the 
jurisdiction of a Special Judge to deal only with 
matters of objection token after publication of the 
record of rights DUBOA Chaein LaskaB r Haei 
C nuEN Dass I L B. 21 Calc 621 


8 111 — Suit for arreart of rent — 

Agreement to pay additional rent for excen land 
— When a tenant agrees to pay additional rent for 
excess land found on measurement to be m his 
posscasnn and a suit is brought for the recovery of 
rent for such excess land,— Held that such a suit is a 
suit for arrears of rent and is not barred under a 111 
of the Bengal Tenancy Act as being a Bust for alter 
•tion of rent within the meaning of cl (a) of that 
section merely because subsequent to the accrual of 
the rent there lia\ e been settlement proceedings under 
the Art and the land has been measured m eonnec 
tion therewith Bamjan Alt r Amjad Ali 

[LL.B, 20 Calc. 903 

b 118 

See Bight op Occupancy— Acquisition 
op Right— Person bt whom Right 
may be ACQUIRED 

[L L R. 28 Calc 548 
3 C W N.338 



( 827 ) 


DIGEST CE CASES 


( 823 ) 


BENGAL TENANCY ACT (VIII OF 1885) 

— -continued 

8 120 sub a 2— Record of propne 

tor '* land as private land— Grounds for determin 
»»$> land to be private — Evidence — In enacting 
subs (2) of e 120 of (the Bengal Tenancy Act 
the Legislature had before it the attempts which 
might bo expected on the part of landlords to frus 
trate the intention of the Legislature as asserted in 
the draft Bill laid before the Council for consider 
ation to extend the occupancy rights of tenants 
before the measures then declared to be in contem 
plation became law and therefore the particular date 
the 2nd day of March 18S3 the date on which the 
draft Bill was published in the Qaselte and leave 
was obtained in introduce the Bill into the Council 
was declared to be the latest date on which there 
should be free action on the part of latmndars to 
assert their private rights so as to prevent the 
accrual of special tenant rights From the wording 
of that sub-section it was intended that, in deter 
mining whether land is the private land of the pro 
pnetor regard should be had to any declaration made 
before the 2nd March 1833 by the landlord and com 
mumcated to the tenants m respect to the reservation 
of the proprietor’s nght over the land as his private 
kud the words any other evidence that may be 
produced in that sub section mean therefore any 
other evidence tending m the same direction that may 
be produced to show the assertion of any title on the 
part of the proprietor and communicated to the 
tenant before that date Mlmoni CnncKEHBCTTi 
r BykAnt Nath Beba L L. R., 17 Calc 400 

1 . bs 121 and 14.0— SW/or eompen 

sation for illegal distraint — A suit for compensa 
tlon for illegal distraint under s 121 of the Bengal 
Tenancy Act (VIII of 188o) was brought by one 
of two persons jointly entitled to the crops distrained. 
lfeld that s 140 of the Bengal Tenancy Act did not 
exclude a suit of this kind. Jagdeo Sivqh r 
I’adaeatii Aura L Xi It., 25 Calc. 285 

2 Distraint by a registered 

proprietor — Suit for damages — Land Registration 
Act (Bengal Act VII of 1876) s 78 —A suit for 
compensation for illegal distraint under s 140 of the 
Bengal Tenancy Act is maintainable only on the 
ground that the distraint was made in violation of the 
provisions of s 121 of that Act A tenant cannot 
deuy the nght of a registered propnetor to distrain 
and plead piyment of rent to a third person whose 
name is not registered Hanuman Amu r 
Gobinda Koer 1 C W N 918 

B 143 

See Appeal — Acts— Bengal Tenancy 
Act L L. R. 14 Calc 312 

— — ■ Buies framed under e 189 of 

the Bengal Tenancy Act — Whether proceedings 
■under s 103 of the Bengal Tenancy Act are 
suits between landlord and tenant — Code of Ctnl 
Procedure (Act XIV of 1882)— Betiexo of gudg 
went —Proceedings under s 103 of the Bengal 
Tenancy Act are suits betw'een landlord and tenant 
within the mean rag of s. 143 by virtue of the rules 
framed under s 189 of that Act; therefore the 


BENGAL TENANCY ACT (VIII OF 1883) 

— continued 

provisions of the Code of Civil Procedure relatin'' to 
review of judgment are applicable to such proceed 
mga Acbha Mian Choweiiry r Dtjsoa Chebn 
Law L L. IL, 25 Calc. 140 

[2C W N, 137 

8 144. 

See Special ob Second Appeal— Small 
Cause Court Cases— Rent 

[X L. R , 20 Cala 842 
4 C W N, 05 


1.148 


See Sale pob Aebeabs op Bent— In 
CUUBBANCES 

[I L R i 22 Calc , 834 

L ■ — Issue in suit for arrears of 

rent — In a suit for arrears of rent where the plain 
tiff claims a certain rent as payable in respect of certain 
lands mentioned in the plaint and the dependent denies 
the oceopationof the lands at the rents alleged by the 
plaintiff bnt admits that he holds other lands at 
different rents the proper issue to be tried is whether 
the defendant holds the l&ndi set forth in the plaint at 
the rent specified Having regard to the provisions oi 
s 148 cl (b) of the Bengal Tenancy Act a snnple teas 
as to whether the defendant holds thejamai set forth in 
the plaint under the plaintiff is not sufficient Bhai 
Cbal BABta r Sham Butabi Mahomed Bun 
Kur. r SUM Nnlsl JUuom^ 0 ^ j, J63 

2. AmfiM ”} aim t-Tru 

tees applying for execution for benefit of assignor'! 
heir — The word assignee as used in * 
cl (A) of the Bengal Tenancy Act does not include 
trustees who execute decrees under an assignment 
which is not for their own benefit but for the benefit 
the heir of the assignor ChhatSAPAT Singh r uo 
Chand Botbba LL R. 28 Calc 750 

[4 C W N 446 

3 Decree for arrears of rent- 

Assignment of — Execution of decree by a f s '7 nee 
The fact that an assignment of a decree for a 
of rent was made before the Tenancy Act win 
protect from the provisions of e 148 (A) an aBE ‘^" 
who proceeds to execution afterwards bnt «*« 
cannot be refused where before that Act cam 
operation the assignment had been r eo°P 1 ‘“" 7 
Court of execution under s 232 of the Civil Procedure 
Code Lollash Chundeb Boy t Jgdu Natu 
[I L R 14 Calc 

4 — Bengal Tenancy Act (Eftt 

of 1885) » 143 cl (A)— Bent decree Assignment J 
recoverable as a civil demand — Landlords . 

testing in the assignee —Unless the assignee o ^ 
decree has the landlords interest in the j* 
cannot execute it and the rent decree so assi 
person in whom the landlord s interest is T ^ c T .i 
to he a rent decree and becomes only an ' , 4 

demand recoverable under the Code of Civil Frocodur 
Peso J,a*h Dby r Golap MoHrviD^s^ ^ lQ3 
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BENGAL TENANCY ACT (Vm OF 1885) 

— continued 

5 i | Sent decree — 'Decree for 

arrears of rent— Application for execution ly the 
assignee nf such a decree — Code of Ctul Procedure 
(Act XIV of 1SS2J t 316 — An application for 
execution by the assignee of a decree which was 
obtained by a landlord against a defaulting tenant 
for arrears of rent which accrued due between the 
date of the sale of the tenure in execution of a pre 
nous decree for arrears of rent and the date of the 
confirmation of such sale is barred by cl (A) of 
s 148 of the Bengal Tenancy Act as being one for 
the execution of a decree for arrears of rent hlinu 
Mon Eanerjee r SrittYDSA Nath Mookebjee 

[1 li E 28 Calc 170 

0 — — — — — Execution Application for 
Ig ass gnee of decree for arrears of rent — Civil Pro 
cedure Code (Act XIV of 1S32J s 232 —When 
after the expiration of an ljara lease an ljaradar 
assigns to the superior landlord a decree he had 
obtained for rent the transferee cannot apply for the 
execution of the decree as s 148 cl (A) of the 
Bengal Tenancy Act is a bar to such an application 
Dwahka Nath Sen r Psabi MOhun Sen 

[1 C W N 604 

1 e 149 — Suit ly third party 

claiming rent paid into Court in rent suit Mature 
of— Title suit — Institution stamp — A suit by a 
third person under cl (3) of s 119 of the Bengal 
Tenancy Act is not a title sait and need not be 
stamped as such Per Tottenham J —Such suit is 
in the nature of a suit for an injunction under the 
Specific Relief Act or else a declaratory suit 
J AO ADA SIB A DEYI r TboTAP GhoBE 

put 14 Calc 637 

2 — Suit ly third parly claim 

mg rent paid into Court in rent suit nature of— 
Title suit —The object of s 149 of tbe Bengal 
Tenancy Act is to prevent tenants being harassed when 
disputes arise between rival claimants to the laud in 
respect of which the rent is due In a suit therefore 
under cl (3) of s 149 the plaintiff is eut tied to have 
the question of title as well as that of possess! ?n tried 
and to obtain the injunction therein mentioned J aga 
damha Den v Protap Chose I L S 14 Calc 
537 referred to and explained T troiUNNE33A r 
Goo wan Bibee I L R 17 Calc 829 

B 160 — .Admission of rent due to land 

lord — S 150 of the BcDgal Tenancy Act is highly 
penal in jts character and cannot be put m force 
against a defendant unless ho has intentionally 
admitted money to be due and has not paid it and 
such admission must be in the action. Under the Cir 
cumstaticea of this case it was held that the d fin dan t 
had mado no such admission An AirilfUAD Sibdab 
t Bepin Behabi Bobb ILE 20 Calc 695 
b 163 

See Cases undeb Appeal— Act3— Bengal 
Tenancy Act b 153 
See Rianr op Appeal. 

[I L R , 16 Calc 107 


BENGAL TENANCY ACT (VXH OF 1885) 

— continued 

See Special ob Second Appeal — ObdebS 
SUBJECT OB NOT TO APPEAL 

[I L R 16 Calc 107, 231 
ILK 16 Calc 638 
I L R 25 Calc 871 571 note 
1 C W N 687 711 
2C W N 297 
I L R 27 Calc 484 
4C VI N 289 

Sens onal power of District 

Judge tit rent suits — Judicial Offcti — The words 
Judicial Officer as aforesaid as used in the pro 
nso to e 153 of the Bengal Tenancy Act have refer 
encctothe Judicial Officer spoken of me] (5) of 
that section and to *uch officer only and the District 
Judge has no power to revise decrees or orders passed 
by a District Jud^c Additional Judge or Subordinate 
Judge referred to in cl (a) of tbe section Sankab 
mani Debya t Matbuba Dhdpini 

[I L R 15 Calc , 327 

S 156 

See Limitation Act aet 32 

[I L R 24 Calc 160 

Suit for eject nent — hot ice Snffi 

ctency of— Omission from notice of requisition on 
tenant to pay compensation— Alternative relief — 
The words of s l„o of the Bengal Tenancy Act and 
in any case to pay reasonable compensation etc 
mean in every case and a notice not containing a 
requisition to the tenant to pav such compensation is 
insufficient to support a suit for ejectment brought 
under that section Where the suit was for eject 
ment from certain land but the plaint contained 
other prajere namely for a declaration that the 
defendant had no nght to build houses on the land 
and for on injunction on bun to remove houses he hail 
built thereon ami the suit for ejectment failed from 
the insufficiency of the notice under s 15o the Court 
held that the plaintiff was not entitled to adeclara 
tion or injunction as asked for Pebbiiad Singh r 
Ram Pektab Roe I L E 22 Calc 77 

s 267 

See Landlobd and Tenant — Conbtitd 
TION 07 rELATIONBIIIP — A cknotyledg 
xiest op Tenancy 

[LL.R. 25 Calc. 324 
L L R. 28 Calc 428 
3 C W N 288 

a 188 

See Reb Judicata— Mattes s in Issue. 

[X. L R 20 Calc 249 

L — — Incidents of tenancy Ap 

plication to determine — Validity of lease — In a 
proceeding under a 153 of the B mgal Tenancy Act 
(Act VIII of 1885) it is open to a petitioner if 
he acknowledges the opposite party to be a tenant 
to dispute the validity of the lease under which 

he alleges his holding and the Court is bound 

to go into and diode that question if raised. Bar 
PENDBO IvABAYAX DCTT r IvEMTB CnAND MlTNDAL 

p. L. R. 16 Calc. 627 
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BEN GAL TENANCY ACT (VTII OF 1885) 
— continued 


2. ■ — Question at to boundaries 

—Standard measure of the district — Evidence 
taken by an Ameen under t 15S of the Bengal 
Tenancy Act — Under ft proceeding nnder s 168 
of the Bengal Tenancy Act in which an enquiry was 
directed amongst other things ns to the boundaries of 
certain plots held by certain raiyats the Ameen took 
evidence as to the standard measure of the district 
and the Court decided the case on their evidence 
Held that in determining the boundaries the question 
as to what was the standard measure of the district 
arose and that the evidence was nghtly received and 
acted upon. Deoki Sroon r Seogobind Sahoo 

[LL.B. 17 Calc. 277 

3 ■ ■■ - • Application to determine 

incidents of tenancy and to set aside a lease 
— Admission of tenancy — Landlord and tenant — 
An application made nominally for the determination 
of the incidents of a tenancy bnt substantially 
for the purpose of setting aside the lease under which 
the tenant came into possession does not come within 
the scope of s 158 of the Bengal Tenancy Act Per 
Pbthkbaw CJ PbiNSEP PiGOT and GnoSE JJ 
— An admission of a tenancy in order to give juris 
diction under s 168 does not bnng the case within the 
meaning of the section the object of the section 
being to enable the Court to ascertain what are 
the incidents of the existing arrangement between 
a landlord and his tenant and not to enable the 
Court in effect to make a new contract for parties 
between whom no contract was m existence at and 
before the date of the application Per Bosnia J — 
The true construction of the application was a qnes 
tiou for the determination of the Division Bench 
DEBENDBO KUJIAB BDNDOPADHYA r BHUTENDBO 

B ahain Derr I L E. 10 Calc 182 

4. Application to determine 

incidents of tenure — Applications against separate 
tenants — Form of petition — Procedure — S 168 of 
the Bengal Tenancy Act does not authorize one 
application being made against a number of tenure 
holders having separate and distinct tenures The 
proper procedure is by separate applications against 
each Golap Chand Nowxakha i Ashutosh 
Chattebjee L L R 21 Calc 802 

6 Application for enhance 

ment of rent when no settlement proceedings are 
tn operation — The Court in dealing with an appliea 
tion nnder s. 158 of the Bengal Tenancy Act cannot 
pass a decree for enhancement of the rent Where 
therefore a landlord seeks to enhance the rent of hi* 
tenant when no settlement proceedings are going on 
ho must institute a suit for the purpose and cannot 
do eo by mean* of an application under s 158 
Rajebuwab Pebshad ^dtoh r Bust a Kobe 

(ILB. 21 Calc 807 

® Tenure Incidents of — Ap 

plication against some tenant holding tico or more 
tenancies— Form of petit on — Eeld by PethEBASI 
C-I and Basebjee j (Ramyiiti J dissenting) 
that under ■ 168 of the Bengal Tenancy Act the 
landlord is authorized to include m one application 


two or more tenancies held by the rame tenant. 
Golap Ckand A otclakha v Ashutosh Chatterjee 
I L E 21 Calc 602 referred to Held further 
by Bakeejee J that by virtue of ■ 647 of the 
Civil Procedure Code the provisions of that Code 
may he applied to all proceedings under the Bengal 
Tenancy Act eo far as they can be made applicable 
and therefore the inconvenience resulting from the 
proceedings becoming complicated by the inclusion of 
more tenaucie* than one in an application under 
s. 158 may be obviated by following the course 
prescribed by s. 4o Civil Procedure Code Thakur 
Prasad v Faktrullah I L E 17 All 106 
ZB 22 I A. 44 referred to Duendbanath 
Bor Chowdjibx * Soyxendba Aath Boy Chow 
they L L. B 24 Calc* 107 

[1 C W N* 238 
7 — Transferability of hold 

tng question as to — Bents paid by raiyats as hold 
mg adjacent lands — Inquiry under s loS subject 
matter of — The question whether the holding of the 
defendants is transferable cannot be gone into under 
» 15S of the Bengal Tenancy Act Where in a pro- 
ceeding nnder s 158 of the Bengal Tenancy Act the 
Court sent the case to the Collector for the purpose of 
ft local inquiry with a view to determine the matters 
referred to in that section and it was directed among 
other mutters that the Revenue Officer should find ont 
what may be the rents payable by raiyats holding 
lands in the vicinity of a similar description —Held 
that the R evenue Officer ought not to have (Erected hn 
inquiry to the question mentioned above but the 
inquiry should hive been directed to find-out what 
was the rent that was being paid by the particular 
defendants or had previously been paid by them 
Pub* A Rai r Bfvshidecb btson 

[3 C W N 15 

B 10L 


See Sale yob AbbbabS op Rent— I* 
CUMBBAHCES 

[ILR 22 Calc 384 
I L B 23 Calc 254 
L L. B , 24 Calc , 537, 748 
ss 102 103 

See Saxe nr Execution op Dbcbeb— Set 
ting aside Sale— Gevebati Cases 

[3 C W N 333 

s 187 

See Sale yob Abbeabs op Re*y--I* 
CcirEBA5CE3 LL.R. 22 Calc. 384 
[I L. B 24 Calc 748 
LL.R 25 Calc* 551 
4 C W N 288 735 

8 . 100 

See Sale yob Aebeabs of Bent 


Bights and Liabilities 


Prs 


chasebs L L. B, 21 Calc aw 
170 — Decree for rent under 


Bengal Act Fill of 1859— Attachment under 
decree obtained under Beni Law of 1869 
quest l t to the passing of Act Till of 1S35-0 ii^ 
ral C Consolidation Ad (I of 1S68) * 8 — 
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BENGAL TENANCY ACT (VTlI OP 
1885 ) — continued 

Bef re the Bengal Tenancy Act of 18 Sj came into 
operation & decree for rent wna obtained nnder 
Bengal Act till of 1SG9 After the Bengal 
Tenancy Act of 18S5 had become law the tenancy m 
respect of which the rent had beer me dne was 
attached in execution of inch decree A claim was 
subsequently put m to the attached property by a 
third person which claim was disallowed as being 
forbidden by a 170 of the Bengal Tenancy Act 
of 1885 Held that the provision* of the Bengal 
Tenancy Act of I8So were applicable to the proceed 
io"i in execution the term proceeding* in * G of 
Act I of 1S6S not including proceeding* in execution 
after decree Deb Ivabain Dm r IvAbenbba 
K imnNA LLB 10 Cole 237 

2. — Attachment of tenure tn 

extent on of decree for arrears of rent by a frac 
tional co-sharer — Arrears of rent of separate share 
— An attachment of a tenure or h lding in execution 
of a decree cbtained by a frectunal co iharer fer 
arrears f the rent of bn *eparate share is not *nch 
an attachment as is c ntemplated by ■ liO of the 
Bcn-al Tenancy Act Bru Mumra Tor i Jaoe 
Aii Sibcab I L H 17 Calc 390 

See Saeaoab Sibcab i Kbishva Chundeb Ivath 
[LL.B 23 Calc 937 

8 and 8 188— Decree for 

rent obtained by one of several co sharers Effect of 
— Execution — Claim — Attachment— Cirtl Pro 

cedvre Code (Act XIV of 1882) s 276— Where a 
decree lor the entire rent of a tenure is obtained by 
one of several co sharers by malting the other* party 
defendant* and is executed by him alone and the 
defaulting tenure is attached, no claim by a third 
person under *.2(8 Civil Procedure Code to the 
attached property l* maintainable by virtue of s 170 
of the Bengal Tenancy Act The decree ha* m 
this case the same (fleet a* if the decree has been 
(btauud by all the e sharers and s 188 of the 
Bengal fenancy Act has no applicati n to a case like 
the present Cmundba Sekhak Patea IIanjhee 
[3C W N 386 

4. C.r.Z Procedure Code (Act 

Xiv of 1882) s 2*8— Claim M a ntamahhtu of 
— S 1 0 of the Bengal Tenancy Act is confined 
to claims to the tenure and not to claims adverse 
to the tenure and in which the nature of the question 
to be tried is whether the property claimed is part 
of the tenure or not Jaoabttndhu CnATTOPAEnrx 
v Deenu Pal 4 C W N 734 

5 Cinl Procedure Code 

(Act XIV of 1882) t 278 — Claim J la ntaxnabiltty 
of—Attacfment of default my tenure —Where in 
execution of a decree f >r arrears of rent the default 
Ing tenure is attached no claim under s. 2 8 
Civil Pr eedure Lode is maintainable whether the 
claim is to the tenure or adverse to the tenure 
SlASUfi. Ahmed r Raehal Das Hazrv 

[4 C vr N 732 

17L 

See Sale you Abbeahs o? Pent — I j, 
costbb ance8 L L R. 24 Calc , 637 


BENGAL TENANCY ACT (YTTI OP 
1885) — continued 

8 173 

See Appeal— Obbebs 

[LLB. 21 Calc 823 

See Limitation Act abt 1"8 

[LLB 24 Calc 707 
See Special Ob Second Appeal — Oebbbs 
SUBJECT OB SOT TO APPEAL 

[LLB. 24 Calc 707 

• Sale for arrears of rent — Pur 

chase by benamidar for judgment debtor — Sale 
rotd or voidable — Suit to set aside sale — Proper 
Court to decide i chether sale should stand or not — 
Where a sale takes place under the Bengal Tenancy 
Act in execution of a decree for nrreais of rent 
and the purchaser is found to be a mero benamidar 
for the judgment debtor — Held in a suit to set aside 
the sale on that ground that on the wording of s 173 
the sale was only voidable and net absolutely 
vrid tbat section leaves it m the discreti n cf 
the Court to sot aside the sale or n t as it thinks 
tit Under that section the proper Court to deter 
mine whether the salo should stand or not is the 
Court that held tlie sale Gopal Ciitodbb WiTni 
v Pam Lal Goshain I L B. 21 Calc 664 

a 174, 

See Co sbabebs— Gevekal Rights in 
Joint Pbopebtt 

[LLB. 22 Calc 800 
See Execution op Deceee— Epfect op 
Change op Law pending Execution 
[LLB, 22 Calc 707 
See Sale fob Abbeabs op Rent— Setting 
aside Sale— General Cases 

[LLB. 23 Calc 303 308 note 

L Act creating neto right s 

Effect of— Application f r execution —The provi 
sion of au Act which creates a new right cannot 
in the absence of express legislation or direct 
implication have a retr spective effect Held 
acc rdingly that a judgment debtor s ri„ht nnder 
s 174 of the Bengal Tenancy Act to set aside a 
sale did not avail where the sale was held in 
pursuance of a decree the execution whereof had 
been applied for before that Act came into operation 
I At MOHrN MrKEBJEE r JOOENBEA ChENDEB 
Rot Bonomali Chundeb Ghosal t Pamsau 
Dutt I L R 14 Calc 633 

2. Execution applied for 

after passing of Act VIII of ISSo — Decree being 
previous to the Act — Bengal Act VIII of 1S69 — 
Construction of statute — A salo in execution of 
a decree passed under Bengal Act \ III of 18P9 
executi n having been applied for after Act VIII 
of l88o had c me into force eann t be set aside 
under s 174 of the latter Act Principle of Lal 
Mohun M Seerjee r Jogendra Chu der Bos 
I L B 14 Calc 636 applied Uzeb Ali r 
Ram Komal Shaba ILR 15 Calc 3S3 
3 Judgment debtor Mean nq 

of — The word judgment-debtor as used m 
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Bengal tenancy act (vm or 

1885) — continued 

b 174 of Act 'V III of 1885 docs not include 
a transferee or assignee from & judgment debtor 
bnt must be construed strictly as referring to a 
judgment debtor alone Rajendbo Naraiv Por r 
PntTDT Mokdtjl LLE 16 Calc 482 

4 - - Tenure sold in execution 

of a decree for cesses — Sent Definition of Bengal 
Tenancy Act s 3 el 5 — Bengal Cess Act ( Bengal 
Act IS of m)) * 47 — S 174 of the Bengal 
Tenancy Act is applicable to the case of a tenure 
or holding t Id by the landlord in execntion of a 
decree for arrears of cesses due thereon although 
s 174 is not specifically mentioned in s 3 el 5 as ono 
of the sections to which the extended definitions 
of rent is applicable KisnoRi Monro Pot r 
^ARODAitASl I)as j 1C W N 80 

9 — - ■ and b 182 — Setting aside 

sale — Decree Meaning of — The word decree m 
s 174 of the Bengal Tenancy Act no doubt primarily 
refers to the decree of which execution is sought 
for but if in the metfutime that is to say before the 
sale is a tually held the decree of the first Court of 
which execution was applied for is modified in appeal 
in fas our of the md-ment debtor then necessarily 
the decree must be the decree of the Appellate 
Court So where a decree for rent was passed by 
the first C urt on the 11th January and in execution 
of the decree the defaulting tenure was sold on 
the 5th June but in the meantime the decree 
had been modified by the Appellate Court on the 
18th May —Held that the judgment debtor could 
art aside the sile by depositing within 30 days from 
the date of sale the amount covered by the decree of 
the Appellate Court together with a sum equal 
to five per centum of the purchase money Bmsi 
^isoh r Bjukt Mahto-v 3 C TV N 281 

0 — Proeeediny »» execution of 

deem*- Application for execution — Cirxt Pro edure 
Code 188J s 647 — A proceeding under s 174 of the 
Bengal Tenancy Act is not a proceeding for the 
execution of a decree it may be a proceeding relating 
to the ex cuti n of a decree but it doea not erme 
within the Explanation to s C4? of the Civil Procedure 
Code as hung an application for the execution of 
a decree fcron Narajn Laix r Goboke Prosad 
[3C W N 344 

7 Deposit 2> attire of — Porter 

to set aside sale — The deposit under s 174 of 
the Tenancy Act must he of such a nature as to he at 
oucc payable to the parties and a Court has no 
p wer to set aside a sale und r that section unless 
the judgment debtor has complied strictly with its 
provisions Panm Btrx r Iibvdo Lai# Gossavi 

[LLB 14 Calc., 321 

8 bature of deposit re 

gu red —A d posit under s 174 of the Bengal 
T nancy Act must be such as the decree h lder 
raa\ draw < ut at once a deposit not made pa\ able to 
the deree-holder until a certain event had happened n 
not a good deposit within the meaning of that section. 
hBAKOTE r J OTIKDBA SIOHTK TiQOBE 

[lew N, 132 


BENGAL TENANCY ACT (VIII OP 

1885 )— continued 

9 Sale for arrears of rent — 

Deposit Extension of time for when Court isdosed 
— Where a tenure is sold for arrears of rent under the 
Bengal Tenancy Act of 188a the judgment debtor 
under b 174 of the Act may apply to have the sale pet 
aside on his depositing in Court for payment to the 
decree-holder the amount recoverable nnder the decree 
with costs and for payment to the purchaser a 
sum equal to 5 per cent of the purchase money sod 
if the Court be closed on or before the last day 
of the period limited the judgment debtor may 
pay the Baid sum into Court on the first day the Court 
re opens notwithstanding the absence of express 
provision to tl at effect SnoOSHEE BsuSA.v Rtoeo 
r Oobijtd CnuNDEB Roy L la B. 18 Calc 231 

See Peast Moaro Aicn r Asvxvi Chabiv 
Biswas IL.E. 18 Calc, 031 

10 


Amount of deposit pay 

able incorrectly calculated by an officer of the Court 
— Sale foi arrears of rent — The judgment debtor 
within 30 days from the date of sale deposited W 
Court under a 174 of the Bengal Tenancy Act 
the amount which had been calculated in the emee of 
the Mnnsif as the amount payable under the section 
Subsequently on its being discovered that the amount 
was short by a small sum the calculation boa" 
incorrert the Mnnsif held that the provi ions o' 
the section had not been complied with and pas cd*n 
order confirming the sale He’d that when tut 
amount payable by the judgment debtor under s 17* 
has been calculated and settled by an officer oi 
the Cnut and when that amount has been pn« 
into Court an order setting aside the sale ma 
be made by the Court as a matter of right sue 
order of the Munsif confirming the sale was thereto 
without jurisdiction and must be set aside UQBA 
LAXL r RADIIA PEB3HAD SlSOH 

[IL.B 18 Calc 255 
v See Marbool AmiED Cbowdhet r BaoW 
j Sabhan CnowcirBT L L It 25 Calc 60 

1 JL Application to set «»■* 

sale for arrears of rent— Deposit of deers 
amount incorrectly calculated 6y tninis , e">ol 
of Court — Effect of deposit without « f r ‘J' 
express terms to set aside the tale C half 
Practice — The jud5ment debtor witbiu thirty J 
from the date of sale of his holding "* n — i 
of rent deposited in Court unlers 174 of the B e* 
Tenancy Act the decretal ammnt by • _ — j 

endirsed by the chief ministerial ciffiej: of V 1 L,n ¥ »et4 
executing the decree Subsequently iA *as <»’ . 
that the amount was sh rt by 5 pit* W *‘ I tbs 
judgment debtor forthwith paid in m4kin ? air tb.it 
d ficitney and presented a petiti n A - *! ftxiMy 
the execution case may be declared ** t3 
closed but without applying in e*P rc *V i-j 
have the sale set aside Held that u° wnd 
of the Bengal Tenancy Act the Court the 

to set aside the sale notwithstanding that 

applicant did not in express terns *» x .q\ 
rebel Eg rah hall v Bad ha jtU 

III ISC.l, 2oS referred to 
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BENGAL TENANCY ACT (VIII OF 
1885)— -coatm**# 

J— ' The fact of his dtpositrag the amount was a 
•efficient indication of b»a intention to seek the relief 
Per Macpheeson J — The chnllan which sets ont 
the purpose of the A posit may be repmhd as a suffi 
cient application Abdul La tip MOOnshI i Jauub 
Cua>T)Ra JIitteE I. L. It., 25 Calc 213 

IS ■ — Jurisdiction of Ciitl 

Court — C nl Procedure Code ( Act X/I ofJ882J 
s 11 — Eight of suit to set aside tale for arrears of 
rent— Deposit t» Court — Lo suit is maintainable 
to set aside a sale under the provisions of s 174 
of the Ben^-al Tenancy Act The n ht under the 
section to have a sale set aside is n>t an abstract 
nght which can be enforced by auit against any 
particular person but is a right to call upon a 
Judge to Bet aside a sale and on his refusal to 
proceed m revision Jxabllaso Koer r RaOhu 
A ath Sara *r Sxsair HE. 22. IS Calc 482 

13 Ctnl Procedure Code 

1882 t 293 — Deposit made ly judgment del tor — 
S 295 of the Cede of Civil Procedure does not apply 
to a deposit made by the judgment debtor under s 174 
of the Bengal Tenancy Act BihaRI Lax. Pat t 
Go pal Lal Seal 1 C W N 095 


B 170 

See Saie for Arrears op Rent— Ik 
CU1IBBANCE3 Ih R 22 Calc 304 
— b 178 


See INTEREST— MISCELLANEOUS CASES— 
Abbeaks op Rent 

[L I* B 24 Calc 37 
HR 20 Calc 130 
HR 29 Calc 315 
3 C W N 37 
3 C W N 194 


See Cases under Landlord and Teh 
Aht — Foepeitube— Denial op Title 


See RiObt or Occupanct— Acquisition 
op Right— Mode op Acquisition 

[I la B 24 Calc 272 
L. B 23 I A 168 


See RlOHT OP OCCUPANCT— TRANSrER 

OP Fioni I L. R, 23 Calc. 427 
[ILK 20 Calc 184 

Eight of occupancy— Agreement 

restricting right of occupancy — i>u ts pending t chen 
Act came mto force — S 178 of the Bengal Tenancy 
Act (Act Y11I of 1885) has no application to 
suits instituted before the date on which that 
Act came into force So where a landlord sued to 
eject a tenant who had executed a solenamah agree 
mg to hold the land in suit for a specified pen d 
at a specified rent and providing that the landl rd 
was to be at liberty to enter on the lands at the 
expiry of the pen d aud the suit was instituted 
on Cth October 18S5 and where it was found tbat at 
the date of the silcnamah the tenant had acquired a 
nght of cecupaney with respect to s me of the 
lands in suit — Held that the tenant was net 
entitled to the benefits conferred by s 1(8 cl 1 


Bengal tenancy act (viii of 

1886) — continued 

tub cl ( b ) of the Bengal Tenancy Act but 
'vns liable to be ejected Mohesbwar Pebshad 
L'abain Singh i Sheobaban Mahto Moheshwae 
Pebshad Nabaw Singh r D pr sun Part 

[I. L R., 14 Calc , 021 

179 

See Cess LLR 16 Calc 828 

[LLE 23 Calc 611 
3 C W N 003 
See Interest — Miscellaneous Cases — 
Arrears op Pent 

[Hit 20 Calc 130 
3 C W N 37 

• b 180 

See Right op Occupancy— Acquisition 
op Right — -Hole op Acquisition 

[LLR 17 Calc 393 

b 181 

See Service Tenure 

[LLB 25 Calc 131 

* 8 183 

See Fight op Occupancy— Transfer op 
Right UK 23 Calc 179 427 
[ILK 20 Calc 184 

8 184 and ech III part 1 

Rrt 3 — Occupancy roiyat— Suit — Limitation — 
Tho suit mentioned in s 184 and sch III part I 
art 3 of the Bengal Tenancy Act 1885 mean* a 
Suit by an occupancy raiyat ns *nch that is an 
Occupancy raiyat claiming a n"ht of occupancy as 
Against his landlord Chunder Kishohe Day alias 
MukHobi Dey i Raj Rishobe Mozumdar 

[LLE 15 Calc , 450 

g 188 

See Superintendence op Hiok Court 
— Civil Procedure Code 1882 s T22 
[LLE 15 Calc 47 

1 Co sharers Suit la — Par- 

lies — S 188 of the B n^l Tenancy Act applies only 
to »nch matters as a landlord is under the Act 
authorized or required to do there is nothing in that 
Act which requires or authorizes a landl ird to sue 
thereunder for arrears of rent One of several joint 
landlords is competent to sue fir the entire rent dae 
from a tenant making his cc sharers parties to the 
suit. Peeh Chand LrsKua v Mokshoda Debi 

[LLE 14 Calc 201 
Dhesh Chunder Roy r Lasik Muilicx 

[ILE 14 Calc 203 note 

2 — Suit for rent — Co sharers 
Su t ly — Joint undivided estate— Jurisdiction — 
C» l Procedure Cede fAct XIV of 1BS2) s 622 — 
A District Iod n e in deciding a rent suit held that 
s 168 cf the Bengal Tenancy Act prrhibited the 
Court fr m entertaining the suit in the f nn in which 
it had been framed and therefore dismissed the 
suit Held cn an application under s 622 of thi 
Civil Procedure Code to have the judgment of the 
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District Jud^e set aside that the District Judge had 
acted in the exercise of his jurisdiction illegally 
inasmuch as s 1SS had no application to the case and 
that his decision must be set aside Ere mi Chand 
Nuslur v Mokskoda Debt I L R 14 Calc 201 
and Cmesh CA under Roy v Naur Unfit ck I L 
R 14 Cale 202 note followed. An\r Bassan 
Khan v Shto Baksh Singh I L S 1 Cale 6 L 
R 11 J A 237 distinguished. Jugobuctott 
Pattdck r jAJ>TT Ghose Axkttshi 

[tLB 15 Calc 47 

3 ends 15 8—Co shartrs — 

Jot nt landlord*— Application under s 153 by one of 
several joint landlord s — Refusal by joint landlords 
to join »b r«cA application Eject of — An opplica 
tion under e 153 of the Bengal Tenancy Act 1S85 
cann t he made by one of several joint landlords 
S 188 of the Act requires that such an application 
should be made by all the land! irds acting together 
and it is not a sufficient compliance with its provisions 
to make the landl >rds who refuse to J' in parties to 
the proceedings nnder s 158 Chum Singh t Sera 
MaMo I L R 7 Calc €33, Salt Chandra Stnyh 
v Rajhtshore Bhvddra 1 L II 11 Calc 615 
Rashbehart 2 Jttkerjt r SaXhi Sundart Dast I L 
R 11 Cale 644 Aldtel Bosseit* V Lall Chand 
II ah tan 1 L R 10 Calc 36 Prem Chand A u*X ur 
t Ilolcshoda Debt I It R 14 Calc 201 and 
Jogohundhu Pattuch v Jadu Ghose Allushi J L 
R 15 Calc 47 referred to Mobsss All alias 
DtritsotB r Asixss Rai I L II 17 Calc 538 


4. — Co sharers — Suit far en 

hancement of rent or for additional rent — Joint 
landlords — Baring regard to the provisions of 
s 188 of the Bengal Tenancy Act J8S5 where two or 
more persons ore joint proprietors they must all join 
in bringing a emt for enhancement of rent or for 
additional rent Ount Mahomed v Moran I L R 
4 Calc 95 referred to GoPAi Chpwdbs Dia t 
UjIBSlI JiAfiACf CnOTOBBY 

[I I. It 17 Calc 605 

5 Ejectment mil for — Co 

sharers — Joint landlords — S 168 of the Bengal 
Tenancy Act of 1835 is no bar to a suit for ejectment 
by one or two joint owners when the smt is brought 
under the contract law on a breach of the conditions 
of a lease by the tenant Haeimiia Deal c Rah 
Cufs’c Mm E It It 19 Calc 641 


- Zands formed 6y drying up 


ofbl tl or marsh — Suit for sAare of neio lands and for 
assessment - Sutt for possession of tchole of land and 
for assessment — The principal defendants held a h Id 
mg under the plaintiffs and their co sharers. Subse 
(jeent t the erpati n of the original h ldtng defen 
auta t vk pi sasei n of certain lands by gradual 
2“ rracumcnt Plawtiffsbr light a amt for recovery of 
A ns share < f the encroached lands or frr assessment 
* n< \ ma i C thnT c sharers parties Held 
the imw altogether a new h l&ng and the rent that 


BENGAL TENANCY ACT 

1 88 & ) — con 1 1 » uerf 

of the Bengal Tenancy Act and s 52 wi 
able Prem Chand Aasfclir v Mcksho i 
P 14 Cate 201 ITntsh Chvnder R 
Mu Kick J Z It 14 Calc 203 not 
Lnndhu Patfurk v Jadu Ghose Alkushi 
Calc 47 referred to But where a c< 
J rd claims for ihas p MWsinn with t 
claim for rent not merely of the additior 
in possession of the tenants over and abo 
their own holding but in respect of the ci 
of land found in possession of the tens 
the lands of their old holding —Meld 
Bengal Tenancy Act applied and a. 18Si 
maintainability of such a snit at the ms 
sharer landlord. Oopal Ch under Da 
baratu Choirdhry J I R 17 Cale t 
Kha-vdaUlB Aspct, Hasiid v MOHINI 
£4C 

7 Decree for ren 

only some of co~sharer landlords— Salt 
of such decree of occupancy holding t 
a lie by custom —A decree for rent 
of certain cosharer landlords » 'tRk 
body of them is not a «* p 

Tenancy Act Prem C” 

Debt I L R 14 
Pattack v Jad 
47 referred t 
transfera 
judgr- 

Shlkdar 

353 referred to x, 

Pkasajtwa Saekak *. 


8 Joint landlot 

Enhancement of rent of ~ Fractional 
Suit for enhancement of rent of a te m 
onfv of several jo nf landlords — The j 
s 188 of the Bengal Tenancy Act spplj 
s me only of several joint landlords to enh 
of a tenure whether such tenure was in ez 
date of the permanent settlement or not , 
such a suit being brought The plain tifi 
some only of the co-sharers « a wnnuiM 
a suit to enhance the rent of a tenure 
zammdan and to recover their share of th 
enhanced rate for a specified pen d. Of 
holders some were co sharers of the plan 
zammdan and the remainder were u 
therein. It was admitted that the plainti 
their share of the rent of the tenure sepe 
their c sharers who were sharers in the t 
plaintiffs alleercd that they had request c 
to j in them in instituting the suit but tl 
declined to d e and they ace rehnpJy 
defendants id the suit Meld that the pt» 
n t maintain the suit having regard te th 
of s 168 c f the Act l he term j mt la 
that section must be taken as including a] 
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2 L S 14 Cale, SOI Gopal Chunder Das v 
Umesh A arai" Chottdhrv 1 L It 17 Cale 69o 
andiJeni JUadhub Dot/ V JaodAlx Sircar I L if 
17 Cale 390 referred tn Uaeadhar Saha r 
PniDnorStpeDBi I L E 10 Calc 593 

9 - - Joint landlords— Arrange 

ment Kith /rational co sharers Ejlect of— Separate 
tenancy Creadon of — Where a tenant ha9 agreed to 
all w tne cf several co sharer landlords to deal with 
him as if he were his own tenant without any regard 
tithe interest# of the other co sharers the cffict is to 
create a separate tenancy under such fracti inal 
co-|^rer and a 188 of the Bengal Tenancy Act is 
j/w liable to such a case Gopal Chunder Das T 
th 'larain Chotcdhry, 2 L R 17 Calc 69o 
f iguished. Pa^chasak Bakebji r Raj Kumar 
iX I L It 19 Calc 810 

0 — — Co sAorers — Suit by one 

sharer entitled to colled rent separately for 
dtttonal red for land brought under cultivation 
ayable tn terms of lease— Joint landlords — Suit 
or rent — Collection of rent separately — A tenant 
held 191 bighas of land under a fcabul at granted by 
three joint landlords which provided inter aha that 
rent was to be paid at the rate of HI 8 per bigha 
in respect of 8 Wbas only and that the remaining 
Hi bighas which were then uoculturable should 
when they became fit f r cultivation be assessed with 
rent at the game rate One of the cc sharers who was 
admittedly entitled under arrangement to collect Ins 
share of the rent separately instituted a suit against 
the tenant j ming his co sharers as defendants to 
recover arrears of his share of the rent for a specific 
period and claimed to be entitled to rccoi er rent in 
respect of the whole 10} bi 0 has on the allegation 
that the 11} bighas had then become ht for cultiva 
ti n and were theref re liable to bo assissid with rent 
at the rate mentioned m the kabuliat The tenant 
objected that having regard to the provisions of 
s 188 of the Bengal Tcnamy Act the suit would net 
lie at the instance of the plaintiff alone Held that the 
suit did lie It was clearly n t one for enhancement 
of rent in the sense in which that term is used m the 
B ngal Tenancy Act n r was it one f r additi nal 
rent for excess land within the meaning of ■ 62 of 
that Act a.u.4 *a the 5U.rn.t1ft v ia eutvfcl 4 to oiUect 
his share cf the rent separately there wag no reas n 
wliy he should net be entitled to claim leparatcly 
the rent payable net up n any fresh adjustment of 
the rent inconsistent with the continuance of the old 
tenancy but upon an ascertainment of the rent 
payable m accordance with the terms of the original 
letting Gun* Moh anted v Horan I L It 4 
Calc 96 and Gopal Chundtr Das v Umesh Aaratn 
Chotcdhry I L R 17 Cale 695 distinguished 
It AM CnUJQlEB CnrCKBABCTTY r Gibidhcb 
Dotx H E 10 Calc , 755 

1L Suit by co tlarerfor rent 

payable under terms of lease — 6«if by one of eereral 
joint landlords - Plaintiff the co plaintiff defendant 
Ko 1 and ether pers ns who also were defendant* 
held a tenure under which defendant I»o 1 held 
an under tenure Plaintiff brought this suit for tbe 


BENGAIj TENANCY ACT (VIII OF 

188 ) — continued 

whole of the rent claiming only his own share of 
it making th se co 9harera defendants who did not join 
as pi untiffs The terms of the defendants pittah 
were that the while of the lands being brought 
under cultivation the landlords would be at liberty to 
measure the lands of the ganti and if the land be 
found greater in quantity than 1 0 bighas the tenant 
would pay rent at the rate of 10 annas per bigha 
The lands being found greater than the said quantity 
the plaintiff prayed fra decree for rent at that rate 
f rthewh learea The defendant pleaded inter olid 
that the plaintiff as a fractional sharer 111 the land 
I rd s interest c uld n t sue him al ne Held that 
the suit was maintainable at the instance of the 
plaintiff al ne and that it was net a suit to alter the 
rent under the provisions cf e o2 of the Bengal 
Tenancy Act Ram Chunder ChuXralutty v 
Giridhur Dutt I L R 19 Calc ”o5 rihed upon 
Gopal Chunder Das v TJmesh A grain Chowdhry 
I L R 17 Calc 69o distinguished. DlntABfni 
Dasi c Bbodghtov 3 C "W N 225 

12 Right of fractional co 

sharer to maintain a su tfor enhancement of rent— 
Agreement Kith fractional co sharer to pay rent 
separately Elect of— Joint landlords — A free 
tional sboreh Ider cannot bring a suit for enhancement 
of rent Under the provisions of § 188 of the Bengal 
Tenancy Act where there are several jcmt landlords 
they must all join in bringing a suit for enhancement 
of rent an agreement in a k.ibuhyat by one tenant 
to pay an enhanced rent to some of the landlords 
if on measurement the jama of his jote is increased 
does not create a right to maintain such a suit by 
those landlords Such a suit cannot be brought 
otherwise than under the terms of the Bengal Tenancy 
Act Ao agreement by a tenant with some of several 
joint land! rds to pay his share of the rent separately 
desnt create a separate tenancy Gopal Chunder 
Das V Umesh Aaram CAojrrfAry I L R 17 
Calc 695 and Ham C/aran Rose v Ru jit Singh 
I L S 25 Cal 917 note 1 C IF A 521 
approved of Pan hanan Banerjee v Raj Kumar 
Ouha I L R 19 Calc 160 and Tejendro 'I aram 
Singh v Bale ax Singh I L R 22 Calc 65S 
distinguished. Baida lv ath Be Habeas v Him 

CL HR. 25 Calc. Q17 
2 C W N 44 

Habi Chabait Bose r Pa>jit Sivqh 

P LB. 25 Calc 917 note 
1 C W N 621 

See ‘Udaoae Sib cab c Kkishua Chaldea 'Nath 

[I !•. B. 26 Cale, 937 

13 — Part t on of estates — 

Jot t landlords — A tenure was held under » ramin 
dan which originally formed ne entire estate The 
estate was subsequently partitioned by the revenue 
authorities into f ur several estate*. The rent 
if the tenure was thereupon all tted prowrrti n 
ately to each of the four estates thus i rail'd 
although the land forming the tenure remained 
undivided. In a suit for enhancement of the rant cf 
the tenure brought by the proprietor of seme of 
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the estates — Held that the effect of the- partition of 
the parent estate was to create separate and distinct 
tenures out of the original single tenure under the 
proprietors of each of the estates that the pro 
prictore of the several estates were not j unt landlords 
of the tenure within the meaning of a 188 of the 
Bengal Tenancy Act and that therefore a suit for 
enhancement of rent would he by a p: pnet t of one 
of the estates m respect of the rent all tted to 
his estate karat Soonduree Debut v Someeroodeen \ 
Talookdar 22 U R 530 and 9ar«< Soondarg 
Delta v Anund Alohun Surma O hut tack I L R 
5 Calc 273 f llowed HEM ChaWDBA Cnow 
BB&T V KALI PaAaANKA BHADCBI 

CL L E., 28 Calc 832 

14. - ■ ■ ■ ■ ■ .. Joint landlords — Suit for 

apportionment of rent and for tplttii ng a jama — 
Frame of suit — Ear ties— Arrears of rent — S 188 
of the Bengal Tenancy Act does not pr Inbit joint 
landlords fr m ceasic^ to he joint or preclude them 
from suing for their shares of the rent separately 
when they hat e ceased or wish to cease to be joint 
landlords provided that the suits are so framed as to 
free the tenant from all further liability to any one 
of them When thiref re the plaintiffs who are 
joint landl rda haie in suits separately instituted by 
them against the defendant tenant asked for appor 
ti nment of rent aud for recovery of rents dae on 
such app rti ament and all the parties interested 
have been tnado parties to the suits there is no 
reas m why the plaintiffs should net liai e the rent 
app rtioned and the apportionment voay take place 
in respect both of the arrears alleged to be due aud 
the future rent Bajvabazi* Mittbe r Ekadasi 
Bag IL E. 27 Calc, 479 

[4 O VT N 440 

15 and es 65 and 52— 

Abatement of rent— Authority of a co sharer to 
grant abatement — A fractional shareholder of a 
tenure hag no right to grant abatement of rent in 
respect of a holding wjthin the tenure independently 
of his ca sharers ferAMA Chakak Makdal v Saik 
Mouiah 1 C W N 415 

16 Suit for damages for 

enttmq damn trees — A suit for recov ery of damages 
for value of trees cut down by » tenant is maintain 
able at the instance of one of several joint landlords 
H&i XES3 Sissba c Sabot Chasav Lobar 

[2 C -W N, 80 

H 189 Rules made under — 

See Lajtdzobd axd Tevakt — Eject jievt 
—Notice to suit 

CL 3* R. 27 Gale 774 
3 C W N 125 
See StfPEBtKTRRDE'fCE OE HlOlI COURT— 
Civil Proceddbb Code b 6 2 

[LLB. 23 Calc., 723 
See \ AiUATiov or Scrr— A feeals 

IL Lb R,, 23 Gala, 723 
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See Bengal Regulation \ lit o? 1819 

[ILK, 17 Calc, 182 

L Bch. Ill, art 2~£imifa<»o»— 

Suit for arrears of rent at excess rate — la 1865 the 
plaintiff sued and obtained a decree for payment 
of additional rent for excess land held by the de 
fendaut and on the 29th March l8<7 instituted 
another suit against the defendant fir kh»J possession 
of newly accreted lands or in the alternative for au 
assessment of rent thereon according to the terms 
of the defendant s kabuliat This suit was dismissed 
on the 29th J une 1831 but on appeal to the High 
Court this deemou was reversed ou the 11th Way 
1883 and kji3s p asession was gu ca to the plaintiff 
On appeal the Privy Council on the 2 Ith July 1888 
reversed the decree for khas possession and declared 
the plaintiff entitled to a decree fixing the extent of 
the excess lands and assessing rent therefor in terms 
of the kabuliat such rent to he payable from and 
after the 28th March 1878 and reimttin" the ewe 
for a finding as to the extent of the excess lands 
The Subordinate Judge to whom the case was re 
nutted gave the plaintiff a decree on the Xlst Marcn 
1887 for increased rent in respect of katus 7 gu“ 
dahs 2 cowries of excess land Ou the 14th July 
18s? the plaintiff instituted a suit to recover excess 
rent for the years 1878 to 188b aud for rent at 
the old rate plus the excess rent for a po«> D 
the year 1837 Held that the suit so far as the rent 
fur 1878 to 1883 was concerned was barred by louts 
tion. Hxnmo Kumar Ghosk r Kwt *W3 H»a 
Tuakub U B., 17 Calc, 851 


2 Limitation for rent tmt— 

Rtnl payable under a (eaie—Eegutered <*”**'* 
The Bengal Tenancy Act {VIII of 1885) 
one peri d of limitation for all suits for rcut btoug 
under its provisions Art 2 of the third sebedul 
that Act includes a suit to recover arrears o* 
nayaMc under a lease and thero is no distinc 
as to the form of the lease or as to whether i 
registered or not U'mesh Chunder Mundu 
Adormonx Dasx I Is. E 15 Calc 221 and FytM 
Ixnaa Fxllax v Thetchanamurtx F Hat i 
Mad 76 distinguished. Iswarx P* a«« It* 460 
Sadi « Csownr L L R., 17 Calc 

3 and 8 

Suit for rent on registered contracts— Su« , 

rent founded on registered contracts in WF 
lands subject to the provisions of the Ben-ral Ten n y 
Act are governed by the limitation provided w 
Act Mackenzie r Mahoiie^jUi^w^ Calc, 1 


or horticultural purposes— Buxldingle ft of the 

special limitation provided by art 2 « b ^d 
Bengal Tenancy Act 1* not applicable to a «gS uJ , 
lease granted for building pur p «« .~nrri\ 

ing a coal depat such lease not being one tor * 
tnral or horticultural purposes within the aea Jt JL l> . 
that Act. RiMOii( J CoAB AMCOATloRt r * 4gg 
NATH GBOtt L L it. II* 
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BENGAL TENANCY ACT (VIII OP 
1885) — continued 

5 Limitation — Bengal Ten 

ancy Act (T III i > f 1S8SJ * 134 — Suit for arreart 
oj rent — Bengal Regulation I 111 ofl3l9 — Aland 
lord, to rcc ver arriars of r nt for the year 129 < B 8 
from the patuidar tdciapctiti n on the let Bysach 
1 '9s (1.3th April 1 91) m the Court of the Collect r 
under the provisions of Re.ulati n \ 111 of 1819 
praying £ r the sate of the path! talukh lhe talukh 
was sold and was pnrchas^ by the landl rd on the 
1st Jeyt 1*»93 (14th Slay 1891) The while of the 
arrears not being realized by the sale proceeds 
the landlord brou bt an acti n on the 14th May 1694 
for the balance of the pattn rent to the end of 1297 
B h {1 th Apnl 1 &l) The defence was th it 
the suit was narred by limitation Meld that th 
suit was giverned hy the pr visions of the Bengal 
Tenancy Act s 184 and sell 111 art 2 (4) the 
period of limitation in a suit for rent proi ided by that 
article is three years from the last day of the Bengali 
year m which the arrear falls due and as in 
this case the arrear fill due m the Bengali year 
1297 which ended ea the 12th Arnl 1891 and 
the suit was net ccrmnenced until 14th May 1894 
mere than three years from the last day of the 
Bengali vear m which the an ear fell due it was 
barred by limitation Buena Mon Das ee r 
Bubka Moyi Chowducbani 

[L L K., 23 Calc 101 

6 — - ■ ■ Limitation Act (SI of ' 

1877 J sch II art 116— Tenure holder — Transfer 
of Property Act (IV of 1881) t 117 — In a suit for 
rent for a pernd of su years by an ijaradar up n the 
basis of a kabuliat alleged to have been executed 
by tbe predecessor of tbe defendant it was contended 
for the first time before the Appellate C urt that tho 
suit was barred by limitation being one for rent fra 
penod of more than three years It was found 
that the land was not let out for agricultural or 
horticultural purposes Held that inasmuch as 
the land was not lit out for agricultural or h rticul 
tural purposes the Bengal tenancy Act did n t 
apply aud therefore the suit was not barred by 
limitation UMEAoBmtr Mahomed Rojabi 

[LL.B 27 Calc 205 
4 C W N 76 

7 — — — Suit for arrear* of rent 

brought by an gnee of landlord — Art 2 of pt I of 
sch 111 of the Bengal Tenancy Act does not apply 
to a suit brought by the assignee of the arrears 
from the landlord but art 110 of the second sche 
dale of the Limitation Act applies to such a suit 
Mohevdbo Lath Kaxasiabek r Koixabh Chandra 
Dooba 4C W N 605 

L - ■ - - ■ ach. ITT art 3— Limitation — 

Suit by occupancy rat jat torecorer possession from 
trespasser L m tatxon for — Art 3 sch III of the 
Bengal Tc ancy Act (Act 1 111 cf l l 8o) relates to 
suits br ught by an iccupancy raiyat against his 
landlord and not to a suit brought against a third 
party who is a trespasser F amis'- vee Bibee r 
Amoo Betabee I L B. 16 Calc. 317 

2. Su it by occupancy 

raiyat to rtcoter possession after dispossession by 


BENGAL TENANCY ACT (VIII OF 

1885)— continued 

landlord Q eshon of title — Possessor!/ suits— 
Bengal Act l III of 1869 s 27— Limitation — A 
suit by an ceupancy raiyat t recover i ssissun of 
land it which lie has been disp sscssid ly hiB landl rd 
in which the title f the tenaut is deni d and put m 
issue is governed by tbe special pin d if limitation 
prescribed by tbe Btngal Tenancy let sch 111 art 3 
namely tw years tr m the date of disp s eesi n 
It was intended by that enactment t provide fir all 
suits to recover pi 6sissi n cf land brought by an ecu 
paucy raiyat and to limit the period pievi uslyall wed 
by the Courts for suits 1 i recover piesessi n by reason 
of a title set up aud provided by tbe plaintiff and not 
to provide only for suits of a possess ry naturi such as 
were previously d alt with by a 2i of Bcu al Act \ III 
of )8u9 Sababwati Labi c Hobitabun Cucckee 
botti ILB lb Caic , 741 

3 ■ Limitation— Ben 

gal Tenancy Act s 184 — Suit for possession by an 
occupancy raiyat — Having regard t the prov isicns 
of s 184 of tbe Bengal Tenancy Act 1885 the period 
of limitatu n for a suit f r the rccov ery ol land by an 
occupancy raiyat is two yiars as presented by art 3 
sch III of the Act SaratuaU Lasi\ Hcntarun 
Chuckerbufti 1 L P 16 Calc 741 followed Pam 
dban Bhadba t Bam Kumar Dev 

LI L E 17 Calc 926 

4 Limitation— Suit 

by occupancy raiyat for possession brevy? t against 
a tenant settled by landlord —Art 3 cl sch III of 
the Bengal Tenancy Act (\ II cf 168o) pri scribing 
a limitation of two years is nit restricted to suits 
against tbe landl rd al ne it applica to a suit brought 
against a tenant with whom the land was sittled by 
the landl rd. Ram] ante Biles r An oo Beparee 
I L if 16 Calc 317 and Ih nder A sf ore Ley v 
Rojlc shore ALo umdur I L R 15 Calc 4oO distm 
guished Bheva Simjh v Laachhed Singh 

[I L E, 24 Calc 40 

5 ■ — [Limitation — Du 

possession by landlord — Possession recoxery of suit 
for— Occupancy ra yat suit for re o erj of pos 
session by against a landlord —The special Iran 
tation of two years as laid down m the Bengal 
Teuancy Act dots not apply to a case where an cccu 
paney raiyat is disp ssessed from his h lding by his 
landlord not as a laudl rd but as a representative of 
tbe persons whose n tat title and interest he lias 
purchased Vbhoy Chubb Mookebjee r Tire 

(2 C TV N 175 

6 Limitation — Lisp os 

session by a landl oid from occupancy holding — 
Where the plaintiff purchased an ecu paney h lding 
at an aucti n sale in execution of a m rtoge decree 
against an occupancy raiyat and sued the landl rd to 
recover p sscssi n f the same althrugh plaintiff had 
never bem in actual pissission at all and hia prede 
c<s or had been ejected frtm pcssessi n by the land 
lord cf the < ceupancy h lding m re than two years 
before suit and the latter claimed to maintain bis 
possession by virtue c f a decree which he obtained 
for possession as against the occupancy raiyat the 
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BENGAL TENANCY ACT (VH3 OP 

l^bo) -~continuid 

mirtgagir — Held that tho case was no* governed by 
the special limitation of two years Abhoy Churn 
Mooherjee v Tit a 9 C IF A 175 referred to 
DlHOBUNDHU SAHA V L0I.IT ilOBES MOITBA 

(2CWN 605 


7 £tt»ifafton~Oeru 

pane# holding Suit to reeorer possession of — In a 
suit by a purchaser from former helper for recovery of 
p ssession of an occupancy bolding where the defen 
daots were in occupation they baring been inducted 
into the laud by the agents of the landlord — Held 
that the peri id of limitation is two years inasmuch 
as it re under the authinty of the landlord that the 
ouster took place Bhtlea Singh v RnXehhed 
Singh I Z P 24 Calc 40 rdird -on Bradut v 
JDaloo Shethh 1C W N 5/3 Ab\oy Churn 
Vookerjee v Titu 2 C TP N 175 and DinoiundAw 
Saha r Loltt Mohun Moitra 2 C IT N 605 dis 
tin<Miwhed Ciuntamoni Sauu « Dpekdba. h ath 
Sahnokab 4 C "W N 320 


8 Occupancy raiyat 

Ouster of — -Limitation — IV here the plaintiff an ©ecu 
paucy raiyat was ousted by the defendant and after 
the ouster the defendant took a settlement from the 
landlord — Held that two years limitation would 
apply to a suit for the recovery of possession Haba 
LUUAB. NATH l b. ABAUUliDIN 4 C W N , 605 

9 ■ — Suit for recox ery 

of possession by an occupancy raiyat— Ztmtattone 
— Dispossession by landlords sole fractional or 
entire body of — The period within which an occu 
paucy raiyat can buo to recover preswsi n of land 
fr m which he has been dispossessed by his landlord 
is two years as laid down m art 3 sch. Ill of the 
Bengal Tenancy Act whether such dispossession be 
by a fractional landlord the sole landlord or the 
entire body of landlords Joolmvttg Be tea v Kali 
Prasanna Roy P L R 28 Calc 127 note referred 
to Paeauxswar J,o\io3tmnA * Kaxi JIohan 
I iOMOSTOBA IL R 28 Calc , 127 

[4CWU 801 

JOOlMVJTTY BEWA r Kill fEAgANNA BOT 

[I L It 28 Calc 127 note 
4 C VT N 803 note 


1 sch. Ill art 8 — Limitation — • 

Ex parte decree in suit for rent — Cmf Procedure 
Code s 103— Execution of decree Application for 
— Ptnal decree — Execution proceed ngs struck off — 
Bengal Tenancy Act ( VIII of 1885J es 143 144 
148 — Having regard to es 143 144 and 148 of the 
Bengal Tenancy Act there is a special rr cednre laid 
d wu foT rent suits and therefore decrees m rent 
suit arc decrees under art 6 of eeb in of that 
Act The \ irds final decree tn art 6 sch III j 
of the BcU'Uil Tenancy Act refer to the final decree 
in tho suit and caun t be held to include an order of 
at Appellate C urt made in an application to set aside 
that dicTce under a. 108 f the Code of Cm2 Price 
dttr * / ^l X i P ,° ri \ 5 i lccr ^ having been obtamed 
on tho 30th May IS8S fir t sum nuder B 00 the 
decree-holder on the2ith M»y 1889 »pph«J for execo 
ti a thereof and attached certain properties of the 1 


BENGAL TENANCY ACT (VIII OP 

189 e *l — concluded 

judgment-debtor the date fixed for the sale being the 
31st August 1689 The judgment debt r applied 
under s 103 of the Civil Procedure Code, ter are bear 
mg of the rent suit aud on the day fixed fit the sale 
applied for stay of execution the sale was stayed and 
the Court of its own motion and for its own cm 
vemence directed the execution case to be strurk 
off the file for the present Ou the 2Sth Decern 
ber 1839 the Court passed an order refusing a 
re hearing of the suit n Inch order was upheld on 
appeal on the ICth May 1690 On the Slat Jann 
ary 1892 the dccrec-h Ider again applied f r erreu 
tion at the same time praying that his application 
might be taheu to be m continuation of his funner 
application of the 27th Slay 1SS9 Reid that the 
application was one in continuation of the former 
proceedings in execution so far at least as regaraid 
the property mentioned in the former application bnt 
as regards other properties it must be held to be 
barred as not haring been made within three years 
from the decree of the 30th May 1883 BajEanta 
\aih Mittsa i Auqdobb Aath Bose „ 

p LE 21 Calc. 387 

2 — — ■ ■ ■ Limitation Act 

fXI of 1877 J art 112— Execution of decree — 
Period from %ch\ch limitation runs— -Pate of decree 
— Date of payment —On the 20th May 16 0 ft 
rent decree was passed for the sum of B100 pay 
able on the 15th August 1890 On the 9th August 
1893 the decree holders applied for execution of the 
decree Held the period of limitation ran from tho 
date of the decree and not f ora the date fixed for 



JltTKEBJEtt <• DVAXKA NATH NUXEBJE* , 

[I L.B. 22 Calc 644 


BEQUEST 

for charitable purposes 

See Cases todzs Hutpp daw— B in-- 
Construction or W ins— B ehest 103 
Chahitabie PtrarOSM 
See Casts unties (Tccr— Carsr&Pcnoi 


See Wxtx— C onstruction 

T- 

2 Hyde t 
HE. 16 Mad 424 

for religious purposes 

See Hnrou Law— Wux-Poweb or D>* 
position I, Jj. It. 30 Mad., 3' 

See IV «x— C onstruction „ 

[ILE. 25 Calc. N 2 

to a class 

See Hindu Uw— Wiix-C©' st» CCt:on 

or Witts — Pan pet cities Tsrsis a 
H rqrrsrs TO a Cuss 
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BEQUEST — concluded 

to IdoL 

See Cases cndeb Hrnm Law — Endow 
MIST 

See Hindu Law — Will — Coxstruction 
or Wins — Bequest to Idol 

[2BLR AC 137 note 


— void for uncertainty 
See Hindu Law— Well— Constbuctios 
oe Wells I LR 13 Bom 138 
[LL.R. 21 Bom. 648 


See Will— Construction 

ILL.R 4 Calc 443 
I Xi.lL 22 Bom 774 


BETROTHAL.. 

Set Contract— Breach or Co tract 

[LL.R 11 Bom 412 
See Hindu Law -Mabbiioz— Betbo 
THAI. XL B. 11 Bom. 412 

[ILK. 21 Bom. 23 
See Specitio Pereormance 

[I. L R. 1 Calc 74 

BETTING ON RAINFALL 

See Gambling ILK 13 Bom 881 
[L L.R. 17 Bom. 184 

BHAGDARI ACT (BOMBAY) 


BHOOTAN DUARS ACT (XVI OF 18S9) 
— eon luded 

in view of tlic provisions of Act XVI of 1869 and tho 
1 c pealing Act V II of 189o On appeal therefrem 
—Held that the notification extending the Civil 
Pnccdurc Code to Jalpaiguu had n t the effect of 
introducing the Cml Pr ccdure < ode tj the Bhutan 
Duars alth >u"h the latter are apart of Jalpaignn 
inasmuch as Act \\ I of 16G9 which was then m 
force in the Bhutan Duars excluded that jurisdiction 
in express terms But the effect of the repeal tf Act 
W I (without any qualification) by Bengal Act VII 
of 1895 has left the Cml Irtcedure to be adoums 
tered in the Bhutan Duars That the pi untiffs are 
n< t precluded by the entry m the rec rd of rights 
from obtaining relief against the defendants An 
entry in a rccjrd under Act \ VI of 1869 in order to 
bcc nclusnc evidence of any right interest or other 
matter must be one which lias been honestly and 
fairly obtaiued II no jo Kaato Dab i Iufaun 
Das 4 C W N 287 

BHOULI RENT 

See Bent in kind 

BHOULI TENURE 

See Bengal Rent Act 18G9 8 52 

[I L R. 2 Calc 374 

BHUINHARI REGISTER. 

See Evidence— Citil Case — Miscel 
laneous Documents— Registers 

Li L. R. 19 Calc 01 


See Bombay Act \ or 18G2 

BHAGDARI TENURES. 

See Cases under Bombay Act V or 1BG •> 
See Custom 5 Bom. A C 123 

[I L.R. 6 Bom. 482 
See Settlement Mode ot Settlement 
[2 Bom 244 2nd Ed. 231 

BHOOTAN DUARS ACT (XVI OF 1889) 

Schedule and r dee 

under Act — Bhutan Duars Repealing Act (Bengal 
Act TIIofl^95J s 3 — Civil Procedure Cade (Act 
\IV of 1B*2J application of to Bhutan Duars — 
21 nors Fraud against- 6u t to obtain rel ef 
against fraudulent transfers effected and entr es 
made n t! e rec rd of rights under Act XII f 
1 69 dur ng one s m n ntu The plaintiff » father 
died p sscsscd < f a 4 inna share w» ] te u Bhutan 
Duars During their min rity thur eld r bn there 
S' Id thit j tc t the first three defendants m fraud f 
the rights f the plaintiffs and the purchasers tork 
posscesi n of tl c j te accordingly and had entries 
nude i k their own names in the ncird f n Its 
The plaintiffs brought this suit und r Act YV I of 
18G9 Against the d f 'nd.mts t ) recover their share in 
the j te The Inver Appellate Court without going 
mtitlic nieilts dismissed the ease a* not cognizable 


BICYCLE 

See Madeas Municipal Act sch B 

[I L R. 19 Mad. 83 

BIDDERS AT COURT SALE 

See Sale in Execution op Decree- 
Bidders I L K. 14 Mad. 235 

BIGAMY 

See Abetment I L R. 4 Calc 10 
[I L R. 0 Bom. 128 
W R. 1864 Cr 13 

L Authority of caste to declare 

marring" void — Penal Code s 494 — C nets 
of liw will n t recognize the authority of a caste to 
diclirca marriage void or to give permissnn to a 
w man to re marr> Bond fide belief that the ron 
sent of the caste made the second m image xalid 
dies note ustitutead f nee to a charge unders 49tof 
the Penal Cod of marrying a min during the life, 
tune of the first husband, or to s charge of abetment 
of tint ff nee unlcr that sectnn combined with 
s.109 Peo r Samuhu Paqitu 

[ILK. 1 Bom. 347 

2 Publication of banns of mar 

rloge — Code t 494 — The act of causing the 
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BIGAMY — continued 

publication of banns of marriage is an act done in 
the preparation to marry, but doe* not am unt to an 
attempt to marry Where therefore a man haung 
8 wife living caused the banns i nurru e c between 
himself and a woman to be published he could not be 
punished ft r an attempt to marry ogam during the 
lifetime of his wife Queen t Pwehson 

fl L R., 1 All 318 

3 — Divorce among Rajput Gu 

jaratis in Khandeah.— Penal Cade ss 494 and 
109 — Alarrjing 03am during the lifetime of hus 
band — Deed oj divorce by husband — Validity of 
divorce —A member of the caste of Ajauya Rajput 
Guzars residing in Khaudesh ex rented a deed of 
divorce to his wife The Court held ou the evidence 
that the dted was pro id and that in this taste a 
husband was for a sufficient reason such as inconti 
nence allowed to divorce his wife that the deed in the 
present tasc lud not been executed for a sufficient 
reason and that consequently the parties entering 
int a second nunugc were guilty of an 1 /Fence under 
s 494 of the Penal Cute (\L\ of 1SCO) and that 
the priest wh> i/ficiated at that marriage was nn 
abett r under ss 4^4 and 109 Mere consent of 
persons to be present at an illegal marruge or their 
presence in pursuance < f such consent cr the grant 
of accommodation in a house for the marriage does 
not necessarily constitute abetment of such marriage 
Empress v Umi I L It. 0 Bom. 128 

A. — Nika mamage—IVua/ Code 

ts 494 495 —A mla mamago falls within the pur 
view f ss 494 and 49o of the Penal Code Queen 
v Jvvoo 6 W R Cr, 60 

5 Dissolution of marriage at 

Will— Te marriage fnatraj i» lifetime of first 
husband — Invalid marriage— Custom —Held that 
a custom of the Talapada HoU caste that a woman 
sh uld be permitted to leave tbe husband to whom 
she has been first married and to ccntract a second 
mamago (natro) with another man in his lifetime 
and without his consent was invalid as being entirely 
opposed to the spirit of the Hindu law and such 
marriage vvas void by reason of its taking place 
during the life of such husband and thtref re 
pnnisbablt as regards the woman under g 494 of the 
TeDal Code Req t Kabsan Goja Reo c Dai 
Rupa 2 Bom- 124 2nd Ed. 117 

8 Hindu Christian convert re 

lapsing into Hinduism — A Hindu Christian 
convert relapsing into Hrnduum and marry mg a 
Hindu woman cannot bo convicted of bigamy on the 
ground that he has Another wife living whom he 
married while a professing Christian Anonymous 
£ 3 Mad Ap 7 

7 — — — — — — — Penal Code ss 103 

and 494 — ’V at re Christian — Marriage by relapsed 
convert —A was baptized in infancy into the Roman 
Cathihc Chwh but subsequently relapsed with 
the r<st ot her family into Hrnduum and was 
married to a Hindu Her Hindu husband after 
wards discordtd her and alleged that he would not 
have msmed her if ho had known that she had 
been baptized A was subsequently re admitted into 


BIGAMY — con ft n tied 

the Roman Catholic Church and married by S a 
pnest to a Fenian Catholic during the lifetime of 
her Hindu husband Meld that A s marriage with 
tbe Hindu vvas subsisting and valid at the time 
of her Christian marriage that she was guilty of the 
tfFence f bigamy and that .A was guilty of abetting 
that iff eucc L)pe.\ Lope I L R , 12 Ca>c 70S 
discussed. Iy re JIihabd I h Jl , 10 Mad 11 
- Custom as to marriages— 


Renal Code s 494 — A conviction under a 494 of 
the Penal Code for marrying again daring the life 
time of a hnsband or wife cannot bo upheld where 
there is cv idenic to show that such marriages are not 
unusual among pi 1 sons of the 6ame caste as these 
cused and it is not proved that such marriages are 
void. Is the matter op Cbamia 70LE., 354 
3 -- - - — Conversion of a Hindu wifu 

to Mabomedamsm — Hamate u-t th a ilako 
tnedan — Renal Code s 494 — The conversion of » 
Hindu wifo to Ilahcmedimam does not ipso facto 
dissolve her marriage with her husband. She cannot 
therefore during his lifetime enter into any ether 
valid marriage contract Her going through tho cere 
m ny of nika with a Mabomedan is consequently an 
offence under s 494 of the Indian Pinal Code GOT 

EBNMEjrr op Bombay e Ganoa 

[ILE4 Pom 330 

10 — Marriage* iri 

Mahomedan—Vahomedan Zato — hlamage— Renal- 
Code e 494— The petitioner originally a Hindu 
vumaa and the illegitimate offspring of Chattn 
parents was duly married according to Hindu rites 
toD who was also by cash a Chattn Subsequent 
to the marriage the petitioner b camo a convert to 
Mahomcdanism and married a Mahometan She w#j 
charged With and convicted of an offence under 
s 494 of the Penal Code It wns contended on her 
behalf that (l) the marriage between her and D was 
invalid nadir Hindu law by reason of her illegiti 
inacy and the consequent difference of caste between 
the contracting parties (2) the marriage between 
her and _Z> became dissolved under the Hindu Jaw on 
her conversion to Jlali medanism and (3) the second 
marriage was not void under the Ifah niedan law ny 
reason of its taking place in the lifetime of B 
that the conviction was therefore erroneous WTJ 
was no evidence of any notico having been given 1 to ’ " 
previous to the second marriage tailing on him to W 
ccmoa Mahcmedan Meld that illegitimacy under 
Hindu Jaw is no absolute disqualification tor marrug 
and that when one or both contracting parties t° * 
marruge are illegitimate the marriage must be ri 
garded sa v alid if they are recognized by their c«v 
people as belonging to the same caste Meld •» 
that there is no authority in Hindu law for the P™* 
position that an apistatc is absolved fan 
obligations and that eo far as the mafrimrmai ** 
is concerned snch a view would be contrary 
spirit of that law which regards it as indiss Ju 
and that accordingly the marriage between *h c P* , 
tioncr and D was not under the Hinda law ms* 
by her conversion to Jlahomedamsrn- -E® *” 
Betbee v Bokega Beebee 1 Barton s Beodmg 
n Mmdu Lau p 12 dissented from. Meld fnrtS» 
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BIGAMY— confirmed 

that as the validity of the second inamage depended 
on the Mahcmedan law and as that law does not 
allow a plurality of husbands it would be void or \alid 
according as the first marriage was or was not subsist 
leg at the time it took place that no n tice having 
been given to D as required by Mahcmedan law pre 
vions to the second marriage and no recourse lias ing 
been had to the Courts for the purpose of obtaining a 
declaration that the firmer marriage was dissolved 
and as British India cannot be held to be a foreign 
country for the purpose of rendering such notice un 
necessary the previous m a r riage was not dissolved 
Under Mahomedau lan and the subsequent marriage 
was therefore void. Held accordingly that the con 
Tiction was right Ik the matter op the peti 
tion op East Luiiabi L L. R., 18 Calc , 284 
II — Maliomedan law— Marriage— 

Child marriage— Option oj minor of repudiat 
tng marrtaye oi» attaining puberty — Want of 
ratification after puberty — Penal Code t 494 — 
£ a Ilahomedan girl wn se father was dead was 
alleged to have been given in marriage by her 
mother to J aomc years before she attained puberty 
I’n r to her attaining puberty J was sentenced to a 
term of imprisonment tor theft While he was in 
jail B alter she had attained puberty con 
traded a marriage with P The mamage with 
J was never consummated. On J being released 
from jail he proceeded to prcsecutc B and P for 
bigamy and abetment of bigamy and also charged P 
with adultery It appeared that before taking pro 
ceedmgs J requested li to return to him but she 
refused to do so The marn&gc between B and J was 
sought to be proved by the evidence of J B s mother 
and tw o witnesses who were said to have been present 
B and P were both convicted Held on appeal 
that the evidence of the mamage between B and J 
was insufficient to justify a conviction in the absence 
of proof that a Molla was present at tho ceremony or 
that tho sigha required to be recited at the mamage 
of minors was recited or the akd performed. Held 
further that assuming B to have been given m mar 
nage to J when a mere child by her mother sho had 
the option of cither ratifying ir repudiating Buch 
mamage on attaining puberty Under the Shia law- 
such a marriage is of no effect uutil it lias been rati 
fied by the miuoi and under the Sum law it is effect 
Ivc till cancallcd by the minor Under bothsc bools 
of law the minor has the absolute p wer on attaining 
puberty to ratify cr cancel an unauthorized mamage 
th ugh under the Sum law ratification is presumed if 
the girl remains silent after attaining puberty and 
all ws the marriage to be consummated. Held on the 
facts of the case that the circumstances aff rded suffi 
Cient mdicati in even assuming the girl to be gov erned 
by the bum law that she ne\ cr ratifi d the mamage 
field also that a judicial order was not necessary to 
effect tho cancellati n of tho marriage Badai 
A teat r Qcees Empress L L. R. 19 Calc 79 
22 - Saga i or mica 

fnamays — Relinquishment of tetfe — Penal Code 
t 491 —A convicti n under a. 404 of the Penal Cede 
cannot bo (supported where there is evidence to show 
that by tho custom of the caste sagai or mka 


BIGAMY — concluded 

mamage was admissible and that tho husband had 
relinquished his wife In re Cham a 7 C L R 354 
followed. Juxni c Queen Empress 

[I L R 19 Calc 627 

13 ■ Complaint by the husband. 

— Person aggrieved —Criminal Pro edxire Code 
(Act r of 1S93) $ 199- Penal Code (Act XLV tf 
1S60J s 494 — Tho husband is a person ag 
gneved ’ withm the meaning of s 193 of the Cnmi 
nal Procedure Code upon whose c mplamt the Court 
should take cognizance of an offence under s 494 of 
the Penal Code Queen Empress v Rulcshmoni 
I L R JO Bom 340 and In the matter of Ujjala 
Beica 1 C L R 523 referred to Deputt Legal 
Remembrancer i Sauna Kahmi 

[IL.B 28 Calc., 330 

Queen Empress « Bai Rakshmovi 

[X L R. 10 Bom ,340 

Chzixau Naidu v Ramasami 

[LLR 14 Mad, 379 

bill in legislative council 

DEBATE ON 

See Compounding Oppence 

[I L R 3 All 283 
See Statutes Construction op 

1,1 L R 8 Bom 241 
I L. R. 18 Bom. 133 

BILL Op COSTS 

See Attorney and Client 

[3BL.R O C 98 
I L R. 3 Calc 473 
See Costs— Taxation op Costs 

[7B L.R Ap BO 
2 Hyde 69 

See Limitation Act 18/7 art 84 (1871 
art 85) 

[L L. R 1 Bom. 253 605 
I L.R. 7 Mad. 1 
LL.R 22 Calc 943 952 note 

BILL OP EXCHANGE 

See Decree— Form op Decree— Bill 
op Exchange 

[LL.R. 16 Calc 804 
See Cases under Hindu Law— Contract 
— E m. op Exchange. 

See Interest— Miscellaneous Cases— 
Bill op Exchange 

[2CL.B, 349 

See Limitation Act 1877 art 69 

[14W ROC 5 
See Mahomed an Law— Bill op Ex 
change 7B L.R 434 n ote 

See Partus— Partus to Suits— Nego 
tiablx Instruments 

[I LB. 3 Calc. 641 
LLE 3 Bom. 182 
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BILL OF EXCHANGE -continued 
See Pbomissoby Ivotz 

[I L B., 19 Calc 242 
See Stamp Act 1879 sou I abx 11 

[IL B., 18 Oalc, 432 

1 Evidence of dishonour and of 

presentment — tooting on bill —The mere noting 
on the bill oven if it disclose the name of the notary 
in full is not evidence of the presentment or of the 
dish uonnng of the bill Bombay City Babe v 
Moonjke HubbidOss Bourke O C 274 

2 Notice of dishonour — Sea 

sonable notice —In an action brought in the district of 
Patna against the md rser and acceptors of bills of 
exchange of er o part payment by the acceptors no 
objecti >n hating been taken as to the misjoinder of 
defendants and the Jud 0 e having omitted to find 
whether the mdorser had received notice of dishonour 
or not — Held the case must be remanded to ascertain 
first whether n jticc had been given within reasonable 
time and if not whether thereby the mdorser had 
been injure l or exp sed to material nsk of injury 
and secondly whether (English law not being apph 
cable to the case) by the usage of merchants at Patna 
a part payment by the acceptors and receipt by the 
plaintiff discharged the mdorser fr m liability Gopal 
Das t An 3 B L B A C 198 

S C after remand. Ait v Gopal Doss 

[13 W R. 420 

3 — — Reasonable notice 

—Even when English law regarding bills of exchange 
does not apply the holder f the bill » bound to 
give the maker notico of dishonour in reasonable 
time If the maker for want of notice Las sustained 
injury or risk of injury he is no longer liable Piottb 
t Golab Ram 1 W E 75 

JeetunLaxl v Snzo Cmutir 2 "WE 214 


4 - — Reasonable notice 

— Ordinarily notice of the dishonour of a bill of 
exchang drawn in India and payable in England 
should be posted by the first mail which leaves En" 
land after the dishonour f the bill Uncovenanted 
Sebvice Bank v D nr pin 3 N W 09 

® "7T Dishonour of 

cheque taken in payment of bill of exchange tcle n 
due —The defendant endorsed to the plaintiff a bill of 
exciian D e drawn by to S Co and accepted by C H 
4’ Co The bill at the time it was endorsed to the 
plaintiff by tbe defendant bore tbe previous endorse 
went of IV 5 $ Co to the defendant The bill fell 
due on December 3rd, 1870 wbich was a Saturday 
and on that day the plaintiff sent his je nadar to C TV 
Y Co the acctpt rs to present the bill for payment 
1 be bill was taken by A one of the members of 
tbe firm of C N If Co who gave a cheque for the 
a count and took a receipt fr m the plaintiff s jema 

vm , 


BILL OF EXCHANGE— eonh nued 
w ould be honoured on Monday The plaintiff s jem 
dar then went and informed the gomashta of tbe 
plaintiff of what had been d ne The plaintiff s go 
mashta seut him to the defendant s firm to give him 
notice of what had taken place It was alleged that 
at this interview the defendant s liability was ad mt 
ted in case the cheque was not honoured and tlioplsm 
tiff s jemadar was adi lsed to wait ontil Monday the 
defendaut stating that he also had ft cheque for 
R7 000 from C to $ Co This was denied by the 
defendant On Monday 6th December the cheque 
was presented to the bank for payment and was dis 
honoured. The plaintiff a gomashta went to the defen 
dant s koti and gave notice of the dishonour of the 
bill and cheque and asked him to pay the amount 
of the bill Tbe defendant asked for the bill and 
the plaintiff s gomashta went to C to $ Co and 
brought back the bill a ith the name of C A { Co 
which had beeu stnjck out replaced. The defen 
dant seeing the bill was overdue refused to pay 
the amount Tbe cheque waB thereupon returned to 
C N $ Co and the bill retained by tbe plaintiff 
who on Cth December caused written notice of on 
honour to be given to the defendant Slid tnat 
the cheque must be taken to have been merely a 
conditional payment and when it was dishonoured tfi 
liability of the original bill revived Held also tba 
reasonable notice of dishonour wss given whether 
the bill be taken to have been dishonoured on tne 
Saturday or on the Monday S^ABiMtiB r 

Bhairo Das Johubby 7BL.H 

Oapinath v Abbas Hossein 

[7 B L. E, 434 note 

0 Accommodation acceptor— 

Principal and surety —Discharge for 
Equitable mortgage — Trust deed for oeneft J 
creditors— Contract Act (IX of 167 2 J « 1 
139— Ei idence Act ( I of 1S72J s 92— la the y»n 
1870 and 1873 A drew certain bills of exchange up™ 


May 18i6 A by letter a S i«.u .v. _ 

gago of a certain portion of bis property wn H 
of a share in a l’nvy Conned decree to JS an 
the meantime to hold such property at the aispo 
of R his successors and assigns In the mon . 
June 18(6 ^became unable to meet his lia 1 
and in the month of Vngust following 
conveyance of all his property to the Oiheial I* - ' 1 
upon trust for the benefit of A e creditors 
bank assented to and executed this deed After 
been assented to and executed by some of **> 
creditors Tbe deed did not contain any coinpc , 
with ct release by the creditors nor any co 
on there put not to see A » • •»* S *“f ? “j 
against R as acceptor of the bills - Held 
precluded by the provisi ns of s 1 


nit precluded by the provisi n 
Contract Act and s 93 of the Evidence ■*« « 
pleading that he wub an accommodation 
only i ut held that the letter of May 18 C 
tuted a gord equitable m rtga-’e and that tbe 
not thereafter entitled as against the oanx 
equitable rights of an accftnmodation aev y 
H'U further that the tnr.l dri I not w" b , 
eventual remedy of R and that ther 
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tu not disoL.ari.cd from his suretyship under the 
provisions of e 139 of the Contract Act P0303E r 
lli^K op Besqai I L.K 3 Calc 174 

7 Foxlure of payment at sight 

— LtahUty of par! its to draft — Effect of accep 
tance — Immediately on failure of payment ot a draft 
at sight what ci or may be the real Btate of the ac 
count between the drawer and draw ce the former 
becomes liable to the payee f r the amount which 
would place hhn at the stipulated time and place m 
the same position as if the money had bee 1 duly pul 
Where there is no acceptance no cause of acti n can 
arise to the payee against the drawee her is the 
legal relatio bt tween the drawer and the payee a! 
tered by a partial acceptance the contract being in 
its nature indivisible much less can any mere pro 
mtsc to pay part at a future time in any way satisfy 
the payee s claim cr postp ne his right to reimburse 
ment of Lis loss frem the drawer Sheth K ahavpas 
I s aua'ipab v Dabiabhai I L R 3 Bom 182 


8 Buit on bill by indorsee for 

value against acceptor— Sale ly in torste of 
goods agatnst whtch l U drawn — Acceptor entitled 
to credit for amount of proceeds of sale—J 
consigned goods to defendant and for the price 
drew on the defen lant two bills cf exchange each 
for the sum of HI 406-4 0 payable thirty days 
after sight which were duly accepted by defendant 
J ind rsed the bills f r value to the plaintiffs who 
In default of payment by defen lant sold the go ds 
and credited him with the amount realized After 
giving him credit for the am unt there remained due 
by the defendant to the plaintiffs in respect of the 
said bills a sum of ill 017 The plaintiffs abnn 
d ned B17 of tl is amount and sued the defendant 
for Hi 000 in the Small Causo Curt at Bimbay 
In that suit the defendant phaded that the gords in 
respect of which the bills sure drawn were dam >c«l 
and that he had therefore refused t > accept them 
as he was entitled to do The Judge thereupon 
dismissed the suit n the auth nty of Shortt v 
Abdul rohiman 6 Bom O C 53 h ldmg that the 
plaintiffs could u t under the circumstances give 
the defendant' credit for the g cds and that the 
claim wain t therefore within the juris liction of 
the fcraall Cause Court The plaintiffs then br ught 
the present suit in the ITigl C urt upon the bills of 
exchange alleging that they hell the proceeds of 
the goods f r the consignor The defendant con 
tendi d that in no case c ull the plaintiffs r cover 
from bun more than the am mnt of the hills less the 
proceeds cf the goods Held that the defendant was 
entitle I to credit for the net pr cceds f the sale of 
the goods. The plaintiffs had by the sale already 
realized part f the am unt due to them and to 
all w tl e now to rec \er fr m the d fondant the 
wh le amen it due on th bills wr uld be to pi rmit 
them to realize this part of the r claim a sec nd tim 
in that case they would be b und t hand over the 
am unt sj realized to the draw ers But the drawers 
when they neg tiated the bills with the plaintiffs got 
all they were entitled to and would have to account 
In equity to the defendant for anything further 


BILL OF EXCHANGE— continued 
obtained by them Held theref re that the def n 
dant wns exonerated t tl e am unt ot the pr c oris of 
the g ods but was liable f r the remain ler < f the sum 
claimed by the plaintiffs Aqua Bami r Akdcl 
Rahuian I L B 8 Bom 1 

9 — > Bermssion of for sale for 
specific purpose— Property in lilt of ex 
change — Suit for value of on m sappropriation — 
Where hills of exchange are remitted for sale and 
the proceeds directed to be applied to a specific pur 
pose the property m the bills remains in the remitter 
until the purpose for whicl they were remitted is 
satisfied. And where the money realized by the sale 
was wrongfully applied by the agent it was held by 
the Judicial Co mittce (affirming the judgment rf 
the C urt at Calcutta) that the remitter as entitled 
to recover the value of the bills in assumpsit up n sn 
indebitatus e unt from the purchaser of them who 
bad n tiee of the purpose for w hich they wrre remit 
ted and the misapplication of the pr ceeda by the 
agent Mutty Lal Seal t Dent 

[5 Moore s I A 328 

10 Agency —The drawer of a bill 

of exchange cann t plead agency unless it is sh wn 
on the face of the bill that he drew it as an a"ent 
Pxaoc i Bam Kisuen 2 W B, 301 

11 Endorser Liability of —Held 

that an end rser of a bill is in the nature of a new 
drawer and is liable to the b Ider in default of 
acceptance or pavmcnt by the drawer and that an 
endorser cannot be absolved frem liability because the 
drawer was exonerated or not impleaded Jumva 
Das r M ebub Sison 1 Agra 162 

12 Liability of Drawer H sho 

nour of l ill — Th re is no debt due by a drawer of a 
bill f exchange until dishon nr Miu.ee r f> ATIOval 

Ba'vk oe Imiia I L B 19 Calc 148 

13 hegotiahle In 

strumenls Act (XXVI of 1581 ) s 17 — Drawer and 
drax ee the same person — Forged endorsement of 
payee~Payment ly drawee on forged tndor ement 
— In ill ty of drawer — Amhgu us instrument — 
Bln hots to treat it as a pr missorji note - On the 
29th April I 89 the plaintiffs trotherinlaw B 
purchased fr m the defendant ■ branch at Mauritius 
a bill i f exchange drawn on their Bank a Bcmbay 
payable on demand to the pburtiff s rder in B mbay 
The bill waxen the foil wing terms — The Lew 
Oriental Bank Corporation Limit d fifaur tius 29th 
April 1869 On demand pay this first f exchange 
(second f same ten r and date being unpaid) to the 
order of c ull r man Hussein six hundred ant f rty 
rupees fer value recei ed F r the "Sew Oriental 
Bank G rprrati n 1 mited To the l>ew Oriental 
Bank C rp> rati n I united B mbay E sent the 
bill b registered post to B mbay addressed to the 
plaintiff Dunn" its transmits] n it was st len On 
the 18th Ma it was pres nte-d by s me perse n to the 
defendant a Bank in B mbay bearing a f rped endorse* 
ment in blank of the plaintiff and it was paid by the 
Bank The plaintiff as soon at be heard cf the less 
cf the bill made inquiry at the Bank and was told 
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that the bill had been paid. On being shown the en 
doraement the plaintiff pronounced it to bo a forgery 
and demanded payment of the bill which the Bank 
refused He thereupon filed this suit against the 
Bank as drawers of the bill Held (I) that the 
document was an ambiguous instrument within 
the meaning of s 17 of the Legoiiable Instruments 
Act (XXVI of 1881) and that the plaintiff had 
elected to treat it as a bill of exchange (2) That 
treating the dieuraent as a bill of exchange the 
defendants as drawers were discharged by the p3y 
meat to the de facto holder who presented it for pay 
ment Scileman Hossein r Is eiv Orient as Bane 
Cobfobation ILB 15 Bom , 237 


BILL OF LADING 

See Chaste s Pasty 

1 Varying bill of lading— 

Shipping order — Custom — In a suit instituted by 
a shipper to obtain bdls of lading from the captam 
in aec rdance with the terms of the order granted by 
the ship’s charterers — Held that the captain was 
entitled to vary the bills of lading in respect of any 
excess of measurement over the dimensions specified 
in the order and that an alleged oust m precluding 
such vanatinn after the goods have been received on 
boardship was contrary to law It is the duty of 
tl e shipper to comply strictly with the terms of the 
shipping order Gentle r Thomson 

[1 Ind. Jur O B,G9 

2 — Ship in port only on Bun 

rr 1 l » ery rm goods— Lords Hay Act 
29 Chas II c 7 — The owners of a steamer by their 
bill of lading stipulated that they would not land 
specie but would deliver it on presentatnn of bills of 
lad ng or carry it on at the consignee’s nsk if deli 
very were not taken dunng tbe steamer a stay in 
port The steamer arrived m port late on Saturday 
and sailed at daybreak on Monday without delivering 
the specie shipped by tbe plaintiff who sued for dams’ 
ges Held that the Lord s Day Act 29 Chas II ch 7 
did not apply to Moulmem and that even if it bid 
done so it could not prevent the shipowners from 
availing themselves of ti e stipulation they had made 
an 1 that no act on for damages was maintain lble 
against them Geasemann r Gardner 

[3¥ E Rec Ref 3 

Liability of shipmaster — 

When a shipmaster undertakes that goods shipped by 
him shall bo delivered subject to the exceptions and 
conditions mentioned in a bill of lading in good order 
and condition he tak s upon hi self the consequences 
and contingencies other than the exceptions expressed 
in the bill of lading or which are implied by law 
ohetiitp r Scott 22 W R 39 

. 4 ~TZ Construction— Si ter hanga 

It n '"pUiniTrr - D « or casualties of manga 

(' 1« wWfc f tae } t0 rrc w the valne of certain 
! r e . * f ,n defcnd ant a flat The bill 
ara ^ ther exception* the 
ords difficulties or caiu allies of navigation and all 
‘ n ' 1 ? c,dcnt of tte nv?randAv. 
gation whatsoever In evidence it was proved that 


| BILL OF LADING — continued 
the flat was destroyed by some projection embedded 
in the river Held that the casualty was comprised 
among the exceptions in the bill of lading and fur- 
ther that having regard to the dangerous navigation 
of Indian nvers parties entering into contracts of a 
similar nature should protect themselves by insurance 
Dhaunsee r India Genbkai Steam Navigation 
Co 1 Ind Jur , O S 125 1 Hyde 2S3 

6 Insufficiency of 

package — Negligence — The defendants by a comb 
tion annexed ti their bill of lading stipulated that 
they should not be responsible for leakage or break 
age or other consequences arising from the insufficiency 
of the address or package The plaintiff shipped 
for conveyance from Hong Kong to Bombay 
certain goods on board a steamer of the defendants 
in packages which were proved to be insufficient. 
These goods in accordance with a condition to 
that effect contained in the bill of lading were tran 
shipped at Galle On their being landed m Bombay 
it was found that all the packages were broken and 
in a much more damaged condition than is usual in the 
case of such goods earned from Hong Kong to 
Bombay in similar jmckages. The contents had to a 
large extent escaped from the packages but were 
otherwise uninjured. Held that under a bill of 
lading in the above form the onus of proving that 
the packages were insufficient and that the injury 
which they had sustained was the consequence of 
such insufficiency lay upon the defendants but thst 
when the result of the evidence on both sides was to 
leave it in doubt whether tbe injury was caused by 
negligence or was the consequence of the insufficiency 
of the packages the plaintiff was not entitled to 
recover PiO Steam Navigation Co r Somah 
Visheaji GBom O C 113 

6 Insufficiency °} 

package — Aegltgence — mercantile usage Emdente 
of — The defendants carry between Hong Kong and 
Bombay By a condition annexed to their bill of lad 
mg they stipulated that they should not be respon 
sible for damage to goods arising from insufficiency 
of package The plaintiff skipped certain goods in the 
defendants* steam r in packages which though ia 
fact insufficient were packages of the kind ordinarily 
used for the conveyance of such goods from Hon'’ 
Kong to Bombay On their being landed in B'mbay 
it was found that the packages were m-rc or less 
broken and the contents were in some instances 10 
jnred and had to a small extent escaped from tbe pack 
ages In an action brought to recover dima^es in re- 
spect of such injury it was held that evidence of mer- 
cantile usage or of custom would ve admissible to 
show that the word* insufficiency of package 
should not be taken in tl eir ordinary sense but ij 
meaning insufficient according to a special cnit'an ol 
the China trade Held also that tbe evidence el 
these packages being ordinary China package*, 
of such pickages having always been earned by ‘/' e 
defendants without objccti n was n t sufficient, 
absence of proof of negligence to fix tbe defendant* 
with liability for dama-e d ne to them there being 
no proof that it had been the practice either of the de- 
fendants or any other ship-owners protected by * 
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similar clause m their bill of lading to make coin 
pensation f r in]ory to poods contained in such pack 
*ges P & O “'TEAM NAVIGATION CO C Mi VICE 
JEE NASEEVAJ'JEB PaPSIIA 4B0E1 O C 169 

7 Carrttrs by sea — 

Liability for damage to gooit — Negligence — A 
steam navigation company was employed by plaintiff 
to carry cargo from Calcutta to Rangoon and to 
deliver it into the receiving ship or to land it at the 
consignee s expense their liability ceasing as soon as 
the goods were free from the ship a tackle TTbcn 
the ship arrived at port the consignee not having had 
his own boats alongside the goods were put into 
other boats one of which through the negligence of 
the boatmen was swamped and the contents damaged 
Plaintiff 6ued for damages Held that as defendants 
were net shown to have neglected the duty of taking 
reasonable and proper care m the selection of boats 
they were not liable for the loss incurred. Bulloch 
BEOTHEE 3 A Co v Toay Amro 24 W R 74 

8 - Exemption from 

damage occasioned by neglect of Company i ter 
t anti — Ski< to recover goods desiroyed—Contraet 
Ad * 151 — The plaintiff shipped two plate glass 
show-cases from Calcutta to Rangoon by a steamer 
of the defendant company and si ned a bill of lading 
which contained the f Bowing clause — Carried and 
delivered subject to the conditions after mentioned 

loss or damage for any act neglect or default 
whatsoever of the pilot master rr manners nr ether 
servants of the company etc excepted In land 
mg the two case* one of them was entirely destroyed 
owing to the carelessness of the company's ser 
vants The plaintiff sued the company setting out 
that the damage was occasioned by the negligence of 
the company's servants The defend int company 
(who were not subject to the Carriers Act) relied on 
the abovemcntioned clanse in their bill of lading 
Held that the defendant company were protected by 
their hill of lading the terms of which had been 
accepted by the plaintiff Jeltjcoe i Beitish 
Ibdia Steam Navigation Co 

[ILE 10 Calc 489 

9 Liability of matter 

— heghgence — 0 nut proband i — Estoppel — The 
defendant master of the steamer Sctndta signed a 
hill of lading by which he agreed with C $ Co of 
London to deliver at Calcutta to them or their order 
four casks of brass wire which were shipped on board 
the Scindta The casks were described in the bill of 
lading as bearing a certain mark beneath wl ich si as 
the word Calcutta as being the port of dcstmati n 
and they were stated as being earned subject to th 
f 11 win™- except! ns — The ship is not liable f r 
oblitrrati n cr absence of marks numbers address r 
d ecnptmn of goods shipped an 1 expenses and 1 *se* 
by detcnti n of ship or cargo caused by incorrect 
marking rr by me mplcto or incorrect d senph n of 
c ntents. shall he borne by the owners of the goods. 
In ease any part of th within poods cannot be f nn I 
during the ship s stay at the p> rt of dcstmati n they 
are when found to be sent back by first steamer 
at the ship s risk and expense and subject to any 
proved claim for loss of market. The ship shall not be 
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j liable for incorrect delivery unless each package shall 
| have been distinctly marked by the shippers before 
[ shipment with the p rt of destination The hill of 
lading was end rsed by C Si Co to the plaintiff a 
trader m Calcutta wh on the arrival of the Sctndia 
at that p rt applied f t delivery of the four casks and 
it then appeared that they had been landed at O lombo 
In a smt to recover the price of the go ds —He d 
the defendant was cst pped fr m allemng that the 
casks were not marked as stated m the bill of lading 
It was oppn however to the defendant to prate that 
the casks did n t on their arrival at G 1 mbo bear the 
word Calcutta and thus to bring himself within the 
clanse in the hill of lading exempting the ship from 
liability for obliteration or absence of marks but on 
proof of tins in order to disentitle the plaintiff to 
succeed the defendant must show that the absence or 
obliteration caused the landing at C 1 mbo It was 
found on the evidence that he had failed to do this 
and a decree was given for ths plaintiff Mahhub 
Chunoeh Dey i Law 13 B L R 334 

10 — 1 Stowage — Hegli 

genet of the crew or other servants of the ship — 
Period of loading covered by the contract of 
carrxaqe^Fitness or vnfitnest of the thip — The 
plaintiffs shipped certain bags of au-mron thellth 
and l’Hh November 1837 on board the defendants 
ship the Byculla f ir conveyance to B mbay There 
being a dispute as to the number of ba-*s shipped no 
mates receipts were given and no bill of lading 
was signed until the 28th November The Byculla 
started <-n her voyage on the l«th November and 
duly delivered the sugar in B tnbay The sugar 
however was found to be damaged by water which 
was due to its havin'" been st wed in immediate 
pr ximity to a quantity of wet timber The plain 
tiffs sued the defendants in the Small Cause Court 
for the damage so caused. The defendants sheltered 
themselves under the terms of the exemptive clanse 
m their bill of lading of the 28th November which 
clause ran as follows — The act of Gi d the Queen s 
enemies and all the penis 

dangers accidents of the sea and 

accidents 1 es or d ima^e fr m any act neglect or 
default whatsoei er of the pil t roaster or manners 
or other servants of the C mpany or fr m any devia 
tion exceptrd The plaintiffs contended that a bill 
of lading did not relate to or cover the period of 
loadin'" and that even if it did the excepti n relied 
npon in this bill of lading related only t negligence 
subsequent to the c mmenerment of the voyage 
They also c ntended that the ship was nt i ship 
rcas nably fit f r the voyage within the mran 
in'" of the rule Lid dawn in Steel v The State 
l »« S/euoirLp C m anv L R ? j^p Qa 
72 In the Small Cans C nrt judgment was cnen 
in plimtiff far nr On appeal to the Huh C nrt 
n the case stated this judgment was reversed. 
Held that this was n t a ease t which the rale Lid 
d wu us Steel v The State L » Steamship Com 
party I R 3Ap Ca ”2 applied as there was no 
question here of any defect inherent in the ship 
It was simply a case of negligent and improper 
stowage Held further following Hongkong and 
Shanghai Banking Co v Baker 7 Bom O C 1SS 
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BILX. OP XiADUTG — €o*tin*ed 
tliat the rcas nahle m de of construing the con 
tract evidenced by a 1 ill f lading was t h Id the 
cscrpti ns t be co extensive with the liability and 
thit there was n evidence t be fiund m this 
bill fladih D f any tl>» intmtim Held further 
that thf g (ids were covered by the hill r f lading fr in 
the time they were put on board t he leaded const 
quently the defendant* were protected from liability 
under the ixcmptive clause Tie Durro L R 
2 A and 2? 893 and Hayes \ Cuttifard L It 4 
C F 2 ? lbS c mmented ra and f 11 wed Hassaa 
buoy \ wham » Bkjtisb Ik»ia Steam I.avioatic'v 
Company I L H 13 Bom 671 


11 


Shipping Con 


party Luit IxUf of- A Shipping Company upntnd 
foe e bound t deliver poods in pood order and ermdi 
tion but this lli^ativn is subject expressly to the 
conditi ns mxirtid in the bill of lading "Where a 
cask of brandy was shipped at Madras in pood order 
and conditi n but on arrival a* Calcutta was found 
to be empty ~ZT Id that the c mpany were protected 
by tb< »p eixl w rds inserted in the bill of lading 
B „slmid brandy c vend with ptinny n t respon 
sible for c nditi n and cr ntents Cnm Pal web A 

Co t Burma Imju steam Ivatioatio Co 

[I L H 26 Calc 864 
2 C W 2T 423 


- Liability for 
‘ " at Madrar 


12 

loss — Absence of negligence —A $ Co 
shipped by the B I S h steamer Mahratta ab xof 
c< ral to be dtliv ered to their Apcnt It at Biml patam 
At the time of shipment they declared the valne and 
pud enhanced freight on are unt of such value By 
the bill i f lading the c mpany undert h to deliver 
the case m gw d triler at BimbpaUm it the consignee 
M subject to certain coiditt ns annexed By ne of 
these c nditi ns if thee nsipuee did net take delivery 
when the ship was ready to discharge the po dg 
might lie warehoused nt the merchant s risk and the 
c mjnny s liability was to cease when the goods left 
the ship » side The consignee did not take delivery 
at the ships side and the c mpanys agent at 
Bimlipatam took the case to the Cuvt m House as he 
was bound t do by tbe repulati ns of the pert If 
the •'upermtendent of the Custom House had known 
that the cast e ntained corals it would have been 
placed m an inner ri cm hut the c mpany*s agent 
did a t kn w the c ntents of the ease an d therefore 
was unable t give any such auf naation to the 
Superintendent White the case was lying at the 
Cust m H use appheati n was made a plaintiff s 
behalf to the company s agent for delivery of the 
case up n the usual guarantee The agent refused to 
deliver the ease with ut the production of the hill 
of la liu Afterwards the bill of lading was received 
fr m M Iras and the ease was delivered up At 
• m«, (n t tw<en its leaving the ship a aide and 
deli f i t tl « nsiguee the case was opened and a 
p m t f th cv t nt» si Ion Held that the defen 
Aunts werv at hath MacKinnon Mackenzie 
Iftscut* 6 Mad. 353 

13 — — Berforai on of 

mine an l *ijfur* of ni nt A was the c nvignee 
and holdf r of a hill of lading sigrced by B at Bombay 


BILI* OP IiAHENG — continued 
as master of the ateim vessel John Bright f r the 
safe cirm-re and delivery r{ a b x addnssed ta 
A which m fact c ntamed dnm nds cf the mine 
of Ml f ,0 thr P rubies and three emeralds in all f 
the value f £15910 On the fare of the hill f 
lading was printed Tins bill of ladin" is iswea 
subject to the f II wmg conditions One conditi a 
was that a written declaration of the contents ana 
value of the goods is required by the own" 
must be delivered by the shipper to the owner's agent* 
wjth the bills of lading A wrong description of 
contents or false declarati n rf value shall release t-e 
owner from all resp naibilitv in case of Ires «c and 
the goods shall be charged d uble fremht on the real 
value which freight shall be paid previous to deli 
very The declaration m this ease was contvmeu in 
the following letter fr ro the shipper to the a-ent of 
the shipowner - Dear ^ir —Be good cn n"h to gi e 
me an order for a small hot containin'’’ flilffl n(B 
to the value of about P14 000 t be pipped on 
b ard the steamer John T>r g^t for Calcutta to 
etc The box wav lost by the negligence of S* 
his s rv ants In a suit hv A to r rover the vv «e 
rf the goods x>. *14 000 -Held that ig ft* 

ship wner wn« entitled t was that the *h’PP 
should make a drcUrsh nrf what In* 
hcvedtobethe value The declaration as t content! 
was n t vitnted by the rarnsvi n to enumerate a 
the different species of articles contained 
b«x Upon tbe evidence the declaration tne 
value and nature f the contents was , ii 6 
therefore A was entitled to recover the T8 ' 
diamonds lost Dufkieebitot BykaxmeT mktba 
Bbthasi 2 Inch Jur N 8 

14 — Leal aff*~ 

Breakage—Bamage caused ly leakage frw ** 
goods - Piece goods were earned fr W « " c, ‘^ 

B mbay under a bill of lading the «wpt« « ” 

which protected the master frem lcakn"c 

nisi decay logs or dam x«-e from machinery b u 

misfeasance error in jod merit , 

or default of persons w the rerrice el 

the ship and the ship net 

for any consequences of causes therein 
h wever originating The piece grew , r( j 
arrival m B mbay were f uud to be damag & 
and by chafino e by rubbing w** v 

m the h Id -but there was no endenreto sb 
such damage was reeasi «ed &M V***** 

Irakaoe did not include leakage «*» J *** ^ 
t n to the piece-goods nor did breaks? ^ 
damage caused by chafing and that as A" 
was proved the master was not P" tooted^ f 
exception damage from negligence _ gO 
Bulk 

15 - — Lr«U<?t 

done bn—Tror,s\onfor place ■ »J ^ rB ie 
m juried, ci, on of Co, rt -VUmtdt 

bah. fclthfr-mCsIwttat Kanrorn nwg 

of lading by which the d fendants were mfI y 
ver —accidents 1 *. or damvprs fr 
boSlm stonm and all the am lent* of th rtf< ^jod 

land cams"? and rtoam novi-ation ^ 

On the voyage one of the boilers hurst a® 
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BILL OP LADma - continued 
Crater escaping some of the bales were damaged 
Held that tbe damage was within the exceptions of 
the bill of lading and therefore that the defendants 
were net liable to maVe good the loss Qutrre — 

Whether notwithstanding the exceptions w the bill 
of Lading the defendants might not have been made 
liable in a suit on the implied warranty if it had been 
proved as a fact that the boiler was not reasonably fit 
for tbe voyage British India Steam Tsavioatiox 
Co v Ibrahim Moosum 8¥ R,35 

16 Excretion™ foil 

cf lading — Seaicorthmiss — Suit for damage to 
goods by leakage while ship in dock — Tbe plain 
tiffs goods were loaded in the defendants steamer 
then lying in dock to bo carried from Bombay to 
certain ports in East Africa At the tune of loading 
the ship was apparently in a sound and seaworthy 
condition. Two days after the goods had been pnt 
on board and when the ship was still m dock it 
sprung a leak and tbe water came into the hold and 
damaged tbe plaintiffs goods. Tbe ship was taken 
to the dry dock the cargo was shifted and the leak 
repaired. It appeared that the leak had anaen from 
the fact that one of the plates of the ship had been 
worn thin In one particular spot so that when tho 
cargo wa9 pnt on board and the ship lay deeper in 
the water the pressure became so great that a hole 
was made and the water ruahed In The plain 
tiffs auedthe defendants for damages The aofen 
dants pleaded (1) that the ship was In a seaworthy 
condition when the goods were pnt on board (2) 
that they were protected by the bill of lading which 
contained the following exception i— eir Accident 
loss and damago from vermin barratry jettison colli 
sion fire machinery boiler* steam and all the penis 
daDgersand accidents of the sea rivers land car 
riage and steam navigation of whatever nature and 
kind and accident loss or danin"0 from any act 
neglect or default whatsoever of tbe pilot master 
or manners or other servants of the Company or 
from any deviation excepted Held that the defen 
dants were liable While the ship was in dock It was 
not seaworthy and the exception in the bill of lading 
di 1 not limit the implied warranty of seaworthiness 
\ ITOCLDAS CODER r BOMBAY AMD PERSIA STEAM 
Latiqation Co I L B 10 Bom 039 

17 ■ Lois by fire — 

Carriers — Wharfingers — Under tho terms of a bill 
of lading goods were to be delivered from the ship a 
tackles as fast as the steamer could discharge failing 
which the agents were to be at liberty to land the 
goods at their godowns the bill of lading further 
among other exceptions provided that the ship 
owners should not he liable for loss by fire Ti e 
steamer on arriving at the port of discharge came 
alongside tho wharf and commenced unloading at 
the custom house godiwns without giving the con 
ligneca the option of landing the goods from the 
ship s tackle The consignees however did not 
object to the goods being lauded at the godiwns 
and they paid also without objection a sum for 
the wharfage of a part of the goods in their god >wns 
Held that the ship-owners if the goods placed in the 
godowns were iu their posit mo u as earners wen. 


BILL OP LADING— continued 
protected under tbe clause of the hill of lading pro 
tiding gainst fire as much os if the fire liad occurred 
on boardship and on the other hand if the goods 
were in the posses ion of the ship-owners as whir 
fingers they were not liable for the loss inasmuch ns 
the goods were destroyed by firo without any default 
on their port Cm*r IIoto A Co i Srna Mon it 
Co I L R 4 Calc 730 3 C L R. 685 

18 Charges for land 

tng and soharfage — Liability of consignees — k 
bill of lading given by the defendants to the plain 
tiff for certain goods contained a stipulation that 
the goods w ere to be taken from the steamer’s tackles 
by the consignees as fast as tho steamer could dis 
charge failing which the steamer’s agents were to 
be at liberty to land the samo into godowns tho 
cost of lighterage godown rents etc thereby incurred 
to he borne by the respective consignees Held 
that under this hill of lading the ship-owners wero 
entitled to charge for landing and wharfage only 
In default of the consignees failing to take the goods 
from tho steamers tackles within reasonable time 
Held (per FovirpEX J) that for the speedy 
discharge of their vessel the ship owners were en 
titled to land and wharf the goods though not to 
charge for landing and wharfage unless the plaintiff 
had had an opportunity of landing the goods him 
•elf Cossux Hossbin Soortu v Led Phee 
CmjAN 

[L L R. 5 Calc 477 5 C L R 167 

19 Loss by fire 

before delivery —Exemption from liability — The 
defendant received goods on board his steamer nnder 
a bill of lading which exempted him from liability 
for loss occasioned by the act of God the Queen s 
enemies fire aDd all and every other dangers and 
accidents of the seas rivers and navigation of what 
•oever kind or nature and lawfully landclthem 
on the Custom house Bunder at Bombay where 
they were accidentally burned before they wero 
delivered to the consignee Held that he was rro 
tccted by the above exception in the bill of lad 
mg Hono Konq and Shanquai Baskivo Cor 
poration e Baker 0 Bom O C 71 

Held on appeal that so long as the goods 
remained in his custody after being so landed he 
was protected from liability under tho above ex 
cmption in the hill of lading 

[7 Bom O C 180 

20 Delivery in 

dock — Landing or cranage charges — Practice 
of dock to recover from consignee— Liafol ty of 
ship owner — Certain boilers consigned to the plaintiff 
in Bombay were shipped at Liverpool in two steamers 
belonging to the same owners under two bills of 
lading in these terms Shipped in good order and 
condition etc to be diln ered subject to the excep 
tions and conditions hwemaftcr mentioned in the 
like good order and condition from the ship (tackles 
(where the ship s responsibility shall cease) at the 
aforesaid port of Bombay etc One of the excep- 
tions and conditions above referred to was as foil jws — 

The ship-owner shall hare the option cf ducharg 
mg in deck and of making delivery of thejgood* 
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BILL OP LADING — continued 
under the bills of lading either over the ship s side 
or from lighters or a store ship or custom house 
or warehouse at merchant s risk. Freight was 
prepaid in Liverpool Oa their arrival at Bombay 
the two steamers went into the Prince's Dock belong 
log to the Port Trust and discharged the boilers 
by means of the Port Trust cranes on to the dock 
wharves The plaintiff subsequently scut to remove 
the boilers but was not allowed by the dock autho- 
rities to do so until he had paid to them various 
sums amounting m the aggregate to H930 oa 
account as stated in the bill furnished him by the 
Port Trust of landing charges for the said boilers 
The bills also contained certain additional char n es for 
wharfage These the plaintiff was ready to pay 
but the landing charges ’ he paid only under protest 
and n* order to get possession of his goods and now 
Bought to recover the same from the defendants who 
represented the ship-owners It was the practice of 
the Port Trust to recover these charges m all cases 
from the consignees of goods discharged in their 
dock and the chaTge was said to be levied on all 
goods landed on the whan es of the dock whether by 
the dock’s cranes or by the ship s own tackles The 
charge was incurred the moment the goods touched 
the wharf In their rates sanctioned by Govern 
ment which by their Act the Port Trnst were en 
titled to charge this charge was called not a 
landing charge but a dock and cranage charge 
Had the plaintiff been given delivery of these goods 
m the stream and afterwards lumself landed them 
at any wharf belonging to the Port Trust in the 
Port of Bombay the Pmt Trnst would have sought 
to have made the same charge for allowing the goods 
to be landed whether that was done by tlicir appli 
ancesornot Held that the ship-owner and not the 
consignee was bound to pay theso charges they 
being in reality charges for work and labour done m 
and about the landing of the goods — an operation 
which under the bills of lading was within the 
duty of the ship-owner Fer Latham J — The ship 
having elected to discharge in the dock it was her 
dntv to land the goods on the wharf Every charge 
which had to be incurred before that conld be done 
was a charge antecedent to delivery and one there 
fore which must be paid by the ship-owner Scott 
v Fkui IB E. 7 Bom 380 


21 — We ght con 

fente and value vnXnoi n — Act IS of 1856 * 3 — 
A»e gnee of fall of lad ng for value — A bill of 
lading pnrprrting to be for 60 tons of coals and con 
taming a printed clause weight contents and ralne 
Unknown and similar words written aboTe the 
» snature of the master does not amount to an admis 
sion by the master that he has received EO tons of 
ecal on board Upon the true construction of the 
Bills of 1 a ling Act (IX of 185C) s 3 a bill of 
lading in the above form is not in the hands of a 
consignee f r value conclusive evidence against the 
master of the shipment of 60 tens IslCOt A Co 
v Castle 9 Bom. 321 


of — Ineorporat on n 
charter-party— Cargo- 


- Fre ght Payment 

iiif of lad «■ 7 of terms of 
—Freight payable on intake 


BILL OF LADING — continued 
measurement — Measurement at port of delivery — 
Discrepancy in measurements— Hitdence — Furde* 
of proof— Suit hy consignee for excess freight — 
A r at Moulmem consigned to the plaintiff at 
Bombaj 135 logs of teak timber shipped on board the 
defendant s ship The bill of lading which was 
signed by the defendant described the logs as marked 
A T and measuring tons 115 12 10 and it pro* 
vided for the payment of freight thereon at Bombay 
at the rate of HI 7 per ton of 50 cubic feet on 
right delivery The last clause of the bill of lading 
was m the handwriting of the defendant and was as 
follows — Marks number quantity and measure 
roent unknown all other conditions as per charter 
party * The charter-party was expressed to be 
between the owners of the ship and Messrs. J! of 
Rangoon as charterers of the whole ship and pro 
vided for the payment of freight at the rate of 
Rl8 per ton of 50 cubic feet for all timber one 
rote throughout except 100 tons broken stowage at 
half freight hy intake measurement ’ On arrival 
of the ship at Bombay the plaintiff as consignee of 
the timber and holder of the bill of lading paid tho 
defendant (the captam of the ship) R1 500 on 
account of freight and took delivery of the 135 log*. 
On measuring them he found that according to his 
method of measurement the total measurement of 
the 13o logs came only to tons 68 27 H 0 and not 
tons 115-12 10 as mentioned in the bill of lading 
He claimed therefore to be chargeable with freight 
only on the smaller quantity (nr R99o 8) and to 
recover from the defendant the difference (fir 
Ro04 8) between that sum and IU 500 paid on 
account as for an overpayment of freight It was 
proved that all the timber on board had been i mea 
sored at Moulmem by an employe of the charterers 
acting appanntly as agent of all the ihffcreni 
shippers and that the measurements in the bills oi 
iadmg were supplied by this person to the defendaa 
as the measurements of the different consignmen s 
It was also proved that the 135 logs received arm 
measured by the plaintiff in Bombay were the sa® 
logs that were shipped under tho bill of lading an 
that the plaintiff s measurement of them was corr 
according to the mode of measurement which 
adopted There was no evidence as to what was 
mode of measurement followed at Moulmem 
except the statements in the bill of ladiog as to w 
was tho actual intake measurement of tbe tun 
there Held that the effect of the last clause in inv 
bill of Iadmg was to incorporate into that coco 
the clause of the charter party which 
freight should be payable on the intake m . . . ^ 
ment j that the burden of proving wha* W* ’ - 

measurement actually was lay upon the p . 
who sought to recover back money which he * 

1 c had paid in excess of wlinl was due and 
the absence of such evidence on behalf of f . 
tiff the statement of quantity contained id t 
lading was pnmd facie evidence of the 1 ° cttvx 
aurement of the timber CCBSETJI BrsTO „.g 
■ N ittuvs U.I M 

on Fre ,U 

of— L en of el ip otener — HTiere a bill of 
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BILL OP LADING — continual 
dated at the port of slnpmcut contains the words 
freight for the aai t goods heiog paid here it 
operates as a receipt for the freight The ship-owner 
is not bound to deliver the same to the shipper until 
payment of the sum to be charged for the carnage of 
the goods hut such sum is not freight and the ship- 
owner has no lien for the amount upon the poods 
nor the bill of lading which represents them 
^OOSIAS jAFfEa r ABDOOL KCRUEEM 

[bind. Jur N S 230 

24- • ■— - Freight Lien \ 

for on cargo — Advances on account of freight— 
Matter’s hen for fre ght— Charter-party — By a 
charter party made in London the ship JJ was 
chartered to carry a cargo from Liverpool to Calcutta 
w here she was to load from the factors of the charterer 
a full homeward cargo to be earned by her to Furope 
Freight for the whole roun 1 out and home was made 
payable on safe dtliv ery of the homeward cargo but 
at so much per trn of the outward cargo dclivcrel 
in Calcutta The master was to have a lien on the 
cargo for freight etc cash not exceeding £800 was to 
be advanced to the ship in Calcutta on account of 
freight hut subject to insurance and £COO was to 
be advanced by the charterer a acceptance at three 
months or in iash under discount at charterer’s option 
on the sailing of the vessel from Liverpool less 
five i or cent for insurance The charterer lnmself 
loaded the ship and the master signed a hill of lading 
which declared the cargo to be shipped by the char 
terer to be delivered at Calcutta as the agents of the 
charterer mi"ht direct unto order or to his ass I'm 8 
freight to be paid as per charter party In the mar 
gin of the bill was written Received m advance of 
the within freight £GOO as per charter party The 
£C00 had been paid n t in cash bat by the charterer s 
bill at three months The charterer became bankrupt 
and the bill was dishonoured and the fact of the 
bankruptcy and dishonour was known in Calcutta 
when the ship arrived there On the ship s arrival in 
Calcutta J O Si Co who were the holders for value 
of the hill of lading demanded delivery of the cargo 
The master claimed a right of 1 eu and refused to 
deliver unless J O <$ Co would pay the £GOO bill 
wl ich had been dishonoured and would further 
& h sacs £S(X> lor the hips tin end land a h mcirard 
cargo according to the terms of the cliarter party 
21 'eld that J O <$• Co took the bill of hdni" w ith 
notice of the charter party but that under the cir 
cumstancei the master had no lien and vvas hound to 
deliver the cargo to J O <{ Co Ogle r Nasuuolm 
[B ourke O C 171 
25 ^ — — Fret git L en 

for on Cargo— Advances on acco cut of fre ght — 
Lien ofairnert — foods were shipped deliverable to 
the order of tl e shippers or their assigns The bill of 
lading stated that freight f r said goods vvas to 
be i aid as rcr charter party with average accustomed 
reserving hen in full on cargo f r full amount 
as stipulate 1 therein The chartei party showed 
that n ’t Co undertook to supply a full carm f ir 
the ship an 1 that JR II agent for the ship a 'weed 
with II ^ Co that the said ship should proceed to 
London duck or any other suitable duel lor 1 lading 


BILL OP LADING — continued 
salt at party’s option or so near thereto as she can 
safely get to be at all times afloat an 1 in safety an 1 
then 1 ad fir the charterer s agent a full and complete 
cargo of silt not exceeding what the master considers 
sufficient cargo which the cliartereis engage to shij 
not exceeding what she can reasmxbly carry with her 
stores provisi ns and furniture and being so loaded 
shall therewith proceed to Calcutta or so near thereto 
as she may safely get and there dehvci as per bills of 
lading and on being paid freight at the rate of 
twenty three shillings per ton The freight to be 
paid thus £ 00 by charterer's acceptance at two 
months on sailui" less 2- per cent insurance j or cash 
on sailing less 5 per cent interest and insurance at 
charterer s option and the balance m rash on delivery 
as master requires at current rate of exchange 2 per 
cent commissi n to charterers in heu of consignment 
Held that a sum of money payable before tho 
arrival of the ship at her part of discharge and 
payable by the shippers of the goods at the port of 
shipment is not frci-bt in the strict lc"al acceptation 
of the term with all the incidents ot freight in 
giving the shij wner tie ri-ht of lion unless it is 
stipulated for Here the owners had a lien upon 
the grids for freight n twitli tauding that the bill 
of exchange for £ 00 had been eiicn Thomas c 
Oole Bourke A O C 100 

20 Fre git Lien for 

on cargo — Advances on account of fre ght—Ihs 
honour of Itllt —The captain of a ship has no lien 
on the cargo in respect of a portion of tho freight 
stipulated to be advanced and advanced by bills after 
wards dishonoured nor in respect of a portion of 
the freight stipulated to be advanced at the port 
of discharge A lien cannot arise in any case when 
the mister Las not a nglit to retain the goods till the 
freight is paid Such adv anees are not freight but 
advances to be made under discount and upon the 
eecunty of the captain s bill on the freighter The 
master has no lien at law or in equity in respect 
of breaches of covenants in the charter j arty other 
than these relating to the payment of freight for 
poods actually carried Peninsular As® Oriental 
hTEAH Navigation Cost past r Small 

[Bourke O C 309 

37 Cta m for ticr€ 

delivery — Ft ace for preferring claim — Coni (I on 
precede » t — Where a bill ef lading contained a clause 
to the following effect — Any claim for sh rt delivery 
cr damage done to goods and all ether claims wlrntsc 
ever to be made at the pert of Calcutta and at 
no other p rt and the goods arc shipj id and this hill 
of lading grantid subject to this express conditi n 

it was held by the Recorder of Pangorn to eperate so 
as to make the preferring of a claim in Calcutta — 
a cond tion prceed nt to a uit m thia Court Held 
by the High Court that this opinion was correct and 
that a suit for short dilivery under the hill of lading 
could not be maintained without a claim being made 
1 w Calcutta SIahosced Ishscaicjkz Nidi c Bex 
nan India Steam Latioation Coupast 

[9 V7 IL, 398 

38 — Sh orf del eery if 

I yoois— - 2io er deuce at to hoic goods «r ere lost— 
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bill op iABraa-M«ftM*r 

fh.T'wu.^ £ ro0 f~i* ° r otherw,3e meaning of— 
Ibe vUintiS was the consignee of a large consign 
"** “5 G«ds sJnpped from Bombay in bags on Wd 
?anzi e a r e n' tS stca “ sh, P Jala for carnage to 
f” Z * b " ° n of the ^ Zanzibar the 

g°°fc**K boded by the defendant company and 
p aced in the customs godown where the plaintiff m 
were e - 1 0n iT^ 1 tman<led deb7PI 7 Some of the bags 
how tiLV'TS* but the evi<3ence did not show 
oonUm«l fc%n ad ° Ccurrcd Tbe bdl of 

SSSSS . 0 * 8 {Mo ™e condition - The Company 8 
the a I C ,T e " *» a9 th « Packages are free of 
“• Z p 8 £ ckle after -vhmh they shall not be 
Tfiir> , e ^ Qr any loss or damage however caused 

S'SffS r Z c T* f ,p godown cr upon an y wharf 

With *l!» f e , daeo,ty vermia or oWrric.se shall be 
mid W, mer , cbant «d the usual charges shall bo 
SWJEL *l“«7 of the goods Fire insurance 
t on d! 1 ft tbc ““Pany*. agents on applica 
tehverv J 1 8Ult . brou Rht by tho plaintiff for short 
liable ^TU ~E?ld that the defendants were 
_□ did not show how the loss occurred end 
the /* 0 CCU J rp d from causes not co\ ered hy 

brine i rom “delivery) they did not 

the * m 21 ,th,n the Protection afforded by 

cootainM pt, 4 °. n 4 11115 p° ncral words or otherwise 
contained m tho tenth clause of tho bill of lading could 
5 * 5 ? ““ to cover all possible losses for that 

Dartn/* 2 “ V 5 ? 0 Ulc,utla wilful misconduct on tho 
are „of * be , dcf «idant a servants and general words 
would thn^ d BUch an eitondcd meaning Nor 
for m .ft ,ncl V d , e “"delivery for that was provided 
S? “ tbe e “-h‘h clause Beitish India Steam 
Navigation Co « Batansi Bamji 451 

gg [I L H. 22 Bom. 184 

\l&Z r ^l Fla: Z S° r preferring cla?™—A hiluft 
W,v D ^ td / prov “ lon that any claim for short 
at for damage done to goods should- be mado 

thudi^? S , a,)d not elsewhere Held that 
ntkSi 13 ,^ &ffect tbe P^mtiff’s right of suit 
meS ( ir rt i, ftt J a * n i S ? n and that l * the defendants 
® rt that no claim Lad been made m 
IhonhT h. j tb ° comTa cnecmcct of the suit they 
should havo done so in proper time tir m them 

° bjeCt : oa 011 that erouad 
w«, ^f n ii th % fir 3 t n lme ttt the hearing of the appeal 
ttov di sal! owed British India Steam Natiga 
tion Co c Ibrahim AToosum 8 TT H 35 

iB.zF ” “?-■ is 

? ¥°* alle eond ^o»— Common earner 

Liability of— Corners Act III of 1S6S —A stnmSn 

rcUSS aRSsarssras, 
a!H- ~ a-Jrar? a: . 

wmeWli “d" «“l u,r y bkely lobe attended with 
were i»«n ^ defendants ' 


OP LADING — concluded 
of Calcutta only within one month after deliver^ 
of any portion of the goods entered in the bill of 1*<1 
inp Held m a suit against defendants for compen 
sation for value of goods short delivered that this 
was not an unreasonable stipulation and that a claim 
made on the agents of the defendants who were autho 
nzed only to retain the goods receive freight and give 
delivery was not a sufficient compliance with the 
condition Held also that defendants were common 
carriers though not for the purposes of the Indian 
Camera Act and that their character of earners 
continued so long as the goods remained in their 
hands and undelivered. Beitish India Steam 
Navigation Company r Hajee Mahomed Esacz 
& Co UE.3 Mad. 107 

Delivery of good t 

to consignee— Cargo unclaimed on arrual of ship— 
Sights of ship owner to land goods —Damages by 
ram — Madras Harbour Ifrust Act (Madras Ad ll 
of 1S86J — The defendant s steamship arrived at 
Madras on 4th December 1891 bringing ba^s of grain 
consigned to the plaintiffs under a bill of lading by 
which the defendants were to have the option of 
delivering the goods into a receiving ship or landing 
them at consignee s risk and expense and their 
liability was to cease when the goods were free of 
the ship’s tackle The plaintiffs 0 n the date of the 
| arrival of the goods were not authorized to receive 
them. The plaintiffs set up a custom that cargo of 
this description ought to be lauded on tho beach but 
as this could not be done in the absence of the eon 
signees the defendants landed it the same day on tbe 
pier and delivered it mto the custody of tbe Madras 
Harbour Trust for storage pending delivery to the 
consignees Oa the 8th of December 1891 heavy 
ram fell and on the same date plaintiffs learnt that 
the cargo had been delivered on the pier When the 
plaintiffs came to take delivery on that day a con 
sul treble portion had been damaged by rain for which 
they now sued the defendants Held (1) that where 
the consignees were unable to take delivery In the 
ordinary way on tho beach the master of a ship has 
the option of landing and warehousing the good* and 
that delivery to the Ilarbour Trust for custody was 
not wrongful (2) that in the absence of proof that 
the defendants were negligent or that they faded 
to deliver the goods the suit must be dismissed 
Beitish India Steam Navigation Company r 
Ibrahim Sulaiman L L It., 19 Mad , 109 


were ownu-s f a 7, T, P . Tbe defendants 
0 rally along the court of nlVT P erl ° 

timlcrtor k to ^Tey by which they 

* r all person 

ports They rtipuUtrd m,/" ki. d « t°/ pccified 

cL.ni. frsWt deWy dJ&U'SWftJg | 


BILL OP SALE 

See Cases ender Evidence— Fabol En 

DENCE— \ ABEING OR CONTRADICTING 

Whitten Instruments 

See VzNDOU AND PCBCHASEB— BUIS 01 

Saxe 

BILLS OF EXCHANGE 

Power to Issue— 

See COMPANT— POWZBS DUTIES AND Lll 

suities op Directors 

[7 B X* B- 68 
L L B. 6 Bom 
LL.lt 3 Bom 433 
LL.E4 Bom- 276 
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BILIKS or EXCHANGE— concluded 
• - Presumption of payment 

See Shipments 6 B L R , 019 

BILLS OP EXCHANGE ACT(V OF 1800) 

See Xegotiablb Instruments Summary 
Pbocedtjer on 

BLANK STAMPED PAPERS 

Signature on — 

See FsxQprEL — E stoppel by Deeds and 
other Documents 

[I L.R. 5 Calc 39 

BLANK TRANSFER 
■ Registration of— 

See Company — Transfer of Snares and 
Bights op Transferees 

[I.L.K 8 Calc 317 

BLINDNESS 

See Hindu Law— Inheritance— Divest 
inoof Exclusion tbom and Forfei 
tube of Inheritance— Blindness 

[2 B L R F B 103 
3 Bom 5 
14 B L B 273 
I L R 1 Bom. 177 657 
See Malabar Law— Joint Family 

[LL.R 12 Mad 307 
I I* R 15 Mad 483 

BOARD OF EXAMINERS 

. Floadership examination— Board 

of Examiner* raising standard of mark* required 
for pats eerlfieate without notice to candidates — 
Petition to Sigh Court b'J unsuccessful cand dates 
— The Board of Examiners having without gmiig 
any notice to the candidates at the annual exaouna 
lion for plead erehips of the upper subordinate 
grade rawed the minimum number of marks qualify 
ing for a pass certificate som of the unsuccessful 
candidates petitioned the High Court that the result 
of the examination might be reconsidered and the 
former standard reiertcd to Held that the Court 
liaviug delegated its powers m connection with the 
examination to the Hoard of Examiners and the 
Biard having exercised its powers legally properly 
and for the benefit of the public there w s no cause 
for interference In the petition of Dwabxa 
1 rasad ILR9AU 611 

BOARD OF REVENUE 

Appeal to— 

See Pott ah LLR 19 Mad. 324 

. Orders of— 

See Act IX of 1817 

[I L. R 17 Calc. 690 
• Powers of— 

See Settlement— Miscellaneous Cases 

[3 B L. B , Ap 82 


BOARD OF REVENUE — concluded 

Rules of— 

See Pbe emftion— Construction of 

Wjjib UL-ABZ. 

p L.E 17 AIL 447 
i See Fre emption— rionr of Phe bmp 
TION I L R 16 All 40 

[I L R17 AIL 220 
■ Sanction of — 

See Partition— Miscellaneous Casis 

[5SLB 135 

BOARDING HORSE KEEPER 

See Hotel keeper and CuEst 

[3 Bom O C 137 

BOMBAY LIMITS OF TOWN OF— 

Laud, situate m District of 

Mahim — Jurisdiction — Transfer of Property Act 
(II oflS82) s 69 —Land situate In the district of 
Malum witlua the island of B irnbay and within tho 
local limits of tho original jurisdiction of the High 
Court is situate within the town of Bombay m the 
sense in which that expression is used m s 09 of tho 
Transfer of Property Vet Isimbak Qanqadhab 
Eanads I Bhaowandes Mulchand 

[I L R 23 Bom 348 

BOMBAY ABKARI ACT (V OF 1878) 

e 3 cl (U) and s 43 cL (f)— 

D railing toddy — Manufacture of liquor —Drawing 
todJy is not manufacturing liquor as defined in 
cl 11 of s 3 of the Bombay Abkari Act (V of 1S<8) 
Die mere posscssun of implements for the purpose of 
drawing toddy is not an iff ncc punishable urldir 
cl (/) of b 43 of the Act Queen Empress t 
Pirio Kaxio LL E 18 Bom 423 

SB 3 and 56 

See Autrefois Acquit 

[I L R 10 Bom 181 

as 14 20 04 65 66 and 07 — Tree 

— Toddy producing free — The words any tree in 
sit aud every toddy producing tree ms 20 of 
tho Bombay Abhari Act \ of 1878 mean all trees m 
tho Bombay 1 residency to which the Act applies 
from which toddy is drawn or produced, and not 
merely those in regard to which no special rights 
of drawing toddy previously existed. AbdeSib 
J euan q ir c Secretary of 8tate por India 

[LL.R. 6 Bom. 398 

s 24. 

See Bombay r etevce Jurisdiction act 
(Xof1Si 6) LL.R. 8 Bom. 402 

— Juice of toddy producing tree 

— Land r ere nue —Per Bibd wood J — The expres 
sion land revenue” as used in Art X of 16'fi d^i 
n t include either the duties leviable un ler ReguU 
ti n X\I of 1827 on the mauttfactnre of spirits 
or the taxes on the lapring of toddy trees the Ury of 
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BOMBAY ABKARI ACT (V OP 1878) 

— continued 

whicu in certain districts was legalized by s 24 of 
tlie Bombay Abkan Act ho V ol 1878 A fanner 
of duties on the manufacture of spirits is not 
authonzed to levy a duty on any juice in trees either 
under regulation XXI of 1827 or Act X of 18/6 or 
Bombay Act V of 1878 Juice in toddy producing 
trees is not spirit which includes toddy m a fermented 
estate only ISaeayan Ietctt Kalgctkab r 
Sakhaeasi Xaou KoBEQAtnnrAB 

[I L R 0 Bora 462 


■ B8 29 07 — Parties — Suit for money 
illegally levied by a farmer of able an revenue — 
Collector not a necessary ■party to such a suit — The 
Collector is not a necessary party to a suit brought 
against a farmer of abkan revenue for a refund of 
money illegally levied at Ins instance by the Collector 
under b 29 of the Bombay Abhan Act (V of 1878) 
S 67 of the Act expressly exempts the Collector from 
responsibility Though a person subjected to an 
undue demand may under s 29 of the Act take 
steps by winch the Collector's proceedings may be 
stayed still bis abstention from such a course will not 
deprive him of lus ordinary right to recover money 
wrongfully taken from him for the benefit of a third 
person IvABaYAT Vetku e SakusBaM Xaob 

[LLE.U Bom 519 


1 43 and s 47 —Illegal 

importation of liquor— Illegal possession of liquor 
— ft hen separate offences — A man who illegally 
imports liquor may keep it in lus possession for some 
time after he imports it The importati on and posses 
sion in such a case would be distinct offences under 
as 43 and 47 respectively of the Bombay Abkan 
Act (V of IB’S) But where the importation involves 
possession of liquor the accused can only be convicted 
of the offence under s 43 of the Act Qczec 
E 1TPBZ83 c CniKD TALA® KlTAB 

[I L R 14 Bom 683 


"• and s 63 — Possession of 

1 quor not satisfactorily accounted for — Presxrnp 
tion arising from such possession — The accused had 
m his possession a quantity of toddy m excess of that 
permitted by law He was unable to account satis 
factonly for the possession of the excess quantity 
He was therefore prosecuted under ss 43 and 47 
of the Bombay Abkan Act (V of 187S) and convicted 
under both sections Held that the conviction under 
s. 43 was bad. In the absence of any evidence 
to show that the accused had manufactured the toddy 
or been in possession of a still or had transported 
toddy fr m one place to another no presumption 
could be drawn under s. E3 of any offence described 
in s. 43 The only prcsumi ti -n arising from posses 
■i n n t properly accounted for was that the posses* 
at ai u as iUe<*al and the accused could only be ccnnc 
,er , *• 47 of the Act Queen Lmteess r 
lintiAui KnAiisEDJi LL.E 14 Bom 93 


. -«* tk-an— fosses 

■* “ ” 1 materials —Here possession with 
out a license of utensil* f r distilling lijuor is no 1 
aI. /n UudcT *■ 43 of thc AbUr 

Art <U mbay) \ of 18,8 It is only m cue 


BOMBAY ABKARI ACT (V OF 1S7S) 
— continued 


where such possession 13 not satisfactorily accounted 
for that under s 53 it is to be presumed until the 
contrary is proved that a person in possession of such 
utensils has committed an offence under 8.43 Queen 
EaIFEE93 C Pestanji Barjorji 

[T. L. R , G Bom., 466 
4 * Jloica fiousert 

Possession of — Liability of seller of the fotetrs 
i chere purchaser makes illicit use by distilling 
liquor therefrom — Burden of proof — Mere possessi in 
of mow a flowers does not constitute an offence under 
b 43 of the Abkan Act T of 18/8 unless such posses- 
sion is made out by the prosecution to have been for 
the purposes of distilling liquor therefrom Ivor is a 
seller of these flowers criminally responsible for any 
illicit use of them after they have passed from hu 
control It ee the petition of Lutda Kota 

[I L.B 9 Bom 666 

• B 45 


See Cotteact Act s 23— Iixeoai. Cot 
TEACT — GEYEEALLY 

[I. Xi.R 12 Bom, 422 


1. and s 63— Servants of 

a holder of a license Liability of — Under s 4o (c) 
of the Bombay Abkan Act (V of 1S78) the servant* 
of the holder of a license granted under the Act cannot 
be made liable for & breach of the conditions of the 
license Though under s 53 of the Act the holder 
of a license under the Act is responsible as well as the 
person there described as the actual offender f r 
any offence committed by any person in lus empl y 
or acting on his behalf under is 43 44 45 or 46 *t 
if he had himself committed the offence unless 
he shall establish that all due and reasonable prccao 
tions were exercised by him to prevent the com 
mission of such offence yet b 4d docs not make the 
actual offender if he be the servant of a licensee 
punishable unless he is himself the holder of a license 
granted under the Act Qceef Eitpeess r BA« 
CI1ATDBA ilATADrf I Js R. 16 Bom. 40 


2. . Omtssionto keep /he mint 

mum quantity of liquor accord ng to ^e terns oj 
license not an offence under the Act — When. »1 

accused who was a licensed liquor contractor omiucu 

to keep in his shop the min imum quantity « hi® 
required by the terms of his license —Held last tjie 
omission of the accused did not come wit tun 
meaning of s. 4o cl (c) of the Bombay Abkan 
( 1011878 ) „„„ 

B 65— Construction of Statutes-- 

Or read " nor —Order of confscahon ' *» 
of the Bombay Abkan Act of 18'8) provides to** 
no order of confiscation shall be made until 
expiration of one month from the date of s«”“B 
things intended to be confiscated or xvitliout be* » 
any person who clauns a n^ht thereto amltn 
dtnee if any which he produces in support 
claim Certain casks of vinegar bclin^mg *" 
plaintiffs were seued by the Collector of Bim * 
the 5th 'November 1891 and an order of 
was made on the J7th Xovcmbcr 1891 Tb 
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BOMBAY ABKAItl ACT (V OF 1878) 

— concluded 

was made after hearing the plaintiffs Held that 
under the provisions of the Abkan Act a 6>> the 
Collector could not make a valid order of confiscation 
before the expiration of one month from the date of 
seizure Fraymi Manekji Punjaii t Secretary 
cv State tob India I. L E, 17 Bom 164 

BOMBAY ACT— 1862- Y 

See Attachment— Subjects op Attach 

MEXT— BCIXDIVGS AND HOUSE MATE 
BIALS ILK 12 Bom 363 

[LL R 21 Bom. 588 

1 Bhagdari tenure— Partition 

among narvadars lhagdart — There is nothing in 
Bombay 4ct \ of 1803 which debars a Cull Court 
from making a decree for the partition of nan adar 
land among the bhagdari even though such partition 
may cause a farther division of recognized sab-divi 
sions of bhagi. \ EitmuAl r Baoadhai 

[ILB 1 Bom 225 

2 -■ — Dismemberment 

of Way — barva — Shag — Alienation previous to 
Somlag Act V of 1662 — The principal object of 
Bombay Act V of 18C2 is to prevent the further dis 
memberment of bhagi or shares in bh&gdan villages 
it renders null and void any future alienation of any 
portion of abhsg other than a recognized subdivision 
but it does not invalidate previous alienations A 
sale of a portion of a bhag previously to the passing 
of Bombay Act V of 180 amounts to a dismember 
meat of the bha~ and what remains in thebhagdar’s 
hands continues to be a complete bhag while the 
portion separated from it becomes a new bhag 
Bhai ShankeR r Collector op Kaiba 

[ILK 6 Bom., 77 

3 Purchase by 

stranger of building erected on gabhan — In a suit 
brought by a bhagdari or shareholder in a blingdar 
village to recover po s ssion of a gabhan or build 
ing site and a ' ada or homestead appurtenant to his 
bhag from a stranger wlio had purchased at an auc 
tlon sale a building erected on the gabhan by a third 
person with thebhagflnr > i consent — Held (reversing 
the d ciaion of the District Court) that the rurcha 
scr of the building had only acquired a right to 
remove the building materials and that he had no 
right by reason of his having purchased the building 
to continue without the bha^dar’ scon sent in posses 
sion of the gabhan and vada which by the Bhagdan 
Act could not be alienated apart or separately from 
the bhag or some recognized subdivision thereof 
Tbanjiyan Gay an r J aishankar Bhag van 

[4 Bom AC 46 

4 . 4.1 enahonofless 

than the whole of a bhag — Power of Collector to 
declare such al enation void—Su t to hare the de 
duration set aside — In l$fO prior to the coming 
into force of the Bombay Bhagdan Act \ of 1 Sti- 
ll a recognised hoi l r of a bhag m the Breach 


BOMBAY ACT — 1862 — V — continued 
district divided it equally among lus four sons A 
B C and D who immediately entered into posses 
sion of their respective shares In 187G A and C 
sold their shares to the plaintiff B and D protested 
against the sale as being a dismemhernrent of a bhag 
and the plaintiff was called upon by the Collector 
under a 3 of the Act to deliver the deed to be can 
celled but declined to do so and applied that the sain 
should be recognized. By an order the Collector 
refused to grant his prayer The plaintiff therefore 
brought a suit to set aside the order Both the 
lower Courts rejected his claim On appeal to the 
High Court — Held confirming the decree of the 
lower Appellate Court that the sale to the plaintiff 
having been effected after the Bombay Bhagdiri Act 
(V of 18G2) had come into force was v old A bhag 
as contemplated by the Act would seem to mean an 
aliquot share of a village subject to an aliquot portion 
of the total laud tea imposed on it and not any sub 
division by partition or otherwise Bias Shankar v 
Collector of Katra I L R S Bom 77 distin 
guished. Golam Lab or ah r Secretary or State 
tor India in Council LL.B 8 Bom 508 

1 Bfl 1 and 2 — Salt of unrecog 

ni ed portion of a bhag — Application by Collector 
to set it aside —A held an unrecogmzc 1 fourthsh&re 
in a certain bhag R obtained a decree against H 
and in execution of it sold Ins right title and interest 
in the bhag on the 28th February 1876 It was pur 
chased by B The sale was subsequently confirmed 
and B wss pot in possessi n of a portnn of the land 
On the 80th September 18S0 the Collector applied to 
the Court to set aside the sale on the ground that it 
was illegal under Bunbay Act \ of 1802 It appeared 
that the Collector did not know till 'Nov ember 1877 
that the land sold was an unrecognized portion of 
the bhag and not the whole of it Held that the 
sale might be set aside under the provisions of s 2 
of Act V of 180 ’ notwithstanding its confirmation 
and the subsequent delivery of possession. Quart — 
Whether any prov leion of limitation apj lied to inch 
appl cations under the Bhagdari Act Collector 
or Broach v IUjabau Laldas 

[II R. 7 Bom 642 

2 Sale of unateer 

tamed shares in an undivided bhag — Dismember 
meat — Physical dismemberment — S yht to sue to 
set aside llegal sales — S 1 of the Bombay Bhag 
dan Act (\ of 18C2) does not prohibit the sale cf 
an unascertained share of an undivided bhag The 
object and intention of the Act is to prevent apt vsical 
dismemberment of a bhag or recognized sub-divuioDe 
thereof and not a mere increase in the number of 
p rsons who may from tune to tune be owners cf the 
bhag S 2 of the Act docs net bar the right cf any 
person prejudicially aff cted by any ille-al sale from 
suing to s ‘t aside the sale I our bn tbers owned a 
blisg in common. In l a 71 tbc right title and interest 
of three of the brothers in the bhag was sold in exc 
cutiou of deems against them. The defendants wers 
the auction purchasers. They were put m jcint pos 
session of the whole bha~ In 1S”8 the plaintiff pur- 
chased tbc whole bhsg from tbc four brothers an J 
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BOMBAY ABKAHI ACT (V OP 1878) 

— continued 

wlncn in certain districts was legalized by s 24 of 
tlie Bombay Abkari Act ho V of 187 8 A farmer 
of duties on the manufacture of spirits is not 
authorized to levy a duty on any juice in trees either 
under Regulation XXI of 1827 or Act X of 1870 or 
Bombay Act V of 1878 Juice in toddy producing 
trees is not spirit which includes toddy in a tormented 
atate only N atutan Venkp Kargctrar « 
SAKHAEAJf JlAOU KOBEGAtTHKAB 

[ILE 8 Bom 482 


■ BS 29 67 — Parties — Sait far money 


illegally levied by a farmer of abkari rexenue — 
Collector not a necessary party to such a suit — ihe 
Collector is not a necessary party to a auit brought 
against a fnrmer of abkari reienue for a refund of 
money illegally levud at las instance by the Collector 
under a 29 of the Bombay Abkari Act (V of 1878) 
b 67 of the Act expressly exempts the Collector from 
responsibility Though a person subjected to an 
undue demand may under s 29 of the Act take 
atepa by which the Collector's proceedings may be 
etayed still his abstention from such a course mil nf t 
deprive him of his ordinary ri a ht to recover money 
wrongfully taken from him for tin. benefit of a third 
person Rabatan \ eaki; r SakuaBaj£ Naan 

[ILK B Bom 519 


- s 43 and s 47—1 1 ley a l 


importation of liquor— Illegal possession of Uqu 
— When separate offences — A man who illegally 
imports li juor may keep it in lus possession for a ime 
time after he imports it The importation and posses 
aion in such a case would be distinct offences under 
as 43 and 47 respectively of the Tomboy Abkari 
Act (\ of 18"8) But where the importation involves 
Possession of liquor the accused can only be convicted 
of the offence under a 43 of the Act Queer 
Biitbess c Chand yaxad Kitab 

[ILK 14 Bom 683 


- and s 63 — Possession of 


liquor not satisfactorily accounted for — Pres urn p 
tion arising from such possession — Tho accused had 
m Ins possession a quantity of toddy m excess of that 
permitted by law He was unable to account sotis 
fartonly for the possession of the excess quantity 
He was therefore prosecuted under ss 43 and 47 
of the Bombay Ablan Act (V of 1878) and convicted 
under both sections Meld that the conviction under 
a. 43 was bad. In the absence of any evidence 
to show that the accused had manufactured the toddy 
or been in possession of a still or had transported 
toddy fr m one place to another no presumption 
could be drawn under s. u3 of any offence described 
»n s. 43 lhe only prcsumpti n arising from posses 
*i n n t i rr pi rly accounted for was that the posscs- 
*inn was ilU'ml and the accused could only bo comvic 
tc t ui Ira 47 ef the Art Queer Eotbess e 
JJnunji htiAESED/i I L. II 14 Bom 03 


• Allan— P, 


toi * of d f t! ny material — Here presessnni with 
out a license of utensil, t r dirtillitL hqoor is not 
s'!* /»T^vJ n s tUs , habl . “ ,,d r *- ‘1 of the Abkari 
Art (B mbay) \ of IS 8 It u only in < 


BOMBAY ABKABI ACT (V OF 1878 ) 

continued 

where such possession is not satisfactorily accounted 
for that under $ 63 it is to be pres tuned until the 
contrary 13 proved that & person in possession of such 
utensils has committed an offence under s 43. Qtrrzv 
EMPRESS r PESTA2.JI BaBJOEJI 

[LL B,0 Bom., 458 
4 Motea JloteerS 


Possession of — Liability of seller of the f otters 
inhere purchaser males illicit use by distilling 
liquor therefrom — Burden of proof — Merc possessnn 
of mown flowers does not constitute an offence undir 
a 43 of the Abkari Act V of 1878 unless snch posses 
sion is made out by the prosecution to have betn for 
the purposes of distilling liquor therefrom hor is a 
seller of these flow era criminally responsible for any 
illicit use of them after they have passed from hi* 
control Iv be the petition or Liseda Kota 

p L.K 0 Bom., 558 
45 


See Contract Act 9. 23-lrt-miz Cos 

TRACT— GbNEEAIXT 

tZL.Il 12 Bom. 422 

L and 8 53 — Servants of 

a holder of a license Liability of— Under* 4> (e) 
of the Bombay Abkari Act (V of 1878) the servant* 
of the bolder of a license granted under the Act cannot 
be made liable for a breach of the cmditiona of W 
license Though under s 53 of the Act the holder 
of a license under the Act is responsible a* well ns the 
person there described as the actual offender 10 
any offence committed by any person in bis empi y 
or acting on his behalf under *9 43 44 45 or 46 a* 
if he had himself committed the offence unless 
he shall establish that all due and reasonable preesn 
turns were exercised by lum to priient the cm 
mission of such offence yet s 45 docs not make ins 
actual offender if he be the servant of a been*”' 
punishable unless he is himself the holder of a he 
granted under the Act Queen EittbeSS » 
CHANDRA hlATABlN I L 31 15 Bom. 

2 Omission to keep the ***** 

mum quantity of liquor according to_ ^eteems f 
license not an offence under the Act tt> , 

accused who was a licensed liquor contract r 
to keep m his .hop the minimum quantity of '>1^ 
required hy tho t rma of his license —#eld that 
omission of the accused did not come W‘tJnn 

meaning of s 4 » cl (c) of the Bombay AbUn Art 

(V of 1878) Queer 669 

55 — Construction of Stal * , f*T 


of the Bombay Abkari Act 9 of I8<S) 
no order of confiscation shall 
expiration of one month from the date of 
things intended to be confiscated or in thou 


■nnca to ne v . it. .,] 

any person who chums a right thereto ***, . 3 

dence if any which he produces la . t j MS 

claim Certain casks of vinegar belong* * ^ 

plaintiffs were *ened by the Collector of ® „ 

the 6th November l«0l and an order of T 

was made ©n tho 17lh hovember 1891 
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BOMBAY ABKARI ACT (V OF 1878) 

——concluded 

was made alter hearing the plaintiffs Held that 
under the provisuns of the AbhaiiAct s 6o the 
Collector could not make a valid erder of eonfiscatun 
before the expiration of one month from the date of 
seizure Fhamji Makeeji Pcvjaji r Secretary 
cp State for India J. L R., 17 Bom 154. 

BOMBAY A CT— 1882 — V 

See Attachment — Subjects ot Attach 
idott — Bcixdixgs and House Mate 
ULUS I L R 12 Bom 363 

[LL R 21 Bom. 588 

1 - Bhagdan tenure — Partition 

among nanadare bhagdars — There is nothing in 
Bombay Act V of 1862 which debars * Cm] Conit 
from making a decree for the partition of nari adar 
land among the bhagdars even though such partition 
may cause a further division of recigmzed sub din 
eions of bhags \ ebibhai t Eac abhai 

[I L R IBom 225 

2 Dismemberment 

of lhag — barm — Shag — Alienation precious to 
Bombay Act V of 1&62 — The principal object of 
Bombay Act V of 1862 is to prevent the farther dis 
merabeTmcct of bhags or shares in bhagdan villages 
it renders null and void any future alienation of any 
portion of a bliag other than a recognized subdivision 
but it does not invalidate previous alienations A 
sale of a portion of a M'.a" previously to the passing 
of Bombay Act V of 1862 amounts to a dismember 
ment of the bhag and what remains in the bhagdar's 
hands continues to be a complete bhag while the 
portion separated from it becomes a new bhag 
Biiai Shaskeb v Collector ot Baiba 

[I L R, 5 Bom., 77 

8- Psrclsu by 

stranger of In Idwg erected on gabhan — In a suit 
brought by a bhagdan or shareholder in a hhagdar 
village to recover possession of a gabhan or build 
mg site and. a vadi or homestead appurtenant to his 
bhag from a stranger who had purchased at an auc 
tion sale a building erected on the gabhan by a third 
person with the bhagdar’s coneent — Held (reversing 
the decision of the District Court) that the pnreha 
ser of the building had only aoqmred a right to 
remove the building materials and that he had no 
nghtj by reason of bis having purchased the building 
to continue without the bhagdar’s consent in posses 
sion of the gabhan and vada which by the Bhagdan 
Act could not be alienated apart or separately from 
the bhag or some recognized subdivision thereof. 
Pbanjiyan Gat AN e Jaishahkau Bhaotax 

[4 Bom A. C 49 

4 . — Alienation of less 

than the whole of a lhag — Power of Collector to 
declare alvemrtio* «o d — Suit to Aare Me de 

duration set asule —In I860 prior to the coming 
into forco of the Bombay Bhagdan Act \ of ISC, 
U a recognized holder of a bhag in the Broach 


BOMBAY ACT — 1802 — V— continued 
district divided it equally among his four sons A 
3 C and D who immediately entered into posses 
sion of their respective shares In 18/6 A and C 
sold their shores to the plaintiff S and D protested 
against the sale as being a dismemberment of a bhag 
and the plaintiff was called upon by the Collector 
under s 3 of the Act to deliver the deed to be can 
celled but declined to do so and. applied that the sale 
shinld be recognized. By an order tho Collector 
refused to grant his prayer The plaintiff therefore 
brought a suit to set aside the order Both the 
lower Courts rejected Ins claim. On appeal to the 
High Court — Held confirming the decree of the 
lower Appellate Court that the sale to the plaintiff 
haTing been effected after the Bombay Bhagdan Act 
(\ of 1B62) had come into force was void A bliag 
as contemplated by the Act would siem to mean an 
aliquot share of a village subject to an aliquot portion 
of the total land tax imposed on it and not any sub 
division by partition or otbeTwise Slat Shankar r 
Collector of Kaira I L R 5 Bom 77 distin 
gnished. Golam Isabotam e Secretary op State 
fob India IN Counoix LL R 8 Bom 590 

1 ■ ss 1 and 2 — Sale of unrecog 

meed portion of a lhag — Application by Collector 
to set it as de — A held an unrecognized fourth share 
m a certain bhag jS obtained a d tree against b 
and in execution of it sold his right title and interest 
in the bhag on the 28th February 1876 It was pur 
chased by B The sale was subsequently confirmed 
and B was pnt m possession of a portion of the land 
On the 'Oth September 1880 the Coll ctor applied to 
the Court to set aside the sale on the ground that it 
was illegal under Bombay Act \ of 1862 It appeared 
that the Collector did not know tdl November 18*7 
that the land sold was au unrecognized portion of 
the blia«- and not the whole of it Held that the 
sale wi-ht be set aside under the provisions of s 3 
of Act \ of 18G notwithstanding its confirmation 
and the subsequent delivery of possession, Qurere — 
Whether any provision of limitation applied to such 
applications under the Bhagdan Act Collector 
op Broach t r ajar ah Lard as 

[I L R. 7 Bom 642 

2 ■ ' — ■ Sale of unascer 

tamed shares t» an undivided bhag — Dismember 
meat — Physical dismemberment — Right to sue to 
set aside illegal tales — S 1 of the Bombay Bhag 
dan Act (V of 1862) does not prohibit the sale of 
an unascertained share of an undivided bha” The 
object and intention of the Act is to prevent ti physical 
dismemberment of a bhag or recognized sub-division* 
thereof and not a mere increase in the number of 
persona who may from time to time be owners of the 
bhag S 2 of the Act docs not bar the right of any 
person prejudicially affected by any illegal sale from 
suing to Bet aside the sale Four brothers owned a 
bhag in common In 1 ‘‘ilthe right title and interest 
of three of the brothers in the bhag was sold in eic 
eutwa of decrees against them. The defendants vrera 
the auction purchasers They were put in joint pos 
session of the w hoi bhag In IS 8 the plaintiff pur 
chased the whole bhag from the four brothers and 
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BOMBAY ACT — 1832— V — continued 
field alnsuit m 1883 to oust the defendants and to 
obtain possession alleging that the defendants par 
chase of a portion of the bhag was illegal and invalid 
under s 1 of the Bombay Bhagdan Act (V of 1862) 
The salt was dismissed on the gronnd that thongh the 
defendants purchase was illegal under the Act the 
plaintiff had no right to oust the defendants until the 
Collector liad taken action under a 2 of the Act to 
set aside tlie defendants* purchase Held reversing 
the decision of the lower Court that the suit was net 
barred by s 2 of the Bombay Bhagdan Act (V of 
196*) Held also that the defendants purchase of 
unascertained shares in the undivided bhag was not 
opposed to s 1 cf the Act Bai Ktttatibai r Bbao 
van IcnnAHAM I Xi B , 13 Bom , 203 

1 ss 1 and 3 — San mortgage — 

Bhagdan and narradan tenures — Mortgage before 
passing of the Act-Execution of decree — Opera 
Uon of Act — The plaintiff m 1874 sued on a san 
mortgage dated 15th November 1861 — t e file 
months befere the passing of Bombay Act V of 1862 
—to recover a sum of money by sale of the inert 
psed property which formed part of a bhag in a 
bhagdan village which bhag the defendant had pur 
chased at a Court a sale subsequent to the date of the 
mortgage Held (assuming s 1 of the Act to apply) 
that it docs not bar the nght of action that there- 
fore a Civil Court would be bound to make a decree 
even though it might anticipate that i 1 of the Act 
would stand in the way of the execution of that 
decree Sem&fe— That after a decree has been passed 
against a portion of ft bhag the Collector might 
recognize such portion as a division of the bhag if 
assured that justice required that the decree should 
be executed. Held further that no retrospective 
Operation can he given to s. 1 of the Act so as 
prejudicially to affect existing ngbts The words 
attachment or sale by the process of any Civil 
Court used therein were intended to prevent attach 
ment and axle under simple money decrees and not 
to prevent the sale of mortgaged property in satis 
faction of a valid mortgage RAvcnoDDAS Dovaldas 
r rA5cno»DASl«AyABnAT , I.L B. lBom 681 

2 Sale of unrecog 

tilted portion of bhag — Application by Collector to 
set it aside — Limitation Acts IX of 1B71 and XV 
of 1S77 sch II art 178 —No law of limitation 
applies to proceedings taken by a Collector under 
Bombay Act V of 18b2 The words in the first sec 
tion of that Act no rortion of a bhag etc Bhall be 
liable to seizure sequestration attachment or sale 
by the process of any Civil Court mean that no 
portion of a bhag shall be seized sequestered attached 
i r sol 1 by the process of any Civil Court and any such 
seizure sequestration attachment or sale is thereby 
rendered abs lately illegal and void 8 3 of the Act 
lias no bearing on sales by order of a Civil Court but 
i' intended to apply to unlawful sales and alienations 
« f pert ion* of l>hags made out of Court or by pm ate 
individuals. It is under «. 2 that the Collector is 
anti tized an 1 bounl to move in order to get the 
pwc -M of a Cn il Court s -frasi le or quashed. Col* 
ircTon or Uboach r Dzsai lUontn»ATH 

tl L.K. 7 Bom 640 


BOMBAY ACT— 1862— V-conclvded 

s 2 —Sale of a portion of a bhag in 

execution of a decree— Process for sale— Collectors 
right to get the process quashed —The appellant was 
the mortgagee of a portion of a bhag under a inert 
gage dated 1880 and in a suit brought upon the 
mortgage obtained a decree for sale of the mort 
gaged property An attachment was issued and sn 
order for sale was made Thereupon the Collector 
applied under s 2 of Bombay Act V of ISC to 
aet aside the attachment and order for sale Held 
that the mortgage of a portion of a bhag was unlaw- 
ful under s 3 of the Act and a pnwf 
been issued for the sale of such portion the Collec- 
tor was entitled to bavo it quashed Ranchoddas 
Doyaldas v Ranchoddas Nanabhai I L X l 
Bom 531 distinguished. NAEMEBAJlrCoitrc 
toe or Bboach I1B.22B0D 737 


See MOBTOAOE— Constettction or Moet 
gages I L B 18 Bom 283 

See Possession— Adtebsb Possession 

[LL B., 23 Bom , 710 
Bhagdan and * a ” a * an . 


1 - jsnagaan . 

tenures Sale of unrecognized portion of—Citt 
Procedure Code 18o9 s 213 -Undttided share 
Sale of— Partition —The gale of a portion of abba D ^ 
share in a bhagdan or narvadan village other t 
recognized subdivision of such bhag or share 
a building site appurtenant to it is t 

s 3 of Bombay Act V of 1862 and a 
creditor cannot m execution of ha decree eva 
Jaw by describing his debtor’s separate port 
bhag as his ‘ nght t.tle and interest in the' *hol« 
bhai-* for under s 213 of the Code of Cml Po> 
cednre the creditor is bound to specify “ c 
share or Interest to the best of bis belief or so 
lias been able to ascertain the same Quart— 
sale of an undivided share in a bhag be * a ^L' , h() 
even if it be the purchaser cannot injst uF ’ |( 
possession of any particular portion of 1 
representing the share of his debtor Ai . 
u to sue for partition But «ch Partdiea 

could he made. AedESIB 7«AS A i T *7 J .* m oqi 
NaTha Amiji I I, It.., 1 ■» ^ 

2 — -Bhagdan ten«rc- c **'*' 

ded share of a bhag Alienation of — tbe 
of an undivided portion of a 

bha_ to a person who is not a bbagdar M y 

a 3 of Bombay Act V of 1 0 C2 Biamvoo^ 
dissented. PAESHotaiC BnAisnAN ik BoV, 172 
Pabaq a. i-u 

BOMBAY ACT— 1802— VI (Talu£h< larl 

AC %ee Land Petencz 12 Bom , Ap , 370 


OperaUonof 

on in Ahmedabad Zillah —ITje . „,* *£<* 

An Act (B mbay Act M of 18U.) of 
ilulhlin ullages the right titl w 
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BOMBAY ACT— 1802— VI (Talukhdari 
Act ) — continued 

tlie talnkhdar in which had been gold before that Act 
came into operation though possession of such Tillages 
had not then been obtained by the purchaser Quaes 
— As to the rwht of talnkhdara m the Ahmedabad 
Zillah to alienate their taluhhan villages Collec 
tob or AhmedAbid c Sahaldas Bechiedab 

[0 Bom, 205 

1. ■ ■ 8 12 — Inahl\ty of guardian to 

contract on behalf of infant t card to at to bind 
Aim personally — 'Effect of Act VT of 1S52 
(Bombay) t J2 m regard to a charge upon a 
talulchdan estate in the Ahmedabad District during 
the period of management — A guardian cannot 
contract m the name of a ward so as to impose on 
him a personal liability Act VI of 18G3 (Bombay) 
for the amelioration of the condition of talukhdars m 
the Ahmedabad Collcctorate and for their relief from 
debt was intended to deal with all debts and 
liabilities which could possibly impose a charge upon 
the talnkhdan estate at the end of the period of 
management when the estate was to be restored to 
the talnkhdar free of incumbrance excepting the 
Government revenue If debts amounted to more than 
the surplus of rents during the management of 
which the maximum period was twenty years they 
were not to be paid A widow as guardian of her 
infant son the heir of talnkhdan estate in the above 
district validly transferred villages part thereof and 
m the deed of transfer to which her ward was, by her as 
his guardian nominally a party contracted to mdi.ni 
mfy the purchaser in case the Government should claim 
and enforce a right to revenue upon the villages which 
she transferred as being rent free The deed purported 
to make both guardian and ward personally liable in 
this respect and also charged the liability upon other 
parts of the talukhdari estate The infant attained 
majority and the estate was then placed under 
management within Act VI of 1862 Daring the 
period of management tho Government claimed and 
enforced payment of revenue upon the villages 
Held that there was no personal liability on the 
part of the talnkhdar created by the above j also that 
if the charge on the estato had been validly made 
it fell at all events within the terms of s 12 of Act 
VI of 1862 ahs living estates from liability for debts 
incurred not only before but daring the period of 
management Waoebla Rajsanii v Mas led in 
PLB 11 Bom 651 I. R. 141 A 80 

2 and B 20 — Taluhhdar’t 

power of disposal over hit landed estates after the 
expiration of the manarjemtnt by the Talulchdan 
Settlement Officer — Under 8 12 of tho Ahmedabad 
Talnkhdars Act (VI of 1862) debts or liabilities 
incnrrrd by a talnkhdar danng the management of 
the Talnkhdan Settlement Officer are not enforceable 
Sga mat landed estates Ills personal liability for the 
eotne remains unaffected by the Act This personal 
liability furnishes a sufficient consideration for a 
subsequent obligation so as to bind tho landed 
estates by a contract made after the period of tho ' 
management by the Talnkhdart Officer had expired 
Firm and after tho expiration of that rmod the 
(a)nkhdar becomes under s, 20 the absolute proprietor | 


BOMBAY ACT— 1809— VI (Talukhdari 
Act) — concluded 

of his estate and he is then at liberty to create a 
valid charge upon his estate for debts contracted 
durany the period of the management Accordingly 
where a talnkhdar had after the withdrawal of the 
management by the Talnkhdan Settlement Officer 
encumbered his landed estate under several mortgage 
bonds passed partly in renewal of old bonds and 
partly in consideration of old debts contracted during 
the penod of the management —Hel l that the 
mortgage bonds created valid and binding encum 
brances upon the estate Boo Jisatboo c Sha 
JiAoab Valau Kanji I 1 It 11 Bom, 78 

1803 — IL ' 

See Service Tenure 

[ILB,16 Bom , 13 
See Settlement — Evfect op Settlement 
[ 1 Bom , 171 

— • s 0 cl (2) — Non recognt 
tion of adoption — Provision for benefit of Govern 
ment only — The provision m Bombay Act II of 18G3 
s 6 cl 2 as to the non recognition of adopti u by 
any Civil Court relates only to the question of the 
ssseasability of lands when raised between Govern 
ment and a claimant of exemption It is not open to a 
party to rely upon a provision of which Government 
only is entitled to take advantage \ ASEDEV Anant 
v Ramkbishna AND SnmiAM Nabatin 

[LhB 2 Bom 529 

b 8 cl (3) 

Set Endowment ILE 5 Bom, 303 
See Hinde Law— Endowment— Alien 
ation op Endowed Property 

[1 1 B. 10 Bom 84 

m 

See District Jedoe Jurisdiction op 

[6 Bom A C 28 
See Jurisdiction op Civil Court— B ent 
and It eve nee S cits— Combat 

[11 Bom 39 

• VL 

See Master and Servant 

(I.L.B. 7 Bom. 220 

-vn 

See Bombay Summary Settlement Act 

■ IX. 

See Appeal in Criminal Cases— Acts— 
Bombay Cotton Frauds Act 

P Bom Cr 12 

See Cases under Cotton 1 bauds Act 
See Magistrate Jurisdiction op— Six 
cial Acts— Bombay Act IX op 1863 

p Bom Cr 12 

1894— IV 

See Mahomed an Law— Endowment 

pLL.'B. 18 Bom. 401 
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BOMBAY ACT— 1882— V — continued 
field atnsnit in 1883 to oust the defendants, and to 
obtain possession alleging that the defendants pur 
chase of a portion of the bhag was Illegal and invalid 
under s 1 of the Bombay Bhagdan Act (V of 18G2) 
The suit was dismissed on the ground that though the 
defendants purchase was illegal nnder the Act tbo 
plaintiff liad no right to oust the defendants until the 
Collector had taken action under a 2 of the Act to 
act aside the defendants’ purchase Held reversing 
the decision of the lower Court that the suit was net 
barred by s 2 of the Bombay Bhagdan Act (V of 
186’) Held also that the defendants purchase of 
unascertained shares in the undivided bnag was not 
opposed to s 1 of the Act Bai Kotaubai v B hao- 
Yan Ic nn ah am I Xi B , 13 Bom , 203 

1 — — — ■ as 1 and 3— San mortgage — 
Bhagdan and narcadari tenures — Mortgage before 
passing of the Act — Execution of decree — Opera 
tion of Act — The plaintiff in 1674 sued on a san 
mortgage dated 15th November 1861 — ♦ e fi\e 
months before the passing of Bombay Act V of 1SC2 
—to recover a sum of money by sale of the mart 
gaged property which formed part of a bhag in a 
bhagdan village which bhag the defendant bad pnr 
chased at a Court s sale subsequent to the date of the 
mortgage Held (assuming $ 1 of the Act to apply) 
that it docs not bar the right of action that there- 
fore a Civil Court would be bound to make a decree 
even though it might anticipate that s 1 of the Act 
would stand in the way of the execution of that 
decree Semble — That after a decree has been passed 
against a portion of a bhag the Collector might 
recognize such portion as a division of tho bhag if 
assured tliat justice required that tho decree should 
bo executed. Held further that no retrospective 
operation can be given to s 1 of the Act bo as 
prejudicially to affect existing rights The words 
attachment or silo by the process of any Civil 
Court used therein were intended to prevent attach 
ment and sale nnder simple money decrees and not 
to prevent the sale of mortgaged property m satis 
faction of a valid mortgage Baychoddas Doyaldas 
r,PASCHOD»AShiANABnAI - LIi B lBom 681 

2 Sale of unrecog 

pi zed portion of bhag — Application by Collector to 
set 1 1 aside — Limitation Acts IX of 1S71 and XV 
of 1877 sch II art 178 — No law of limitation 
applies to proceedings taken by a Collector under 
Bombay Act V of 18o2 The words in tho first sec 
tion of that Act no portion of a bhag etc shall bo 
liable to seizure sequestration attachment or sale 
by the process of any Civil Court, mean that no 
portion of a bhag shall be seized sequestered attached 
or sold by the process of any Civil Court and any such 
seizure sequestration attachment or sale is thereby 
rendered absolutely illegal and void S 3 of the Act 
has no hearing on sales by order of a Civ ll Court but 
is intended to apply to unlawful sales and alienations 
of portions of bhags made out of Court or by private 
individuals It is under a 2 that the Collector is 
authorized and bound to move in order to get the 
process of a Civil Court sct\os do or quashed. Coi 
xectob op Bboack v Desai Kaqiiwath 

[I I< B 7 Bom 648 


BOMBAY ACT-1803—' V-concM 
s 2 — Sale of a portion of a bhag tfl 

execution of a decree —Process for Sale-Collector's 
right to get the process quashed —The appellant was 
the mortgagee of a portion of a bhag under a ®ort 
gage dated 18SO and in a snit brought upon the 
mortgage obtained a decree for sale of the mort 
gaged property An attachment was Issued and an 
order for sale was made Thereupon the Collector 
applied under s 2 of Bombay Act V of 18G2 to 
set aside the attachment and order for sale Held 
that tho mortgage of a portion of a bhag was nnlr» 
ful under s S of the Act and a pnW* 
been issued for the sale of such rorticm tbe 
tor was entitled to have it quashed £ anchoddas 
Doyaldas v Banchoddat Nanalhai I h** 
Bom 631 distinguished. NaM^AM^CoU 
tobopBboacii I It K 




1 Bhagdan and 

tenures Sale of unrecogni ed portion of W 

Procedure Coi, 18,9 , 

share in a bhagdan or narvadan viU&ge other ban 
recognized subdivision of such bhag or share 
a building site appurtenant to it u t 

e S of Bombay Act V of 1862 and a 
creditor cannot in execution of his decree 
law by describing his debtor’s "eP^to^po . 

bhag aa his ngbt title and interez* in 
bhag- 1 for under. 213 of the Code of C.vd 
cedure the creditor is bound to specify fch #J j, e 
share or interest to the best of his belief or _ . 

has been able to ascertain the same « iB t 

sale of an undivided share in a bhag bo J t j,s 
even if it be the purchaser cannot w 1 ? M 
possession of any particular portiOT of tt ^ faQ Jo 
representing the share of his deb or All . tl0n 
,s to sue for partition But i « 

could be made Aedbsib NaSABVANji gQl 

Natha Amiji I Ii k 1 *** 

s 

ded share of a bhag Alienation of—L ia tbe 
of an undivided portion of a hhag d otll j(T 

bhag to a person who is not J 
b 3 of Bombay Act V of HirA 

dissented Pabspotajt BhaishANKab l7 g 

Pasaq 1 L 14 » i0 

BOMBAY ACT— 1862— VI (Tnluhhdari 

Act) . „ n-jQ 

See "Laud Keventtb 13 Bom , Ap 
See SeeYice Tbncee^ ^ ^ j Bora 68 3 


tn Ahmedabad Zillah 

Act (Bombay Act Yl of 48C-) Merest o| 
khdan villages the « fc ht titlv 
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BOMBAY AL'i' — concluded 

— 1878— TV 

See Bombay Municipal Act 

See Bombat AbcaRI Act 

1870— V (Land Bevenue) 

See Bombay Land Be* bnue Act 

VI 

See Bombay Port Trust Vct 

— VII 

See Bomba? Irhioation Act 

1880-1 

See Knori Settlement Vct 

1881— V 

See Bombay Toils Act Amendment Act 

-1884 -n 

See Bombay District Mcnicwal Act 
1681 

1888 III 

See Bombay General Clauses Act 

See Hereditary Offices ActAmbndment 
Act 

— 1887-IV 

See Gambling (Bombay Act 1\ op 18S/) 

1888 -m 

See Bombay Municipal Vct 18*58 
VL 

See GUJARAT TAXDEIIDAB3 ACT 
1800-1 

See Gambling I LH 16 Bom 283 
p. X. B 17 Bom. 184 

II 

See Bombay Salt Act 

IV 

See Bombay District Police Act 

BOMBAY CIVIL COURTS ACT (XIV 
OF 1898) 

See Cases under Apteal— Bombay Acts 
—Bombay Cn il Courts Act 

[RLE 12 Bom 675 
See District Judge Jurisdiction op 
[ILE.5 Bom 65 
0 Bom A C„ 188 
LL.B 14 Bom 627 
I L. B 16 Born, 107 
SeeFxECutiON op Decree— Transfer op 
Decree job Execution etc 

[O Bom. 113 


BOMBAY CIVIL COURTS ACT (XIV OF 
1896) — continued 

See Casks tjndeb Subordinate Judge 
J pbis diction op 
See \ ALCATJON op SriT— Sms 

[L L. R , 12 Bom., 675 
■ ■ B9 0 and 10 

See Hi on Court Jurisdiction of— 
Bombay— C rrix 

[ILB 20 Bom 480 

— — - - 8 lQ—Caeet referred by Dietriet 
Judge to Assistant Judge for trial — Mi tcella 
neons applications — Land Acquisition Act (JC of 
1870J — References to District Court by the tollec- 
tot — Succession Cert Jicate Act (VJ1 of 1869 ) — 
Guardians and Wards Act (CIII of 1890) — Applt 
Cations under special Acts — Although the expret 
•ion miscellaneous applications in t 1C of the 
Bombay Civil Courts Act (XIV of 1869) may be 
large enough to include references by the Collector 
under the Land Acquisition Act (\ of 1870) the 
latter part o! s lb as it stood before that section 
was amended by Acts \ II of 1889 and VIII of 
1890 indicates that it was not the intention of the 
Legislature to empower a District Judge to refer to 
an Assistant Judge applications under special Acts 
for disposal Assistant Collector op Prant 
Basssik t ArdYSjr Frxmji 

[IIE.,18 Bom 277 

B 24 

See \ aluation op Suit— Suits 

[U1U Bom 628 643 

b 25 

See Jurisdiction— Question of Juris 
.diction— W bond Exercise op Juris 
diction I. L R 8 Bom 31 

See ^ ALUATION OP SUIT— SUITS 

[lli B, 8 Bom 31 

B 20 

See Valuation op Suit— Appeals 

[L L R 20 Bom 285 
I L R. 22 Bom 663 

8 27 — Poteer to hear ' appeals 

— Potter to hear question of l nutation — Practice — 
Where a District Judge admits an appeal filed be- 
yond time and the appeal is referred for disposal 
to a Subordinate Jitd^e with appellate power* 
the Subordinate Judge ha* the power to consider 
whether the delay In presenting the appeal L stiffi 
CKOtly accounted for The power to hear an 
appeal conferred by « 27 of the B i in bay Civil Court* 
Art (XIY of 1SG9) include* also the power to hear 
any question as to limitatnn relating thereto JIclxa 
Amad r Kbishnaji Danish God bole 

[L L R 14 Bom, 694 

8 32, 

See Ciul Procedure Code e 42 J 

P-L.E. 20 Bom. 687 

See Collector 

[I L. R. 1 Bom. 318 628 
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DIGEST OF CASES 


( 8Sfl ) 


BOMBAY CIVIL COURTS ACT (XTV OP 
1896) —concluded 

Sec Maklatdab Jurisdiction op 

[L L R , 23 Bom 701 
Bombay R (venue Jurisdiction 


Ad (X of 1676) s 15 — Guardian under Minor 
Act XX of 1864— Officer of Government — The 
hazir of ft Civil Court who is appointed guardian of 
the estate of a minor under Act XX of 18G4 is not 
an officer of Government within the meaning of t 32 
of Act XIV of 18C9 ns amended by s 16 of Act 
X of 1870 An officer of Government m order to 
come within those enactments must ben party to a 
suit in lug official capacity Mohan Iswab e 
Baku Iter a 1 L R 4 Bom , 638 


BOMBAY DISTRICT MUNICIPAL ACT 
(XXVI OF 1850) 

See Contempt op Coubt — Fenai Code 
e 174 6 Bom Cr 33 

See Conviction 6 Bom Cr , 103 
See Fine 7 Bom Cr , 65 

See Magistrate Jurisdiction op— Spe 
cia i. Acts— Act XXV I op 1850 

[3 Bom. Cr , 30 
6 Bom , Cr , 10 
8 Bom Cr 12 39 
See Kctsance— Miscellaneous Cases 

[1 Agra, Cr , 34 

Se e Penal Code b 18S 

[6 Bom Cr 33 
See Ppbiic Sbevant 4 Bom A C , 03 
[6 Bom Cr 33 
See BionT op Suit— Municipal Opficeb 
Suits against 7 Bom A C 33 
P L B. 22 Bom 384 

See RULBS MADE UNDER ACTS 

[8 Bom., Cr , 39 


BOMBAY DISTRICT MUNICIPAL ACT 
(VI OF 1873) 

See Collector tLEl Bom 628 


- B 3 — Place 


Definition of— 
&g defined 


■Ota of 


d house — The word place 
of Bombay Act VI of 1873 does not include a house 
or ota of & house In re the petition op Paba 
Khojx I L E, 0 Bom 272 

• and 8 11 -Street-Court 


— Public right of icay — Removal of erection — The 
plaintiff was the owner of two houses and mortgagee 
of a third house out of a set of six which surrounded 
an open court in the town of Dhandhuka and which 
including the court originally belonged to a single 
mdi idaal The plaintiff built an ota or verandah 
and put up a wooden bench in front of his house 
wluch the municipality of the town ordered to be 
rcroox ccL In a suit by the plaintiff to have this order 
set mi le the District Court found that the occupant 
of each house had the right of way across the court 


BOMBAY DISTRICT MUNICIPAL AC] 
(VI OF 1873)— continued 
which was used as the means of access to the bonso 
which suiTonnded it by persons having business vritl 
the house holders Meld that such limited access bj 
tho public was not sufficient to show that the court 
ceased to be prn ate property and was converted into 
a street vesting m the municipality withiu the 
meaning of ss 3 and 17 of Bombay District Uunicipal 
Act VI of 1873 and that the municipality hadn't 
any nght to interfere u ith tho plaintiff s erection 
whatever liability he might have incurred to an action 
by any of the other house holders who occupied the 
court Kalidas r Municipality op DrandRuea 
[I L.K., 6 Bom , 680 
1 fi 11, cL (1)— notice of meeting 


Omission to give — Validity of resolution passed — 
Tho provisions of s H cl (1) as to notice of meeting 
are not directory but obligatory and notice to all the 
commissioners of tho meeting being ft material part 
of tho machinery provided by the Act for imposing a 
legal tax was ft condition precedent to the validity of 
tint tax Consequently where a resolution was cons 
to without conforming to those provision# it was hew 
to be not legal and whether sanctioned or not by 
Government it always retained its inherent dc 
Josnr Kalidas Set abeam t Dakor Town Muni 
cipauty LL.R. 7Bom,309 

2 — Pomlay Municipal Act 


(Bombay Act II of 1S84) t 67— Liability to pay 
taxes — llalalkhore tax — Water tax — Notice by 
municipality— Burden of proof —Presumption 
Bvidence Act I of 1642 s 117 ill (c) -A <kfm 
dant who m answer to a claim for arrears of taxes oy 
a Bombay district municipality alleges thatjhe^ 


. illegal (lj because no notice had been girenhi 
under s 67 of Bombay Act II of 1684 (°) bem 3 « 3 
no notice- had been issued by the municipality ‘ 


been issued by the municipa ,111 iy 1 
commissioners under s 11 of Bombay Act VI ot . 
must prove the defence and in the absence ol » 
proof the Court will presume that the mnuicip / 
used the regular procedure and that tho C3 ® . 
course of business has been followed in tho r» rtK v 
cases The liability to pay the halalkhore tax 
not arise until after notice has been given unoer 
of the Act (Bombay Act II of 1884) MiWiOTWJ 
of Sholapub c Sholapur Spinning ^and >vea 
Company ILB.20 Bom- 7dJ 

• u 14 

See Tight op Suit— Municipal Orn 
cebs Suite against „ s < 

[I l R 22 Rom as* 

17— Public //rtvf— 


Municipal Act ( Bombay Act III of 

In a suit brought by the plaintiff against the mu & 


cipabty of Ahmedabad the question was 1* , 

certain street was a public street *4bin tbef™ 
plation of the Bombay District Municipal \ ^ 

bay Act VI of 1873) ThcAJistr.rt Jndge ^ 
evidence and having regard especially t° ** ^ 
the street in question was protected by a 


ssreei in question was wtM 

ight by a polia or watchman who uvea t!l c 
1 and was under the control of and r# J 


gate and was under the control of »nn P» tlicr# 
owners of the bouses in the Btrcct — Meld 
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BOMBAY DISTRICT MUNICIPAL ACT 
(VI OP 1873) — continued 
had been no de heat ion of the land to the public and 
that the public had n< t acquired such a n"ht of 
going over it as to male it a public street vested in 
the municipality On second appeal by the defen 
dant the High Court refused to interfere with the 
declaim of the lower Court In the absence of a 
definition of a public street in the Bombay Distnct 
Municipal Act the High Court refused to apply 
the definition contained in the City of Bombay 
Municipal Act (Bombay Act III of 18S8) Ahmed 
abad Municipality r Mamlak Udenaiii 

[I L.R. 20 Bom 140 

2. and 8 33— Street— 

Authority of the municipality under » 33 — Ctnl 
Court i interference icilh the discretiongi en to jwi 
he todies — The word street in s 17 of the Bom 
bay District Municipal Act (VI of 1873) means and 
includes not merely the Burfacc of the ground but ao 
much above and below it as is requisite or appropriate 
for tbe preservation of the street for the usual and 
lutended purposes The plaintiff proposed to make 
a balcony projecting over a public road The mum j 
cipalvty objected to the work aa au encroachment I 
on a public street He therefore sued the municipal 
ity to establish his nght to build the proposed bal 
cony Held that bo far as the column of space 
standing over the street was vested m the municipal ! 
jty the plaintiff had no n~ht to occupy it with a 
balcony which by intercepting light and air would 
gveatly impair the use of the area as a street S 33 
of the B 'tnbay District Municipal Act 1873 gives the 
municipality a discretion to issne such orders as it | 
thinks proper with reference to a proposed building 
Civil Courts caunot interfere with that discretion 
unless it is exercised in a capricious wanton and 
oppressive manner The plaintiff was the owner of 
two houses on each side of the passage of a khidki 
or open square containing three or four other houses 
He proposed to connect the two houses by building a 
story across the passage at such a height as not to 
interfere with tho passage of those who were entitled 
to go to and fro Ho applied to the local tnunici 
pal ty for permission to build in tbe manner he 
proposed. The municipality forbade the work 
the ground that it was likely to interfere with the 
access of light and air to the neighbouring houses 
The plaintiff thereupon sued tho municipality to 
establish his nght to build the proposed structure 
It was contended for the plaintiff that the munici 
pality ought not to have refused permission in the 
interests of the neighbouring honse-hnlders who were 
able to protect their own rights in case of injury 
Held that the suit would not he as tho order of 
tho municipality refusing permission was not an ’ 
reasonable one under the circumstances of the a 
Held further tliat the authority of the municipality 
was not m any way affected by the circumstance that 
the proposed erection mi ht be au encroachment 
on private rights subjecting the plaintiff to an notion 
by the persons injured. Naoab \alab Is aes i i 
Municipality of Dhasduuka 

[LL. Ik 12 Bom 490 

L a. 21— Disposal If Government 

of objection* to tax — Jurisdiction of Civil Court — 


BOMBAY DISTRICT MUNICIPAL ACT 

(VI OP 1873) — continued 
S 21 wlncli enables the Government to d spose 
of objections made to a tax by the inhabitants of a 
town is quite consistent with the well established 
juri diction of the CiwI Court to decide as to the 
validity of any fresh tax or impost and affords no 
suff cient ground for tbe conclusion that tho intention 
of the Legislature was to take away that jurisdiction 
Josm Kaiidas Setakbau r Dakob Town Muni 
cifality I L R 7 Bom 399 

2 Octroi duties— Imposition 

of tax — Inhabitants objections —Consideration 

ty municipality and opinion — The require 
ments of cl 2 s 21 of Bombay District Muni 
cipal Act VI of 1873 winch enacts that any 
inhabitant of the municipal district objecting to 
such tax toll or impost may within a fortnight 
from the date of the said notice send his objection 
in writing to the municipality and the municipality 
shall take such objection into consideration and 
report their opinion thereon to the Governor in 
Council is not satisfied by the Chairman of the 
Managing Committee consilenng the objections of 
the inhabitants and reporting his opinion to the 
Governor in Council or Jus representative the Com 
missioner of & Division The provision for forward 
ing the opinion of the municipality on the objections 
is an essential part of the machinery provided by 
that section for the legal imposition of n tax 
MuNiciPAimr of Poona r Mohanlal 

[L L E, 9 Bom El 

3 8 21 els (1) and (2)— Bombay 

District Municipal Act Amendment Act ( Bombay 
Act II of 16S4) , 27 cl (7) and, 32-Tax 
imposed by mun cipahly --In 1691 the nramci 
pality of Surat appointed a committee to revise the 
taxation of tho city proposing to reduce some of the 
existing taxes and imp so other* with a view ( inter 
alid) of obtaining a better water supply for the city 
A scheme of taxation drafted by the committee 
was subsequently adopted by the municipality sad 
it included a new h>use and property tax The 
municipality then issued • notice with regard to 
this last-mentioned tax under the provision* of a. 21 
of Bombay Act VI of 1873 setting forth the parti 
culars of the proposed tax and requiring objections 
to be lodged within a fortnight from the date of the 
notice A number of objections were received 
which were laid on the table for twenty-one 
da) a for perusal and consideration by the municipal 
commissioners At the end of that time a 
special meeting of the Commissioners wit held, 
at which it was res lved that (he (hjcctlons were 
invalid and the scheme and the nil <s with regard 
to the levying of the tax were f rw srded to Oorenj 
mont anl were sanctioned The |L InUffs sued for 
an injunction restraining the municipal tv from 
levying the tax contcn ling that ft was illegal, on 
the ground (11 that tl ere was no municipality dfsir 
on* of Impo ing the Ur for any of the purpMcs 
allowed by tl e Act inasmuch si tie remans i men 
who passed the re* latl n to Impose the tax dil net 
know for what purpose the Ui «u to he Impo* I t 
(*) that the resolution i_pon_g the Ux w»* illegal 
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BOMBAY DISTRICT MUNICIPAL ACT 
(VI OP 1873} — continued- 
because the notice calling the meeting of the 
comnu'sionera which passed the resolution did not 
specify this tar ns the object of the meeting (3) 
that the notice given under s 21 of Bombay tet \ I 
of 1873 was bad as it did not shite the pnrpose of 
the proposed tax (4) that tbe nature and the amount 
of the tax -were not sufficient!) stated in the notice 
(5) that the notice ought to have stated the mode 
in which tbe valuation of property for the purpose of 
tbe tax was to be made (G) that tbe objections of the 
rate-pavers were not sufficiently considered (7) that 
it did not appear whether the tax was to be paid in 
advance or not and (6) that the assessment of the 
tax was made on a wrong basis. Held that the 
purpose of the tax was sufficiently In own to the 
commis loners (2) that the resolution imposing the 
tax was not invalid although the notice convening 
the meeting did not specify the object of the meeting 
(3) that the notice need not specif) the purpose of 
the tax (4) that as to the nature and the amount of 
the tax the notice was sufficient as it stated that the 
amount would depend on the valuation of the 
propert) (5) that the notice need not define tbe 
mode of valnation (G) that the objections were 
sufficiently considered (7) that the tax was to be paid 
partly m advance (8) that the assessment would 
not affect tbe validity of the tax but would give a 
right of appeal to have the valuation aet nght 
Held therefore that the tax was legally imposed. 
Scbat Cm ilcvjcrPAUTX r Ocithavabaji Jau\a 
bas ILK 21 Bom 830 

a 24 

See Jurisdiction of Civil Court— M wt 
octal Bodies LLK 24 Bom 600 


I. — 8 33— Sanad under the Bombay 

City Surrey jiet (Bombay Aft IV of 1868 ) — The 
nght of the municipality to Call for the production 
of the tanad — Under s 33 of the Bombay District 
Municipal Act (Bombay Act VI of 1873) the 
municipality has no right to insist on the production 
of a sanad issued under b 10 of the Cit) Survey Act 
(Bombay \ct IV of 1668) before granting permission 
to build. Iv he Jam nad A3 Dulabdas 

[I L.R 15 Bom 516 


2 Demolition of bu Iding — 

Suit for damages — Plaintiff having built a new wall 
on the site of an old wall including the old founda 
tions the municipality pulled the wall down. Plain 
tiff thereupon sued the municipality for damages 
The Judge rejected the claim for damages Held 
that the budding of a new wall on the site of the old 
wall including the old foundations was not an 
addition to the existing budding within the meaning 
of » 33 of the District Municipal Act (Bombay Act 
VI of 1S"3) The municipality was therefore 
liable m damages for any expenses which the plaintiff 
was put to by their pulling down the wall Kbishnaji 
A AH AVAN FOKSRE V McxICtPALITV OF TASOAOV 

[L1R 18 Bom. 547 
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- Notice of proposed build ng 
Higlt of muntr polity to demolish bu Id ng 
erected without permission to luild —On the IStb 


BOMBAY DISTRICT MUNICIPAL ACT 
(VI OF 1873 ) — continued 


August 1800 plaintiffs Bent a notice to tbe town 
municipality of Umreth intimating their intention 
to erect a building on their land, and giving a rough 
sketch plan of the land intended to be budfc upon 
In this notice plaintiffs did not expressly state their 
intention to build the wall \n dispute On tbe 2Sth 
\ugost 1890 the municipality wrote to the plain 
tiffs requiring them to furnish apian showing the 
design of the proposed building with its measure- 
ments On the 30th September 1S90 the plaintiffs 
without furnishing the plan as required built a wall 
on their land Thereupon the municipality gave a 
notice to the plaintiffa requiring them to pull it down 
as it has been built without their permission. The 
plaintiffs having failed to comply with this notice 
the wall was demolished and its materials were 
carried away by tbe municipal servants Thereupon 
the plaintiffs sued the municipality to recover 
damages for tbe wrongful demolition ef the w&H 
Held tliat tbe plaintiffs had contravened the proti 
nous of cl 1 of s 33 of Bomba) Act \ I of 18i3 
inasmuch as the) had built the wall without giving 
any notice or (if they did) gave notice without 
affording the information required by the mntnei 
pality The mumcipahty were therefore justified 
in ordering tbe wall to he demolished Datb Uabi 
Siiankae r Town McvicirAUTr of Ustbeth 

Hill 10 Bon, 27 

4 * Building' beyond area 

for which permission t s granted— Omission to 
yire notice of building— Power of municipality to 
order alteration or demolition of a building erected 
loithout notice or in excess of the perm ssion — 
Under the Bombay District Municipal Act, where 
an owner having obtained permission under » 33 to 
build on one portion of bis land, builds on another 
portion without having obtained fresh permission if 
such part of his building as is outside the limits for 
which permission has been granted is built withon 
notice tne municipality can in their discretion orue 
it to be demolished BHAWAMsnAVEAB r r ®* 7 
Crrr Municitaijty 1 LK. 21 Bom lot 


< and b 4Z—D *cr*t on *£ 

i cipahfy to fate action under s 33 el ( £ 
irt * power to interfere with such disfret on 
suit for an injunction to restrain a mum ipaiuy 
removing a certain building or construction l* 
action for anything done or purporting to ftav , 
done in pursuance of the Aet within the mean g 
a 43 of Bombay Act II of 1854 Such » 
therefore be brought without giving prcvioas » 
to the municipality Apart from the proiris 
s 33 of Bombay Act VI of 1873 it is only «*"*?£ 
of a building is vested m a municipality on 
that this body is empowered whether hy » 4- , . ' 
any other section to take steps f r the re" 1 ^ 

budding The discretion of taking action : « « 
wise under the 3rd clause of a 33 i* TC * thpr 0 r 
municipality which alone can determine^ _ ^ 
not the removal of a budding erected com ry 
provisions of s 33 is or is not a TwbtJ 

promote the public convenience If the m Jl , , 
adopt the proper procedure no Court caa 
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BOMBAY DISTRICT MUNICIPAL ACT 
(VI OP 1873 ) — continued 
decision on the ground that in the opinion of the 
Court tlie removal of the building is not likely to pro- 
mote public convenience The I egislaturel vs confided 
to the municipality and the municipality al me the 
duty of decilin" what measures within its legal powers 
are for the public com enienee and its discretion is not 
subject to control by the Courts Pat El Pana 
ttuaxo OiBDnAE r Ahmedabad Municipality 

[I. L H 22 Bom 230 
— — — 8 38 — Prtry power of municipality 
to order to be built by owner of a house — Stic/ order 
not tmperalt c but perm\ss\ e — Discretion of 
Court — The terms of s 30 of Bombay Act VI of 
1873 are not imperative in requiring a municipality 
to call on the owner of a house to build a pnvy but 
are permissive leaving it to the discretion of the 
municipality to determine when the power conferred 
on them shall be exercised. Accordingly where the 
plaintiff coinplaine 1 that the defendants had erected 
a pnvy an close to hit house as to be a nuisance and 
tl e lower Appellate Court found it to be a nuisance 
l ut rejected the plaintiff s claim on the ground that 
the defendants had crectc l the same under the orders 
of the municipality issued under s 31 of the Act — 
Held reverting the decree of the lower Appellate 
Court that the municipality had no authority to 
order the defendants to erect the pnvy rcgardlets of 
the plaintiff's nght and that the defendants there- 
fore could not plead that they acted under the orders 
of the municipality The Hi^h Court directed an 
injunction to remove the pnvy Within three months 
from the dato of its decision Japib Sahpd r 
Kadid Kihiman I L It 12 Bora 634 

8 42 cl (1) and as 48 and 75— 

Kcmoral of obstruction in public street — hot ice of 
removal — Corporate bodies — Practice — S ill for tn- 
j unction — Under the District Municipal Act (Bombay 
Act VI of 1873) a municipality 1ms power to have 
all obstructions in a public street removed whether 
the obstructions were placed there lawfully or not 
The only distinction which the Act draws is between 
obstructions erected or placed before the Act came 
into operation and those which have been erected or 
placed since it came into operation As tothe former 
s 42 cl (1) of the Act provides that nc tice should 
he given and if legally placed on the street com 
pensation should ho awarded for their removal As 
to the latter the municipality can remove them under 
■ 43 even without giving any notice The public 
1 ave a nght of passing over the whole of a street if 
it is a public street It is not the practice of the 
Court to interfere with corporate bodies unless they 
nre manifestly abusing their power Ahmed ad ad 
MUNICIPALITY r MANUAL Udenath 

P L R, 19 Bom 212 

— — e 48— re erection of a structure /or* 

merlj existing not n/li» fie sect on — S 45 of the 
Bombay District Muni ipal Act 18/3 refers tithe 
erection of a thing for the first time and not to the re- 
crcction of an old structure which lia 1 been taken down 
for a temporary purjwse only The accused was the 
owner of a shop m a public street at Thana The 
•hop had planks attached to it in front overhanging 


BOMBAY DISTRICT MUNICIPAL ACT 

(VI OF 1873)— continued 
a public gutter These planks had been in existence 
before the District Municipal Act came into opera 
tion at Diana. In Apnl 1897 the planks were 
temporarily removed under the orders of the plague 
authoriti s Die plague having ceased the accused 
replaced the planks in October 1897 without the 
permission of the municipality For this he was 
prosecuted and fined under s 48 of Bombay Act VI 
of 1873 Held reversing the conviction and sentence 
that the refixing of the planks was not an erection 
witlun the meaning of g 48 of the Act KhLh 
Govind t Municipality of Thana 

[ILE 23 Bom, 248 

See Eshan Chakdeb Mitteh r Banket Behaei 
Pal ILL R 25 Cale , 160 

and Municipal Council Tanjoke r Vista hath a 
Bau LLR 21 Mad 4 

1 B 64 — Of ensue liquid — Allowing 
waste or dirty water to run on to public street — A 
person does not render himself liable to a penalty 
under s 54 of Bombay Act \ I of 1873 for allowing 
mere waste or dirty water to run 'from Ins premises 
on to a pnblie street unless the water is offensive 
In be Guxabdao Bhaidas 

(I Ii R 20 Bom 83 

1 s 66— Selling vegetables w verandah 

of house — Selling vegetables on the ota of a house is 
sot using the ota as a market within the meaning 
of s 66 Accordingly a person who sold vegetables 
on the ota of his house was held not thereby to have 
committed any tffence under* 66 of the Municipal 
Act (Bombay) VI of 1873 In be the petition of 
Paba Kuoji I L B. 0 Bom 272 

2 Sale of frvtt in a pnrate 

shop— Power of the municipality to pre tent such a 
sale — iTarket Definition of — The municipality of 
Ahmedabad issued a notification to the effect that 
no one should within six hundred yards of the 
municipal market open or cstabl sli a shop for the 
purpose of selling vegetables or fruits without a 
license and that if any one acted in contravention of 
this notification he would he dealt with according to 
law The accused hired a house and opened a shop 
for selling fruit within six hundred yards of the 
municipal market without obtaining a license from the 
municipality Die second class Magistrate convicted 
and sentenced each of the accused to pay a fine of 
ft 5 The District Magistrate, relying on the case of 
In re Paba Khoji t L S 9 Bom 2 2 reversed the 
conviction and sentence Held that what the mum 
Cipality had authority to direct under ■ 66 of 
(Bombay) Act VI of 16/3 was that no place other 
than the municipal market or other place* licensed 
as markets should be nsed by any body as a market 
but they had no authority to issue a notification 
affecting other places which might be nsed for selling 
vegetables etc otherwise than as a market that inas- 
much as the using of the shop by the accused was 
confined simply to the selling of fruit and not of 
“vegetables in the popular tense it could not be 
affvtcd by the prohibition contemplated by «. 66 of 
the Act that if the prohibition cf the municipality 
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BOMBAY DISTRICT MUNICIPAL ACT 
(VI OP 1873)— continued 
was meant to affect the private rights of persons to 
use thur shops for selling their own commodities 
that would amount to an excess of the authority i 
f erred by the District Municipal Act (B mbay) \ 
18(3 that the shop used by the accused for the silo 
of their own commodities was not a market within 
the meaning of a CO of Bombay Act U of 1873 
Mayor of London v Lair 40 L J Q Ll 144 and 
Mayor of Manchester v Lyons L B 2 Ch D 287 
followed The case of In re Paha Khoj > I L T 
Bom 272 explained Queek Empeess r Magax 
llARJIVAS I lull 11 Bom 109 

— - S 73— Power of the municipality 

to suppress caste feasts On the outbreak of cholera — 
Meaning of the tcords tale such measures as may 
le deemed necessary' — Penal Code s 159 — Coa 
struchon of statutes — The City of Ahmedabad being 
threatened with an outbreak, of cholera tho president 
of the local municipality acting under s. 73 of 
Bombay Act \ I of 1873 issued an order in the form 
of a proclamation prohibiting the holding of caste- 
feasts when over thirty persons were to assemble 
After the promulgation of thu order the accused gave 
a feast m a private house to upwards of thirty people 
of his caste He was thereupon convicted under 
a. 183 of the Penal Code for disobedience of an order 
duly promulgated by a public servant and sentenced 
to pay a fine of R35 Meld (reversing the convic- 
tion and sentence) that s 73 of the Bombay District 
Municipal Act (VI of 1873) did not empower the 
municipality to place an interdict on people meeting 
together to cat and dnnk in their own houses The 
words m the section take such measures as may bo 
deemed necessary to prevent meet or suppress the 
outbreak imply in themselves something actively 
to be done by the municipality rather than any lum 
tat ion to be imposed on the private rights of tho 
citizens in their relations of daily life Special 
measures for tho health of the town — such os sulphur 
fumigation daily flushing of sewers insistance on 
good honse sanitation isolation of infected districts 
and other similar steps to be taken by the authorities 
themselves — fall naturally within the meaning of the 
terms of the section The Court ought not to strain 
an Act In favour of an interference with pnvato 
rights which is not justified by the primary sense of 
the language Queen Eupbess r Uabuau 

[LL E 14 Bom 180 

1 — B 74 and B3 38 39— Notice 

ly municipality — Offence under Act — Non compli 
ance with notices issued by the municipal ty under 
s. 36 or cl 1 of s 39 of the Bombay District 
Municipal Act \ I of 1873 is not an offence punish 
able under the Act as cL 1 of a 74 of that 
Act docs not apply to either of those provisions 
The latter clause applies only to the 2nd clause of 
e 39 Ik bb^TVeaeam IithAl 

[I L B. 2 Bom 527 

" and 6 33 — •* External 

alterat on —Opening of a new door Kay m a luitd 
tng « e thovt not ce to municipal ty —Opening a new 
external door « external alteration of the 
building m which the door is opened and such act | 


BO MBAY DISTRICT MUNICIPAL ACT 
(VI OP 1B73)— continued 
done without the notice to the municipality cm 
templated by s 33 of Bombay Act II of 1873 
is an offence punishable under e. 74 of the same 
Act Semite — Where such act does not cause any 
inconvenience to any person a slight nominal fine 
is an adequate punishment Qcbek Esifbess r 
Gujuia L Ii K. 9 Bom., E88 

s 84 


See Boiebai Distbict Municipal Act 
1884 s 49 ILE.18 Bom , 40 0 
See Mi ois tsa te Jubisdictiov op— O ns 

UAL JPBI3DICTI0K 

[1LE, 18 Bom , 443 

1 ■ ■ ■ Mature of proceedings tile* 

under s 84 for the recovery of municipal tares — 
Magistral?* duty under the section —A pro* 
ceedtng beforo a Magistrate for tho recovery of 
municipal cesses and taxes instituted under s 84 of 
Bombay Act VI of 1873 is a criminal prosecution 
and must be conducted in the manner prescribed for 
summary trials under Ch. XXII °f the Codo of 
Criminal Procedure (Act X of 1882) In such a 
proceeding a Magistrate is not bound to order pay 
ment of the full amount claimed by the mumci 
pahty but must satisfy himself a* to the extent 
of tho defaulter’s legal liability before passing any 
order against him Mraicn-iurv op Ahmedapid 
JCJD fA Ptoja I. L Ii., 17 Bom, 731 

2. Contract to collect a tat 

letted ly a municipality — Suit for money due 
under such contract — A person who had obtained a 
contract to collect a certain tax imposed by a district 
municipality having faded to pay over the money 
due under the contract at the stipulated ton* was 
convicted by a Magistrate under • 84 of thd Bombay 
District Municipal Act (Bombay Act VI °f to7J; 
and ordered to pay it to the municipality with mtmyj 
and also to pay a fine and Court fte charges 
reversing the order that the section did not ipPJ 
Ik bs Jaqtj Saktbam LIE 22 Bom. 709 

v as amended by Bombay 

Act II of 1884 — Arrears of rent-Pen«Uy •» 
addition to arrears of rent — b 84 of the X 
District Municipal Act (Bombay Act VI or 1 
allows penalties to he imposed m addition to srr 
of cesses or taxes bnt it does not provide Ior 
imposition of a penalty in addition to the an 
of rent InbbKangit LL.E 32 Bom- 70S 

4 Taxation— Duty on SJ>‘ <** 

imported inthin municipal limits— Import'* 
Meaning of the word — A rule of the Than* 
cipality provided for the levy of .^ ro ?. 
certain articles when imported within the 
Municipal District Meld that goods merely F 1 ^ 
mg through the municipal district in the » 
transit to Bombay were imported {j 

meaning of the rule and were therefore i 
duty Ik be RAinxm Buakji r ^ ^ &i3 

Mouse valuation, f or /*'£*'£ 

of taxation— Valuation made ly municip 



I *3? J 


DICEST OF CAbE^ 


( 633 ) 


BOMBAY DISTRICT MUNICIPAL ACT 
(VI OF 1873)— co«M«t«rf 

— Magistrate > power to rente salvation 

Under the rales passed under the Bombay District 
Municipal Act B mbay Act VI of 1873) as amended 
by B -mbay Act II of 1884 the Municipality of Wu 
estimated the annual letting value of a house belong 
ing to the accused at 850 and levied a house tar 
of 112 8-0 J ilii payer applied to the manag 
ing committee for a reduction of the tax but his 
application was dismissed. Default having been 
msda in payment of the tax A was prosecuted under 
a 81 of the Act before a second class Magistrate 
He contended that the estimate made by the muni 
cipahty was too high and that his house would not let 
for more than 10 or 12 rupees a year The Magis 
trate took evidence on the point and found that the 
annual rental of the house would not exceed H12 
and he erdered payment of 12 annas only on account 
of the tax Held that the Magistrate had no power 
to go behind the estimate of value framed by tho 
managing co mm ittee under the powers given to it 
by the roles He ought to have accepted as conclo 
sive tho amount found by the managing committee 
to he the letting value of the house and held the 
legal liability of the accused to pay the tax based on 
this amount to be proved. Tho remedy of the accused 
if he considered his house assessed too highly was to 
apply to the managing committee and no other 
mode of redress was open to him Alunieipahty of 
Ahmtdabad v Jumna Punja I L 11 17 Bon 731 
distinguished Municipality or Wax r Kbisiinaji 
Gandadhab I. L R 23 Bom 440 

See Mobab r Bobsad Town Municipality 

P L.R.,24 Bom 607 


See Bombay Distbxct Municipal Act 
1884 s 48 IL B 16 Bom 19 
See Limitation Act 1877 e 14 

[ILB 8 Bom 529 

1 Suit against Mu net pa 

l tg for damage* — S 9G of Bombay Act 41 of 
1873 is not applicable to suits in the nature of 
actions of ejeetmont but only to suits for damages 
Joiiabmal c Municipality of Ahmednacah 

[LLE 8 Bom 580 

2 JUtgal tax — Botiee of ac 

ton for refund — lime within w4ic4 to Inny suit 
— Lim tat ion —On tho 18th March 1880 the Dalor 
Town Municipality acting under tho rowers con 
ferred upon them by the Bombay Act \ I of 1S/3 
convened a meeting at which it was res lved to 
impose a bonac-Ux on the town j and also another 
meeting on tho 2nd of April 1830 at which a classifi 
cation of tho houses was made and the rates fixe h 
The Revenue Commissioner N D„ on behalf of the 
Government sanctioned the resolutions on tho 2nd of 
Juno 18S0 Notice of the meeting of tholStbof 
March 18S0 was not served on three of tho comnna 
sioners they being absent at tho time from Dalor 
and no n tico specifying the business to be transacted 
therein was posted up at tho kutcherry as required 
bys 11 cl (1) of the Act. AT a houscliollcr 
scut a notico to the municipality on the 2elb of 


BOMBAY DISTRICT MUNICIPAL ACT 

(VI OF 1073)-coftc/u*<f 
January 1881 impeaching the legality of the tar 
On the 3rd of Jnne 1881 he paid the tax — namely 
82 — for which he had been rated and on the Gth of 
January 1882 he sued for a refund of the said sum 
from the municipality Held that the suit was not 
brought too late to satisfy the requirements of 
s 86 of the Act 4V lien the noticelof the 25th of 
January 1881 was sent by K he had no cause of 
action against the municipality for anything done 
no notice therefore such as is contemplated by 
s 86 was ever sent by AT and consequently there 
could be no final order on such notice from which 
the three months prescribed by that section woull 
run Quare — VVTicther s 86 of the Bombay Act 
4 I of 1873 aprhes to an action for mon y had 
and received. Josm Kaudas Sevakbam r Dakor 
Town Municipality I L R 7 Bom 399 

3 ' A o t see— Mumcipalitu— 

Mature of action — A person suing a municipality 
constituted by T mbay 4ct \ I of 1873 for the 
refund of money illegally levied from him as house 
tax is bound to serve a provious notice on the said 
municipality as required by s. 86 of the Act The 
object of that provision would jippear to be to give 
municipal bodies or officers who in the bond fide 
discharge of their public duties may have committed 
illegal acts not justified by their powers an opportu 
mty of tendeiing sufficient amends for such aetsbef re 
being harassed with an action 8 86 of the Act 
is not confined to an action of damages but is appli 
cable to every claim of a pecuniary character arising 
out of the acts of municipal bodies or officers who in 
the Bond fide discharge of their public duties may 
have committed illegalities not justified by their 
powers Rancuod 4 abajbhai r Municipality 
op Dayob ILB. 8 Bom 142 


BOMBAY DISTRICT MUNICIPAL ACT 
(II OF 1884) 

b 23 

See SurEriNTUNDENce op High Coutt 
— Civil Procedure Code b C2_ 

(I L R 21 Bom 279 

• B 27 

See Bombay District Municipal \ct 
18i 3 s 21 

[I L It 21 Bom 630 

1 s 48 — Bombay Uittr l Munici 

pal A't (Bombay Act 1 1 of JS73J * 66— Suit 
against mumcij ah(j for ejectment — Tlie words 
In the case of any snch actum f r damages in 

• 43 of tho Bombay Distri t Manic pal Act \mood 
ment Act (Bombay Act II of 1881) clearly sh iw that 
it was contemplated that there n ight Us action* of 
another description to which the provisions in the 
former paragraph would be applicable The section 
does not contemplate only m suits to recover monetary 
compensation for a wrun-ful a<-t A suit in 
ejectment— not being a suit brought to recover 
damages f r an act done or intended to be d< ne — 
was excluded under s 66 of the Bombay District 
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BOMBAY DISTRICT MUNICIPAL ACT 
(II OF 1854 ) -continued 
Municipal Act (Bombay Act VI of 1873) but being 
an action for an act done that act being the 
dispossession by the municipality with a view to 
being restored to possession falls under the provi 
eions of the first paragraph of s 48 of Bombay Act 
II of 1884 NagFsua c MtttrtciTALrrr or SnoLA 
m 1 L.R. 18 Bom 10 

2 — ■ i Suit against municipality 

for inlunction—hoUce of action « — A suit for an 
injunction to restrain a municipality from removing 
a certain building or construction is not au action 

for anything done or purporting to hare been dine 
in pursuance of the Act within the meaning of 
n 48 of B nnhay Act II of 18S4 Such a suit can 
therefore be brought without giving previous notice 
to the municipality Patel I’anacuakd Giedilab 
r Aiimedadad MDVJciPAMTr 

[L L. R. 22 Bom 230 

3 ■ - Bombay Act VI of 1973 

s ^6 — Purchase from mortgagee by municipality — 
&int by mortgagor to recover possession — Eject 
ment— Limitation — Lot ice — A mortgagee (defendant 
Wo 1) refused to give up part of the mortgaged land 
when the mortgage was paid oft in 1881 He 
remained In possession and in 18S8 ho sold this land 
to the Municipality of Mahad (defendant No 2) 
The mortgagor subsequently sued the municipality 
and its \ endor to rccov cr possession. 1 he municipality 
contended that the suit was barred by limitation 
under s 48 of the District Municipal Act 1881 
Held that the suit was not barred by s 48 That 
lection docs not apply to actions of ejectment brought 
against a municipality Such an action brought to 
try tl e title to land is not an action for anything done 
or purporting to be done in pursuance of the Act 
Lagusha v Municipality of Sholopur I L It IS 
Bom 19 distinguished IvAsniNATn Keshav Josrti 
i Gang ah ai I L R 22 Bom 283 

4 Ejectment suit against 

pm i a pah ty — Lot ice- — The plaintiff was the 

ltianular of the village of Dakor He filed an eject 
ment suit against the municipality of Dakor 
alleging that the municipality had illegally and 
v-ion 0 fully encroached upon a portion of the Gomti 
I ahe at Dakor by laying the foundations of a 
building which they intended to erect for the purpose 
if a dharmshala The municipality pleaded (infer 
aha) that the smt was bad for want of notice of 
n< lion tinder g 48 of the Bombay District Municipal 
Act 1881 Held (by a majority of the Full Bench) 
that the provisions of s 48 of Bombay Act II of 
1881 do not apply to actions for the possession of 
laud brought against a municipality Ter Parsons 
J — The provisions of a 43 apply only to actions 

f r the possession of land whereof the plaintiff has 
Vou dispossessed by the municipality acting or 
1 iTpt rting to act under some section of the Municipal 

Act which empowers them to take possession of or 

ust any one from that land Per PARADE J — S 48 

dxs not generally apply to suits for the possession 

1 1 in 1 except iu those cases where tlic claim arises on 
n r» unt cfs rac act or omissi n of the municipality 
whin it act* iu pursuance of its statutory powers and 


BOMBAY DISTRICT MUNICIPAL ACT 
(U OF 1884)— concluded 
encroach cs upon private rights Lagusha v Hum 
cipahly of Skolapvr I L It 19 Bom 19 over 
ruled Maxohah Gaxesii Taubekab r Davor 
WFN icn’AWTr I L. K» 23 Bom 28? 

■ ■ Suit for damages posses 

and injunction — A of ice oj action — In a salt 
brought against a municipality to recover possess! ® 
of a piece of land taken by it for damages for pullin'" 
down a wall on the laud aud for an injunction —Held 
tbat as regards damages the suit came under a 43 of 
the District Municipal Act 1884 bot as regard* 
pvsscssu n and injunction notice of action was not ne- 
cessary under the section SniDVALLAFFA h aean 
PAFPA 1 Gokak MrxiClPALITr 

[I L B, 22 Bom 805 

v - — Suit for specific per - 

formance of a contract or for damages for breach 
thereof — S 48 of the Bombay District Municipal 
Act 188-1 does not apply to a suit for the specific 
performance of a contract ot fw damages for breach 
thereof Municipality op FaUFIOI r MAW* 
Dclah burr LLE 23 Bom- 637 

7 • Suit for 

rettratn municipality — A suit was bnnghtpytn 
plaintiff figiunBl a municipality for an lnjuocti in , w 
restrain them from laying wa n pipes on hu « an ^ 
The lower Courts dismissed tho suit for want “ 
notice under s 43 of the District Municipal Art 
1884 Held reversing the decree that the suit «* 
not a suit for anything done in pursuance of tw ■*« 
but to prevent the municipality from do,D P.??* « 
plaintiff alleged to be an illegal act and that 1 1 « 
did not apply Haeilil Kanciiomal , r 
Masikciiasd I L.R 22 Bom. 039 

s 40 -Bombay District 

Ad f Bombay Act VI oj 1873) « I M-*«» E* 
ment of taxes— Penal Code fXLl . 

Penalty— Fine —Imprisonment «» .i 

payment of penalty —There is no d 
between tho word penahy f* ”* e “J , 073) and 
Distnct Municipal Act (Bombay Act » I Coda 

the word fine as nsc'd In s 04 of the 
(KL\ of 18G0) Imprisonment can therft 
swarded in default of any penalty Inflicted 
b 84 of the Municipal 400 


- s 57 


See Bombay District MnKie^A^^ *733 


BOMBAY DISTRICT POLICE ACT f 711 
OF 1807) 

See J nsJsmcTiox op CMtfiKAii Cou* 1 * 

LuboFEAN BniTisn Sobje^ts^ ,-,.^0 


— s 10 , j 

*”5°”" 1 xSTm Si 

IK1H.AV 1 E. KJ™ "Ig’Som « 4 5 * * * * * 11 
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BOMBAY DISTRICT POLICE ACT 
(VII OP 1807)— continued 

• b 23— Police officer Mow the past 

of Inspector rover of to protecvte —Criminal 
Procedure Code 1SS2 i 40o —Tlse provisions of 
s. £3 of Bombay Act VII of 1867 have cot been 
superseded by e. 4°o of tho Cr imin a l Procedure Co do 
(Act X of 18821 but are still In force Qceks Eu 
rsESa r HokkEBAPa LL.E, 8 Bom. 534 

• ■ — B- 27 — Prohibition of piano m pn 
raft house — S 27 of B-mbay Act VII of 1SG7 does 
not empower tbe police to prohibit the nso of toniiu 
In pnvatc home* Req r Lee mu CrrAKQo 

- [0 Bom 1E3 

. — — a 3. 28 29 — Order vjulcr i 23— Powers 

of Police under the Act t 23 —An order issued 
tinder « 28 of the Bombay District Police Act (VII 
of 156/) need not be in writing disobedience of a 
verbal order given under that section Is punishable 
under s. 29 The words of a 23 of the District 
Police Act which authorize the police to keep order 
In the neighbourhood of places of worship during tho 
time of public worship confer upon the police a 
power of regulating traffic and putting a stop to 
noises m the neighbourhood of places of worship 
during the time of worship but do not limit tbeir 
general powers of keepmg order at and within all 
places of public resort temples jatras or the like 
when necessary BeO r Basscji OraaiBAiP 

[7 Bom Cr 2 

— b 31. 


See Setteice— limnsoxiiEirr - Imprisoh 
MEET IE SZEACXT Or FlKE 

[5 Bom, Cr , 43 


— — Operation of section— Botifica 

tion By Government —Magistrate —Bombay Act 
VII of 1807 s 31 became at once operative m all 
places where a Magistrate was resident without 
Laving been specifically extended thereto by Govern 
ment notification Ezo c Keeps rv Kamsuet 

[6 Bom • Cr , 100 
■ — B 33 -Meaning of the word Booth > 

— Structure contemplated By the tectum Nature of— 
Structure not on public road and causing no nuisance 
to the public - The accused had a house on each side 
©f a public read. On the occasion of a wedding ho 
put bamboos across the street from the top windows of 
one house in to the top windows of he other house and 
laid a covering of cloth over the bamboos thusmakmg 
a canopy or awning over the street. It was at such 
a height that no obstruction or inconvenience whatever 
was caused to persons or animals pissing along tho 
street Tho accused erected the structure without 
the permission of a Magistrate or Municipal Com 
mission Forthis act the accused was convicted by a 
Magistrate under s. S3 of tho Bombay District Police 
Act 18C7 and sentenced to pay a fine cfBB Held 
reversing the conviction and sentence that the struc 
tnro erected by the accused was not a booth a ithin 
the meaning of «. 33 of Bombay Act VII of 1807 
The structure contemplated by the section must be on 
tho rend itself and cause some nuisance to the pub- 
lie As no part of the structure in Question touched 


BOMBAY DISTRICT POLICE ACT 
(VTI OP 1867)— conciurfed 
the road it could not he said to have been constructed 
on tbe road. Iir ee Kahalciiand 

n L R. 22 Bom 742 

42 

See Limitation Act 1877 s 14(1859 s 14) 
[10 Bom. 204 

BOMBAY DISTRICT POLICE ACT (IV 
OP 1800) 

— B 47 — Bight of the police to have 

free access to a place of public amusement or 
resort— race course enclosure —Races were held 
w a certain enclosed ground at Poona which belonged 
to the Military authorities and was lent for the pur 
pose to the Western India Turf Club The part of 
the ground to wluch the pul lie were admitted was 
fenced la by ropes and soldiers were stationed at 
interval i to prevent any persons entering or leaving 
tho enclosure otherwise than through tho passages 
provided for the purpose Tho Inspector of Police 
who was present on duty In that capacity contrary to 
the regulations prescribed by the stewards of the 
races crossed over the fencing ropes into tbe enclosure 
instead of going in by the regular entrance This 
was reported to the honorary secretary of tho club 
who had general charge of tho arrangements. Ho sent 
for the inspector and after an interview with him 
ordered two soldier* who were m attendance to keep 
order to puthim out of the enclosure They accord 
lUgly did so laying hands on him in the first instance 
but immediately at his request letting him go and 
merely escorting him outside Us thereupon under 
s. 8o3 of the Penal Code charged the secretary of 
the dub with using criminal force to a public servant 
m the exercise of Ins duty Held that the offence 
hud been committed Under s 47 of the Bombay 
Police Act 1890 the police had a right of free 
access totbo race-course Queen Empress r Ross 
[L L R. 22 Bom , 740 
L - — - B 48 ol (a) — Order at to conduct 

of procession — A District Superintendent of Police 
issued a notification to the following effect - No 
member of any sect can be permitted to proceed naked 
to the tirtb to bathe nor while there to bathe naked 
nor to pass the streets naked cn any account If any 
on e does this he will be dealt with according to law 
Held that this notification was not illegal or ultra 
vires It was not any order or command as to 
costume bnt merely a warning to the people that an 
Indecent exposure of the person wsa an offence under 
the law and would be dealt with as such Iv ns 
HtTKtrMriraiBAVA Gosayi L L R 22 Bom, 715 

2 • — — s 48 cL (b)— Axtsiwce — Boise 

—"JR ear a street Meaning of the words — Power 
of the police to regulate the playmv of tnusia t n 
prirate houses — S 43 cL (6) of Bombay Act 
IV of 1890 does not empower the District Snperrn 
teiident or Assistant Superintend nt of Police to 
stop music in private bouses Tbe words in the 
clause “ near a Btrect ” are intend’d to mean open 
•paces by the sides or at the ends of streets Ik re 
Jamnadas BurKnAjTOAS IL R 10 Bom. 737 
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BOMBAY DISTRICT POLICE ACT (IV 
OP 1890) — concluded 

■ as 61 and 62 

See AuziUErr 

[I L R 20 Bom, 394 

g 63 cL (2) and s 65— Refusal 

to attend m order to make a panchnama — The 
accused refused to attend to make a paucbnlma 
regarding an obstruction to a public road caused by 
ft gram dealer by keeping b'S gram bags on the road. 
He was thereupon convicted under s 63, cl (2) and 
s 65 of the Bombay District Police Act 1890 Held 
that the conviction was illegal 1* on attendance to 
make the panchndma in question was not an offence 
J unislwblc under the Police Act IN he BnoLASRAN 
hah I It K 22 Bom , 870 

BOMBAY GETTER A L CLAUSES ACT 
(III OF 1080) 

S e BeoisthatioN Act s 17 

[I L R 21 Bom, 387 

See Small Cause Court Mofussil - 
JURISDICTION — ImiOXZAVZE 1 HOI-SETT 

cl L R 21 Bom, 387 

BOMBAY GOVERNMENT REBOLU 
TION 

No 512 of 1882 

See Hereditary OmcES Act e 4 

Cl LE, 21 Bom 733 

BOMBAY IRRIGATION ACT (VII OP 
1879) 

1 b 48 — Bombay Jterenne Jurtsdic 

iton Act (X erf 1876 J t 4 (bj— Water rate— Land 
revenue — Percolation of canal f cater — Opinion of 
the canal officer — Jurisdiction of Civil Court — 
Where water rate la levied under ■ 48 of the Irr>ga 
tion Act (Bombay Act VII of 1879) the question as 
to the jurisdiction of Civil Courts in a suit for the 
di termination of the legality or otherwise of such 
levy depends upon whether the incidence of the rate 
is authorized by the provisions of the section. Under 
it the condition precedent to levying the rate is 
not the fact ascertained by evidence whether the 
water m dispute has pTcolated from the canal bntthe 
opinion of the canal officer that it has so percolated 
ho and not the Civil Court being made the Judge of 
aoch percolation for the purposes of the Act Such 
water rato falls within the denomination of land 
revenue BalVANt Ganesii Oze r Secretary of 
(state for India I L B., 22 Bom 377 

2 — — Leakage water — JRt ghts of 

ripanan proprietors — Water-course — The Imga 
tion Department has no power under Bombay Act 
1 II of 1879 to dam a stream ot a water course 
on the ground that it derives its supply of water 
by leakage from an irrigation canal S 48 of the 
Act only gives tl e tepartment the special right of 
charging a water rate on land which derives benefit 


BOMBAY IRRIGATION ACT (VII OP 
1879) -concluded 

from the leakage "Water which has leaked from 
a canal into the land of another person does not 
belong to the Irrigation Department so as to give the 
latter the right to follow it up and claim it as thtff 
own. If the leakage flow was such that it itself had 
become in the eye of the law ft canal or water -course 
then the rights of the persons through whose lands it 
Cowed would be governed by the Jaw applicable to 
canals or water-courses Balvantbao r bPEOrr 

[LtH.,23 Bom , 701 

BOMBAY LAND REVENUE ACT (V OF 
1879) 

See Bombay LOCAL Funds Act 1869 

17 Bom 423 
) and 203— Tores t Officer Lett 


ntie Officer — A Forest Officer is not ft revenue 
Officer within the definition in * 2 of the hand 
Revenue Code (Bombay Act V of 1879) and dies not 
become one merely by being placed under a revenue 
Officer for purposes of control RaraYAN Ballal r 
Secretary of State fob India 

pL Xj R- 20 Bom 803 

b 16 

See Mamlatdabs Courts Act 18/6 « | 
[I L R 31 Bom., 685 


-a 37 


Su >135 I 1 , It 15 Bom 431 
See Declaratory Decree Suit *or- 
Obders op Criminal Courts 

[IL H 17 Bom., ^ 


- 08 38 and 30 


See Jurisdiction of Crrn Codet-B**t 
and Revenue Suits Bombay 

p LR. 21 Bom, 684 


See MOETOAOB-REDEMPTION-riOHY 07 
Brdzmytion 154 

ri L R, 16 Bom 1^ 
LLB. 21 Bom, 388 
See Sale tor Arrears of Revenue— 5** 


TINO ASIDE SAtE— iERE^UtiRITY 

[L Is. R-. 21 Bom. 


>» possession— Forfeiture fZ'fW: ~/hZf e ,ture— 

occupancy — Lease not destroyed by the J°rj . 
Tenant’s liability for rent t 

feiture — A registered occupant of land ha R 
to pay the arrears of Government re venu j. f<icc 
pancy was forfeited under s. 66 of the Ban .„ r0 
Code (Bombay Act V of J879) but the - jj m 
was not followed by sale of tho occupancy * 
tor having allowed the registered uccopin 
under a lease to be registered as occupant * ^ 

ing op all arrears of Oo\ ermuent revenue o ^ 
laud Afterwards a question having ansca 
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DIGPbT OF CASES 
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BOMBAY BAND REVENUE ACT (V 
OF 1879) — font need 

truant* liability for rent under the lease subsequent 
to the forfeiture — Held tliat the tenant was liable 
hen a registered occupants tenancy is forfeited 
uader s. 5G of the Land Revenue Code and that for 
fciture is not f 11 wed by sale of tbe occupancy (tbe 
Collector all wing tbe person actually in possession to 
be registered os occupant on his paying up all arrears 
of Government revenue doe on the land) the lease by 
which the person actually in possessi n was holaing 
from tbe former registered occupant is not destroyed 
by the forfeiture and tbe lessee is still under liability 
to his landlord. Ganfarshtbai r Timmaya Sni 
tappa It aixpaie Z L. R„ 24 Bom. 34 

2 — —and 88 122 163 155 and 

187 — Charges t nevrred tn connection icilh boundary 
mark* — Effect of revenue tale— Mode of recovering 
such charge* — Sale for rtcorery of such charge * — 
H ghf* of incumbrancers — The effect of a lb7 cf 
tbe B mbay Land Revenue Code (B mfcay Act \ of 
1B<9) is to make the provisions of ss. 153 and 56 and 
also these of A 155 applicable to sales for tbe recovery 
of charges assessed undo- ■ 122 in connection with 
boundary marks Such charges may be recovered 
either by forfeiture of the cccupancy in respect of 
which the arrear is due or by 6ale of the defaulter s 
immoveable property ether than the land on which 
the arrear is due In tbe former case the land is 
freed from all incumbrances created by the occupant 
In the latter case the rights of incumbrancers are net 
-touched. VEYEATBau I AirccianKAr Mjial PAIBIN 
Bab v Pai L L. R. 16 Bom. 67 

s 67 

See Mortgage— Redemption— Fight op 
Redemption I L. It, 16 Bom, 134 

See Sale tor Arrears op Reyenub— Set 
ting abide SALE— IRREGULARITY 

[1 L It. 21 Bom. 381 

b 01 and ss 37 38— Omits ton to 

number land* at a surrey — Effect of tuch emission 
on owner's right* — Summary settlement — Exclusion 
of land from summary settlement — Effect of tuch ex 
elusion — Bombay Act VII of 1863 — Sanad under 
the Act — The plaintiffs who were the inamdar* of 
certain land sued fra declaration of their ownership 
in and of their right to tultn ate (a) two plots of land 
which (they alleged) formed part of their warn and (b) 
the bed of a stream which fl wed through their land 
It was contended for the defendants as to these two 
plots of land that the plaintiffs Lad no right to 
cultivate them as they had been made a part of a 
village site and on that understanding they had not 
been numbered at tbe survey in 1863 and had been 
exempted from assessment for twenty years As 
to the bed of the stieam it was contended that 
the stream was a public stream and that tho 
bed of the stream as it dried up belonged to Govern 
meut and net to tbe plaintiffs It was held by 
the loner Appellate Court that s 61 of the Bombay 
Land Revenue Code applied j that Government were 
competent to set apart a portion of the lands com 
1 rised m the sanad of the plaintiff* for a village site 
and that as these lauds had net been numbered at 


BOMBAY LAND REVENUE ACT (V 
OF 1879) — continued 

the survey of 1863 and had been exempt from 
assessment for more than twenty years the plaintiffs 
had lost their nglit to cultivate them On appeal to 
the High Court ~-Eeld (reversing the decree of the 
low er Court) that the plaintiffs were entitled to the 
declaration prayed for Held also (1) that a Cl of 
the Bombay Land Revenue Code did not apply 
That section relates hack to t 38 and both refer only 
to lands the property of Government in nnahenated 
villages or unalienated portions of villages They do 
not empower the Government to confiscate any land 
belonging to an wamdar and to confer it on the 
persons living in his village (2) That the mcTO 
omission to number tho plots of land could not have 
the effect ofl tnmirg them into a part of tho village 
site or take away the right of the plaintiffs Lor 
did the omission of Government to assess these lands 
deprive the plaintiffs cf them or make them the 
property of Government (3) That the bed of the 
stream was the property of the plaintiffs who owned 
tho land upon its banks \ inatakbao KeshAVRao 
r Secbetary op State ior India 

[1 L H 23 Bom 39 

88 65 and 66 — Fine Unable for 

appropriation of land to a non agricultural pur 
pote— Collector'* cmution to acknowledge receipt 
of application— Defence to the imposition of fine — 
Per F arsons and Candy JJ —Under ss 65 And 
GC of the Bcmbay Land Revenue Code where a 
person appropriates land to a non agricultural pur 
jrsc he must m erder to escape liability to the fine 
imposed by s 66 be able to show cither (a) that he 
first obtained the permission of the Collector or (4) 
that ho waited for three months from the dato of the 
Collector s acknowledgment of hia application for 
permission to appropnato it But the three 
months time dors not begin to run until such 
acknowledgment has been received so that where a 
person is charged with thus appropriating his land, 
it is no defence to plead that the Collector though he 
received the application neglected to furnish the 
applicant with a written acknowledgment of the 
receipt of the application Per Ranadb J — 
Where the Collector has received the application and 
emitted to send an acknowledgment the cccupaut 
need only wait for three months from the time of his 
sending in the application After the expiration of 
tlna tune if the occupant appropriates his land to a 
non agricultural purpose the Collector cannot levy 
the fine provided by • 66 Latak Pubsbotdm 
Obeli! r Secbetabt op State iob India 

[L L R, 24 Bom 240 

B 71 

See Jurisdiction op Civil Court— 
Registration op Tenches 

[IL.E ID Bom. 43 

. and ss 79 85 80 and 87 — 

Deshmukhi rata » — Alienated land— Beg stered 
occupant — Superior holder — Payment of rent to cc 
landholder — In 1892 J a deshmukhi vatandar died, 
leaving five sens — four by one wif of whom AT was 
the eldest and one aon B by another wife K and 
B each claimed to be the eldest son of V On the 
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BOMBAY I, AND REVENUE ACT (V 
OP 1878) — continued 

16th June 1893, the Collector of Satara in proceed 
mgs under b 7l of the Laud Revenue Code (Bombay 
Act V of 18/9) ordered £7a name to be registered 
in the revenue books in place of V s Prior to this 
however the plaintiff and other tenants paid B rents 
for 1892 — 94 K then applied for and obtained 
from the Collector an order under s 86 of the Code 
rendering him assistance in recovering these rents. 
The plaintiff in August 189i brought this suit to 
restrain K from recovering the rents and to avoid 
the order for assistance The Subordinate Judge 
granted the injunction bnt the District Judge 
reversed that decision and dismissed the suit on the 
ground that K was the registered occupant of the 
land and that the order for assistance was valid and 
that payment of rent to B did not discharge the 
tenants On appeal to the High Court — field 
reversing the decree of tho District Judge and 
restoring that of the Subordinate Judge that the 
lands in question being alienated land s 7l of the 
Land Revenue Codo did not apply and A was not 
a registered occupant under the Codi The lands 
passed on P’s death to his five undivided sons 
unless a custom of primogeniture existed in the 
family and payment by the plaintiff to B a co 
landlord was a valid discharge SambhU t IvAMAL 
RAo Vitiulrao I L R. 22 Bom 784 

s 74 

See Landlord and Tenant— Abandon 

WENT RELINQUISHMENT OR SURRENDER 

oy Tenure 

[I L E 13 Bom 204 
I L It 22 Bom 348 

s 81 


See Rionr oy Occupanop— L oss 0 R For 
Feitube of Right 

P.L.R 20 Bora 747 

— s 83 

See Landlord and Tenant— Natuee op 
Tenancy HE 14 Bom 382 
ft L. It 10 Bom , 040 
ILE 18 Bom 221. 443 

— a 84 


See Landlord and Tenant — Ejectment 

IVOTICE TO QUIT 

[I L H 16 Bom 407 
I L R, 19 Bom , 150 
I hK 21 Bom 311 


Set Landlord and Tenant— Forpex 
turr — Denial op Title 

[L X> li. 20 Bom , 364 

S3* 85 80— luamdar Assignee of— 

**' t 10 reeorer enhanced rent — Assistance of fhi 
Collector - Ss 86 and 87 of the Land Revenue Codt 
(Bombay Act V of 1879) do not make it compulsory 
on tic uuundar or his assignee to ask for th< 
th ? Col h ct ? r t0 recQV ‘ r enhanced rent 
from the tenants. If the mamdar or his assignee 
°? tlle tenaat3 (ot the enhanced 
rent through the hereditary patel cr village acconnt 
ant as required by, 8. of the Code and they had 


BOMBAY BAND REVENUE ACT (V 
OF 1879) — continued 

refused he would have become at once entitled to his 
ordinary civil remedy QotindBan Krishna Pit 
BAQKAB r BALU BIN MOXAFA 

ft Is R„ 10 Bom E83 

8 88 

See Pioht of OcctTFANCT— L033 or Fob 
feitUSe of Right 

[I I. R, 17 Bom, 677 

8 87 

?«» Combat Revenue Jurisdiction Act 
(X of 1876) LIE fl Bom 402 

-- — Ma*nlatdar f s order —A mam 

latdar’3 order nnder s 87 of Bombay Act V of 1879 
does not preclude the parties from having recouw to 
the Civil Courts if dissatisfied with it. Ganssh 
Hatbi r Mehta Vfankatram Hakjivan 

[L I, E, 8 Bom , 188 

b 108 

See Khoti Settlement Act s 16 

[I Is FL, 20 Bom, 739 
See Khoti Settlement Act s 17 

[IIB 20 Bom 475 
I Is R , 21 Bom , 467, 480 


i U3 


See Collector I Is R., 12 Bom, 371 
- bb 118 and 121 — Ftttng loan 


danes — Boundaries Effect of decision of r* rente 
authorities as to — -Meaning of the term determi 
native —In 1877 a dispute arose between plaintiffs 
and defendant as to the boundaries of certain land 
being survey Nob SSaud67 of which the plaintiffs 
and the defendant were respectively occupants unde" 
Government la 1879 the boundaries were fired by 
a re enue officer under the orders of the ConstM* 
and the piece of land in dispute was found to belOTg 
to the plaintiffs as occupants of snrvey he *S 
Subsequently the defendant having encroached npe” 
it and dispossessed the plaintiff* the present suit w* 
filed The Court of first instance award d the F ,al “ 
tiffs' claim holding that the decision by the r® Te ° u 
officer was conclusive as to the boundary The ae* 
fendant appealed and the lower Appellate beef 
reversed the lower Courts decree On an*® 1 J 
the plaintiffs to the High Court — If eld restoring 
the decree of the Court of first instance that nn 
the proviaions of a 121 of Act \ of 1879 the hcci 
Sion of the Collector as to tho boundaries was ce® 
elusive and that tho plaintiffs were entitled to 
possession Dai Ujam i VALIJI F asulbuai 

[LL E. 10 Bom, 


125 


See Magistrate Jurisdiction *> ? ;T 
Special Acts— Bourav Act ' V , 
[ILE 13 Bom 291 

S 135 and s 37— Limtaho* 

(XV of 1S77J tch IT art 14— Grant ofle**of 
Collector— Suit to recover possession nt ay 
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BOMBAY LAND REVENUE ACT (V 
OF 1878)— co*ti»»e<f 

grantee— 1 On the 1st September lSS’ the Collector 
of Ahmednarrar hv an coder under s 37 of the Land 
Revenue Ode (Bombay Act V of 1679) granted a 
piece of open ground to *i for building purposes 
On the 31st March 13SS S brought ft suit against 
Ji and the Secretary cf State for India in Council 
to recover possession of the ground, and to set aside 
the Collector** order Held that the suit not being 
brought within one year from the date of the 
Collector’s order as provided for in a. 135 of the 
Land Revenue Code was tnne-harred. Lagu r 
Slur EL R. 15 Bom. 424 

« 150 

*Sr« Sam na Abbtabs ot Reyekte— 
SETTi’ca aside Saiu— I nnuornKiTT 

[LL.lt 21 Bom 381 

8 163 

See Right or Occtjpawcy — L os 3 on 
Iobpeitvkb or Right 

[ILR17 Bom 077 
I L R 20 Bom 747 
See Saie fob Abbeabs ot Petence— 
Betiim> aside Saie — Ibbeqdxabitt 

[I L R 21 Bom., 381 

L and e 67 —Landlord and 

tenant— Mulgem lease — Forfeiture not followed 
*y tale— A declaration of forfeiture under a 153 
of the Land Revenue Code of the inteTcata of a 
leasee holding under a permanent lease not followed 
by a eale but by an order transferring possession 
of the holding to the lessor under e 57 has not 
the effect of defeating pnor incumbrances created by 
the lessee in favour of third persons. Nabayan 
Sheshoiu Pai r Pabehotaii Sheshoibi 

[LL.lt 22 Bom. 909 
2 ■■■ and sa 160 and 102— 

Attachment for arrears of land re reuse — For- 
feiture — Appl cabihty of the Land it ere sue Code to 
talukhdari tillages — Bombay District Police Act 
(Bombay Act III of 1867 J e 16— Cost of 
jHimlire police poet — The Bombay Land Eerenno 
Code (Bombay Act V of 18/9) applies totaloihdari 
villages In the Ahmedabad district Such village* 
fall within the description ot alienated holdings 
as define/! by tho Code. When a taluthdan village 
is attached under s. 159 of the Code for arrears of 
land revenue eo lon^ as the attachment subsists an 
order of forfeiture under s. 153 Is illegal The 
plaintiff was the t&lukhdar of the Village of A At j 
the end of the revenue year 1878 79 that is on 31st 
July 18/9 the plaintiff was & defaulter in T*spcct of : 
tho assessment payable to Government for that year 
In November 18/9 a punitive police post was 
established In the village under • 10 ef Bombay 
Act VII of. 1867 on account of tho turbulent conduct 
of the inhabitants Between April and January 1680 
tb Collector Bold certain property of the talnlchdan 
fir arrears of revenue and realized by the sale a 
■on of 111 COS a ram m re than sufficient to cover 
the arrears lue for 1878 /9 as well as the assessment 
payable for 18/9 but the G Hector after deducting 


BOMBAY LAND REVENUE ACT OT 
OF 1879) — continued 

the arrears due for 1878 79 applied the rest of the 
sale-proccedj towards the payment of the ccst of 
tho punitive post The assessment for 1879 SO 
having remained unpaid the village was attached 
on tho 1st Jnlj 18S0 under s 15*) of tho Bombay 
Land Revenue Code (Act V of 1879) The attach 
ment was followed on the Gth January 1881 by an 
order declaring the village to bo forfeited under 
s 153 of tho Code In 1836 tho plaintiff sued 
Government to recover possession of the village and 
for a declaration that the order of forfeiture was 
illegal and ultra tires Tho defendant contended 
that it was valid and legal Held that the village 
having been attached for arrears of land revenuo 
under s. 159 of Bombay Act V of 1879 on the 1st 
July I860 tho plaintiff had twelve years tune from 
the date of the attachment within which ho coull 
apply for the restoration of the village under s 1G2 
of the Act The order of ferrfuture of the Cth 
January 1831 was therefore null and void Held 
(per Bibdwood J ) that the Collector had no power 
under t 16 of Bombay Act II of 18G7 to recover 
the tost of the punitive post from the talukhdar (I) 
as he was not an inhabitant of tho village and (’) 
because the cost could only be defrayed by a local 
rate imposed on the inhabitants of the district in 
which the punitive post was established Samaxdas 
Bechah Desai r Secbetaby ot State ron India 
[I L. It., 10 Bom 455 

b 102 


See Knon Tehuhe 

[LLB 8 Bom. 625 

— s 182 — C« ci I Pro edure Code (Act 

XIV of 18S2J s 244 — Mortgage with possession — 
Default by mortgagee I* payment of assessment — 
Sale for arrears of reienve — Certified purchasers 
— Purchase for mortgagee — Purchasers or mart 
gagee trustees for mortgagor — Suit by mortgagor 
for redemption — In 1872 tho plaintiffs father 
mortgaged three plots of land (Los 303 301, 

and 305) to the first defendant with possession. In 
1880 and 1881 the first defendant having tnads 
default in paying the assessment plots Los 303 
and 30 o were sold by the revenne autho- 
rities and wire bongbt respectively by defendants 
Nos. 2 and 3 In the latter year (1831) plot Lo 304 
wa* sold in execution of a money decree obtained by 
tho mortgagee (defendant Lo 1) against the mort 
gagor and was purchased by his (the first defendant s) 
undivided brother without leave of the Court In 
1892 the plaintiffs (heirs of the mortgagor) brought 
this suit against defendants Los 1 2 and 3 to redeem 
the said three plots of land from the mortgage of 
187 Defendant No 1 pleaded that he had in Write 1 
plot Lo. 304 from hi* brother who had become 
tho owner of plot No 301 by his purchase at the ex 
edition sale in 1881 He disclaimed all interest in 
plot* Los 303 and 30a. Defendants Los 2 and 3 
answered that they had become absolute owners by 
the purchase at the revenue sales As to these latter 
it was alleged that defendants No* 2 and 3 were 
in j^ssession of the said two plot* for the first defen 
dant. Defendants Lis. 2 and 3 contended that by 
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BOMBAY LAND REVENUE ACT (V 
OF 1870) — cor.t nued 

* 182 of the Land Revenue Code the plaintiffs were 
precluded from raising this point Held that though 
s. 182 forbade the Court to entertain a suit against 
defendants Nos 2 and 3 on tho ground that they had 
bo ij,ht the land for defendant No 1 it did not debar 
it from entertaining a suit against them on the ground 
that subsequently to the sale they were bolding on be 
half of defendant No lor against defendant No 1 on 
the ground that he was himself really in possession 
through defendants Nes 2 and 3 as his agents or 
tenants The same principle of equity which would 
make defendant No 1 a trustee for the mortgagors if 
he had bought in Ins own name would make defen 
dints Nos 2 and 3 trustees for them if subsequently 
to the sale they held the land on behalf of defendant 
No 1 and would also make defendant No 1 himself a 
trustee if subsequently to the sale the property camo 
into his ptsseBsun as beneficially entitled thereto owing 
to au agreement between him and the certified pur 
chasers Genu r Saeuabam 

[ILB.,22 Bom 271 

B 100 

See Jurisdiction op Cmi CoTOT— 
Reoistbation OP TENURES 

p L. R. IB Bom 43 

a 21L 

Set KnoTI Settlement Act a 17 

[ILR21 Bom 244 

s 214 

See Magistrate J tots diction op— Spe 
cial Acts— Bombay Act \ op 1879 

[I LB. 8 Bom 691 

Set RULES MADE UNDEB ACTS 

[L L. R 15 Bom , 291 

1 s 216 — Sutt by an inamdar 

against a khot to recover balance of land revenue — 
Surrey made by the British Government — Change 
tn rate of assessment — Jurisdiction ofCtztl Court 
— Tillage partially alienated — In a suit by an 
inamdar of a tillage against a kbot to recover rent 
in kind (according to the market rate at the time of 
payment) the defendant (khot) contended that he 
was only liable to pay cash assessment as fixed by 
the survey made by the British Government which 
was at a lower rate than be had previously paid and 
that the Civil Court lind no Jurisdiction to entertain 
the suit under the Land Revenue Code 18<9 
t 216 sub cl (i) Held that the payment which the 
khot had been making to the inamdar before the 
time of the British survey was in the nature of 
assessment or rating by Government hut held also 
that the plaintiffs were entitled to the old assessment 
as claimed by them It was plain that m cases fall 

mg within sub els («) and (s) of s 216 of the 

I and Revenue Code the inamdar’* interest m the 
assessment would net be affected by the application 
cf Chs X J1I to X of that Act lie would still get 

the eld assessment in the alienated lands in the village 

In the feme? case and the same amount of assess 

mentrin the latter and the same must have been 

the intention in cases contemi lated by sub cL (6) 


BOMBAY LAND REVENUE ACT (V 
OF 1870 )— concluded 

The holder of the village in the concluding 
paragraph of s 216 must be read as weaning the 
holder of the assessment or Bny part thereof of an 
alienated village Ganoadhab Habi KahkABE r 
Mobbhat Ptooiut L L. R. 18 Bom. 623 
2 - Holder of an alienated 

village — Application for introduction of turret/ 
by a Co sharer cf an mam village — Under a 216 
of the Land Revenue Code it is competent to one 
out of several cc sharers of an alienated village to 
apply on behalf of and with tho consent of all the 
other co-sharers for the introduction of survey into 
the village and it is not open to the cultivators of 
lands m the village to question the notion of Govern 
ment in introducing the survey on such application 
The section docs net require that the application 
should be made or signed by all the sharers Gon 
satsai v Luksdman LL R. 24 Bom. 639 


BOMBAY LEGISLATIVE COUNCIL 

See Governor op Bombay in CoTOcrt 

[LL lb, 8 Bom. 204 
8 Bom., A C 195 

BOMBAY LOCAL FUNDS ACT (HI OF 

I860) 

J B 8 —Local cess— landlord and 

tenant— Fraudulent collection of ces / -The P““ 
tiffs sued to recover back from the defendant tne 
amount lev led by him as lecal cess on ,£ ert $“L w 5 , 
lands belonging to the plaintiffs, the ^fenw _ 
claiming to be the superior holder of the village 
which the lands were situated The amouc 

levied by the defendant through tho assistance of ine 

mam! at ctw under Bombay Act 111 of 18C9 » * 
The defendant contended that in consequence oi a 
demand from Government he had P 1 * * * * * * 8 ™ w 

the whole of his talukh, including the vvtoRe 
which the plaintiffs’ lands were situated » 

therefore entitled under s a C9 and iO of the 
Act (IX of 1872) to recover from them the *m « 
which he had paid to Government as a J«t»» « * 
ccss which rateably fell upon their - Unde * * » f 
found that the defendant was not the Propn«^ 
the lands held by the plaintiffs and that the r<'^ ( 
of landlord and tenant did not exist be 
also that defendant paid local cess for t P ^ 
lands fraudulently and wnth the intention of^ercy 
making evidence cf title to their lands kn ^ 

he had no lawful or ]ust claim to them M f 
the defendant was not the supenorhdiaer ol W ^ 
within s 8 of Bombay Act III ot 1SW e 

therefore not entitled to the assistance of “* * j ndf d 
officers of Government to recover ^ e 5*”J tol4 iil* 

by that section forsupenorholdcraas tLo 

and occupants although he * TviruCMion 1 

local cess due on the land in the pbmtiff I 
nod that consequently the aid of the m . nt f„ r 
illegally and improperly given to the Moon 
the rccovcrv of the amount from the P‘» 

Held also that the defendant was not » J 
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BOMBAY LOCAL FDNDB ACT {III OP 

1 BG 9) — concluded 

“ interested in the payment of the money made 
by lnm to Government within the meaning of 
s CO of the Contract Act assuming that a portion 
of that mm was demanded by Government in respect of 
the plaintiffs wanta lands and that they were 
bound by law to pay it to Government Held 
further that the defendant did not lawfully make 
the payment within the meaning of g. 70 of the Act 
inasmuch as he did bo fraudulently and dishonestly 
Desai HnUTSU<aJi r Bhovahhai Latabhai 

[1 L B. 4 Bom 643 

2, Local fund cess — Tenant’s 

liability to pay the cess imposed by an Act sttlse 
quest to the lease — Landlord and tenant — Under 
a 8 of Bombay Act III of 18C9 a lessor who is in 
the positnn of a superior holder may recover the 
local fond cess from bis lessee Sanya v 5u8o 
Hedge 1 L S 4 Son 4*3 followed. ItAM 
Tueo.ii r GorAT, Diioniu I L R. 17 Bom 64 

3 • Local fund cess — Inamdar 

— Superior holder — L ability of inamdar to pay 
the cess —An inamdar is a supen ir holder witl in 
the definitnns of Pc-mlati n WII of 1827 and 
B.mbay Acts I of 18<jo and V of 1879 He is 
theref re tho person primarily liable to pay the 
local fund ccss under a 8 c f I ombay Act HI of 
I860 There is no provision of law entitling an 
inamdar to charge for his expense* in collecting 
the cess. Secretary op Stair tor India v 
BALYANT RaUCHANDEA biATU 

[I Is R 17 Bom 422 
BOMBAY MINORS (ACT XX OF 1864) 

See Minor— Bombay Minors Act XT op 
18M 


BOMBAY MUNICIPAL ACT ill OF 
1805) 

See Service Tenure 

[I L It 0 Bam 108 

B 2— Bombay Act IV of 155* — -Ltabt 

Utgof Sa Itrav Company for rates and taxes — The 
Great Indian I cnmsula Railway Company which 
under an agreement w ith Government hold the land 
upon which their railway is constructed free of rent 
for ninety nine year* are t couplers only and not 
owners of such land within the meaning of a 2 of 
B mbay Act II of 1865 and are therefore nrt liable to 
be rated as owners of the ground used by them for the 
purposes of the railway within the city of Bombay 
Principles upon which railway crmpauies are liable 
to be rated considered and laid d wn Justicfs OP 
the Peace tob the City op Bombay r Great 
Indian Peninsula Railway Company 

[0 Bom 217 

bs 4 and 11 

See Rioht op Suit — Municipal Officers 
Suits aoaibst 5 Bom O C 145 


BOMBAY MUNICIPAL ACT (II OF 

1865) — eonclud ed 

83 131 and 180 

See Injunction— Special Cases— Public 
Officers with Statutory Powers 

[8 Bom lO C 86 
• ■ ■ B 240 — Ejectment Butts for — Suit 

for mesne profits of land for which plaintiff sues in 
ejectment — Btmbay Act II of 18G5 e 240 docs not 
apply to suits m the nature of an action of ejectment 
Qveere — Whether a claim to recover the mesne profits 
of land for which the pl&mtiff sues in ejectment comes 
within the provisions of Bombay Act II of 1865 
s 240 Price v Khtlat Chandra Ghose SB L E 
Ap 50 and the judgment of Pheab J in Toern o 
Chandra Boy v Balfour 9 W B 535 approved 
Saradji Nassaryanji Dandas v Justices op the 
Peacr por the City op Bombay 12 Bom 250 


BOMBAY MUNICIPAL ACTS (in OF 
1872 AND IV OF 1878) 

8 163 — Compensation — Frontage land 

— Fifteen per cent addition to compensation not 
allotted —A certain mosque In Bombay was abutted 
on the north west and east by public stmts In 
December 1686 the Municipal Commisioncr pursuant 
to s ICG of the Bombay Municipal Acts III of 1872 
nnd IV of 18"8 required the trustees of the mesq e 
to set hack the building on the said three sides for 
the purpose of improving the public streets It was 
contended that the amount of compensation to bo 
paid to the trustees was to be measured by the less of 
rent which they would have received for certain rooms 
which they had prepcsed to build on the land in 
question Held that the words of s 163 of the 
Municipal Acts III of 1872 and IV of 1878 were 
intended to ensure compensation to the owner for 
every sort of damage and rot to restrict it to ccm 
pcnsati n for «nch damage as he mi"ht bw his own 
arrangement reduco it tc Compensation becomes 
due under the section as soon as the Corporation 
takes possession which is when tho owner begins to 
build and there being no words m the section to show 
a contrary intention the compensation mast be 
assessed according to the state of things then existin'* 
and not upon the basis of what the owner may have 
it in his power to do towards diminishing the damage 
which would otherwise result to him Held alio 
that in enses of compensation granted under a 1 C3 of 
the Municipal Acts III of lSi 2 and IV of 1878 the 
addition of 15 per cent cannct be allowed. Mcni 
cjpal Commissioner tor the City op Bomdat r 
Patel Haji Mahomed Janu 

[LIE. 14 Bom 232 

s 105— Obstruct on — Power gieen in 

Act f r public beneft — Construction of Act — The 
eaves of certain buildings belonging to the plaintiff 
projected over the public road. On the 17th May 
18SG the Mnmeipal Ccmmissicner of B mbay gave 
notice to the plaintiff reqairmg him within thirty 
days to remove the said eaves as being a projection 
encroachment or obstruction within the meanin" 
of s 195 of Acts III of 1872 and IS of IS78 The 
pl-untiff thereupon filed this suit praying for an 
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BOMBAY LAND EE VENUE ACT (V 
OP 1879) — cent titled 

g 183 of the Land Revenue Code the plaintiffs w ere 
precluded frem raising this point Held that though 
a, 183 forbade the Court to entertain a suit against 
defendants Nos 2 and 3 on the ground that they had 
bo jght the land for defendant No 1 it did not debar 
it fiom entertaining a suit against them on the ground 
that subsequently to the sale they were holdiu„ on be 
half of defendant No lor against defendant No Ion 
the ground that he was himself really in possession 
through d fend ants fits 2 and 3 as h)9 agents or 
tenants The same principle of equity which would 
make defendant No 1 a trustee for the mortgagors if 
he had bought in lus own name would make defen 
dants Nos 3 and 3 trustees for them if subsequently 
to the sale they held the land on behalf of defendant 
No 1 mid would also make defendant No 1 himself a 
trustee if subsequently to the sale tho property came 
into his pcescssion as beneficially entitled thereto owing 
to an agreement between him and the certified pur 
chasers Genu t Saxhabaji 

[ILB.,22 Bom. 271 

8 198 

See Jurisdiction or Cira. Court — 
Registration op Tenures 

[LI*E 19 Bom 48 

s 21L 

See Lhoti Settisvbnt Act s 17 

[X X. E 21 Bom 244 

s 214 

See "Magistrate Jurisdiction or— S pe 
clad Acts— Bombay Act \ op 1879 

[I L. R. 8 Bom 691 
See RULES MADE UNDER Acts 

[L L. E 13 Bum 291 

1 . B 216 — Stitt by an xnamdar 

against a khot to recover balance of land revenue — 
Surrey made by the Fnltsh Government — Chanye 
in rate of assessment — Jurisdiction ofCtvtl Court 
— tillage partially altemtel — In a suit by an 
matador of a villaj. e against & khot to recover rent 
m kind (according to the market rate at the tune of 
payment) the defendant (khot) contended that he 
w as only liable to pay cash assessment as fixed by 
the survey made by the British Gov eminent which 
was at a lower rate than he had previously paid and 
that the Civil Court lmd no jurisdiction to entertain 
the amt under the Land Revenue Code 1879 
s 216 sub cl (4) Held that the payment which the 
khot had boen making to the inamdar before the 
time of the British survey was in the nature of 
assessment or rat in 0 by Government but held also 
that the plaintiffs were entitled to the old assessment 
os claimed by them It was plain that m cases fall 
mg with n sub els. (a) and (*) of s ,.16 of the 
1 and Revenue Code the lnamdar’s interest m the 
assessment would not he affected by the application 
ef Chs \III to X of that Act He would still get 
the <ld assessment in the alienated lands in the village 
la the firmer case and the same amount of assess 
ment' In the latter and the same must have hern 
the intention in cases contemitatcd by sub cl (4) 


BOMBAY LAND EE VENUE ACT (V 

OP 1879 ) — concluded 

The holder of the village ’ in the concluding 
paragraph of s 216 must he read as meaning the 
holder of the assessment or any part thereof of aa 
alieuated village GanOADHAB Habi KabkabE p 
JJobbuat Pub obit I 1 E 18 Bom. 

_) Solder of an alienated 

tillage — Application for introduction of 
by a co sharer of an tnam village — Under a 216 
of the Land Revenue Code it is competent to ono 
out of several cc sharers of aa alienated , 

apply on behalf of and with the consent of ah “je 
other co sharers for the introduction of survey into 
the v lllage and it is not open to the cultivators Of 
lands in the village to question the action of Govern 
meat in introducing tho survey on such application 
The section docs net require that the appheat‘° n 
should be made or signed by all the sharer* 
xabai t Lukbbm&n L L. E , 24 Bom. 6 s " 


BOMBAY LEGISLATIVE COUNCIL. 

See Govebnob op Bombay in Cogkcid 

[LL R 8 Bom, 294 
a Bom., A. c 195 

BOMBAY LOCAL FUNDS ACT (III ° F 
I860) 

1 0 8 -Local 

tenant— Fraudulent collection ^ tl)9 

tiffs sued to recover back fr«n **«*£“?? L w 
amount levied by him as lecal CCB * on .5 crt ^. n A, n t 
lands belonging to the plaintiffs the * m 
claiming to be the superior bolder of the 
which the lands were situated The 
levied by the defendant through the assists^ 
mamlatdar under Bombay Act 111 * j t 

The defendant eontended tlat in "W?" “» 
demand from Government ho had ,^ e , D 

the whole of hu, talukb including the 
which the plaintiff, lauds were ^trset 

therefore entitled under s* 69 and tO o monn t 
Act (IX of 1872) to recover from them t » ^ 

which he bad paid to Government m * 
cess winch rateably fell upon thmr U' “ " pnft or of 
found that the defendant was net 
the lands held by the plaintiffs andthat™ ^ , 
of landlord and tenant did not ea * plaintiffs 
also that defendant paid thereby 

lands fraudulently and with the that 

making evidence of title to their J»n tb»t 

he had no lawful or just claim to ,, f the lauds 

tho defendant was not the snptnor holder o 

within s 8 of Bombay Act 

therefore not entitled to the assistance^ 

cfiieers of Government to recover tbt««P (rnsD t, 

by that section for supenor holders as v , ,lu» 

and occupants although h e m V _ possession! 
local cess due on the land m wM 

and that consequently the aid of the f T 

illegally and improperly given ^ the ^ U ff, 
the recorcrv of the amount from the p 
Held also that the defendant was not 
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BOMBAY LOCAL FDNDB ACT (III OF 

1 86 9 ) — eonclud td 

interested m the payment of the money made 
by him to Government within the meaning of 
8 69 of the Contract Act assuming that a portion 
of that sum was demanded by Government m respcctof 
the plaintiff'’ wants lands and that they were 
bound by law to pay it to Government Held 
further that the defendant did not lawfully make 
the payment within the meaning of a. 70 of the Act 
inasmuch as he did 60 fraudulently and dishonestly 
Desai HnUTaiKQJi c Uiiotabttai IvATabiiai 

[IIi£ 4 Bom , 643 

2. ■ Local fund cett — Tenant* 

liability to pay the cess imposed ly an Act subse 
quent to the tease — Landlord and tenant — Under 
b. 8 of Bombay Act III of 18C9 a lessor who is in 
the position of a superior holder may recover the 
local fond cess from his lessee Ranga V Suba 
Hedge I L E* 4 Horn 4" 3 followed. Bam 
Tbkoji r Octal Dnofroi L L R 17 Bom 64 

3 Local fund cess — Inamdar 

— Superior balder — L abtl ty of inamdar to pay 
the cess — An inamdar is a supernr holder within 
the definitions of regulation XVII of 1827 and 
B<mbny Acts I of 18C5 and V of 18 <9 lie is 
therefore the person primarily liable to pay the 
local fund cess under s 8 of I ombay Act III of 
18^9 There is no provision of law entitling an 
inamdar to charge for his espeusce in collecting 
the cess Secketabt op State pob India v 
BALYANT BAMCnAKUBA hATD 

[Z Zi R 17 Bom 422 

BOMBAY MINORS (ACT XX OF 1864) 
See Minob — Bombay Minors Act XX op 
1804 


BOMBAY MUNICIPAL ACT in OF 
1885) 

See Service Tenure 

[I L R 0 Bom 188 

B 2 — Bombay Act IV of 18t>7 — Lxabi 

Uty of r Oilman Company far rate* and facts — The 
Great Indian Peninsula Railway Company which 
under an agreement with Government hold the land 
Upon which their railway is constructed free of rent 
for ninety mac years are occupiers only and not 
owners of such land within the meaning of s 2 of 
B mbay Act II of 186o and are therefore net liable to 
be rated as owners of the ground nsed by them forthe 
purposes of the railway within the city of Bombay 
Principles upon which railway ermrames are liable 
to be rated considered and laid down Justices op 
the Peace tor the City op Bombay t Gbeat 
Indian Peninsula Railway Company 

[8 Bom 217 

— B3 4 and 11 

See Piom op Suit— Municipal Oppicebs 
Sum aoainst 6 Bom O C 145 


BOMBAY MUNICIPAL ACT (II OF 

1865)— concftnfetf 

ss 131 and 160 

See Injunction— Special Cases— Public 
O rrzcEBs with Statutory Powers 

[8 Bom lO C 85 
— — — — B 240 — Ejectment Suits for — Suit 
for mesne profits of land for which plaintiff sues in 
ejectment — B mbay Act II of 1865 s 240 dfes not 
apply to suits in the nature of an action of ejectment 
Qua re — Whither a claim to recover the mesno profits 
of land for which the plaintiff sues m ejectment comes 
within the provisions of Bimbay Act II of 1865 
s 240 Price v Phil at Chandra Qhose SSLS 
Ap SO and the judgment of Pheab J in Poorno 
Chandra Roy v Ralfour 9 TV R 635 approved 
Sababji Nassabyanji Pandas r Justices of tee 
Peace pob tub City op Bombay 12 Bom 250 


BOMBAY MUNICIPAL ACTS (III OF 
1872 AND IV OF 1878) 


B 163 — Compensation — Frontage land 

— Fifteen per cent addition to compensation not 
allowed —A certain mosque in Bimbay was abutted 
on the north west and east by public streets In 
December 3B9G the Municipal Commisioner pursuant 
to s ICO of the Bombay Municipal Acts III of 1872 
and IV of 1878 required the trustees of the mosque 
to set hack the builcbng on the said three sides for 
the purpose of improving the public streets It was 
contended that the amount of compensation to he 
paid to the trustees was to be measured by the less of 
rent which they would liave received for certain rooms 
which they had proposed to build on the land m 
question Held that the words of s 163 of the 
Municipal Acts III of JS72 and IV of 1878 wero 
intended to ensure compcnsati n to the owner fir 
every sort of damage and not to restrict it to com 
pensati n for such damage as he might bv liia own 
arrangement reduce it to Cimpensatinn becomes 
due under the section as soon as the Corporation 
takes possession which is when the owner begins to 
build and there being no words in the section to show 
a contrary intention the compensation must bo 
assessed according to the state of things then existing 
and not upon the basis of what the owner may haoo 
\t in bu power to do towards dimwuilunj this domtoga 
which would otherwise result to him Held also 
that in cases of compensation granted under « 1 63 of 
the Municipal Acts III of 1872 and IV of 1S<8 the 
addition of 15 per cent cannot bo allowed Mcm 
CIPAI* COMMI83IONEB TOR THE ClTY OP BOMBAY V 
Patel Haji Mahomed Janu 

[II R., 14 Bom 202 


a sou — vostruciton — rower fir*,. . 

Actf r public benefit— Construction of Act — The 
caves of certain buildings belonging to the plain! Iff 
projected over tl c public rea 1 On the J7tb May 
18SC the Municipal Crmrolssl ner if II mtay gaio 
notice to the plaintiff requiring Mm within thirty 
cays to remove the tall caves as being a project! in 
encroachment or obstruction within the intfintim 
of s ICC of Acts III cf 1872 and IV of U78 flio 
plaintiff thcrmj’on filed (hi* suit jrayln b fir an 
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MBAY MUNICIPAL ACTS (in OP 
372 AND IV OP 1878)— e 0 ne/«*rf 
.notion against the Municipal Commissioner The 
is in question projected to the extent of one foot 
it inches The width of the road in front of the 
dings was about forty feet and the length of the 
a varied from seven feet to nine feet two inches 
re the roadway At the time this suit was filed 
e was an open dram or gutter one foot three inches 
e running alon„ by the side of the plaintiff’s build 
i and between them and the road. That gutter 
ever subsequently to the filing of this suit but 
ire the hrann r was covered over and so mnch 
itional width was thereby added to the road. 
'.d that the Caves constituted an obstruction 
Inti the meaning of the above section and that 
Municipal Commissioner was entitled to remove 
ai Under the above section the question to be 
tded is not whether there is a real practical incon- 
icnce to the public traffic in the street Those 
not the words used in the section and if that was 
intention of the Legislature it would have been 
ressed. Where an Act gives power to a munici 
ity or corporation for the public benefit a more 
Tal construction should be given to it than where 
sera are 1 1 be exercised merely for pm ate gain or 
er advantage Oixivant v Rahimttla Lub 
homed I It. E. 13 Bom., 474 

s. 220 (amended hy IV of 1878) 

Bouses— Citif of Bombay — Ridge ventilation — 
•t ee —The Municipal Commissioner for the City 
Bombay issued a notice requiring the owner of a 
ige of buildings to put it in a proper state by 
ividiog ridge ventilation within seven days which 
i owner did not comply with. Held that s 220 
Bombay Municipal Act III of 1872 as amended 
Bombay Act IV of 1878 does not empower the 
mieipal Commissioner to direct structural altera 
ns that the notice requiring ridge ventilation to be 
ivided was illegal and the owner by refusing to 
nply with it committed no offence Empress r 
danand Khisiisasi I L. It. 8 Bom 151 

Sch B — Spirit* — Toddy juice — 

ddy juice whether in a fermented or unfermented 
itc is not spirits within the meaning of Bombay 
it III of 1872 and is therefore not liable on im 
rtation into Bombay to a town duty of annas 4 
r gallon imposed on spirits by Sch B of that 
it. Habmasji Kabsetji t Peddbb 

[13 Bom , 199 


OMBAY MUNICIPAL ACT (HI OP 
1888) 


— s 3 

See Bombay Distinct MrrnciriL Act 
s 17 I L E. 20 Bom. 14Q 


, 88 144 — Umrertily lutldtngt — 

* Id tip occupied for charitable purpose* — Chant 
blcp^rpo, t ,~S la L 41 Eh c 4~3Tut>ic>pa\ 
ixat cm Bxempt on /row.— The following build 
.gs occupied by the University of Bombay « 
lie Sir Cowaiji Jrfianrtur Hall the Library and 
le l sjaoai to ver are not Government property 


BOMBAY MUNICIPAL ACT {HI OP 
1888 ) — continued 

and are not included in the property for which 
Government pays a lump sum under s 144 of the 
Bombay Municipal Act (III of lS^S) The above 
buildings are exempt from taxation being boddin s 
exclusively occupied for charitable purposes within 
the meaning of cl (a) of s 143 of the Bombay 
Municipal Act (III of I8S8) The words charitable 
purposes have acquired a technical meaning in the 
Presidency of Bombay and m that sense they 
include all purposes within the meaning of ‘'tat 
43 Eln c 4. UiavEHsiTY op Bombay t Muyici 
pad Commissioners of Bombay 

[ILB. 16 Bom , 217 


• - B 168— Tar — Vraiclack — Qenera\con 
dition* preecribed by the Standing Committee limit 
t ng right to dratcbacTc — Under s 158 of the Ci* J cf 
Bombay Municipal Act (Bombay Act III of I8S3) the 
following general conditions were prescribed by the 
Standing Committee with reference to claims for draw 
back of the general property tax leviable in Bombay — 
(I) Except with the special sanction of the Crm 
missioner no claim for drawback shall be enter 
tamed unless submitted to the Commissioner not less 
than thirty days before the commencement of the 
half year to which such claim relates (2) Drawbar* 
of the one-fifth part of the general tax shall be 
sanctioned by the Commissioner in cases falling 
within either of the following classes and in no 
others — („) Chawls or buildings let out for b ire in 
single rooms cither as lodging or godowns for the 
storage of goods. (4) Properties which In the opinion 
of the Commissioner are usually or frequently vacant 
either wholly or partially (3) ho ^ sanction lor 
drawback shall extend or apply to any floor on whir 
trade or manufacture is earned on or any gooes a 
sold The Commissioner having refused to sanc- 
tion a drawback of the tax leviable on certain P «J 
pcrties of the plaintiff on the ground that they 
not fall within the terms of the above condition* 
the plaintiff filed this suit. It was contended on m* 
behalf that the second and third of the , (w , 

ditions were bad and that the Standing Commi 
could not by sc called general conditions luD1 .go 
curtail the right given to tax P a £ er * by R .' ,w 
Jleld that the conditions prescribed by the Eta 
Committee were not ultra viret ana that too 
missioner was justified in refusing the draw 
Goyabdhandas GocnmAS TEJPit r MCYiu* 


es 222 285— Watemicorlct—M**'. 

cipalitg of Bombay — Bight to enter on la 

Ratltcau Company to lay pipe* etc iia% . 

Act IX of 1S90 * 12— Accommodation re*”.. 

Under the Bombay Municipal Act (Bombay A 

of 18S8) the Corporation of Bombay ho* ‘be n “ 
for the purpose of supplying the city w >t 
to enter upon land belonging to other o ^ 
make connections between the main* ana w J , 
pipes forming the connections tl rough or “ n . „ t 
lands without the owners’ permission tno S . 
without giiing them reasonable uotiec in , 

Held also that • 12 of the Railways !ct(‘ x 
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Bombay municipal act (in op 

1888 ) — continued 

1B90) does Oft exclude the above right of the Cor 
pnration of B mbay to cater on land belonging to the 
Great Indian Peninsula Railway Company for the 
eaid ] urposr* Great Indian Peninsula Rah. 
TTAT r MUNICIPAL COBrOHATIOV op Bombay 

[IL E 23 Bom 358 


• B 248 — Fa-endar — to pro 
ndcpmry accommodation — Oicner ' — Fremitct 
— Construction of statutes — A faxendar i« not the 
person liable as owner of the premises to provide 
privy aocommodati in under a 2-1 S of the Bombay 
Municipal Act (Bombay Act HI of 18S8) the bene- 
ficial owner of the b rase built on the faxendar’* land 
being the owner within the meaning of the iection 
Per I! AN ADR J — The word “premise* in «• 248 
of Municipal Act u nsed with reference to the bnild 
ing to which the privy belong* Municipality op 
Bombay c Snirtriui Disbiia 

[IL.31 20 Bom, 617 


1. B 240— Employed Meaning of 

the i cord — Discretion rested in the Mur cipal Com 
msstoner — The word employed in s. 249 of the 
Bombay Municipal Act (Bombay Act III of 1888) 
refer* to cmpl yment of any kind or for any length 
of time. Municipality op Bomb at e Aiimkdbhoy 
Habxbbuoy LLR 23 Bom 528 


2. Lotice to construct 

urinals t* o particular place in the o loner's 
premises — Illegality of such notice — Accused was 
convicted and fined R50 for not complying with a 
notice issued by the Municipal Commissioner of 
Bombay under ■ 249 of Bombay Act III of 1888 
The notice required him to construct a unnal of six 
compartments in the open space inside the entrance 
gateway to the Cloth Market from Cham pa wady and 
a water-closet in the comer of the entrance from 1st 
Ganeshwady near the fire-engine station. Hell 
reversing the conviction and sentence that the notice 
was ultra tires inasmuch as it required the accused 
to cod struct urinals m a particular place m his 
premises. In be Knnrji Jaibam 

[I L. H. 24 Bom. 75 

B8 298 299 and 301 

See Appeal— Bombay Act a— B ombay 
Municipal Act 1888 

[HR 18 Bom 184 

1 ■ ■ ■ Compulsory acquisi 

lion of land — Set lack — Compensation paid to 
o tetter for land Kith buildings — Basis of ealuation 
of land — Where in a case of set back land with 
hull 1 ng* thereon was taken np by the Municipal 
CtmmiBsi ner from a pnvato owner under Bombay 
Act III of 1888 ss 298 299 and 801 i—Hcld that 
the amount of compensation awarded to the owner 
•hsuhl be calculated with regard to the price given 
within a few years previously for land of a similar 
character In the immediate neighbourhood of the land 
in question Held also that the addition of 15 per 
cent could not be allowed. Municipal Commis 
s o er v Patel Haji Mahomed I L It 14 Bom 


BOMBAY MUNICIPAL ACT (III OF 
1888 ) — continued 

292 follow ed Municipal Commissions poe the 
City op Bombay r Abdul II ux 

[ILR 18 Bom. 184 

2. and gs 604 and 627 

— Land talcen by the municipality for street 
improvement — Compensation for land taken— Du 
pule as to amount of compensation — A otice of suit 
— Limitation — In 1891 the municipal authorities 
of Bombay gave notice to the plaintiffs under 
s. 299 of Bombay Act III of 1888 that they 
required 23 30 square yards of the plaintiff s land 
for street improvement. On the 14th December 
1891 the plaintiff gave possession of the land to 
the municipality and on 27th January 1892 
claimed R60 per square yard as compensation 
By letter dated 23rd February 169° the Mum 
cipal Commissioner (without prejudice) offered 
R50 per square yard as compensation and stated 
that on the plaintiff producing the title-deeds 
and paper* to establish his title the necessary 
documents In connection with the payment would 
be prepared Nothing further took place In the 
matter until the 14th February 1894 on which 
date the plaintiff wrote a letter to the Municipal 
Commissioner In which without mentioning any 
sum he requested tho payment of the amount which 
might be due to him as compensation for his land 
taken by the municipality Tho Commissioner 
refused to pay the compensation contending that 
the plaintiff* claim was time-barred The (plain 
tiff thereupon brought this suit claiming III 1C5 
(being at the rate of B50 per square yard) as 
compensation for the land taken by the defendant 
or in the alternative for that sum as damages for the 
breach of contract to pay purchase money for the 
land The defendant pleaded (1) that notico under 
* 627 of the Municipal Act (Bombay Act III of 
1888) was necessary before suit filed and (2) that 
the suit was barred by limitation The Chief Judge 
of the Small Cause Court found for the defendant with 
costs and dismissed tho suit contingent on the opinion 
of tho High Court. On a caao stated for the High 
Court — Held (1) that notice under s 627 of Bombay 
Act HI of 1883 was not necessary that section not 
being applicable to suits brought to enforce paymerft* 
of compensation under e 301 of the Act i (2) that the 
euit was not barred by limitation Per Fabban 
J — A suit against the municipality of Bombay for 
compensation for land acquired by the municipality 
under s 299 of Bombay Act III of 1888 is not an 
action of tort or quasi tort but a simple action for 
the pnee of land which the terms of s. 301 of the Act 
impose upon the Commissioner to pay The obliga 
tton to pay that price is of the same nature (1) 
whether the owner assents to the valuation of the 
land placed upon it by the Commissioner j (2) whe 
thcr the value is determined by the Chief Judge of 
the Small Cause Court or (3) whether it is left 
undetermined S 627 doe* not apply to any of 
these three eases In all of them the obligation 
to pay is imposed bv a 301 and doc* not arise 
from the manner in which the amount of the 
price to be paid is armed at S. 604 prescribes 
the only mode in which in case of dispute the value 
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BOMBAY MUNICIPAL ACT (III OF 

1888 )— continued 

of the land can be determined If the owner of land 
disputes the Commissioner a valuation he must apply 
to the Chief Judgo of the Small Cause Court within 
a year If lie does not do so the result is that he 
loses tbo power of effectually disputing the Commis 
sioner^e valuation hut docs not lose his nght to tho 
amount of the valuation The owner of land has a 
remedy independent of the provision of s oOt That 
section only deals with cases where there is a dispute 
as to the value of the land and leaves untouched 
those coses where there Is no 6nch dispute but whero 
the Commissioner for some reason declines to pay 
In such cases the owner is left to his ordinary 
remedy no special mode of procedure being pro 
scribed Cases is which there has been a dispute 
but in which the owner abandons his claim to 
dispute the valuation of the Commissioner fall 
within the latter category Maneklal Mothal v 
Municipal Commissions op Bonn at 

[I L It, 19 Bom , 407 
— — — — a 353 — Notice to a house otener to 
reduce the height of his building given more than 
three month t offer its completion— Completion 
Meaning of — One 2t was served w ith a notice under 
b 353 of the City of Bombay Municipal Act (Bcmbay 
Act III of 1888) requiring him to reduce the height 
of a budding which he had erected. The budding 
was completed in June 1893 and the notico was 
issued on 13th January 189*. It was prosecuted for 
not complying with this notice He contended that 
the notice was time barred as it had not been 
given within three months after the completion 
of the bmlding In answer to this plea it was 
urged on behalf of the municipality that the 
budding could not bo said to have been com 
pleted, unless and untd such accommodations as 
privies and cesspools bad been executed in accord 
ance with the requirements of the Health 
Department and that therefore the notice was 
within time Held that the notice was time 
haired. The word completion in s 353 of 
Bombay Act III of 1888 must be taken in its 
ordinary sense and the Court cannot read into 
the section in accordance with sanitary regu 
lations or sanitary officers’ opinions Iir be 
Baohtjnatii Makund I L.R 19 Bom. 372 


B. 381 — Zoto ground— Lose lying 

ground — Notice by Municipal Commissioner 
requiring owner of loic lying ground to Jill it 
ictth street earth up to a certain level — Under 
s. 381 of the Bombay Municipal Act III of 18S8 
the Municipal Commissioner for the City of Bombay 
issued a notice to the appellant as owner of certain 
low lying ground. The notice stated that in the 
opinion of the Commissioner the grennd accumulated 
water in the monsoon and caused nuisance to the 
tenants of two chawls situated on the premises 
* C sn 11 " *“* therefore required by the notico 
to fill in the low lying ground with sweit earth 
to the level < f tho road and slope it towards the 
new Qrain on the road side As the owner refused 
to comply with the notice he was convicted and 
scutcuccd to pay a fi QC 0 f R15 by the Presidency 


BOMBAY MUNICIPAL ACT (III OF 
1B83) -'Continued 

Magistrate under s. 471 of the Municipal Act 
(Bombay Act III of 18S8) Held reversing tlie 
conviction and sentence that the notice was illegal 
The words used m s 381 are low ground ’ which is 
not the same as low lying ground. And though 
the section gives power to the Commissioner to require 
the owner of low ground to cleanse and fill up tbo 
same it dors not permit him to issue an order that an 
indefinite extent of low lying ground ahall he filled 
up much less that it shall be filled op to * cms 
particular level or filled up with sweet earth or 
that it shall be sloped m a particular direction 
Municipal Commissions op Bombay v Babi 
Dwaekoji IL.E.24 Bom. 185 


401 (d )— Byelaw restricting the 
height of buildings on a tile preciously built 
upon — Validity of such lye lair — -The Municipality 
of Bombay has power under s 461 cl w 01 
Bombay Act III of 1888 to make a bye law restarting 
the height of a new building erected on a »ito which 
had been previously built upon McsicrPAirrY OP 
Bombay r Sundisbji LL.E 22 Bom. B80 
- s 472— CWmutny offences—- Punish 
ment for such offences after a fresh contielton— 
Separate prosecution for continuing the offence 
A Presidency Magistrate having convicted ccrt iV° 
accused persons and fined them under s 471 of 
City of Bombay Municipal Act (Bombay Act Hi 
of 18S8) proceeded in the same order pai-porting 
to act under the provisions of s 472 to fine 
much per day in caso they continued the offence 
Held that the latter order was illegal under a 47e oi 
the Act The section requires a separate prosecution 
for a distinct offence a prosecution in wluch a chart-' 
must be laid for a specihc contravention for a 
number of days and for which charge if proved * 
Magistrate is to impose a daily fine of an *? oU K v 
which is left to his discretion to determine 
LtMBAJl Tcxstbam IL.R. 22 Bom.. < 0 

627 — Suit for damages a S°*", 


Municipal Commissioner — Notice of suit— 
is sufficient notice — The plaintiffs were owners o 
house consisting of a ground floor and upper * w 
and measuring 77 feet 10 length On the south in 
of the house was a gully 3 feet 6 inches 
separating it from another upper stoned no 
The plaintiffs in this suit complained w" " 
January 1891 the defendant by Ins servants a 
trench 8 feet deep along the whole length . 
gully for the purpose of laying a dram pipe ? n 
the work was done so negligently that the P l4 “. . 
house was injured and became in such » da” . 
condition that it had to be polled down 7“® T, * 
tiffs claimed R3 996 as damages The defe" 
denied the negligence and alleged that the wo 
net done by his servants or agents but by a coat 
For tho defendant it was contended **** 
notice of action given by the rlamtiffi undT - 
of the Bombay Municipal Act (III of 
insufficient The notice stated that one * A , 
tractor under you and as such bcm 0 your *8®° ^ 

servant excavated a trench etc It j . 

that this was not a good notice as it only 
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BOMBAY MUNICIPAL ACT ail OF 
1838) — concluded 

cause of action arising out of the acts of the defen 
dant i servants and agents, and not out of the acts of 
a contractor Htli that the notice was sufficient. 
The section only required the notice to state with 
reasonable particularity the cause of action and this 
was done The individual by whrm the damage 
was done was specified and the acts which caused 
the damage were clearly get forth Dhonduja 
Krishnaji r Municipal Commissioners or 
Bombay L L. It., 17 Bom 307 

BOMBAY POST TRUST ACT a OF 
1873) 

See Injunction— Special -Cases —Tub 
Lie Officers WITH Statutory Towers 
[LL.B. 1 Bom 132 
See Libel L L It. 1 Bom 477 


BOMBAY PORT TRUST ACT (VI OP 
1870). 

"i -bs 43 and 62. 


See Sale of Goods 

[LL.Il. 17 Bom. 62 

BOMBAY REOULATION— 1800— 1 e 13 


BOMBAY REGULATION— 1827— II 

— concluded 

— B 6 

See SUPERINTENDENCE op High Court— 
Crra Procedure Cods 1882 ■ 622 

[I L R 10 Bom 610 

5, cl (2) 

See Dion Court Jurisdiction of— Bom 
day— Civil 8 Bom 248 


8 16 cL (2) 

See Appeal is Criminal Cases - Cbdii 
Hal Pbocedube Codes 

[2 Bom 112 2nd Ed 106 
b 21 

See Jubisdiction of Civil Court Caste 
[L h H. 6 Bom 83 
I L E 0 Bam 725 
L L R 7 Bom., 323 
See BianT of Suit— Caste Questions 

[LL R 2 Bom. 470 
s 43 

See Public Servant 4 Bom A C, 03 
See Subordinate Judob Jurisdiction of 
[L L It. 21 Bom 754 773 


See Limitation— Bombay Regulation I 
of 1800 

[5W R. P C 31 1 Moore s L A 154 
1 Moore a I A 414 

1808—1, a 4 

See Enhancement of Rent— Bight to 
enhance 11 Bom 163 

181 8 -IV 8 62 

See Subordinate Judge Jurisdiction op 
[I L R. aiBom 773 

1823— Vi 

See Damaqbs— Measure and Assessment 
of Damages— Breach op Contract 

a Agra 69 

1827 — IL 

See Hindu Law— Inheritance— Law 
GOVERNING PARTICULAR CASES 

[LL B 11 Bom 285 
See Jurisdiction of Civil Court- 

Casts LL R. 11 Bom 634 

[LL B 13 Bom 429 
LL. R. 19 Bom 607 
I L. It. 20 Bom IDO 
See Tensions Act s 4 

[LL.B 17 Bom 224 

L 

See Jurisdiction of Civil Court — 

Casts L L. It., 15 Bom 609 

See Limitation Act a 2a 

[I L. It. 10 Bom 602 


8 47 

See Pleader— Appointment and Appear 
ANCB I L It. 8 Bom 106 

b 62 

See PleIdee— Remuneration 

[9 Bom. 33 
I L R. 21 Bom 42 

b 64 

See Pleader — Appointment and Appear 
Ancb LI E 22 Bom.. 054 

[I L R. 23 Bom. 657 

IV 8 20 

See Custom 1 Bom 30 

See English Law 

[2 Bom 38 2nd Ed. 30 
2 Bom 55 2nd EtL, 62 
See Pahsis 6 Bom A C., 109 

8 27 cl (1 ) — Family cut 

tom or usage — Dufy of the Courts — Cl 1 * 27 
Regulation 1\ of 18_7 (Bombay) impose* no obhga 
tion cm the Courts to ascertain whether there is 
family rule or usage where there is no allegation of 
such fact in the pleading* or where the parties haie 
waived resort to the eonne prescribed by the re- 
gulation JJodeb Kaikhoosrow IIohhczjee r 
CoOTERDAEB 

[4W UPC 94 0 Moore a L A 448 
V 


See G BANT — P ES C MTTT ON OB P EVOCATION 

of Grants 14 Moore s I A 65 
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BOMBAY REGULATION— 1827-V 

— concluded 

bee Cases toper Limitation— Bombay 
Regulation \ op 1827 
See Limitation Act 1877 art 147 

[LX. R 23 Bom , 781 

See Mortgage — Possession under 

Mortgage L L B. 11 Bom. 475 
See Mortgage — Power op Sale 

[XL R., 21 Bom 287 
.See Pleader— Appointment and Ap 
peakancb ILK 12 Bom 85 
See Possession— Evidence op Title 

[I L B 1 Bom 502 

See Right of Suit— Caste Questions 

[I 1m R , 13 Bom , 429 

... — Fretcnphte right — Title 

ly long possession — The holder of a cocoanut oart 
ia Bandora in the Island of Salsette in the Thanna 
district paying an animal assessment of R39 to 
Government built a bungalow upon it without the 
permission of the Collector who under the rule pur 
porting to have been issued by the Government of 
Bombay on the 1st February 1869 in accordance 
with the provisions of s 35 of Bombay Act I of 1865 
dsmanded from him a fine equal to sixty times the 
assessment and on the plaintiff a failure to pay the 
fine summarily attached the land under the provi 
mans of a 48 of that Act Held that by virtue of 
uninterrupted enjoyment for moro than thirty years 
the plaintiff bad under 8 1 of Regulation V of 1827 
acquired a prescriptive title to the laud and had 
become its absolute proprietor Collector op Thana 
t Dadabhai Bomanjai X L R 1 Bom., 352 

s 7 

See Majoeitt Aoe or 

[6 Bom A C 05 

a 12. 

See Limitation Act 1877 art 132 

[X X- R, 9 Bom , 233 

a 15 cL (3) 

See Mortgage — Construction 

[LL R. 15 Bom 303 
X L R. 20 Bom 290 

VXL 

See Arbitration — Abbitraton under 
Special Acts and Regulations— Bom 
bat Regulation t II op 1827 

[6 Moore b X A. 134 

— VIII. 

See Appeal— Certificate op Adminis 
tration LL It 18 Bom. 748 
[X X- E,, 19 Bom 399 
See Cases under Certificate of Ad 
ministration— Cebtificatfs under 

Bomb at Regulation 1111 op 2*27 
ETC 


BOMBAY REGULATION— 2837-Vnr 

—concluded 

See Representative op deceased Feu 
8 on 8 Bom A C 153 

— — ■ Certificate of heirtbp— 

2Iinor — Under the provisions of Regulati n till 
of 1827 a certificate of heirship cannot he granted to 
a minor Bai Baiba r Bai Daouba 

[X L. R. 6 Bom 723 


See Subordinate Judge Jurisdiction 
op I L R, 17 Bom 230 


See Parties— Substitution op Paetim 
— Appellants 

[I X R. 21 Bom 103 

See Representative op deceased Pe* 
bon LLR 21 Bohl, 102 


See Registration Act 1877, 8 17 

[3 Bom., A C 167 


-tfl 


See Registration Act 1877 8 EO 

[1 Bom., 60 
oBota 121 
X X. R^ 13 Born- 333 


-XII S3 5 and 4X 


See Magistrate Jurisdiction op-Sp« 
cial Acts— Pailwat Acts 1854 

[3 Bom. Cr„54 

- s 10 


tfeeAuiSANCE— M iscellaneous Cases 
[8 Bom Cr 2 


cal Examines 
• XIV 


See Offence committed 
-XVT 


s ”*fi£S?g5£%tfg* til 
i£tf3S'Si 

See See vice Tenure 15Bom .13 


xvn n 

See Bombat Survey and t; *T rI £**83 
Act 1 or 1SC5 7 Bom 

See Jurisdiction op Cov*r— r* 

and revenue Suits jr73 
[13 Bom Ap 1 2-5 
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BOMBAY REGULATION— 1837— XVII 
— concluded 

See Land RetZNUE _ 

[10W R.,P C 13 
11 Moore 8 X. A., 295 
13 Bom., Ap 1 235 
LL.R 1 Bom 70 
I L II. 0 Bom 483 

See Mamiatdab J ubiSDiction of 

[I L.R 14 Bom 372 
a 16 

See Chaboe— Form of Ciubob — Special 
Cases- Criminal BRBAcn of Tbpst 

[8 Bom Cr 115 
See Sessions Judge Jurisdiction or 

[8 Bom., Cr 115 
31 cl (3) 

See JURISDICTION OF REVENUE COURT — 

Bombay Regulations and Acts 

[2 Bom 193 2nd Ed 185 

— XVIII 

See Appellate Court— Fbbobs affect 
mo ob not Merits of Case 

[11 Bom 139 
See Cases under Stamp (Bombay Eeoc 
lation X\ HI of 1827) 
-s 10 

See STAMP ACT 18i 9 8 34 

[ILR 13 Bom 403 


- XTX b. 2. 


See JURISDICTION OF REVENUE COURT — 
Bouday Regulations and Acts 

[5 Bom O C , 1 

-XXI 


See Bombay Revenue Jurisdiction Act 
(Xop 187C) I.B.R. OBom. 463 
See Magistrate Jurisdiction of— Spe 
ciab Acts— Bombay Regulation X\I 
or 18 7 3 Bom Cr 39 60 

[7 Bom Cr 69 

8 Bom Cr 118 

9 Bom, 110 343 
See Mahometan Law— Kazi 

[LL.E- 1 Bom., 633 
ILR 3 Bom 72 
See Oncii 1 Bohm, 60 

[7 Bom. Cr* 39 

See Sessions Judoe Jurisdiction of 

[9 Bom 166 

- XXIX 


See Agent of Foreign Sovereign' 

[1 Bom , 96 


See Pensions Act a 4. 

[I L.R. 11 Bom 222 
I L It. 17 Bom. 234 


BOMBAY REGULATION— 1827— XXIX 

■concluded 

Appeal under — 

See Service Tenure 

[I L.E 17 Bom., 431 

1820— III 

See Cotton Frauds Regulation 

[1 Bom 17 

1830-XIir. 

See Agent of Fobeign Sovereign 

[1 Bom 98 


- 1831— XVIII 


See District Judge Jurisdiction of 

[6 Bom A C., 20 

BOMBAY REVENUE JURISDICTION 
ACT (X OF 1870). 

See Jurisdiction of Civil Court — Offi 
ces Right to 

[1L.E C Bom. 578 
LL.lt. 12 Bom. 014 
See Jurisdiction of Civil Court— Reve 
nub I LR 0 Bonn, 462 

[LL.R 32 Bom. 377 
See Cases undrb Jurisdiction o* Civil 
Court— Rest and Revenue Sum— 
Bombay 

- bs 3 4 5— Alban — Land revenue— 


Toddy ,p\nt— Bombay Alban Act 1 of 1S78 
ti SI dJ 54 and 67 — Land Revenue Code Bombay 
Act l of 1S79 e 67— Key XXI of 1627 ,60 — 
Tbo plaintiff sued to recover from the defendant a 
farmer of abkan dutiCB on the manufacture of spirits 
under * CO of Bombay U emulation XXI of 18-7 a 
Bum of money alleged to have been illegally levied 
by him as tax or rent through the mam la War in 
respect of certain cccoanut tree* tapped by the 
plaintiff in 1877 78 and 18 <8 79 Held that the 
Civil Courts have jurisdiction to entertain such a 
suit If the claim be held to be one in respect 
of land revenue it falls within the exception eon 
tamed in cl (r) of a 5 of Act X of 187G If it 
is not s 4 of the Act has no application l‘er 
BjBDwood J —The expression land rerenne aa 
used hi Act X of 1870 docs not include either the 
duties leviable under Reg XXI of 1827 on the 
manufacture of spirits, or the taxes on the tapping 
of toddy trees, the levy of which in certain districts 
waa legalized by a 24 of the Bombay Abkan Act, 
V of 1878 A farmer of duties on the manufacture 
of spirits u not authorized to levy a duty on any 
jmeo in trees, either under Regulation XXI of 1827 
or Act X of 1876, or Bombay Act V of 1873 Juice 
in toddy producing trees is not spirit which include* 
toddy in a fermented state only Aasatan \ enxu 
Kalgctxab r Sakha sam Ragu Koreoauukar 

[LLE. 9 Pom. 462 

— s 4. 

B-e Bombay Irrigation Act g. 43. 

[ILIL 22 Bom. 377 
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BOMBAY REVENUE JURISDICTION 
ACT (X OP 1878 )— continued 

See HEREDITARY OFFICES Act B 17 

[1LR 10 Bom. 681 
Sep JURISDICTION OF Cito Court— Ofpi 
CE3 Right to LL.H, 12 Bom, 014 
See Jurisdiction of Cmr. Court — 
Revenue Courts Orders of 

[IL.R 6 Bom, 73 
See Pensions Act b 4 

[L UR., 11 Bom. 222 

See Rioht of Suit— Office oe Emolu- 
ment EUR. 12 Bom. 614 

See Saxe for Arrears of Revenue 
Rioht of Sale L L. R-, 6 Bonn, 73 

1» s 4 — Competent Office? — 

7 over nor tn Council — Potcers conferred by Act 
El of 1852 — Per Bird WOOD J — The words com 
ictcnt officer as used in prov (fc) of s 4 of 
he Bombay Revenue Jurisdiction Act includes the 
lovernor m Council who is one of the authorities 
pon whom judicial powers were conferred by Act 
lI of 18o2 J AN ARD ARRAY r SECRETARY OF STATE 
OR India I. L. R. 13 Bom., 442 


2 


■ limitation — Limitation 


Id 1877 art 120 — Attachment for arrears of 
atul revenue— Suit for declaration that order of 
orfeiture teas illegal — Bombay District Police 
Id (Bombay Act VII of 1967 J s 4— Punitive 
<otiee post — The plaintiff was the talukhdar of the 
lllage of K At the end of the revenue year 1878 79 
e on 31st July 1879 the plaintiff was a 
cfaulter in respect of the assessment payable to 
lovemment for that year In November 1879 a 
■umtive police post was established in the village 
nder s 16 of Bombay Act VII of 18G7 on account of 
he tnrbnlcnt conduct of the inhabitants Between 
anuary and Apnl 18S0 the Collector sold certain 
■roperty of the talnhhdar for arrears of revenue and 
rallied by the sale a sum of fil 608 12 8 This 
um was more than sufficient to cover the arrears 
uc for 1878 79 as well as the assessment payable 
or 1879 80 bnt the Collector after deducting the 
rrcars due for 1878 79 applied the rest of the 
xle-procecda towards the payment of the cest of the 
■umtive post. The assessment for 1879 80 haTing 
emamed unpaid the village was attached on the 
at of July 1880 under* 159 of the Bombay Land 
tevenne Code (Act V of 1879) The attachment was 
ollowed on the 6th January 1831 by an order de- 
lating the village to be forfeited under s. 153 of 
1 e Code In 18b0 the plamtiif filed the present amt 
gainst Government to recover possession of the vil 
(V ’ C and for a declaration that the order of forfeiture 
vas illegal and ultra vires The defendant pleaded 
w f C G'at the suit was barred under s. 4 
1(e) of the B tnbay Revenue Jurisdiction Act (X cf 
8il») that 't was also barred by limitation held 
ilso that the plaintiff’s claim for a declaration that 
ho order of forfeiture was Illegal was not barTed 
iy s. 4 cl (<•) of Act X of 1876 as the order of for 
.eitnrc could not be c nstdered a proceeding for the 


BOMBAY REVENUE JURISDICTION 
ACT (X OP 1876) — continued 
realization of land revenue ’ The proceeding author 
lzed by law for the realization of land revenue i e 
the attachment of the village having been taken 
no other proceeding could legally be taken as against 
the plaintiff till the expiration of twelve years frem 
the date of the attachment Held further that 
the claim for a declaration that the order of forfcitnre 
was illegal was not time barred as it was governed by 
art 120 of the Limitation Act (XV of 1S>7) 
Samaxdas Bbchab Desai r Secretary or Sim 
For India LL II 16 Bom. 455 

S ■ ■ ■ . Service inam land — Suit 

for a declaration of title to trees thereon and for 
damages — Jurisdiction of Civil Court — Hereditary 
Offices Act (Bombay Act III of 1S74J— Hereditary 
officer — Officxator — The plaintiff complained that he 
was prevented from cutting the trees growing on land 
situate in the village of Tungarli belonging to certain 
persons who had sold the trees to him. He claimed 
damages and an injunction restraining the Collector 
from interfering with him The defendant pleaded 
that the trees did not belong to the plaintiff" s vendors 
being on service inam land. The lower Court du 
missed the plaintiff’s claim holdmg that the land on 
which the trees were growing was service inam 2nd 
and that the plaintiff s vendors had no title to them 
On appeal the High Court on the evidence upheld 
the lower Courts decision that the land was mam 
service land but held that it did not necessarily follow 
that the trees upon it were the property of Govern 
ment and not of the vatandars The latter nughtoe 
the owners of the trees subject to a condition Iho 
case was therefore remanded to the District Court for 
a finding on an issue as to whether the holders oi 
service inam lands had & title to the trees on the lands, 
and if so whether they had the right to nit do 
trees without the permission of the Coll dor w 
this finding tho District Judge found in tho affirm 
ative The case then came again before the ii‘o 
Court when a preliminary objection was taken ina 
under s. 4 of Act X of 18/ 6 the Court had nojunsoic- 
tion Held that it having been decided that land 
question was service m a m land the Court T * D “ cr . 
cl (a) of Bombay Act X of 1876 erased 
jurisdiction over the plaintiff s claim against Uo*“M 
ment in respect of the trees growing thereon •* . 

claim* related to property appertaining to the cm 
a village officer DeSOCZA Detiao c £?•?*** n,g 
State foe India LL.R 18 Bonx, 

Officer— Forest Act (VII of lSTSj—B^ 1 V 
Appeal -S 11 of Act X of 1876 only #PP]«* » •“ 
act or omission of a Revenue Officer * n “.°p^ TS . 
cases where the law allows an appeol 
Officer is not a Revenue Officer ActXofISi 
bo construed strictly lio right of appeal 
given except by express words. Naeaian i> 

Seceetaby of State fob India r0 3 

[L U 1L 20Bonx,o^ 

2 Practice — Pf o c f ah 

Under s, H of the Bombay Revenue Jurisdiction a 
(X of 1876) In a suit to which that Act aprh« 

Court bcfvrc taking evidence on the merits 
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BOMBAY REVENUE JURISDICTION 
ACT (X OF 18 1 8) — concluded 
require the plaintiff t > prove first of all that he lias 
provi osiy t broil, mg the suit presented all such 
appeals all wed by the ha f r the time bein^. m f rce 
as within the pen d < f limitati n all wed f r bringing 
sneb suit it was p sibli to present Ra^cheod 
HOKEBHAI r tsECNETABT OP ‘'TATE FOJ1 INDIA 

[LL.E, 22 Bom, 173 

3 Suit against Ooternment 

— Practice — Procedure — Appeal from an order of a 
Serenve Ofcer^Presentation of such appeal — All 
that* Ucf the Bunbay Revenue Junsdieti n Act 
(X < f IS 6) requires is that the appeal referred to 
therein shall be presented. When theref re the only 
appeal all wed by law agamst ti certain order of the 
O Hector lay to the Ccmmissicner and such appeal 
was presented — field that the plaintiff was net 
bound to wait for a reply before filing hn suit against 
Government Abaji Pabashbam r ‘•bcektary op 
''TAT* tor India 1L R 22 Bom 679 

4 'Mean ng of the words 

appeal allowed ly law — Limitation — The words 
an appeal all wed by law used in • 11 of the 

Revenue Jurisdiction Act (X of 18(C) do not mean 
an appeal within the time allowed by law 
They refer to the appeals which the law prescribes 
and have no reference to the limitation in point of 
time which the law may impose upon toe bringing 
of such appeals Rancdod UaRIBiiai r SzCBETarv 
op State yon Jnpla I LB 22 Bom , 683 

8 16 

See JlAJttATDAB JURISDICTION OP 

[I h R., 23 Bom 701 
See Special on Second Appeal— Small 
Cause Court Suits 

[I L.H. 7 Bom 100 

See SUBORDINATE JUDGE JURISDICTION 

op I I* It 12 Bom 368 

[ILR 16 Bom 441 
UE 21 Bom 764 773 


BOMBAY REVENUE JURISDICTION 
ACT {XV OF 1880). 

See Guardian— Appointment op Gris 
elan I I*. R- 6 Bom 306 

See SUBORDINATE J UDOE JURISDICTION op 

[I L R 21 Rom 764 


BOMBAY SALT ACT at OF 1890) 

■ 8 47 (a ) — Poeseuion of tali water 

with the intention of mnntf ct ring salt — The mere 
pnssessi n of salt water with the Intention cf manu 
facturmp salt therefrom is not aticfftnee nndcr the 
B mbay Salt Act (Bombay Aet II of 1890) Queijt 
Empress r DabbAI Kaddai 

T L.R. 23 Bom, 788 


BOMBAY SUMMARY SETT LI MENT 
ACT (VII OF 1883) 

6ee Lakh Revenue 

112 Bom Ap 1 225 278 
See Service Tenure 

[ILE 15 Bom 13 
See Settlement — Construction op 
Settlement L L, R., 17 Bom 407 

— 8 2 

See Service Tenure 

[8 Bom A C 196 
I L. R. 9 Bom. 198 

SB 2 6 9 

See Contract Act ss C9 70 

[LL.R 6 Bom. 244 
See CovTHiBcnoN Suit for — t oiuntary 
Payments L L R, 8 Bom 244 
7 

See Settlement— Expiration op c ettls 
mekt I L R., 4 Bom., 387 

83 27 and 32. 

See Duties 

[2 Bom. 253 2nd Ed. 239 

a 32. 

See Jurisdiction ot Civil Court— Re 
venue 6 Bom A C 202 


BOMBAY SURVEY AND SETTLE 
MENT ACT (I OP 1885) 

See Bombay Local Funds Act 18G9 

[LL.R. 17 Bom 422 
Bee Knon Settlement Act 8 17 

[ILE 21 Bom 235 
.See Land Revenue I LR 1 Bom. 70 

a Revenue survey— Entry of 

tenants in regxtlers — Landlord and tenant — The 
mere entry of the names of the tenants of a khot 
in the Government registers'' as occupants under 
the Revenue Survty Act, I (Bombay) of 1SC5 
does n t constitute an injury to the landlord of a 
tangible kind of which the Civil Courts fan take 
cognizance The khot s rights as landl rd if they 
can bo established cannot be prejndiced by any 
proceeding nndcr the Survey Act theTe being nc 
thing in that Act cr the rules framed under it which 
affects the rights of subjects of the Government inter 
se The utm st bent fit which the tenant scan lenve as 
against their landlord fr m being e tered as cccu 
pants under the Act is a right to claim a deduct! n 
of the amount of assessment paid by them direct to 
the G vtroment If they deny his title be can sue 
them either to establish his title and recover the full 
rent due to him under his c ntract with them or to 
eject them as h Iding possession of his lands by a 

titlewhich they themselves repudiate. BAKr SUbtbt 
Commissioner and the Collector op Eatnaqibi 
CL L. IL, 3 Bom. 134 
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BOMBAY SURVEY AND SETTLE 
MENT ACT (I OP 1835 ) — continued 

3 Boundary dispute — 

B ntv’ary dispute as Used in the Survey Ait 
(B mbay Act I of 186 j) means a contention 
between two n I'dibnuringl md pr pnet rs as to where 
a b undury Hue rr boundary marks has or June 
been fixed by the survey officers After the 
fnnetr ns f the Jitter ofl cers have cea« d in a dis 
tnct the C lleet r acting under Act III f 1846 5s 
the proper officer ti det mine such a dispute and 
fix thepr per p siti n of the b tmdarv m irks But 
rlifri a Ixnlh lder claims to rec'iver fr m a neigh 
b uring h lder la d alleged to have bein usurped cr 
encr neh d npan by the 1 tter the person aggnex ed 
must file his plaint in Ceurt (which in toe ease 
of a elaim frr in ie passessi n may bo the Court of 
the Mamlatdai or tkerrdinary Civil C urt) where the 
detemmati n of the C llectcr as to the preper p si 
tion rf the boundary lino or marks (although it rf 
itself confers or withdraws uo jvht of possession) 
aff i ds valuable cx idence in adjudicating up n the 
rights of tho parties Pitambak Dhabi r Sambita 
JtKsr 8 Bom A C 185 


3 Bom Reg XVII of 1827— 

Butldma i tee in towns Iff ore Bom Act 11 of 
18 r 8 —Semhte — Th it B mbay Regulation \MI of 
1827 and B mbay Act I of I860 were n t applicable 
to building aitea in towns and cities until Bombay 
Act I f 1SC5 x\ as expressly made applicable to sucli 
sites by B mbax Act H of 1«68 Dadaeuai Isabsi 
das t bun Collector op Broach 

[7 Bom A C 82 


See Rbqti Tenure 7 Bom A C , 41 

Bntrif i nto private house for 

*ur eq purposes— Qu<rre — B lictber s 11 of Act 
I of 1S65 (D mbay) justifies eurrevon in entering; 
private h ns s for thp purp se of tt ensuring them 
Rbo p Bhaqudas Bhaotaidas 6 Bom , Cr 61 


8 14 

‘fee Inspection op Documents 

[11 Bom 231 

-s 25 

bee Land Revenue 

[12 Bom Ap 1 225 

Tot er oj O or eminent to mite 

astestmenf—Bom Peg XI Hof 1*27 t 4 eft 2 
it'd 1 — The xv rds in s So of B mbay Aft 1 
of 18Go confer spin Government no abs lute power 
, la all cases t fix any n jrssment they may please 
« B it that secti n as also s 4 cl 2 P gnUtion 
L " H f 15-7 distnctly limit the p «cr fG vem 
nt t r is the nsa ssm nt m Ixud I eld part ally 
i s ty ill O xirnmmt h v oxer may set 
ail ch limitatl n* nt their vliacreti n bv a legis 
liti e r tm n t a pr aid'd by <1 3 ff the ob xe 
Re uli ii Bit Cl rrotn nt can f* rrtsethup xxn 
ui(y un-lir elflc rules Tn B mbay Act I of 
156 j ■ 3 n i specific rulrsarctohcfrnnd as 
xv nU indicate tl Legislature intended to set 

aside the pr \*al 0 » cl 2 s 4 Regulati n 
M II of 18 0 7 and to ( * revenue offlem to 


BOMBAY SURVEY AND SETTLE 
MENT ACT (I OF 1805)-co»<tnK«d 
ignore all exemptions except those which they may 
themselves cho se to recognize Where plaintiff had 
enjoyed Savai sut " or a remissi u of one-fjurth fir 
a period of m re than thirty years with respect to 
lands on which assessment became leviable in 180a 
A D he was held by the High Court tobaveestab 
fished a prescriptive right to such a reman a 
Collector op Colaba v Gakesh Maheshvae 
Meiiendale 10 Bom., 210 


See Jurisdiction op Crm. CorsT— hm 
awd Revenue Spits Bombay 

[IL R., 21 Bom., 684 

■ Village cattle— Sanction of 


Rer etiue Commissioners to qra mg —The phraw 
village cattle ’ in s 32 of Bombay Act I of 18Ca 
doea not include the cattlo of any roving grazier who 
may choose to squat for a few months on the public 
ground of a village That Act does not vest the n lit 
cf sanctioning such a diversion of the villa"* 
ground in the xillagers themselves but in the ”* 
venue Ci ramissi ner whose consent must be obtained 
Collector op ThanA r Bit Patel 

[1LE. 2 Bom, BO 

s 34 

Se e Limitation Act 1877 ART 114— Ad- 
verse Possession _ _ Kfi! r 
[I L R 8 Bom. 685 

bs 35 48 — Poirer of l**l XM’! 

I at are — Government land — Suit to set aside a, tfa 
ment on land — Build ng Erection of * n * . 
for setting aside a summary attachment un 
Bombay Act I of 18G5 placed by the Collector enWW 
held on a srllJemcnt for a period not exceeding th 
years the value was held to be five times the ass 
incut and the stamp duty calculated upon » » 
speetne of the actual market value or the *“ 
for which the land was attached. The bold r 
cocotxnut oart in Bandora in the island of ».» 
in the Thana district paying on annual assessmen 
R39 to Government built a bungalow up n it n 
mt the permission of the Collector who unde 
rule purporting to haxe been issued by the i » 
ment of Bombay on the 1st Fobrasry 18G0*®a* 
ance with the provisions of s So of mi 
A ct I of 1865 demanded fr m him a , 
to aixty timea the assessment and on th* ' P * . _j 
failure to pay th* fine summarily attached W ^ 
uuder the proxisions of s. 48 of that AC* si 
first that the Government rf J] [■» 
no authority to make the rule of 1 t February 
and that a 35 f the Survey Aft rr ,I,in *L„ 
pennltv f ,r bmldi g without th G licet r*F . 
si n the attachment ava. illegal *"•"***£. 
the express ns 0 vernment lind and »**»«*£> 

1 siting to Government m B mhav Act 1 ■ j 

mean land of which G vernment fs the pr pn t 
not apply to laud in which the proprieties ng 
the toil rest* in a private indindnal *h«xn 
t it he subject to the payment of a**** 1 ®*, ,v. 
i vernment <?urr re — M hrt h »r the amount ol 
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BOMBAY SURVEY AND SETTLE 
MENT ACT (I OP 1805)— «*<*<*<? 
fine contemplate*! in s 3a of B imbay Act I of 1865 , 
if not paid ib a charge leviable by luminary attach 
ment under « 48 Coliectoe or Tdana r Dada i 
aim BoiiaMi I LB 1 Bom 352 

e 38 — J tetenve surety — Eight aj \ 

tenant to hold land on paying ordinary assessment 
— Usage ha r ng force of la ie~S 36 of B mbaj 
Act 1 of 18Co applies only to lands to which a j 
revenue surrey has been extended under that Act \ 
Prior to the passing of the above Act by usage 
having the force of law G i\ eminent was unable to 1 
eject an trill nary tenant of land bo long as the latter 
was willing to pay the reasonable asie»smcnt upon the 
land occupied by him. This usage mi ht be limited 
or varied by special contract — e q by the terms of a 
leas inc nsistent with it Delia Kaskau > 
Abbamji ‘-■ALE 8 Bom A C 11 

8 38 

See Eiioti Tzvtbe 7 Bom A C , 41 
8 40 

See Laydlobd and Tenant— Pbopbbti 
iv Trees and Woooa ov Land 

[8 Bom A C 188 

8 42— bar eg settlement— boitte 

of tnc eased assessment — S 43 of B mba\ 
Act I of 18Co (which pr Dibits an occupant from 
relinquishing Ms holding unless he gives a written 
notice to th C llector on or before the 31st of M mh 
in each year) is nrt applicable only to the b lders of 
land under a survey settlement but by implication 
imposes on the revenue officers the obliTitiin of 
giving the h lder nrtice when an increased assessment 
u about to be demanded fr m him within a reason 
able tune before the latest dato on which he can 
exercise hu right of relinquishing bts lands Govin 
V lVAYAK GaDEB V COLLECTOB OP RaTNAGJBI 

[8 Bom A C 101 

8 48 

See Land Revenue 

[L L R lBom 70 

a 49 

See Land Revenue 

[12 Bom Ap 1 225 

BOMBAY SURVEY AND 8ETTLE 
MFNT ACT AMENDMENT ACT 
{TV OP 18jS) 

See Bo std ay Distbict BlunciTAt Act 
1873 a 33 L L. R , 15 Bom. 516 
See Romday Survey and Settlement Act 
I860 7 Bom, A C 82 

L Liability to aaseasm nt— 

Pnstersioit *ci t\out payment of land ta a torn — 
Where land in a town in the Presi icney of B mbay 
was f nnl to have been lu plaintiffs p sae*6tin fr w 
18 8 to 1871 without any payment by him of Lnd 
rcaeuue to Government —Held that it was not liable 


BOMBAY SURVEY AND SETTLE 

MENT ACT AMENDMENT ACT (IV 

OP 1838)— conclude t 

to pay assessment under Bombay Vet IV of 18G8 
\ 8IJATALABHDA93 KHUSHALDA9 r COLLECTOR OP 

AmiEDABAD 10 Bom 100 

2 s 5 cl (1), para (2)— Bombay 

Act 1 of lb65 — Building sites — Exemption from 
payment of Ooiei nmenl land rerenue — On thl 6th 
April 1836 the Collector of Ahmedabud dtmised 
by lease a building site in that city to the plaintiff s 
grandfather for a term of muety nine years ISo 
rent was reserved by the 1 ase as then presently pay 
able but it contained a provision that the lessee 
shiuld pay in respect of the said site such lind tax 
as mi„ht fall up 11 all The less e and his heirs 
held th Bito fiom the date of the lease down to 1074 
without paying or bein'’ lequired to pay any land tax 
or rent to Gjs eminent In 1873 Uincaer Govern 
ment levied fr m the plaintiff it 2 11 0 as land re'C 
nue assessed on the site Plaintiff thereupm sued 
the Collector of AhmeAibad for recovery of the 
amount on the ground that the assessment and levy 
were illegal held that the plaintiff s building site 
was exempted from liability to assessment by U mbay 
Act IV of I8C8 s 5 cl 1 para 2 which enactm nt 
applied to the case Held alio that this cxnflp 
tion was net to continue beyond the term frr which 
tbe aite had been demised by 1 overnment but that 
on its expiration it will be open to G vernment to 
resume the Lnd altigether ci to re let it 11 aich 
terms os to assessment or otherwise as mi ht be the 
pleasure of Givernraent The on in of B mbay 
Act IV of 18 8 mentioned and the prov sirns c u 
tamed in it relating to ex mpti n fr m the payment 
of assessment referred to and discuss A CollecTOB 
or Ahuedabad r Balabhai K evald aa 

[I L R 4 Bom 505 

— B 15 

See Inspection op Documents 

(11 Bom. 231 

BOMBAY TOLLS ACT (HI OP 1875) 

e 1— tease to lery tolls — Lessee 

Eight of to admit partners — Keeping lino sets of 
accounts — False accounts Icept to deceire Qorern 
ment — A lessee from Government of the n ht to levy 
tolls admitted into partnership with him th9 plaintiff 
and two others One cf the conditions attached to 
the lease prohibited su lettia~ The plaintiff haring 
brought a suit for has share cf the pr-fits realirvl In 
tbs transaetim tho I ndge dismissed the suit on the 
pnond that the partnership was Illegal being of 
cpini n that snb letting and admitting a partner were 
identical He'd r versing the d cree thit the 
partnersb p was not illegal Where in such a partner 
ship two gets of arc unt were kept one true and the 
rth r false held that such practice b weror rrpre 
hen«i le was n t illegal under «. 7 of th T Its Act 
(B mbay Art III of 18 5 and did n t dii^ntille the 
plaintiff ta sh w as between himself and hit partner* 
what was the actual pnfit ef the concern Gates a 
\ nnAL r jshbipad iLrroBA \aix 

[LL R. 20 Bom. 033 
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BOMBAY TOLLS ACT (HI OP 1875) 

— concluded 

s 10 

8ee Contract Act a 23 — Ilieoal Con 

TRACTS — AGAINST PtTBLIO PotICY 

[ILR24 Bom , 623 

BOMBAY TOLLS ACT AMENDMENT 
ACT (V OP 1881) 

See Bombay Toixs Act 

BOMBAY TRAMWAYS ACT (I OP 
1874) 

" S 24 — Meaning of the words Be 

gulahng the travelling *' — Paltdttg of Regulation 
made under the section for regulating the conduct 
of the Company s servants — The words regulat 
mg the travelling in e 24 of the Bombay Tram 
ways Act (Bombay Act I of LB 74) -mean laying down 
rales as to how persona shall travel that is to say 
rales for the conduct and bchavioui of the persona 
who travel and cannot be held to include rales for 
the conduct of the Company s servants prescribing 
what they shall do or a hat they shall not do in 
the matter for instance of issuing tickets S 24 
of B mbay Act I of 1874 authorizes the Bombay 
Tramway Company to make regulations for regulat 
mg the trai oiling in or upon any carriage belonging 
to them Under this section the Company made the 
following regulati n — Any conductor who shall 
neglect to issue a tickrt to a passenger cr shall issue 
to such passenger a ticket bearing a number other 
than one of the numbers contained in such books cr 
shall issue a ticket of a lower denomination than the 
amount of the fare or non consecutive in number or 
a ticket other than tho ticket provided by the Com 
pany for the journey to be travelled shall for every 
such offence be liable to a penalty not exceeding 
-B25 Held that the regulation was ultra vires 
Maxocgai Dadabhai v Bombay Tramway Coir 
pany LLR 22 Bom. 739 

BOMBAY UNIVERSITY ACT (XXII OP 
1857) 

B 12 — Candidate for a degree — 

Obligation to present eert Jicate of previous examt 
nation —The words candidate fra degr e in s 12 
of the Act (XXII of 185; ) to establish the Unnersity 
of B mbay mean a candid i to f r the final eiamiaati in 
the pas ing of which entitles him to a degree They 
do n t mean a candidate fer a decree at any stage of 
las University career Students thereftre present 
mg themselves for tho prei ions cxaminatirn pre* 
senbed by the Senate of the Bombay University need 
not present the certificate required by that section. 
I* Tn * matter op Dahabha Kcstomjee 

[L L. R, 23 Bom, 465 

BOMBAY VILLAGE POLICE ACT (VIH 
OF 1867>. 

•Seel Fttdznce— Criminal Cases — C ntin 
cal Examiner 6 Bom Cr, 78 


BOMBAY VILLAGE POLICE ACT 
(VIH OP lb67 ) — concluded 


See SATi CTION to Pbosecctiov— Whebs 
SaNCIION 13 NECESSARY OR OTHERWISE 

[I L R, 4 Bom- 357 

• Police patel neglecting to 

report encroachment made by villagers on public 
road — Convictmn of a police patel for neglecting to 
report an encroachment made by the villagers on the 
public read reversed as the circumstances of the case 
did not bring it w ithm the provisions of a 9 of Bom 
bay Act VIII of 18C7 Reg r Ukha Sav 

[7 Bom. Cr,88 
- 89 10 11 and 12— Duties of the 

police patel in cases of unnatural or sudden death 
— Ancient village system of Police how affected by 
the Code of Criminal Procedure (1882) —The an 
cieut village system of police as regulated by Bombay 
Act \ III of 11-67 remains unaffected by the Code of 
Criminal Procedure (Act X of 1862) except where the 
Code contains a specific provision Under Bombay 
Act VIII of 18' 7 the police patel has to do much 
mrro than merely inform the district police Be 
has himself to investigate the matter of a crime and 
obtain all procurable evidence Under s 11 of tbe 
Act if an unnatural or sudden death occur crany 
corpse be found he must forthwith hold an inquest 
and investigate with tho panch the causes of death 
and all the circumstances of tl e cose and make a 
written report of the same If it appears that the 
death was unlawful)* caused he mU8t immediately 
give notice to the p* lice station and if tho state ' oi 
the corpse permits he shall at once forward it ™t fie 
Civil Surgeon or other appointed medical Cm cer 
These provisions of the law are likely to be defeated 
if tho police patel refrains from the proper action hn 
tho district police officers arrive on tho spot 

Empress r Raqho Mahaeit Olo 

p. L.R, 19 Bom. 01- 

s 13 

See Sanction to Prosecution— 
Sanotion is necessary OB otherwise 

[L L R, 4 Bom. 479 

BOMBAY VILLAGE POLICE ACT 
AMENDMENT ACT (I OF 1870) 

See Sanction to PBosEcrriON-ttnm 
Sanction is necbssart 

p I*R 4 Bom. 

BONA FILES 

See Datamation 

t 4 ^XY,473 

LI.K,8A1L 230 
8 Bom. Cr 16° 
XL. It, 3 AIL 342 604.815 
XLR. 4 Bom ^ 299 
LL.lt 0 Bom., 

See Jroimi Omcrns Lu**J*J* °*ggo 
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BONA BIDES— conelttM 

See Cises v Witt I HOTAXIOS lcr 38/7 
4B1 134(1859 S a 1871 ABT 13 ») 

Set Tbansfeb ob Pbopebie Act a 53 

[LLE. 20 Mad., 4 6 
See Um.ay?hjl Assembly 

[t B R 21 Mad 240 

BOND 

See Cases rrors Imtebesf— M iscELtANE 
ops Cases— Bond 

See Cases under Interest — O mission to 

STIBPEATE ETC 

See Cases pvdeb Interest — Stitpia 
TI01S AMOUNTING OB MOT TO PENALTIES 
See Cases under Limitation Act 1877 
Art CC 

See Cases pndkb Mortgage— Monet 
Decree on Mobtgage 
See Caseb under Eeoistbation Act 
1806 a 53 

See Cases pndeb Stamp Act 1879 8 3 

creating or not charge on unmove 

able property 

See Cabes pndeb Registration Act 1877 
s 17 

payable by Instalments 

See Cases pndeb Limitation Act 1877 
abt 75 

Recitals in— 

See Evidence -Citil Cases— Recitals 
in Docpments 

[1LR 20 Bom. 838 
See Onts op Fboop— Docpments belat 
ino to Loans etc 

1. * Form of bond — Bond not to It 

operative until dishonour of hundi ruth raped to 
which bond has been executed An instrument which 
is m the nature of & bond is not tho less a bond 
because it d ics n t come into operati >a unless and 
until tho hundi with respect to which it is passed 
has been dishonoured Laksemanius IlAonppATn 
das r Rambhau Mansabam 

[LL.R 20 Bom. 781 

2 Condition In bond for money 

lent — B gU of mi t — \n agreement to put a party 
in possessi a of certain 1 tnds if default be m ido iu 
tho payment of money lent does net preclude that 
party from suing f r the money lent if he elect to do 
SO \NNA3AMI r Labanaten 

[2 Ind. Jar O S 12 

3 Admission of liability on 

bond— .Remission of condition — Default — Sight 
of sail — When tho full sum specified in a bend wa* 
admitted to be due the fact of the plaintiff haring 
oa ojuditi a of tho payment cf half tho amount by 
a certain day agreed to remit his claim to tho- other 
half cannot affect his right to recover the entire 


BOND— conftnueif 

amount due on tho defend i»t failing to fulfil the 
condition A enoatpaian t Tajapatan 

[1 Mad. 208 

4 Bond with collateral agree 

ment to accept rents— right of suit — In a suit 
to recover money (principal and interest) alleged to 
have been due on a bond defendant pleaded that 
subsequent to the execution of the bond plalutiff had 
taken from the obligor an ljara and a dnr ijara and 
executed jjara ksbuhats agreeing to accept payment 
of tho bond by settm 0 off the rents due under the 
kabuhats It was found that the kabuliats stipu 
I&ted that during their term the rent should year 
after year and instalment by instalment be credited 
m payment of tho bond debt and that at the end of 
the term of the ijara accounts should be settled and 
the balance paid noither party being at liberty to put 
an end to the lease Held that till the termination 
of the lease plaintiff could not sue on the bond bis 
right of suit haiing been suspended during the con 
tmuance of the ijara and dur ijara tho stipula 
tions m which qualmed the stipulation w the bond for 
absolute payment at the end of a specified period 
Dr A ClIAN» OSWAL C IIOOETEZDA DABEB 

[13 W R 24 

6 Cause of action— Limitation 

~~J after entering into a bond for the pay ment of 
a sum of money adopted one &> who took the family 
estate at J a death While in the enj lyment of tho 
estate the bond holders brought a suit against him to 
realite the debt and obtained a decree Under the 
decreo the obligees sought to sell the property which 
by the time of tho execution had come into the hands 
of R (a great nephew of J ») who sued and even 
tually succeeded m having J * adoption declared 
void R then sued to act aside so for as it affected 
him the decreo for tho sale of the property and til 
this euit alio he eventually succeeded The represent 
stive of the original bond holders then brought a 
suit a e aiust R to recoier the money due on the 
bond Held that plaintiff a ri„kt cf suit first an ee 
nit from the last decree in favour of A but from 
the time when tho dobt became due under the terms 
cf the bond. Rajzsisio Sing r Ucso Soon 
DCBEB Ceowdeain 13 W R 313 

0 Suit to recover 

share of bond debt — In a amt by the widow of one 
of three judgment creditors to recover the third part 
of a bond debt which had been decreed m their 
favour and of which execution had been taken out — 
Held that as eho had failed In her endeavour to be 
made a party to the original suit her only coarse wa 
to sue fer her share of the money received under the 
decree j though she nagbt have sued to hare herself 
declared a sharer in the decree her not adapting that 
form cf action held not to bar her suit \s the entire 
mm due on the bond with penal interest to date of 
decree had been recovered plaintiff a came cf action 
had fully accrued th ugh a balance of interest was 
still due Btzmoonissa c Bowbean Jasan 

[lOW R 307 

7 — — — Suit on bond te 

fort due date — Denial of execution — Held, reversing 
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BOND — continued 

the decision cf the C mrt below that the denial of the 
exeiuti n of a bond m the Criminal Ccnrt by the 
defendant docs n t give the plaintiff any cause of 
aeti n to recover the am unt cl the bind before due 
date bcJEEwuN Sinoh r Euntax Sfsou 

1.10 W R, 351 

3 Failure to deliver bond— 

Suit for amount lejorc due date — If an obiter 
fraudulently withli Ids delivery cf a bond which has 
bcon executed within a reas liable time altir the 
receipt f the m nty the obligee has a n e bt ta sue 
for the return cf the rn uey bef re the time fixed f r 
payment 1 eabee Mo^EB Do see r Thakooe 
D oss DUTT 21 W It , 4.43 

9 Bight of one of several heirB 

to sue creditor for share of debt — Joint obit 
gallon— Obhgattcn — Act XXVII of 1860 — Con 
tract A t IX of 1872 ss 42 45 Sold by the Full 
Bench (JJahuoOd J dissenting) that when upon 
the death if the cbhgcc cf a m nev bond the right to 
realize the money has deceived in specific shares up >n 
his heirs each of such heirs cannot maintain a separate 
suit fir recovery cf his sharo if the money due 
on the bond Kandjuta Lax r Chakdab 

[I I. B, 7 AIL, 313 

10 Suit by obligee against some 

Of obligors taking fresh bond from the rest 
— Where an obligee sues e me of the persons jointly 
liable to him under a bond and takes another bond 
frantherist fir what he considers to be tbiir share 
of the debt he docs not discharge the latter from 
their liability to c ntnbute according to the shares in 
which they are liable am ng themselves nor docs his 
transacti u with them (they nit being euretic ) 
destr y the joint liability MursBZZ SlonVN Pal 
C aOWDHBY r BAM hOOilAB hOONEOO 

[L2W R 103 

11 Bond used to pay debt of 

third party — Liability of third party — The fact 
that the in ney raised rn a bend is used to pay a debt 
due by a third party (G) docs nit make such third 
party liable to the \ arty who executed the bond un 
less the latter joined in the bond at the request of the 
third party or of some one acting under his authority 
Oors Kishoke Putt Cnownnur r Ozeeb in 

L24W R 00 

12 Bale of interest of obligee in 

a hypothecation bond— Cieil Procedure Code 
1SSJ tt 263 274 — Ibc interest of the obligee 
in n bind bypb thecating certain land as security 
for a debt li&\ ing been attached under s 274 of the 
Cede cf Civil Pr ccdure and • Id a suit was brought 
by the purchaser upon the said bend | it was objected 
that the suit was n t maintainable because the bond 
had nit been aljo attached as a debt under s 2CS 
Ileld that the fart cf the b<nd n t baling been 
attached a. a d»t nndcr s 2C3 did net affect the 
right cf the lurches r to realize the am unt due 
under it bAUi Attab r Kbibuvabami 

LI.L.R 10 Mad. ICO 

vif X 7, fraudulent alteration of 

hypothecation olau*’ — Re cbllg-c cf > Vnd 


BOND— continued 

for the payment of money in which a certain share 
of a village bad been hypethecated ns collateral sccu 
nty having fraudulently altered such bind so as to 
make it appear that a larger share of such ullage 
was hyp thecated sued the cbhgcr to rec Ter the 
m ney due on such bond by the sale of such larger 
share The ebligcr admitted the executi n of the 
bond and that a certain sum was due therecn Sell 
on the question whither under these circumstances 
the obligee was entitled to relief as regards his ebim 
fir m ney that he was nit so entitled inasmuch « 
the bend on which his suit was brought must be 
discarded being a f*rgery and therefore the suit as 
brought failed Ganoa Eau e Ciu*DAK hr«on 

[ILH 4 All- 63 

14. ■ Appropriation of payment 

— 31 ode of calculating interest— Peg XI of 1793 
— Where payment was made upiu a bond the am un 
paid bun„ lies than the interest due — JfeW tW W. 
meat cu„ht to go to reduce the am unt of interest 
due and the creditor m a suit up n the bond was 
entitled t) » decree for the principal and balance «« 
interest up to date of decree LtrcnVESWAB I S 
c Lrrr Au Khak 8 B L. B , P l. , a 


Failure of bond— 

hen registration — In au action on a bond on 


15 


Xcn registration— in au action uu » 
mcrtco.e which was n<t registered and the fact 
of which was denied the Principal fcudder . Amem 
decided in favour of the plaintiffs but such 3 
ment being reversed by the Di 0 h Court the Ju<u 
Committee considering that too much smgbt 
been given to the fact of non rcpistrati n rever* 
that finding and after a careful analysis of tM 
evidence found the bond to bo genuine 
T BAB AS r llAWJl LAX „ -p n go 

[0 B 1 B , 420 10 W R p O ' w 

16 Presumption of payment— 

Possession of bond bg obligor — The pr sump i 
payment if a bond which arises fnm its p * sl, ‘ j 
the obligi r loses much of its force when raised »* 
between the in b mal creditor and the debt 
between the debtor and the purchaser of the dc 

an cxccuti n sale DnrroA *£»**“£***« 
lrrJAixDASs LI*.B WCaic ^ 

17 Evidences of payment 

t» account— IV aiccr—Lstopp f/— '."fT^'boud 

W here the defendant executed to the I f 

for the payment of the balanccfmnd toft™** 
the defendant t > the plaintiff upon an 
the account of their mutual dealings winch bon ^ 
tamed the following stipulation I ^'^the 
m ney after causing the payment to be 
back of this bond ir alter taUng a "«** 
same 1 shall net lay any cblm to a>^ W the 
made except u this **-**1*®* JSgrf tae 
defendant at the time 1 f the adjustment » P rff . 
cv-rrcctue*» of Uic account yet that 7 jjfnsuit 
cutrd the bond and made payments under 
be held to have waived W* ■ objecti —estf c 
the bond c<juldnotber.nnlltedtor<>or«it I1 *J hx 
of tbs correctness of t^ 1 ® balance A h!,Ucc<dthat 
P silbly hav c been allied to da n t»d be * U£ V 
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BOND— co*/t««ei? 

he had discovered rm ra m tin account after the cxe 
cut! -n of the bond and had he specified * me ef the 
alleged err rs. lit Id also that the stipulation in the 
bond c> eld n t be permuted toe ntrolC nrta < f justice 
as to the evidence wh eh. keeping within the rulea of 
the general law of evidence in thuc untry they maj 
aim t if payments and the Angl Indian law of cm 
dcncc net excluding <ral evidence of payments it 
wullbe against good e n science and the p hey tf 
the law to reject it. thiogh the absence of wdi rec 
meats is a circumstance of s mo imprtanec which 
ought not to be ovcrljvlced but is by no means cm 
elusive Bel ana Tatiah r Vatvn em Ch naa Bad 
E D 1S55 pp 40 and 50 impeached. Easha 
chel/um Chetty v Golmdappa 5 Bad 451 Kashi 
■afA Balal Oka X Aarria^an Bom Sp Ap 433 
of IS 2 and 2iugur Bull v A eemoolaS 1 A IT 
145 approved. "Nahayas C'vdik I* AYR. r Motilal 
Itaaiius LL if 1 Bom 45 

Hurt Doss Mittba r Tab A cnAB d B oy 

[8 W B , 318 

See Gibdiiabze Snail r Laaloo Eooxwab 

[3W E ILs £3 

18 Novation of bond— Surety 

LiatxUty of — B became surety under a bend to 
Government frr the treasurer of & Cillc ctorate The 
Collector yearly examined the accounts and struck a 
balance which he certified to be comet B « n each 
such vccasi n exte ted a new bond but the ild bends 
were not cancelled cr given np On subsequent en 
juiry, the treasurer was discovered to hav e embeiiled 
lmneys durmg each jear Held that on such dis 
eocenes being made B was still liable under the cld 
bonds there hav mg been no uovaticn Lala Bah 
BIllDUAB r Govebxmevt or Bengal 

[0 B li B 384 14 Moore a I A 86 
16 W It P G 11 

19 Bond given vis 

rent oral of former lotidi — l\ here a bond u given in 
renewal of former bends such bond constitutes a new 
security to take effect front its date Uauzd Bex 
r Bibdbabcr 2 N W 37 

20 Fraud — Undue 

tnjluence and 1/ reati — The three childless wid ws of 
a ratmndar instituted a suit a arnst the rightful heir 
to their husband s estate in which they unsuccessfully 
disputed his legitimacy 1 rev l usly thereto they had 
obtained advances of money fr m the present plaintiff 
and executed in his favour an a reement and a bond 
whereby they secured to him the payment of largo 
sums In case they recovered their husband a estate 
and virtually gave to lnm tho entue coutrol tf their 
suit bub sc jucntly they a 0 rced with the rightful 
heir to c* mpn mise the suit which cem premise hew 
ever was never acted upin partly owing it was 
alle-cd to the subsequent ceuduct tf the heir At 
the date of the ccmpixmise the heir who had just 
attained his maj nty aud « as without pr per counsel 
or assistance and acted under threats fnm the plain 
tiff a powerful and wealthy banker that he would 
carry on the liti e atwn a c »inst him per fas aul nejas 
to induced contrary to his own judgment and sense 

fright aud without any erideaco that th sum 


bond —continued 

claimed w as really duo to tho pi untiff to execute a 
bond in his favour wh reby ho b unit htws If to pay 
a large sum if in ney claimed by the plaint ff as being 
due tr mthcwid ws theplaiatilf a Ins part a 0 reung 
that he w uld treat such paym ut as u s i is uiti n t 
his claim against thu wul v s out uuun \liik that ha 
w uld retain tb securities which ho k Id lr in them 
In a suit brought by tho plainim a 0 aiast tho heir ta 
enforce the Ns imnti ued ooud — lie d tliat the o ud 
was wh lly in sal d and fraudulent as a e aiust tho dc 
fendnut aud that as there was u» penny i c ntract 
bct'vieu tho plaintiff and dotoudaut ludepemdmtly of 
the bond, it could n t stand as a sicunty torauythin 0 
which might bo justly due Ir m the wul ws Eem le 
— the transacti □ even if valid did n t am uut to a 
novation for the plaintiff never abandoned Ins claim 
against tho wid ws but only agiced to a band a his 
remedy & e am»t them in case he obtained satislacti u 
of jut claim lr in the heir Cuedaubaba Chetiy r 
Pxvta fc.aw.u’ei Bv.'su.u Pccuavia Zlatas. 

[13 I L H , 609 2JWB 148 
G B lid _4i 
lfhrmia B decision ef Ui 0 h Court / Mad G5 

Cl — Bond for pay 

men t of bills of exchange— Collateral tt untj— 
Presumption— \\ Lereapirsn wh is indebted tu 
cerium nils of exchange ucciptcd by him gives a 
bond f r socunug jajnieut t tho wh ie am uut with 
tutmst by instalmei ts the faet l hut the Ui Is w re not 
to be given back until all ihu u utalineuts all uld bo 
paid raises a prcsuwpti u that the ooud was only 
intended to be a toll iteml secuiity and not a suostitu 
tiod for the obli c atiou arising lrom the bills ef 
exchange touch a preaumpti u may be impli dly 
rebutted by ether circumstances Weston v x ettr 
2 Bing 2* C 6j3 cited 1 adua Ouhind Suaha 
r liANic 07 Bengal 2 G L B Gu6 

Jj2 — l erbal assign 

tnei»t of rent of land m sati/actioii of \nterest~ 
Jatnog — Xutalton of names tnjaiovr oj asaig 
nee not effected — bull on bond — Claim for interest 
notwithstanding assignment — bubeequent to tho 
execution and regiBtrati uut a bond a jam g was nude 
orally between the creditor and the doctor by which 
thef rmer agreed tu take th rcuts of certain tenants of 
the latter in satisfaction of interest the latter agreed 
to release the tcuuuts from payme ut o± rent to hmiso If 
and the touauta (who were parties to the arrangement) 
agreed to pay thoir rents to the credit r No mutati n 
ot names in lav our of the ertdit r was off cteei vu the- 
revenue registers The credit r tr u 0 htasuit a e mnst 
the debtor to rcc ver tho principal aud lnterist agreed 
to be paid under the bund alleging that be had never 
received aoy rents under the jam g held that tho 
effect of tho jam gern vatiuwas that the plaintiff a 
n e Jit to nc v er interest lr m the def ndunt was g ne 
and the plaiutiff vv as therefore not entitled to maintain 
his suit a e amst tho defendant m respect of the interest 
which was j ajablo tinder the bond Acid MsoH r 
Ajchuu&aUC I L B 8 AIL 249 

S3 Bond payable by instal 

mente— Limitation— Act Xll of IboO e 1 — 
Came of action —It here a bond payable by u.st-1 
meiiUj provided tta* upon defail u pajmeut cf any 



( 913 ) 


BIOiST Of CASES 


( SM ) 


BOND — continued 

one of the instalments the whole amount secured by 
the bond should become pa\ able — Held that a suit 
to recover the money due upon the bond brought 
after a lapse of more than three years fro'm the date 
when the first default was made though within three 
years from the date of the last payment was barred 
by lapse of time Hubbokath Roy t Maher 
OOLAH MOIXAH 

[BLE, Sup Vol 818 7 W R 21 

24 • ■ — Cause of action 

— Decree ‘payable by monthly instalments — When 
a b ml is entered into to pay off money due nnder a 
decree m ntbly by instalments each m ntbly mstal 
ment bee mrs a sepaiate cause of acti n and linuta 
tion applies to each instalment separately Khjhh 
r Kali bAHC 

[3 B li. R Ap , 112 12WE 71 

25 • Default — Cause 

of action — Where a bond was given to Becure a debt 
which was to be repaid by set en annual instalments 
and tho bond presided that upon failure to pay a 
single instalment the whole principal 6um secured 
should immediately become duo and recoverable w ith 
interest —Held that tho cause of action in respect 
of the principal and interest arose on failure to pay 
the first instalment Kabufi-aka Nayak t Nal- 
iamma Nayak 1 Mad. 200 

Madho Scran t Thakoob Pebsbad 

[5N W 35 

28 L nmtatio n— 

Waiter — Qtitere — Whether a suit on a bond for 
payment by instalments with a clause making the 
while amount payable on default in payment of any 
instalments must be instituted within three years 
fn m the time of the first default Payments made 
and accepted afterwards may operate to waive the 
effect of a default and to restore the provision for 
payment by instalments Hulloducb H skoal « 
llooo 1W R 180 

See Dueev e Balfour Bourke 120 

Contra Madho Sikob r TBAKoob Pebsbad 

[5NW 35 

SmranooCnvKnEnSnAiLi r Baboda Sooydubee 
Debea 5W H 4B 

27 Suit npon a bond 

executed by tltc defendants to the plaintiff f r the 
payment of a snm of money by instalment a The 
bond contained a proviso that op default being made 
to tho payment of any one instalment the wh le 
amount sh mid bee me due Defanlt was made in the 
payment of several instalments but subsequently 
payments wero made by the defendants and accepted 
by the plaintiff on account of the unpaid instalments. 
The defendant* pleaded the law of limitation The 
suit was brought m re than three years after the first 
default In payment of an instalment had been made 
but within three year* from the time when taking 
into account the payments that bad been made tbe 
Erst 1 stalment claimed became due Held that 
thw jwjments as regards both parties must be con 
tidered a. If wade at tbe tua fixed j that the defeu 
dants could not rely upon the stipulation as making 


BON’D— continued 

the whole debt due and fixing tho period from which 
the time of limitation ran and that the first of 
the instalments claimed having become due within 
three years the suit was not barred Ram Kbisbka 
Mahadey r Bayaji bih SaStaji 

[5 Bom., A C , 86 
But see GujtkA Dambebsbet t Baistr HabIbi 
[LL R 1 Bom. 125 

28 — . Execution of de 

cree — Failure to keep decree alive — Suit on bond 
— In executnn of a decree seven out of nine judo 
ment debtors with the consent of^the decree h ld<r 
filed an instalment bond Agreeing to pay tbe amount 
of the decree with interest thereon in two instalments. 
The decree i older neglected to take proceedings to 
keep alive the decree and his application to execute 
the decree was disallowed. In a suit brought by the 
decree-holder agaiost the perara who had execute 
the instalment bond for the am rant of principal ana 
interest due thereon — Held that the suit wa* 111110 
tamable AshidHabi Cbowdhby * Ja a 0S8S I5 
Kumar 8BB.B,ApS3 

S C 
Kumab 


Ashidhabek Chowdhry 


x J 0002330° 
14 W R 430 


jjy fTaiier of de- 

fault — Limitation — Suit brought on 24t° F . 
1873 for principal and interest due on a bona a* 1 
30th October 18„0 The debt was payable by « “ 
annual instalments on failure of any one of wmc 
whole amount was to be payable on demanm 
instalment was paid and when the suit was o o b 
defendant pleaded that tho suit was barred as 
yeare had elapsed fr m the date on which 
Instalment became due Held that the uiua 
that on failure to pay one instilment th 
amount shall be payable on demand JJ «.* 

election to plaintiff of converting the obligatio . 
different o"ne that that election was never r 
and tliat the document continued to be one secu » . 
payment of a debt by instalments as to all o 
the action had long been barred s and toa ^ 
unnecessary therefore to consider wanner • 
present case, on demand must not ha ^ 
according to its meaning at the pm g^jBAjOlAB r 

V 7 Mail 203 

30 Construction 4 

bond — Payments towards interest and P'inc'r 
Defendants were indebted to the plaintiff * n . debt 
if R1 400 W ith the object of liquidate* Jf# 
with interest at 12 per cent per annumsoe r ^ 
executed a bond whereby it was agreed li 



defendants should grant i 


property for the term of f urtceu J * ir V t " . t h * 

tiff s husband and that the rent reset 

lease should bs paid by the lessee to T . r f 


it a-iz Jieia II ai on » v F‘7 " r- { *ere w 
tbn agreement the semi annua! instaini 
be applied first to the reducti ra of the pnn r® 
due and not to the payment ol * cjj 0 w 
SHUBXOMOTEE Dosieb r Uma ^ R., 138 
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31 — . Cause of action — 

JTaizer of d fault n payment — When a gam of 
i» no is payable under s be nd bj instalments with a 
rcnd.tinth.it in default of paying me instalment the 
Mb k- ameunt shall then become dne and default 
(s made but the obligee sub -qniutly accepts pay 
meats cf ne tr mere sums as an instalment tr rnstal 
meets due under the b< nd such acceptance am nnts 
to a waiter f the condition of f rf lture and puts an 
endt the cause of act i n which had accrued s that 
the bmd is set up acain as a bend payable by mstal 
meats, and n cause f acti n under the c nditi n 
arises until s me fresh d fault is made in the pay 
ment of a subsequent instalment Pas sail si a Row 
Ganr r Ioleti X tMin 5 Mad 108 

See cn the same principle lira I'eushad 
Kuowanze 5 N W 18 

3 2 ,— Default— Wdtiir 

— Where after default in payment of an mstal 
meet up n a bond conditi ned that up> n such a default 
the mb 1c am nut of the bond should bee me due 
plaintiff acc pted payment of such instalment at 
also sex ml subsequent ones— Held that by so 
d< ing the parties rererted to the old arrangement f r 
payment by instalments cr made a new one ti the 
same tff ct and that the penalty occasi ned by the 
first default could not be tnferc d Gtan CflCND r 
jAWAHtm 2M W 83 

33 TTaicer of default 

— Limitation Acts 1871 and 1877 art 75—Ctttl 
Procedure Code 1659 e 194 1877 » 210- 

Paver of Court to alter contract Let ween the par 
t ie , _W here a bond is pas able by instalments and 
expressly stipulates ter the pay ment of the wh la 
debt on failure in the payment of any instalment the 
law of limitation runs on the win le am unt of tho 
bond against the obligee from tho day on which the 
obllgir first makes default in tho payment of any in 
stalmcnt unless tho obligee waivo the default and 
afterwards from the day on which any fresh default 
is made in respect of which there is no waiver The 
obligee may waive ihe default under Acts IX of 
1871 and XV of 1877 scb. II art 75 but the 
Courts have no authrnty to compel him to waive it 
J» either Act \ 111 of 1859 s 194 nr Act X 
of 1877 a 210 C infers any authority on the 
Courts to relies eso ntracting party fr m such an 
express stipulati n in a bond ]>ayable by instalments 
as to the c ns qucnco of default in punctual paymont 
of the instalments A debt being presently due an 
agreement t pay it by instalments with a stipula 
ti n that cn default tho croditer may demand nmne 
diate pajtncnt of the wh le balance dne with interest 
is n t to be relieved against in equity Sucli a stipu 
lati n is not in the nature if a penalty inasmuch as 
its object is <nly t< secure payment in a particular 
manner Ihc defendant executed to the plaintiff a 
bond payable by instalments and expressly stipulat 
lng f r the pay ment of the wh lo am unt on lailare 
to pay any instalment on the das fixed, lie paid the 
first insta ment bnt made d< fault in raying the 
second which fell dne i n the 3rd August 18 8 On 
the 20th August plaintiff sued t nc ser the whole 
balance dae on tne bond Defendant admitted the 


BOND— con/miifrf 

bond but pleaded tender of the am sunt of the second 
instalment soc n after the dne date and prayed for 
paymtnt by instalments with ut any interest The 
first Court passed a decree in the plaintiff’s favour 
for the am urt claimed with costs but ordered de 
findant tj pay ItlOO and the costs at nee and the 
balance by yearly instalments of B100 each with 
ntcrest at six per cent till payment The District 
Judge on appeal athrmed the decree with a slight 
sanation as to interist which he directed the de* 
fiu lant to pay on overdue instalments only Held 
by the Ili^h Court on second appeal that neither of 
tbe 1 wer Courts bad junsdicti n with ut the cun 
sent of the partus to substitute for the contract 
made by them terms which ha Court preferred 
Held ah that plaintiff was entitled to sue on the 
day after that n which the default was made — ctr 
on the day after that hxed f r tho payment of the 
instalment — and that the Subordinate J udge had no 
power to rule tho contrary Raoho Gobotd 1 a 
BA3JPE r Dipchakd I L R 4 Bom 03 

34 — Watcer of default 

— Limitation Act 1671 art 75 — W here a houd is 
payable by instalments with a provision that upon de 
fault of payment of any instalment the whole sum 
then unpaid shall become due with interest the ere 
ditor tb ugh he can elect bnt once to enforce this 
provision may waive the benefit of it not only on the 
nwt bat on any subseqn nt default Satracheria 
t Seiabasia I L It 3 Mad , 01 

35 ■ Default in pay 

ment— Expiration of time for tpecifi. enforcement of 
contract —A bond for m ney pr vided that on failure 
on the part of the obligor to pay interest as agreed 
in the bind and within a certain pen d from the 
date of the bond the obligee mi ht sue for possession of 
the immoveable pr party mortgaged in the bond De 
fault was made in the payment of interest as agreed 
but the obligee deferred bringing a suit f r p hi esion 
of the mort D aged property so long that tho time men 
tioned in tho bond expired before he could obtain a 
decree Held that under these circumstances a de 
cree for p ssessi n of the property could not be 
granted to him Balwaxt Sis oh r Ochavi Tah 

[I L.B,BA11 691 

38 1 Suit on bond— 

Limitation— Burden of proof— Indorsement of pay 
ment of inttalmenU —Where a defendant lets up the 
defence f limitation he must plead it and so that the 
claim is barred If when the plaintiff has proi ed 
his case the facts show that the cause of action ac- 
crued at a date earlier than the period of limitation 
an the plea of limitation has been set np by the de 
fendant the latter w ill be cntitl d t take advantage 
of the plaintiff’s evidence that the claim is barred and 
to have jud me t given lu his lav nr The obligee 
of a bond by which oblig< r covenanted to pay the 
sum of H3 00 by annual instalments of fi200 and 
in which it w as also a>ried that payments of the In 
stal ments sh nld be rnd wed on the bind br ught a 
suit against the cbligir all gmg default in payment 
and chiming t rcc vtr the am unt of the bond. He 
j gave credit f r payment of the instalments fur seven 
| years and alleged that his cause of action arose upon 
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BOUNDARY — continued 

bee Jubisbiction or Citil Couet — Re 

VENUE CoUETa — 0 BE EES OF RETENrE 

Couets 16 "W R , 109 

See Sundeebuns Bouneaey 

[2 B L R , P C , 33 

Disputed — 

See Bengal Subyey Act\ or 1875 

[1 L R 6 Calc 453 
IL B. 13 Calc., 230 
See Bombay Lave Revenue Act, 1879 
S3 119 121 I D R, 10 Bom 456 

Fluctuating— 

See ACCEETIO IT — It EW FOEMATION OF 
Alluvial Land— Rivebs ok Change 
IN CoCESE OP RIVEE3 

[11 B Ii R 265 18 W R 160 
li R., I A Sup Yol 34 

Marks 


See Bombay Lane Revenue Act 1879 
s 5G I L R 15 Bom 67 

See Mabeas Boundaby Makes Act 

[I D R 1 Mad 102 
I L R 7 Mad 280 


See 


Interfering with— 

MaOISTBATZ JtTEISEICTION 


Special Acts— Bombay Lane Revenue 
Act (V op 1879) 

[I L R 13 Bom , 291 

See Rules made unpEb Acts 

IX Ii R., 13 Bom., 291 

Question of— 

See Bengal Tenancy Act b 158 

[I D. R , 17 Calc 277 

1. Demarcation of boundary 

line— Reny Reg X of 1S22 ss 2 3 and 8— butt 
for declaration of boundary contrary to turrey 
aicard — Proprietary rights Exercise of — Presump’ 
tion of ownership— Eenj Eej AI of J825 t 5 
cl 12 — U the time of the Permanent Settlement the 
northern boundary of the pergunnah Shnosung (situ 
ated in Mymensmgh at the foot of the Oarr w hills) 
was not defined by Government from before that 
time and certainly for more than s.xty years the 
zammdars of the pergunnah have always but manir 
regular and uncertain manner exercised certain rights 
in the Garrow hills and o\ er the inhabitants who aro 
half Ravages such as hunting elephants cutting wood 
levying ecssea on the jnhabt ants when p ssible (in 
eluding in aome parts of the hills a tribute of one rupee 
per but) and exacting eccasi ;nal services from them 
Gov mment held a survey and declared the northern 
boitndar <f pergunnah Shoosung to be a line run 
mng almg the base of the Garrow hills. The zamin 
dar thereu p n sard to set asldo the survey and f 0 r a 
dreUratl o that the n rthrrn btundar lay many 
miles further n rth and that the intermediate hill 
country btl n b <d t him at forming part of pergon 
nab fclwcwung Held (by Seion Ka«B J ) that the 


BOUNDARY — continued 
acts of p as es sion pros ed by the zanundar n ert suffi 
cient under the circumstances to prove bis proprietary 
nght in the disputed tract and for the passing cf a 
decree in ms favour Held (by Macfeebson J) 
that they were net sufficient to entitle him to a decree 
being acts f mere easement independent of p ssrtiion 
Held by Peacock CJ Jackson and Pdeae JJ 
on appeal under the Letters Patent — Tbe rules laid 
down by Regulation X of 1802 were intended ti tale 
effect only within the tract of country desenbed in 
s 2 within which the administration of civil and 
criminal justice etc was oy e 3 declared to be 
vested in an officer to be deniminated the Cinl Cim 
miBBiouer of the north eastern parts of Rungp re 

1 he proviso in s 8 was not intended to give sub 

stautive powers to the Governor General m Conn 
oil in reap ct of other tracts of tho country ana 
cl 2 of the same section did not intend to tale 
away the power of any Civil Court except within that 
tract The proviso contained in « 8 does net 

autli irjze Government to separate any part of too 
Garrow country beyond that described in • - Jfc® 
the district and from the general Regulations but 
merely directs the separation of auch tracts from tn 
estates of the neighbouring zamindare ana the ms 
continuance of the collection of cesse# by the 

d*ra from the Garrow* By cl 2 s 8 tbe jurudic 
tion of the Civil Courts is taken away only in reip«t 
of acts of the above description done under tnc 
authority of tbe Government but that does not t* 
away tbe nght of a zamindar to contest a mrv y 
award drawing a line which deprives mm of part 
his zammdan and his permanently settled esta 
Where a Rajah had exercised rights and co “, . 
dues on certain hills and m forests north of analjep 
line and it was the unanimous opinion of *u 1 
revenuo authorities that tbe forests were wilbm n 
permanently settled estate the assumption oy 
and Government of such line as the boundary o 
Rajah s estate throwing upon him the onus ® P 
ing his claim to any portion north of that line 
hold to be arbitrary and anomalous If ,a ' JV 
ceedings were adopted under cl 1’ » 6 Ffg® the 
IX of 1825 they were wholly irregular sod [» 
irregularity can be no ground for cxclud 8 , 

Court fr m examining them When a man n 
exercising on both sides of a boundary *" c , . . 
objection rights of ownership or Inc n’ orea \ e .. „ 
and when it is not shown that there is u®y 
owner of the soil or that any objection to the t . 
of such nghtt was made during a long *•* . i, 

J ears lus acts cannot be treated a* the , „f 

of a wrong doer Per PflEAE J — V| '“rt ( 

user illustrate all the modes of enjoyment of ^ ^ 
disputed property can reasonably be exf«v 
capable it can be nghtl, attributed to pWP" 1 *^ 
of the tract up n which they wert atta** 
OoVEBNMENT r 1 AJKlSUEN SlNOH — „ AOQ 
1.8 W R. 343 and on appeal 0 XV iv., 

2 Disputed boundary-S«' ,, 7_ 

''Hit for land from lesiee of adj irnny 

In a suit by the lessee of a m nisi to ™ c0 jffotji- 
si u of a piece of land fr m a lt**« of -teit 
muuzab both making title under on* a| ,v, 

a survey had taken place at a time when both m 
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BOUNDARY — concluded 
to which respective! v the land wai claimed as belong 
ing were in hu possession and when neither of the 
leases were in existence — Held that the suit im lived 
sunplv a question of b< undary and what was to be 
ascertained was to which mouiah the land in dispute 
was fonnd t h«l ng at the time of the survey 
AlIEEREE Ueoum r Gobind Pasdit 

[15 W B 35 

3 Question of boundary— En 

desec «» eases of d tpvted ic« ndary— Onus pro 
landi —In qncsti ns of boundarj especially where 
the dividing line in dispute runs thr ugh waste lands 
which have tilt been the subject of definite p ascssion 
the rule as to the burden of proving the affirms 
tive is net applicable The litigants are in the 
position of counter-claimants and both partus 
are bound to do what they can to aid the C urt 
in ascertaining the true line Lckuxnarain 
JAGADEB r J ADU Rath Pro 

[hLR 21 Calc. 504. 

LB 21 1 A. 39 

4. JVsry Council 

Traci ce of— Report* of Deputy Collector t at 
local inreetiyat one — Unless there be 'cry good 
grounds fer dissenting and differing fr m the 
reports made by the Deputy Collectors upon lccal In 
vestvaticns the Courts cicn in India and d fortiori 
the Courts in England in dealing with boundary 
questions ought to give great weight to them and to 
be guided b\ them The Pn y Ciur.nl will never 
tnterfire with the finding of an Indian Court up n a 
questi n of boundary unless they are clearly satisfied 
that there has been vine plain miscarriage in the 
conduct cr decision of the case upon which they can 
put their hands and make it the ground for an order 
reversing or varying the decree Ram Gofal Roy 
e Gordon Stuart & Co 

[17 W B 285 14 Moore s L A. 453 

6 Ascertaining and defining 

boundaries — The appillant having obtained a de- 
cree in 1654 declaring him entitled to erect boundary 
pillars according to a eeTtam khntrah — Held that it 
was n w a wirk of great difficulty to ascertain and 
define tbe boundaries and that tbe Court m executing 
that decree was nit precluded from talcing into consi 
derati n other decreei betu een the same parties not as 
contradicting cr altering that khusrah but as explain 
ing and supporting the views taken by the Court of 
what the bundanes really were aecrrdmg to the 
khu srah. Bajendbo Kishobe Sinoh r Hyabtl 
Sikoh 17 "W B 370 


BREACH OF CONDITION 

See Landlord and Tenant— Alteration 
or Conditions or Tenancy 
See Landlord and Tenant — I obfeitubr 
—Bbeach oe Conditions 

See M ild— Construction 12BLB 1 
[14BL.H 60 22 W R 377 
LB 1 1 A , 387 


BREACH OF CONTRACT 

See Cases under Act Till or 1859 
See Cases endes Contbact— Bbeach of 
Contract 

See Damages— J lEAsrnE and Assessment 
or Damages— Ekeacii of Contbact 
See Cases under Damages— S cits fob 
Damages— Breach of Contract 
See Jurisdiction— Causes of Jcbisdic 
tion— Cause of Action— Bbeach of 
Contbact 

See Cases undeb Limitation Act 1877 
abts 115 116 (1859 a 1 cis 9 and 10) 


BREACH OF PEACE 

Dispute likely to cause — 

See Cases under Possession Order of 
Criminal Cocbt as to— Lie.euu.ckjb 
of Breach of Peace 

See Cases under Recognizance to keep 
the Peace 

Procession likely to cause— 

See Madras Police Act s 21 

[I L R. 17 Mad 37 


BREACH OF TRUST 

See Cabes undeb Criminal Bbeaoh of 
TR rsT 

See Cases under Criminal Misappbo 
r elation 

See Limitation Act s 10 

[I L R. 20 Mad 398 
See Partnership Property 
[13 B L R 307 308 note 310 note 
See Trust lCLR 80 

BREACH OF WARRANTY 

■See T\ abeanty 


BRIBE (OFFER OF) TO PUBLIC 
OFFICER 

See Accomplice L L. R. 14 Bom 331 


BRITISH SUBJECT 

See European British Subject 
S ee Cases under Jurisdiction op Ceimi 
nal Court — Europe an British Sub 

JECTS 

__ Offence committed by, in foreign 

territory 

Set Wrongful Confinement 

[I L R,, 10 Bom., 72 
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BROACH ENCUMBERED ESTATES 
ACT (XIV OP 1877) 

— s 19— Suit ’ — Application for txe 

eufio* of decree — The term suit ” in the Is t 
paragraph of s 19 < f Act XIV of 1877 includes 
applicati na for execution of decrees Bapwi Be 
chab r BawaJI Daji I L. R 6 Bom 448 


BROACH TALUKHDARS RELIEF ACT 
(XV OP 1871) 

— 8 23— Manager of Thakoor’s 

estate — Liability for damaqeifnr attachment in ex 
ecution — 1 The Br acbTnlnkhdars Pelief Act XI of 
1871 d cs not bar the cognizance by the Civil Court 
of a suit to recover the amount improperly levied n 
rent of rent free land and to obtain a dec aratra that 
such land is nrt sul jett to the payment of rent alheit 
that under s 23 of the Act the manager of a Thak or 
estate is exempt from personal liability for anything 
done by him bona fide pursuant to the Act and is nrt 
subject to an action for damages on account of the 
attachment of the plaintiff’s property Asual Saie 
may v Coitrcioa or Broach 

[I. Xi. R 5 Bom 135 

BROACH AND KAIRA ENCUMBERED 
ESTATES ACT (XXI OP 1831) 

See Ptblic Officer 

[I L R 14 Bom , 395 

BROKER 


See COYTBACT— W AOETtnO COYTBACTS 

[I Xi R 22 Bom 839 

L Position and rights of broker 

— Agent — Hight to commission — Claim of 

brokerage from both rendor ant rendee — Vendor 
and purchaser — A brtker n entitled ti lus commis 
nm if the relation of buyer and seller is really 
brought about by him although the actual sale has 
not been effected by him A broker is entitled to his 
commission where he has induced in the vendor the 
cintracting mind the willingness to open negotiations 
upon a reasonable basis even though a change or 
modification of the terms of the contract is made bv 
the buyer and seller without his intervention A 
broker surd the Municipality of Bombay for broker 
age in respect of lands purchased by them, ITttd 
that if during the t toe that the hr leer was negrtiat 
lng with the vend r the latter was induced to 
consent to the sale the br k r was entitled to hia 
br krraop It was not material to inquire what 
operated upon the mind of the vend r and whether 
it was the since f friends cr the knowledge that 
his land c nil be acquired c mpnls rilv r the per 
■uaal ns of the hr ker Jt was sufficient to snpp rt 
th br Iter’s claim if the vend r s acceptance of th 
term »» hr n lit shont dunn - *! is loterrentiui j nn 1 
^ Mtinifip 1 C mmitsi er stepp d 1 1 
at th last m ment and hitna If sctnsily s nick th 
bargain d!d n t d prire the br kcr rf bis br krw-*c 
Primarily a bn kcr U tn-rriy tl c agent f the party 
by whom hi Is rrHually rmpl yrd. To make the 
ether side liable to pay bln, brokers -c tt mu.t i 


BROKER — concluded 

shown that ho has been employed by such parly fa 
act for him or that m the contract he has agreed fa 
pay br kerage MrwiCiPAL COEPOBATlot 0? 
Bombay r Cuteeji Hibji Motubai r Cctzrji 
Hibji ELR,29Bom 124 

Suit for brokerage — Contract 


effected by broker not carried cut by purchaser — 
Quantum meruit — The plaintiff was cmpl yed by 
the defendants as br ker to sell certain property 
The defendants letter dated 3rd January 1S9 j 
engaging him as br ker stated as fell wa — It is 
under tood that the brokerage w ill be pud on receipt 
by us of the money and that this transaction is to be 
completed within a fortnight from date The 
plaintiff negotiated with one Pest my i Patel and hw 
broth tr who eventually agreed to bee me purchasers 
bnt stipulited fir f ur or five months within which 
to pay the purchase miner On the J»t February 
189o the defendants through the plaintiff finally 
closed the contract with the purchasers one of tne 
terms of which prov ided that H10 000 should be P»“ 
immediately as earnest and the balance (H-i 000) of 
the purchase money to he paid within 1 ur mmths. 
The purchasers were h wever unable to pay the 
RlO 000 earnest money and they handed ti the aefen 
dints three Bank of B mbay shares as sccnntf tor 
the perf rmauee of the c intract One of the purcha 
s rs shortly afterwards diea the defendants sppar 
ently abind ned the idea of enf rang the contract, 
and at the end of the year they returned to 
purchaser's family two of the Bank of B »bsy 
shares having (as they alleged) a Id the third t 
defray the evpensis whi h they had Micumow 
connect! n with the transact on The pl J Intifl ' •* 
ti recover Rl 00 as br icn*e fr tn the defends ^ 
Held that under the circumstances the plaintiff "*« 
net entitled t j rcciver the Rl 00 but only t 
qu ntum meruit there being no preuius agreem 
as tn the time when the br kerage was to be r* ia l . . 


as in me nmewnen meorjieTOKc w -j* 
that he was only entitled to a percentage 


on the value of the shares which bad been ■ 


f>r 


received by the defendants Part of the business 
which the plaintiff was employed was to ^ ^ 


which me piainim was » „nTT 

solvent purchaser Stokes r tOQvoFRNAin n 


[LI R. BSEon*-. 640 


BROTHER 

See Hijoitr Law— I vrr fe rTAYci:— S* rcUt 
Reids — Maies — ^ ephew 


>a— yepjiew -o 

CL It JL, 2 Calc* S79 
See Cases i-rora IfiKDtr LAW-Ii»»»»ff 


avce— S prcrii II ehu - Feicaja 1 - 

TEB 


BROTHERS OP THE HALF BLOOD 


See Cases types Hivtr LaW-I»"^ 

AYCr — >FECI»L IIE1BS— ilALM* - 


RlOOP I EtATICYS 


BUDDHIST LAW 

?<e BrsMisE Law— D iroEf* 
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BUILDING 

See Attachment— subjects ov Attics 
ME T— BUILDIKO AND HOVSB MATE 

Buts t L. H 21 Bom, 583 

. — - Completion of— 

•tee Dombat Mr icipai Act s *<53 

[L L. R 10 Bom 372 

— occupied for chari tabl° pu-pos“S 

*tr 0oubat Mi icipal act 18i8 89 

143 141 lit B 13 Bom. 217 


BUILD mo LEASE. 

Party wall Liability for cost of— 

iqreemtnt to refer disputes to « th 1 d person — 
Fffeet of *vc& agreement on the rtySf to sue— 
jitrard of snch <4i d person essent at to rtqht of 
action — ‘'areeyor't cert ficate — Zi nifation — Co 

tenant -~Stoh I to tv — Stranier to Consideration- 
Landlord and tenant — The plaintiff «ntd to recover 
from the defendant b*lf the ccst of a party wall 
The plaintiff and defendants wore lessees of adjoin 
mg pieces of land under agreement* made between 
them respectively and the Secretary of State for 
India in Council ai lessor The term* and condition* 
of the two a^reem nts were the aamc Hr the*c 
a "Torments the plaintiff and defendant respectively 
agreed to boild houses np n the tan] niece* of land 
in the manner therein specified, anl tne agreements 
contained the two f U wing elan»f» —(l) “ The 
bnildin-** to be continuous with party walls comm n 
to b th adjoining 1 ousp* (2) All disputes re 
Cardin’* the cc»t and maintenance of party walls ti 
be d cided by the Government surveyor wh *e dee> 
mm shall be binding on brth parties In purtu nec 
of the said agreement* the plaintiff and defendant* 
respectively elected building* on the said piece* of 
land. The plaintiff caused the northern wall of his 
building to be built as a party wall and it »ai used 
by the defendant* as the southern wall of the building 
erected by them The defendants paid the builder 
who was employed by the platntifT a mm of 11700 on 
account of the cost of erecting the party wall but 
the rest of the ccst wji defrayed by the plaintiff 
The party wall was completed in hovember 1871 
but in c nseipnfnce of disputes which arose between 
the pfemttff a ttd the ba tiding contractor the ears 
payable to the latter was n t ascertained for tone 
years. In March 18 9 the ptai tiff caused the party 
wall to be measured by a surveyor and CD the th 
June 1879 demanded fr m the defendants payment 
of half the cost The defendants b rever failing to 
pay th inm demanded the pliln iff after n tice t 
the defendants caused the tit f the laid party wall 
to be sspert lined hv the Government survey r wh by 
a certificate dated the 2 th February 188- certified 
that the share of the C » t be b me by the 
defendants f r the said party w 11 was R 22 t The 
plaint iff n tl is actl n sou htt rec a cr this sum fr in 
the defendants mm *theH700 which as abuse stated 
the difendant* had already paid and for wh eh the 
plaintiff gave them credit The defendants in their 
written statement alleged that the party wall had 
been partly built with material* supplied by them and 


BUILDING LEASE— concluded 
that in the j ear 18/0 they had adjusted accounts with 
the pluntiff m respect of the said materials and 
the raid party wall and it was then agreed that the 
*ura < f R 1 CO paid bv the defendants sh uld be treated 
ns a final settlement They also alleged that the 
plaintiff had settled disputes with the bnilcLng 
r ntraetors nnd had only paid them three anna* in 
the nipec n the am unfc cf tbeir claim in fnll satis 
faeti n the defends t* pleaded that they ought not 
to be charged with m re than their due pr p rtmi 
rf sneh reduced m unt It was further c nte dcil 
f r the defendants that their obligati n to pay half 
the c it rf the party wall existed independently of 
the arran ement between them and the pla nt ff to 
refer the matter ta the G i eminent surve\rr that 
thi* lattrr covenant was euly e llatcral and did not 
interfere with the pla ntiff * right ti sue the 
defendant* for tbeir half ihare of the erst that 
the plaintiff • enuso of action In this respect arose 011 
the loth October l 5 8 wlen the contractor’s cl 11m 
was finally settled and that this suit net having 
been brought for more than three years after that 
date it was barred by limitati n Held that the 
suit was n t barred There was no right of action 
independently of the valuation and award of the 
Government surveyor There was no separate cove 
nant to pay eempensat on to which the covenant 
f r ref ri cnee to the Government snrveyrr c uld 
he colliteral The r! hts of the partir* were d/fined 
by the contracts and under th se each lessee might 
have the benefit of n party wall n such term* and 
ni ethers as he rn lua part submitted to Pavn rot 
of a share of the c *t was n't cne cf th se terms 
except in *0 far as each lessee if a dispute arcse was 
h nnd bv the decisi n rf s O \ eminent surveyor 
That deem 11 wasn t anc llary serving to give greater 
explicitness to a n lit alrrady fully subsisting It was 
essential to the n ht Itself and until it was made no 
cause of action for the moiety of the ccst srrse Where 
m leases granted bv cne lessor to several lessees 
takinn- sites for buildm"* intended to be contiguous 
and to form one bl ck or group in mutual relation 
there 1* a common covenant which is 511 inducement 
to the lessee to take the lease and which he roust know 
is equally a inducement to his neighbour to take 
lus lease neither can be called a stranger to the con 
■ideratlon Each may be regarded ae an equitable 
assignee of the covenants which the lessor made ter 
Ins benefit as lessee Each censeqne tly has an 
c putable nght to enforce against the ether the cbln*a 
ti n stipulated f r in his mtirrst and serving as a 
part ef his indictment (as the ether knew) to the 
contract. Cootebji Luddfa r Bhu jt Gibuhar 
[I L L 0 Pom 623 
See Covirnji Lvodha r Morabjt Ptnja 

£L L. E. 0 Eom 183 

BTTTLDTNG ON LAND WITHOUT 
TITLE 

Bight of person building to 

comp nsatfon — Bond fde lehefof title —Where 
a man builds rn land belonging to ane ther he will n t 
when ejected be all wed any compensation for the 
building* unless the circumstances show that he built 


( 9o9 ) 


DIGEST OP CASES 


( 960 ) 


BUILDING ON LAND WITHOUT 

TITLE —concluded 

in g od faith believing the land to be his own Bam 
Zladkut patv Bamiot, Boleh 1 B R R AC 213 
Rama v Jan Vahotned 3 ll L R A C 18 
Brami) Move Delea v Koomoo wee Kant Bonergee 
17 TV R 407 and Banee Madhuh Banerjee x Ja% 
Krishna Vookenee 7 B L R 152 12 TV R 495 
Tcbzam> Alt Kjuv r \k± Ah Mabouso 

[3 C L R , 104 

See Wahadooiiah r Goiam Akb^e 

[25 W R , 205 

BUILDING ERECTED BY ADJOINING 

OWNERS 

Liability of adjoining owners for 

Coats of party wall—Ayrecpierifs for hull /my— 
Decision of Oo eminent sitrreyor made final t» case 
of dispute-Bight of suit — Bight of one ouner 
Orer portion of party vail not used or built on by 
the other — Under separate agreements mide by them 
respectively with G vemment the plaintiff and defen 
'font held adjoining plots of land for building The 
agreements contained the same terms and stipnlati ns 
among which were the f llowing — (a) The buildings 
to be continuous with party walla common to both 
adj wing h uses (6) All disputes regarding the erst 
and maintenance of party walla to be decided by the i 
Government surveyor wh Be decision shall be binding 
on b tii parties The plaintiff cmpl yed a contract r 
to erect a house upon his pi t rf laud The h use was 
completed in 18/0 the north wall of which was built 
«s a party wall m pursuance of the conditi n contained 
in the agreement with Gn\ eminent Disputes subse 
quently arose between the plaintiff and his contract r 
which were n<t settled until the 26th August 18/8 on 
which date the plaintiff paid the contractor a sum of 
1120 51 -4-11 which mcluded the cost of the party 
wall After the plaintiff s house had been completed 
the defendant built his house upon tbeadj inmgland 
and in bo d mg he used a large portion of the party 
wall as the s uthern wall f f his house lie paid the 
plaintiff half the Cost of the p rt» n so med by him 
The rear p rtim of the said wall was n t Used hy the 
defendant as his h use did net extend a fart the rear 
»s the h use of the plaintiff The plaintiff demanded 
payment of half the erst of that part of the wall n t 
Used by the defendants but the defendants refused t 
pay The plaintiff then claimed that part of the wall 
as Lis own pr perty and pr reeded t rpen wind iws in 
it The defendants objected The plaintiff Subse- 
quently filed the present suit elumingfr mthedefen 
dant* payment! f half the cost f the said p rtionofthe 
wall n t used by the defendants and in the event of 
such payment n t bung awarded he prayed for a 
declarati n that he was the a le earner < f the said 
p rtl ui f thi wall and f r an inju icti n restraining 
tbe defendants fr m disturbing him In the s 1c enj y 
taeut tUcr f The br tint (Khatav Ln Uhai of the 
first Uefcndait *u nglnally male the see nd defen 
dint f th suit He h w e \rr disclaimed all interest 
In the pr mi. . and it aj feared that in lS7f the firs* 
def w but had • 1 1 the J r perty t Jam ( khatav I ud 
a) 5a lS'O * Id It to K riser bn i the first defen 
uant a wile Kcaserbol accordingly was made the second 


BUILDING ERECTED BY ADJOININC 
OWWJSES - continued 

defendant m the pi ice of Khatav Luddha B th th 
defendants pleaded hmitati n and denied their bahihti 
t puan part of the c st of that part f the wal 
which they did n t use The first defendant furthei 
alleged that be had paid the while c st of the f mda 
ti n and other parts of the said wall and claimed t: 
set rff this payment against the claim of the plaintiff, 
At the rnginal bearing Scott J held (I) that tbi 
part of the wall in dispute alth ugh not used by tha 
defendants was a party wall having regard to th* 
terms of the agreement under which the and wall wai 
erected (2>thatKcsserbai washable equally with the 
first defendant to pay f r this part of the wall hating 
purchased the property subject to the terms < f the 
original agreement of which she presumably had no 
tiee (3) that the suit was not barred but that there 
was no riaht of aetnn for the c st of the party w»U 
independently of the award of the Government tor 
vey r in wh se drcisi n lay all disp tes os to «ncn 
cost and that until his deetsi n was given there w»s 
no c mplete cause of action SCOTT J accordingly 
on 11th December 18S2 decreed that the defendants 
were severally liable to pay the half of whatever an® 
the Government surveyor mi ht certify ti be due for 
the erst of the disputed part of the said wall anaths 
the defendants were entitled to set off in the caJcuia 
tion of what was due frrm them the cost of ani worJt 
or materials which the Government surveyor ■ m iw 
find had been c ntnbuted by the first defendant Th 
case was thereupon adj umed m ordir that the ecru 
ficate of the Got emment survoycr might ho obtained 
The Goi ernment surveyor subsequently gavelus emi 
ficate as to the cost of the unused p rti n of the un 
wall but 6tated that on the evidence before him b* " 
unable to decide as t the ownership of the * 
etc of the wall The case came on again bef re COTT 
J who decided to take evidence on the P° 
determined by the O vernment surveyor V ' ,t0 ... 
were accordingly examined and on 11th December ^ 


were accordingly exammeu anuua , 

tho Court disallowed the defendant f chimofseWntnu 
pave judgment for the plaintiff f r half the 
fied by the Government surveyor as the cost of » 
pnted part of the wall The defendants apP" 
Held that haring regard to the terms "f Dio a 
ments Under which the plaintiff and . » 

eprctivcli bold their pr perty the Court 
c mprtent to determine the quest! n ef *he defend,^ 
the other p inti raised by the ^ 
e matters to be decided by the 


surveyor wh se certificate was a condition pr ^ 
to the plaintiff s n-ht to sue and upon which IM - 


to the plaintiff a n r ht to sue and upon ®i 
might give judgment Held als ‘h'VKtU t 
wat not entitled to use the p-rtl n of t 

cccupicd ly the defendant* In any war c rp 
party wall It was erected under ** 
party wall and that It sh Id be n«d f T» P W ofJ 
consistent with the Idea < f it* being* party ab# 

be pp *cd to the true intention cf the p*ri 
>"rp mrnt whether 0 irernment or the 1 , n wncr 

pi intiff was n t ertltlcd to the ; W> « L% 21 1. 

shin < ver it as if it had been built « Jt. ( „ 
the declaration and Injnneti n ash™ ” Pr* 1 * 

„h.A 
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DIGEST 0? CASES 
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BUILD IN Q ERECTED BY ADJOINING 
OWNEBS — concluded 
See Coovybji Luddha r Bhtmji GramriE 

[L L R, 0 Bom 528 

BUILDINGS 


— Erection of- 


fice Cases under Acquiescence 

[LIE, 1 All 82 
See Bombay District Municipal Act 
1S73 s 33 LL.B IS Bom 547 
[H.E. 19 Bom 27 
LLIL 21 Bom 187 
See Bombay Survey Arm SrrTLruivr 
Act 16&> sa 9a 4S— EvroniesT or 
Joist Peopebtt 

[I.L.E 2 Bom. 352 
See Co biiareds— Enjoyment or Joint 
Pbofebty— Erection or Brnmisos 
See Imtbotyments 25 W It 205 
[3CIB 194 
See Cases undyr Landlord and Tenant 
— Alteration or Conditions op Ten 
ancy— Erection or Build rsoa 
See Case under Landlobd and Tenant 
— B nmiNos ON Land — Eight to be 
mote and Compensation ros Improve 
ments 


See Mischief L L R 3 Calc 573 


See Possession Okdeb op Cbiminal 
Coubt as to— Cases which Magis 
TKATE CAN DECIDE AS TO POSSESSION 

[LLE 3 Calc 673 
I L B 7 Mod 480 

— Bepair of — 


See SlADBAS DlSTBICT U UNI CTT ALITTE3 

act a 179 LLE 19 Mad 241 


— Bight to removal of— 

See Cases under Co shabebs— Ebec 
tion op Building b— Enjoyment or 
Joint Property 

See Cabes under Landlobd and Ten 
ant— Buildings on Land Piqht to 
remote and Compensation iob Im 
fkoyement*. 

See Cases under Pbescbiption— Ease 
ments— Light and Alb 


BULAHAIt OFFICE OF— 

Nature of office— Power of xamtndar 

s' io dtemue off ‘ eer — The office of a butahar is an office 
held only during the zammdar’s pleasure and the 
person holding »uch an office is removeable by the 
zammdar Sunoo Khan c Oodea 2 Agra 140 


BULL 

Definition of— 

See Penal Code b 4 <> 9 

[I L E 23 Calc 457 


BULL — eo nchtded 

set at large in accordance with Hindu 

religious usage 

See Telioion Oppences belatinoto 

[LLE 17 Calc 852 
See Thept I L B 17 Calc 852 

BUTJKUK BIGHT OF— 

Proprietorhip on the eoil —The 

right of bnntnr (a right of cutting wood) is a right 
indicative of a certain dominion over the soil Seela 
NUND SlNQ t MOHESHUR SjNOII 

[3W B PC 19 10 Moore a I A 81 


BURIAL GROUND 

See Right or Suit- CHABrrrYS and 
Tbusts I L B , 21 All 187 

Prohibiting use of— 

See Calcutta Municipal Cos soled a 
tion Act h 381 

[I L B 25 Calc 402 
2 C W JH 145 

Trespass on~ 

See Religion Oppences belating to 

tl L B 18 All 305 


BURMA CIVIL COUBTS ACT (XVII OF 
1875) 

See Appbal in Criminal Cases— Acts— 
Burma Courts Act 

[U B 4 Calc 687 
See Transper op Criminal Case— General 
Cases L L R 10 Calc 643 

s 4 — Buddhut law of marriage in 

British Burma — Wife i claim upon husland for 
maintenance — By the Buddhist law of marriage as 
administered in the Courts of British Burma it is tho 
duty of tho husband tc provide subsistence for his 
wife and to furnish her with suitable clothes and 
ornaments. If he fails to do so he is liable to pay 
debta contracted by her for necessaries but it ap 
pears that this law would not be applicable where 
she has sufficient means of her own No authority 
has been found for saying that, where the wife has 
maintained herself the can sue her husband for 
maintenance for tho period dnring which she has 
done to A wife married according to Burmese 
rights and customs claimed from her husband in a 
Court in British Burma a certain sum for her ex 
pensee of necessaries and living for a past period 
dunue which the had maintained herself Meld 
that this was a question regarding marriage within 
the meaning of the Burma Courts Act XVII of 1876 
s 4 and that therefore the Buddhist law formed the 
rule of decision Tho law as stated above was accord 
ingly applicable Semi l e — That if this had been a 
case in which by the above Act a Court would have 
had to act accor din g to the rule of justice equity and 
good conscience there Would have been no ground for 
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CALCUTTA MUNICIPAL ACTS (VI OP 
1883 AND IV OP 1870)— continued 
of Justices— Procedure — The Chairman of the Jus 
ticca of Calcutta on the complaint of the Health 
Officer lBsued a warrant for the seizure of certain 
articles of food and without notice to the owners 
or reducing the proceedings to writing condemned 
them as unfit for use In support of a rule nisi for a 
certiorari for bringing up the order that it might be 
quashed it was argued that the Chairman had not 
as such jurisdiction to make the order and that 
it was unalid as notice had not been given and 
the proceedings had not been reduced to writing 
Cause was shown that the description of the Chairman 
was immaterial as he was also a Justice of the 
Peace and that such summary proceedings were 
necessary for tho public safety Held that the 
Act docs not empower the Chairman of the Justices 
as such to issue a warrant under the 200th section 
that such a warrant must show on the fact of it that 
the Justice issuing it had jurisdiction that the 
application under 8 200 must be reduced to writing 
that the evidence taken therefrom must be recorded 
and that notice must be given to the party proceeded 
against Day A Co * Justices you the Tow op 
Calcutta Bourke, O C 232 

a 226— <Suif against Justices for 

damage in repairing drains — Contractors— Legit 
pence — Cause of action — ftoltce of action — In a 
suit for alleged damage done to the plaintiffs 
premises by excavations for drainage purposes which 
the Justices are authorized to make by Bengal Act 
VI of 1803 it being shown that the Justices had 
entrusted the execution of the work to skilled and 
competent contractors — Held tho Justices were 
not liable In such a suit no cause of action will 
be allowed to be raised except that disclosed m 
the notice of action required to be given to the 
Justices by b 22C of the Act Uilman t Justices 
op the Peace poe the Town op Calcutta 

[8 B L R 205 

Bengal Act IV of 1870 

See PiOnr op Way 

[LI H. 13 CaL 130 

_ bs 76-79 

S>S THAVSPZn OPCBTMIYAlCiSE— G enoese 
Casts L L R 2 Calc 290 

83 75 77 79 — Patience, Refusal 

to hear— Finality of assessment — High Courts 
Criminal Procedure Act (X of 1S75J s 147 — A 
alleged to liave earned on business In Calcutta with 
out luivlng taken out a license under Bengal Act IV 
of 1S<G, was summoned at the instance of the Cor 
pnration lj j t sen-ant of the Corporation and also 
a Justice of the 1 eace The cast was subsequently 
heard by II and It was shown that notice of the assess 
Tnent un ler Usa 11 seb 3 bail been duly served on 
4 and that thou h he then denied 1 Is liability to 
take out any license and stated that he carried 
tm no business as allege 1 h bad net appealed against 
the assessment undtra. "3 It was farther shown 
that the assessment hat been confirmed by the 
Chairman of the Corporation but that the amount 


CALCUTTA MUNICIPAL ACTS (VI OF 
1863 AND TV OF 1870)— continued 
had not been paid A thereupon tendered evidence 
to show that he was not liable to take oat any license 
hut B refused to hear such evidence and convicting 
A sentenced him to pay a fine On an application 
under the above circumstances to the High Court 
under s 147 Act X of 1875 -Held that the finality 
of the decision of the Chairman referred to in s 79 
has only reference to the class under which a 
particular person who is admittedly bound to take out 
a license under s 75 should be assessed and not to 
the case where tho liability to take out a license at 
all is denied this being a question which can only 
he determined judicially after taking end 'ace by a 
competent Court m a prosecution under s 77 and 
that therefore the refusal of E to hear the en icnce 
tendered by A on this point was illegal Wood * 
CoePOBATION OP THE TOWN OF CALCUTTA 

[I L R 7 Calc ,322 0CLB 193 

8 77 — License— Assessment— Fine— 

Hoarding house keeper — In order to obtain a con 
viction under s 77 Bengal Act IV of 1876 forkcej^ 
log a boarding hauso without taking out a license it 
must be shown that the accused held himself oat t 
the public as one whoso business or profession it « w 
receive boarders for profit In order to pas* a propc 
sentcnco of fine under s 77 Bengal Act IV 
1876 evidence should be given of the amount ox as 
sessment on the accused s house or place of basin« 

and of the amount payable on account of the Iic« 

which the accused should hare taken out I* 
JrATTEH OP THE PETITION OP W OOP VVOOD V LO 
rOBAHON FOB THE TOWN OP CALCUTTA _ 

[I L R scale 891 UC L R-.Jas 

s 88— Municipal Commissioners 

•jurisdiction of— Assessment — House rate 
nual talus —Per VVnsov J - — The words 
value' in a 88 of the Municipal Act must be 
to mean annual letting valne Nu^O 
f COEPOBATION POB THE TOW£ O^CltCmA ^ 

_ • 104 imd » nn-CMiggpA 

s 104— Per Wilson J —Qu*rt-V> hdher A 
of the Act is w the nature of an interpretation CM i 
or merely directory as containing instruction 
Commissioners how to proceed when e*crci g 
Jurisdiction conferred by s 88 

V COBPOBAITOV POB THE TOWV OT C jj ^ 


ti,E 11 Cato. 

— cs 185,101, SIS 262 

iis 
leef *3 


See CebtiobAEI 


e 248—Contictio* f° r 

insh without license — ^ 
tureen date of summons and dais ^ f net 

■coml prosecution far tame ojpe** Aft 

r te lefore connchon — Under S . ..u n l and 

i of 1670 a milkman who has been ,. K n osA 
icd for keeping au animal without » lifn!K 
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CALCUTTA MUNICIPAL ACTS (VI OF 
1863 AND IV OF 1870) -co«e/ii Jed 
again be prosecuted for tlxc continuance of the same 
cffence befere conviction nor can he be separately 
prosecuted for the same cffence for each day the 
cffence is continued as a separate and distinct cffence 
under that section before conviction In a summons 
taken out on the 2”th March against a milkman for 
an cffence nnder s. 245 Bengal Act IV of 1876 the 
offenco was stated ta have been committed on the 
10th March the case was fixed for the 8th April 
when the defendant was convicted and fined by the 
Magistrate Another summons had been taken out 
against him on the same day (27th March) for a 
similar cffence stated to have beta com m itted on the 
25th March Held that he could not he convicted on 
the second charge In tee MATTEB op tee Conro 
Bation you tee Town op Calcutta r Matoo 
Bewae ILR 13 Calc 108 

88 2S0 281 282 

See Cal cm a Municipal Consolidation 
Act 186° B 2 

pL L It , 21 Calc 528 

B 357 — L mitation — Accrual of right 

to *«e — 5mf for damages — hot ice in tenting — 
Continuing damage — The plaintiff in April 1888 
sued the defendants for damages for injuries caused 
by the defendants works to his house On the caso 
coming on for hearing it appeared that tho notice 
of action served upon the defendants was defective 
in form and the suit was on the 11th December 
1833 dismissed w ith liberty to the plaintiff to bring a 
fresh smt on the same cause of action On tho 15th 
December 1858 the plaintiff served tho defendants 
with a fresh notice and on the 15th March 1889 in 
stitnted the present suit It appeared from the plain 
tiff a evidence that in the beginning of December 1888 
tho house had been reduced to such a condition that it 
was incapable of sustaining further damage Held 
that the nght to sue accrued to the plaintiff upon 
the happening of damage by reason of tho subsidence 
arising from the defendants’ act j that the plaintiff 
had not shown that a right to sue upon which the 
suit could be maintained had accrued within three 
months before tho Institution of the suit as required 
by a Zo7 of tho Municipal Act (Bengal Act IV of 
1876) and within the terms of the notice of the 15th 
December | and that the suit was therefore barred. 
Dorlty Hoi. a Ccdlttry Co v Hitch til X J1 11 Ap 
Ca 127 1 L B. 14 Q H D 12o distinguished 1'er 
Piaox J — Semite that as to whether under b 357 
damage arising out of a subsidence referred to in the 
notice hut arising after the date of the notice could be 
recovered without fresh notice and fresh suit a 
liberal construction should bopUccdupon ■ 257 as to 
tho requirements of tho notice Dwabea > ate 
G rpro c Cobpoeation op Calcutta 

[ILK 18 Calc 01 

CALCUTTA MUNICIPAL CONSOLI 
DATION ACT (II OFJ1888) 

— — • o 2 and ea 252 256 257 235 

— Calcutta Municipal Act (Bengal Act IV of 
1575 J st 250 231 2S2— Basts land— Urgency— 


CALCUTTA MUNICIPAL CONS OLID A 
TION ACT (II OF 1888)— eon finned 
Trespass — Suit for damages — S 2 para E of 
Beu'ral Act II of 1883 the Calcutta Municipal Con 
s lidation Act by which Act the former Calcutta 
Municipal Act (Bengal Act IV of 1876) is repealed 
provides that pending proceedings which may hava 
been commenced under any repealed Act shall bo 
deemed to have been commenced under tho new Act j 
but though commenced before tho passing of the new 
Act they mast to be effectual be continued nuder its 
provisions and can only bo used to enforce rights and 
powers in existence at tho time when it is sought 
to enforce them Where therefore before the passing 
of Act U of 1888 and whilst Act IV of 1876 was 
in force tho municipality took measures under the 
latter Act to cleanse basti land which was m an 
insanitary state and notwithstanding the passing 
of Act II of 1888 which provided totally different 
preliminaries and procedure for the purpose conti 
nued the improvements practically under tho Act 
of 18 <6 — Held that even if the proceedings could 
be considered under s 2 of ct II of 1886 to 
havo been commenced under tho new Act tho action 
of the municipality amounted to trespass for which 
they were liable in d a m ages to tho owner of the land 
Corporation op Calcutta t Jade Ball Mdlljce 
[ILK 21 Calc 528 


See Bengal Tenancy Aot 

[L L R 27 Calc , 202 

L a 31 and as 24 25 — Mumct 

pal election— Joint family representation for cot 
mg purposes— Judicial discretion of Chairman as 
to list of candidates — Franchise — S 31 of Bengal 
Act II of 1888 docs not impose on the Chairman of 
tho Municipality the duty of exercising any judicial 
discretion or takm" any judicial action with regard to 
tho list of candidates prepared under that section. In 
this case therefore a rule which had been granted on 
tho application of one of tho candidates calling on the 
Chairman to show cause wbv the name of another of 
the said candidates should not be removed from 
tho list he being merely the manager appointed to 
voto on behalf of a joint family under a 21 and 
not qnalificd to be elected as a Commissioner was dis 
charged by Trevelyan J In tee matter op 
Metty Lai Chose I L, K , 19 Calc 102 

2 and 89 11 12.— In a rase 

in 1882 in which a similar rule had been granted 
calling on tho Chairman of the Municipality to show 
cause why the name It J M should not be expunged 
from the list of candidates for election as Municipal 
Com mi sion era he being merely the manager and 
trustee of certain debutter property having no 
beneficial interest in such property and being meli 
gible for election as a Commissioner as not cornin'* 
under s 11 or 12 of the Municipal Act IvOBRis J 
made the rule absolute and directed the Chairman to 
expunge the name from the lirt of candidates. In 
THE MATTES OP RAJENDEA IiALL MlTTER 

[L L. R, 19 Calc 195 note 

3 and be 8 24 25— In 

auother case in 1889 where a rule had been granted 
calling on the Chairman to show cause why he should 
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CALCUTTA MUNICIPAL CONSOLIDA 
TION ACT (II OP ISSSj—WBfiRttei 
not forbear from counting certain votes given xn 
favour of JR B D one of the candidates at & mnmci 
pal election which rotes were those of persona 
who Here merely agents appointed under es 24 and 
2 5 of the Act by joint families or firms to vote 
on the ground that they possessed none of the quali 
ficatione required by s 8 and were not ssembew 
of stub pout families or firms and therefore had go 
right to rote — J iO&eis J whilst tbmkmg that the 
Legislature intended that a joint family or firm 
should be represented by one of their own members 
and that the omission so to provide was one which 
un 0 ht well be taken into consideration by the Legis 
latwre held that he could not put an interpretation 
on the Act which would involve the addition to 
the Act of words which the Legislature had left out 
and therefore discharged the rule In the mjltxbb 
OB THE ELECTION 07 Municipal. CoiOtiaSIOi.'EBg 
son Wans) ho io Calcutta 

(XL B.,19Cale 198 

4 and ss 8 10 20 SI 

22 and 29~S>pecife Relief Act (I of 1877) s 45 
— Afffnt psl election — Municipal Commissioner 
Tiled n of —List of loter-s — Chairman Jurudtc 
tion <f— Quo narranto — High Court Jurisdiction 
°f—R ulet of Local Government — There u nothing 
lu the Calcutta Municipal Act (Bengal Act II of 
1888) or in the Local Government rules issued under 
» 19 of the Act which requires that the name 
of a candidate or of the proposer seconder or ap- 
prover fa candidate at a municipal election should 
be published in the rev wed list of voters. Ss 20 and 
25 of the Act only Joy down rules applicable to 
voters they do not control the qualifications of pro- 
posers seconders or approvers Sembte — The High 
Court has jurisdiction by proceeding io the nature of 
a juo iiarrant o to restrain a person who has not been 
duty elected from exercising the functions of a duly 
<kc ted Commissioner The Chairman has no judicial 
discretion in preparing the list of candidates Zn the 
matter f Mvttj Loll Ghote I L It. 19 Calc 
192 appn \ed Under s 31 of the Act every esudi 
dati f r i fiction must send in his name to the Chair 
man n t less than seven days before the day fixed for 
tUcti n together with the names of bis proposer 
seconder and approvers. The Chairman has no 
J*wert> wane tins rule Whero tbero is a prim* 
facie mj Iwnec * ith s 31 of the Act the Chairman 
ha* Q power to go further and determine quests ras 
affecting thi status of persons claiming to be candi 
datta Ihi Chairman can only rev isc the original list 
f v >Ura to the manner lanl down by s 2~ or on »p 
pUcatic us made under e 21 or iu J uniuncc of 
*n Tiler from the I ress Icuey Magistrate tinder s. "3 
Hu issau <f a supplementary list of voters is not 
•aiwti n d by the Art A difmilion of the term 
1 vW with necessary qualification* L given in 
» 8 f tt \ -t Ihi re U netting iu the Act pro vent- 
in • P*rw « j lalifiedk vile uuder * 8 from voting 


■1th it b t 
1 v « n. 
J/«l (1 -n ji 


: Ifsn t appear on the revised list 
«ly rn bibiti n J* that f jund m the 
- t rule# issued under «. 19 cl the 
'Vt- IS XHX ASATTili or tOKKKlLl 

£1 UR 23 Calc 717 


CALCUTTA MUNICIPAL CONSOLIDA 
TION ACT (H OP 1889) -W< 

L B 87 and ech. II — ■Insurance 

Companies registered tn England and carrying o» 
business through agents tn Calcutta Liability of 
to pay the municipal license tax — The Standard 
Marine Insurance Company being an insurance 
company which is registered io England and 
carries pa insurance business through the agency of 
a firm c£ general merchants in Calcutta » not 
liable to pay the license tax imposed by s 87 ana 
the second schedule of the Calcutta Municipal Con 
soUdation Act (Bengal Act II of 18S8) The business 
of insurance is not one of the occupations menti ned 
in the second schedule of the Act and s 87 oa 'y 
imposes the tax upon persons who wcrcise souse 
or one of the professions trades or callings meat toned 
in that schedule. The words of the section wm 
its operation to persons " which expression include* 
joint stock companies who exercise the particular 
occupations prescribed in the schedule The Standard 
Marine Insurance Compatfy is not liable to be tesea_ 
as keeper* of ft place of business under claw * 
of the second schedule of the above Act oecatMB 
business is earned on iu Calcutta by its agents 
their own offices and the Company has no pla« 
of business of its own at all in Calcutta 
tion op Calcutta r Statoabd JUasgs minute i 
COICPANS XL It. 23 Calc 681 

2 — — Rule 7 cL (8)— 

License lax— Liability to tax of Company carrying 
<?» business through agents in Calcutta . 
hating a registered place of business -A 
stock company carrying on money kodme bnila 
through agents in Calcutta where it ha* no 
tered place of business is liable to pay *««** . 

under a 87 and sell II of the Calcutta 

let of 1833 Corporation of Calcutta r Stand** 

Marine Insurance Company I L E * 

581 distinguished. Cobtobation OP CALCUTTA r 

am “ [?£V 25 Cal* 4» 

*■ a’c wn 328 


See Shall Cause Cocet MorCMtt- 
635 

— » 135 157— - •• V.<" 

>»g of— He valuation made by the 
icifAin six yean from the date of the ** jy# 
made after hearing objection Legality oj— 
tincial Small Cause Courts Act fTX lf 
s 25-Code of Cecil Procedure (Ad X1T ^ J 
s 522—Stat 24 # 25 Vic c 
Superintendence of High wLSSa 

lion ins 135 of the Cairo Its Municipal Cawo* 1 
tion Act (Bengal \rt II of 15SS) 
amount of the valuation only t>nt*l»l wthe 
v act of valuation. 1 valuation „ 

Lalcnlta Municipality of * I l »“ l ‘MrS* «f 
hjerted to the amount and the ,v a 
the Municipality on bearing the i« «ii re*'’ 
valuation it a certain amount , * 

fata tin* valuation fixed after oljcrtvo — f. 

lim w.a mad ly tbr muuicijwhty usd 
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CALCUTTA MUNICIPAL COL SO LI 

DATION ACT (II OF 1888)-f 0 ./i B «rf 
payer objected to tht legality of such valuation ou 
the ground that the municipality had no power to 
male a re valuation within tix years from the date of 
the last valuation The 4 ice Chairman overruled the 
object ion and the rate-payer appealed under s 157 
of the Act to the Judge of the Court of ‘-mall Causes 
at Scaldab who allowed the appeal Utld that 
inasmuch as the objection raised by the rate payer 
was an objection to the valuation within the meaning 
of* 13o of the Act the Jud^e of the Small Cause 
Court had junsdictiju to deal with it That being so 
It was not open to the High Court to interfere either 
under s. 2j of the Provincial Small Canse Courts Act 
or under s. 022 of the Code of Civil Procedure, 
or under « 15 of 24 k 25 Vie e 104 Coepoba 
not or Calcutta r llnrfin Hot Ceowddbt 

[I. L Ih 26 Calc. 74 
3CWS.70 

• as. 307 335 336 ech. H rule 0 

— Liability for keeping animals ici thout license— 
Penalty to whom attached — Oicner — Lessee — The 
petitioners as owners, let out a stable ou hire where 
ticca gharries and horses were kept by the leasee with 
out taking out a license from the Municipal Cc minis 
iwncis The petitioners were convicted under as 307 
and 330 of the Calcutta Municipal Act (Bengal Act II 
of 1S8S) for having permitted offensive matters etc 
and animals to be kept on the premises in central en 
tion of the provisions of s 33o of the Act Held 
that the convictions were bad the lessee alone being 
answerable in inch a case fer disregarding the provi 
sions of the Act The penalty under ■ 33C of the 
Calcutta Municipal Act of 1883 attaches to the 
owner of any land for permitting any animals to 
he kept thereon when he has direct possess* n of the 
land, and not when he has leased it out to another 
Abhot CeabahDabs r Mchioipil Vabd Ih 
gfzctob L L. IL, 25 Calc , 625 

[2 C W N 280 

B 335 — Bate of talcing out license — 

In a case where the owner of a cowshed delayed 
taking out a license under s 335 of the Calcutta 
Municipal Consolidation Act (Bengal Act II of 1668) 
until the end of the month of May and was prose 
cuted for keeping an unlicensed cowshed, — Held that 
under the section as it stands there is nothing to compel 
a licensee to take out hia license before 1st June in 
every year Ackuot CnispsA Hati « Calcutta 
J fcvjcrPAi Coepcbattoy I L, R , 24 Calc, 360 

— B 2Q4^Sal* of articles of food not of 

the proper nature substance or quality — Mixture 
Usage of market with regard to — Adulteration — 
4\ here a person is accused of sellmg adulterated 
article* of food on The evidence of a Chemical 
Analyst and alleges in defence that it is a mature 
recognised in the market he ought to be allowed to 
prove his allegation So where an oil seller was 
prosecuted by a food inspector for selling mustard 
oil mixed with other kinds of oil and he succeeded in 
proving that what is known as mustard-oil in the 
market wai ordinarily prepared In the same manner 
as the specimen analyzed the ease was held to he 
jrolccted under the first proviso to e 3t>4 of the 


CALCUTTA MUNICIPAL CONSOLI 
DATION ACT (II OF 1888 )— concluded 


Calcutta Municipal Consolidation Act (Bengal Act I 
of 1888) Baishtajj Chaeaw Dab r Ufehcea 
Nath Mitba SOWN 60 


" - B8 381 382 — Eunal ground - — Certi 
ficate for closing a burial ground Requisites of — 
The municipal authorities issuing a certificate under 
the provisions of * 381 of the Calcutta Municipal 
Act (Bengal Act II of 1888) prohibiting the use 
of a buna! ground must definitely specify the point 
of time from which the period fixed by them under 
that section is to run LuiPCB r aii hah hrsxuH 
e MnnciPAi Uabd Ishpectob Calcutta M rarer 
pal Cobpoeatioh I 1 E 25 Calc 492 

Lctpeb Rahjiah Nassau r Calcutta Mcnici 
pal Cobpoeatioh 2 C W N 145 


n 412 and eb 417, 410— Sy e-laws 

(0)4 6 7 — Permit for remoral of offensive matter 
or rubbish — Failure to take out permit — Contmua 
tion of offtnet — Vt here a milkman who had been 
conneted for not taking out before the 1st December 
1691 a half yearly permit for the half year ending 
the 31st March 1692 in accordance with bye laws (C) 

I 6 made by the Mnmcipal Commissioners of 
Calcutta nnder the provisions of s 412 of Bengal Act 

II of 1888 and was charged with continuing his 

offence by failing for the space of seven days sub 
sequent to the said conviction to take out the permit 
whilst still carrying on his business of a milkman — 
Held that the ofFence of which he had been con 
victed of not taking out a permit on or before let 
December 1691 which was domplcto when that day 
had passed could not he continued by his omission to 
take out a permit Quart — Whether it is competent 
for the Municipal Commissioners by the bye laws 
made nnder s 412 to create the duty or obligation of 
taking out a permit and whether under s 417 die 
obedience to tuch byt laws constitute* a punishable 
offence Cmjpoeatioh op Caloutta t Jahttb 
Doolzt LL It 22 Calc, 805 


CALCUTTA POLICE ACT (IV OF 1866) 

e 6 and s 48 — Deputy Commit 

ttoner of Police Powers of— Search warrants in 
gamtng cases— A Deputy Commissioner of Police 
appointed , under * 6 of the Calcutta Police Act has 
all the powers of the Commissioner of Police subject 
to the control of that cfficer that is to say the Com 
musioner may at any time set aside any of hia 
orders, or he may give either m writing or verbally 
or otherwise any special direction with regard to any 
matter Apart from such special direction however 
any act of a Deputy Commissioner provided it be 
within the powers of the Commissioner is valid and 
no instructions either in writing or otherwise, or 
general or in regard to specific act* are necessary to 
render such act valid. A Deputy Commissioner has 
power to issue search warrants under s. 46 of the Act 
Fob sun r Whsoh I L. B 20 Calc 670 

ss 30 37,39 40 

See OriPlt 13 C L E 336 
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CAMP FOLLOWERS | 

See Ssuu. Cacsb Cor jit Morrssit — 
JtEISDJCTION— MllITARr Men 

(2 B L R. 8 N , 7 
CANARA FOREST RULES 7,12 AND 23 
See Maeius Fobest Act * 20 

[tli IL, 13 Mnd 21 

CANDIDATE FOR DEGREE AT UNI 
VERS1TY 

See Bombat UfitESBiTr Act 

II L R. 23 Bom , 405 

CANTONMENT 


1 Grant of land for building 

purposes— Right of Oorernment to eject grantee 
^Regulations and orders for the Bengal Irmj — 
Allu lal Ian l — Aiseisment of rent — Certain 
ground situate withtn tbc limits of a cantonment 
ivas granted for building purposes by the military 
authorities in 1602 In Juno 1873 such cantonment 
was abandined and the ground comprised therein 
was made over ta the Collector of the district In 
which it was situate The Government subsequently 
sued P who had succeeded to such grant claiming (i) 
a declaration of its proprietary right to the gr und 
comprised in such grant and to the alluvial accre- 
tions to such ground (s.) that P should be directed 
to pay rents for such ground anil anch alluvial 
accretions and (in) that shmldj? ri fuse to pay 
tho rents fixed she might be ejected and the 
Government put in possession lleld that Inasmuch 
ni under the Military Regulations relating to such 
grants each a grant cannot bo resumed by the 
Government without a month s notice and without 
payment of the value of anv buddings which may 
have been authorised to be erected and as the Cml 
Court had no jurisdiction in the matter of assessing 
rent on such alluvial accretions which were outside 
the original grant the Government was not entitled 
to the second and third relief* it claimed but was 
entitled only to a declaration of its proprietary title 
to such ground and to such alluvial accretions 
Fattrbso'i v Secbetahs ot State toh India 

[I L R. 3 All 609 


2 — Grant of land by military 

authorities for building purposes— return# 
tion of land by cirt l authorities— Assignment of 
profits of the land to municipal Committee — Lialx 
Illy of grantee to pay ground rent — Refusal of gran 
tee to pay ground rent to municipality — Suit by the 
Secretary of State for India for declaration of title 
and. assessment of rent — Cause of action— -Jumsdic- 
tion of Civil Court — Bight of grantee lo compen 
cation in care of ejectment — Certain land situate 
■within the hunts of a cantonment was granted free of 
rent for building purposes by the military authorities, 
under the Military Regulations relating to such 
grants such a grant could not he resumed by the 
Government without a month s notice and without 
the ipayment of the value of such buildings which 


CANTONMENT— concluded 
might have been authorized to be creeled. The land 
was subsequently resumed by the civil authorities, 
and the land being within municipal limits the 
ground nuts on it were assigned to the municipality 
The Municipal Committee baung demanded ground 
rent in respect of the buildings erected on inch Lmd 
under inch grant from the representative In title of the 
original grantee and the latter haring refused to p»y 
the same or to vacate the land the Secretary of State 
for India in Council sued him la the Civil Coart for 
a declaration of proprietary right to the land for its 
assessment to ground rent and in the event of tha 
r< fusil c f the defendant to pay such rent when fired 
f«r his ejectment therefrom and for mesne prefits o' 
th land f t six years The cause of actnu was 
stated In the plaint to be the refusal of the defendant 
to pay ground rent or to accept a lease or to surren 
iler the land after a iittice to that tffvct had been 
Issued to him by the Municipal Committee ** the 
plaintiffs agents. Held that the Municipal Ccm 
mitteo were the plaintiff’s duly authorized agents to 
lease and obtain rent f r the land occupied by the 
defendant t buddings with tbelr compounds that 
inch notice wa» pn pcrly issued in that character on 
behalf of the plaintiffj and that the defendant* 
subsequent refusal to pay rent or to accept * Iwi f 
or cvacutato the premises amounted ta a safflcicu 
denial of the plaintiff’s title to afford him * 
cause of aeti >n that assuming that no agreement to 
pay rent t stated the plaintiff was entitled to deman 

and recover reasonable compensation for the use an 

occupation of the land by the defendant ih*J t&o 
suit was maintainable in the Cifll Court ana It ns 
piwcr to grant the plaintiff the reliefs sought » tna 
by tho conditions of the grant bv the muitsty 
authorities the plaintiff was not disjualifi«J . 
demanding ground rent for tho land before B# 
paid tho defendant tho value of tho build"'-"* 
that looking to thoso conditions it would w 
fair or equitable to grant the plaintiff a d'crce p 
and simple for the ejectment of the defendan 
he should be put under the condition thst , . 
of tho defendant s refusal to pay the rent w 
desired lo eject him the value of the buildings , 
cantonment residences most first be detenum . , 
when determined must be tendered to the net ^ 
and if the latter refused to accept it the J 1 r 0 i 
would then bo entitled to eject him. Secbeta 
State you India c Japan P«h» b q ^ j4g 

J Right of military 

to quarter troops In houses belonging . 
private individuals m cantorunent! & 
tarn regulations — The military authorities 
right to appropriate to their own uses houses r 
perty of private individuals in canttfflnsenu e r 
subject to the conditions prescribed by tne m 
Regulations on the faith of which the h ° n ?f\w 
built or purchased Held by the Appe'h v ouse 
that when a person was m the occupation or 
in cantonments he could not he ejected with 
notice Caret e Robinson „ ooa 

[llnd Jur.N S , 88 1 Botirke O c j 

S C in the Court below ’ 
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CANTOITMENT MAGISTRATE 
L Jurisdiction — Act III of 1 So9 

t 1 — Europe? n Hr t ik sulject —A luropcan Bn I 
tish subject n t b<l ii"in e to r connected with the 
army wh r tide* within a cant nment w as amen 
abl to thi jurisdicti not i Cantonment J rnt Ma 
gist rate und r s 1 f Act III of lSe** Ska 
fcbji J changes r Moeoan 

[4 Bom , A. C 187 

2. — <■ ■■ - Small Came Court 

Act XI of JSfio „ 12 and 8— Act III of 1S59 — 

A plamtiff may jne in the Court of the Cantoument 
Ms "lit rate although he is not carrying on tyssmess 
or resident withm the limits of the military canton 
ment. If a defendant is amenable to the Articles of 
W ar contemplated by s 4 of Act III of 1S59 he can 
only be rued in the C art if the Cantonment Ma"is 
tratc but in all other cases a defendant! may all 1 be 
sued m the Court of th Subordinate Jud,.e prorided 
the cause of acti n arose within his jurisdiction 

SUNDABDAS JaOJIVANDAS e MOHANDAS llCUMDAS 

P L.B. 0 Bom 454 

3 Tower to cancel 

license— Bengal ExeueAet (III of 1380) —A Can 
tonment Ma"istrute in his judicial capacity has no 
authority to cancel a license under the Bengal Excise 
Act III of 1830 The power to cancel licenses 
belongs to the revenue anth nties Queen Em 
PBES8 C RAHDHANI PASS! 

II li R 15 Calc 452 

4 Cttil Procedure 

Code (Act XIV of 1882) s 15 —Tho plaintiff who 
was a m ney lender residing within the limits of the 
Ahmedabad Cantonment sned the defendants who 
resided within the jurisdiction of the City Small 
Cause Court at the same place upon a bond executed 
by them at the cantonment He presented his 
plaint to tho Cantewncnt ila-istrate whoso pecuniary 
jurisdiction extended to H200 only but that officer 
being of oiwion that the suit was cogniiable by the 
City Small Cause Court returned it to the plaintiff 
who subsequently presented it to the Judge of tho 
City Small Cause Court whose pocuDiary jurisdiction 
extended to 11500 On reference by him to the High 
Court — Held that both the Courts had jurisdiction 
to try the suit but that tl e Court of the Cantoument 
Magistrate was to be regarded as the Court of lower 
grade and therefore under b 15 of the Civil Proce 
dure Code was the proper Court to try the suit 
Pirarkanatk Putt v £ hat ten Hatcaldar 22 W £ 
457 followed* Mohanlal Raichand r \iba 

Punja ILE 12 Bom 109 

6 Madras Act I of I860 b 22 

— General Clauses Act 1868 t 5 — S 5 of tho 
Geucral Clauses Act 18C8 does not authorize a Can 
tonment Magistrate to award rigorous Imprisonment 
in default of payment of a fine Imposed under Act 
I of 1806 (Madras) Queen EmphE33 c Gocndadu 
[I L R , 8 Mad 350 

0 ■ Summary conviction — Police 

Act (V of 1861) t 28— Complaint — Held that the 
summary conviction and punishment of two police 
officers under s 29 Act V of 1861 by a Cantonment 
Magistrate without formal trial was irregular and 


CANTONMENT MAGISTRATE— con 

eluded 

illegal Held also that a Cantonment Magistrate 
has p wer to try cases under s 29 of the Police Act 
without complaint Govebnmbnt t Girdiiabee 
Liix lAgra Cr 24 

CANTONMENTS ACT (BOMBAY ACT 
El OF 1867) 

See Plaint— 1 oeu and Contents on 
1 LAIST— DEFENDANTS 

[I LB. 14 Bom 283 
See Sanction to Pbosecution— Nature 
Fobm anu ScsHcitNcr of Sanction 
[7 Bom Cr 87 
See Sentence— I urmsoNMENT — -I mpbi 

bonment and Fine 7 Bom. Cr 87 

CANTONMENTS ACT (MADRAS ACT 
I OF 1880) 

— - Cantonment Rules ch IV, a 18— 

Failure to report email pox — Failure by a house 
holder to report & ease of small pox in his house as 
directed by ■ 16 of Ch, IV of tho Cantonment Act 
Pules Is not punishable under Madras Act I of 1866 
Queen Emfbebs v Laila LLR 8 Mad. 428 

B 30— Ifeer— Spirituous liquor — 

Beer is not a spirituous liquor* as the term is used 
, in t 30 Madras Act I of 1866 Anonemous 

[7 Mad. Ap 16 

CANTONMENTS ACT (III OF 1880) 

See Cantonments Aot (XIII op 1889) 

B 14 — Soldier — 8«8 Conductor — 

Sate of tp ntuouj liquor — A Sub Conductor in the 
Commissariat Department is not a soldier within 
the meaning of s 14 of Act III of 1880 and consc 
qucntly the sale of spirituous liquor to the wife of 
such a person without tho license required by that 
section is not an offence against that section Em 
press of India t Dosaskot Fbamji 

[ILE 3 AIL, 214 

• Penpal Excite Act (Bengal Act 

VII of 1878) tt 4 11 28 32 — Spirituous liquor — 
Tan — Cantonment Magistrate Pouertof to cancel 
license — Bertnue authorities — Tan or toddy 
is spintnous liquor within the meaning of s 14 of 
Act III of 1880 Tho words spintnous liquor 
wmc and intoxicating drugs in that section 
must be taken in th ir popular and ordinary meaning 
Quesn Empress o Ramdiiani Passi 

[LLR 15 Calc. 452 

CANTONMENTS ACT (XIII OF 1889) 

B 2 CL (2) and B lo — Jurisdiction— • 
Order of the Local Government to the contrary — • 
Pecuniary limits of jurisdiction of Cantonment 
Court-Cantonments Aot (III oflSSOJ Bepealof— 
Dnd’r s. 10 of the Cantonments Act (XIII of 1689) 
the Cantonment Judge has jurisdiction uptoR500 
only in the absence of any order of the Local 
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CANTOKMEKTS ACT (XIII OF 1880) 

—concluded 

Go' eminent to the contrary In a suit filed in the 
Cuirt of the hirst Class Subi rdinate Jnd o < f 
Belgaum in its small cause junsduti n to recover 
21172 os arrears of rent a question having amen 
whether that C<mri the ) ccumary limit of wh se 
junsdicti' n as the Court of Small Causes was IiuOO 
or the Court of the llclgaum Cantonment Ms istratc 
invested with email cause powers had jurisdiction t< 
entertain the euit Held that tho Cant ament 
Court alone had jurisdiction lly iotificati m 
■No 230o published at lwge 311 of the Bomlatt 
Gorenment On elte for 1887 the pecuniary limit o! 
the (Bclgaum) Cantonment Court is declared to be 
R20O i and the declaration which was made under \ct 
III of 18S0 [which is an Act repealed by the Canton 
incuts Act] b hej* win e ty s. 2 cl 2 of the Canton 
incut* Act and it is therefore such an order of the 
Local Government as is contemplated by s 10 of \ct 
\11I of IBS!) GCLAECIIAVD ilOTIBSM f GE0BOEB 
[I Ii It., 10 Bom 702 

■ — ■ - B 23 — Tule 2 of He rule* made 

unler t 26— Additional fine for continuing 
offence —The additional fine referred to in rule 2 of 
the mica framed und*r e 20 of the Cantonments Act 
XIII of 18SD is mt only to be imposed after the 
first convict uu but is to f Jliw proof tltat failure 
u persisted In Tbs additi mal fine rnunot be Imposed 
as a threat in case of p ssiblc persistence which being 
m tho future cannot be made matter of present proof 
The ccntinnlng failure must be matter of later and 
soparuto inquiry and proof In re Limbaji Tuluran 
T l It 22 Horn 7C6 followed. Qceev Eutbess 
e Plumueb LL K. 22 Bom 841 

CABTtrEItS 

bee Cases truDES Bill op Lmrsa 
SeeiEOLiaE'.CE LL.E 1 AIL, 00 
[9 TV 31 73 

See Cases nn>EB Rue wav Acts 
See Cabes rsDza Rauwat CoitTAirr 

L ilia description — Lost of good* 

— Misdescription of the nature of goods entrusted 
to a common carrier disentitles the sender to recover 
for their loss although the goods would not be 
subject to any extra rates had they been properly 
described Roheemoollau v Paiheb Cor 133 
S C in Court below Cor 24 

2 — Time for delivery of goods— 

Lxen for carriage of good s — -Although a carrier 
may not bo bound to deliver goods on any specific 
day or within any specific tune he is bound to deliver 
them within reasonable time and what constitutes 
reasonable time must be determined upon the const 
deration of all the circumstances of the case A 
earner is entitled to his freight and charges and ho 
is entitled to retain the goods in satisfaction of his 
hen upon them Bvldeo Dabs t Nathoouui 

[2 Agra 132 

3 • — — Delivery of goods to carrier 

at consignor a risk— J) t cer j U cons gnee — 


CARIUillt S — con tinned 

bo long as goods though delivered to a common 
earner appointed by the consignee remain at the rub 
of the consignor they are not delivered to the con 
signer XVjnteb r X\AV lMa&,200 

4. Delivery of goods carried by 

Bea— Landing goods— Custom of port of Bom 
Ian — Fostesnon of good* — V carrnr by sea n 
obliged to male an actual delivery of goods earned 
by lilm to the consignee but such pntnd facie ebb 
cation may be affected by the custom of th» pert 
where tho poods arc to be delivered, h either by tie 
custom of the port of Bombay mcr by the provisions of 
the Customs \ct i* tho mastered a ship bound to wait 
fifteen shy* before commencing to land hw cargo 
but within a reasonable tunc after tho arrival of n>» 
ship— « hmirs in the case of a sailing vessel and 
somewhat less in tho case of a steamer — he is a 
liberty to Und goods if the consignee has net 
bouts for tbimj and such landing n cot unlawful 
nor a breach of contract as earriT on the I®" ®* 
the master Die landing of the goods under tb 
above circumstances and setting them apart lor tb 
consignee do not constitute a delivery of them 
consignee j bat such goods after being n landt 

t mucin the possession of the mister as earner 

of legislation with reference to the landing of gwas 
i n the custcm bouse wharf renewed. 

Whether nndex the special circumstance* of , 

the goods when ao landed remained m the custody « 
the master in Ins capacity cf common earner a 
warehouseman t Ilovosovo Aim SztiyoHAf 
D»a CoarottAtiov r Bakeh _ r 

[0 Bom. O C 71 7 Bom. O C. «» 

5 DAk carriage proprietor- 

Bailee for htrt-Btgl gence-Onus cf M* 
person carry ing on the ordinary business of a P F" 
tor ol ,111 aAi> 8 » don cot com »Sbh Of 
common comer as that term is undcrrto° 

Logllsh law Such a person is bound to nan 
reasonable and ordinary can. in respect o 
entrusted to him but is not responsible for L ^ 
which may not arise from the negligence on 

of himself or hit servants ho not being » ^ 

comer bound to ensure the safe conveya t j, 0 
baggage against all nst save the set of Godor^ 
Queens enemies lie is to be regard’d J1)C 
f r lure and the fact that he doc* not dehvj 
baggage at the end of the journey should bei k 
as prxmd facie proof that the less haih«n . an j 
by negligence for which he is , rea ^, that 
consequently tlie onus of proof lies cn g—gu 

reasonable care was exercised by him r~" 

r Tnosirsou - 


Q — Conveyance oi »»»- j ct 

Government bullock train— 

Ml of J866— Bailee for hire-begl >£** ce , Jloc l 
on— Goods conveyed by the 
tram arc not entrusted to the Post Office of ^ Ia 
; within the meaning of Act - x . i \ “ Q 0V e 


iect of the Government nuuoc* “ c or Jure 
meiit tnnst be regarded as an ordinary b . >pa rt 
and not as a common earner As each , t w 

from any special condition limiting its it 

bound to take ordinary care of good, entrust™ 
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CARRIERS— -continued 

for conveyance and if goods arc stolen through the 
negligence of it« servan s it ii liable to mate good 
the low to the consignor Bnt it may as may any 
other baiW for Inn limit its liability by conditions 
pro nded those conditions are not repugnant to public 
policy or positive law A condition that it will not 
be rrrpon iblo for lews occasioned by the negligence 
of its servants is certainly not repugnant to positive 
law nor a condition repucuant to pnbhc policy 
Fo TMASTXK OE BaEXUXT c Eabie 

[3 N W 105 

7 6mt for damageB for negli 

pence — 0*«i proland i — In an action to recover 
damages for injury canted to the goods by the negh 
genec of the defendant as a ccmmon earner it is 
not necessary for the plaintiff to give evidence of 
such negligence unless the defendant liaa »h vrn that 
the injury was eccaaioned by a cause which was 
v ithln the exceptions Then the plaintiff would be 
at liberty to show that there was nc ligence so as 
to deprive the defendant of the benefit of the excep 
tions. Shttiot t Scott 22 "W It 39 

8 Passenger o luggage Ross of 

— Regl gence— Cond tiont indorsed on ticket — 
Foreign Steam skip Company — Contract Act $ 151 
— In a suit for damages for loss of passenger's luggage 
by the wreck of a ship belonging to a foreign company 
it appeared that the plaintiff had received a ticket in 
the French language which on its face stated that it 
ought to be signed by the passenger and that it was 
issued subject to certain conditions on the back These 
conditions among other things stated that the com 
pany would not be responsible for loss or damage 
anting from accidents or nsks of the sea that the 
ticket was delivered subject to the conditions that 
certain articles of a specified nature should be mide 
the subject of a special declaration in default of 
which the company would not be liable j that the 
company would not be answerable for unregistered 
lu "gage and that luggage might be insured at any 
of the company’s ofliccs It was not stated where 
registration of luggage might be effected The 
ticket was not signed by the plaintiff Tho plaintiff 
alleged that he did net understand the I reach lan 
guape and that (he conditions had not been explained 
to nim by any person Held that the company 
being a foreign company were not common earners 
that the plaintiff was bound by the clauses and con 
ditions on the back of tho pasiage ticket j that none 
of the conditions bad the effect of relieving the com 
pany from the consequences of their own negligence 
that in order to establish a defence upon the ground 
that the plaintiff s Iu"gage was not registered it was 
necessary for the defendants to prove not only that 
the plaintiff was bound by the conditions but also 
that they were ready and willing to register the 
plaintiff « luggage and that the plaintiff did not in 
fact register it that as the contract was made in 
Calcutta the defendants were bound by tho pnm 
suns of s 151 of the Indian Contract Act Maceie- 
XICAK t COltPAOME DEB MESBAGXBIES MlBmUM 

de Fbaece I L.H, 6 Calc. 227 

17 C L. K 40 


CARRIERS — continued 

0 Special contract— Railway Act 

fit oflS79) t 10— Contract Act (IX of 1872) 
es 151 1C1 — Railway Company — The plaintiff de 
•patched certain goods by the hast Indian Railway 
Company for carnage to A and signed a special eon 
tract in conformity with the form approved by the 
Governor General in Council under s 10 of Act IV 
of 1870 holding the Company harmless and free from 
all responsibility in regard to any loss destruction or 
deterioration of or damage to the said consignment 
from any causo whatever before during and after 
transit over the said railway or other railway lines 
working in connection therewith Tho goods were 
sh rt delivered and the plaintiff brought a suit to 
recover the value Held per Gabtii C J Peinsbp 
J and ilsov J that the Pailway Company conld 
not be held liable to account to the consignee for any 
loss from any canso whatever during the whole time 
that the goods were under their charge inasmuch as 
the plaintiff had entered into a special contract to hold 
them harmless in accordance with s 10 of Act IV of 
1879 Held per O KdEAir J that it was doubtful 
whether ss 151 and 161 of the Contract Act applied 
to camera by rail but even assuming that these sec 
turns did not apply the Railway Company would he 
in the position of camera before the passing of the 
Camera Act and were entitled to protect themselves 
from liability by special contract Moheswab Dab 
0 Cabtee I I< R 10 Calc 210 

[12CLE 122 

10 Common carriera— English 

law— Contract Act (IX of 1872) n 151 152— 
Carrten Act (III of I860) — Railways Act (lYof 
1679) 1 10 — Statement of object i and rcatont of 
the Contract Act — The common law of England 
regulating the responsibility of common earners was 
at the time of the passing of the Comers Act I860 
and Is still in foTco m this country and is unaffected 
by the provisions of tho Indian Contract Act. Ku 
eeijt Tulsidas v O I P Railway Co I L R 3 
Bom 109 dissented from The plaintiffs entrusted 
to the defendants who were common camera under 
the Camera Act III of 1865 certain goods which 
were lost m the courle of their carnage on one of the 
defendants’ steamers On the facts it was fonnd that 
the defendants took as much care of the goods as a 
man of ordinary p-udence would under similar 
circumstances take of his own goods of the same bulk 
quality and value as the goods bailed j and that tho 
loss was not occasioned by the act of God or the 
Queen a enemies There was no apodal contract of 
the nature provided for by * 6 Act III of 186a 
Held that ss 151 152 of the Contract Act did not 
apply and that the defendants were liable for the loss 

f the goods Mothooba h axt Shaw r Ivdia 
Gesebai, Steau Ratio atiow Cohpaky 

[I L R 10 Calc 108 13 C R R 342 

11 Carriers Act 

(III of 1665) ss 6 8 — Reghgenee — Accident, Loss 

hy — Special contract — Ditiithltly of contract 

V flat belonging to the defendants carrying goods 
b longing to tho plaintiff was lost by coming Into 
contact with a snag in the bed of a certain nver the 
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CARRIERS — continu'd 
existence of which mag coaid not hue been neccr 
tamed by any prccunti ms ou the part of the defen 
dante The good* were received for carriage by the 
defendant* under condition* printed on the back of 
f rwarding note eigned by the plaintiff by one of 
winch conditions the defendant* protected themiclvcs 
from liability against accident of certain particular 
kiuds and from any accident loss or damage remit 
ing from negligence etc lltld that the lews wa* 
not occasioned by the negligence of the defendant* i 
that the forwarding note wa* a special contract 
within the meaning of the Carriers Act j that the 
clause purporting to protect the defendant* from 
negligence su had a* being in central ration of the 
Carrier* Act but that nevertheless the contract was 
not thereby rendered wholly bad bnt wa* divisible 
being good *o far a* it pros ided that the defendant* 
weren t to be liable for lots by accident hut bad so 
far as It provided that they *h >ulil not bo liable for 
negligence I'csti Ceveeal Steam Navioatiov Co 
r Jovkkisto Suaua I L R ,17 Calc , SO 


12 


- Carrier* byrail 


way Liability of— railway Act (II of 1S70J 
t 210 — Lott by negligence — Insurer — Act of Qod — 
A carrier by railw ay i* under Act IV of lbiO liable 
as an insurer of good* cntruited to him and not 
merely for loss cccatioucd by negligence CiioOkmcl 
r Commissiovehs too the Iutboveme-vt or the 
Poet or Calcutta k I Tj R , 18 Calc , 427 

13 Contract Act 

(IX of 1872) tt MS 151 152 -Camtr t Act (III 
of 18b5) — Insurer t — Hail tray Act/ (IV of 1870 
and IX of 1800) — Bailee* —That the duties and 
liabilities of a common earner are gov emed in India 
by the principle* of the English common law on that 
subject however introduced has been recognized xa 
tho Carrier* Act (III of 18C5) IIu responsibility to 
the owner docs not originate in contract hut is cast 
upon him by reason of lui exercising this public cm 
ploymcnt for reward. II is liability as an insurer Is an 
incident of the contract between him and the owner 
not inconsistent with the provisions of the Contract 
Act and the Law of Carriers partly written and 
partly unwritten remained as beforo that Act The 
I ailway Acts of 1B79 and 1890 reduced the re*pon 
stbihty of carriers by ratlmy to that of bailees adder 
the Contract Act but this docs not affect the con 
struction of the law relating to common earner* and 
the Act of 1865 Notwithstanding some general ex 
pressions m tho chapter on bailments a common 
earner's responsibility is not within tho Contract Act 
1872 The decision of the Calcntta High Court in 
Mothoora Kant Shato v India General Steam 
Navigation Co I L 1 f 10 Calc 166 approved 
andthat of the Bombay High Court in Kuterji Tula 
das v Q- I p Railway Co I L R 3 Rom 109 
not supported Iebawadev Flotilla Co r 
BtrQWAKDAB I L R , 18 Calc 620 

[L R 181 A 121 
• JZatficay Act 


(IV of 1879) i ix — Railtcay Company inability 
of— Carrtaye 0 f gold and silver etc — Insurance 
Increased charge for — Plaintiffs delivered a box of 
corns for carnage to the sonants of a railway and 


CARRIERS— concluded 
declared the nature of the content* at tho tune of 
delivery >o demand was made on the part of tbs 
railway for any increasd payment for insurance The 
hex having mi*camcd — II eld on the authority cf 
Great h art hern railway Company r Rebrent 
7 11 and R 9o0 that the railway were liable for 
the los*. SrcECTABr or State toe Iscia r Enure 
\atii 1 oddau I L. R., 10 Calc , 538 

CARREERS ACT (III OF 1885) 

See Bill or LAurvo 

[EL R 3 JJad. 107 

See CAEElEns _ 

p h R, 20 Calc, 166 13CL.X 343 
1 LIB 17 Calc 39 

ILB 18 Calc 820 
L R., 18 LA 121 

See ItAtLWAT Comtaxt ... 

[ILB 3 Bom 109 120 
I L. B. 17 Bom- 417 
I L R , 17 Mad, 445 

— BS c and 8 -2, rghye*e*-Aecident 

Lou ly— Special contract— Suit for (fawayw — 

The plaintiff* delivered to the defendants certain 

good* for carriage to Calcutta in a flat bcl°r>gu>e 
tho defendants The good* were earned M"” 6 , 
term* of a special contract or forwarding 
signed by the shipper One of thoccndition ^ 
forwarding note wa* a* follow* — The Cemfany 
not be under any liability for damage* or P* 
•atlon in respect of los* of or damage to { 

except *uch liability as they are or 
under tbe provision* of any law for the time be 
force or of any contract ether than tbi* for ^ 
being In existence between tho Comply th 
.L, r f„ wk* « W i a. ths 

gooils were destroy cd by fire At the » ((4te 

case the defendaota gave evidence •’i 0 '” ^ “ s taoce* 
of thing* beforo tho fire cecumd the m# ^ 
leading to tho discovery of tho fire (but o ^ 

or ongm of it) and the measures taken to 
tho fire Held that the occurrence of a cre 
the circumstances disclosed m the cas jf <n 

cxplmetloa as to the err/gf nf it rfert 

dence of negligence Held also re S t dtf 
•»» of s i&V flat the of .M«»5 

charged the onus cast upon them by law or 
that there was no negligence Central 
Company v Rivers Steam Ratty* ion 
I L S 24 Calc, 7S7 note explained 
construction of the above clause {per /vurt of 

Court below and per Teevxlyaw Jr it# tin*o 
Appeal) that the words w my Is , " no{ to the 
being in force must bo taken to I « r { “ ^ gsr 
common law but to the law as kid “ j„tihty 

ners Act (III of 1865) andthat com 

was enlarged by express contract the which 

paay were liable only for loss OT SL^reheV® 
under a 6 of that Act they were cot a , w th« 

themselves that is only for loss «**■*“ ( V- 
ncgligeneo or criminal acts of J, W 

servants or agents The dvcuion of nm 
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CARREERS ACT (HI OP 1886 )— totteMed 
Central Caesar Tea Co v Hirer * Steam A an 
gallon Co nnrcported followed. Senile on appeal 
(per MacfhEhson J Maclean C J doubting) that 
the above construction of the clause was correct 
Choutvull Dooora r Rivers Steam Navigation 
Company Lit S> 24 Calc 7S0 

PCWN 200 

. — The Judicial Committee dismissed 

an appeal in the above case from the decree of the 
Appellate High Court which proceeded on t. 9 of the 
Carriers Act (III of 16G5) that Court haviug taken 
the non-delivery as placing the burden of proving 
absence of negligence on the earners There were 
facts showing that no adequate means had been pro 
Tided by the defendant* for extinguishing a fire on 
hoard and that the watch was inefficient The defen 
dants accordingly had failed to exonerate them 
selves Ritebs Steam Navigation Co r Chotjt 
J im Doogar L Is. R. 28 Calc 398 

[L R 20 1 A 1 
SOWN 145 


CARRYING ON BUSINES8. 

See Cases under Jurisdiction— Causes 
or Jurisdiction— Dweiltso— Cabbt 
rco on Business etc 

CASH ON DELIVERY MEANING 
OF- 

Set CONTRACT— CONSTRUCTION 0? CON 
TBACT3 LLE.,18 Calc 417 

CASTE 

See Custom LLR, 12 Mad- 495 
Bee Defamation 0 Mad. Ap 47 

i LD R 0 Mad. 381 
L.E. 12 Mad. 496 
IL.E. 22 Calc 40 
I Xi R, 24 Bom 13 
See Hindu Law— Custom— Caste 

[LB.R. 10 Mad. 133 
LL.R, 17 Mad. 222 
See Hindu Law— Custom— Immoral 
Customs I L. It. 17 Mad. 479 
See Cases under Jurisdiction op Cira. 
Court — Caste 

See Cases under Right of Suit— Caste 
Questions 

See Rioiit of Suit— Interest to but 
roBTPianT IL.E 13 Bom. 131 
See Rtoni op Wat 

[L L. It. 10 Bom. 552 

— Authority of to declare mar- 

riage void 

See IliaAUY I Ii. It. IBom. 347 

Loss of— 

See Hindu Law— Guardian — Right of 
Guardianship ILL, 1A1L 945 


See Cases under IIindu Law — Inherit 
ANCE— DIVESTING OP EXCLUSION PROM 
ETC — OUTCASTES 

See Hindu Law— Maintenance— Right 
to Maintenance — mow 

[L L R. 1 Bom 559 
See nnmu Law— Mareiaor— Restraint 
on or Dissolution of Marriage 

[2 N W 300 
ILR 8 Mad. 180 

CATTLE TRESPASS 

See Magistrate Jurisdiction of— Spe 
cial Acts— Railways Act 

[ILH 18 Mad. 228 
See Mischief 0 B L. R. Ap 3 

[10 W R. Cr 29 
MW Jt Cr 72 
0 Mad Ap 30 37 
4 Bom. Cr 14 
I L R 7 Bom 120 
I L R 9 Bom 173 
See h ms ancr— Under Crijunal Peocb 
dure Code 2 B L R. A Cr 46 
[OB L R. Ap 30 


CATTLE TRESPASS ACTS (III OF 1857 
AND I OF 1871) 

m of 1857 

See Court Fees Act 1870 sen II art 1 
[8 Bora Cr 22 
See Damages— Sum pgr Damages— 
Torts 15 W R 270 

See Fine 7 Bom. Cr 55 

See Magistrate Jurisdiction op— Spe 
cial Acts— Cattle Trespass Act 

[1 Bom 100 
4 Bom Cr 13 
6 Bom Cr 23 
7 W R 155 

See Cases under Mischief 
S ee Sentence— General Cases 

[10 W R Cr 12 
See Sentence — Imprisonment— Imphi 
80NMENT IN DEFAULT OP FINE 

[5 Mad Ap 21 
7 Mad. Ap 22 
See Witness— Criminal Cases — Sum 
honing and Attendance of Witnesses 
[10 W R. Cr 43 

• I of 187L 


See Damages— Suits for Damages 

Tobts I.B.R 20 Cal 159 

See Revision— Criminal Cases — Ge ke 
ball? I L. R 19 Mad. 238 


See Tight 1 


Suit— Compensation 

[2C L R 344 
ILE.,10 Calc 649 
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CATTLE TRESPASS ACTS (III OP 1B57 
A-ND I OF 1871) — ■continued 

See Sentence— General Cases 

[10 W R , Cr , 12 
See Sentence— torootwi— Isir ai 
sonment and Fine 2 C Ii 31 607 


— B9 0 and 27— Pound Keeper 

— Police pattl — Where a Magistrate convicted 
under s 27 < f Act I of 1871 a person who was not 
him* If a pound keeper but was merely entertained 
by the p lice pate] who uni ex ojjicio pound keeper 
under s G of tho Act the High Court annulled tlie 
conviction and sentence passed upon the accused. 
Rro «■ ^akta valid Las ntr 0 Bom 104 

B JO 

See MiscmzP I Xi R 7 Bom , 120 
[I Ij It. 0 Bom , 173 

a 11 

See Forest Act s C9 

[I L It , 22 Bom,, 033 

10 

See Chiminal Breach of TnrsT 

[8 B L It , Ap , 1 

b 20 


See Comtekjation— Criminal Cases —T o 
Accused on Dismissal of Complaint 
[acjilt. 607 
I L R , 13 Calc 304 
1111,0 Mad. 102 374 


See Magistrate Jurisdiction op— Spe 
cial Acts— Cattle Teespass Act 

[I L It , 23 Calc , 300 442 


1 Crinmaf Proee 

dure Code (1882J t 580— Frivolous and rexahoui 
complaint — Complaint of xcrongful set ure of cattle 
— Offence — A complaint of tho wrongful seizure 
of rattle ib not a complaint of an offence within the 
meaning of the Code of Criminal Procedure Conse- 
quently on tho dismissal of such a complaint it 
is not competent o a Court to act under s 6G0 of 
the Code and award compensation to the persons 
against whom tho complaint is made Pilchi v 
Aiikappa ILF 9 Jtlad 102 Kottalanada v 
Muihai/a I Ij It 0 Had 374 Kala Chand v 
Oudadhur Pistcas I I II 13 Calc 301 and 
ledaram ThaKur v Joonab ILF 23 Calc 243 
referred to. MeOHAI r Sheobhie 

[I L R 18 All 353 


2. - — — — and bs 22 and 23— 

Criminal Procedure Code C1882J a 4 ffpj and 
Ch 3.X I I— Illegal set ure of cattle — Offence 
— Summary trial — The illegal seizure of cattle al 
ludedto in sa 20 to 23 of the Cattle Trespass Act (I of 
1871) is not an offence under s 4 (p) of the Cn 
mmol Procedure Code and cases connected therewith 
are accordmglynot triable by the summary procedure 
described in Ch X.XII 0 f that Code Pttchx v 
Ante af pa I Lit 9 Had 102 and Kottalanada 
\ Muthayd I Z Jt 9 Had 3~4 followed Neda 
dam Thakub i Joonab I L B 23 Calc, 248 


CATTLE TRESPASS ACTS (III OF 1857 
AMD I OF 1871 )-conhnued 


s 22 


See Atpeal in Criminal Case— Acts— 
Cattle trespass Act 

[III B 10 Horn. 230 
3 N W 200 
L L R 15 Calc 712 
I L R 11 Mad. S59 
HE 19 Mad 2S8 
See Compensation— Criminal Cases— 
Foe L 039 oe InjubT caused bi Or 
FENCE 2 C L R 607 

[L L. R-. 7 Mad 345 
I L.R. 14 Calc 175 
I L R 10 Ma A, 238 
I L R 23 Calc , 139 
See Fixe 7 Mad., Ap 24 

Set Maoistbatb Jurisdiction of-Sp* 
cial Acts— Cattle Teespass Act 

[I L R, 23 Calc, 300 442 

I. ■ Pouter of ITagif 

frafe — Seizure of cattle and dispute at to *<***£ 
ship of land — Where there was a dispute M » 
ownership of land on winch the complainant's , 
were found the complainant stating the lanaho W 
to A who gave him tho right to graze ln* «ttle there 
and the party charged (who had seized and hnpoUMea 
the rattle) claiming the land as his own it 
that the order of tho Magistrate «fernng the par t 
t, the Civil Court ™ ill, pit »».' tw £*"““2 
disposed of the case himself under the Cat *)»«**£" 
Act I of 1871 s 22 

2 Joint 

compensation —Proceedings under • * 0 

Cattle Trrspaii Act are quaai-cird m ftjfl ^ 
Magistrate being at liberty under thatsec ^ 
assess and enforce in a summary manner W'P „ 
for an injury for which a civil ato fa 

brought An order therefore for the 1*7®. tw0 
sum as fine and compensation passed S*““L thf 
persons under that section which does not F £ jv 
proportionate amount payable by each fc 
THE MATTER OP ISEAZ r J 4 CalC l? 5 



OT^v.ii.th, ponofl toper tl* 

ieir release Ho was proceeded against wOTW «i» 

371 (Cattle Trespass Act) and under tw T bm 
• s 2„ ordered to pay compensation t0 J~. ne;0 ri>tiJ 
it, and m default to undergo one mtto n t to 

apnsonment Held that s 2- >'"*■ . be set 

is facts of the case and that the order flI t 

tide On the facts it was not on8 of 

azure and detention of ere preaept 

left as all the elements of that offence *ere Y 



( °so ) 


PIGF3T OF CASES 


CATTLE TRESPASS ACTS (III OP 1857 

AND I OF 1871)— concluded 
and the accused should have been charged with and 
tried for that offence Held farther that the sentence 
of im prison nurd in default of payment of the corapen 
aation was not warranted by law Compensation may 
be levied as a fine and the ordinary mode of levying 
fine* is Laid down in a 3SG of the Code of Criminal 
procedure The law nowhere provides that fines may 
be levied by means of imprisonment Pabtao Pai 
v Aejtt Mias LI H. 22 Calc , 139 

4 ■ Compensation 

awarded under Cattle Trespass Act — Imprisonmen' 
,» default of payment — Imprisonment cannot be in 
dieted m default of payment of the compensation 
awarded under the Cattle Trespass Act QUEEN 
EKPRE33 e LAS8IIUI NaYAKAN 

[LL B 19 Mad 238 

6 • Illegal tei are of 

cattle — Ftne — Compensation — A Magistrate is not 
competent under • 22 of the Cattle Trespass Act to 
pass any sentence of fine j he can only award compen 
nation for the illegal seizure of cattle Bbaoibathi 
I, AIK C GAIvOADIIAR Mauanty 

[LL R ,27 Calc, 992 


See Pbactice— C ira Cases— Cause List 
(3 Hyde, 86 
Bourse O C 238 
4 B L R, Ap 75 
L L. R, 27 Calc. 365 


CAUSING DEATH BY NEGLIGENCE 

— — Lessee of Government ferry al 

lowing unsound boat to be used on ferry — 
Penal Code (Act XLV of 1860J t 304 A —The 
leasee of a Government ferry having the exclusive 
right of conveying passengers across a certain river 
at a particular spot allowed an unsound boat to be 
used nt tho ferry In consequence of its unsound 
nes* the boot sank while crossing the river and some 
of the persons in it were drowned Reid that the 
lessee of tho ferry was properly convicted of the 
offence provided for by i S04A of the Penal Code 
Queen Empress r Bhutan 

PLB,10 All , 472 

CAVEAT 

See LETTEH3 OF ADMINISTRATION 

[15 B L R Ap 8 
I L R 4 Calc 87 
I L R 12 Bom 164 

See Cases under Probate— Opposition 
to and Revocation of GrAvt 


CEREMONIES 

See Cases under Hindu Law— Adop 
tion— Requisites tor Adoption— 
Ceremonies 

See Cases under Madomedav Law— 
Prk bmption— Ceremonies 


CENTRAL PROVINCES LAND KEVE 
NUE ACT (XVIII OF 1881) 


CAUSE OF ACTION 

See Caseb under Appellate Court- 

Objections TAKEN POR FIRST TIME ON 
Appeal— Bioht op Suit 
See Cases under Bond 
See Cases under Peclaeatory Decree 
Suit yob 

See Cases under Jurisdiction — Causes 
o» Jurisdiction— Cause op Action 
See Cases under Limitation Act 1877 
See Cases under Possession— Adverse 
Possession 


See Possession— Latuee op Possession 
[L L R 4 Calc 216 870 
24 W R 33 418 
6 N W 137 
L L R, 4 AIL 184 
I L R 11 Calc 03 


See Cases under Relinquishment or 
Omission to sue fob Portion op 
Claim 

See Cases under Ees Judicata— Causes 
op Action 


See Cases under Bianr op Suit 


-s 87 

See Hindu Law — Partition— Requisites 
roR Partition I 

[1 L R 27 Calc 615 
4C VW 682 


CERTIFICATE OF ADMINISTRATION 
Col 

1 CYRVWWkVR TOWK& EOMRkN ItKHSTA 
TION VIII op 1837 AND Acts XIX - 


AND XX OP 1841 ^ 991 

2 Acts XXVII of I860 and VII or I8S0 

and Grant op Certificate 99o 

3 Right to sue oh execute Decree 

without Certipicate 998 

4 Issue op and Risht to Certificate 1010 

6 Nature and Form op Certificate 1018 

C .Procedure ___ 1021 

7 Defect op Certificate 1025 

8 Cancbiment and Ficail op Cbrtem 

CATE IC’O 

9 Bombay Milobs Act XX op 1864 1032 

See Cases under Appeal— CeSTIti 
cate op Administration 
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DIGEST OP CASES 


( *>93 ) 


CERTIFICATE OF ADMINISTRATION 

— continued 

Application for— 

Sr* LlimiTio’r Act 1677 abt 17B 

[I. B R , 8 Mod. 207 
I L R 7 Bora 213 
1. 1/ It. 20 Calc , 49 

1 CEPTIFIC\TF UNDFP BOMB VI It FOUL \ 
TION MU OP 1827 ARDACTfe MX AND 
\\ 01 18-11 

1. — - Bom Reg VIII of 1827— 
Bight of suit — Suit to establish title staffer trill — 
A plaintiff ran *ne to establish In* title nm!*r a 
will without producing o certificate under Regulation 
1 III of 1827 .Mutch and Y 3h/hchand llargotan 
dat 9 Hon IT C A C , 31 distinguished. 
Mapatbai. R aba yd is e Mil PaRsox 

[t L It, 10 Bom., 320 

2. -I- i Certificate of Acir- 
ehip Effect of orant of — A certificate of heirship 
granted under Regulation Mil ft 1827 wo* not 
priori facte evidence that the holler of it was the 
rightful heir of the deceased. Tlio effect of such 
certificate was merely to give security to persons 
In possession of or indebted to the estate of the 
deceased In dealing with such holder as the legal 
representative of the deceased. IUvchaydba Kci 
Xabki c Vituoji talah JlAinAHir Path 

[4 Bom. A C 178 

3 TfTtct of eerlt 

ficate tinder regulation mi of 1827 t 7 el 2— 
Beprcsentat ire of ttlale — A certificate of admmutra 
tion grouted under Regulation VIII of 1827 only 
Indicates the person who for the time being is m 
the legal management of the property in respect 
of which it is granted but docs not constitute the 
holder of the certificate a representative of the 
estate for the purpose of distributing it amongst 
his co-sharers Kesha V Jaoamtatii r Rabat As 
Sakhabam I. L. R 14 Bom, 230 

4. Jltrertal of order 

— Payments mode before reversal — IPhere a widow 
obtained an order for a certificate of administra- 
tion to the estate of her deceased husband which 
order was however reversed on appeal before the 
certificate was granted it was held that payments 
made to the widow before the order was reversed 
were unauthorized Davodhab Bapujx Pacha 
pabkab t Zdjoa Kom Kabelha 

[7 Bom., A C 31 
6 - Payment of delft 

to tuppoted heir of deceased before grant of certifi 
cate of hetrthtp — A defendant who is sued by the 
holder of a certificate of heirship to a deceased 
Hindu for a debt due from the defendant to the 
deceased is at liberty to show notwithstanding the 
certificate of heirship that he has paid the debt 
to the actual heir of the deceased before the grant 
of the certificate It will not however be sufficient 
for such defendant to show that he has paid lus 
debt to a person whom he bond fide believed to be 
snch heir I’tsshotasi MaKstth r EAbCHHOD 
Ptoshotah 8 Bonn, a C 152 


CERTIFICATE OF ADMINISTRATION 

— continued 

1 CERTIFICATE UNDER BOMBAY FEGCL1 

TION VIII OF 1827 AND ACTS XIX A>T 

\X OF 1B11 — continued 

0 — ■ Bomlay Teyela 

tion mi of 1S27 t 7 — Holder of tech cerh 
ficate a transferee of decree seiMia the meat nj 
of t 232 of the Civil Procedure Cod (Act XII" 
of JS22J— right of each pc non to execute decree — 
A holder of a certificate rf administration granted 
under s 7 of regulation I III of 1827 u a transferee 
by law of a decree obtained by the dcceaKd wv ha 
the meaning of t 232 of the Cirtl Procedure Cede 
nnl is competent to apply for execution of men 
a d eerie KnASDEBAV ItATArtBAY r OAXMH 
SnisnTEi IhlhUBom, 263 

7 Bombay Peseta 

tion nil of 1527 t 9— Construction oj t^ voris 

may appoint — Appointment of administrator 
Discretion of Court — IVlcre the n ht of jneceiiion 
to tlio estate of a deceased person is disputed between 
two or more claimants and none of the® have 
talen possession the District Judge with® whose 
jurisdiction the property is situate u bound on 
the application of one of the parties 
appoint »a administrator under • 9 of Regulation 
Mil of 1827 The word* of the 
imperative and not permissive Tho useof tneirm* 
'may appoint in this section docs not i®Pv ' 
the District Judge has any discretion “ • CEST 
to appoint cr not to appoint an administrator 
any discretion is given as to the exercis e * 
power thereby confirrcd it is that of determin 
whether the occasion has arisen m the Pi|** 
c«e 1 / nr tabbbab rrawr i r / 0Blt s7 

8 J Pf Ucat, °*?J" 

certificate of heirship based on adaption— _ , 
dure — II applied under Bombay Regulation 
1827 to a District Judge for ft certificate . 
slup to a deceased D under a IC " w t fifty rears 
adoption by his widow executed D , carl y, I 7 , (,» ly 
after IX a death. The opponent claimed to • 
heir and denied the legality of the adop w 
Distnct Jud-o referred the applicant to a „ 
smt to establish the validity of his adopt® , ^ 
in appeal that the District JtuM rras 
investigate the case following the pw^JjL . B d 
down m s 4 of Regulation VlH °* J. >n d 
h 9 d no authority to dismiss the *PP™ -gfabbA 
refer the applicant to a regular ®nit w__ . 
the validity of the adoption Hm[Siv> 54 g 

tior HE. 30 Boot m 


tion Till of 1827 e 9— Administrators 
by the Court— Order to deli rer P J 0 f 
Determined — Finally determined 
appeal — Cut l Procedure Code ( Act SJ. J fllegal 

622— Superintendence of Si qh < 7 *'! n \iIIof 
exercise of jurisdiction — S 9 of Eegnla or Jcr 
1827 empowers the District Court the 

directing tho administrators appoint™ "it 

Regulation to make over the property 
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DI01ST OF CASES 


( 99i ) 


CERTIFICATE OF ADMINISTRATION 

—com tinted 

1 CEPTIFICVTE UNDER BOMBAY PEGULA 
TIOX Mil OF 182* AND ACTS XIX AND 

XX OF 1841 — con tinned 

hat been determined between the rival claimant! 
who i» the heir of the deceased bot to Rive full 
effect to the object of the Regulation tbo word 

d tennined must be under tood finally deter 
mined. Where the Judge considered that he was 
bound to mate an order directing administrators 
appointed under Regulation VIII of 1827 to mate 
over the property of the deceased to one cf the 
rival claimants who was judicially declared to be 
the heir of the deceased — Held that ao long oi 
the party arainst whom the decision in the matter 
of the nral damn was given had a right of appeal 
the order of the Jndge was one which be conld 
n t mate under the Regulation and that in exercising 
hia jnnsdicti n under the Regulation he had exercised 
it illegally and, that being so, tlie lli^h Court 
had power under s 622 of the Civil Procedure 
Code to interfere in the exercise of its extraordinary 
jurisdiction. IsnTatfDiiin Pindit r Vastroze 
PaxDir 1LE 10 Bom, 708 

10 Certificate under 

Act XXVII of 1860— Bombay Eegtlati on VIII 
of 1827 * 9—Jurttdtciio* to grant cert ficate 
of adminutrat on— Foreigners ret di 1 abroad — 
Under s 3 of Act XXV II of I860 a certificate can be 
granted only for the estate of a British subject 
either resident within the district where the certificate 
is amgbt or else having no fixed place of resi 
dence The Act does not mate provision for 
administration of the effects of a foreigner domiciled 
abroad. While Act XXI II of 18G0 has regard to the 
person Regulation VIII of 18°7 on the other hand 
1 jots simply to the lecahty of the assets as the ground 
of the Court a jurisdiction to grant a certificate of 
administration The mtentim of i 9 seems to be that 
when there are assets within a rilla and the circum 
stance* exist which are specified in the section a 
certificate of admimsfratim may be granted. The 
authority given under s 9 must bo understood to 
he the same as under s 7 27 a sirdar of 

Bsroda, residing within the Gaikwar s territory 
died there leaving considerable property in the district 
of Surat On his death !■ the Am eUat Csllcctcr oi 
Surat was appointed administrator of 27 • estate 
under * 9 of Regulation \ III of 1827 Shortly 
after his appointment as administrator L went to 
England on furl ugh During his absence tho 
plaintiffs sned as heirs of 27 to recover the balance of 
principal and interest dne on a bond executed by 
the defendants m favour of Jt Held that the 
plaintiffs were incompetent to sue L having been 
appointed administrator of p a estate ami never 
having been relieved of hia office as administrator 
by the Court as contemplated by * 9 of Kegula 
tion \ III of 18 9 7 his status still subsisted and while 
it subsisted no cue else could represent the estate 
The appointment of an administrator excludes otl ir 
representatives so long as it endures Iaainni 
AlIEHlH r ZlAFEEISBA Laeu Emu! 

[I Zj. R , IP Bora 160 


CERTIFICATE OF ADMINISTRATION 

— -continued 

1 CERTIl ICATE UNDER BOMBAY ItEOULA 
TION Mil OF 1827 AND ACTS XIX AND 
XX OF 1841' — continued 

11 — A ct XIX of 1841 — Summary 
procedure — Act XXVII of 1860 —A (a Hindu) died 
intestate ra December 1665 leaving his widow in poe 
session of his property moveable and immoveable 
The descent of A a property was admittedly governed 
by the law of the Bitahshara On the 19th January 
I8bC A s nephew presented a petition to the Zillaii 
Court under Act XIX of 18 11 denying the title of 
the wid w Upon this alone the Judge directed the 
w idow to ecme in and show cause which she did on 
the 2nd February following A daughter of A on 
the 19th March presented & petition in opposition to 
the nephew s claim for possession The nephew filed 
a reply In the meantime the widow applied for a 
certificate under Act XX\ II of 18C0 which was op 
posed by both nephew and daughter The nephew 
also filed a cress-petition under Act XXVII of 18C0 
All these p titions came on by consent together for 
adjudication on a state of facts admitted by all par 
tie* through their pleaders who also by consent be 
tween themselves submitted their view of the question 
of law to be decided on the Acts of 1811 and I860 
Tlie questions so submitted were— (1) Did it appear 
on the evidence that there was a separation between 
A and hu nephew according to tho Mitakshara doc 
tnne ? (2) If the evidence per »* established a legal 
separation was such separation negatived by certain 
admissions of A 1 The Judge refused the apph 
cation of the widow under Act XX\ II of I860 and 
granted possession to the nephew under Act XIX of 
1841 The nephew was a man of substance and able 
to bring a regular suit and there was no evidence of 
possession by force or fraud on the part of the widow 
the only question being her right accord ng to the 
Mitakihara law Held that the Judge was in error 
in proceeding snmmanly under Act XIX of 18 11 on the 
declaration of the applicant alone and without other 
enquiry but that this defect was cured by tbe 
widow's appearing That tho Judge ought not to 
have tned the cases under Act XIX of 1841 and Act 
XXVII of 18G0 together and on the same issues but 
tho Judge having jurisdiction over the subject 
matter and to frame the issues his order waB not 
open to appeal or renea JrroEA ROONWHB r 
Gowuhe Byjnatd Pehshad 

[llnd Jur N S S05 0W R, Mis, 53 

12 Act XX of 1841 —Order grant 

t g cert JUale Effect of— Tlie iffect of an order 
granting a certificate nnd r Act XX of 1BU was n t 
to establish a will Incontestably against tho whole 
world or to prevent a will frem be ng impeached in a 
suit if set np to def at the rights of parties claiming 
under the Law of Inheritance Mahomed Azeeu 
ooiuu knAS v StmooruA Bebks 

[TV R. 1804 227 


ficate —A certificate for collecting the d bts due to 
tlio estate of a deceas’d person given und-r Act XX 
cf 1811 give* a personal nght and is net transferable 
2 E 
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CERTIFICATE OF ADMINISTRATION 

— continued 

1 CFPTIFIC 1TF UNDFr BOMim TFGUI A 
TIO\ Mil OF 1817 AND ACTS AIK AND 
XX 01 1811 — concluded 

by *a1c Mehdee Axly Khan «• I ccimEErrT 
Baboo 1W H Mia, 28 

14 1 Cancelling of 

certificate —A Coart cannot solely on the petition of 
a party cancel a certificate grantul to lum under Act 
X\ of 1811 or declare tliat Ins trust nml gnnrdian 
ship liat e coaxed. If he gives up hi* duties of hi* 
ni n accord he docs »n on Ins own responsibility and 
the Court will not enter him to act Snarniioo 
Cuvndir Kuan c Isuan CiirvDER 11 a\fiuee 

[W R, 180-1 Mis 24 

2 ACTS XXVII OF 1SC0 AND XII OF 1SS3 
AND GRANT 01 CFRTIUCATE 

15 Act xxvn of 1800— O^ccf 

of Act — Trustee — Tlic object of Act X\\ II of 1SG0 
i» not to enable parties to litigate question* of dis 
puteil titli hut to enable debtor* to pay the debt* due 
by them with safety to the rcpresentatlicsof deceased 
Hindus and others and to facilitate the collection of 
such debt* by removing all doubts as to the legal 
title to demand and receive the same In other 
werds the oi jects of the Act nre to enable debtors to 
get sufficient acquittance* when they pay money due 
to the estate of a deceased and to preserve that 
estate from Ices hy giving lime one the nght to 
collect the debts lest they should be lest e g by the 
operation of the law of limitation The lnldcrofa 
certificate is a trustee liable to account for the money s 
received by him to the legal heirs or representatives 
of the deceased. In the matter or the teti 
nos or NonODir Chundeb Biswas Prankisto 
Biswas r Nobodip Chundfr Biswas 

PL.E,8 Calc 808 

18 Application of 

Act — Act AA7 II oflSGO t 2 — Presidency Town — 
hat ret — llefiusal to pay — IT ant of fraudulent or 
vexatious motive in tcithholdinij debt — Act \X\ II 
of 1800 which proa ides that no debtor of a deceased 
person shall he compelled to pay Jus debt to any 
person claiming to be entitled to the effects of such 
deceased person without the production of a ccrti 
ficate to eullcct debts or probate or letter* of odminis 
t rat no except under certain circumstances is ap 
phcable to Hindus within the Presidency Towns 
Where a debtor of a deceased Hindu who died intes 
tate declined to pay the debt to his widow unless she 
produced letters of administration to the e tate of 
the d censed and the widow sued to recoicr the debt 
without taking out a certificate cr letters of adnnnis 
tration and it was found that there was no reason 
able d ubt that the widow was entitled to the debt 
hut that the debtor refused to pay neither from any 
fraudulent nor vexations motive but to avoid there k 
of ha ng to pay tl c debt t« ice over —I/c/d that the 
suit must I e disci u ed. Mcttammai, r B an s or 
Madras I L R 7 Mad 115 

F7 1 — — Jurtsd rtion to 

grant cert ficate f adm lustration — Foreigners 


CERTIFICATE OF ADMINISTRATION 

-continued 

2 ACTS XXXII OF J8G0 AND ATI OF 
1330 AND 01 ANT 01 CEI TI FICATE 

— continued 

residing abroad. — Lnder s ff of Act A\\ II of ISCfA 
a certificate can be granted only f r the estate 
of a British subject cither rciid (it within the 
district where the certificate is * night or else baring 
no furd place of residence The Act d cs not mate 
provision for administration of the effects of a 
foreigner domiciled abread. Ibrahim Aiteban * 
ZlATJLNISS V LADU BZOAM , 

[I L. R , 12 Bom. 150 

18 ■ Act xxvn <f 

J c G0 s 2 — Bond gtren to secure debt due to estate 
of deceased Hindu — Suit ly heir — Wane* 
right to protection tmpherl — I benig a d btor to the 
estate of a deceased Hindu executed a bond pro™ 5 
mg to psy the del t to J the divided brother oft e 
decease d as Ms heir A suit having been tw 
against r by the w nlow of the deceased whocUmi 1 - 
Ins estate It rff Ted to piy tlie d bt to l on prnone 
ti m of a certificate under Act XX\ II of 1800 bu ° 
otherwise Held that a. X hid exccut«l » 
promising to pay the debt to V he coull nnt ry 
on the pmtccti n afford'd by Act \X\II of 
JvOTTAM ZA1HNDAB V rilTAPDR ZATirxDAC 

[I L. R- o MM, 

. Omission to f «</ 


debt—W sthholdmy debt from xexaheus 
Holder of certificate of administration -—A ■ 

only son and heir of H C the w ldow of B hs 
the concurrence of A taken ont n certificate ox . , 
nist ration to his estate Held that s. - . 

XXVII of 16GO prohibited A from •»«"? ““.VL 
although he was no dmbt beneficially ent , 
recover tlie debt yet there nos no vexatious or . 
hut withholding of the debt within tLomearW 
tint section Per Garth C J -A debt onnet w 
said to bL vcxatiously w ithbcid within tb« ^ 


Bhdttachabjee 


I Is R. « 

- necessity 


grant of certificate —Before the grant Ti t 

cote nml r Act XXI II of 1SC0 tome 
must be shown as that there are dobtsto o 
Taj CnuNDER BNrxTiCHARJEZ r “^Ly 233 
SlIEEROMOxTB ** 

. necessity f f . 
setter am 


certificate— Procedure on a ppl cation for 

XXI II o/HGO — l\Lcn an apphcation U ^ 
or ificate under Art XXV11 of for » 

instead of consi lenng the necessity or otue nt of 
certificate sbonld nseertain whither the aPF oOI J 
any one else is entitled to the certiorate 
grant the same accordingly Ml3 23 

Jamsedji Eatasji^t Mothjai^ 0[)C i Rd- 375 

nef - Fxttieucf 

cover tble debts— Act XAl II ofi lSbOs— 
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CERTIFICATE OF ADMINISTRATION 

2 ACTS XXXII OF 16C0 AND MI OF 
ltS'* AM) GIANT OF CERTIFICATE 
— continued 

an lieation u made for a certificate under Act XXX II 
( I 18cO the Judge instead of enquiring whether any 
lebt* are due and whether or not th so debts are 
barred by limitati n ought simply to determine the 
nj.ht to the certificate and if there be such a right 
to grant the certificate I*r THE matter op the 
rKTRIOX OP KAIEESATH DviT 8W R 12 

23 ■ Existence nf 

debit — Before granting a certificate under Act WYII 
of I860 a J udge u n t required to ascertain whether 
there are any dibts due to the estate of the deceased. 
f>nrarr CntmiEn HookebjEB r TnAsoonuoriBE 
Dedia G XV R, 240 

24. . ■ — ■ — Existence of 

debts— Act XT'! II of 1SG0 t 2— Debtor — Ccrti 
ficatcs under Act XXVII of i860 should be granted 
in th se cases only in which it is shewn that tho 
deceased person at the time of his death had certain 
debts owing to bun or in ether words tliat there were 
]ersons who ceuld be called debtors of the deceased 
A person in w hose hands are the surplus sale*pn.cecds 
of a property belonging to the deceased is a debtor 
w ithin the meaning of s 2 B/sirsoo I) A8 r 3Itr«onx. 
Dabs 24 XV R 203 

25 Existence of 

delft —A potiti ncr fnr a certificate under Act XX VII 
of 18C0 need do nothing more than prove his title to 
collect the debts if there are any not even give primd 
facte evidence of the enstence of debts The title 
Is the thing to be lu< ked to and that would be rstab 
lisbed (no ether reason being shown to the contrary) 
hy relationship to the deceased Bxeucc. Doss r 
bmzuus Chard 24 W R. 211 

28 Existence of 

debit — A certificate of administration ought not to 
1c given without it being proved that there are 
del ts and tliat the grantee has the best ri»ht to collect 
them UCUUUSA LDSSIA r NlJTTANUED SHABA 

[24 XV K 403 

\\ OOMA Tara Doom c Rates Tabjl Gcopta. 

[25 W R 03 

27 — Existence of 

debit — Act XXVII of I860— Questions to be deter 
frt vid on application, — The silo questuninan appli 
cation for a certificate nnder Act XXX II of 18C0 is 
the title to collect the debts due to the estate of the 
decease 1 and it is not a matter for the Judge a con 
slderation Whether there are any and what d ht# due 
to the estate BuroOsuTir Ivooeb r Bhoxatath 
Thakoor 8 XV R. 317 

28 — Existence of 

debt* — To entitle an applicant to a certificate under 
Act XXX II of 18C0 it is not necessary f r him to 
show that debts arc actually due it is sufficient if 
circumstances render it possible that debts may be 
due or may accrue within the jurisdiction of the 
Oonrt Is THE MAT TER op Bauakazub Dos SEE 

[10 XV R 4 


CERTIFICATE OF ADMINISTRATION 
— continued 

2 ACTS XXXII OF I860 AND XII OF 
1659 AND Gr ANT OF CERTIFICATE 
— concluded 

29 ■ Exiatcn e of 

debit — XXTicre application is made for a certificate 
under Act XXX II of 1800 on the allegation that 
there aro debts due to the estate of the deceased and 
the allegation is not denied the Court is bound to 
hear the petition Fczt MoutA c Ohoiam Shcb 
eppp 12 XV R 505 

30 Act VII of 1889 — Succession 

Certificate Act (ril of 1889J t 14—Eefund of 
deposit — If an application fra succession certifi 
cate is granted the sum deposited hy the applicant 
cannot he refunded hut If uo order for the grant of 
the certificate has been made a refund can take place 
Satkara Attab r Naimab JIooitavar 

[HE 21 Mad 212 


3 RIGHT TO SUE OR FXECUTE DEC1 EE 
XVTTHOUT CErTIFIC XTE 

31 Representative of deceased 

creditor Suit by— Act XXVII of 1860 — Cotiri 
Fees Act 1870 sch ] cl 12— A certificate nnder 
Act XXX II of I860 is not necessary to givo to a 
person claiming to be the ripresentative of a deceased 
creditor the n ht to institute a amt to recover a debt 
due to the estate of the deceased or the ri"lit to 
present an application for execution of a decree 
obtained by the deceased But such certificate or a 
probate or 1 tiers of administration must be pro 
duced by the person proceeding as representative be 
fore a decree or order can be passed oi process of 
ciecution issued f r j ayment of the debt due unless 
the Court should think tl at payment is withheld 
from fraudulent or vaaatious motives and not from 
any rcas jnable doubt as to the party entitled The 
effict of the prowsun in the note to art 12 sch 1 
of the Court Fcts Act (No XII of 18 0) on the 
operation of a certificate duly granted which has be 
cime lublo to cmci llation under that provln n but 
liasjnot bten ranirlhd cousihied Until cancellation 
the certificate remains in full force ns proof of the 
rej resent at n e njit to sue or obtain cxceuti n wl at 
ever be the amount of tbedebt Col iKDAprAU r 
Kjndappau &AsTRrzv Goi ivdappa r Kvatadoo 
Mattappac Naoasmah 6 Mad. 131 

32 Su eesti * Cer 

t ficate Act (l IS of 1SS0) s 4 — Si r ttj ass q»ee f 
a lell due to a deceased creditor - O le 5 lint a sum 
of money to the d f niliiit and di *d leu mg an * 1 ptfd 
i o ' ho assigned the del t to the jluntiff Neitl er 
tl a plaintiff nor his assignor obtained a certificate 
under Act VII of IBS' 1 The plain iff now sued to 
recover the amount of the assigned d bt He! I that 
theplantiff was n t entitled to recover no certificate 
having b on obtained under Act XII of 1*6** 
KAtirrp abash r licnn ILB, 15 Mad 419 

33 1—11 - ■ — I ffol repress t 

<t/i ic Suit tv to recoxer dtlt due to the d e sed — 

2 k 3 
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CEUTiriCATE OP ADMINISTRATION 

— COH^tNNflf 

3 RIO 111 TO SUP OR JVECUTF HI OREL 
U II HOUT Cl It Til IC VCE^vmhnwed 
Aft \ \ I II of istif) —The production of & ecrti 
lie ate iinlor Act WMl of lsGO is not a coudi 
tt n preced nt to the Institution of a unit by a per 
»on claiming to to the legal representative of a 
it nascil cnihtot It b ent) where there 5* a rearm 
ahl it rtif't an to U p reran entitled to the property 
claimed m the wit that inch a certificate! can bo 
required Is r« tu8 trtmos ot Baud as Hsu 
OovAspi, I. In It,, 20 Rom 107 


31 


■ TioU to rceorcr 


debt* of teens* l person— 4et T\l II of l'-CO 
l\hiri pajm nt of a itctt It not bring withheld for 
Iran tut ut i r \ xati usnietirc* but from are** nabl# 
iV ut t a* to ttu party entitled to It the person desirous 
of rcciwirin^ the am aunt of the del t is bound to pro 
dlice a nrtitlcat und r Act \V\ II of 1«00 before 
he ran it lam a d'cree or execute a d-cree already 
« tinned l \ the d-oeiued thmch he may inttitnta 
hi *mt ar apply fir execution without each eerti 
fi ate proulM a cert meat c l* filial before d-erec or 
Inf r laoenti n l^u'*. Ja'uxi BjOLaT Sss r 
lUm Mahomed \u kiUN 

pHL.13 Cal cl, 47 

35 s« t j In repre- 

ss* tfiee efdeeemf ered tor— tet T IHif/M’ 
* *— *'pec «I •tefent r-lrn neJ put n unf F*e*t 
of -11 <tat of eert It ifr m ter iet V\ Yttof I*“d> 
lies of — The wart of a eertuteat nnd rAet XWll 
of l’M-Olsn-t f itKlfneece-smUahartoa enitbythe 
rvj r'VTiUtirerf a 1 -eeavxt crod-t r and such a special 
d f nee, amt -*s ms » od upon an t pnt an issue an 
the Ci urt of f-d vasance should n t be cu ertamed 
in appeal V»*le — The w\t \1 ~ de t~r in a. S of 
\rt \\\ 11 of WO lira it t mein V the purchaser of 
a merca^id pn pertv who u an m vtjc a de v 4 r 
n r at vs tha **vuin eortr^pli t a cv-v of a decree 
ether than a p>T*mal d vreo. Jans it Bs lav Sr» 
x ll * hAlwanftf / L.R*ISCa c~-T d *M<d. 
1 xiar Mtn muiu r r'xr-.n Natr Ft-vdaxi 

[I.L-R-,15 Csie-,54 

SQ Adoptive *on of deceased 

creditor — ( t T \ I'D * y v> L — ;--ii Pt the «-3 p- 
live of the -h'lOiv td-eoavdl cf a hyp. -heeaj'a- 
bond a i roc '< p — • p»l I tv* One ra the Kind 
an * i ah lari fifnaM m the hxp,-bee» a-o. 
IV, r vliet \\ 1 the ti t* the hoi had 
rail \l ) a> 5 -.-v~.vrer c-» a J "-"t llo-s faxufiv of wh»-h 
N\i *v a ■snv* and f - the nrhlfrl 
I wra f th fanj^y Th. fas_te cnhsn^cn^y 

b* S? ^ ,i ' 3 * 1 1° *-a» 

dl 1 1 ,p'”' rT ’ o”. "" ‘HIV*- 1 ~ l*cfrt=da=* 

!^»u t'r"} '* 

liduim , , „ 7 
nut i \ , C a * ), n , »«t til 
uuiii. B n. ,m i i iittiT ^sj. -riAS 

11/ . Iff, 111"- 


CERTIFICATE OF ADMINISTRATIOIT 

— ronliMRCif 

3 RIOUT TO SPF OU EXECLTE DECREE 
U ITHOirr CEPTII ICATE— eoafiaaeif 
s 4 — Debtor — Certificate to collect 
Vorfjctgce atliny for sale of mortgaged property 
— The assignee of a property tnort-mged is not * dcbti r 
witlun the meaning of » 4 Art 1 II of l^SO »nj 
a rmrtgagec praying for the ulc of the property tod 
asking for no rcli f personally »<^inat the nMrVa-* r 
it not bound to take out a certificate cstkr last 
Art before he can obtain a decree Bogin 
Tlala v Pore * i Va/I Pnndan I L 25 r» 
54 applied In pnncille Janah Bailor Sen r 
Jlafi* M aborted lit Klan I I. J, JI Cafe’ ’ 
dmiQgnithcd. Kawcdas Modi e Bau hirii Si»>>s 
(I. L. R-, 20 Calc. S3S 

33 Application for execution 

by legal representative without certificate 
— Freest, 0* of decree — S 4 of the Sneertn’O 
Certificate Act lS'd* merely provides that the Court 
sliall not rroeeexi npan an application of • r m * 
claiming to be enti led to execute a decree 
on the production of a certiorate or other aut non j 
of a hk nature Tat it doe* not fl* fo 0 '® 
arrti n that an arphratvo m^ht n * W n»i* « 1 * 
the product* a of a ccrtinca c the eeruS-a-< he 
supplied duna^ the pendenev of the pivcw^j 1 
Janslt Bailor *en v ITafi. 1'alcmed J.U A*« 
I L. E- 13 Calc* 4 - f Bowed. Bsoio V‘ rs 
Srmt 1 

39 — — Art jxnf r 

* S -General C c*s s Oar< td**<* 

«f » 6— Transfer ef Prepnln A't l 1 ’ ' 

JVO-J * ^-Proeedner— iv* f f-* **” 

Save — S* f It refer tm. a re rf dr~esitS w ^ 
{"’err — Fr-dnrt ff err 1 & o-r *f *V"Vh: pjj 

ecndtt c-m rreo^e*. f» decree — ^ 4 « 
of made Uo C v v-rr a the snVUrSre hr 

enacted me*\Ir » rale of prvev.-'W. IsassW*. 

fve as “ no eoe ha* a v«snl «-hi m *=▼ u 

f-rm c*f prwedu-A" the aV. wsaB-tuo-d 
a-pAeake l> ^ , m^-rxted V««t the 7 

cl fw el tr vil of Jw-*? f*»M ' 

Xult* Alei I I. IT- e _ 

^ r -'< 

irircn *^ 1 


r . ‘Jtlst f 

. . . w wei f' 

T T. ? Ci- fi- 

rvh ef C xr* a B tea v Xr err* •‘y — ' 1 

1 ITerwcrV iv«a/. D~4Ci IU • 

i thrift Far ri* < 

) of the C •" 




e »i* v v 


c rr-vit Vex 1'^. 

I -Z-i . Khrw Sen ^ 

TJe-lai.v ,rk I dU JT- . * 

trx=- PinxCusae i-T-AWi' o J 

p.IaSS,l«A— 

-4 Cl A>r * * \*.en 



..h^ a ^ f 

be* ve 

ti*S * l~ 


t ihoxii V Tvvhj.'-v- alct ' 



( ion ) 


DIOF8T OP CASFS 


( 1002 ) 


CERTIFICATE OF ADMINISTRATION 
— continued 

8 RIGHT TO SIF Or EXECUTE DECREE 
WITHOUT CFFTIF1CVTF— eont n ued 
#P] liration for execution Brejo A th 8 rma r 
httrar Chundra Daft IIS 19 Calc 492 an I 
Hanfal Khnn v 8al m ullah BeeilvAota All 
fISOSJ P tv referred to Km*f Siion r Pam 
Ciiauas ILK 18 All 34 

4L Application for | 

ere tit on not accompanied ly certificate — Though . 
under certain circumstances a Court may be pn lubitrd 
by Act \ II of 1689 from granting execution of ft 
decree unless a certificate of succession aa provided 
\>v the Act is produc'd before it it dot ft not therefore I 
follow tl at under *urb circumstances an application 
fir exeenti >n is a lad apjticati n bccau e it is un 
accompanied by a certificate Srojo 'lath Surma 
y htmar Chandra Dutt I L 1 19 Calc 492 

followed. Manual Khav r Salim ClXAii Khan 

[L Ij It. 10 All 20 

42 Sght to main 

fain tu t without certificate — Death during eie 
cut on proceed ng of the original mortgagee and 
in' tt fution of h t he r — S 4 of the tjucccsnon 
Certificate Act (MI of 1889) is not a bar to an 
execution proceeding instituted on a mortgage decree 
upon the apphcatim of the original mortgagee by 
reason of the ori"i al mortgagee having died during 
the pendency of tl e proceeding and his legal re- 
presentatives who w ere substituted in his place not 
having produced any sncccssion certificate Fateh 
Chand v J/uSomrnacf Bahhth IDS 10 All 
2u9 dissented from Mahomed lcsrr r Adder 
l * aihu Bepabi I L It 2B Calc 830 

[4 C W N 658 

43 Recovery of property of do 

ceased from party wrongfully in possession 
Suit for— Act Y\ I II of 1160 —A cert ficatc under 
Act TXVII of 18C0 authorizes the holder of it to 
collect debts doe to the deceased but not to recover 
property wl ich bel niged to the deceased fr ra a per 
s n wrongfully in possession. Aweiktke r Mil 
bar 8 -W R 1 

Sect as am Sahoo e Sheo Gholau Sahoo 

[18 W R Cr 34 

44 .Hindu widow Suit by— Su l 

for recovery of unmoreable property — Hindu 
» don t — A Hindu widow as holder of a certificate 
under Act XXTII of 18G0 is not necessarily the 
proper peraou to continue a suit for the recovery of 
immoveable property though she n entitled to do to 
as heir of the dec as-d if he died without issue and 
was the sdc owner of the property SevinthiA 
Pillav « Mootoosawmy 8 W It 2 

45 Ad XXVII of 

I860 t 2 — Fov er of Hindu atiou to tut executor * 
and trustee! for thart of eitate without certfc te — 
5 2 of Act XX\ II of 1SC0 applies to debts and 
net to claims against executors and tru tees At all 
events it do sn t apply to claims for immoveable pro- 
perty a id thcref re where a Hindu widow br u hta 
suit lor ft fthare of the mutuary limnji cable pr pertv 


CERTIFICATE OF ADMINISTRATION 

—continued 


3 RIGHT TO SUE OR FXECUTE DECRrE 
VUTIIOUT CERTIFICATE— continued 


of a testator — Held that she w as not disabled from 
suing by reasm of her not having obtained a certifi 
cate of administration Treepoohisoovdary Dos 
see r Debekdhanatii Taoore 

[LL B 2 Calc 45 

40 — Devisee under a will Suit 

by— Suit for rent — Possession — A devisee uudir a 
will need net take out a certificate and can sue for 
rent without having obtained possession Baker 
Madrvb Gnoss r Thikoor Das Mpndvl 

[BLR Bup VoL 588 
0 W R Act X 71 


47 — Necessity to produce certi 

fleate — Order directing certificate to issue — V 
plaintiff suing as the heir of a deceased person is 
(where a certificate of heirship is necessary to enable 
him to sue) bound to produce the certificate itself 
It is not sufficient for tbe heir to show that the order 
has been made directing the issue of such certificate 
to him WtaCHAND r Motjchand HaroovakdaS 

[0 Bom 37 

48 Representatives of deceased 

decree bolder Right of to execute decree — 
Parties who are representatives of decree holders on 
the record are prtmdfac e entitled to take proceeding* 
in execution and draw tho money standing to the 
credit of the dece ued under their decree without the 
necessity of taking out » certificate under Act XXV II 
of ISCO when there are no debts to bo collected 
as due to the eitate of the deceased decree holder 
Manice Motor Chowdbaik r Poorno CnvNDEit 
Por 17 W R 510 


40 Application for execution 

of decree by heir of deceased decree 
holder — Act XX HI of I860 — Citd Procedure 
Code 18s9 * 209 — To enable the heir of a deceased 
pen in to apply under i 208 of Act V III of 1859 for 
the executnn of a decree held by rich pcrion a 
certificate under Act XXV II of 18C0 is not mdispens 
able Kabam Alt r Halim a 

[LL.R, 1 AIL 080 

50 ■ Representative of assignee 

of debt by devise Right of to sue— Act 
XXI II of 1860~Frohafe — The representative of 
an assignee by devis of a debt cannot sue to 
recover the debt without hawug cither faleii out 
probate of tbe will of tbe testst r or having ol tauicd 
a certificate und r Act TW II of 1SC0 to realize tho 
del ti belonging to hn cs'itc SiiodovE MoiUUUR 
r Uaeaixhore MoUALDIB 

[I L.H 4 Calc 615 3C L R 402 


11 Debt due to estate of do 

ceased person- Suit by legal represents), 
tl Ve — Certificate fur collect on ofdeUt ~ It <• not 
an imperative eomtluo precedent to the Imlituti n of 
• wit by the lcral rvpresortatii e of a deceas'd person 
for a debt due to his utile that such 1 gal repres it 
atire sh-uld frvt obtain a certificate unit At 
XXVII *f ISoO ticnvtKr Gavqa Prasao , 
[I L R. 4 AH 48. 
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CERTIFICATE OF ADMINISTRATION 

—continued 

3 TIGHT TO SUF OR F\FCUTF DFCRFE 
WITHOUT CEPTIFICiTR— <o»^«nK#rf 

62, Debt duo to estate of de 

ceased person Execution of decree by re 
preservative for- Vcrwi/y f r cert feate — 
Meld following tlie pnncij k enunciated In 1 a hmm 
' Oarija Prated 1 L T 4 All 4*-> that tl ic 
pf»sc* ion i f a certificate under Act \\\ 11 of 1800 
we* not an inpmtin conbtion prcct lent to the 
Institution of execution pToeei ilmgs by the rc 
rresentat.no of a d c a*cd decreohnldrr i but that, 
where the judgment debtor objects to the titlo 
of the pu son claiming to execute tlie dicrce the 
Court slit ttld consider whether the objection Is 
aexatiously raised or is a l ant fide one Hurl 
I At r Haiideo IIiB 5AU 212 


63 


Right of heir to sue— .rtc? 


xxrrx Ofisro—K certificate under \ct \V\ II of 
1SC0 is n t indispensable in order to allow a party 
who is next heir to c me in to represent a dc 
ceased party in a suit Oi.o'ioo'Moo‘ < oonEr Dosser 
r Gobindn \Tn Spx W It., 1804 Mis 13 

Ekkau Hossejh r Kietee Cncwnrn 

t3W R. MlB , 0 

54 — — Succession Certificate Act 
(VII of 1889) s 4--Suif undiriderf ton of 
deceased reditor — Suit on bond — A Hindu is not 
entitled to sue on a bond i scouted in favour of his 
undivided father deceased without tlio production of 
a certificate under Act MI of 1SS9 unless it appears 
on the fare of thebond that tbc dibt claimed was due 
to the joint family consisting of the father and the 
son \ ekkatahajiana r I eseatta 

[I Jj R 14 Mad 377 

55 Application for 

execution —Act MI of 18S0 s 4 el (?) does not 
apply to applications to execute decrees which were 
pending at the date of the passing of the Act but 
it refers to applications made after the Act came into 
force Rama Rap r CnELLATAUMA 

PIB 14 Mad 458 


CERTIFICATE OF ADMINISTRATION 

— continuer? 

3 KiriiT to sur or ftfcutf dectee 

WITHOUT CERTIFICATE— con/tmied 
time after the institution of the suit the parties com 
promised the claim. The plaintiffs applied to the 
Court to pass & decree In terras cf the compromise 
The Subordinate Jud^e referred the question whether 
a certificate under Act I II of 18S9 was necessary 
before he conld pais & decree as applied for He'd 
that a certificate wa* necessary b 4 of Act Y1I of 
18S9 distinctly and peremptorily ferbuii any Court 
from passing a decree against a debtor of a dccPssfd 

r son for payment of his debt except cm product' n 
the person claiming of probate or letter* or ad 
ministration A decree would be a gainst the debtor 
wben passed although he consented to it AS 
TAJl Kuavdehao r Ravji _ ... 

fl, D IL 16 Bom.. 105 

68 — — Application of 

Act — Decree patted prior to Act— Execution of 
decree after the patting of Act— Fending fcocetd 
.sy-S 4 sub s. (?) cl (b) of ActYIIofieSfiw 
not confined to the execution of decrees passed 


ecution or cue decree aiiervici v** , 

into operation was bound to obtain a eertifira 
heirship under tliat Act The fact that " 
already on two occasions presented a dartba« wm 
had been disposed of before the Act came raw ’ 
did not affect the question Dalnbhai &*y a 
Hear bin Abdul Mahb Ealy I l Jt *> - Bom y 
referred to CnraurrEAsr Umaji r Iijxmasta 
[L h E 16 Bom 


. Debtor of a 


66 


Proceedings i 


rxecution taken before and pending at the time at 
uhxch the Act came into force — Cl (6) of snb « 1 of 
* 4 of the Succession Certificate Act (A II of 1889) 
does not apply to applications or proceedings in exe 
jution of a decree made before and pending at the 
time at which the Act came into force The applies 
turn therein mentioned must mean one made after 
the Act is in force and the proceeding of the Court 
in execution m st be an initial one under that appli 
cation and not one in continuation of urocccdin^s 
taken on applications made before the Act came into 
TUiL ® ALrBUAI BaTABHAI 1 NaSAS BIX ABDUL 
Habib Fazlv HB 18 Bom 79 


dant x/i am bon 1 executed by defen 

fX? V Si VZ if '"“T* > a "“" d 

— “ — - tas-ssnu: 


i dereated person— *>ale of deshtnuthi hat . 

1 of the hak in the reader — Death of ike «e 
I Recovery of the hak by the renders— • J , 
• damages — hi on tv had and rece »re<?-- s 4 
MI of 1889 (Succession Certificate Act) 
a Civil Court from passing a decree against 
of a deceased person for payment of {us dec * 
on production of one or other of the doeuwe 
mentioned. T and other* who were rotitifu 
cover from tl e Government treasury a certain 
account of deshmnthi hak add it to _m rt . ve#r 
consideration of a debt due to him. I? died i iwi 
1881 In the year 1886 T and his to.m*** 
selves recovered from the Government tar jj 
which under the *ale deed was recoverable 
In a suit brought by the heirs of i? to Tt f » t j, e 
amount from T and the other executan , t-jj 
sale deed — Meld that a certificate under Ac^ 
of 1689 was not required to enable the y j, a 
to .oe By lb. * » IS73 tb. P™"*’ » 
amount of the hsfc sold had b come T f never 

deceased before 1 is death but the defen at «o 

became Ins debtors at any time as tDe -avenue 
assumed was not received by them w.m * «Toti £ ' 
authorities till after bis death »u 1884 fl tber 

fully receiving it in 18SC the de: fendant* co a i lT# 

be sued m damages by the persons eatitlx tt ^ 

the hale or treated as debtors and pued for mo f 
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CERTIFICATE OF ADMINISTRATION 

— ~conf nued 

3 I ICIIT TO <5UF OP FXFCUTE DECTFE 
WITHOUT CE1 TIHC VTE— confuted 
an 1 received to their use N ABATA& Bn ac Rabtaee 
r Tatla Gastatbao Deshmukh 

[X It R. 15 Bom 680 

00 Death of one of 

tiro und nded brothers — Suit by surrtrtng brother 
an4 manager for debt due to family— - Filing auart 
n to t rejerret to art tratian — R and A were 
undivided brothers X was the elder bnt r was the 
manager of the family property X died leaving a 
vi d w and three ran and after Ins death R sued the 
defendant to recover certain debts due to the family 
The parties referred the dispute to three arbitrators 
appeinted by them witln ut the mtcrventi n of the 
Court and appli d to the CVurt to have the arbi 
tratu* award tiled. A question haling arisen 
whether tl e award could he til'd with, ut a aucccaavm 
certificate under Art \ II of 1889 — Held t! at there 
was n thing in Act \ II of 18b9 to prevent the award 
being fil d with nt a certificate RAMCnAjennA 
Mam T IUpb 1. 1* 3b. 16 Bom 240 

01 — ■ — Un d t r d e d 

brother*— Decree oltatned by one of tico uadi tried 
trotters — Right of surrinng brother to execute 
decree — Cert ficate of he i ship —A decree was ob 1 
tamed by one of two undivided brother* lie died 
and the surviving brother applied for execution of 
the decree Held that if the debt was in its nature 

a family debt the right to execute the decree would 
lave devolied on lum by survivorship and not as 
the heir of his deceased brother and in that case 
no certificate of heirship under a 4 of Act X II of 
1889 would be necessary but if on the contrary 
the debt was part of the separate property of the 
deceased the applicant could only excente the decree 
as heir and must in that case obtain a certificate 
to enable him to proceed. KAonATEfTBA SIadiiav 
t BnniA X. h It 10 Bom 849 

02 Death of plain 

tiff— Suit coat nued by legal representative before 
repreeentat on taken out — Cn l Procedure Code 
(At XIV of 1882) i 50 — Where the original ■ 
plaintiff dies the su t since the passing of Act 1 II 
of I860 if not under s 60 of the Civil Procedure 
Code may be continued by his le^al representative 
although the latter has n t taken out administration 
ti the original plaintiff's estate All that the 
defendant can insist on in such a case is that re- 
prcsentati n shall be c mplcte before decree Ton 
BEonosA \ abqoez i Pbaoji Reran 

[L L R 16 Bom 519 

63 II here a party 

applied for leave to sue » n formd pauper s to recover 
assets form ng part of the estate of a deceased 
person and his spplicati n was dismiscl on the 
ground that he prxluccl no certificate under Act 
\ II nf 1889 — II Id that the nppbcati m was 
svrongty dismiss 1 no certificate lieing nec ssary 
for such a suit liAniiATni r Mavoavpa 

[I L R. 10 Mad 454 


CERTIFICATE OF ADMINISTRATION 
— c it nue t 

3 1IOIIT TO SUE OR EKLCUTF DFCREE 
WITHOUT CE1 TIHClTE-conf nued 

64 Act coming into 

force irh le su t cat pen l ng Effect of on suit — ■ 
Suit for foreclosure or sale — Mortgage by condi 
ttonat sale —On 28th March 18/1 the defendant a 
father borrowed a sum of money from the plaintiff $ 
father and placed him in possession of certain lan 1 
under an instrument of inort™age which provided 
f r tho application of the usufruct in liqmdati n 
of the interest anil then in rc luction of the principal 
th instrument also contained a covenant for the 
repayment in four years of the balance that might 
th n be due by tho mortgagor and a stipulation 
tlmt on default, the mortgagor was to surrender 
tl>c property to the mortgagee as if it had been 
sold to him In 18”4 the mortgagor resumed pos 
session without discharging the mortgage debt Tho 
■n>uvV*v« l»s«»s &vfd war* Vttk Apvit 
1688 filed the present suit on the mortgage and 
prayed for a decree for f ireclosure or sate Duriug 
the pendency of the suit the Succession Certificate 
Act f 1889 came into operation but tho plaintiffs 
obtained no certificate under it Held that the 
plaintiffs were not precluded from obtaining a decree 
by reason of tlieir not having obtained a certificate 
under the aboieinentioncd Act Amman va c 
QrauMraiai I L E 16 Mad 64 

65 Mohunt Decree 

obtained by on behalf of Muth — Endowment re 
presentation of —A. decree in favour of a deceased 
mohunt for corts incurred in proceedings earned 
on by him on behalf of the muth may be executed 
by the successor and representative of the mohunt 
without probate certificate or letters of admlmstra 
tion being obtained. J OQEimaoif ath Buabatz 
r Ram Chunker Hqasati 

[I L R. 20 Calc 103 

60 Foreign Court 

proceed ngs of— Probate issued from hat re Court 
lit Cutch — Certificate of Political Agent — Su t in 
jfrttuh India — A suit in British India by the exe 
cutors of the will of a native of Cutch was dismissed 
on its appeanug that the plaintiffs were famished 
only with probate issued from a Native Court of 
which they produced a copy certified by the Poht cal 
Agent of Cutch and since stamped in accordance 

With tho Court Fees Act 18 0 Held that tho 

plaintiffs were not entitled to a decree without taking 
©ut probate or letter* of administration m British 
India under Act V of 1831 or a certificate under 
Act VII of 1859 hut instead of dismissing the amt 
the Court should have allowed time for the plaintiffs 
to have so completed their title to sue Manasivo 
r A had Kxtkhi L Ii R 17 Mad. 14 

67 Suti by sum ring 

part tr and heir of deceased partner— Su t on 
promissory note by sum nay partner of firm — 
part es—Etgh l of suit— Contract Ad (IX of 1S~2) 
s 49 — la a suit on a promissory note made by the 
defendant io favour of two Hindus carrying on bust 
nets m partnership it appeared that cue of the partners 
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CERTIFICATE OF ADMINISTRATION I 

■—continued 

3 RIGHT TO SUF OR FTFCUTE DFCRFF 
WITHOUT CERTIFICATE — continued 
was dead and no succession certificate or Infers 
of administration had been obtained The jdaintius 
were the surm ing partners and the unainded sons 
of the deceased partner Held that a surviving 
partner can sue alone for tlie recovery of a paring 
ship debt Held further that such a suit my M 
maintained by & sums mg partucr jointly «4» the 
heir of the deceased partner m which case a ccrti 
Scale of heirship will be necessary unless it appears 
on the face of the documents sued on that the debt is 
a coparcenary debt t idtanatha Att AS t CSDCVA 

BAtn Naik ILR 17 Mttd , 108 

68 - Landlord and 

1enant~~Su.il by sumnno partner* of Jinn for rent 
—Right of tuxt — A certain firm mortgaged with 
possession it# immoi cable property to two other firms 
trading 3 intly who let out the property to the 
inert gs-mr firm Afterwards some of the partners of 
the mortgagee firms liaving died the suri ivmg 
partutra and the sous of the deceased brought a suit 
against the mortgagor firm to recoi cr rent which 
accrued due after the deaths of the deceased partuers 
The Judge held that the plaintiffs could not proceed 
with the amt without a certificate uuder the Sue 
cession Certificate Act (S II of 1883) Held revere 
»ng the order that as the rent sued upon became one 
after the deaths of the deceased partners it formed 
no pait of their estates at the time of their re 
spective deaths and no certificate wa* therefore 
necessary under the Succession Certificate Act 
UAHcnoa»A8 JiAthcbuai t- BruotninAi Pabawa 
kassas HR 1® Boni 304 

Qg .... . Suit on mort 

cage lend by heir— Suit continued by forty tubtlt 
luted for flaintiJT «eAo *«' 

— A mortgage bond v, as executed by the defendant 
in favour of If who died leaving two sons J and o 
the elder of whom .7 took out a certificate to collect 
the debts of his father and instituted a suit on the 
bond in which be asked both for sale of the mort 
gaged property and for a personal decree against the 
defendant Whilst the suit was pending J died 
and 5 was allowed to be substituted in his place as 
plaintiff A decree was made for sale of the pro 
perty but the personal relief was not gmntcd as it 
was held to bo burred by lapse of time Held that 
this was not ft decree against a debtor for P»y»e»t 
of his debt within the meaning of s 4 of the Sue 
cession Certificate Act (VII of 18S9) £ a f l J> 

Saha v Poreeh Nath Pundan I X> R 15 Cole 
54 m3 Ranch an Zladxv Bax} Rath Sxngh I IE 
19 Calc 336 approved. This suit was tbfTeiore 
maintainable notwithstanding that no certificate nau 
been taken out by S Sexnble—U is doubtful whether 
that Act would apply at all to the case of a person 
who has been substituted as plaintiff for one who 
having taken out a certificate has died pending the 
suit Baid Nath Das t Shamanavd Das 

[I X, It 22 Calc 143 

70 — — — - ■ JDebt — Dal ytit 

dated tfo m —X a Hindu left some steep i rth 3 


CERTIFICATE OF ADMINISTRATION 
— continued ______ 

3 RIGHT TO SUE OR EXECUTE BECBEE 
WITHOUT CERTIFICATE— ccntiswa 
who failed to return them X J*y®6 
widow applied for » succession certificate . 

her to sue Y for damages for wrongful 
the sheep Held that no debt was cmng by 1” 

X within the meaning of tho Succession 

Act » 1 subs (2) and therefore no 
nremary to enable his wldiw to sue 3 Mai, 457 

V StClEBKA h" " . , 

for good* eold - Where the claim wm for 
of the pnee alleged to have been F»‘ d J? r 
but not delivered it was held to be not a« * , ‘ , 
dated claim for damage* but a claim fo * ^ 
dated sum of money which ?/wu therefore 

defendant could be compelled to pay ' , ^thont a 
a debt and the «uit could net be brouph '“g t 
cert. Grate under . 4 of the Succession berimes 
Act Ps^AKtDDrv 144 note 

7 o -- — • Hebt-S*‘‘ M 

account of thare of dereoeecfpar^er-Fnli^^^ 

claim —A Muhammadan being a wco _ 

member of a firm brought a »mt m tu* i*b l ‘ ‘ for * tt 
tatne against tbo surviving J«te« F** % Lai to 
account of the partnership MtU tbs 

him of tho amount which might be founu a 
share of the deceased The ^ «rtificat» 

letters of administration nor a »«”** trfiquwlated 
I1M ttet lb" pl«nMr» ttam l '“ 6 . f Son™** 

wn« not i dpbt witbw tbo ratnoiDfi ° * S(dJl 

Certificate Act 18f£> c. 4 •»*;*■ W ,<* iu- 
r J.l, 1 Uit. II J S "!?„ S m» 
l, netted. SUUuSma as M»A, 1» 

_ ntbt > X<“*_ 

mg of— Suit for rent—CtrU fr a f*^,^ffs’ 4 ot 
Rent is not a debt within i tb« „ 0 eer* 

the Succession Certificate Act bnnp"?* 

tificate of succession is necessary before 
mit for rent Naoekdba -NathBABU ggg 

Basisi Baso *• L g C V N 394 

74 • 


- Collect'^jfjpjj 

on tucceision— Certificate of [g collect 

of I860 s S^-K*ghtof*neceedingiru>t^ 

her husband as trustee of an nAo*™ M beiof 
due thereto -Held that she was not sumg ^ ^ fat 
entitled to the effects ofber decea^^^ ^ been 
payment of a debt due to tlj ® the end ’* 

his hot that she * as suing as "„ ae y A« 

ment in the capacity of a trustee of po rArt 

cordingly neither Act XS\ II of V&J d#lia anj 
MI of 1889 s 4 was «PP L ^ e ^ « eertifi« te .^ 
the fsetef her not having obtamed tjaf >r 
heirship to her husband s y 

to a decree Tamaoappa if 

XEB1A SEEDETAMMA * ft, R. 24 I A.£y 

1 i C W N 
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CERTIFICATE OF ADMINISTRATION 

— eont nued 

8 TIGHT TO SUE OR EXECUTE DECRFF 
WITHOUT CEETII ICATE — continued 

75 Joint family pro 

Perty — Suit for family debt by right ofsumrorshtp 
Under the Isnecessif n Certificate Act (X II of 1SS9) 
a p’aintiff does net require a certificate "here lus 
claim is for family property by ngbt of suruvorship 
Jaovoha>das Kit. Mi it Al r AliU Maria DtTSKAL 

[ILK 10 Bom 338 

78 Joint Hindu 

family — Su t by eurrteor for debt due to joint 
fam It — Surticorship — Where a debt is advanced 
from the funds of » joint Hindu family and is due 
to that family no certificate under Act > II of 18S9 
is necessary to enable the anrvivor of *uch family to 
r cover the said debt Jaymohandas Btlobhai v 
AUn Mans Dint a I I I It 19 Bom 333 followed 
I’AITSTlcni I’autav N abash Sivtm r Uuaqwats 
rsABto 7 i JR 17 All 573 

77 Sum sort h tp— 

Lettereof adm mstration — Hindu laic joint family 
— -JCerizal of euit — C til Procedure Lode e 3~2 
— On the death of the plaintiff his sons who were 
members of a joint Hindu family governed by the 
Mitaksharo law of which their father the deceased 
plaintiff was a managing member applied for the 
revival of the suit Held that it was not necessary 
that either letters of administration or a ccrtificato 
under Act \ II of 1889 should be obtained in order 
to entitle tbe applicants to ask that they may be 
permitted to proceed with the suit Ueejbaj r 
Buibopebsaud I L R. 33 Calc 912 

Bisses Cdato Dbcdhubia r Cuatuapat Si von 
[1C W N 33 

78 Suit by pereon 

cla m ny property of undictded fam ly by right of 
turciTonhip — Where a plaintiff claimed by right of 
survivorship to recover money due on a mortgage 
bond which had been executed by the defendants in 
favour of tbe former managing member of the plain 
tiff’s undivided family — Held that the Succession 
Certificate Act did not apply and that plaintiff need 
not produce a succession certificate under that Act 
Pallaubaju c Bapanba 

[IDR 22 Mad 380 

79 ■ Suit for debt due 

to Hindu family jointly — In a suit by the members 
of a joint Hindu family for a debt due on a docu 
meat executed m favour of a deceased member of tbe 
family the plaintiffs need not prodnee a certificate 
under the Succession Certificate Act if they can prove 
that the debt was duo to the family jointly Quart 
— Whether a plaintiff in a suit to recover money 
by the sale of property mortgaged need produce a 
certificate under tbe Succession Certificate Act 
SUBRAILANIAN ClIETTI c RAKED SebVAI 

[I L. R 20 Mad 232 

80 . . — ... Curator — A e t 

XIX of 1341 — A curator appointed under tbe Cura 
.or s Act (XIX of 1841) is not a person claiming to 
• e entitled to the effects of the deceased person whose 
b 


CERTIFICATE OF ADMINISTRATION 

— continued 

3 RICHT TO ^UE OR EXECUTE DECREE 
W ITHOUT CERTIFICATE — concluded 
estate he is appointed to manage and is not required 
to take out a certificate under g 4 of the Succession 
Certificate Act (VII of 1889) before he con obtain a 
decree Babasab r Naesappa 

[1 L E 20 Bom , 437 

81 1 ■ — ■ Debt Meaning 

of — The Succession Certificate Act refers only to 
such debts aa the deceased could sue upon So for 
debts falling due after death an lieir mny sue with 
out certificate Kesldhabi Rot r Bissessab: 
Xumabi 2 C W N 691 


4. ISSUE OF AKD RIGHT TO CERTIFICATE 

82 Issue of certificate— Time 

far »f —A certificate nnder Act JXXI JJ of JBCO 

should be issued directly it is granted provided 
the proper stamp prescribed for such certificate be 
furnished. DmrNPUT SiNCm Doooub v Govebn 
5IEVT 17 "W R,, 489 

83 Junsdietton — 

Person Kith no fixed residence — Act XXVII of 
l 860 s 3~- Where a person had no fixed place of 
residence at the time of his death the Judge of the 
district in which his debts are has authority to grant 
a certificate under Act XXVII of 1860 Grorau 
S iOBiuw alias Saboo Mear c Mahomed Rove 

[20 W R 288 

84 Order tn re 

Cognition of two tc lls — Act XXI II of i860 — 
Under Act XXVII of I860 an order cannot be ob 
tainod from the Court in recognition of two wills 
Remora Mover Uebea r Kishtomoneb Debea 

[W It, 1884, Mis 10 

85 Certificate for 

collection of debts of endowment — Act XXVII of 
I860 — A District Judge was held to have rightly 
refused a certificate under Act XXVJI of I860 for 
the collection of tbo debts of an endowment Iv 

*HE WATTBB OP THE PETrrlOV 07 Bh TEXTS BffA 

StTTTBB 21 W R 340 

86 —Act XXVII of 

I860 — Karnttcan of tar wad property — Debt due 
by lcomaran —A certificate to collect debts under 
Act XXVII of 18C0 may properly be refused to a 
karnavan of a Malabar tnrwad when the bulk of 
the debt to be collected is fonnd to be due by the 
karnavan himself under a decree obtained against 
him by his predecessor Madbata PajtisaR t 
Gotihda Pawikab LLB 6 Mad- 4 

87 • Right to certificate — Heir — 

Act XXVII of iSbO — Aa a general rule the heir is 
the person who should have a certificate to collect the 
debts »nd manage the estate of a deceased person 
Under Act XXVII of 1860 If he as heir is entitled 
to the whole surplus of the estate the fact of his 
having been hostile to the deceased is imma terial. 
\\ hen there are several heirs and no disputes amongst 
them he who Is entitled to the largest ihare may m 
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CERTIFICATE OP ADMINISTRATION 

— coni tii tied 

i ISSUE OF AND niOIIT TO CEFTIFIC\TE 

— continued 

0th 5 r circumstances and 

in the discretion 0 f tho Court be entrusted with the 
uuty Addooi, An r Anmrvxns^ Jvjiatoov 

tW K. 1804, Mis 41 


tificate to collect debt* should ordinarily be printed to 
W.e person entitled to the inheritance Joou r 
B«rowAv EE ON "W , 320 


**' 1 ! ct n J* h y objectors to an application by the 
natural htir for a certificate of ndrmmstrati m is not 
sufficiently proved a Court is justified u, I *>k,ng on 
the natural Imr as the party entitled to the certi 
5t“* DlNOBPimUOO CllOWDET r IUJlI01lIf.EE 
Cnon DBA fir IB VT B , 73 


face ent iled- AH XXIU of 1SGO- Order 
r;r„ Y pr ° P Z f i ° f *«««*-" hen appl, cation 

a Tudlp * nU, fr Art XXXn ot J SGO 

* TW »l*ould determine who is cnt.tled and should 
to CCrtl ^ cate ft «ordmgly JJo J,„ no /*>„«• 

? “ 4k « an order m respect of the property if the 

deceased. OimuKiUNr ColIecxobOp SnintBAn 
[0 W R 602 


face entitled— Enquiry as la t tie— Quest, on, to 
Yv\Tr*^TJ” administering the provisions of \et 
0 , 18G0 , Courts are not bound to enter on the 
fletenamatwn of intricate questions of law or fact but 

has S2 fLTili “i ffff!, 1 *, 10 , the who 


CERTIFICATE OP ADMINISTRATION' 

— continued 

4 ISSUE OF AND riOlIT TO CERTIFICATE 

—continued 

— — Trustee of Got ere 

nent securities— Act XXVII of 1SG0 —A trustee 
jvho had been appointed by will to act m respect of 
rovemment securities bclinging to an estate having 
demised and the minor heir having come of age the 
parties entitled applied for a certificate under Act 
aX\ II of 1BC0 to enable them to draw mterest on 
the securities Upon this the Julge rec rded an 
order that th y mi„lit apply for a certificate in 
j respect of the deceased trustee’s estate JlelJ 
[ that the applicants had nothing to cb with the 
trustee’s estate and that it was the duty of the 
Judge to grant the application if no person xh>«ed 
a better right In tub SIAttse OP the TBTrt'ov 
o? PttEOVATU S IE CAE 13 W E 325 

00 Exee*tor-A't 

XX I’ll of lSGO — The executor under a will if it 
he n it contested has an undoubted right to a 
certificate under Act \\\ II of 1SC0 though he he 
not the legal heir If the will be contested the 
J udv>e should enquire into its validity and if Jie 
consiler it j roved sh mid give a certificate bavin 
ihc parties dissatisfied to set it astdi by a regular suit 
Brpttoo BwoosuLt Hckewfe r Issue Ckuydeb 
I ov CnowuiiBr W R. 1884 Mis 4 

07 - — - - Claimant under 

still — Failure to prove icll — In an application fur a 
certificate under Act WVJI of ISfO where 


certificate under Act \XVII of ISfO where MT 11 
cant s title was based upon a will to which then 0 
natures of the witnesses were found to have he u 

i th. Pnnrt 


has pnmdface the clearest title to the suction as 
the natural heir Srapoji r Kamaksihamba 

M E 7 Mad 453 
ft.... ,7 ' * Selection , eh ere 

IttLZ* 1 c , la,m "Hs-Acl XXVII of 1860 — 
A^ yyvtV ™ “PP^onts fnr a certificate under 
XX J}\ 0i 1860 tke heir of the person or persons 

™, ,fiC4tf u» preference to other* whose in 
lf ” considerable If the Court thinks any 

tb e ^ n f \ 8Uffi ?r tl7 rroterted 11 ™r call 
1 1* b party taking the certificate to give security 
pI . trat requisite for the protection of such in 
ereut Azee« Khan r A wee site 12 "W R 33 

*il8miuu ltle Z tz a cert,ficat ^«’»der ArtXXUl J 
nn 18 «> “Itbouch the owner of the property had died I 
twpv./T 3 prEV ' 0,,,l y a Q d the property had been 
by , a thuA Futisn 

movEB J) os E Er AMTVp 3/0 rSE D033EB 

04 [8 W H 398 

as hetrrss—Grouitii Ra ag k ter tn law 

An application^ by fdm$° S ' n *, *•**(****•- 
XXMI of 18C0 f,r a c 3 sr “ uzu,er Act 
properly reiected nn „5« “ ate 88 heiress wouldbe 
npplcaut tC aot the m **Jr a * that the 

v IUybau MAHAUKsainr E 4 ^ad ”l|o 


I natures of the witnesses were found to have be u 
affixed previously to that of the testator the Court 
held that the deed was inoperative as a will w>* 
inasmuch as it express d fully the testators wtstos 
regarding the management of his affairs and was very 
distinct as to the confidence reposed ia the spp lfSn 
(the second wife) the Court decided that _ 
the proper person to have the certificate Knrnr^ 
Koobe r Poova Koobe 24 W E 

98 Ixeeutor and lead 

representative —A person was trustee of 
or trust property He had also aom other property 
(how mnch was not clear) of his own He mao 
a will relating only to the trust property and appoint 
an executor Held that the executor mentiouca 
in the will was entitled to a certificate nnucr A 
XXVII of I860 with regard to the trust P T0 P et ^ i 


XXVII of I860 with regard to the trnst property 
and the legal personal representative of the “ ”“*.1 
was enttitled to a certificate under the same Ac 
respect to anv other property of which he ®ieu r 


was enttitled to a certificate under tne same «>• 
rtspect to any other property of which he died r 

aessed Daud Air r Napee Ho3s«n ..q 

I3B L R A C,40 11 ^ K 33 

99 Memler 

Hindu family — Certain members (X and A) e 
joiut Hindu family having commenced a suit to 
aside an adoption by one of the family (C) * € ^ 
promiae was effected by which the several parti«* 1 ' 
separate shares of the family property C baviOfc 
A and A applied for a certificate to eoltfet the _ 
due to lus estate but were opposed in a ] w&V * , f 
made by the widow and adopted son U f ld 111 
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certificate op administration 

— eo /» ue 1 

4 I^aUE OF IND riCHT TO CERTIFICATE 
— eont rh td 

applicant could n t V entitled to tlic certificate 
w hicli mi -lit however 1 e given to the s n witli the 
consent of the wid vr Mctbasee Kooeb r Now 
Ertoti Liu 15 TV K. 135 

100 J femler of joint 

family — Separate members — Where a certificate of 
adininislrati n was granted to certain applicant* who 
asked it with reftrcncc ton particular d bt putting in 
a bond of the judgroeDt-debtor an t showing that they 
Were joint In estate with the deceased the certificate 
was held to liaTe been n htly granted nnd t have 
been properly refused to another member of the family 
who had sej arated from the deceased Ram Guolam 
Sahoo r Jaxkee Pebshad Sahoo 25 TV R. 31 
10L ■ Member of joint 

Mtndu family — -Jet XII // f 1560 ss 2 and 3 
A certificate under \ct XX\ II of 1800 cannot be re> 
fused merily because the d Teased was a member of a 
jf it t Hindu family Ordinarily the managing mem 
her would he the person best entitled to the certificate 
hut tins would not be the case where the members 
hail fallen out Ciiowdhby Kbippa Sivnnoo Disa 
r K ATiiiA CnrBN Dass S3W H. 234 

102. Minor Rights 

of i» family governed ly the Mtlakshara law — 
Act XXI II of JS60-Act XL of 1559 -KB 
a Hindu governed by the Mitaksbara law died 
leaving two sons O P and K P a minor and a 
widow O K the mother of K P Meld on applies 
tions bv O P and O K respectively to obtain ccrti 
fieates under Act XXVII of 1800 to collect the debts 
due to the estate of KB that & P alone was entitled 
to obtain such a certificate and on the application of 
O A for a certificate to take charge of the estate 
of her minor son A P under Act XL of 1859 that as 
there was no es idence that A P was entitled to any 
separate estate she was not entitled to such a eertifi 
cate Meld also that if occasion should arise a suit 
might he filed in the name of the minor by hi* 
m ithcr a a his nest fnend without her having first 
obtained a certificate under Act XL of 1858 and 
without her having previously obtained permission 
from any Court GocRAH hOEul r Cajadiuts 
Pebshad lXa.Pt- 5 Calc 21B 4 Cl* XL 3BB 

103 — 3h»or ly next 

friend — Semite — A certificate to collect debts nnder 
Act XXVII of 16C0 may be granted to a minor by 
Ins next friend Kill Koouab Chatteejee r 
Taba Pbosovo Mookebjee 5C LR B17 

104 Certificate to 

collect delle — Certi/icafe granted — Minor — Bext 
friend — Success on Certificate Act (l II oflSSOJ 
— Meld that a certificate of succession may bo granted 
nnder Act VII of 18S9 to a minor threugh Ids next 
fnen L Kali Koomar Challerjee v Tara Protono 
Mookerjee BC L R B17 referred to Ram KcaB 
* Saedab SiMJDt I L R 20 All 352 

105 — Sister's eon — 

Half brother — Meld that the certificate in this case 


CERTIFICATE OF ADMINISTRATION 
— continued 1 

4 ISSUE 01 AND RIGHT TO CERTIFICATE 

— continued 


was given to the party best entitled to it with refer 
ence to the object of Act XXTII of 1860 i« the 
deceaseds full sister's son who was the party in 
possession in preference to the deceased s half bro 
ther Lail Mahomed r Btrzioot Hosseik 

[17 W K. 682 
108 • Father's bro 

tier* e daughter' e eon — Father e father's brother's 
eon — Sp r lual benefit — Act Y XIII of 1860 — The 
father’s father’s brother’s son of a deceased person 
stands nearer to him m n„ht of succession than his 
father s brother’s daughter’s son the former is there 
fore preferentially entitled on the death of the 
d censed ] erson s widow to a certificate under Act 
XXX II of 18C0 enabling him to collect the debts 
due to the estate Gopab CnuNDEB Nath Coondoo 
v IIabjdas Gitini I.L It 11 Calc 343 

107 -- ■■ " ■ ■ Father's bro 

thee'e grandson — Spiritual benefit — Prexim ty of 
residence and of kinship — Act XXVII of I860 — 
Proximity of residence and of kinship are not euch 
consideration* as should warrant a Judge in granting 
a certificate under Act XXVII of I860 to any person 
in preference to another who has prtmd facte the 
better title to the beneficial ownership of the debts 
Adopting the principle hid d>wn in the ease of 
Oolmd Pershad Talookdar v hlohesh Chunder Sue 
mah Ohuttaek Id B L It 3d a father s brother’s 
grandson has a right to obtain a ccrtincate under Act 
XX\ II of I860 in preference to a brother’s daughter's 
son In the hatteb op tub petition op Oodot 
cnunN Mitteb ILB 4 Calc 411 


108 -- — Bspheto — Spi 

ritual benefit — A nephew is ent tied to a certificate 
of a Imimstration In preference to a deceased son a 
daughter’s son Abee Mbbdbn Bhoqodt r Jan 
hath Bhboout 16 XV R. 328 

103 Bephew — A e t 

XXfll of I860— Act XL of JSd8 —\\ here a will 
appointed the nephews of the testator to manage 4 
anna* of the property (the subject of the will) m their 

own right and 12 annas as guardians of a tumor son 

Meld that the nephew* were entitled to one certificate 
under Act XXX II of l&fiQ to collect the debts «S Vhu 
whole estate and to another certificate nnder Act 
XL of 18o8 to take charge of the minor’s 12 annas 
Maxnrv CnrvnEB Shaha r Chand MoneeDassee 
[B-W It 105 


110 - 


Bephew — Cert i 

ficate of untie s property — Whether a nephew takes 
Ms uncle a share by mere survivorship or by inherit 
ice If he takes on the ground of their harm" been 
joint In estate he succeeds to and becomes en 
titled to the effects of” the deceased within the 
meaning of Act TXT IX of 18G0 Jcsoda Koonwab 
r Gocbee Btjvatii Sahas Singh 6 W K. 130 

^ ' 1 D set pie — Certi 

ficate to estate of Minin decotee—Mentol incapa 
ext y to succeed —The per* n entitled to a certificate 
enabling him to collect the debts due to the estate of 
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imlStSS'™ S"” 1 " ”“. 1 be the *»M* » 

«f u. sasrisrss^ K.V"* 

112 P4 W R, 383 
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mnhunt u the smntual K®* * ' dcct »*«1 
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CERTIFICATE OF ADMINISTRATION 
— continued 

4 ISSUE OF AND RIGHT TO CERTIFICATE 
■ — continued 

*“««« on the day of hu death informed 
hi. debtor that he had mvra the wMa of 


i , on toe day of hu death wfenned 

hi. debtor that he had given the whole of the 
moneys doe to him to hi. mother in law was held 
ro be a sufficient indication (whether the gilt was 
jn ia or not) that .he was the proper person to receive 
the money due to the d ceased and the certificate 
™. XAMI of 16G0 In rase, wider Act 
°* I® 1 -® J udgea should always certify whe- 
ther the certificate ha. been actnally granted. Zti 
wrroosissA Rita « cm r Kncroo Heoch 

[12 W E. 239 

ns - — Jf.,» 


Act x\l II Sfismi. f “ ““ * c«‘fic.l, »„d„ 

U4 17 W B. 189 

Adopted 


, ~ Aloth tr—ll * i- 

," d ~? mother is not entitled to a certificate und r 
■Act X\ \ II of 18C0 to collect debt, dne to her de* 
ceased daughter in preference to the husband of the 
deceased Such certificate however will not author 
ire the husband . interference with the mother’, 
possession of the landed property which she claim, 
as her own Mohun Soondus Koo vivas r Ram 
ANOOGBO ItABAIN 3 VV E Ml. 3 


110 - 


Ael XYJ II of Iftrn orTJ 7 Ado Vtcd ton — 

• p ^*£ 1 2£ r rt, J K 

ssS 

T».tj am-wos™.. pSnSD™1,i“r r, “ 

U5 _________ P2WE 358 

Adopted ton — 


— — Moth tr of adopt td 

ton — The mother of a deceased adopted minor 
•on ishia legal representative and entitled to a cer 
tificate under Act \X\ II of 1860 a. hi. legal heir 
Deemo Motes Dossee r Doobga Pebshad Mitteb 
[ 3 W R. Mis 0 
Deevo Mom Do.ssb r Tabachubn CoovpoO 
CnowDnnr 

[3W R M1b 7 note Eourle A. O C 43 
7r»rfo«— 


Right to certificate of a ton adn-nt.?~ * en ~~ 

of hit adoptive father A r ******** 

under Act XXVII ofiRRftf^ h $\ & «rt*cate 
debts m resplct of bm * collect 

ive father Parties left by his adopt 

the they were under 

« the Th « -ft. 

vesta immediate! v nn «.» j ^option is a good one 
son ud St. K T » the adopted 

j»ti oi .“".dop LtSi l ’SZSJ" *" ,r a ' 

Grandmolh. 


Act XXVII of 1 i.cn 7 ~ j i-r Grandmother — 

.';r«rssi Tdnrz* * ~ E .£? 

cates bemtr ;? 1 to prevent the certifi 


120 — — TV%d ok — JM i 

puted adoption — When the title of a person claiming 
as adopted son of the deceased u disputed the certi 
ncate may properly be granted to the widow of the 
deceased Dieo Paul Si non r Gainda Eoo\wab 
[ 1 Agra Mis 13 


121 


XXfll of I860 t 3-Act XL of IBs > 3-d 


ior son obtamed a certificate under s 3 of Act 

of 1858 C another widow of B subsequently 

applied for a certificate under . 3 of Act XXVII of 
1860 The Jndge summarily rejected Ct »ppl |f * 
tion on the ground that the grant of a certificate to 
her would lead to confusion Held on appeal tbsj 

*l,o T„J . a _ . „_u-Apdcd 


uer wouia lead to confusion Held on appeal 
the Judge ought to have issued notices and piw(. — 
under ■ 3 of Act TV VII of isfirt Is THE matt. a 


under • 3 of Act XWII of 
op Raisunnissa Begum 

[2 B L R A C 120 10 W R - 

JTidoK— Certi 


cates feeing gtaufedV ' fti aW *? prevent th « certifi 

i"Afc e 'S2CK 

12 XV E lie 


Act XXVI l 0 f jsqo m 3Io therm lati 
j csoy_The circumstance of t 


122 TTidov— Ctrl’ 

fcale at guardian after grant of certificate V 
admtnittrat on —Two certificates of administ™ 110 " 
together So a widow who fails to*PPf* r 
the grant of a certificate to another par*! 


cannot r ■ 

and contest the grant of a certificate to anctnerpiwv 
made pnor to her own application cannot rt wm f n . 
for herself afterwards but .he may be allowed ^ 
certificate to act as guardian of her minor (ad ptea/ 
*on Sham Manna r Eaacdtal Goohoo _ 

[1 W E. Mis, a 
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CERTIFICATE OF AD MINISTRATION 
—continued 

4. 1SSOE OF AND RIGHT TO CERTIFICATE 

123 • Wldo o — Widow 

at guardian of ton -A certificate may be granted to 
a w idow W guardian of her minor ion to collect the 
dehti doe to her deceased husband, ©{withstanding 
that the adopts n of the husband m y have been aet 
aiide Mno Kalleb Debee Obiiot Gobind 
Chowdhet 6 Vf R Mis 10 

124 Wtdot — Cousin 

and partner — A widow it entitled (in preference to 
a cousin who also claimed as surviving partner) to a 
Certificate to collect the debts joint as well as aepa 
rate of her late husband. Sum Golam Sahco e 
GcsQA Kookwamb 1"W R Mis 32 

125 Widow- -Claims 

of objectors on appl cation for cert fca/e — The 
a'llegati n of objectors who claim the property of a 
deceased person under a tulcsocmnaniah transferring 
the property fr-m the widiw to them should ba 
enquired into and if it it proved to be genuine the 
objectors are entitled to a certificate instead of tho 
widow as legal heir of tho deceased Dkb pEnansn 
r Momja k oo was 4 W It. Mis 19 

120 ' Widow — Cert i 

ficate of husband’ t property— The petitioner a 
Hindu widow applied for a certificate under Act 
XYV II of 1800 of her deceased husband ■ estate and 
stated m her petition that her linsband possessed, at 
the time of his death self-acjuircd property besides 
the property he had inherited from bis brother The 
opjxising parties aet up a will of the deceased a father 
under which a certain share of the testator's estate 
was given to the petitioner’s husband and in the 
event of his death without children to his m ther 
and after her death to hn brother Held that it 
was not necessary for the purpr se of the application 
to decide on the validity or otherwise of the will as 
the widiw was entitled to a certificate in respect of 
her husband s property and further that tho will 
which purported in certain events to give to the 
testator's widow that share of the property which ho 
bequeathed to his s n (the petitioner’s husband) 
could m t affect her claim to the certificate in respect 
of her 1 nsband s self acquired property Knooooo 
JIoyEE DABEE r GOMTCgMOKET Dabbb 

[Ilnd Jut O 8 38 

127 W don— Fail 

vre of objector to pro re title — Where a Judge 
holding that the special title put forward by aa 
objector had net been proved decided that the widiw 
of the deceased was beat entitled to a certificate under 
Act XX\ II of 18li0 the decision was held to be cor 
rcct inasmuch as the Judge was not deciding upon 
the general right and title of the parties to the pro 
perty but under a special law for the collection of 
debts and for the protection of debtors Pbotaf 
Nabae* Doss r Pook no Hashes Date 

[14 WR 416 

128 W dote — Ap 

plication for cert fcate to enable widow to receive 


CERTIFICATE OF ADMINISTRATION 

— continued 

4 IbSUE OF AND RIGHT TO CERTIFICATE 
— concluded 

tale proceeds of estate told after death of hatband 
— here the w idow of a deceased applied for a eerti 
fiente without which she was refused some sale pro- 
ceeds of an estate of the deceased sold after his death 
fi r arrears of revenue and the Judgo rejected her ap 
plication on the ground that the case did not come 
within the scope of the Act as the sum in deposit 
was not in any sense a debt dae to the deceased at the 
time of his death — Held that as the Bale-proceeds 
were payable to the estate of the deceased there was 
nothmg in tlie law to prevent the Judge from enter 
taming the application Iir the mattes of tub 
petition op Tbipoora Soondtteee 

[22 W R 45 

129 — — JJ ght to guar 

diansh p of Hindu widow — Orant of cert fcate of 
administration under Act 1L of JS59 — Tho rcla 
tions of her decease 1 husband are entitled to be the 
guardians of a Hindu widiw in preference to her 
paternal relations A certificate of administration 
under Act \I of 18o8 was therefire granted to one 
of the f inner in preference to the latter Khddihaji 
aiOOKSiMEE r Bonwari Laix Rot 

[ILH.16 Calc 684 

130 represent at re 

of a deceased person — Person cla mmg to be entitled 
to the effect* of the deceased— Purchaser at tale i» 
execution of a decree against a deceased person — 
Succession Certificate Act (VII of 1889 J s 4 — 
A certain debt due to P (deceased) was sold m execu 
tion of a decree aginst him and was purchased by M 
In order to enable him to recover the said debt M 
applied to the D strict Judge for a certificate und r 
tho Succession Certificate Act (\II of 18S9) The 
Judge rejected the application on the ground that the 
a] pi leant was not a representative of the deceased. 
Held reversing the decree that the applicant having 
purchased at tho auction sale the debt as part of the 
deceased s effects which was sold as inch by the Court 
was entitled to a certificate under a 4 (a) of the Sue 
cessi n Certificate Act Manckaram PbanJIVAV r 
BaiMahali I L R. 18 Rom 315 

13L Succession Cer 

tifeate Act (VII of 18S0J t 1 cl 4—E ght to cer- 
tificate under will — Valid ly of will — Hindu Wills 
Act XXI of 1870 — Cl 4 of s 1 of the Succcs 
sion Certificate Act (VII of 1889) dies not preclude 
an applicant from obtaining a certificate under the 
will of tho deceased A will having been held to b 
genuine in a contest between the parties and there 
bemg no surest ion that the will was one to which 
the Hindu ills Act (XXI of 18 <0) applied — Held 
that the Court c nld n t refuse to grant the eerti 
ficate Date Liladhar Kashiham r Bai Pabvati 
CLL.R. 18 Bom 008 

6 NATURE AND FORJI OF CERTIFICATE. 

132 Certificate for portion of 

property —The Art does not authorize the grant of 
a certificate for a portion of the pr perty or debts. 
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Certificate of administration 

-^continued 

fe NATURE AND FORM OF CERTIFICATE 
— continued 

whether meh portion bo separate and defined or not 
Beychan Saeoo r Oavesh Sahoo 

[2N W 430 

133 Limited certificate —A ccr 

tificate under Act XXV II of 18GO cannot be limited to 
particular debts In Tnfc mattes of tiie rrimoi 
op Than Khan 17 "W R 238 

134 Certificate to collect frac 

tional share of debts — Certificates to collect 
fractional rarts of debts due to a deceased cannot be 
granted to different heirs according to their respective 
shares in the inheritance but one certificate to collect 
debts should be granted to all or such of tho heirs as 
would consent to act in concert AMniuNisaA Baekat 
r Affiattonissa 

[311 L B AO, 404 12 W R 307 

135 — — Tho appellant 

was the son by tho first wife of the deceased the re 
spondent the second wife of the deceased applied for 
a certificate for herself and on behalf of her minor 
sons the Judge gave htr a certificate for n 12 anna 
share Held on appeal that the certificate should he 
granted jointly to the appellant and respondent Tho 
granting of a certificate does not detcrmino any qties 
tion of title or decide what prrptrty dois or does not 
belong to the estate of the deceased. It merely on 
able* the person to whom it is granted to collect tho 
assets of tho deceased and is conclusive of htr repre 
sentutive title against all debtors to tho drceasid. A 
certificate cannot be granted for the collection of 
fractions of the debts of the deceased. VYasbujn 
llAK C GoWntTEtTHNtssA Dul 

[IDLE S N,7j 10W R 105 

130 Act XXVII of 

i860 does not contemplate a division of the certificate 
Or a power to collect fractional sharia rf debt Bnoo 
Dtrv t Jan Khan 13 W K 205 

137 • Succession Cer 

hficate Act (VII of 1SS9) * 7— Grant of cert 
ficate not to he partial — A District Court acting 
under 7tJ Act V JJ 19SD awt si there are 

several applicants elect to which if any a certificate 
should be granted It is not competent to such Court 
to grant separate certificates to different persons for 
partial collection of the debts in respect of which 
a certificate is sought Siutab Dei t Deui l rasas 

[ILH 10 AIL 21 

138 ■ - — • — ■ - Succession Cer 

t Jicate Act (VII of 1889) a 6 —Certificate not 
necessarily to collect all the debts of tl e deceased ■ — 
A Court may legally grant to an applicant under Act 
X 11 of 1889 a certiorate for the collection of a spec! 
fied debt or specified debts of a deceased person The 
Court w not bound to grant a certificate only for the 
collection of tho whole of the debts of the deceased 
IN THE MATTER OF THE PETITION OF INDARMAN 

pLR 18 All 45 

. — — - Success on Cer 

iificate Acl (f II of 1889) s 4—Appl Cation for 


CERTIFICATE OF ADMINISTRATION 
— continued 

5 NATURE AND FORM OF CERTIFICATE! 

— Continued 

certificate for collection of port only of a del/ — 
A certificate for collection of dibts under Act Yli of 
1889 may bo gii on foi' the collection of any one or 
more separate debts of the deceased, but not lot tna 
collection of part only of a dcot Where however 
a portion of a debt in respect of which a certficate is 
sought has been discharged it is not necessary for the 
applicant f> pay duty on more than the unsatisfied 
portun of the debt Muhammad AH KftA* J 
tan Bini ILK 19 All 129 

140 Joint certificate— Oros'd 

for appeal against order— It is no ground fr 
appeal against an order granting a certificate that ids 
Judge joined with the appellant another person w 
had an interest in the debts to be collected IN 
MATTER OP T11E PETITION OF PltAN KHAN - 

[17 W R 

141 -Hical clamcsU 

—D sc re lion of Judge -MW there are nvalclwn 
ants for a certificate to collect the debts of a decw 
person the Judge has under » 3 Act aa*i 
I 860 a discretion to present it to such pest , , 
under the circumstances of the case shall .. 

entitled to it Q«*rs-Has he powir und r then 
to grant them a joint or separate certificate e 
6UNNI89A Dkocm r KHWJUNISSA _ ,43 

[4BLR A.C 140 19 W R l 43 

__ — ■ Potter of J a M' 


142 • 


to 


—Act XXVII of I860 gives a Juuge 

grant a joint certificate to two persons Ins 

to determine which of the applicants 

nght to a certificate In the goods of ^ g(j 

Cowra r Kekeee Susan 

« ..'ipAuK"*’' , 
[23 W R> 

- Oronltosecefcj 


persons Jointly ~ Act XXVII < Z,-?^?C’i r tnt l 
ficate under Act X\\ II of 1 SCO should cot W 
to several persons ji intly but where th«e ^oull 
Claimants to the certificate tho District c {,((* 
drtfnzuoe which nf such persons hi* M/cducJ/ 
to the certificate and grant the *aw * * ,11 jg5 
Mapan Mohan t Rampial I I* B g 

RoOkmihe® r Choonee Lal 1 AgT fl 

gn eeettisn Cer 

tfmu Art (111 Ofmsj-Gryt 
ficate —Under the provisions of t"* , tor« ftTff 

tificate Act (V II of 1889) a joint 
debts Cannot be granted. MadanJlaka jr al iulc 
I L r 6 All 19a and Jamnaha \ . CJU xp 
I L H 11 Horn r9 referred to ^ 

OANGARAM XI AS WADI 1 UTTAJtCflAND OA^ gg4 
XlARWADI I D R 1 


Success a*' 


e'er 


tificate Ad (VII of 1889) s 
— It is not illegal to grant a J mt ff rt p (<l be 
persons who claim adversely to each , 0 f lh* 
entitled to collect the debts due to the 
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CERTIFICATE OF ADMINISTRATION 
— eon finned 

B NATURE AND FOrM OP CEPTJFICVTE 

— concluded 

deceased nndm Succession Certificate Act ('ll cf 
1SS9) NiHiVAXASAin r KurprsAin 

[I L R. 10 Mad. 407 

146 -■ ■ ■- - ■- — Jl dome ef do 

ceased — VV here the widows of an intestate applied 
f r administration to the estate of the deceased — 
Jlrld that the District Jndro befi re whom the apph 
cation was made was right in following the usual 
practice (which was declared to be a reasonable prac 
tieo) of his Court in refusing to grant such ndnums 
t rat ion to the widows j inily Liitte Kaxi Debt a 
r Kadeb Nath Ceattebjek 5CL.11. 368 

147 ' Jomtcerttficate 

to tndoirs of tiro tow of owner of ettate — B and 
his sons A and S were members of an undivided 
family S predeceased Jl who subsequently died 
leaving JL him surviving and on the death of A the 
wid ws of A and S applied for a joint certificate of 
heirship to the estate of B Before their application 
was heard A s widow repudiated the joint applica 
tim and prayed for the grant of a certificate to 
her alone The District Judge however ordered 
a joint certificate to he issaed to the two wldiws 
On appeal from this order by A s widow —Held 
that tinder Act XXV II of 18t0 a joint certificate 
could nrt he granted. S having predeceased B 
his interest in the family property and sacra reverted 
to jE and A and after A s death the estates vested 
In A s widow who had therefore a better claim to 
be entrusted with getting In the debts The order of 
the lower Court was vaned hy directing the certificate 
ti go to A s widow alone on her giving security for 
half the amount of the outstandings Jamna*AI r 
Habtubai I L B. 11 Bom 179 

1 48 Fresh certificate— Act 

‘STX Vfl of 1860 8 0 — The fresh certificate con 
tcmplated by s C of Act XXVII of 1BC0 means a 
certificate granted to aperwn other than the person 
to whom the first certificate was granted h AVBANGI 
htitWAu t RaanCBAitai Kukwae 

[LL S 9 All 231 
Bee GanoiA * FanojSinoji 

(I D R. 9 AIL 173 

C PrOCEDURE 

149 Evidenoe imp roperly 

taken. — In an application for a certificate of 
administration tie District Judge having delegated 
the examination of the witnesses in the case to the 
harir of tlic Court an! having on the evid nee so 
taken made an order granting the certificate — ffel l 
I Lit the procedure was illegal and tliat the order so 
passed must be annulled and further proceedings 
for the invest! ratw n of the tills dircctcl in which 
the witnesses shonld be exam ned by the Judge 
himself LrKsiiMiDAi I am SA>snEDAvEA r 
J cdhappa bjb GAi-aorrA 2 Bom 2nd Ed 382 

1E0 Enquiry os to right — r i 

ft net of riyd/— AltboutU no question of till is 


CERTIFICATE OF ADMINISTRATION 
— continued 

C PROCEDURE- — continued 
Judicially determined as the result of an enquiry 
under Act XXV II of 18G0 yet the Court is bound 
under the Act to give the certificate to the person 
who makes out a title and for tliat purpose whert 
Parties are not agreed as to the facts to try the issue* 
in the ordinary way by the aid of evidence Anxtndbe 
Kooeb c Bachoo Sixon 20 W R 478 

151 — — Ground for re - 

fusel — A Hindu woman applied for a certificate of 
administration under Act XXV II of lgCO to the 
estate of her brother who had died seven yearn befi re 
and whose property had since been in the possession 
of bis so called hclr-at law The applicant alleged 
that at the time of her brother’s death she was preg 
tiant and subsequently gave birth to a son who died 
in infancy As representative of that son who wad 
deceased s togs} heir the ashed for the certiBcate 
The lower Court summarily rejected her application 
<)n the gronnd of lapse of time Held that tins was 
hot a sufficient reason for rejecting the application 
And tliat the Judge must proceed to an enquiry under 
the Act Dceqadasi Dadi t Jcdcbafth Moo 
fcZRjEK SBLR, Ap , 28 

152 — ■ • Application 

for luecettion eertif cate— Order for cot ft of 
adjournment ojamtt opposing party — E/Tect of 
Hon compliance with tuck order— Ctttl Procedure 
Code t 159— A widow applied for a succession 
certificate to her late husband The application was 
opposed by his brother who claimed to have been 
Undivided from him The matter came on for hear 
Vng hut wav adjourned, on lu* ap\ licatwn he being 
ordered to pny the costs lie failed to pay the costs 
and the certificate was issued to the widow Held 
that a 158 of the Civil Procedure Code was inapplt 
cable to the case in the obacnce of a specific ord r 
making the payment of costs a condition precedent, 
to the hearing of the evidence of t) c party in default 
VlBAT HlAn UArPA ClIETTI C ClTTKBAVMA 

pin 21 Mad 403 

153 -- — Question ofleyx 

ti act/ —On an application for a certificate of adnu 
nitration under Act XXVII of 1800 where the apph 
cant claimed as heir of the deceased and impugned 
his mama go — Held that the Jnd~e was bound to 
enquire summarily into the questi n of the marrame 
of the deceased and the consequent legitimacy of his 
children. TaVxou c Auxnp Jan 

[W R 1884 Mia 25 

154 — Question of 

ral d ty of mill — An application having been made by 
the widow of a deceased proprietor for a certificate 
under tet XXV II of 1SCO on the ground that she 
was tntitlcd in right of inheritance (her huslaod 
lumng separated hunt If from las brother the oh 

J rotor) anda will also having been act up winch gave 
her extuisive rights over the estate the Jndge grsi tel 
the api licat i n without going into the validity of 
thcwiU Held tliat for the porprses of tl e Act it 
wax quite suir cicnt to decide the case open the qncs 
tun whether the estates of the two Irotbcrs were 
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t fcATUTE AXD FORM OF CERTIFICATE 

— continued 

whether such portion be separate and defined or not. 
Eetchan SahoO r Ganesii Sahoo 

[3ir W 439 

133 Limited certificate —A cer 

tificate nnder \ct \\\ II of 1SCO cannot be limited to 
particular debts In xnE matteb of the petition 
of Pean Khan 17 TV R , 238 

134 Certificate to collect frac 

tional share of debts — Certificates to c licet 
fractional parts of debts due to a deceased cannot be 
panted to different heirs according to their respective 
Shares m the inheritance but one certificate to collect 
debts should be panted to all cr such of the heirs as 
would consent to act in concert Amibcnissa Labkat 
r Affiatthnissa 

[3 B L R AC, 404 12 W R 307 

135 — — ... i The appellant 

was the son by the first wife of tho deceased the re 
epondent the second wife of the deceased applied for 
a certificate for licrself and on behalf of her minor 
sons the Judge gave hir a cert ilea to f >r a 12 anna 
share Held on appeal that the certificate should be 
granted jointly to the appellant and respondent The 
granting of a certificate does not determine any ques 
tion of title or decide what property does or dies not 
belong to the estate of the deceased. It merely cn 
ables the person to whom it is granted to collect tho 
assets of tho deceased and is conclusive of her repro 
eentntive title against all debtors to the deceased A 
certificate cannot be granted for the collection of 
fractions of the debts of the deceased. Wasemtn 
llAi v GownUBbNNKSA Rmi 

[IB L B S N 7i 10W R 105 

138 Act XXVII of 

1360 docs not contemplate a division of the certificate 
Or a power to collect fractional shares rf debt Bnoo 
CBN v Jan Khan 13 W R 205 

137 Succession Cer 

tificate Act ( VII of 1889J s 7— Grant of certi 
ficate not to le partial — A District Court acting 
under s 7 of Act VII of i860 must if there are 
several applicants elect to which if any a certificate 
should be granted It is not competent to such Court 
to grant separate certificates to different persons for 
partial collection of the debts in respect of which 
a certificate is sought Shitab Dei r Desi Pbasad 

[XL R 10 All 21 

138 — — Succession Cer 

tificate Act (VII of 1889) t 6 '-Cert ficate not 
necessarily to collect all the delis of the deceased — 
A Court may legally pant to an applicant under Act 
v II of 1689 a certincate for the collection of a speci 
fied debt o specified debts of a deceased person The 
Co irt is not bound to grant a certificate only for the 
collection of the whole of the debts of the deceased 
In the matteb of the petition of Indabmaw 

[L L R 18 All 45 


CERTIFICATE OF ADMINISTRATION 

— continued 

5 NATUTE AlsD FORM OF CERTIFICATE 

— continued 

certificate for collection of part only of a Jell — 
A certificate for collection of debts under Act VII of 
IS S' 1 may be given foF the collection of sny one or 
mrre separate debts of the deceased but not for the 
collection of part only of a (hot Where however 
a portion of a debt in respect of w Inch a certificate is 
aougbt has been discharged it is not necessary f r ite 
applicant to pay duty on more than the uosatu M 
portion of the debt JUCHAiniAD Au KAAn c t rr 
tan Bibi I L R., 19 All 129 

140 Joint certificate— Gressif 

for appeal against order— It is no 
appeal against an order granting a certificate th 
J udge joined with the appellant another pert™ 

Lad an interest m the debts to be collected. I- 
MATTIE OF THE PETITION OF PBAN ^ 

241 Steal tl«lW>*l* 

-2Wr«!..« of Ml' 

ants for a certificate to collect the debts of » . 

person the Jndge has under * 3 Act i ^ 
I860 a discretion to present it to b „t 

nnder the circumstances of the case shall PPj*' , 
entitled to it Queers — lias he poiur 

to grant them a joint or separate certificate* 
gunnissa Begum r KntrJJUNlsaA 743 

[4£ L B. AO 149 13 

342 ■ — -row 

—Jlrt" YXV1I of 18C0 give » Slim 
grant a joint certificate to tn o penmi h J 
to determine which of tho applicants h_ 
nght to a cirtificate In the goods of b * e(J 
Gowba r L.KKHEE Sinoii * x 

But tee EAD Ail Khan r V ahad^A^B ^ 

Ora'llo;**?! 

persons jointly— Ad XT VII be grant J 

fiiate under Act XV\ II of 1SC0 si 10 ” 
to several persons j intly but "here tb 6 l, 0 n1 1 

Claimants to the certificate tho District (ill* 

detemnne which of such persons h*» ‘Vrcordie V. 
to the certificate and grant the 83 - sj] 195 

Madan Mohan r Kamdiad I h “ jIJ 9 
rodKHiNEE c Chooxbe Lal 1 Agf° 

— . Succession*-'’' 

144 ~ 7 „/■ w sort c* rt 

t ficate Act (VII of lS 89 )-Grantofa)^ n Q t 
f cate— Vote the provisions of . -te to"**? 
tificate Act (V II of ISS9) a joint cerium ^ ^ 
debts bannot be granted. JIadan JUO 
I L X 5 AU 195 and loxaCB^ 

I L 21 11 Horn 1"9 rtferredto G1Jf0A il* 
Gang ar am Mabwadi r Uitahcha 63 4 

Mabwadi - 

— Success c* 1 ,. 

—It is not illegal to grant a rint cm ^ be 
persons who claim a Ijersc 1 ^ J 0 . , bc ^utc of 
entitled to collect the debt, due m ” 
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certificate op apmintstr ation 

5 NATURE AJ.D FOPM OF CERTIFICATE 

— concluded 

deceased under ^neceasion Certificate Act 0 H of 
l'iSO) '.abata.vasaui r KtTfrsAin 

[LL E- 10 Mod 407 

146 — TT dotes of ds 

rented — \1 here the Allows of an intestate applied 
1 t admin i«tr*ti«n to the estate of the deceased — 
Held that the District Judge before whom the appli 
cation was made was right m following the usual 
practice (which was declared to be a reasonable prae 
tier) of his Court in refusing to grant snch adminis- 
tration to the widows jointly hniTE hiU Debia 
r Kadee Nath Chattebjer 5C L IE, 308 

147 - ■ — Joint eert Jicatt 

to widows of tiro sons of oi ner of estate — £ and 
tu ms X and S were members of an undivided 
family S predeceased £ wh> subsequent// died 
leaving L him turns ing and on the death of L the 
w id ws of X aud S applied for a joint certificate of 
hrlrslup to the estate of £ Before their application 
was heard L * w idow repudiated the joint apphea 
tun and prayed for the grant of a certificate to 
her alone The District Judge however ordered 
a jont certificate to he issued to the two widows 
On appeal from this order by X s widow — Held 
that under Act X\>II of 18fc0 a joint certificate 
ceuld not be granted- S having predeceased £ 
his interest in the family property and sacra reverted 
to £ and X and after X i death the estates vested 
in X s widow who had therefore a better claitn to 
he entrusted with getting In the debts The order of 
the low cr Court was s aned by directing the certificate 
to go to X ■ w idow al mo on her giving security for 
half the amount of the outstandings JaMNAbai r 

Habtubai I L E 11 Bom 179 

148 Fresh certificate— Act 

xxvn of I860 8 6 —The fresh certificate con 
ttmplated by s 6 of Vet XXVII of lbCO means a 
certificate granted to a person other than the person 
to w hom the first certificate was granted I» ACEAKOi 

IvEHWAB V IkAOnCBANSI KtJ«VAE 

[ILB 9 AIL 231 
See Gabqia t r ANOi Singh 

El L K 0 All 173 


n f 

* f/ i 



CEUTIFICATE OF ADMINISTRATION 

— continued 

C PROCEDURE— con tinned 
judicially d termincd as the result of an enquiry 
under Act AAA II of 18G0 yet the Court is bound 
under the Aet to give the certificate to the person 
who makes out a title and for that purpose wherf 
Parties are not agreed as to the facts to try the issue* 
m the ordinary way by tbo aid of evidence Antjndee 
Kooeb c Bachoo Sinou 20W E 476 

151 ■ - Ground for re 

fusat — A Hindu woman applied for a certificate c f 
administration under Act \AA II of I860 to tbc 
estate of her brother who bad died seven years before 
and whose property bad since been in the poeseBSioti 
of bit so called hclr-at law The applicant alleged 
that at the tune of her brother’s death the was preg 
nant and subsequently gave birth to a son who died 
in infancy As representative of that son who we* 
doe-egged s legal heir she a eked for the certificate 
The lower Court summarily rejected her application 
c.n the ground of lapse of time Held that this was 
hot a sofficient reason for rejecting the application 
and that the Judge must proceed to an enquiry under 
the Act. Dbboatasi Dabi r Jeers adth Moo 
Jcebjee 2BL.B. Ap 26 

162 Application 

Jor succession eert fcate— Order for costs of 
adjournment against opposing party — Tfect of 
non compliance tenth such order — Citil Trocedurt 
Code s 153 ~ A widow applied for a succession 
Certificate to her late husband The application was 
Opposed by his brother who claimed to have been 
Undivided from him Tbc matter came on for hear 
mg hut was adjourned on his application he being 
ordered to pny the costa He failed to pay the costs# 
and the certificate was issued to the widow Held 
that s J58 of the Civil Procedure Code was mappli 
cable to the case in the abscnco of a specific order 
Snaking the payment of costs a condition precedent 
to the hearing of the evidence of the party in default 
\ IBASHADBAPPA CPETTI r CniWAMMA 

[I L R 21 Mad 403 

163 ■— — — Question of leg* 

t macy —On an application for a certificate of adrni 
mstration under Act \Xt Hof 18C0 where theappli 
cant claimed a heir of^hejlcccascd and impugned 
his mar^r udge was bound to 

estion of the mama^C 




(W R 1864 Mis 25 
Question of 


•fence of right- — Although 


pplication bavin,, been mad by 
aaed proprietor for a certificate 
if 18C0 on the gronnd that she 
•ght of inheritance (hci huslnn 

I himself from his brother tb fits 

II also having been set up wl -dj t 
aght* over the estate the 1 r IL 059 

i n without going u| tjOEtt 
Mjld that for the r [jy R, 34 

fit 



( ia*& ) 
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CERTIFICATE OF ADMINISTRATION 

— contained 

7 EFFECT OF CERTIFIC VTF-<W,„ uf tf 

ttarrno Moves Debia r Rash Brnm Cnow 
MBr 21 W K. 21 

IIpbro Kisto Doss r Rauascvdo Doss 

[22 W It. 274 

Rampbotah Miisen r Abhilak XIisser 

[3 C L E 170 

372 Un(lor 

X\\ II of I8C0 no question of title to any specific 
F r perty can properly be tned A party scrims- to 
raise sucha point should be referred to a regutar suit 
Jmampn c NtjKKqo 17 XV R 103 

™ — Act XT oflSil 

—Held that a certificate granted under Act XX of 
i8U did not establish tbc right of inheritance of the 
party t» whom it was granted but pimply empowered 
ivim to collect debts duo to the estate of the deceased 
IT c title of plaintiff 0 r her father could not under 
the cticumstances bo questioned by n co sharer after 
its pubhc acknowledgment and practical effect given 
to that acknowledgment during a lone period nf vm™ 


SklhVER 


a Jong period of years 
2 Agra 128 


Skinner 

to obtain a certificate under \ c t \\\ II 0 f 18C0 for 
the c 1 lection of debts payable to the representatives 
of debased persons the Court determines merely 
that the applicant is entitled to receive a certificate 
and not his title as bar or legal representative of tlio 
elec eased The rights as between each ether of seve 
ral persons claiming to be interested in the property 
of the deceased arc not for consideration and deter 
puliation in such a proceeding Bevchan Ssnoo r 
Gavesh Sahoo 2N W 430 

175 Art TYrT/o/- 

i S (? n r A »nto Act 

X\\ II of 1800 gives no title to the property m sue 
cesson to the deceased neither does it authorize the 
1 l B '* c for and collect debts which have accrued 
<luc ot the death of the deceased to persons who have 
pubsequently become owners of lus property Gooree 
4*a jnath Peeshab t, Locuen Kooer 

[22 XV R 102 


I860 — Certificates under Act A XVII* ot^ 18£o\na 
only be granted to persons claiming to be representa 
tu es of deceased persons to enable them to recov er 
debts and receive interest or dividends bnt such 
certiheates include only the debtors of the estate 
and thj procedure given by the \ct was not intended 
to apply to the decision of any right to succeed to 
tno estate of a deceased person Ex parte Bap 
Jiaras JNQ 4 2 Mad. 184 

— r E 5? ot ,' »r»rtificat» in uni, 


that the relationship certified ,T, i 7 oeen issued to them tnese irreguw*»»- • , t 

pjjOQ BapOir r J)<nnni-n rr« ^ ^ n °n f ^J5 I ^are ma v be n reason for the Political A g , 

c H03SEIN 2W R 70 I cancel the grant bnt they dr art enable th »« " } 


CERTIFICATE OF ADMINISTRATION 

—contained 

7 EFFECT OF CERTlPICATE-eoatianed 

178 Decision as to validity of 

wl 13 — Svit to contest trill — A declaim as ta tie 
validity cf a will under the provisions of Act XXVII 
of 18C0 will lift bar a regular sui under Act \ III 
of 18o9 between the same parties to contest tie 
validity of the same will Antbd Cucndzr Minis 
r Banet Maoiifb Mitter II XV R 127 

Kaiee Cupndeb Speua r Gdbixd Peesbid 
Speva 12 W R 45^ 

179 Act SX HI of 

JSbO Effect of decision vnder — A decision under 
Act \X\ II of I8C0 dies not in any vraypnclnde 
the unsuccessful party from contesting the validity 
of the will m a regular suit AuanuD Honrs 
Mpuuicx r Indro Monte Cbdwbrain 

[10 W B 214 

Sqosjio Sqqndpbeb Pabia r XVooma sooktE 
bee Dab la 18 W R 255 

180 — _ — Decision underActXXVH 

of I860 Effect of — Subsequent regular suit — 

XX hen the question of granting a certificate under 
Act \\\ II of J8G0 is dealt with by the Court «dh 
all the ^callable evidence before it just as inarrgular 
suit and the matter of tho certificate is deci led up n 
after full deliberation the p sition of the parties 
b< (femes very different fr<m what it is at the cod 
clusi n of a really summary proceeding Techni al'J 
there may still be the right to bring a regular suit 
but the regular suit m such a case is a re hearing 
and the Court w bonnd to pay due respect ti ‘lie 
judgment already armed at Gbebdhabsb biSdjj 
*• Fooubpeee Koer 24 XV R I* a 

181 Power to negotiate Govern 

inent securities -Ad 1A VII oflSbO ss Baiut 
SI —A Judge can under ss 8 and 21 of Act UW 
cf 18G0 empower the lulders of a certificate onui 
that Act tn neg tiate a Government security menti nc 
in the will In the matter pr litatwoevts 
Dedia 3 XV R Mis 18 

182 Effect of certificate on Wg 

effected by Will — Succession Act s lit— 1 . 
grant of h certiorate under Act \X\ II of IBM) on 
title off jrdrd by a will which gives the g^Utic ^ 
estate in respert of which the debts accrued d Cl 
establish a n„ht as esecutir or legatee w,tb,lt . . 
meaning of the words of s lb7 of tho Succcssuu i 
Kristo Chprder Mookerjee v Chondhe \? B 
Banerjee , 23 XV B. -53 

183 Suecesst * Ct* 

tficale Act (l II of ISV>) ss 17 n f?°p C /„f a l 
cate of / eirshtp—Orant ofeertfeate hy Fot 
Agent— Irregularities tn mak ng grant— J*' . 
t on of Cirxl Court —A District Jud « » nn ,'V 

a certilcate of heirship granted bythoPo*rt |C ® j 
in a Native State as invalid because the arp ^ 
had n t given to him the requisite mf nnstio . 
the other members of the family and no no 
been issued to them These irregularities ®*1 . t 
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CERTIFICATE OF ADMINISTRATION 

" EFFECT OF CERTU ICA7Z- concluded 
Court to treat it a* a Dullity A certificate of heirship 
damped w ith tlie pr per stamp and granted by tbe 
Political Agent of a Nat ire ^tate must be recognized 
by the Civil Courts m British India m having the 
aame iffect m British India as a certificate printed 
under this Act as provided by s 17 of Act VII of 
1889 and undcT a 20 precludes the granting of a 
certificate bv a Civil Ccurt AnnapcrvAbai r 
Lakskmax Bhisaji "V auharkab 

[IL A 19 Bom 145 

S. CANCELMEVT AliD RECALL OF 
CERTIFICATE 

184. Act XX VI I of 

1SC0 t 6 — Ora l of certificate by Dtifnet Coart — 
Petit on to High Coart by objector for fret* cert 
ficate — Sapeneifion of cert ficate granted by Z)ii 
tr ct Coart — S 6 of tet WYII of 16CO ccntcm 
plates two different proceedings which may arise under 
different circumstances One of these proceedings is 
an appeal which has the effect ol suspending the 
granting «.e the utatng of the certificate ond 
the intention of the Legislature was that upon an 
adverse order being made the person objecting to it 
might thereup n appeal and the effect of this would 
be to oblige the District Judge to h Id his hand and 
not to i soe tbe certificate until the deem >n of the 
appeal The ether proceeding is by way of petition 
to tbe Ui c h Court after the certificate has been 
granted by the District Court to grant a frcBh ccrti 
ficate in supersession of the first and the latter por 
tirn of s 6 shows that the person who obtains the 
fresh certificate need not be tbe person who obtained 
tbe first and there is nothing to limit the powers of 
the Court on petiti u to grant a fresh certificate to 
any person including tbe 1 erson who opposed tbe 
panting of the ordinal certificate who may proie 
I lroself entitled thereto or to confine the exerciso of 
such powers to cases where the first certificate was 
defective in form Gakoia t Rakoi Sixon 

CL Jj R. 9 All 173 

185 Application for cancel 

ment — Act XXV II of J5G0 t 6— Cancel l ng 
cert ficate — S 6 of ActXX\ II of 18C0 contemplates 
She apphcsiisa for CMeettatma beta" made to the 
Hi h Court. SriUAX G0S3AIN r Bill CnpBv 
BDrtrx 5 TV H Mis 48 

188 Refusal to recall certificate 

— let XXVII of I860 — Held that the lower Appel 
lateConrt properly exercised Its discretion in refuse g 
to recall a certificate under Art \XT II of lfibO berause 
there was an heir in a nearer degree to the deceased 
than the person to whom the certificate « as granted 
the object of that Act being to give facilities to debtors 
and net to assist parties in establish ng a disputed 
right or title Rubber Chusdeu Brxno r I am 
xaxfe Doss Biswas 17 "W R. 174 

187 Jurisdiction to recall— 

Judge iitltng on Original S de Povtrof — Tioumav 
J ruled that sitting on the Original Side if tbe 


CERTIFICATE OF ADMINISTRATION 
—cont ntted 

8 CAXCELMEXT AI\D RFCALL OF CERTTFI 
CATE — continued 

Ccurt be could not grant a certificate of admmiatra 
tion in superscssi n of one which liad been granted by 
the Judge of tbe 21 Pergunnnbs under Act XXVII 
of 1SC0 Ik the goods of ShamlIi, Dass 

[6B L R Ap 21 

188 Recall of certificate granted 

without jurisdiction — The Hi h Court on 
appeal remanded a case for enquiry as to an allegation 
that a certificate grauted under Act \A\ II of 18GO 
had been granted without jurisdiction and ordered 
that if found to have been granted without jnnsdic 
tion it sh uld be recalled Ik kb Jageswau Das 

[6 B L K Ap 128 
S C JnOOESSra Dnun c BucGoarxTr Dasher 
[14 W R 484 

189 ■ ■— Recall of certificate of 
administration fraudulently obtained. — A 
certificate of adimuistratnn granted under Act 
XXI II of I860 may be recalled if it has been ob 
tamed bj a false and fraudulent statement Ik tub 
MATTER OP THE FETITIOM OF BltABADA DASI 

[8 B L R. Ap 13 

190 Where after a 

certificate has been granted under Act \X\lIof 1860 
an applicati n is made bv a party claiming to be tha 
mhtful heir with a distinct alIe<ration of fraud 
having been committed in obtaining the certificate 
It is the duty of the Judge to call upon the Opposite 
party to substantiate their allegation that the claimant 
disquahued from inheriting KhetTERMoktk Dabv.k 
v Madhub Chckder Rot 13 W R. 160 

181 - - Potter of Judge 

to recall — I "jw ry Pxtenuon of — Whether or not 
a Jud-ehas powcT to recall a certificate granted under 
Act XXVII of I860 he lias power where there are 
charges made that a certificate lias been obtained by 
fraud to institute an enquiry and if necessary to 
refuse an extension of the certificate or to refuse to 
grant a fre h one accord eg to the form of the apph 
cation BniKDH c Elaui KuamiM 

[8 E L R Ap 14 note 11 W R 153 

192. — Sueeeition Ctr 

t fcate Act ( VII of 1BS3) i 18 eh (b) and (c)~ 
Certificate granted under n itate the applicant 
concealing circvmttance ic/iich he t\ould hare die 
eloied — T> dr rt Jadeje Juried chon of — P died in 
18b9 leaving behind him his daughter 2? p it was 
alleged had made a w ill appcintmg certain pcraonshis 
executors The executors bj plied for a certificate 
under the Succession Certificate Act (\ II of 1S«.9) to 
rrcoverad Itdueto the decea ed < estate from one X 
2? opposed this application and claimed the certificate 
f r herself by a separate application The District 
JucLe rejected A s application and issued a ccrti 
ficate to tie executors on 11th September 189 1 ’ 
In the meantime one 31 obtained a d eree S'-amit 
B as legal representative of p and in execution 
Imuglt P's right title and mlesc t in the delt due 
frem A On r>tb ‘September ]g92 31 applied for 
certificate under Act \I1 of i|sj> to recover this 
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CERTIFICATE OF ADMINISTRATION j 

— contin rierf 

8 C VNCEI MENT AN D ItECAT L OF CERTIFI 
C A“1 £ — e ont t ntui 

tlebk The District Judge rejected tin* application 
S[ appealed to the High Court To this appeal 
the executors were made parties at their own request 
The High Court res ersed the Dietnet J udgo s order 
and remanded the ease lor disposal on the merits 
Upon the remand the executors did not appear before 
the D strict Judge to contest X » application and 
the District Judge granted him a certificate Theic 
upon he applied for revocation of tbo certificate pre 
viously granted to the executors and the executor* in 
their turn applied for ft revocation of the certificate 
granted to hun The District Judge revoked J Mi 
certificate on the ground that he had fraudulently 
concealed from the Court the previous grant of a ter 
tihcate to the executors Held on appeal by M 
that the District Judge had a right under s 18 
cl (4) r (<?) of Act MI of 1889 to revoke the cer 
tibcatc he had granted under a mutate of tact to U 
lil ah cun Aft am I- Kajjdas LhK 10 Bom. 821 

193 Power to recall certificate 


obtained by fraud and misrepresentation 
In a case m which a Judge refund on the ground 
of want of competency to entertain a petition which 
asked lum to recall a certificate granted by him 
under Act \X\ II of I860 as having been obtained 
by fraud it was held that it » ft power inherent in 
every Court of Justice on finding that an order has 
been obtained from it by fraud and misrepresent* 
tion and that if the real facts hod been known to 
the Court it would not have acted m the matter to 
recall the order made in ignorance of the true cir 
euro stances by reason of the misrepresentation alleged. 
JUatEBDA Bidek r how Boses OW B. 394 
8KEO PUBSHUN CHOBET t COLLECTOB OP SaKCV 
[13 W 250 

194 District Court Power of 


to cancel certificate granted — Act XXVII of 
I860— Under Act XXVII of 1800 a District Judge 
has no power to cancel a certificate granted to collect 
the debts of a deceased person 1 e kk at am ua r 
C.nENQAiEATAPPA I. Ii R. 7 Mad. 555 

195 Suspension or recall of 

certificate — Act XX. VII of 1660 > ff— Omission 
to file schedule of debts — The High Court under 
* 6 Act XXV11 of I860 suspended a certificate 
which bad been wrongly granted m a case where 
there was no list of debts due to the estate of the 
deceased. Faez A lx t Taxes AU 

[18 NT R 380 

190 Recall of certifl cate granted 

without hat of debts being filed — It is not 
note sary as a general rule that a list of debts 
should be filed before a certificate can be granted 
wnd t tic p ommohs of Act XXVII of I860 Ra 
DJUKA CnUBN bEV e JTOOOUATB GosSAME* 

[20 W R 412 

197 Recalling or cancelling cer 

tlflcate Ground for — A on appea ranee to object 
to grant —A certificate under Act XXI II of 1SG0 


CEBTIFXCATE Or ADMINISTRATION 

—continued 

8 CANCFLMFNT AND TFCULOL CEETIFI 
C 1TL -concluded 

having been granted to the widow of a 
party b is si ter a aon subsequently repressed that 
lie was entitled to the estate under ft will 
that the certificate might be cancelled- Xtldmt, 
as notice had been issued and the ^ pet.t.oner JW n«t 
appear nnd object to the widow obtaining tb « J* 
ficate the Judge was right ,n refusing to cancel t£ 
certificate nnd in referring him to a regn 
Masjck CnrTPEn ah as Feotap C™™ »g 
r I'aj Lackheb Dosseb 19 NV v~ ^ 

198 Cancelling gf ®.® 

powering person to deal With iMC 
claimed by another —If .* Cn'J fj?™. 
ccedmg nnder s 8 of Act XX\ II of to 

or has granted a certificate author mop ^ 

deal with Government securities which «« 

by a third person as las property this ^ 

an which such third person nmy «""• tU 

oppose the grant of a certificate ot tc iseeK * * ^ 
cancelment Ba'-’PAIX Settau * ® 100 

LaKSHMY 

9 B0HBA1 MINORS ACT (XX OF 1861) 

199 Mother of minor 

Minors' Act YX cfJS64-HnictlhngnestJoa j of 
guardian— Default in appearance to or J s 

,„ue of certificate -X* order for \ 0 >\ 

certificate of administration to a better 

ought not to be mode until it u ' #£«* ^fcateof 
that individual is willing to take it A the 

administration ought not to he * XVhereW 
mother of a minor uninlbng to take i« mo ther 
order for the issue of such aeertificate to t ^ 
ot an infant was made on the def* , t bo 

to appear and show came why 'tidwulln^^ 

to her —Held that such default m Ppe ^ ,»aing 
not to have been accepted as her a . t wfc«t« 

of the certificate to her Course ^ 

no relative or fnend of a minor can _b psA ji r 

to take such a certificate BabAJ Boto ^2 
MABtm . y 

200 Joint Hindu nn)< j« 

Act XX o/ jS^-Dhero a ; iin ^,H 

family dies leasing to his children wa J T^trati* 
share in the joint family nor under 

cannot be granted under Act v a. m nl C { 

such circumstances can a gnardia the deceased 
the minor children be a pp noted i tl , 0 cf sueh 

has left any separate »»!*«*$ 

property may be gw'W”} *f 1 QcRAcaa^V, 
pcrly appointed at the same time ^ j Bom 431 


‘”E « l 

. Hfiaor- 


hTAStlR AVACH A B T A 


of I8CJ~ "roprrfy . ^ntrd nan 

certificate of admim trati n » r who » 
Act XX of 18 W for the ; share ot » »» 97,0a 
member of an undivided H ,n , i>tctc rt C 

certibrate is Riven m snrh a rw *» dcd r c pertf 
baa no jurisdiction to attach the uneb 
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CERTIFICATE OF ADMINISTF ATION 

■ — r ttrtud d 

0 BOMB Y\ jnxol s YCT (\\ OP 1861) 

— net fed 

la which tl t i rli i stare witl & \iew to asecr 
tain a) 1 ll iJ Sf tin. min rs hi ire ‘•uch ascir 
tainmiitni 1 tli isi u ms onlvb effected by a rcgu 
tar suit ItiBAJi r SlllSlluIRl 

[LL B 6 Bom 593 

202 Certificate granted to Col 

lector — P rm of tvrl jicate — Act AA of 1^04 
t 11 — ljfecl of errl ficate — Voreallr property — 
W here the Con rt,uudcr> 11 of Act \ A of 1SU4 d rents 
a certificate of adm mstrati n t> the cutateof a minor 
to be granted ts ttie C. lleetor f a di tnct such 
certificate >11)0111 extend t» tl« m scabl as will as 
the mini vcibtc est ite of the i n i r Lakshuibai 

1 G anesii Y.itaji 4 Bom A C 129 

203 — Effect of certificate on 

adoption— id A X of lbC4—J feet of toe A cert fi 
eate — id pi —By a d cd of ad ptl n a Hindu 
widow ad jted a mm rin the deed stipulating that 
until such nun r attained maj rity the widow was to 
manage the prop rty It subsequently a; peared that 
ahe was me mpetent t manage the propirty and 
the natural fathe rf the min r liavmg applied for a 
certificate of adminutratl n the 1 ver Court granted 
cno to liun On appeal by the widow to the High 
Court against the deci i n of the lower Court — Held 
that the order of the District Judge granting the 
certificate should be c lufirmed The certificate did 
not alter the ti bti anil interests of tbe minor or of 
the widow in the pr perty Any right of property 
or p»BC*Bion tliat c<u!d properly be asserted against 
the minor before the certificate was granted could be 
asserted equally after it was granted. OtTRUTADVA 

i- Pctafa LLR8 Bom 699 


CERTIFICATE OF ATTENDANCE AT 
LECTURES 

See Foboeet LL R., 16 All , 210 

CERTIFICATE OF GUARDIANSHIP 
See Li BIS under Act XL or 1853 

See 1 ViDENCE Act a 35 

[ILR 17 Calc. 849 
LL B. 18 AIL 478 

See Cases cider Guardian — -Appoint 

MENT 

See Cases Under Hindu I aw— Guardian 
—I lOUT op GUARDIANSHIP 
See I noo ate — 1 ppfct or 1 rod ite 

[LL.E. 19 Bom. 832 


CERTIFICATE OF SALE 

See Civil 1 rocbuvee Code 188“’ s 31C 
[I L R 13 Bom 670 


CERTIFICATE OF SALE — continued 
See Limitation tet ls*7 ARl 178 

[I L R 6 Bom 202 200 
I L R 3 Bom 433 
I L R 0 Bom 688 
I L R. 4 Mad 172 
I L R 8 Bom 257 377 
ILE.17 Bom 228 
See Po session— Nature or Possession 
[I L. R 5 Bom 200 
L L B 3 Bom 433 
See Practice— Cit zl Cases — Certificate 
or Sale I L R 9 Bom 472 523 
See Cases under Registration Act 1877 
8 17 el (o) (18,1 s 17 18GC 6 17) 

See Rboistr ation Act 187, s 49 (1871 
s 49) I L R 4 Bom 165 

[7 C L R 115 
21 W R 340 
See Cases undfr Sup in Execution op 
Decree— Purchasers Title op— Certi 
X 1CATE8 or Sue 
See Stamp Act 18,9 s 21 " 

[I B R 5 Bom 470 
I L R 6 Mod 18 
ILE 10 Calc 92 
I L R 0 Bom 47 
.See Cases Under Stamp Act 18"9 sen I 
art 16 I L B 16 Bom 632 

1 . Construction— J/urferer pi on 

— Intention ofpariiet —Mere inaccuracy of language 
or misdescription will not vitiate a sale certificate 
The intention of the parties must be looted t> 
Mocla Buxsh « Rubuck Lul 7 W R 246 
Mansot r Golaji Kebria Moonshee 

[18 W R 490 
Tabanath CnccKEKBUTir * Jor Soovdtofe 
Dabee 21WB. 83 


2 31itdescnpl on of 

land — Where a sale certificate declares the sale of 
the rights of a particular rarty m land of which the 
identity u not in dispute tbe mere fact that tbe right 
thus transferred is called by mistaLc jote dalhali 
instead of some other term nearly importing the same 
thing does not constitute a difficulty in the way of 
giung the purcl aser possess ou. Iiuieemooddeen 
Darooah r Ashrup An KnAN 10WB. 270 

3 1 Purer to gobth* nd 

cert Jicate — The Court in construing a nlo certificate 
refused to go into facts lying behind It for the 
purpose of contradicting its terms. I ALLAlllssEssUR 
Dru c Doolar CnAND Saiioo 22 W It, 181 

See Tearse SIonUN JIOokerjfe r Gosto 
Be HART Det 20 W R 104 


-rower oi Coart to nmenc 

certificate— Cm/ Procedure Code ISoO i 2o3 ~ 
A Court is not legally competent to male an ex pa t< 
cider amen hog a isle certificate granted under A el 
>111 of IS 9> « 2 9 Bccnoo Nuvdcn StNuH f 
nus ox 2317 E. 30! 
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CERTIFICATE OF SALE —concluded 

5 Inaccuracy in sale certificate 

— Fxlraneout evidence — IV here a sale certificate 
though containing errors uas accurate as to any 
part of the Rescript on of the subject of rale and 
conld be used to identify it with the assistance of 
extraneous evidence such evidence could be weened 
to show what was intended to be dealt with Maxes 
bon i Rasdeepa 25 W It 401 


CERTIFICATE UNDER BENGAL ACT 
VII OF 1880 

See Limitation Act 1877 8 14 

[ILK 20 Calc 284 
See Cases under Pubiic Demands Pe 
coyest Act 


CERTIORARI WRIT OF— 

1 High Court s Criminal Pro 

cedure Act X of 1875 — The power of the High 
Court to issue a writ of certiorari was n t taken an ay 
by a 147 of tho Hi r li Courts Criminal Procedure 
Act X of 1875 Reo r IUmdas SamaxdaS 

[12 Bom 217 

2 Removal of cage from Small 

Cause Court— Letters Patent cl 13 — Inability 
of Small Cause Court to ssue commission — The 
Bombay C>urt if Small Causes is subject to the 
superintendence ff the High Court within the mean 
ing of cl 13 of the I ittera Patent of the High G< urt 
and tho latter liaB thcrefirc power for purposes of 
justice to remove a case from the Small Cause Court 
and itself to try and determine such case The inabi 
hty of the Small Cause Court to issue a commissi in to 
examine for the defence witnesses residing outside its 
jurisdiction though net in general may nnder pecu 
liar circumstances be a good ground f< r granting an 
order to remove a case from the Small Cause Coart 
into the High Court Terms upon which such order 
will be granted Pirbhai kmujl r Bombay 
ILkoda and Centra! India Railway Company 


3 Act IX of 1350 

* 54 — A writ of certicran lay as of course to 
remove before judgment all cases commenced in the 
Calcutta Court tf Small Causes subject to the limit 
ation imposed by b 54 of Act I\ of 18oO unless such 
eases fell within the usual exceptions recognised m 
English practice so far as such exceptions may be 
applicable to the High Court Fulans r Fentx 
BE LAB AND ORIENTAL fc TEAM SHIP COMPANY 

[1 Ind Jur O 8 88 

4 Act XXrioflS64 

• 7— It u no ground for removal of a cause by 

certiorari from the Court of Small Causes that a 
dub cult point tf law is likely to be Involved in it 
Tho jr per course la to apply to the lower Court 
under * 7 of Act XXVI of 1864 Madhub Kissen 
sett v Gouk Soondbs Sett Cor BO 

® ■ — ~ Police Act xm of 1858 

B 1U— Ccn i eiurn on mer ts— Error aide i» e» t n 
merits Aff lar ts Use of— S U1 of the Ieheo 


CERTIORARI WRIT OF — concluded 
Act (\I1I of 18 d 6) did not give jurisdiction to th« 
High Court when a case was brought before it oil 
certiorari to enquire whether the Magistrate had 
come to a correct conclusion as to the guilt <r mac 
cence of the prisoner The object of that section was 
tj limit tho objections to a conviction to some snbetau 
tial tnentcrious ground inch as want of jurisdiction 
or the like and to prevent a conviction from being 
qnashed on a mere error of form or of procedure 
But the section did not gne the High Court suy 
right to interfere on the ground that the Magistrate 
had come to a wrong conclusion on the question of 
the guilt or innocence of the accused person Though 
affidavits may be used to show a want of jurisdic 
tion in a Magistrate even though such affidavits con 
tradict for this purpose the finding of the Magistrate 
they cannot be used as affording materials for re wea 
mg the Magistrate s decision on the merits Keo r 
Natuolal Pitambar 10 Bora « 


0 . Buie nisi to quash 

tion— Practice— Where : 


morea lor me certiorari euouiu 

Court before the motion for the rule nm i» 

B '“ r Jur „ 6 M3 

7 Power of High Court t° 

quash conviction — Bengal Act IV °J 
ts 68 154 and 117— Municipal Commutf*# 

power of the High Court to quash proceed P 
certiorsn is not affected by the _ n _„ r 

» 117 of the Municipal Act and if it ehonld »PP» 
either on the face of the proceedings :or upon am 
" 1 the Commissioners have acted w tno 
... »».i of jurisdiction the Court tditn 

hcHSO Lax Bose r CoRro ration 076 

OF CALCUTTA I L R 11*16 


[ILK 31 Calc 133 

See Cases under Bengal C«s Act* g 

Ace Bombay Local Funds Aurora ^3 

II A 17 Bom £4 422 

See Cases under Contract Act » ^ 

Illegal Cos iRACie—IwsoAL 

” 

See Cases under Small C> I“ CoCI1 
MoprssiL— J uRisnicTiov ^ 

1 Liability to pay W+Tjj that 

r under Itstcadar — Contract ^° 6 a y t UuBfd 

(Le e.re •« !»«' <» 
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CeSE — routine I 

th *c holding under them could not be liable to plain 
tifT* claim and tl at the liability f the defendant 
whether they be lee* -s or m rtea ecs under the 
tmwadars must d pend firstly on the liability of 
the biswadara tbitntilvca and secondly tn the 
terms of tl e lease c r m rtgage under which they 
arc found to be in jxssission DiItrvEE Ram c 
Mooblee Iihce 3 Agra, 325 

2 Contract to pay 

— \\ hero the talukbdar ha* engaged to pay certain 
Ctsses fer roads achat Is etc he cannot recover th m 
from the biswadars unless they are hound to pay 
them by s me positive lavr or have eu' , a' , tvl it have 
consented to d> s> nor is any individual tiawadar 
bound to pay merely because his ce partners hare 
a-recd to pay or have paid them Dhc EE Pam e 
SJcorlee Dntu 2 Agra 326 

3 Cess not sanctioned or taken 

Into account in fixing Government re 
venue— R yht of su t —A suit cannot he main- 
tained for a eesa which sunt as owed nor sanctl ned 
nor taken into acc nnt in filing the Government 
revenue at the settlement Uisuarct Veit r 
Beetct. Ml-SEB IN W 40 

4 Alteration of rent by pay 

ing ul diflerent coinage— Extra or illegal 
cut— Pent is not altered by being paid in a dif 
ferent coin — ctx in kuldar ineteao of sicca rupees j 
and the apparent addition of one anna per rupee (the 
difference in value between the two lands cf rupees) 
Is not a real addition to the rent ntr is it an extra 
cess of an arbitrary nature or an illegal character 
Roocua Ram Misseb e Naoa Doss 

[3N W 02 

5 — llight to levy cesa — Alter ce 

of any contract to pay — A Government lessee is 
not entitled to irae for a declaration of his ri»ht to 
levy a cess upon a jotedar who grates l is cattle on 
lui own jote within the precincts cf tl e lessee a 
tnehal there being no contract betw ecu them whereby 
defendant is bound to pay such a cesi DhCgze 

ftUTll EniKDAB B RAIIHABAIM MURDtTB 

[OWE 299 

6 Consent of raiyat 

to pay abuab or test — If a tatnmdar demands a 
cess over and above the original rent and the raiyat 
consents and contracts to pay it this demand and 
the old rent form a new rent lawfully claimable 
under the contract JEEATOOIXAH Pasaua ice r 
JtJOODINDKO N A RAJS Roy 23 W E 12 

7 ■— — Madras Rent Re 

corery Act t li—TTater'c tl— Tenants — Cvll 
vat on improved by « ater talen from landlords 
tank — A landlord has a right to charge water-cess 
when his tenant cultivates a wet crop tn dry land or a 
second wet crop on wet land by means of water taken 
frem the landlord a tank ThayamIiae Mrrm 

[X. Zj. E 10 Mad 282 

8 — Cesfess on debutter lands— 

Owner and holder —Tey d i 1\ oj 1S80 

«. C— R u^al Act IK f lS'Oeenttiuiliteathej y 
meat of the cessca by pers us biutfi utlly interested 


CESS — coni n«ei 

in the land in respect of which the cesses are levied 
The word* owner and holder in a of that 

Vet are not limited to any one person nor for 1 
th purposes of that section must the owner he in 
actual p ssctsion lie jlaintiff ivli> was a patmdar 
of tbo defe i dants lias ing paid eertniu cesses in 
respect of what he described in his plaint to ho 
debutter lukhiraj land* lying within the ambit of 
bis patm sued the defend int to reerver tin. amount 
f surli cesais The defendant admitted that he wos 
propri tor of the estate in which the lands were 
situated but dimed his liability for the ceases Meld 
that the defendant was not liable to pay til amount 
of the ceaies but that the person liable was the idol 
through its slicbait or s me person in receipt of the 
rents and profits of the land or s me person in actual 
p sscssi n of the land in occup iti m of it GoPAIi 
UtCVDEX SineAK r Aduiraj Aftab Chard AJah 
tab ILK. 20 Calc 74.3 

9 - Abwabs paid before Perma 

nent Settlement— Re ny Reg Till of 1793 
t 54—Beng Reg IT of 1794— Beng Reg T of 
1312 t 3—Reny Act Till of 1399 t 11— Act 
X of 1 So 9 s 10— Contract Act (IX of 1372 ) 
s 23 — Where it is act actually proved that abwabs 
have been paid or have been payable before the time 
of the Permanent Settlement a landlord is not legally 
entitled to recover them as a ainst his r&ijats even 
assuming that by the eastern of the estate the raiyats, 
and their ancestors before them 1 are for a great 
number of years paid such abwabs Setnblc — ihafc 
a claim for the recovery of abwabs existiug before 
the time of the rirmancnt Settl ment w uld not be 
enforceable Cbultan JIahton « Tilbedabi mnoh 

Cl L E 11 Calc 175 
In the same case in the Pnvy C nncil Meld 
affirming the Hi 0 h Court decision that payments 
over and above rent and described as alwal.s in the 
zammdan accounts for which as abwabs the tenant 
was sned were held to bo rightly treated as abwabs 
and not as forming part of the rent fixed Thev were 
held not to be recoverable fro® the tenant although 
they had beeu paid for a period of unknown Jen<-tii 
and according to a long standing practice n t having 
been if payable at the time of the Permanent Settle 
ment consolidated with the rctiUas they tl ould liavc 
been if then payable undw t 54 of 1 egulali n A 111 
ef 1/93 ftot having been sj consolidated they 
could not bo recovered Under t Cl If not payable at 
the tune of the Permanent Settlement they came 
under the term of new abwabe and in that case 
were illegal under ■ 55 TilCMDabi Stvou r 
Chcihan Mabtoh 1 L R 17 Calc 131 

[UB.16X.A 153 

10 Illegal cess— 

Alt alt— Bengal Tenancy Act (TJII of 1SS3J 
tt 74 1"9—Be g Regs Till of 1793 t 54 Tof 
1812 st 2 and 3; and X T III of IS 12 t 2 —What 
is or it not an abwab must depend upon the circum 
•tarees cf each particular case m which the question 
arises. Where by a ksbnliat dated 1869 the defen 
dant as h H t of a m kursn tenure agreed to pay m 
cert in fixcl sum as reut and alsv certain items 
designated tchwan and salami it was held that tbey 
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DESS — continued 

were not illegal cesses within the Full Bench ruling 
of ChuUan Mahton v TtluXdari Singh I L R 11 
Calc 175 not being uncertain and arbitrary in their 
character but specific sums which the tenants agreed 
to pay to the landlords and the payment of which 
no less than the payment of the rent itself formed 
part of the consideration upon which the tenancy w as 
created and which were in fact part of the rent 
agreed to be paid although not so described they 
were recoverable therefore under Reg V of 1812 
Pudmanund bison Bahadur r Baij Nath Simiit 
n Ifc R 15 Calc 828 
11 — Ctts Act (Bengal 

Act IX of 18SO) — Tull to Demand} Tecoserjf Act 
(Bengal Act T 11 of 18S0) t JO — Personal dell— 
Be cot try of cesses — Property belonging to a 
person not recetded at proprietor — An amount due 
on account of cesses under the Bengal Cess Act 
1880 ib only a personal debt and cannot properly 
be recovered under the Public Demands Recovery 
Act 1680 from the property on which it is assessed 
when such property belongs to a third person who 
may not hai e been recorded as proprietor under 
Bengal Act \II of 1876 Shehaat Hosain r 
Sabi Kar IIE 10 Calc 783 

12. Construction of 

Act 2 lI Y of 1844 abolishing cesses on trades — 
Bombay toim duties — * On a question whether a cess 
of two annas pei candy on all cotton bought in and 
eiported frera Br< ach paid by the buy er according 
to usage from time immemorial to a temple in that 
town was abolished by Act MX cf 1844 — Held 
that it was a cess of a mixed kind local and indirect 
Upon the trade of a cotton buyer earned on in 
Broach attaching when he bought cotton m that 
town for exportation and that it fell within the 
meaning of that Act so that the right io claim it 
had been thereby abihshed RaitanRaiii e Mo 
rcseiii Company ILR 14 Bom 620 

[L B 17 LA 103 


13 Illegal cess — 

Asul and ahtcab — Bent — Bengal Tenancy Act 
(Pill of 1885) ss 3(5) 74-Beng Beg Jill of 
1793 ss 54 55 57 59 6l—Beng Reg V of 1812 
ss 2 3 — In a suit for rent at the rate of 5122 2 
per annum the deft nee was that the yearly rent was 
not B22 2 but li 18 10 0 and that the difference 
Was made up of certain illegal cesses such as sarak 
xi eg and kburueh which had been paid for a long 
time with fhe rent and without specification m the 
rent receipts Buth the lower Courts found that 
R18 10 6 was the defendant a asnl jama Held 
by the Full Bench upon a review of the history of 
abwabs that the amounts sued for under the head 
<f sarak neg and khnruch were abwabs and were 
therefere not recoverable and that all additions to 
the actual rent under the denomination of abwabs 
ore illegal and any agreement to pay them is void 
Pudma \ in f S nah v Baij hath Singh ILR 
15 Cal Bag dissented from Per Pethebah 
CJ— T he law whether under the Regulations or 
the Bengal Tenancy Act or as laid down by the 
Pnvv Conned in T lukdhari S ngh v ChuUan 
Mahton I L 11 17 Cate 131 Z, B 16 1 A 


CESS — continued 

152 is the same namely that no lmpesifirn uodv 
any name whatever shall be recovered from the 
tenant fur or on account of the cccupati m ct tenor 
of the land beyond the sum which ha* been fired for 
rent whether that sum has been paid by agTceoimt 
or by judicial determination between the landlord 
and the tenant Any contract whether e*P KH cr 
implied to -pay anything beyond that sum underbuy 
name whatever for or in respect of the occnpsn m 
of the land cannot he enforced The case of Puama 
nund Singh x Baij Hath Singh 1 L B 15 Calc 
829 has been ov crrulcd by the Privy Council i 
Ttlvkdhan Singh v Chilton Mahton 1 L f * 
Calc 131 LI 16 1 A 15° Per GeoseJ-N 
n any gn cn case the Court finds that auj particular 
dum spcclhed in thelease cr agreed to be paid 11 J 
ful considiration fer the use and occupation oi » y 
land that is to My if it >s really part c f the rent 
although not described as such the Court wc 
justified in holding that it is not an ab«ab w 
recoverable by the landlord Pudmanimd St g 
MJ.si III 15C.K s2 'S , ““ l 
Racha Prosad SiNon r calc , 720 

14 — * Chouhdari tat 

~Abi cab -Tillage Chotchdars f */*“/*' f.i 
PI of 18*0) Suit for arrears of ehoickideri w 
payable by patmdar under patni settlement 

Oft Amns AH frui C/ISM" 2 W ;i; 

74— Bengal Regulation Till of 1793 »i & 

65 . — In a suit for arrears of chowkidati i tax P a J ^ 
by tbe patiudar under the patm „ t 

defence was that it was an illegal ce, “ cn t cf 

be legally recovered. Held that as ifte . ))t 

the chowkidan tax was one of the ie ™ a °‘ v.iVem 
settlement itself which was entered into 
parties competent to contract ana was ma ,„y gr( , 
able consideration and the patm . iwtiti 

tbatpatm talukhs shall be deemed to b 
in perpetmty according to the tenns of „ rf r »» 
ncS. ™drr»b..b Ib.y me b.ld" ” a ' .. 
lb. .nn.1t which tbe retadH "B?"' “ 2 ,f 
chowkidan tax is paid quite ss mucli ^ ,t 

the occupation of the property a * * ..uprfound 
expressly called the rent and is P art . g bwsb 
rent quite as much as the latter jt ,s n a }« v 
and ib therefore recoverable £urnc« y 
Koomar Peirresh BaramBoy I Z B 
followed T, l«*dh art Singh v Ch uUe* ^ 
I L S 17 Calc 131 and Badha Pros d , rtlD 
v Ealiotcar Koer ILR l?£ a jg.i\ S 
gunhe'L Pudmanund Singh v Bay i.jivCUt 
I L B 15 Calc 828 referred to 
Khan Bahadur t TmxHAMsnrt^ ^ Cfllc . 680 

Bengal WV, 

Act (VIII of 1685) ss 74 and J7S— 
payment of ebteal— Permanent *f*? r ^* lbt kifco ,ljl 
defendant a darpatmdar «<irnUted „ q0 ,„ 

for the annual payment of B4 m’jenei rfj?oh 
tides of jack fruit bamboos and ■ *»* t frc» 

tion was contained in a clause perfectly d«« ^ ^ 
that containing the payment of i . -t Ration “ * 
able quarterly J 7eld (.) nch ■ 



( ) 


DICIEST OF CASES 


( It) 12 ) 


•CESS— ecnefufed 

sfipulatnn f r the payment of an abanb ( ") astipti 
•lati n f r the pxynMi t of an ab ab under a pi run 
nent m kuran lease is a all 1 and i "4 f the Bn gal 
Tenancy Act d s n t ntr 1 s 1“9 of the Art At 
tannlla Khot v T rthalatht I J R *2 Calc 
5W and At Ii/a Cf i rn Bose v Ti Iti D rs Sartor 
2C IT 1 543 r ferred to and f JUiwcl Basanta 
firmer Toy Chowdri] v Promotha h nth Bhatta 
■oharyee I B It 26 Colt laO distm».\ii&h\.d 
Keishva ■Ckavpra •'in r SrsniXA ^oovDrRY 
Das ee I Ii It 23 Calc 611 

{3 C W N 608 
16 — ■ — ■ — - SUpnlat on for 

pavment of eenei — Pent — Bengal TViictu y Act 
(till of lSblJ t 3 el 5 tt 170 105 — Where it 
t»b« stipulated in aratm lease tl attl epatnidarwas to 
pay on bcl alf t f the zammdar two nuns f money one 
sum as cesses upon the property to the Collector 
and another sum as expeua g for the maintenance 
of a anaijid on the property to the pirty who "hid 
■to condnct the expenses of the masjid respectively 
Held that the two items of money are lawfully 
payable on account of the use and occupation of the 
Band and are therefore rent. Atsaitullah Khan 
Bahadur v Tirlhalathini J L R. 22 Cale 6S0 
and Rutnetiur Biticas v Huntk Cl under Bote 
I B R 11 Calc 221 distinguished MonznCT An 
r Mahomed Faiztixah 2 C "W N.. 465 

See Basakta Kriuai Dedya r Asrtttostt 
•C ncciEnBum I L. It 27 Calc. 07 

[4CWN,D 

CE69 ACT 

See Benoax, Cess Act (Be>oai. Act IX 
op 18S0) 


CESSEIt PROVIBO FOR— 

See R n.t— Coystbcctioy 

[12 B L. R I 


CESSION OF BRITISH TERRITORY TN 
INDIA — con hided 

is erroneous MI ere an ■objection is taken to the 
temtonaJ jurisdiction of a British Court ou the 
ground that the territory oxer which the jurisdiction 
of the Court extended lias been ceded to a foreign 
piwcr swell a cession must be rcgulailj proved 
and cannot be established by uncertain infei cnees 
firm equivocal acts An agreement on the part of 
the Go\ eminent of India purporting to transfer certain 
Tillages forming part of a Regulation province witl in 
the Bombay Presidency and aubjeit to ordinary 
British jurisdiction to the extraordinary jurisdiction 
of the 1 olitieal Agency of a Ivatire State does not 
constitute a cessim of teiritoij A re-arrangemeut 
of junseb hon within British territory in India by 
the exclusion of accrtain district from the Regulations 
and Codes there in foiee and from the jurisdiction 
of all the Hi~h Courts with a view to the establish 
meat therein of a nati> o jurisdiction under British 
supervision and control cannot be earned out except 
by legislation under the proi mons of the Impcml 
Statutes 3 4,4 Rill 1\ c 85 a 43)24&2S1ic c G7 
a. 22 and 24 L 25 1 ic c lOf s d The Governor 
General in Councd being precluded by the Act 24 
lie C.G7 a 22 from legislating directly as to the sove 
rcignty or dominion of the Crown over any part of ita 
territory in India or ss to the allegiance of British 
subjects cannot by any legislative Act (eg by The 
Fudonce Act of 18»2 s. 113) purp rting to make a 
notification in the Government Gazette conclusive 
evidence of a cesBion of tcrrit r\ exclude juhcial 
enquiry os to the nature and lawfulness cf that ces 
non. W here the foundation of the jurisdiction of a 
British Court over the subject matter of a suit and 
the parties thereto is territorial and the territory by 
a valid cession ceases to be British the junsdictim 
of the Court Can no longer be exercised whatever be 
the stage or condition of the litigation at the time of 
such cession DauoduaR Oordhav r Detravi 
Ka>-ii L L R. 1 Bom 307 

[25 W R. 291 L. R SLA 102 


CEBSION OF BRITISH TERRITORY IN 

INDIA. 

L Evidence of cession — Transfer or 

re arrangement of jurndiction t» British territory 
Statutes 3 $ 4 IPtll IV e, 85 t 43—Sta 
tales 21 !( 25 V , c c 67 e 22— Statute! 24 
<f- 25 Vic. c 104 t 9— Evidence Jet * 113— 
Affect of teuton of territorial junsdict on — The 
power to cede territory was not one of the powers to 
v! ich the Secretary of State for India in Council 
succeeded under 21 A. 22 lie c 10G when 
tho Government of India was by that statute trans* 
fmed to Her Majesty inasmuch as such a power was 
not possessed by the hast India Company Damodar 
G oRDnAN r Gakesh Deobam 10 Bom. 37 
Held on appeal to the Privy Council as follows — 
Semite — That the general and abstract doctnne laid 
down by the lli„h Court at Bombay that it is beyond 
the power of tho British Crown without the consent 
of the Imperial I art lament to make a cession of 
territory within tho jurisdiction of any of the British 
Courts in India in time of peace to a foreign power 


2. Power of Crown to cede — 

Held, that the British Crown has the power without 
ihc intervention of the Imperial Parliament to mske 
a ce sion of territory within British India to a foreign 
prince or feudatory The opinion expressed by the 
I rivy Council in Damodar Oordhan v Bee ram 
Kan] i IBP 1 Bom. JG7 folliwed Question as 
to what amount to a cession in sovereignty discussed 
Lachmi liARAnf r Pabtad fcxxorr 

[X. D. B^ 2 AIL, 1 

CHAIRMAN 


See Couyayy — Meetings avt> \ cnv<n 

[I D II., 15 Bom 104 


- of Municipality 
See llrsati He ncrrhi. Act g 4r 

[I D n. 20 Calc, 448 


See Caicctti MrnnJUL Coyiowdatiov 
Act a. 21 

[I L B 10 Cfllc 102 105 note 

I It It., 22 Calc. 717 
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CIIAlRM AN— concl tided 

See Limitation Act 1877 art 30 

p LE 22 Mad 342 

See Maoist hate Jurisdiction os — 

GENERAL JURISDICTION 

PL B 16 Mad 83 

See bPECWiC Kiun Act « AS 

[I L R , 10 Calc 192 195 note 198 

CHAMPERTY 

&ee Conte act Act, 8 23 — Illegal Con 
tbact3 — Against Public Policy 

[IL R 18 Mad 374 

See Contbact Act 8 23 — Illegal Con 
tracts — Generally 

[X X. R 6 Calc 4 

1 ■ ■ Maintenance — Void agreement 

— Alienation by Jltndu mdow — Waite — A Hindu 
widow as tbe heire a of her husband sued Ins four 
surviving brothers who retained the enjoyment of 
the whole joint estate for the recovery of her Bhare 
t\ bile the suit was pending on the 24th April 1859 
she entered into an agreement with the defendant 
O by which, after reciting the nature of her claim 
and stating that she was too poor to proseci te it 
she assigned to him all she might be entitled to 
receive from the joint estato in i ight „f her deceased 
husband together with all interest and accumulations 
thereon and all advantage to be derived from the 
suit about to be instituted by the defendant O and 
she appointed him her attorney to institute and carry 
on any suit in her name for recovering her right and 
share in th property it being agreed that ho should 
retain one moiety of what might be recovered abso- 
lutely for his own benefit as remuneration and out 
of the other moiety should repay himself such ums 
as he might from time to time have advanced or paid 
for her maintenance with interest at 12 per cent per 
annum and also all such sums and costs as he might 
from time to time have advanced or been put to in 
carrying on the suite with interest at 12 per cent per 
annum and should pay over the re idue to the widow 
herself Subsequently that suit was withdrawn In 
May 1859 the widow by G filed a fresh bill against 
her husband s surviving brothers for recovery other 
liu band s share in the estate together w th accumula 
tions and in August 181 1 obtained a decree for a 
large sum of money out of the joint estate — the whole 
to be enjoyed by her as a Hindu widowinthe manner 
prescribed bv Hindu law By a deed dated Novem 
her 14th I860 O assigned bis interest under the 
assignment of April 18o9 to H S the defendant 
In a suit brought on the 22nd February 1866 by the 
reversionary heirs of the husband in the Court of 
the Principal Sodder Amcen of Hooghly against the 
widow o and U S the last one of whom alone 
re ided in Calcutta which suit w as on the 23rd of 
Apnl 1SCG removed into the High Court on the 
npplieat on of O and II S it was pray ed that tbe 
agreement of April 18 9 and all Vui assignments 
that might have been made be set aside as void and 
that the money shmld be paid into Court and kept 


CHAMPERTY— co«(» tived 
there during the life of the widow defendanf for tfes' 
benefit of the reversionary heirs and in order te 
.prevent waste Held by Phear J the suit being 
one to prevent contemplated waste was not barred by 
lapse of time The agreement of 4th April 1S59 
was void as being without definite consideration an<! 
bong in the nature of a gambling transacti >n nrt 
valid against heirs under Hiudu law and it was also 
void being of a champertous nature and Contrary w 
public policy The law which forbids and aVoiM all 
acts contrary to public policy and subversive of the 
general interests of society is in force m this cr untry 
Independent of the Charter there is a power inherent 
m any Court of Justice which receives its authority 
from the State to make the interests of private per 
bobs subordinate to those of the public and tots 
care that where they are in conflict the latter shou 
prevail Held on appeal by Peacock CJ *“ 
Macphybsou J that the suit coutd be maimj 
for the relief sought and for the protection of tne 
property that the deed of the 4th Apnl IN* 
far as it related to the moiety of the property 


signed to the defendant O absolutely v 


not bind 


mg on tbe plaintiffs or on the persons who °P , 
death of the w ldow might succeed to the pr P J 
of her deceased husband Though not void o 
ground uf champerty it was an unconscionable 
gam and a speculative rf not a gambling con 
and there was no necessity for such an alienat 
the widow But so far as regards the assl ? I ““ opn , fr 
the moiety as security for the advances and c 1 
which G or his assigns might reasonably a r 
perly make or incur for the maintenance of the 
lor carrying on the necessary proceedings to. se- 
ller rights with 12 per cent interest on such • , 

it was not void but created a charge upon mm J 
which was binding upon the reversionary b ^ 
husband to the extent of such advances an pe lt 
There was legal necessity for such cuMg 
affected the moiety both of principal and accu flf 
tions Held by Macfhebson J the wcw 

Apnl 1859 was v id by English law a* bein 
gambling transaction and contrary to P 
and illegal Geosb t AmibtamatiDaM" ^ 
[4BLB,OC,l 13W K. O ° 

2 Assignment of 

in consideration of defendant j 
suit at his own cost the Brahini . a ^ w 
Hindu widow together with the next h«r J 
assigning to the defendant a detmtter « ^,1, 

deration of the defendant conducting a n, n «i 

proceedings for the ejection of Brahmi ^ ^ 
then in occupation as poojarics to c tjot 

ship of the idols and upon the coupon i » { 
should thereafter conduct such worship rthj f 0 rh» 
the proceeds and offerings retain tn«c rcn min 
own pnrposis and for hospitality naapy , ni j I he 

ing fourth for the maintenance ot «* ’V, the pur 
heir Held that the assignment was v Tl *d 

pose for which the lan ds were ded^ ^£, 0JI «d 

for and that although the tr 5 n f r ct ' «tmg » *’ 
to champerty that was no ground * property 

invalid. An assignment between Hindus Jfcfci 
the subject mattw of htigatiod on 



( 1043 ) 


1YI0E.VT 01 C4SE3. 


( 104C ) 


CHAHBERT Y — cent *ued 

W'nrtitnt* champerty »» net on that gnnnd lnrahl 

JisCfirpr OnutAEr* r LovEsAmi Gebee 

[Marsh 303 3 Hay 160 

3 Bond given to eecure money 

for litigation.— A suit will lie on a bend given for 
the purp.se cf securing mmy to be expanded in 
carrying <n law proceeding* 'NoBEB'l CurvDER 
CnOS* V RAMGOOEBVATltGorB 

[W It. 1864 63 

4 . . Transfer of property for 

purpose of litigation — 1 The Cmrta will net inter 
tcre when a transfer it ctmplcted »t once —e 7 
when a tarty bay* a certain »li»re of a litigant • ruk 
and itands cr fall* by hi* purchase haring only the 
fi bt to newer lus tliare fnm tbc party lump if the 
latter win hu case and haling no claim at all if the 
Court* decide a-ainst lnm. Q are — It hether in 
the inwnttUtccf the law in India (18C4) champ rty 
can be I loaded at all rrxCUAEri. Miicomoak r 
hoornVmEoi "W B 1864 300 

B - Tjiot in Bengal. — Held by 

fLOTM J (Macthebsoy J dissenting) that there 
is no law against champerty cr maintenance in 
lien gal risen Cowbee Maniocs r^hiiE^Cn^BS 

Assignment of interest for 


purpose of litigation -Qwrre-Whitte chain 
w-rty cr maintenance according to Fnglish law is 
f rbiddcn by the law of India Where A tact in 
rispcct of bit own interest for the vitiation of a 
contract made for him by B as agent only the assign 
ment of B a interest m the agreement in cider to 
enable A to bring bit auit is n t champerty or 
niamtenance Fucnra r Kamila > AiCKEB 

p W K. P C 33 8 Moore s I A 170 
Jeononrn Lal r Bcddujc Koeb 

[OWH 243 

7 Agreement against public 

policy — f oui agreement — B entered into an agree 
ment with O that if a suit which wit then abo t to 
be Lruu-ht by O for tl e recovery of certain lands 
should be decided in favour of O It was to ray <7 
U9 j and O was to make over to R 1 alf the land 
rcc vered It wat to ray 11 0 in certain prop rtiont 
which R wat to lose if the suit was not decided In 
favour of O O recovered the land and It then aned 
1 1 m upon the above agreement htmhlt — That the 
ngrecincnt was njt void on the ground of champerty 
at any rate that It waa capable of explanation by i 
t nalderati n of the surrounding circumstances which 
the plaintiff should haie had an opportunity of 
Living in evidence IUmrav Khcyderat r Govrvn 
I asobhet 8 Bom A C 63 


8 Maintenance— ^pjiftea/iow of 

lam of champerty— Duty of Court— Specific per 
formance of lease savouring of champerty —The law 
of England ai to the offences of maintenance and 
champerty dees not apply to natives of India In 
dealing with objection# to their contracts on the 
ground of maintenance and champerty the Conrt 
must look to the general principles regarding public 
policy and the administration of justice upta which 


CHAMPERTY— continued 
that law at present rests To constitute mainton 
ance improper litigation must have be n stirred up 
with a bad motile fer purpeses contrary to pnblic 
j« licy and justice Champerty is a species of 
maintenance and of the same character but with 
the additional feature of a condition or bargain 
] roviding for a participation m the subject matter 
of the litigati n Specific performance decreed of 
a lease though the lease formed part of an arrange 
ment whereby as a eonsidcratien for the lease tho 
ilaintiff was to lend the defendant money to enable 
him (infer alii) to c( mmence prcceedings against 
the then tenant of the subject matter of the intended 
lease Pitcuakutti Cdetti r Kauai. a Nayakkah 
[1 Mod 163 

9 . Agreement to carry on law 

Btlit — Pu'l c policy — One 31 H being apprehen 
sive tliat (in consequence of an action of trespass m 
tho Snprime Court which 1/ R and A R had 
brought against P P) he was in danger of being 
deprived of a piece of land of which lie was then 
possessed entered into an agreement with A N that 
lie K A *h nld conduct the rending case at bis own 
ersts and necessary expen es and that after 31 Jl 
ah uld have proved tliat tho piece of land was his 
s-ile property K h and 31 H ahonld erect a build 
mg on it at their j int expense and that the rente 
and profits of such building should be enjoyed by 
K \ and 31 U jointly during tho lifetime of 31 IT 
after whose death the property with the budding 
was to be the sole and absolute property of A" Y 
Held that the above agreement (when considered 
in connection with its anrrounding circumstances) 
did net savour of maintenance cr champerty nor 
was it vcid at being a-minst public policy The 
question as to how far the English law relating to 
maintenance and champerty is applicable to H indus in 
the presidency towns considered Quart — Whether 
that law was ever applicable to cases where pecnm 
ary assistance is afforded to defendants DAMODHAH 
Mamayji t Kauabdas Karakda 

[8 Bom O C 1 

10 Invalidity of contract on 

ground of maintenance— Agreement aga nst 
p Ilia policy — A ci mraissarint officer named 3Z 
had a butler named L who was empl yed to put 
f rwanl with the money of 31 cr his own various 
large contracts Two accounts weio opened in several 
houses of agency in the names of V and L To 
secure himself 31 caused A to execute a will leav 
ing Ins whole estate to 31 Testator and legatee 
perished tegether In the Persia steam ship in 1664 
The Administrator General of Madras administered 
to L ■ estate but the personal representatives of 
31 contested the ngl t of the Administrator General 
to pay over the fund to these of A The result was 
tlat As representatives were reccmmended by their 
attorney C to apply to one J (the present plaintiff) 
who was also a client of C a for the ncecsary funds 
J consented to advance money for the purpose of 
the suit and on the 28th July 1809 a so called deed 
of mortgage drawn up by C waa executed between 
the present defendants as mortgagors and the plaintiff 
J ii mrt agee whereby in consideration of an 
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advance of the sum of 115 000 (the receipt of HI 800 
of which was by the instrument acknc w 1 edged) to be 
made by J to such ntti rtiey as he should select before 
the 31st of Decimlnr I860 the defendants mortgaged 
everythin,, winch they might be entitled to recover 
by suit tht mortgage to be defeasible on payment of 
«0 per cent cf what they nu^lit recover Lj suit and 
a further «0 per cent upen all to which they might 
be cutitled as the persms entitled to X s estate 
■They als covenanted to repay the money lent with in 
t crest The present de fen (Lints eiiccci ded in the ir suit 
agaiuat the Administrator General and this suit was 
brought by J to recover a commission of 50 per cent 
on the sum recovered and the sums advanced, with 
interest Defendants denied that plaintiff had ful 
filled lus part of the agreement and alleged that in 
consequence cf Ins neglecting to supply funds they 
had been c mpclled to borrow of a third party They 
als> jtcadul chat the agreement was void fer chain 
perty aDd maintenance Held that by the law of 
England which pi evaded m the present suit this 
contract was clearly void being emtrary to the plain 
provision of the c tuition and statute lair against 
maintenance and that it was also void as being con 
trary t > public policy The Court further found that 
the plaintiff bad failed to fulfil his part of the con 
tract but allowed him to recover the sum really 
adranced by him n 1(2,200 with interest 2tVLZA 
Jamnji Pyeb Ah r Iacau Kadab Bi 

17 Mad. 128 

1L Contract with a litigant to 

supply funds on security of property in 
dispute— J/ainGnonee — A contract mule in good 
faith by a person with a litigant to supply him with 
funds to enrry on the HUit on the security of the pro 
perty in dispute w ill be enforced Such a contract is 
distinguishable fnm an oflicious intermeddling in 
the suits of ether persons or acts tending to prevent 
unneetBsary litigation Quirre — Whether contracts 
involving maintenance and champerty as those 
offences are defined by English law will be enf reed 
Jvurnoo Laii, r Bddueb rBBsnAD 11T "W 1 

12. — Purchaser joining In suit 

to recover property — Where the purchaser of a 
share cf land lotus hrs < endor m a suit to rrewi <v bis 
own property his action cannot be termed cliam 
perty JIcsiBAKHun SiMUr r Bdodoy Siygh 

[12 "W E 133 

13 Speculative purchase of 

right of appeal, — Quart — Ought the specnlative 
) urchase of a right of appeal to be recognized by a 
Court of Justice ? Tnori-rCKOTtATn Babebjee c 
Duu-uabun Cuuvdeb S IRKAS CsoivnnnY 

p8Wh 438 

14. Suit by assignee against 

assignor — JTamtenance — An assignee of pro 
perty is not entitled to recover against his assignor 
on the footing of a ebampertous contract In 
assignee of property whoso assignor was not in po s 
•rsson when the assignment was made can only 
recover even from the lands of third persons upon 
showing that he wonld have had a n„Ut to enforce 
specific performance of bu contract aesinat his 


CHAMPERTY — continued 
assignor if the property w ere come bad to the hands 
of the aasiguor Boodiicy Singh r Lctottc 
[22 W B. 635 

16 Alienation by Hindu 

widow — A 2) a Hindu wid>w 1 aving applied tv 

II b to aid her iu leaving the family dw ellin® Jam 
of her late husband (ICC where she allied *»'“ 
was improperly treated and placed under restraint by 
the plaintiff her husbands sole sunning brother 
27 S at lus own cest enabled her to d so. ‘'he then 
applied t > 27 S to advance funds for the payment w 
certain debts incurred by her m consequence of tho 
plaintiff » refusal to pvy her any j>ortionof the family 
estate to allow her a monthly sum for maintenance 
and to manage and conduct f r her a suit which » 
proposed to institute to estahhah her right to « P° rtl ° 
of the joint estate and 27 S consented to do 
certain terms which were embodied m* deed y 
which K D assigned to 27 S all her n-M *“ * 
and interest as widow of O C C m the J«mt ** 
and in the accumulations theieof and in the s 
rate estate of O C C aud all benefit to b« 

from the intended suit on trust first to _r^J' - 
the costs of the suit secondly to retain by J 
remuneration for managing the suit one halt “ , 

might be recovered therein and thirdly to * 
residue as security for repayment withwtee 
per cent of the sums advanced by II S the 
after satisfying all such sums to be paid to** 
Then AT J? with the aid and uad r the »»*£ Jd 
of 27 5 brought a suit against the faaA * » # 
other members of the joint family of G O 
declaration of her rights under the ™11 of h. |tLV , 
R C and for the administration Of OC^ ^ 
of the joint estate The result of this M 

K 2) was (among other things) declared . jj,* 
a Hindu widow to fil 0UQ2 14 
accumulations of the join* property hetw j ibt 
of R Ca and 0 C Ca deaths The tb« 

III Ol 302 14 10 into Court under an order m* ^ 

suit XT J) subsequently obtained an , h , tJB djag 
which she toolc this sum out of Court notwuu ^ 
that the plaintiff applied for aa injunctio t [, e 

her taking it out Upon her obtaining t , w q C 
plaintiff aa immediate reversionary hei g c 

instituted the present suit against A A' 

to restrain AT D from taking the *nj 

out of Court and to compel her to bnuff rfffl rcd 
portion thereof which she might have a rcVv jf 5 

and fra declaration that the assign /following 
created no valid charge thereon > e 
the decision in the case of T J^gmacnt to 

Dos. 43 L R O C 1 

27 JS was not hindmgouthereversiouaryJic^ {y for 

except as regards the charge on . jr ^whclber 
expenses incurred and advances maot J ^ ,„t*rf*t 
by way of maintenance or othcrwil n*« * 

thereon at 12 per cent BlSVCAWA _ JL. 78 
Khavtaiuyi Dasi 

26 — Operation * tr \ 

pendents lite — Cond t o*al tra V m ^*1 wd 
nance — A claiming to be entitled cert^ M * tad 
personal property as heir ofrue Jo thereof » 
under Act XIX of 1M1 to °Miia po*»«» 
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and in order t po vi 1 fnn is to carry rn the litign j 
liui executed an ikranuima whfrrly le purj rted 
to Tt-Iinqui 1 ml cm y t cnc A a m uty of his | 
n It title an! i tercst in the rn pert v w o na Jcra 
ti'm tf the sum f it -0 A a weeing to take all ] re 
p<r * eps at J t l fray all c*pin«ea n cess-iry for the 
n-e a rrv f tit jnpcrtv which was valued in the 
iVmrnanm at ll ^000 A ace nimbly earned on 
tl e anit an 1 mcumal iw! t the ett -nt of R1 700 
bat the suit was ultimatily dismissed Tl e pn petty 
was afUrwanl t»keu peg* hi n of by the Leurt of 
\\ anls on Ik half f one S »ls claimed under an 
alleged ad. pti n by ene 1 the per* n la*t »n p me* 
i in Tl creafter A * Id his interest under tl e ilnr 
iama. which he rained at R. IS 000 to the (laintiff 
fir the mm if HI '00 In a suit brongl t against 
tbe Conrt of \\ arda nt rej resenting S f r the nen 
»itj ef a m irty of the pn perty r it* talne in which 
A refused to ] Jin as j laintiff and was mad a difin 
lant — Held that the suit was n t matntatna! It the 
emteywee by t tn A did n t operate at a present 
tranafiT of the pr petty but only as an agreement Li 
tr infer it on conditi ns which were never fulfilled 
the j laintiff was n t entitled t > rec ver as a-ainst « 
wh i was no party t the d ed Held alar that the 
transaction was void as being contrary to rublie policy 
and one to which effect ought not to be given by the 
Ourt Tan* fcoovDiRK Cnownmui'f r CottBC 
tob opMoiexsivou 

[13 B L E., 495 20 W It 446 

Set Bnocosoo-vDBEr Basse ui r latrn CnrvnER 
Dr rr U B Ij. It. 30 lSWR 140 

17 Suit against public -policy 

—Malitiont »« t ly an ynet of right lo me — Mam 
Itnanre —In tl e case of a person who having been 
defeated In a f inner suit seels out from \ mdictive 
feelings others who he Hunks can establish a claim to 
the property ui dispute and prevails upon them to 
assign to him their supposed rights It would be con 
trary to public policy to all w turli a suit to be 
maintained. Rishonatu Bet Pot r ChCxder 
JIoudb Derr Biswas 23 W E. 105 

18 Bond executed by Hindu 

widow# — Maintenance — i rand — Undue mjlu 
e ce and tl rente — The three childless widows of 
a zamiadar instituted a suit a "am A the rightful heir 
to tl < it husband ■ estate in which they unsuccessfully 
disputed 1 1* legitimacy Previously thereto they 
lad ol tamed advances of money from the present 
plaintiff and executed in his favour an agreement 
and a bond whereby they secured to lnm the payment 
< f large sums in rase they recovered the r husband s 
estate and virtually gave to 1 ini the entira control of 
tl ir suit faubsoqncntly they agreed with the n D ht 
ful heir to compromise the suit which compromise 
1 owever was never acted up in partly owio" it was 
alleged to the a ibscquent con loct of tbe heir At 
th dat of the com prim no the heir who had just 
attained Ins majority an 1 was without proper counsel 
or assistance and acted under threats from the plain 
tiff a powerful and wealthy tanker that be would 
cany on the liti-atinn again t lnm per f ns out n fee 
was induced contrary to his own judgment and sense 


CHAMPERTY —coni nued 
of nght and w ithont any ev id nee that the sum 
claimed was really due t> the plaintiff to execute 
a bond in 1 is favour w] ereby he bound himself 
to pay a large sum of money claimed by the } laintiff 
as being due fn m the widows the plaintiff on his 
part a -rec in" tint he would treat such payment as a 
satisfaction of Ins claim against the widows but 
m ■anw bile that he woul i retain the securities which 
be hel 1 from them In a suit brought by the plain 
tiff against the heir to enf rcc the last mentioned 
bond —Held that the bond was wholly invalid and 
frandnl nt m a-ainst the defendant and that as 
there was no pnvity of contract between tbe plaintiff 
and difcndnnt independently of tbe bond it could 
not stand as a security for anything which might be 
justly due from the widiws Queere— .Whether the 

plaintiff conld have recovered from the widjws if 
they hal been successful again it the heir the large 
sums of money secured by their bond and agreement 
fhe law of champerty and maintenance is not the 
same in India as in bngland The English statute 
with regard to champerty is not npjdieablo iu the 
mifussil in Indu The Indian t urts in every 
transact i in must d ride upon the fact whether it is 
merely the acauwitim of an interest m the subject of 
htigati in bond fide entered into or whether it is an 
unfair or Illegitimate transaction got up for the pur 
pose merely of sp nl or of htigati in disturbing the 
jeaee of families and earned on from a corrupt 
or other improper motive Cbedasidiba Gdettx 
r Revja Krishna Mtrrmr I iea Pocuanja Jvaiker 
[13 R L. R P C., BOO L. It. 1 L A 241 
22 W H. 148 

Affirming tlio decision in the III h Conrt 

[7 Mad. 85 

19 . Agreement against public 

policy — Mo nt enn nee — lfahcioi e prosecution — 
lleaeonalle and proballe cause— Ft notice — Security 
for eoite ly a person not a parltf to the nut — 
In a deil dated 17tU July 1867 it was recited that 
A was ent tied to certain property then in possession 
of D and E and that A and £ her husband having 
no funds to adopt or to commence legal proceedings 
for tlio recovery of the property had applied' to 
C to assist them in commencing and conducting the 
necessary snits and to mala all tli requisite disburse 
merits eenueeted therewith until their 8n&1 tennis* 
twn and that C hnd agreed to d j a > and also as A 
and B had no means whatever to pay to them or 
tin- survivor R1E0 a month until the final termination 
of the litigation Then foil jned the appointment 
by A and B of C to be their attorney to institute and 
prosccuto all necessary suits to sign all paper* and 
dn-uments t) receive all m ncy* and take jossessun 
of all lands etc to whicl A and B might become 
entitled under any decree or ordir that mi^ht 
be made and to appoint attorneys and vakils C 
then cos cnanted to institute and prosecute the necos 
sory suit* and to make the necessiry advances and 
payments and to pay fll«0 a month to A and B 
Then it was agreed that out of the moneys or pro 
feeds of lands etc recovered C should u the first 
place retain ami reimburse hims If all advances and 
payments mad by him with interest therein at 1° per 
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cent m the second place retain to himself by way 
of remuneration for bis trouble and risk one third 
of the nett proceeds of the litigation and in the 
third place make over the remaining twe thirds to 
A and B A and B covenanted net to intermeddle 
with C in prosecuting the litigation that they 
would render him all p seible assistance and that the 
power of attorney given by them to C should be 
irrevocable so long as he prosecuted the litigation nnd 
paid the monthly allowance of li 150 It was provided 
however that if B wished to devote all his time 
thereto he might have the management of the liti 
gatioti but under the control of C and that A and B 
might revoke the power of attorney on repayment 
to C of all money advanced by him with interest at 
12 per cent and tho sum of R2 000 by way of 
liquidated damages A power was also reserved to A 
and B to compromise but only with the consent of C 
unless the sutn to be recuvid on the comprirmse 
should exceed the total amount of Cs advances 
with interest at 12 per cent In pursuance of this 
agreement a suit was instituted m the names of A 
and B against D and E to recover p ssession of the 
property This suit was by tho High Court decreed 
in the plaintiff s favour but was on appeal dismissed 
by the Pnvy Council with costs While the suit was 
in the Court of first instance D and E applied to 
have C added as a party This appl ication was refused 
and J> and E id not appeal from that refusal 
Tending tho litigation A and B brought a suit 
against 1) and E for wasdat nnd obtained a decree 
On the 21st September A and B executed a meme 
random of agreement whereby C purchased all ibeir 
rights in tho two suits brought by them against JD 
and E D and E now brought a suit agaiost C 
alleging that they had suffered less and damage by 
the litigation instituted by A and B that C was 
guilty of champerty and maintenance that the 
litigation was commenced and continued maliciously 
by C m the names of persons who had no legal or 
equitable right and without reasonable or probable 
cause that the agreement of 17th July 1867 was 
illegal and contrary to public policy lha* the litiga 
tion was earned on by C at his own expense and for 
his own benefit and that C was the real mov er in the 
proceedings and illegally nsed the procedure of the 
Court to the damage and injury of the plaintiffs 
Held in the Court below and on appeal that there 
was reasonable and probable cause for the institution 
of the wasilat suit brought by A and B a gainst B 
and L Held by Macpbebsov J that the agree , 
ment of July 1867 was illegal aud against public 
policy as also were the subsequent institution and 
maintaining of the suit agamst I) and E by C and 
that the plaintiffs were entitled to rccov er from C the 
leas they had snstained by reason of the suit* which 
he (substantially only for bis own benefit) had main 
tamed against them Held on appeal (reversing the 
dcci ton of the Court bel w) that the suit was not 
maintainable The English statutes with regard to 
champerty and maintenance do not apply to India. 
In Eric land champerty and maintenance » ere offences 
punishable by the Common Law and the ground on 
which an action i, allowed m England —viz that 
C had been guilty of an offence by which the plaintiff 
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had suffered damage — dors not exist in India. The 
only ground on which agreements which favour of 
champerty or maintenance are held to be void la this 
country is that they are contrary to public policy 
Assuming that the agreement of July 18C7 wsi s 
valid one and that C did thereby acquire an interest 
m the subject matter of the suit and supplied the 
means of carrying it on such acts did not entitle tbs 
plaintiffs to maintain the present suit or to recover 
agamst C the costs of the former suit 0 on bt to 
have been made a cc plaintiff with A ftnd B m the 
former suit or he ought to hav e been called npon w 
give security for the costs of that suit CnirsnEB 
EAST JIOOKERJEE r KasICOOSTAR KOOKDOO 

fl3 D h 11, 530 22 W Hi I s3 

In the same case — Held on appeal to the P n, y 
Council the English laws of maintenance and 
perty are not of force as specific laws in India eit c 
in the mofnsail or m the presidency towns i 
ground on which contracts of the nature of champ I 
and maintenance should be held by the Indian Co 
to be invalid is that they are contrary to pawc 
policy An agreement to supply funds to tarry 
a suit in consideration of having a share m t he p 
perty if recovered is not necessarily opposed t . 
p licy since cases may easily be supposed in 
it would be m furtherance of right and justie “ 
suitor who had a just title to property •»“** 
to support it should be assisted n> this 
agreements purp rting to be made to *° k .. *, 
when found to be extortionate and unconsei r 

as to be inequitable or to be entered into for 
objects as for the purpose of gamblin'’ m ht 
of injuring others by encouraging uimriit • ^ 
arc contrary to public policy and ought n 
.ffect gmn to b; Kb 

champertous a-weement does not constant i, 

able cffence an action m that country _ CTn -(J 
alleged champerty to recover Jesses an « “ ({ml , 
in litigation cannot be sustained on the pro g mC e 
remedy by fiction accrues where an inflict* 
ha. been committed Bo action will he ***»$ , 
pcrly putting the law in motion in tne it has 
third party unless it is alleged and P r0 * . . 
been done maliciously and without resale 
able cause In the absence of such P °° t „jj 
for losses and costs incurred in .5„ bem 

not lie ns against a person who is » ,l cg m it 

a mover in that suit and to have had rfroid 

but who had not been made * . _*( print/ 

since such a state of things create. an 

from which a premise can be imp* 1 . |yl g tr 
action on contract can be founded jj^yi-oon 1 * 
hypothec constitute a If S aI 
Coovdoo r Chcvdee HAKvo AT, A 25 

[I I E 2 Calc 233 I*® 1 

20 • 

tupply money for another perion * t i„H* ~~ 

the reward rendering zweA oyrerwrra 7 wl tor to 
A fair agreement to supply tood y j nd t * 

carry on a suit m consideration or |» 

having share of the property rieu J | 0 pnblif 

not to be regarded a. necessarily orr^ 
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CHAMPERTY — continued, 
p 1 ey or inertly cn this gn und void. Rut in agree 
carats of this Jkin ! the qnuti ns arc (a) whether the 
apmiomt it extern natc an 1 unconsci nable so as 
to be lnequita le against th borrower or {4) wluth r 
the acn-iffl nl la* been mad not with tho bond fide 
object of as icting a claim believed to be just and of 
vbtAinrag ri**. nable compensation tberef r but f r 
iru proper objects at for the j urpcie of gambling m 
litigation it of injuring other* to a* to be t r these 
reason*, nntrary to public pi hoy In either of these 
case* (ffet u n t to be giTcn to the agreement 
Here upon the facta the above case (6) dil n t 
*n»e and this agreement mi n t contrary to public 
jxhey Rat this agreement fell within case (<i) 
and the judgment of the High Court was affirmed 
that the agreement wa« so cxtorti mate and uncon 
pc> nable in regard to the csresi of the reward that 
it was unsuitable and, therefore not enforceable 
a-imst the defendant Ramcoontr Coondoo v 
Ck nd r kanlo 31 okerjee J L S 2 Cate 233 
L Ji 4 1 A 23 referred to and followed, 
yd out AM blbCJU r I. UP SlXOH 

[LL.IL 16 A 1L 362 
L. Ih, 20 L A. 127 

2L — Suit for specific perform 

0nee — Purchase by 3Iakomedan moot tear from 
JI dm fan tv — Onus proband — Where a mook 
tear of tlie Court a llabomctkn brongl t a suit for 
•pacific performance of an agreement alleged to hare 
lMtn made by him with the members of a llmdu 
family which a retment sat oared of champerty it 
was held that the plaintiff must ah w that the claim 
was ccrtaiu fair and just in ei ery way The Courts 
will not countenance suits of such a description 
Abed Ho selx r Lalla I’ausahax 

[13 B LR 610 note 13WIL 420 

22. Assignment of a right to 

pue— J la ntenanee — In 18r9 F the liquidator of 
Jhe F Co crmpromiBfd for 1115 000 the claims of 
the company against tho frarth def-nknt 31 A 
wl ich am uuted to ill Cl^OO F was induct d to 
A~ree toil is compromise in consequence of represent 
*ti us made to him by tho friends if if A to the 
effect that 31 k had no available assets and coul 1 
n t meet 1 is liabilities In 18/8 tl o first plaintiff 
O J alleging that the said compromise had been 
fraudulently tff cted and tlwt the defendant Jf A 
at tl e tune of the c, my remise had been and was still 
| messed of ample property to pay off hn liabilities 
induced tl c li juidator of the company to assign to 
Jum the company** claim against If A andiron It 
f lua suit j raying that the compromise with P might 
)c declared not binding and that Jf A might be 
ordered to pay the plaintiff as assignee of the > F 
Co the aum of HI 61 500 with interest Held that 
the assignment to the plaintiff Of of the claims of 
the A A Co against Jf A was effected with a view to 
litigation and that under the circumstances the suit 
was n t maintainable GocULDAs Jaguouasdas r 
Labbmidas Knisiji LL Ii, 3 Bom 402 

23 Party having a speculative 

interest In suit.— -Tho plaintiffs aued for p sscs 
A ion of certain immoveable property by avoi knee 
cf a spurfius deed of gift ejecuted by one 


CHAMPEBTY-eonf.mierf 
A d< ceased in favour of the defendant IT, 
one of the plaintiffs joined in the suit under au 
agreement with the other plaintiffs that ho should 
defray the c sts of the suit fri m the C mrt of f rat 
111st nice up to the 1 my Council and that ] e should 
then Ihc mi propnet r of one half of the pr perty in 
suit an 1 be cntitlid t > half the costs Held liy tho 
Court that JI had no right to jnn in tho suit 
IIazasi Lai. r Jauadb bison 

[LL .It. 6 AIL 70 

24 — — — gale dependent on success 
in Bllit — A&sol nfe tale — A sued l and S to estab 
lish his right to attach a ccrtaiu house in execution 
of a decree obtained by him in a prevuus suit In 
tbcir written statement the defendants alleged that 
A had obtained tho dicreo in question by fraud 
Shortly bef re the present suit I had mortgaged tho 
house to JT for 1(33 000 About three weeks after 
the suit had been filed II advanced a further sum 
of itC 000 to P on the same security and ontl e same 
day 12th December 1831 entered into an agreement 
with I by which ZT agreed to buy the house for 
Rio 000 the sale to be completed immediately after 
the deemm of the present suit The agreement 
provided that V sli uld defend the suit but if the 
result of tho suit shiuld be to establish the plaintiff a 
ngbt to seize the house in execution then that JI 
shoull be at liberty to cancel the contract of sale 
Held that tho agreement of 12th Decemberamountcd 
to an absolnta sale by J to H of tho equity of 
redemption i f tho h mse in question and that it was 
not champertoua Ahueobhot Hcbibhot r 
YrLLEEBnor CAsscitBHOT LLE. 8 Bom 323 

25 Agreement to 

share property the subject of suit— Claim for pay 
ment for work done and expense* properly in 
tarred— Agreement* not opposed topubh polity — 
The Fnghjh law of champerty is not in force in 
India Agreements made by claimants of property 
in litigati n to share it with ethers on their obtaining 
decrees in consideration of funds being snppli d by 
the latter for carry m" on their suits arc not in them 
selves opposed to public policy nor arc they ncces 
sanly void. Rut such a-reeinents when extortionate 
are inequitable and in that case should not receive 
effect Alth ugh the present smt failed for this last 
reason still Trainable compensation under the claim 
for general relief for work done and expense properly 
incurred could be awarded as it had been by the 
Appellate Court below It AoncXATn r lin. Kaxtii 

[LL IL 20 Calc, 843 

S C Kukwab IUmlai, r Ail Kantii 

[X*. K. 20 L A. 112 

20 Agreement to 

divide property after litigation f successful— 
F rntshtng money under such agree nent — An 
agreement to furnish money for liti<mti n on the 
terms of sharin'* the propirty to be recovered thereby 
is not necessarily void in India unless accompanied 
by circumstances which lead to the conclusion that 
it was not a bond fide ono for the scqmsiti n of an 
Interest m tho subject matter of litigation but an 
illegitimate transaction got up for the purp te merely 
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CHAMPERTY — continued 
*f spoil or of litigation disturbing tbe peace of 
families and carried on from a corrupt and improper 
motive T Taeaciiaht) t Sceul 

PC I*. R,. 12 Bom. 650 

27 


- Jlamtenurt c e — 


Gambling i» litigation— Agreement opposed to pub' 
(te policy —Contract Act (IX of 1872) t 23— Tbe 
judgment of the Pnvy Council in Bamcoomer 
Coondoo y CAunder Kanlo Slool-trjee LB 41 A 
2S I L It 2Cale 233 showsth.it while the specific 
English law of maintenance and champerty has not 
been introduced mto India and while fair agreements 
to supply funds to carry on litigation in consider- 
atiou of having a share of the property if recovered 
should not be regarded as per *t opposed to public 
policy yet such agreement* should be carefully 
watched and if extortionate and unconscionable or 
made not with the bona fide object of assisting for a 
reasonable recompense a claim believe* to be lust, 
but for the purpose of gambling in litigation or of 
injuring or oppressing others by encouraging un- 
righteous suits should he held contrary to public 
policy and n t enforced For the purposes of meet- 
ing the expenses of an appeal to the Iti„Ii Court the 
appellant on the advice of ins Iegar adviser executed 

0 bond for R2o000 iu consideration of the obligee 
agreeing to defray such expenses The obligor agreed 
to pay the &2o000 within one year from his 
reco'enng possession of the property in suit and at 
the request of the obligors pleader tbe obligee 
advanced 113 TOO which was applied to the ex- 
penses of the appeal The High Court dismissed the 
appeal and m it deed executed By the obligor in 
favour of the obligee and others for the purpose of 
defraying the expenses of a further appeal to the 
Pnvy Council he admitted his liability under tbe 
former bond The Pnvy Council decreed bu appeal 
and he obtained possession of the property in auit 
hut declined to pay the R2o 000 upon whieh the 

1 bligee sned upon the bond It was found that apart 
from the moneys- borrow cd by the obligor from time 
to time ho wat. without even tho mean* of subsis- 
tence that ha executed tho bond with his eves open 
and perfectly understood his p sitinn and the effect of 
both the instruments executed by lum that no fraud 
cr improper pressure appeared to have been applied 
to him that his legal advisers had acted honestly 
8nd to the best of their ability in hi* interest* 
that there was nothing to show that having regard 
to the risks of the litigation lie could hare obtained 
the assistance necessary for the prosecution of his 
appeal on better terms than these contained in the 
bond that without such assistance he could not have 
appealed to the High Court and that the obligee 
pave him such assistance upon Ins application Held 
a1s> that tbe obligee could not under the circam 
etanees have considered both tint the obligor’s claim 

a just one and reasonably likely to succeed and 
..* l the H2a 000 was a reasonable recompense in 
sucecs* fir the advance of H3 700 
whirh.i th<rcfcir *' “ Fumbling in litigation 

,utJ ^contrary to public iM.cyto ™ force 
e tb , rUmt.ff a decree f r the H3 700 
* lm p1e interest at 20 per 
emt per annum from the date of the bond to the 


CHAMPERTY — continued. 
date of the decree vuth costs m propirtun »n<f 
interest at 6 per cent per annum on the R3 <£© 
interests and costs from the date of the decree until 
payment Chtosi Kcab r PtrpSncait 

p.RR UA11 6f 
See Doze Ikdab SiNfln r Rtrp Stson 

tl L. R 11 AIL US 1 
and Hraaiv Bassa c Rahiut Hcsits 

It RR, 11 AIL 123 


- Bond fide lit i'll 


tion — Absence of corrupt motive— In a tequacy of 
price — In consideration of a 1 an of P30 trade by 
plaintiff to defendant to enable defendant to recover 
from strangers certain land defendant soli to plain 
tiff a portion of the said land the value of wfuclr 
was about R100 The District Court held that th» 
transaction was champertous and dismissed a suit by 
plaintiff to enforce hia rights Held that tb* 
inadequacy of the pnee was not of itself sufficient t» 
invalidate the transaction GntCSAstlc Scbbabati 
[LRR, 12 Mad. 118 
2D - .. Purchase Jot o* 


inadequate consideration — Speculative suit **f 
necessarily champertous — A smt having been <L*~ 
missed on the ground that a sale upon which it 
based had been made for a consideration so 


quate a* to support the belief that it w 
nature of champerty — Held that the el metmn 
quired tu bnng the case within the authorities 
law of champertous transactions in this country we 
wanting It wa* not a case in which an improper 


interest had b cn acquired in tho unn-’bteons Win- 
tion of other people Tho fact that a suit 


fact t 


speculative does not render it chum pert on*- 


Ra-matva 

30* 


iocs not remier ic 

Ellaauia ILR 22-Mad- Sl^ 


Tquitg of redemption Assignment of— Suit oust 

assignment — Pul he polity Assiqrmen 1 not oppoie 
to — The plaintiff sued as the assignee of the *9 °' ‘J 
of redemption for account and redemption 
that the lands in dispute had been mcrt~s~ra 
defendant in 1811 by the ancestor of In* (the P 1 ' 
tiff s) assignor Tho defendant admi'ted the ® 
gage hut set up an unregistered _ 


B“gv out sec up BU uun-BH.™ “ iq 

(release)- of the equity of redemption d“teu , 
alleged to liavo been pa sed to him by the f« R(fl « 


auegea to liavo oeeu pa sen w nim oy ^ ^ 

the plamtiff s assignor for a consulersti n «* y . 
He also contended that the plaintiff » a»i? u uK 
champertous and made with the ticw of d FJJ 
him of the property The Court of first * 
held that the assignment was gambling ,r y; ^ 


tion and entered into with the object of F* ,n ‘ n . _ j 
spoils of a" unrighteous litigation and om* » , 


oils oi an unn^nieous litigation . 

opposed to public p hey and that the rcl f 
up by the defendant could not be given w pr™j ^ 
want of registration and theref re K l f ^i 
plaintiff s claim On appeal" to the H'S" a,/ 
Held reversing the decree of t! c lower , n 
although the transarti n mi r ht not be a F r *‘*y, » 
ae in foro contemn! cr it c "U n l i Kf f8 *i llW t tf 
• Civil Court at one entered into with tb J jj,, 
gaming the sp ils of an nnnghtrous ht'** 1 ' . jj, # j 
equity of redemption was an Interest m 1 
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CIIAMPE RTY — ■concluded 
which it «5i open to any one to purchase however 
epemlatire the t ran (action might be under the special 
eircnmrtanees of the ease Gopal RaMCHAndba r 
CmiUM Atindishet LL.R 14 Bom. 72 

CHABACTER. 

Evidence aB to — 

See Cases under Evidence— Criminal 
Cists— C haracter 


CHAEQE. 

Col 

1 Form or Charge 1057 

(a) Gmut Cases 1057 

(1) Special Cases 1060 

2 Alteration or Amendment or 

Cbasob 1067 


3 Explanation or Cbaroe to Accused 1074 

Alternative— 

See Cases under False Ehdei.ce— Con 

TRADICTCRT STATEMENTS 

Caption of— 

See Arrest or J udoment 

[IB E.R O Cr I IB 

Form of— 

See Criminal Trespass 

[L R R 22 Calc 301 
See False Evidence— Conte adictort 
Statements I. L. K. 18 Bom 377 
[I Jj. R 17 All 430 
Ste Pinal Code » 152 

[LLH. 10 Calc., 105 

See Penal Code > 475 

[LL.E,16Bom 180 

See Uhlawtu l Assembly 

[I.L.B. 22 Calc 276 
See Verdict or Jurt— Power to intee- 
tehe with \ ebdicts 

[LL.lt. 10 Bom. 749 


1 TOPM OP CHAPGE 
(a) General Cases 

1 Act im of 1B05 b 3 —Duly 

of committing fiagitlrate or Jail ce of t e Teace — 
A Justice of the Peace c» Magistrate committing a 
prisoner for trial before the High Conrt was bound 
under «. 3 of Act XIII of 1865 to frame ami *en<l 
np with the depositions a specific charge against the 
prisoner Red t Jeetabau Shaw 

[1 Ind Jur N S 404 

2. Blflcretion of Magistrate — 

Charge under Ch XIV Criminal Procedure Code 
1861 —The course taken by a Magistrate before 
preparing a charge under Ch XIV of the Code of 


CH AB G E— cob 1 1 ft ved 

1 FORM OF CIIAFGE— continued 
Criminal Procedure must depend upon the circunr- 
ttauces of each case aud the Magistrate should exer- 
cise his discretion in tho matter Anonymous Case 
[3 Mad. Ap 2 

3 Beference to Bectlon of Code 

under which charge is made — Criminal Pro 
Cr rf «r< Code 1S61 tt 234 237 — A charge should 
be so framed at to refer to the section of the Penal 
Cole under which the iffence charged is punishable 
as required by is 34 aud 237 of the Code of Criminal 
Procedure Queen v Dubzoolla 

[0 W R Cr 33 

4. Sufficiency of charge —One 

count charging each specific offence and describing it 
with a reasonable degree of certainty is sufficient 
Queen r Baboolun Huhah 6 W R Cr„ 7 

5 Several offences under same 

Section — Amendment of charge — Where several 
tffmees are charged under the tame section the com 
mitting Magistrate should frame the charge so as 
to contain a separate head for each offence Quebn 
r. Kalabam Sindh 7 XV B Cr 8 

0 Indictment — Penal Code 1 161 

—An indictment will no* be Invalidated in con- 
teqncnee of the charge not notifying the specific 
lection Under t 161 it it necessary to show that 
tho offence the instigation of which is the sub 
ject of the charge has been committed. Queen v 
Kotabur Kundy 1 Ind. Jur MS 43 

7 Specific allegation fn charge 

of absence of exceptions in Penal Code— 
Criminal Procedure Code 1872 t 439 — Marbbtv 
J— Although is 23o and 237 of Act XXV of 18GL 
have been repealed it may rtiUbc inferred from ilium. 
(a) i 439 of the present Criminal Procedure 
Code that it is unnecessary specifically to allege in 
a charge the absence of all general and some at least 
of tho other exceptions mentioned m tho Penal Code 
The operation of the lllnstratim however is strictly 
confined to the statement of the offence in the charge 
In the matter or the petition or Skibo Pbosad 
Pane An LLB. 4 Calc 124 3C I R 122 

8 Unnecessary allegations in 

charge — Unnecessary allegations in a charge may 
be rejected as surplusage Reo^t Cassidy 

[4 Bom Cr 17 

0 Want of care in framing 

charge — Observations by Stuabt C J on the 
careless manner in which the charge in this cate was 
framed Emtbess or India r Baldeo 

[ILE.3 AIL 322 

10 Omission to prepare charge 

—field that the omi sion to prepare a charge did 
not vitiate tho proceedm s j and conviction upheld. 
Bbo v Kabhai Rata BrtAi 5 Bom. Cr 40 

11 Charge prepared after de- 

fence— It Is an irregularity to prepare tho charge 
a-amtt a prisoner after his defence has been recor l 1 
Queen r Chotey Lal 3 N W 271 
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CHARGE — continued 

1 FOPM OP CHARGE — continued 

12. Penal Code e 75 — Trial of 

prisoner of offence under Ch XII or XVII after 
precious convtciion — If a prisoner is to be tried for 
an offence punishable trader s 75 of the Indian Penal 
Code a separate charge under that section most be 
framed and recorded. Queen Empbess e Doeasami 
[LL.R O Mad., 234 

13 Form as to time and place 

of offence —In a case in winch the charge did not 
contain such particulars as to time and place as were 
reasonably sufficient to give notice to the accused of 
the matter with which he was charged the accused 
■was acquitted by the High Court Queen t UDIT 
Siraan 25 W It, Cr 49 


14 - 


■ Criminal Proce 


dure Code 1882 ss 222 223 — Particulars to le 
inserted in charge — A lomnntting Magistrate is 
bound under se 222 and 223 of the Code of Criminal 
Procedure (Act \ of 1682) to insert in the heads 
of charge sufficient particulars of tune place person 
and circumstance as will give each of the prisoners 
notice of the matter with which he is charged 
Queen Eaipeess t Fakikapa 

[tLR 16 Bom., 491 

15 Defect in charge — Omission 

of tcord dishonettlg in charje and record of eon 
tictton .— The omission of the word dishonestly both 
in the charge and in the record of the conviction is 
not a ground for reversal of conviction and sentence 
where an accused person has fully understood the 
nature of the cffenco with which he is charged and had 
not been prejudiced by the omission Conviction and 
oeatcnce recoided by a Magistrate and reversed by 
the Sessions Judge upon this ground restored by 
the High Court on appeal directed by Government 
under s 272, Criminal Procedure Code Queen 
v Paehma 10 Bom. 373 

13 Charge alleging previous 

Conviction — Parmer sentence — A charge alleging 
a previous conviction need not show the extent of tbo 
former punishment Rev ised form of charge stated 
Anonymous 4 Mad. Ap 11 

17 Criminal Proce 

dure Code 1872 s 439 — Under * 439 of the 
Criminal Procedure Code 1872 if it is intended to 
prove a previous conviction against an accused person 
fur the purpose of enhancing the punishment it is 
necessary to state the fact of that previous pnnisli 
meet in the charge If it is omitted it may be added 
to the charge at any time previous to the sentence 
being passed hut not after Queen r PajcoOmar 
Pose 19 W R. Cr 41 


18 


• Civil Procedure 


Code 1S72 t 439 — The fact of previous convictions 
should un 1 r Act \ of 1872 s 439 be stated in the 
charge when it u intended to prove them for the 
p irj* sc of enhancing punishment Qufen c Fsav 
C ncNDEB Dey 21TVR, Cr 40 


10 


a i Large of hmug committed the 


CHARGE — continued 

1 FORM 01 CHARGE — contmned 
offence after a previous conviction therefor sbonU 
contain an allegation that the offence has been tom 
nutted after a previous conviction. A statement m a 
Court that at the time whin the prisoner conimitWJ 
the offence (no offence being specifically meat*®** * 
the Court) he had been previously convicted of oCan » 
punishable under Cb XV 11 of the Penal W* “ 
not a sufficient oompiiauee with the prousio 
s 439 queen r Jaws 22 W R, Cr , 39 

(S) Special Cases 

20 Chea tiOS-Fom of 

ment -In an indictment for cheating under the 
Code it is necessary to state that hepmp f ^ 
the property of the party defrauded 7.-04 

WldJs 1 Mai 31 llnd JOT 0 S m 

„i m xrni of 

1862 / 41— Defect™ charge— An 
fective in not stating that the property 

the property of the person defrauded 11 def« 

uncertainty, and must be objected to v* 

OS W 

22 Criminal bread* 

Criminal Procedure Code ‘ j ( , lT [o 

.Oder Pom Hr, XVII of IS* ' ® “jor.* 
make an alternative charge of t " 0 " j“V rC Ode, 
regular under s 212 of the Crmunal . m ,i 
the offences specified »n such ^erefor* * 

all be offences agarast the cn masl breach 

charge ogarast a prisoner either of Cj ^ ^ of 

of trust under s 409 of the Ten , 
undue exaction of money under s i 
two WH of 1827 is irregular*®® Cr 115 
Duixa ° ^ ... 



XLV of 1S60J s 409 -Con^-oa / -(W , , 

breach of trust on general V W ith cnauM 

—An accused person may be cha^ „ry » n 

breach of trust in respect the sccuwd 

it is not necessary xn *11 cases to cha ^ Tf j 
with the embezzlement of a I*™*? _ erw n R*f. 
on a certain date from some particular P«w f * 

v Jones 8 C *P 23S Peg c , SIS 

A 119 Reg v JVaUtenholme U C ^ ^ 
and Queen v Lambert 2 Cor C C 
Queen Empbess r Kelue p_jj.it.l7 All 

^ 2> ( v,l Code f 

TZF of I860) S i00 ~ c ,°* T f £'Z?™ 
breach of trust on a general d >/«'" { ^ c f “ 
— Held that a perun accused «n 'i of 

Inlian P.nal Code might be 
offence defined in the «ectwn ; « F™* tnice^T 

deficiency in his accounts and that {yf ip *rifi 

that the reerijt of and non yci“ JJ 
items should be charged and P "J r & 

Queen Empress v Ae» e i . 

opprvvcd DtDBUt r ^ 18 AH- 
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CHARGE — eonfnmed 

I FORM 01 CHARGE— eoiihiiirerf 

25 — . Corfe (Act 

T LJ of 1*60) t 403 — Form of indictment — 
Fraction — \Vh re the first two counts of an indict 
ment charged the pnsancr under a 403 of the Penal 
Code with cnmiual breach of trust in respect of two 
sums of money r R23 7 and RSvO respectively 
and the third and list count charged him with criminal 
1 reach of trust in respect of a sum of R91GSC 
which last mentuned gum at appeared from the 
deposit inns represented a general deficiency in the 
j'rtsoner’s account — Held the third count must he 
struct out. Qctct* Empress r Pursotam Dass 
JIoeikji'e HR 21 Calc. 103 

20 Criminal misappropriation 

— Cr mmal ProCtd re Code (Act X of IbbdJ t 281— 
Charge and tr at for er m nal tnitappropr ation »r» 
respect of a general deficiency m acco "ts «r thoul 
proof of ndtrtdual defalcation t — Held that, having 
Tegard to s. 234 Criminal Pnccdure Cod an accused 
per* in cann t he charged with and tried at the same 
time for criminal misappropriation of a sum a Inch is 
not the subject of a single act of misappropriation but 
represent* a general deficiency consisting of a length 
cued series of separate dofaleati ns Where there 
have been separate arts of misappropriation the 
aeensed cannot be tried at the same time for more than | 
three of inch ads committed witlua a year hut when 
it may be properly inferred from the evidence that 
there has bceu but one act of misappropriation 
although the sura misappropriated may represent the 
aggregate of sum* received by the accused at different 
times he may be charged and tried at one trial in 
respect of the aggregate sum or if there be three inch 
act* occnmng within a year then in respect of all of 
them. Fcx v (rrore t J too C C 447 Leg r 
Lloyd Jonrs 8C S[P 2S8 Leg v Chapman 1C <{ 
A., 119 Leg v Lambert 2 Cox 309 Queen v Salle 
L L n 1 C C E 323 referred to. In re Chettee 15 
It E Cr 5 Queen v Conneell enre ported Queen 
Lmpreee v 6/ am a Churn Sen vnreported Queen 
T mprett t Pvriolam Sat Horarjee 1L11 24 
tale * 193 Queen E npreet v HeS lea vnreported 
approved of Queen Lmpreee \ K elite ILL 17 
UK 153 and Buddha r Bain Lai I I, F 18 All 
115 dissented from Ekba* Atx v Queen Empress 

[2CWIT 341 

27 Defamation — Penal Code i 499 

-—In framing a rhargeof defamation under Act \XV 
of 1861 it is not necessary to negative the exceptions 
contained in a. 499 of the Penal Code Beq v 
Kikadiiai Parbadas 9 33can 451 

28 — - False evidence— Fo rtn of 

charge — In eases ol gn mg false evidence a separate 
charge against each prisoner must be framed aad 
separate trial held of each charge AKffvruorg 

[3 Mad Ap , 32 

QuzEie r Urn [SO hhsgra 7W R Cr 51 

Qcxrk r KrnEEii 11 W R Cr 16 

29 — — — Tr al on charge 

of perjury —A person accused of perjury Is entitled 
to have the specific charge made against him tried 


CHARGE — coni nurd 

1 FORM OF CHAl OE — continued 
quite imJepeodvntly of a like charge against another 
I cram liro c BhavaM3K.ui iiARreiiAi 


[5 Bom. Cr 55 
Qcees r Khoob Lai* 8 W R Cr , 68 

Queev r Ruttee Ram 3 U W 21 

— Several cl argot 


— The Court of Sessions must find judicially whether 
all or if not all which of the particular charges, 
of perjury w here there is more than one charge 14 
made out against each prisoner Queen v Kuo on 
Ball 0 W R Cr OB 

a l Code 


t 193 — Six persons were eliArged in the same charge 
m folbws That you on or about the — day of 
June — at Tajrur committed the cffenco of volun 
tardy giving falso evid nee in the stage of a judicial 
proceeding and that you have thereby committed an 
t ff ncc under b 193 of the 1 enal Code Held the 
charge was bad and defective first as it charged 
s number©/ persons jointly with giving false evidence 
second as it did not show what statement tho accused 
pers ms made third as it did not mention the day and 
year when the offence was committed fourth as it did 
not indicate the Court or officer before whom the false 
cvukncc was given Qceen r JIahahaj Misser 

1.7 B X*. R Ap 60 
16 W B Cr 4? 


32 


- Penal Code 


t 193 —A charge undw a 193 Pinal Code should 
specify not only the judicial proceeding in the course 
of which the prisoner is accused of having made the 
false statement hut tho particular stage of the pro 
cecding in which the statement is made Queev 1 
Fatik Biswas IB L H A Cr 13 

S C QtrBEN c FmEAti Biswas 

£10W B Cr 37 


33 - 


- Confrorfi ctory 


statements — Cnm not Procedure Code 1851 3 
— S *rl° Act XXV of 1801 pointed out how the 
charge is to be drawn up in a case in which it ib doubt- 
ful which of two statements made by the accuse 1 is 
false QrEEVc 1 ala Kjlan 12 W R Cr 23 


34.— Penal Code 

t 193 — Inpros eutimaf ir giving falie evidence under 
s 193 of the Penal Code tho case of each prison 
accused should he separately enquired mto aud if 
committed for trial sejiirately tried It is wholly 
erroneous to include them in one joint charge 
tJimnss or India t> ’Lira An 

(IBB. 6 AIL 17 

35 — — ■ Several false 

statements — Aggregate charge —The making of any 
number of false statements in the same deposition « 
one aggregate caso of giving fats evidence Charges 
of fal e evidence cannot be multiplied according to 
the number ot false statement* cod tewed in the depo 
sitioni AwovTuors 0 Mad. Ap 27 

30 — — -Precise tcordt of 

statement — Charges of perjury ongl t to be based 
sliictly upm the exact words which arc used by the 
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CHARGE — continued 

1 FORM OF CHARGE — continued 
person who is charged and no evidence which does 
not profess to give the exact words can alone be a 
aafe foundation for a conviction. Queen v Huxqvz 
Doss 23 W R., Cr, 


37 


- False verification 
of plaint — Separate charges — A person who is 
called upon to answer to a charge of giving false cvi 
dence should know exactly what is the false evidence 
imputed to Iron A charge that he on or about the 
15th April 1871 gave false evidence is not suffi 
ciently specific Although the verification of plaints 
containing false statements is punishable according 
to the provisions of the law for the time being in 
force for the punishment of giving or fabricating 
false evidence still it is not quite the same thing as 
giving false evidence Three separate offences should 
not be lumped together in a single charge hot each 
offence should form a separate head of charge with 
reference to winch thero should be a distinct finding 
and a distinct sentence Queen v bnro Chdbun 

[8UW, 314 

39 — — Substance of ect 

dence— Penal Code s 193 — The alleged false evi 
dence and not its assumed substance and import 
should be set forth m a charge under g 193 of th«* 
Penal Code Queen o Jauubha 7N" W 137 

- Penal Code 


* 193 — In charges of false evidence under s 193 
Penal Code the charge should specifically state what 
words or expressions the accused is charged with 
having uttered and in what respect they are supposed 
to be false Queen «? Dowirr 

[8W it Or, 85 

40 Penal Code 

s 193 — Preciseness of charge — In framing a charge 
for giving false evidence under a 193 of the Penal 
Code the charge should be precise and where 
the accused is charged with giving false evidence on 
three different occasions each occasion should form 
the subject of a distinct head in the charge Queen 
V Feojdab Roe 8 WR Cr 14 

Qoeenc Adjtta Thasooe 17 W It Cr 33 

Queen f Boodhun Awe 17 "W It Cr 32 

Queen * Boondeb Mohoobee 

[9W It Cr 25 

— — - — Several charges 

—Separate assertion of falseness — Charges of per 
jury should contain a distinct assertion with regard 
to each statement intended to be characterised as per 
jury that it was made j that it is untrue in fact 
that the accused knew it to be so when he mado it 
and the investigation of the Court should be directed 
to caeb of those points singly Queen e Kaii 
churn Lahore* 0 W It. Cr , 64 

"f 2, 7~-r — - Falsification of documents 
—I enal Code (Act XL 1 of 1360) « 4~7A—Cnm 
rial Procedure Code (Act V of 1393) ss 222 (2) 
234 -Crninal breach of trust bj public servant — 
Acquittal— Pram ng ««„ charge— General falsi 
ft atiOH of accounts for a period extending over tao 


CHARGE — co n t r n ued 

1 FORM OF CHARGE— eonfmsed 
years — The alteration in the law by s 2°2 f°) of 
the Criminal Procedure Code (Act V of 1898) J'fs 
not apply to a charge under s 477A of the ProsI 
Code (falsification of accounts) It applies only to 
criminal breach of trust or dishonest misapprcprutu n 
of money Queen Emibess v Mati Lae Liam 
[I I* R. 20 Calc MO 

8 C W N 413 

43 — Foygery— Un*3 f<tl*» 

ment— Abetment of forgery —When a Civil Court 
sends a pusoncr before a Magistrate on a charge 
of forgery it is competent to the Magistrate to c on 
mit the prisoner for trial on a charge cither of foibcry 
or of using as genuine a false document or or AW ,a S 
forgery Queen c Mohesh Chundbb Achabje“ 
[8WE<Cr da 

44. Omtstien to 

specify precise offence —Penal Cods s ^7— T 
prisoner was charged under s 471 of the Penal Uc ‘ 
with fraudulently nsmg as genume a for «* ®.e 
ment and having been tried before a Sessions Js«t 
and jury was convicted of that offence * 
Sessions Judge considering the forged d cnnl , _ * 
be of the nature of those specified in s 467 «ntcn 
the prisoner to ten years transportation 0“ *PP 
the High Court held that the charge siwuM 
distinctly set forth the offence as that of u* 
forged document of the nature of these j 

s 4C7, and that that not having been done tho tri 
by jury was illegal The conviction and se 
were therefore annulled and it was directed 
prisoner should be retried Teo r Ga- „ 
Maui 6 Bom., & ** 

45 House trespass^** 

s 451 —A charge under a 451 must 
accused with committing house trespass wit# 
to commit some specific offence punishable w 
pmonment Queen v Mebab ftow****^ Cr* 63 


Code t 324 — The cto»ge and «ndm 6 « Afti 
causing hurt under s 321 of the Penal God, 
not contain a negation that the hurt was ca 
grav o and sudden provocation ABCnnrjKW* g 

47 -Illegal g^•H^MtlOa-r > '■* 

Si of charge — A charge of attempting to u j],r 
gratification as a reward for influencing Jj 
servant in exercise of his public functi n at3 t<r 
as disclosing no legal offence when « rL *»» 
the person or persons for whom the , the 

obtained, or the public servant to b® g^m 

exercise of his public functions. ^ gQ 

CHUNDEB Baoche* 3 W 

48 ~ Information of Jj2£!t 

Omission to give —A charfee *hould du (1m . 
forth the particular eff nco in respect tl re 

•censed cither omitted to give d lt 

information which he knew tube M*®* **. —tfter 
appear precisely whvt his duty 

Queen r Moosubboo u 
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1 FORM OF CHARGE— eonf • need 
40 — ... — Master and Servant — Liati 

l tg of terra if r lean"'! employer* ternce with 
out ram ng —Where* legi Ut>>e enactment renders 
a servant punishable who leave* bis cmpl'iYer’ascrvico 
without due warning a charge nnder men an enact 
went will net he sustainable unless it aier not only 
that the accused left his fmpl jer > service without 
giving the required warning but also without lawful 
excuse YirnonA JIaaiiari r CoBrttLD 

[3 Bom_ Ap 1 

BO Mischief— Vise* «e^ ly left no 

fre to tome — In a ease of mischief by fire wltn 
intent to cause the destruction tf a dwelling house 
the charge sh iuld lay the intent as an intent to came 
the destruction not of a house simply but of a house 
wed as a human dwelling Queen c DuBRARitO 
I OWE 8 vr JL 30 

6L - ■— Murder— Penal Code * 302 

— Object on t to charqe — A charge under » 302 
ct the Penal Code need n t set out at length all the 
facts Decessary to constitute the cffcnce of murder 
and negative all the exceptions contained in s 300 
which defines the enme of murder Technical 
Ijections to criminal charge* particularly on the 
ground of the want of a sufficient specification of 
details should he taken before the conclusion of the 
trial when the Judge may if necessary amend the 
charge and not afterward* unless it appear that 
some failure of jnstico has been caused by the irregu 
lanty complained cf GoTER-oreier r Ramasawmt 
[6 W R Roc Ref 1 

62. Tonal Code, 

* 300 —A prisoner was charged with causing the 
death of A by inflicting a wound on him with a 
chhem with the intention of causing bodily injury 
such as was sufficient in the course of nature to causo 
death or which he knew to be likely to cause death 
Held that the charge was de fectirc and inexact as 
regarded the second an 1 third clauses of the definition 
of murder In s 300 of the renal Code IV ith refer 
eneo to the second clause It should have run likely 
to cause the death of A the person to whom the harm 
wa< cam d. With reference to the third clause It 
sh ntd have said ordinary course of nature 
Empress r Samir uddin 

[LL.K.8 Calc 211 10 C 1*. R. 11 

83 ■ -Public Bafety Offence affect 

Ing —Plying unsafe rettel— Penal Code ts 2S2 
33r —Boatmen who ply an nnscaworthy vessel 
wl erehy the lives of passengers for hire aro endue 
gored should he charged under s 282 and not under 
■ 336 of the Penal Code Reo t Kijoda JaOta 
[1 Rdm 137 

64. Rioting — Separate charge* 

against member* of neal parhet — Where there is 
riot and fight between two factions the members of 
each party should be committed for trial separately 
and not all together Queen c Dubzooiea 

[0WR. Cr 33 

Queen r Bazu 

[B L.B. Bup VoL 760 8 W R. Cr 47 
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1 FORM OF CHARGE— continued 

65 Common object not 

declared «» the charge — A conviction for noting, 
based upon a charge which doea not specify the com 
mon object cf tho assembly charged u ith noting is 
improper CncsnEB Coomar Sen e Queen 
Empress 3 C "W N 605 

Tapazzal Ahmed CHOwnnsr c Queen 
Empress I L. R., 20 Calc. 630 

66 - ■ ■ — Defect m charge 

— Unlawful assembly — Common object Tffect of 
not elating is charge — Penal Code (Act ALT' of 
1S60) t 147 — Where certain accused persons wero 
convicted of rioting and it appeared that the charge 
did not specify any common object and that neither 
the judgment of the Original Court nor that of tho 
Sessions Judge in appeal found what was the com 
mon object which made the assembly of which tho 
prisoners were members an unlawful one —Reid 
that theso defects did not vitiate tho proceedings 
there being ample evidence on the record to prove 
what the common object of the assembly was and to 
justify the conviction for the offtneo of winch the 
lower Courts had found the accused guilty Basis 
addi c Queen Empress II H 21 Calc 827 

67 • — Alternative charge 

— Common object— Unlawful aseembly — Criminal 
Procedure Code ( 1S92J * 236 —Fourteen accused 
were charged with noting armed with deadly weapons 
and with murder and causing gnevoue hurt during 
such not The common object alleged by the press 
cation was to compel the payment of certain money 
by one of tho persons of the opposite party Some 
of the accused who admitted their presence at the 
scene of the occurrence stated that they had been 
attacked on account of an allegation being made that 
one of the oppjsito party hod enticed away another’s 
wife and that they 1 ad merely acted »□ self defence 
On the close of the ease for the prosecution the Ses 
sions Judge considering that possibly the common 
object alleged by the prosccut on mi<dit be considered 
not to have been proved amended the charge and 
added an alternative common objec* to it namely 
that the object of the assembly was to punish one of 
the opp site side for enticing away another's wife 
Thero was no evidence on the record to prove the 
alternative common object it being based solely on a 
portion of the statements of same of the accused 
Held that if the Sessions Judge was of opinion that 
there were grounds for charging the accused with a 
common object ether than that alleged by the prose 
cation his proper course was not to amend the charge 
but to add a separate count or counts to the charge 
upon which a separate verdict could be taken 
S 236 of the Code of Criminal Procedure only 
authorises a charge in the alternative when it w 
doubtful which of several offences the facts which 
can he proved will constitute and not where there 
may be a doubt as to the facts which constitute one 
of the elements of the offence Wapadab Khan e 
Queen Empress HR 21 Calc. 055 

E8 Stolen property Reeeiv 

ing— Pena/ Code * 411 —A charge under s 411 
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CHARGE — continued 

1 POEM OP CHARGE-eo»c/#<?«? 
of the Penal Code of dishonestly receiving stolen pro 
perty should state that the article# found in posses 
aidn of the accused were the property of A 3 the 
owner thereof Reo v Siddc Bin Bainath 

(1 Bom 95 

Unlawful assembly ancl 

theft— Cntttn/} and carrying a it an crops tn dts 
pu(ed land— Penal Code jj 143 379— Obser'a 
tions of the Court as to the proper framing of the 
charge in cases of unlawful assembly with the object 
of committing theft by cutting crops Jag at 
Lhandba Tox r Fat HAH Chandra 1 or 

[4 C W XT 190 

*“ Whipping Act— When an 

accuse! person is liable to be punished under the 
W hipping Act 1864 the charge must state the lia 
bility and the judgment should set out the grounds 
thereof when that punishment ib imposed Badya 
y Quest I.LH.,5 Mad 158 

2 ALTERATION OP AMENDMENT OF 
CHABOE. 

61 ■ Bower to alter charge— 

£ /era ton after terdtet — On a trial by jury the 
oestions Judge lias no power to alter the charge after 
the <uh\ cry 0 f the verdict Reo t Ah vaxad 
Fakees McaAKJUD 5 Bom Cr , 0 

J7T Altering charge after plea 

, guilty — .When au accused plead# guilty to a 
charge already framed the Sessions Judge has no 
power to alter the charge upon the evidence on the 
record Upon a charge of murder the accused 
pleaded guilty the Sessions Judge taking into 
consideration the circumstances of the case reduced 
the charge to homicide not amounting to murder 
that the proceeding wa» illegal Queen r 
tiOBABBHAK BHUTAN 

[4 B L It Ap 101 13 W H , Cr 65 
" - ■- Indictment Amendment 

* " Ihe “‘hutment may be amended at any stage 
of the trial Quest c IVxxeatb 

Plnd Jut O 8 04 IMad 31 

. Form of amendments made 

in cnargo — Amendments in » charge ought to be 
made formally and should appear on the face of the 
record Qpeet c Fiojdau Rot 

[OWE Cr 14 
„, e JL: — “ — ~ Formal defeute — Act XVIII 
/,i^ rr i T ^.'~l Semble ~'^ ilt latter part of# 41 of 
ii of 1^62 only gave power to amend where 

tne defect was formal. Quest r Wjiiats 

[1 Mad 31 llnd Jur O S 84 

‘ ‘ Amendment which may 

prejudice accuged— Amend , mil of charge— 

1 len ,-7°°dr— let \rjlIc/lS$'> , ] 

”“ dr ' 1 <f the Criminal Law 

jsirss , 


CHARGE — continued 

2 ALTEP 1TI0N OR AMENDMENT OP 
CHAP GE— continued 

upon the merits Where it is doubtful whether an 
amendment of a charge will or will not prejudice tbs 
accused in bis defence upon the merits the aoe 4 
ment ought not to be made Where the aecused was 
charged with receiving stolen goods from the wife of 
the prosecutor the property m the goods being laid 
in the prosecutor and the charges were amended by 
laying the property m the prosecutor jointly with 
his mother it was held that such amendment ought 
not to have been made PzO t Goydtoa 9 Haeiuas 
[0 Bom., Cr 70 
67 - - Omission of count in 

charge— Defect tn charge — Power o] Appellate 
Court —The omission of a count in the charge is 
simply a defect in tho charge and the Appcurtc 
Court may confirm a conviction under a different 
section of the Penal Code from that upon which th« 
prisoner wag tried and convicted provided tee pn 
soner has not been prejudiced or injured by the mb 
stitntion of one section for another Akotyhocs 

[llnd. Jur N S,40 

08 Omission to prove separata 

charge for separate offence -The tmm ** ■« 
the Magistrate to frame the charge so as to tocls* 1 * 
separate head for each offence may he remeuieo y 
the Sessions Judge exercising the powers ^ 

ment contained in s 2M of the Code of Cnm 
Procedure 1861 Queen* KiUWMj'^^g 

R widen ce not supportive 


r charge— Order to X*?" 

hen the Judge find* that 


facts proved do not support the charge « 
should alter the charge and not order the Mi* 
to re commit the accused Reg r B* p u 1 l i, cj 
17 Bora Cr.e* 


— Prejudice to accrued— hecesutg to iff 
— W hen a Magistrate under s 250 of the Cu 
Procedure Code 1801 stopped proceeding 
Ch XIV and proceeded under Ch »“ 

Code it was not necessary for him to ®*“* 
quiry de novo ubder Ch XII the amended ^ 
on which the commitment was wade not em* 
materially different from those on which F ^etggio 
were commenced as to prejudice the 307 

, liBiEraws IE W Ed.! 873 

H. Aleratlon of otart* » “ 

other cognizable oftonoo-Mleraho* J . _ 
from culpable homicide to t 154 2 t-ndi 

The prisoner who was charged with culpa ^st 
eide not amounting to murder was tnew T)r j 

cffcnce and there being no an fficujt-prwi y 0 r 

on that charge was tried by the Sesaou# J ou t 
not haring used lawful means in preventing ^ 
(s 164) and was punished for that on ®e jj* 
that the Sessions J odge was compete®* ^In- 
dia rge and to try the prisoner for any eu fB , 

under any one of the'seetions of Cr-t W 

MENT r TOICOOB D0S9 1 Agra, 
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lE — -cent »«*J 

TKF ATION op uifndmfvt of 
cinirr-« f *rf 

Adding new charges — Povtr 

ant one d charge — VI 1 hough a ‘s'Mioru 
i j» wn t-> alter or usnj a charge hr can 
n cut inly new eliaf-e vlicb U not even 
9 the eb*r-*e on which an art-r.vd person 
immiUed for trul Queen *- Uabis Au 
[ 3 N W 337 
■ On u ea to gice 

choree — Wherr a person u arrested and 
large* arc entered against I im in the jv lice 
iliould no on the diy of trial be called 
lectotler charge* without pm ions intims 
: firm to I ini of the ad htional charge*, 
sirrm or tri rrmiox or Padoinatii 
EMKr^s r I uiotrirn •snini 

[LLH.8 Calc., 195 

Conr ef on on 

charge front Hal cf «rJ ich n I rt vat 
accurd — Where a prlice officer who Lai 
d on to annrer to a charge of bribery which 
attained by the evidence wa« found guilty 
m ef doty nnder *. 29 Act V of 18<T of 
race the ©ffeer trying the caae found suffi 
enee In the conrae of the trial,— iZVW that 
d person called on to answer to a specific 
nnot be convicted on an entirely different 
thont previous netice of the offence imputed 
d opportunity being afforded him of meet 
munition Ik the matter or the eetj 
jiio-u Cursors h voDti 

[20 W IL.Cr.8 

■ Amendment of charge by 

5 Judge after commitment by Magir- 
Itaiontof Magi if rate for comm King cate 
a tcay — VVTiere a JIa'riVtnte pi re* reasons 
ntting a case for tnal in a certain way the 
Jnd-e emit either accept the charge* *■ 
r frame other* himself he if not anthonzed 
riminal Procedure Code to writ on a re 
of the charge by the Jfaputrate nnle** be 
the charge which he wuhea to be »ont np 
MATTES or THE PETITION or PAMDnONE 

rs 25 vr It Cr 17 

■ Power of Btaatons Jtidg®— 
l Procedure Code J872 i 4fr here an 
lemon 1 * comnu ted to take his tnal on specific 
aefore the Session* Court the Judge ha* no 
nder i 4tC of ActT of 18/2 to expunge a 
rfore calling upon th »ccuied to plead to it 
I r P0EE3B01LAH SnEIElt 

[ 7 CLE 143 

Charge Micro 

-On the 6 th Augurt 1881 a Magistrate of 
id class began an enquiry in a case in which 
>ersons were accused of noting and of rolnn 
using grievous hurt On the Cth ‘September 
ers of a Magistrate of the first class were 
3 on the Magistrate by an order of Govern 
htch was communicated to him on the Sth 
er On the 9th September the case for tho 
in having closed the Magistrate framed 


CIIABGE — continued 

2 ALTEr ATION Or AMEXDMEVT OF 
CHAItG E— eon f i a ued 

cl arge* against each of the accused under »s. 323 and 
32o of the Pmal Code recorded the statements of the 
accusnl and the evidence for the e! ’fence and on the 
10th September convicted the accused on all tho 
charge* patsmg up< n each of them in respect of each 
charge sentener* winch lie conld pass as a Ms eh 
irate of the Erst class tut could not 1 ave passed as 
a M»-»tra!e of the second clan On appeal the 
''iwimi Judge onthegrrunl tliat the prisoners hid 
c/mmitted the cffcncc described in a 149 of tin, 
I enal Cede held that the sentence* passed by the 
Magistrate were ill "*1 a* bong inconsistent with 
the provisions of a 71 paragraph* 2 and 4 1 and he 
acmrdin ly reduced the sentences of imprisonment 
which the Magistrate bad parted to the maximum 
of fmpn*-nment which the Magistrate could have 
inflicted under a 143. Jltld by tho Full Bench 
(Petiiebam C Ji, and Bbodiiitbst J diasenting) 
that the acntenccs passed by the Magistrate were 
legal Irr PETHEBAM CJ that the Judge m 
tbi* case had no power to alter the charge or to 
frame a new charge in any way Per Bbod 
HCBST J that the aentcnce* passed by the Mams 
Irate were as a wholo illegal and that a Court of 
Appeal is not competent to alter the finding of a 
Magistrate so a* to convict an accused person of an 
cffence which the Court of which the order is on 
appeal was not competent to try Queen Empbess 
r Fesjuad 1. Is. lb, 7 AIL 414 

78 Addtf on of 

charge at Inal — Meaning of the Kord charge in 
Criminal Procedure Code (X of 1SS2J — Altering 
charge— Sulthtul ton of charge— Omit tt on to read 
and txpla n charge to prison er — Tcrtcn commit 
ted i cithoul a charge ’ under t 226 of Cnm nal 
Procedure Code — Meaning of the uord alter 
in c 227 — Meaning of the vorde return of rer 
diet in e 227 — Cr mi nal Procedure Code (Act 
X of 1SS2J n 226 227 22S 230 236 2o" 537— 
Prod ee — Procedure — Eight to legin — X wa* tried 
on a charge (1) of murder (2) of abetting 2? to 
commit the said murder The jury having consi 
dcred their verdict were asked by the Clerk of the 
Crown if they were agreed The foreman replied 
that they were and that their verdict was guilty 
and when further asked he said guilty of abetment 
— of abetment generally On the application of 
counsel for the prosecution ft charge was then added 
of abetment of murder committed by some person 
or persons unknown The additional charge was 
read alood to the jury but was not specially ex 
plained to the prison r n r~was he called upon to 
plead to it Counsel lor tbo prisoner was asked by 
the Judge if he desired to have a new tnal on tha 
charge as amended but he declined. The three, 
charges (i.e the two original charges and the addi 
tional charge) were then read to the jury who after 
deliberation returned s verdict of not guilt r on 
charges hog 1 and 2 and of guilty ’ on charge 
IS o 3 ri of abetment of tnurder by a certain person 
or persons unknown. On the application of counsel 
for the prisoner the following points were reserved* 
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CHARGE — continued 

•> ALTFPATION OR AMENDMENT OP 
CHARGE — continued 

(1) whether under the circumstances the Court had 
power to add a new charge (2) whether the ' erdiet 
retnrned on the new charge was valid, the prisoner 
not having been called on to plead to it Meld 
(Scott J dtssentiente ) that the Jud^c was wrong 
in framing a new charge m additi in to the original 
charges The error however was one of form and 
not of substance and und r s 537 of the Criminal 
Procedure Code (Act \ of 1882) the Court declined 
to interfere with the convicti n Meld also that 
having regard to as 223 229 and 230 of the Cnmi 
nal Procedure Code the charge of abetment of 
mnrder by B might Live been changed into one of 
abetment generally Held also that in any case 
the conviction was good under se 23G and 237 of the 
Criminal Procedure Code It was doubtful whether 
the evidence would establish the offence of murder 
abetment of murder by B or abetment of murder by 
srine one unknown Even if there had been no 
charge properly framed the Jud^e might under 
s 237 have accepted the verdict returned by the 
jury and entered it ou the record The fact that the 
Judge framed a charge which ex hypothesi was 
beyond his authority and accepted a verdict on that 
charge did not affect the legality of the conuction 
Held that tbc omission to read and explain the j 
charge to the prisoner did not under the circum 
stances prejudice the prisoner and was therefore 
immaterial In the Criminal Procedure Code gene 
rally the word charge is used ns the statement of a 
specific iffence and not as indicating the entire senes 
■of effeuers of which a pnsoner is accused There is 
nothing in the Code to indicate that the word is to 
have a different construction in sa 226 and 227 from 
what it has in other sections The words without 
a charge in s 2-6 of the Cnminal Procedure Code 
(Act \ of 1882) will properly arrly not only to a 
ease in which there is no charge at all but also to a 
■case in which there is no charge of such an offence 
as the Sessions Judge or Clerk of the Crown may 
think tho prisoner ought to be tned for If the word 
alter in s_227 is to he taken to include addition 
as it does in s 226, the addition permitted must be 
■an addition to some specific charge in the nature of 
an alteration and not the addition of a new charge 
"The words return of the verdict in s 227 mean 
the return of the final verdict which the Judge is 
hound to record. Per Scott J — The test of the 
admissibility of proposed amendments to a charge is 
whether such amendment will prejudice the pnsoner 
"The word charge is used in tho Code both as 
Indicating the whole senes of counts or heads of 
charge and also as indicating a charge of one specific 
offence In * 227 it is nsed in the former sense 
The word alter in s 227 must be taken to be 
equivalent to the words add to or otherwise alter 
which are used in s 22C and consequently the addi 
tlon of a new head of charge is an alteration 
within tie meaning of s 227 Qrrrv Exrarss r 
Arr* Srnruira Mrnjsa IL.E. 8 Bom. £00 

TO Alteration or amendment 

of Chars ®— Aid it o» of charge at trial— Alltnng 


CHARGE— eonfmuei 

2 ALTERATION OR AMENDMENT 05 
CHARGE— continued 
charge— Criminal Procedure Code * 
that on a tml upon charges under M 467 and « 
of the Penal Code the Court had power 
of the Criminal Procedure Code to a 
under s. 193 of the Penal Code upon **>““• 
pnsoner had not been committed for trial 
Empress v Appa Sulhana Men Are I L S Hi 
POO dissented from QOE™ *»»*» * SEW 

80 — Addition of charge triable 

by any Magistrate-Power of JgJ 

to add charge and try it — Criminal Pr “ 
Code ts 226 236 237 531 -Three W***’ 
jointly committed for trial beforo the ^ 1(mU 
ston two of them being charged with c^P ^ ftlrf 
cide not amounting to murder of J an 

with abetment of the offence At tne ir ^ 
Sessions Judge charge afgnrf 

of causing hurt to C and convicted them up 

the original charges and the add W *** „ 

assault upon C took place either at the Sfl lb# 

or immediately after the attack wk tome *ithin 
death of J Meld that the case noteo ^ 
tho terms of a 226 oftheCmmna 
and the adding of «» d*6* f„ 3 f «***• 

which was not covered hyss aof tWn nt 

tions havmg no application to sudi *J ud w| 
hut that, inasmuch as the Session J g acmwd 
dressed by the pleader who app “"S , n d into** » 

81 Rower of 6e *^ l0 ^y Mm- 

to withdraw a charge fr *JP c A, jf-rhe 
Criminal Procedure Code *s ** Pjoecdure CoJ*> 

.It, „ . 227 of tM “"“f.Etl. 
includes withdrawal by * Sw * 10 ”* „ v.N, the tom®" 1 , 
added by him to the charge on wh c ^ ^,0 
ment had been made jg Ah-» 651 

PiI cJiargo- 

82. Vagueness or etar gcd u® a? ! 

Penal Code s 217 -The a«m.ed wm ^jart 
> 217 of the Penal Codej bu * “ 6 J ft? l*w ** 
distinctly state what the dir< eetion 1 |t jfaJ 

which he disobeyed and l»ow he d s eo * 

that when the accused hwW» pr e*c#tio» <® 
charge expressed in vague terms _ . ' ultr f «n ** *" 
appeal should be limited to ""f, t the If” 5 - 

Xh the charge lias been understood 

Eirrarss r Babaw R» 2 Rom- 1 

83 Conviction for 

different from that with 

charged— Extend lio»—Z*f „*l 

C°J' ,S‘» #< 227 LtU 

t, 335 309 S79—T>ieoty—ThrP .*[ 

wero subjects ot n . u ^owmittio? ^ J 

Banda They were extradited fveora 
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CIIArOE— rt, . i 

2. ALTETAT10N OP AMENDMENT OF 

ciiai rr-«. * «f 

»i K-t *L The who hell a p-vli 

n urj n*t^r 1 } tie » tr pst ted th 
imunl t the V«i ci O ”"t ra i char— e ttut l 5 S 
f t_ rr_ ( l Ode (XI X tf 1 «»). 7V V«vre* 

J c If isrl I tV tlirf to CS* c d<T k J J ra 
tUp<- J t'.a- 11 the arr-tcd LvI leca sat*a<Lted 
n itlirf tjiff t.E’d th y pcU V tried and 
rtmrtpj rely ent^r that KtiiT n! m c her 
At the md cf tbr Irud, the £ v*«i- ri Judge Hud. - 
tLa tLr wra>d w ere gui tT cf tl rft. Vet art tf 
dv t tidtVra. Hr Id rrrr**-=” tif <*d” 
f ac-jt tilt i «u rem rtce t<s the Scwv-* 

Judge t *!-rr the cUrf cu i-r i- < f l-c G <!c f 
Cn-ni_al r-ere. re (Art X f 1* 2) and ecdrr *. 23S 

to r evict the arret'd cf the min-v {Truer which the 
Vf <u ULft. Hr Id t!r, tilt tU (/«/ f 
Cna -il Prrrd rc »u if 1 n If it frx /in 
<^iij Eint.i t EBCSi Ixi 

[I. II. IL, 17 Dost,, 3ea 

&1, Power of Appcllat* Conrt 

to alter charge or finding— 1 rr »/ et to tie 
oerassf— Xe iy for m rr Inal cm Hr attend 
tlmryt — Cna a ! Tree dtre Cod (Act E of 
t*-,9) *• d 6 r* 239 o~I 423 -The accused j 
part La J fnirt a crpy cf a decant which had • 
beta fahilrd ly au i-terp Hi -a U.n~ Bade in it f T 
111 purj *e tl u Wi_g ut« I in the trial cf Li *u 
J! Id that Lr m guil j n t tf an a tempt V et-a 
mi an eficnee undre ». 4"1 tf the j-rual Gdr let cf 
il*- rCrrxt i.**lf If the pTT»«uti"n rat* lithe* 
certain art« reiustitu mg an offence and the Oert 
sninpj 1 in the law by chare-io- and creimetmg an 
actuwd pc-wu f r aa tffcnce tthrr than that f r 
whirh h ib all lore been pr-perly char-ed, and if 
n"t»i data -ring rurh imr the accused h&i by hi* 
defence endcaireirrd hi meet the aerumti si tf the 
(rccxua.m *f th *r art* then the Appellate Court 
may aI.iT the rhir~e t finding and cooTirt Lin f t 
an tffrare which tb or arti J— Jerly c ■ustrtnt 
pro id d the accused be nrt prejudiced by the alter 
a x>a in th Cndin-’ Such an err I* cat tf f m 
rather than cf substance and the al-erution by an 
Af pcllatr Court f the ebare-e cr feuding w-uli o t 
c miAf a rc-tnal eaprretly on a charge cf that 
tfiente. ' in Cuba r t}rii3 Emrana 

[L L. K„ 20 Calo, S83 I 
3 C W N„ 653 

85 Cnmul Trt, 

ctd Tt Codr (Act rcflM) I 423 fl )— Alteration I 
of fod *3 aa dtr i> 100 211 PeaoJ Code to one 
under* 103 — Where an aerat'd *u ccaricttd under ] 
*i-l W 211 Penal Code, and the Judge referred the I 
eaae Vi the H i”h Court rtctm in ending that a aometir n 
under 1 . 193 Penal Cede wr*h an tnh a. x ed aentenee 
al nld he rab*titnted f T the onTirti n aad KTrtence 
under**. 1C^ 211 , — Held thnt u prr<tedin-i talra on 
a tLar~e of abetment f aa < {fence under ■ 211 it 
w nld V imprryeT to eonnrt the accuttd of in ten 
ti ually "ini" false eridenee a* the two f {fence* are 
entirely of a d {feimt ehar*rte» aad m mafaag a 
defence on a char-e cf tae £r*t named offence, the 
ar rased could not be regarded at pleadio" to a charge 


CHAHOE — co«/ nrd 

2. ALTETATION OP AMENDMENT OF 
CIIAI OE — tonelndei 

rf lnterttonaET prieg false endeace »a re— »-d to 
r^ne partiralar (U meat To wlftitate a etmTK 
tin f r the la ter < {Truce f r one fer the f nn«T 
ffirce w ejld he la f {firt to alter th charge to cue 
f t a d *rrent * fence without tie aerejed LaTin-' an 
j-jertnc ty rf jlcadL z to d. MowoEayras Cbow 
hhxt r Qrrcy Eitrxr s 3 C XT if, 307 

66 Conviction of offence of 

different character Legality of —Charge of 
Heft—CcMncfon of le ny tnen^er of mnlarfnl 
airm’le — Code of Cnei mI Procedare (Art V 
of 1 rSj # 423—Tmol Code (Ad XLT of IVnj 
1 113 and 3~9 — The lrtnud wi~e coaricted cf 

thrft that wa* the onlr charge which ther were 
r*I id op a to antwrr In appeal the I> strict 
y*-irtite held tba no theft hid been roman ^d 
hut Le coatirted the aerated cf bein'* member* cf aa 
urlawful amcmtly Held that cm the trial the 
accused were ealhd open to anrwer pair a charge 
cf theft, ther were never called npna to answer any 
cj.fr chare- r aad they therefere could nat fa-rly 
he co-rirted cu thiir a—’<al cf an effmee cf aa 
bjsIj <LS vent character It 1* 03 the proceeding* 

taken hef-re tie Magi* rate that the fact* con*«tu 
ting an c fence fo* which a trial u held are made 
1- ora to the aerat'd, aad the law u applied by 
toe Mi-irtra^ to the farts ft-alLihed. to aa to 
coast, cte the chare-e which the accus'd 1* ca led upna 
t answer It there f re cans t he said that saEnent 
c ice was giren t> the acruwd, because mrnti a 
cf a. It7 cf the Penal Code (n Lag) t r-cther 
widi thrft was made urthe Call rej rt of the y ice 
a* the cffmrr* considered to hare been nx.li M 
and tha the arreted must Late tern made acquainted 
wi h such rep-rL JaTT Svoa r MiBim ‘■irGH 

IL L. 3L, 27 Calo, 660 

87 Conviction of noting with 

I th» common object of the*t — 1~ %d y ty 
Apptllate Conrt of d ferrnt comm/ n olject — 
I-*yo\ ty of eonn i on on sari fad ny — Penal Code 
(Ad \L1 f 1V0) „ 147 end 379— Code of 
C n n el Prot*d rt (Ad V of 1X39) M 423— The 
accused were convicted by a Magistrate cf theft cf 
cin-'et and alto cf nrtji- the common oLpd 
f the unlawful assembly being the £orc£Llr taking 
awaj f msngr<* brl r-ing to the Hm di.Mn t. On 
appeal the Ses^ r.t Judge act only found that tic 
eomme no j rt was n t the taking cf the man-oea, but 
that the dirp-te between the part u* wa* as to ecrtn-a 
land- lit, b-wever di rrr .i w d the appeal aad era 
firmed the conracti'a. Held that, a* the accused 
were convicted on a eLfferent finding of fart from 
that to which they were called upon to plead a_d to 
defend themaelre* at the trial, they were euLtled to 
an acquittal Eignrrxisi r Asgse An 

[L L. 3L, 27 Calc^ 690 

3 EXPLANATION OF CHAEGE TO ACCUSED 

83 Precise nature of charge.— 

When arm -rung an accused, and before rweri-g 
hi* plea the Court should be cartful to ensure the 
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T2II AR GE — con tin ued 

n ALTERATION OR AMENDMENT OP 

CHARGE — continued 

(1) whether under tho circumstances the Court hid 
power to add a new charge (2) whether the v erdict 
returned on the new charge was valid the prisoner 
not bating been called on to plead to >t Held 
(Scorr J dissenhente) that the Judge was wrong 
in framing a new charge in addition to the original 
charge* The error however was one of form and 
not of substance and undir s 537 of the Criminal 
Procedure C de (Act \ of 1832) the Court declined 
to interfere with the conviction Held also that 
having regard to ss 228 .229 and 230 of the Cnmi 
nal Procedure Code the charge of abetment of 
murder by B might have been changed Into one of 
abetment generally Held also that m any case 
the conviction was good under ** 23G and 237 of the 
Criminal Procedure Code It was doubtful whether 
the evidence would establish the offence of murder 
abetment of murder by B or abetment of murder by 
seme one unknown Even if there had been no 
charge properly framed the Jud B e might under 
■ 237 bare accepted tho verdict returned by the 
jury and entered it on the record. The fact that the 
Judge framed a charge which ex hypothec was 
beyond his authority and accepted a verdict on that 
charge did not affect the legality of the conviction. 
Held that the omission to read and explain the 
charge to the prisoner did not under the circum 
•tances prejudice the prisoner and wa* therefore 
immaterial In the Criminal Procedure Code gene 
rally the word charge is used as the statement of a 
specific tffcnce and not as indicating the entire senes 
«f < ffeners of which a prisoner is accused Thcro is 
nothing in the Code to indicate that the word is to 
have a different construction in ss 22G and 2-7 from 
what it has in other section* The words without 
a charge in s 22G of the Cnminal Procedure Code 
(Act \ of 1SS2) will properly apply not only to a 
case in which there is no charge at all bat also to a 
case in which there is no charge of such an offence 
u the Sessions Judge or Clerk of the Crown may 
tl ink the prisoner ought to be tned f >r If the word 
alter in s_227 is to be taken to include addition 
a* it does in s 22G the addition permitted must be 
an addition to some specific charge in the nature of 
an alteration and not the addition of a new charge 
The words return of the verdict in ■ 227 mean 
■the return oi the final verdict which the J nd-’O is 
bound to record. Per Scott J — The test of tho 
admlsabititv of proposed amendment* to a charge is 
whether such amendment will prejudice the prisoner 
The word charge 1* used in the Code both as 
indicating the whole sene* of count* or heads of 
eliarge and also as indicating a charge of one specific 
effeucc In s £27 it is used in the former sense 
The word "alter In s 227 mnit be taken to bo 
equivalent to the words ad I to or otherwise alter 
.* r * in * “ C anJ wn* fluently theaddi 
wuhin it.”" , hraJ . of ch * r F® is an alteration 
Ar*i ° f 1 227 Q**** Fwrnrss r 

ATf He vs BE -L1i.il 8 Bom. 200 

~777 Alteration or amendment 
of chargo-^ lflM ofcKarje a , lrtal _ MlerlHJ 


CHARGE — continued 

2 ALTERATION OR AMENDMENT OP 
CHARGE — Continued 

charge — Criminal Procedure Code s 227 — Held 
that on a trial upon charges under as 467 and 471 
of the Penal Code the Court had power under s £27 
of tho Cnminal Procedure Code to add a charge 
under s. 193 of the Penal Code upon which the 
pnsoner had not been committed for trial Queen 
Empress v Appa Suhhuna ilendre IBB 8 Bom 
200 dissented from Queen Ehteebs e Goedon 
[LLR 9 AIL 625 

80 • Addition of charge triable 

by any Magistrate — Potter of Sessions Judge 
to add charge and try it — Criminal Procedure 
Code ss 226 236 237 637 — Threo persons were 
jointly committed for trial before the Court of Ses 
sion two of them berog charged with culpable horni 
cide not amounting to murder of J and the third 
with abetment of the offence At the trial the 
Sessions Judge added a charge against all the accused 
of causing hurt to C and convicted them upon both 
the original charges and the added charge The 
assault upon C took place either at the same time as 
or immediately after the attack which resulted in tho 
death of J Held that the case did not come withm 
tho terra* of e 220 of the Criminal Procedure Code 
and tho adding of the charge was an irregularity 
which wa* not covered by ss 230 and 237 those sec 
tions having no application to such a state of things 
but that inasmuch as the Sessions Judge was ad 
dressed by the pleader who appeared for tho accused 
and heard all the objections raised and witnesses 
might have been called for tho defence upon the 
added charge the provisions of s 637 were apph 
cable to the caso Queen Empress r KhabQA 

[I. HR. 8 All 605 

81 Power of Ses a Ions Judge 

to withdraw a charge framed by him — 
Criminal Procedure Code ss 226 227 — The word 

alter in s. 227 of tho Criminal Procedure Code 
includes withdrawal by a Sessions Judge of a charge 
added by him to the charge on which tho commit 
ment had been made Dwabea Lal c Mtnivso 
Pai IL.II 12 AIL ESI 


- Vagueness of charge- 


82. - 

Penal Code s 217 —The accused was charged under 
s 217 of the Penal Code j but the charge did not 
distinctly atate what the direction of tha law wa* 
which be disobeyed and how he disobeyed it. Held 
that when tho accused has been convicted on a 
charge expressed in vague terms the prosecution on 
appeal should be limited to the particular senso in 
which the charge has been understood at the trial 
Emtbeje v Baban Khan 

[L H IL, 2 Bom^ 142 


83 — Conviction for an offence 

different from that with which accused is 
charged— Rr/radi <»e» — Lex fori — Crtm nal -Pro- 
cedure Code JS«2 ii 227 233— Penal Code 
tt 395 3*3 373— Daeotty— Theft —The accused 
were subject* of II is Richness the Csckwar oi 
Barodv They were ex trad ted for committing dxeoity 
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LHAfOE-rc t •• t 

2 . alth atj ov or AVrNDMrNT or 

Cl HI ftk-ef I »tf 

in Unn ' India. Tbe A a wtralc who l ill a prvh 
ti inary inquiry ieIo lie waller e* ran 1 tel lie 
ktiikJ l ibe s»i ti G artra * char~e mini *> 
ef lie IV-al G le (XI A <t 1*^0) TV <u. 
JbWmpiI me or ! r a. 3 .. e. 

IV pisfltlilu tie armeM 1 * I Vn «»tia le.1 
n m tlu — e on J r *. JPj tl> J e*ll le In t nil 
i»*nWf4 ealy endcr ll il •'■rli-ti i%l tin <ll rr 
A l lie end rl the trial. tie S»« n* J«d*r f n In- 
ti at the arvus'd wrrr p-uilty if tl ft, let n t <f 
riintte menu Ited them. II Id term n; tie «n! t 
f acquittal, tint it *M r -rej>rt<Til tn tl e *>et i n» 
Jo ! t tlliT tie fliip-r o lti 12 f il e C Jr f 
<n i al In«dim-(trtT f !*■ } an I no ! r a. r«i 
t p P'1 let tl inrul f tl mil* freer nil 111 
r » 1 7 P r*U 1 j * lltM »1*S tilt tl O 1 f 
<_n initial I r pix ore *»• ajjlica le n It* f pi 
C irri* Exrxtes p knot* L*a 

(1, Xj.IL 17 Bom 000 


SI. Power of Appollstc Court 

to niter chnrgo or flndltvK- J **>*•! et fo rtf 
oremfij— tfeeii ty f r a rr fn«( M lie altered 
tlargf—Cr n I Inert rt Code (Ac t I of 
Hj < ij * i 2 r ST 2*1 ant 423 — Tie iminl 
pare Li* jl adcr n r> jy f » *1 rumen t which 1 »1 
Uen f»l ifiod by an loterp l»ti n being made in it f r 
tl t pnrj *e v| its being uw 1 in the tml of 1 I* inlt 
Held tilt be *n puKy ntitin attempt b ex tn 
tmtnn ffrace under ■ 4"I of the p nil Ode but of 
tV effertcc itself If lie pmseculim ralabluhe* 
r Ttun net* os diluting mn eJTmcc and tlo Cemrt 
ini »pjli • the law by cl »ain„ ind e*mvktlng an 
accuse 1 perm f r an iff i ee ether tl an that f r 
wbirb he »b nl 1 love been pm perly chargi-d and if 
d twithstanding ru h inur the accuse I ha* by 1 ii 
d fenec ct> havnurrd bi Duet tie accusati « <f the 
t imrm* i n f their acts ll cn the Appellate Court 
may alter the cLur-e r finding and convict him f r 
an ffei ee which ll o*e net* properly c> nilitute 
| rutided tl e a rated be n t prejudiced by tlie alter 
ation in tl e find n„ buch an errrr !« nno (I form 
ratlrr than of »ul stance and the alteration by an 
Appellate Court of tlie charge or finding woull not 
n cessitate a re trial eiprmly on a ebargo of that 
cffiDce Liu Ojiia r Qpeek Empress 

[I L. It 20 Calc 803 
3 C W K 653 


85 — Criminal Pro 

eedare Cote (Act V of 1898) i 423(1) — Alteration 
of finding tinder tt 109 211 Penal Code to one 
under * 193 — Where an accused was convicted under 
it 109 211 Pinal Code and the Judge referred the 
cote to the High Court recommending that a conviction 
under a 193 Penal Code with an enhanced icntcnce 
*> mid he substituted for tbs conviction and tcntence 
under** 109 211 , — Held that in proceeding* taken on 
a charge of abetment of an offence under » 211 it 
would be improper to convict the accused of latcn 
tionally giving false evidence a* the two offence* are 
entirely of a different character and in malting a 
defence on a charge of the first named offence the 
accused could not be regarded a* pleading t > a charge 


CHAROF* — nut need 

- AI TfltATION OP A'IF\nMFVrO> 

CHA1UU— <o eluded 

t intrat Vially pi lug falw evidence in repard lei 
p-me particular • atrmrrt To nUlllnlc a naile 
ti n f t tl e latter ffetiee fr * f r t V f r»er 
fferer w mil V In i'VcI to alter the el ar-e tv me 
fra i!i* rmt P nre with -ul tl e arcutcrl I a*H an 
py» rtonity rf plea 1 ng b it. >Jovo«iwjax ( mow 
I intx r Qritv l itr*ru 3 C W 3N^307 

80 Conviction of oOVnco of 

clifTrrcnt chnractor IiPEttlity of— Charge „f 
ft ft—C anpf o» of let g t*tmUr of • laef / 
a — Code of Crtmtual 1 roe nitre (Art I 

p/X«: 9) i 421— ) euat Code ( let \I I of 1W0J 
t 113 a d t*9 — Tl e afcu»p.| were eonricteNl ef 
tl ft that was the onlv cliarge which they were> 
palld up n to anrwer In appeal the IVtrlrt 
M«p trate hell tliat no thrft liad been rnmmittnl 
but 1 r o nvictevl tl e aeen*ed of Iwing member* rf an 
unlawful assembly Held that on the (rial the 
aee-uwd were ealh I upon to answer pnly a eluirge 
e r theft tl ey were nevrr called upon to aniwrr any 
oiler rlarpe and they therefore cont 1 not fairly 
V convict 1 on thilr a] jual cf on iff nee of an 
entirely diff rent rluirseter It Is on tho procee ling* 
t ken l>ef re ll e Magistrate that the facta eon*titn 
ting an eff-nee for wli h a trial I* hell arc made 
Xnewn tn the accus'd anl the law Is apphnl h v 
the Magistrate to the f»ct* utahlishrd to a* to 
constitute the charge which thearrnird Urallci! upm 
t an*wir It tlicref ire cannot ho avid that mfllcicnt 
notice was given to tho accu»cd became mcntl n 
of a. 117 of tlie 1 nal Code (rioting) together 
with theft was made in the final report of the pohcc 
a* the offenera conn U red to have hem utalli |M, 
an 1 tl at the arra»cd rrait liavo Icon ma<le aeanalnted 
with aueh rcpirL J*tu Eivo r Mamabir v{ ko « 

[L L. IL 27 Calc 000 

87 Conviction of rioting with 

the common object of theft , 

Appellate Court of different common cl/ect— . 

1 egahty of connetton on tueh findma—l entt i r„j 

f jrf * l ./ reroj uf •rt'mCciSir 

Criminal Procedure (Act V of 1898) e 421 —TV 
accuse 1 were i convicted by a Magistrate of theft of 
mangoes and also of noting tho comtnnn J i 
of tho unlawful assembly being tho forcibly Uk,^ 
away of mangoes belonging to tho complainant & 
appeal the beseems Judge not only f Mri( i „ , 
common object was not the talcing of the tnanJoV v h f 
that tho Uisputo between tho parties was .. 
too. Ho however ft, V *• nru, 

firmed tho conviction Held that m tv.. " con 
were convictel on a different finding n f t 
that to which they were colled upon to uL , 1 fro,n 
defend themadve* at the trial tbev wcre^l f, 1 ” 1 , 10 
an acquittal Raiiimuddi r Asoar Alj entltl< ^ to 

11 L H 27 Calc 89o 

3 EXPLANATION OF CHARGE TO ACC^D 

,8 8 Precise nature Q f 

Wien arraigning an accused and r &«- 

his plea the Court should be careful m 

*n«iire the 
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CHARGE — concluded 

3 EVPDA’S VTION Of CHARGE TO ACCUSED 
— concluded 

explanation of tlie charge in ft manner sufhcientlj 
explicit to enable the accused to understand tho 
roughly the nature of the charge to which he is 
called Upon to plead- Empress i Vaimbilfe 
\aijiboEec EiTPRE33 I 1, R, 6 Calc 828 

89 — Exact nature of offence 

charged — Contents of charge — Criminal Proce 
dure Code (Act A of 1S82J s 22 1 — An accused 19 
entitled to know with certainty and accuracy the exact 
nature of the charge brought against him and unless 
lie has this knowledge he must be seriously preja 
diced in his defence This is true m all cases but it 
is more especially true in cases where it is sought to 
implicate him for nets not committed by himself bat 
bv others with whom he was in company Behabi 
SIamtoy r Qceeii Empress 

d I*. IL, 11 Calc 1Q6 

90 Omission to explain charge 

— Criminal Procedure Code s 271 — Murder — At 
a trial before a Sessions Court a charge was read out 
to the prisoners to the effect that they at a certain 
place on a certain date committed murder bj causing 
the death of M and that they had thereby commit 
trd an offence punishable under a 3Q2 of the 
Penal Code and withm the cognizance of the Court 
of Sessions The prisoners pleaded guilty and were 
convicted on their plea The charge tros not cx 
plained to the prisoners. In answer to questions 

ut by the Court prisoners stated that they had 
died M and that they made the admissions of their 
own accord and not on the persuasion of any one 
Held that the conviction must be quashed and a 
new trial ordered. AitATu r Qceen Empress 

[XL.R. 9 Mod. 01 

91. Omission to explain charge 

when amended— Criminal Procedure Code 1S~2 
» 415 —A prisoner charged with dscoity and riot 
and acquitted cannot be convicted of house- trespass 
under a. 452 of the renal Code unless the charge 
was amended by the addition of the charge under 
a 4o2 and was read out or explained to him and 
h was called on to plead to it under a. 415 of the 
Criminal Procedure Code Qceey r Salamut An 
[23WIL Cr 50 


CHARGE TO JURY Col 

1 Stnnnxo cr iy Ozxebab Cases 10 ( o 

2 Misdirecttov 1079 

3 special Cases lost 


See JUDGMENT— CbIMTYAI, CASES 

[23 W R. Cr, 32 

1 StMMTSG IT IN GENEPAt C4SE> 

— Modo 

do e f j 4,, 

Jod-eun tl si Itc A 
plainly bet r» d no tl e 
n ting ih. fTeponci s nil 
out generally the way fc 


of summing up evi 
r — In charging a jury a 
m re than lay carefully and 
! tmee at recorded t y him 
incon utenci-s and p intinf, 
a which it U favourable or 


CHARGE TO JURY — continued 

1 SUIOITIsG UP IN GFNEPAL CASES 

— continued 


unfavourable to accused. Query r CsrxDEJt Kf 

jiab Muzoomdab 25 W R Cr 64 

2 - - ~ — Criminal Proee 

dure Code (Act T oflS92) t 298— Duty of Judge 
ichen the jury arc uncertain as to the offence com 
milled — A jury after retiring returned to the box 
and after unanimously finding both prisoners not 
guilty of the charges framed against them stated to 
the Judge that they thought an offence had been 
committed by one of the prisoners but were uncertain 
jis to the section of the Penal Code applicable to 
jus case the Judge thereupon made over to them 
a copy of the Penal Code leaving them to decide 
under what section the offence fell Meld tint 
]ie had failed in his duty and that he should lias o 
asked the jury what doubts they had &b to the 
Crime which had been committed, and should have 
explained to them the law and informed them what 
offence the facts would prove against the prisoner if 
they believed ILobo facts JASPATir r 

Queer Empress I L. R 14 Calc. 184 

3 — Omission to point 

out leyal bearings — reading evidence to jury ti* 
important cases— On a Inal by jury a Sessions 
Judge m summing up should give a full and detailed 
statement of the evidence on both Bides he shonld 
point out the legal bearing of it and what weight the 
jury ought to attach to its sereral parts His onus 
#ion to do so if the accused is thereby prejudiced, 
amounts to such an error in law as would justify 
a Court of Appeal in setting aside the verdict No 
general rule can be laid dawn ns to when a prisoner is 
prejudiced by a defective summing up but in general 
sf the finding of the jury in such a ease is one that 
an Appeal Court would set aside if the trial had 
taken placo with the aid of assessors the Court will 
interfere and set the verdict aside In capital cases 
and all eases of a serious or complicated nature the 
Judge ought to read ever the evidence in extenso to 
the jury Eeo r FattEcbayd \ asiaciiavd 

[6 Bom Cr , 85 

4. . — Duty of Judge in 

charging jury —In delivering a cliarpo to the jury It 
i*the duty of the Sessions Judge to call the attention 
of the Jnry to the facts and then to leave it to them 
to consider whether from the facts they con el ode 
that a particular criminal act was done and If 
they so conclude then to direct them that the caso 
cornea wit Inn a particular section of the Ode Sat 
f ROSAS JI135ER V EMPRESS 4 C V7 IT., 193 


5 Cnm nal Proce 

Jure Code (Act A TJ offlSri) , 2 oj —In this caso 
the G urt were of opinion that the J udge'i s charge to 
the jury was not a summing up for tbo prraecutnn 
tt nd d ftnee aneh as la prescribed by • Sou 
XKV of 1SG1 1 nnciples f t guidance of a Juds* «« 
charging a jury laid down Qceey r I xscoovxn 
1JOJR 10 B. L. K- Ap., 30 19 W Ik, Cr Tl 
Mr pi a n ng Its 


JuJ e to eijUla the I 


them in crJ t 
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cnAraE to jnn\ 

i «usimi\c t r in cimt \i CMS* 

— r e*t d 

luiit Ibra n appl inc tl# 1«* to the fact* of Ho 
nw Mltc rrfcrm * to mil n* f tl o 1 ftul Cr le 
d 11 f "Vn os is n t stiff rimt A»Ht 1 rADA 
t Qrriv Furor j LLH 25 Cala, 730 

[3 C \% N, 484 
«ti Fso id Ml. es r Ernsts* 

[4 a W 2i n 103 
7 - Jyatr tearing <■ 

cose — Trttumpt <•« of **nc**tt — \ Judge » eliarge 
to the jury should con i t only of * summing up 
of *11 tl e (TlJriff ml * showing 1 ow the l»w 
apjiira to it Where fsrts are *• consistent with » 
pn*or.rr's innocence *• with hn guilt Inn ccncc must 
H p-wanted i mnil rnmiltt) intent of knowledge Is tut 
reerasinly he pula' le to evert man who *ft» contrary 
to the ptmnout of the l*vr QcrE* e NonosniSTO 
On os i 8 W XL Cr., 87 

8. . garge when there 

»e m er dr% e -Dint tl err U no evidence against 
aprurner the Jc lee ou 1 1 to charge tl e J iry for*n 
acquittal mod n t le*Te tl e jury to My whether tl e 
rn**irr li guilty or not. Queen r OntEDiunr 
Manus 7 VT It Cr 30 

0 Where * summing 

up of * Judge to » jury points out to tho jury 
the principal features of the evidence ** rr~*rd« both 
the ease of the Crown «nd the defence of the pn 
•oner*, it com j lie* with the requisition of the Code of 
Criminal Procedure Queen r Sjieppabd 

[13 W IL Cr 23 

10 Omission to sum up evf 

deuce — Crim nal Procedure Codf 1351 * 3~9 — 
Where the provision* of • 3<9 of the Coda of 
Criminal Procedure 18 r l were neglected, *nl the 
Jnd~e did not sum up the evidence *t all a new trial 
was ordered. Qirea t Etahi Bax B h It Sup 
lo/, 3 j9 5 If B Cr 80 considered Qcssit r 
hmnaniBE Dso 0 IV IL Cr 61 

11. Cr fniaat Troee 

dure Codr 18TJ , 3~9 — Under s 3i9 of the Code 
cf Criminal Procedure a Judge should sum up the 
evidence on both sides hefire requiring the jury to 
deliver their verdict Under ■ 419 however the 
Court thought it unnecessary to set aside a con 
viction in a case in which this was not done 
Queen r SlTWA alias S IT ABA it 

[14 W IL Cr 60 

See Queen Empress e Imam An Knav 

[LL.IL 23 Calc 252 

12., Roaaonsfbr Judge s opinion 

on evidence — It is the duty (ff a Sessions Judge 
to give a summing up of the evidence as recorded 
before him, and to state Ins own reasons f r consider 
ing a prisoner guilty Queen c JiAWAs Kuan 

[7W IL Cr 25 

13 Statement of Judge 8 own 

opinion — A Sessions J udge in summing up is 
hound to advise a Jury on questions of fact and may 
tell the jury the impression which the evidence 


CHAItOE TO JUItY— eonl *«el 

I SIMH1M1 LP IN OFNERAL CASES 

— confute#!? 

1 as made upon hn own mind Queen c DwaRkA 
> Ain «in 13WE. Cr 34 

14. — A Judge may 

give the Jury hi* opinion of the guilt or innoecnco o£ 
tl e prisoner if he si ows them clearly that the d ci 
st n rests with them. Queen r Abdool Juleel 

[W IL 1804 Cr., 5 

15 A Judge In di 

redin'* a Jury should confine himself to a gene cal 
commentary on the evidence and a statement of tho 
Irnl rfTrncc proved should such evidence be credited 
He slvmld not give a positive opinion as to tho 
guilt or innocence of the accused person Qufen r 
llninrr Curve eb 1 W IL Cr 2 

Queen r GumjaBisiien 1"W E. Cr 23 

10 . Judge a opinion as to cer 

tain portion of evidence —It isopcu to a Judge 
In charging the jury to cipresa his opinion as to tho 
effect of a certain portion of tho evidence but ho 
shout 1 al« ays be careful to add that it is for the jury 
t» f rai Ihm own opinion Queen Empbess v 
Repin Biswas L L. IL, 10 Calc 070 

17 2£rpreMion of 

op mion Ip Judje upon questions of fact— Charge 
to the jury Form of — Sab-s. (2) of a 298 of tho 
Code of Criminal Procedure allows a Judge to evprcss 
to the jury hla own opinion upon any questions of 
fact provided that he leaves the decision upon tho 
questions of fact entirely to the jury The tendency 
of the charge as a whole ought to be to give a correct 
direction to the mind of the jury Queen \ Oagalu 
OB L B Ap 60 12 B Jf Cr 80 referred to 
IUiTAUAT \Lt V Empress 4 C W N" 100 

18 Bare statements of prl 

Boners — IV dence taken before Magistrate — Baro 
statements of prisoners arc not admigjiblo in and 
ought not to be alluded to by the Judge as evidence 
nor Is evidence talcen before the Magistrate unless 
contradictory of the evidence of the same witnesses 
as given before the Sessions Court evidence in the 
trial or proper to be put to the jurj Qceen v 
linEso Srvan 7WB, Cr 108 

If) ■'Evldenca of person not 

having knowledge from his own ob 
servatfon. — The evidence of a pers n stating bo 
f re the jury upon oath facts which he does not 
know of his own observation facts which constitute 
tho^ substance of the charge against a prisoner and 
which the jury themselves hare to enquire into and 
armc at as their verdict ought not to be allowed to 
go to the Jury and still less bo when the person does 
n )t orally depose before the jury but his evidence is 
presented to them in the form of a written deposi 
tion Queen r I ajioopal Dhub 

[lOWE Cr 67 

20 Different trials for same 

crime — Fresh charge to jury — When diffirent 
trials are held at different times and against different 
prisoneisiu respect of the same crime anew charge 
to each Jury should be delivered in each case It is 
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CHARGE TO JURY — cont nueJ 

1 SUMMING UP IN GENERAL CASES 

— concluded 

not sufficient to read over to the second jury tbo 
charge delivered to the first QFefn r Mahadeo 
[W K , 1864 Cr IS 


2 misdirection 


21 - ■ Misdirection —In 

giving a warning to a jury not to disbelieve a mass of 
otherwise consistent evidence because m one or two 
minor anil immaterial points the witnesses made differ 
ent statements a Judgo exercises a vviso discretion 
nnd affords no ground for the objection of misdircc 
tion to the jury Qceev r Bra tee Khan 

[1 W R Cr, 17 
32 — - - - - Omission to dt 

rcct on important point — In considering whether 
a Judge has misdirected the jury the tenor and 
general effect of the whole summing up should bo 
looked at and tf upon the whole summing up the 
Court is of opinion that substantially the proper 
dircctim Las been given to tlio jnry It will not 
interfere though the Judge has omitted to direct the 
jury expressly on some important point Reo r 
1 bstanji DissnA 10 Bom 75 


23 — Omission to aid 

jury as to facts— Finding on fact by Judge —A 
summing up to the jury in which the Sessions Tudee 
gave no aid to the jury in the arrangement of the 
facts which were spoken to by the witnesses and 
himself found facts which be should have pat to the 
jury was pronounce l defective and a v crdict founded 
thereon was set nsido and the prisoner ord red to be 
released Queen r RaSi Gopal DnCn 

[10 W It., Cr 7 

24. — Omission to call 

attention of jury to evidence of fatnesses for de 
fence — In summing np a case to the jury the Judge 
mitted to call their attention to the evidence of the 
witnesses fir the defence This evidence appeared 
to the High Court to be untrustworthy Held that 
tl e summing up was not defective on account of this 
omission on the part of the Judge Ik the matteb 
twa imriDi ot Mwnm. Munvro Eiamisa 
v RocniA Mohato 

[I. Ii. It 7 Calc., 42 8C L R 273 


25 


♦ hat facts ar i 
Y’ndence Act s 103 — Onus of proof — Criminal 
Procedure Code s 63 " — It is the province of 
the jury and not of the JuJ^e to say what 
fact* *ro or are not proves! Where a Judge 
In Rising charge to the Jury after stating certain 
f»rt »*ij Hence the rrasoni giren (in tbc deed 

* r it xrouti n) turn out to be false —Held 
ttiat \it Jud^e should have I ft it to the jury to 
farm tb i own rondos! m When there has been a 
material misdirect n In a charge to a jury it L not 
coveted by a 637 f the Code of Cnmmal I roecdurc 
TV Jud-e in statin- to the jnry that nnJcr. 103 
vl In hr lence Act the onu* may be said to He on 
the aroused to show that the Wl in respect of 


CHARGE TO JURY-confroKet? 

2 MISDIRECTION— continued 
which he was charged with forgery was genuine took 
an erroneous view of the law and misdirected the 
jury Empress v Dhvnno Ka i I L R 8 Calc 
121, followed Sadhu Sbeikh r Emfbess 

[4 C W U 670 

20 ■ Duly of Judge 

— Omission to explain lain as bearing on the facts 
— Per Field J —It is the duty of a Judge to give 
a direction upon the law to the jnry si far as to male 
them understand the law a9 bcanng upon the facta i 
and if he does nrfc give them an explanation of the 
law sufficiently comprehensive to enable them to 
decide the particular issue it u a misdirection In 
TITE MATTEB OF THE PETITION OP JB17BB0O MAH 
ton Empress r Jnrauoo Mahtoy 

ft. L R. 8 Calc 730 12CLR 233 
27 • - — - ■■ ■ — — Criminal Proet 

dure Code (Act X of 1SS2) ss 297 423 (dj— Effect 
of omission to explain the lata to jury — Penal 
Code (Act XLVof i860) ss 143 147 380 395— 
Practice —In a trial by jury the accused were 
charged with offences under the Penal Code The 
Jud_,e while charging the jury omitted to explain 
the law by which they were to bo guid d Tho jury 
ri turned a verdict of guilty on all counts except one 
nnd the Judge agreeing with the verdict convicted 
the accused Held that the omission to explain the 
Jaw to the jury amounted to n misdirection vitiating 
tbc verdict within the meaning of s 423(d) Crum 
nal Procedure Code Wafadar Khan v Queen 
Empress 1 L 11 21 Calc 9o5 relied upon Sotno 
statements should appear in the record of a trial by 
jury to show that the law bearing npon the charges 
has been explained to the jury Bren Manual r 
Queen Empbess I L It. 25 Calc 601 

28 . . Case under el 26 

Letters Patent 1865— Charge to jury At sunder 
standing of — Merc imsnndi rst«nding on the part 
of bystanders in Court or counsel engaged in a 
case of expressions used by a Judge in charging a 
jury (where it appears that the expressions used by 
the Judge were such as ought to have been under 
stood by any reasonable man having regard to what 
au prated vw the ewe t.wl whaAwoa i«l in the jury 
afterwards) will not constitute misdirection. Query 
Fmtbess r Snip Ciipndeb Miiteb 

[LlkR lOCalc 1070 

29 — ■ - OmissiontOpoiml 

out weakness of evidence for prosecution — Error of 
laic — Hie omission of a Jadj,® to point out to tie 
jury the weakness of the evidence against the ae 
cased and the possibility of other persons hong the 
guilty parties docs not amount to a positive mi* 
direction. In a cose where there was rm« evilrnvc 
to go to the jury and no error in law wa» committed 
the Court cannot interfere Qfezn r Cdooyei 

(5 W It. Cr, 13 

30 Omm onto tall 

attention to fact m favour of accused —Three per 
wins who were attacked and wounded in an affray 
informed the police on the same day that the protons 
who ha i attacked them were A R and C I ighteen 
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CUAHOE TO JtTlt\ — re*/ **<*/ 

2. NI**I»II 1 CTION — r •! oned 
dais afterwards tic «»mc o inf lunar ts pave to 
t) S!»~i l**t ru-juinng into the civ ll i »(• i f 
f iar rtl t jio> r» «b they nil with lie llinc 
j»r»ct f -»1 «rrnx l f •ftrW the *tUcIiDp party 
T5 •rret weiii <1 »m tried j icily f r tl c 1 17 Tice 
t f <re th Ad It» rial Recorder <1 1 an-i « anJ a 
jury In I u e'urg V the jary llic kddili n»! I e* 
on^r emitted t call their atUntim to the fact tliat 
{ -or ect cf the ifTfn leeniel lad n t been mm 
t tied by the prvw'cutors until after eighteen day* 
lad paased oicr The pn » run were e«n ictid 
JlrlJ that the Additional I reorder tun brerted the 
juryjtliat under the circunutances the misdirect) n 
jr jouired the f -nr f»T«-n* last accused i and that 
the verdict muit 1» *et an le a* far a* they wire con 
cemed. Lnc Tr r Qcte* 1 urutit 

[L L. EL, 11 Calc., 10 

3L ■ ■ - Omii/i» to elate 

tit defence cf armed rlrfler a m id reetton — 
Where tie rLar e to the jury place* pri tmnently 
1 fore the jury all the cirrumslanc a that po against 
tLe accused. tut deint rail their attention to any 
e ( th «e that are in that favour and ctj -dally when 
H mill V t H the jury what the defence of the 
aeruwd i« there la» l-ccu a misdirfrtKn sufficient 
to vitiate the tmL Ac * 7*a v Qaee* I mpreu 
I L Cole 10 referred to. Rauawat Alt r 

I.mpez.s 1C W N, 100 

32. • — Adtnunon of la 

admin lie tr denee—PrrJmd ce to pnioner—Le 
tr a! — Where a Jud e in hu charge to the jury 
admitted, ai reee liable ei idcnee a hearsay statement 
a-amit the teemed, and also an anonym us letter 
which was put in without an attrmit to show bow or 
1 y whom it was sent it was hcl 1 that tl c jury had 
teen undirected and the accused prejudiced The 
Hi h Court on this not hemp allc to say positirely 
Ml a perusal if the evidence that the acrusedwas 
lun cent did o t dupe so of the ease but ordered a 
new tnah Qceex r CurxTrn hoosfan Mozoom 
uah 24 W E Cr 77 

33 ■ i Err one om direc 

/ion at to corroboration of accomplice t ect dence — 
Held In a case of murder that the Judge had not 
pa (a a proper direction to the jury to Ulltap them 
that it was fir them to consider whether the evidence 
of the accomjlice was stnctly corroborated as to tho 
pn* ners that it was not enough that the evidence 
s! uld disclose a state of facts consistent with the 
jiossibility of the truth of the accomplice's story f 
and that the Judge ought to have gone through tho 
lust ry of the enme aa detailed by tho accomplices 
to pt rat out any indepen lent evidence proving facts 
showing that the prisoners were or must have been 
pr< sent, at or cognizant of the murder Qoeex r 
Kaboo 0W E. Cr 44 

Qceex c Knorra Snzisn 0W K Cr 17 

34 Erronecui direc 

h on t rhere tndenee of accomplice ir uncorroborated 
— Held that where the evidence of an accomplice is 
unc rr borated the correct practice requires a Sea 
sions Jud c e not merely to tell the jury that it u 


CHARGE TO JURY— eoa/imrerf 

2 VIMJIRl CTION -continued 
nmmial ti convict on such oil nee hut that te 
•hull ala> till them that It Is unsafe and c< ntrary 
Uth t> prud nee and ] ractice to d i so | y,t that 1 is 
omission to state this doe* not am unt to an error in 
law Pei v luam 3 Bom Cr 67 commented on 
Rro r Gixu nix Dumoji 0 Bom Cr„ G7 


>» rlere evidence of approver it uncorroborote { 
— G nviction and sentence set aside (Gtovzn J du 
aentmp) as to two of the prison rg on the gruun t 
that there was a misdirection to the jury because the 
Judge in summing up omitted to adriso tho jury lot 
to convict up n the uncorroborated ei lienee of an 
approver and because he treated as eorrul orativo 


arprovrr anu oecauie lie treated as eorrul orativi 
that winch was no corroboration in law QtEtv r 
AawabJax 0 W E., Cr 10 

- Criminal JVo- 


3® Cnnissl Pro- 

cedure Code t 20~~rtidence of accomplice— Cor 
roborat’on — A Judge should cant! m a jury not to 

acccjt tho evil nee if an an rover unless it is com,. 

berated « the oimssi n to do so amounts to tmalirte 
turn Qtzzx hurutss r AtimroA 

[E L E 12 Mad 100 


37 


. 04 " ; — Corrolorah m— 

Improper reception of evidence— Accomplice— 
Evidence Act (I of 1S72J „ Uf ill fbjm— 
Criminal Procedure Code (X of IbSQ) ,, g->f 

-I'll- T.t„t ./MS\ «K*«Vr_I..“ 

wlue h upon review a ccrtifleatc laving Lem grant, 
by the Advocate General under a 20 of the Jilt,,, 
latent a ron victim was quashed on the gnund rf 
improper reec! t. n of ov i leneo ami ml«l,«vt| n iji 
accused being upon his trial at the S M1 | r . , ” 
dcr the two principal witnesses for the rrosecutl 
wrre O and 31 to wlom pard >ui were ten 1,^.1 1 
tho ccmmittmg Jiagutrato under s 337oftl«r.i f 
nol Procedure Gidc an 1 who had aerentr I llV. 

ti., j,*,. to H* . ;/r; 

had not been admitted In evidence) hy O an 1 i,! ‘ 

portmg to have been taken under , gri yL 0 /. 
hat the improper rccertlmof such evl Iciee roil 
tuted a decision errom U t In tviiut 1 . 1 , f “ 

to projudieo tl o jrhoncr ^ f ho J f“ r , d . r * 
charge l <*0 jury that they wero tnt |o 1 , { wf,Vr 

tho evilmceof O If ill die i tlai U " 
jhce and uncorrolic rated but courl.vl it ", * 01 
with a strong expression of o r iS,„ .kAV' 11 "• 
not an acconif tice Held that 1 , ^ *ie 

misdirection in fact though not 1 ii^f 1° * * 
seriously to prejudice the rrkmer'. ™ "l 0 ' 14 ' 1 
Empress c O Haua { l a 
a8 11 l4 Cale,Bda 

Jury that evidence u inadmlnM. to t tl 

Seld CVi AncEir J dxiienh,n~\ i !, a ' '^^fmr 
sion of the Session, Judge to U\[ ,') t tl « » <»<[. 
statement of one prlnuer^ U "s 11 * JW «hat Ho 

his fellow prisoner is , r * W 1,r * •eali.t 

U> the trial nrtw,th, t a“ n ^« , “' *nw 

dealt with tl,o evi leneo , J«*^s J„ ij 

separately JUa t Mha r^},^ 

I® Bom.Cr.IO 
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CHARGE TO JURY — coni timed 

2 MISDIRECTION — continued 

39 Con/es*ton of 

accused—Sulseqtten/cy retracted — Criminal Pro 
ceil ure Code t 103 — Search by police of stolen 
property — It cannot be laul down as an absolute 
rule of law that a confession made and subsequently 
rctraetid by a prisoner cannot be accepted as cvi 
deuce of lut guilt without ^dependent corroborative 
evidence A jury should be ashed with reference 
to such confessions not whether they were corrobo 
rated by independent evidence bnt whether having 
regard to the circumstances under which they were 
made and retracted and all the circumstances con 
nected with them it was more probable that the 
original confessions or the statements retracting them 
were true Criminal Procedure Code s 103 docs 
not justify the view that the persons called upon 
to witness a search arc to be selected by any person 
other tlian the officer conducting the search If the 
Sessions Jud^e consider* that the evidence of an 
Inspector of Police is necessary he ought not to 
animadvert on his absence in charging the jury but 
he should intimate his opinion to the Public Pro 
eecutor and five him the opportunity of calling 
that official It is wrong for a Judge in charging 
the jury to say that a head constable committed 
a breach of the police regulations in conducting a 
search with a loose shirt on without examining him 
on the matter and taking evidence as to whether 
or not Lis body was examined before ho began 
the search Queen Empbess v Raman 

[LI* R. SI Mad. 83 | 


CHARGE TO JURY — continued 

2 MISDIRECTION — concluded 
document purporting to be prov ed by such a state 
ment as evidence against the accused Basanta 
Kumab Gqattae v Queen Empress 

[LLE,20 Calc 49 


3 SPECIAL CASES 


42. - 


Alibi Proof of— Erroneous 


direction as to admissibility of document — Upon a 
plea of Blibi by the prisoners that they had left 
Patna on the Utli April 18C9 and reached Port 
Canning on the 20th of the same month and wire 
not at Patna on the 30th May the prosecutor 
adduced m evidenco a written statement engrossed on 
two pieces of stamp paper one bearing the endorse 
ment of a stamp \ endor as sold on the 13th and the 
other ou the 18th April filed on the 20th April and 
alleged to bear the verification of the prisoners No 
evidence was adduced to prove that thepnsoners had 
signed it The Jud b e drew the attention of the 
jurors to this document and adverted to it in these 
terms If the written statement was drawn up on 
an earlier date than the date it bears it could nr t 
liave been prepared earlier than the day on which 
the principal stamp was bought — * e 18th Held 
that the document should not have been received in 
evidence and tliat there was a misdirection which con 
tributed materially towards the jury finding the 
prisoner guilty Queen r Gajraj 

[3B L. R-, A Cr 1 43 


40 — Pelracfed con 

fessions— Misdirection as to admissibility of such 
confessions tea Motif corroborative endence— Error 
«»» mode of treating en deuce — The accused were 
tried for murder The Sessions Jud b c in his charge 
to the jury discussed the cvidmce generally describ 
ing it as very poor evidence which staudmg alone 
amounted to nothing lie also told the jury that 
as regards retracted confess! vis the law is that you 
ore to look f r corroboration in independent evidence 
If tliat supplies such corroboration that you can con 
fi lently say the confess! ms must be absolutely true 

> ou can act upon them otherwise not Held that 
the clmrgo was defective The Sessions Judge onght 
to hart summed up the evidence to the jury railin', 
their attention totfic materi il parts of it an I leaMn 
them to form tlieir own opinion on it intial 
treating it generally Held also that tho 

1 a*l mishrcctod the jury as there is u 
law that a retracted confession canmt l 
* ‘lew e unless it Is cortob* rated in mil 
lars by ind pen hut rdisl 1c c vi 1 

> KPKESS r CJAVOtA I. Is. R 
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43 Belonging 1 to gang of 

thieves — Penal Code s 401 — Proof of assocta 
tion — In the trial of prisoners for the offence* of be* 
1 mging to a gang of persons associated f r the pur 
pose of liabilually committing theft or robbery (s 401 
1 enal Code) tlio J udge should iu his cliargc put 
clearly to the jury— (1) tho necessity of the proof 
of association j (2) the need of proving that that 
association was for the purpose «f habitual theft 
and that habit 1» to be proved by an aggregate of 
acts Shbibam trvEATASAMi r Queen 

[0 Mod., 120 


See Maskuba Pasi t Queen Fjfrnvvs 
} [L L. It 27 Calc. 130 

44. Culpable homicide— Pm- 

, rat on — In charging u jury on the I mt of pw 
i e ration in a case of rujpabl*. homici !e a Jute 
| hould tell the jury that to bring the case within tl e 
inception to s 300 lenal Code the pnsiner inu t 
have t>een deprived of the ivwer of silf-cnntnl by 
grave and sudden provocate n i that there ou ht to 
'liarc been cuff cunt cause f>r*ufli Iwa of sclf-ee" 
trol { an 1 that the pr> vocation w as n t wilfully ores 
tiorn 1 by the prisoner as an excuse f r 4 an harm 
Queen r Gluesu I usiikab 0 W It Cr 7 - 
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. SOI— In hi* c Largo t) the jury the JnJ e shoal 1 

Iraw « Utwrm the two ebwir* of ruljwi'X 

i * 1 1 s 301 of the I nal C d »»> 

i specially uadvr which if *> her 
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CHARGE TO JURY —Ctmt nued I 

3 SITCHL CkSks—eoaf ««e-f 
ILt pn* arr w»» puiltv QrrE* r hAUCrtARix 
Eass CB. L IL. Ap 80 15WR Cr,17 j 
Qrtrx r A«in Kjjax 

[8RL R* Ap 87 noto 13 W R Cr 35 

40 Dacolty — Cr m mil Troerrltirf 

Code (iff 1 efl<*\2J , 423— *ett g as de rent et j 
of tit J ry — / over cf Appellate Court tadeal with j 
lit ease — Charge under Penal Colt 1 1 3^0 412 — 

It u the duty of the Jod/e t> call the aUrntun of 
tbr jury to the diff rei'. elements constituting the 
iffcnee and to deal with the evilraeet y which It u 
j<rtp nil t > m»kc the unuol liable Fadnrc tod) . 
»i »tn tint* to minlireeti n. Qurrn Em vet it r 
Ealwa hrmia I L F « 15 H°n So9 l It wed 
hv.atemfuti by s,nne of the accused pen ns which do 
not amoent to a confession and which do not In any 
way inerumnate them arc not admissible in evil nee 
a ~un ft any persona <lhrr than tl me making them 
Omission ti direct the Jury tliat fn d-aling with the 
evidence a-ainrttbf accused other than tl me making 
the atatementi they are n t to take into rmaiderati n 
aneh statements aJai ntnmate to tmtdircclun It 
the verdict cf the jury i« act anJe on any of the 
grounds mo ti med in cl (<f) of a 423 of the Cnmi 
cJ I roeidarc Oale (Art Y of 165 ) then thwe ia no 
rtrtnrtii n on the jviwers of the Ajpillatc Court lo 
deal with a caae of which it hae c-mjlrte aiuin in 
any of the mannera provided in tliat aection The 
law tn wl ire laya d wn that wlicn the verdict of the 
jury la art aai lc the Court mint necessarily direct a 
new trial Jl ofaJar Khan v Queen Empress 1 
L II 21 Cole Odj duaented from Tlie auric 
adopted in Q ten Emprett r O llara I L 11 17 
Cale 612 llegima y baoroji Vadabhai 9 Horn 
IT C 359 and Queen Fmprrii v liar, bole 

Cl under (those I L 11 1 tale 207 followed. 
TAiu PsAUJtytK c Queex 1 uriiEm 

[LLH 25 Calc. 711 
2 C W N 309 

47 Faina charge— Ttnal Code 

* 2ll — Code of Cr rn nil FrOcedmre (Act Y of 
1*182 J tt 419 423 437—31 id, red onto the jury — 
The accused wa* connoted hy the Besaious Jud 0 c of 
Jvadia and a jury under a 211 Fcnal Code for having 
brougl t a false charge of dae ity The charge condu 
ded with these words — * 1 tu w leave the caae in your 
1 lands If you believe the charge of daw ity to be 
false then you ah uld find the prisoner guilty under 
a. 211 1 dial Code otherwise you ah uld acquit lnm 
Held tliat tl e charge waa erroneous and defective 
llell further tliat the Judgo was in error in not 
jutting hi fore the jury all tho elements which con 
atitute the cffcncc under s 211 of the Indian Penal 
Code Held also that tho Judge «U mhl in the 
operative part of the charge inatead of directing as 
he did have prominently placed before the jury ono 
of the most essential elements of the charge under 
a 211 namely tliat In instituting the false charge of 
dacoity there was no just or lawful ground fu the 
cl arge an 1 the jury suoul 1 have been asked to say 
w hither the charge was false and whether in institut 
mg that charge there vias no just nr lawful groan 1 
Ami/ 1 itijUMCi. r hursts* 1 C W N , 301 


CHARGE TO JURY — continued 

3 SltCIkL CA^F-s — continued 

48 False evidence— Jfurfiree/»o»— 

Where O d j mid that he and F were f ;ur days in 
company at 31 and the Judge charged the jury that 
if tiny fouul tluit T "as not in company with O 
Uonng these four days at V hut w a* at S it did 
not mattir where O was because it was clear tliat he 
could not Jiavc bccu in company wilh E at it and 
must therefore have given false evidence when he 
said that 1 e was during these f inf days in such com 
pany at V — Held by the majority of tlic Court 
(S eto\‘ hinn J discntmg) that there had been no 
misdirect! si Quae's r ItAU Mom bEltr 

[7 W R., Cr 105 

40 — ■■ ■ — Misdirection — 

There 11 no misdircctim in a case of false evidence 
in a Judge punting out to the jury the contrast he 
tween the evidence for the prosecution and the course 
foil wed by the prisoner (nnmely a simple denial of the 
rliargr coupled with a refusal to examine the witnesses 
in attendance) so long as the Judge leaves it to 
the jury to decide between the opposing state 
mints and to credit whichever they thought most 
worthy of hilicf Quek. r Seetanath OnoSAi, 

[2 W R Cr 80 

60 Duty of Judge — 

Duty of Judge m charging a jury in a ease of giving 
false evilcnco and abetmint of false evihnce dm 
cussed. JcauT Hoia’fEE Dassee c MadhuSudak 
Dctt 10CLR4 

61 — Forgery — Hindi red, on — Where 

accused was charged under ■ 471 of the 1 enal Code 
with having in a suit brought against them by the 
veiidic of their sister to recover possession of certain 
property nrqulri 1 by her hy right of inheritance 
from lu r father fraudulently auil dishonestly used 
a forged document as genuine knowing or having 
reas m t j belie ve It to he a forged document it appeared 
that the accused were in possession of the property 
and that the document in question purported to be a 
deed of gift from their father It was proved tliat 
the endorsement of registration which appeared on the 
d eument was a forgery In bis charge to the jury 
the Sissiona Jiid-ro omitted t) deal with the fact of 
the accused being In possession of the property He 
als ) directed that the registration endorsement Jiav 
nig been proved to be a forgery it was for tho ac 
cuscd pert ms to establish the genuineness of the docu 
meut Held that the Sessions Judge in omitting to 
deal w ith tho fact of the possession of the accused 
and in throwing tbo onus of proving the genuineness 
of the d cumeut upon them had misdirected the 
jury IviiOonsnED JxAZi r turns sS 

[8CLR 642 

52 — Kidnapping — Judge aiding 

Jury will hit o,cn opinion — tt here a Sessions Jnd„e 
left tho jury to d tide npon the age of agirl who had 
been kidnapped merely aiding them with his own 
opinion in which they evpresse 1 their concurrence — 
Held that there was no misdirection to the jury 
Qubes r biiAUA Khaskee 7 W R Or 22 

53 What amounts to 

misdirection— Fe«al Code « 466— Question of 
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CHARGE TO JURY ’ — continued 

3. SPECIAL CASES — continued 
intention —la ft trial with a jury nndcr a 366 of the 
Penal Code the Judge on the question of intent 
charged the jury in the following words — It re 
mama only to consider the question of intent The 
charge was that tha girl was kidnapped in order 
that she might be forced or seduced to illicit inter 
come A* to this it is sufficient to say that no 
other inference is possible nnder the circumstances 
When a man carries off a young girl at night from 
her father’s house the presumption is that lie did so 
with the intent indicated above. It would be open 
to him if he had admitted the kidnapping to 
prove that he had some other object hat no other 
object is apparent on the face of the facts ’ Held 
that this amounted to a misdirection of the jury 
The question of intent was a pure question of fact 
hut the way m which it had been put to the jury left 
them no option but adopt the view taken by the 
Judge QzrBEy Ehfsess r Hughes 

£. Xh B , 14 AIL, 25 

54. ■ Murder — Distinction between 

murder and culpable homicide — When a prisoner is 
on his trial by a jury upon a charge of murder it i* 
the duty of the Judge to point out to the jury ac 
cnrately the difference between murder and eul 
jnble homicide not amounting to murder and to direct 
the attention of the jury to the evidence and to 
leave them to find the facts and aay (under the dircc 
tion of the Judge as regards the law) of what offence 
the prisoner is guilty Qnzrf r Shamshebb Beo 
[OWUC r 61 


55 Possession of forged docu 

meat — Penal Code as 474 475— Possession of 
forced documents beanny counterfeit marls — 
Ingredients of the offence —To support a charge 
under s 474 of the Penal Code it is necessary for the 
prosecution to prove (1) that the documents in 
respect of which the charge is brought arc forged 
CO that the accused knew them to be forged (3) 
that he waa in possession of them (4) that lie 
intended that they should be fraudulently or dis 
honestly used as genuine and (5) that each of the 
d ream cuts is of the description mentioned in s. 4C6 
or a. 4»*7 of the Penal Code To support a charge 
under the latter part of s 475 of the Penal Code 
it is necessary for the prosecution to prove (1) that 
the accused was in possetsi m of the papers referred 
t> in the charge (2) that the devices nr marks were 
counterfeited on them t (3) that the marks were such 
as aro used for the purpoie of authenticating any 
dieument described in a. 4**7 1 and (i) that the 
accused intended that the marks should bo used for 
the purpose of giving tbo appearance of authenticity 
to dxrummU either then forged cr thereafter to be 
furled. The accused was charged with bang in 
r^cssion of forged documents an offence punishable 
nnder ** 474 and 4"5 of the Icnal Gde In bu 
summing up the Sfuioni Judge after stating that 
i n* Jo rum rot, were admitted by the defence to be 
; t ' ,J ih f ‘be only issue they ha i 

whether the figed documents were in 
‘,7* ** ‘he sfrniol Bn J whether the nature 
Cl one at all event* of the document* wu such a* to 


CHARGE TO J lIIlY — continued 

3 SPECIAL CkSES— con/rowd 
connect them with the accused being the ktmT of 
document he would be likely to have in hi* house and 
he alone and that if they found this issue in the 
affirmative they must return a Tcrdict of guilty 
Held that the charge to the Jury was defectire 
and misleading and insufficiently complied with the 
requirements of a. 297 of the Code of Cnmw.it 
Procedure Qveev Eitpbess r AbAJI Pah- 
citAkkba IL R 18 Rom., 165 

56 Private defence Right of— 

Penal Code s 100 els 3 2 and 6 — Jhsdirection 
— Held that it was no misdirection on the part of 
the Judge in not calling the attention of the jury t<* 
els. 1 and Z of s 100 of the Penal Code when lie 
particularly called their attention to cl 6 of that 
section. QuxE'i r HoOKHTARAlf MtrvDLB 

[17 W-R^Cr 

67 Rape — Hrroneotrs rercHet otesnyr 

to misdirection — Failure of justice — Criminal 
Procedure Code (Act X oflSS2) ss 418 423 (d) 
and 637 — On a charge of rape the Judge in lui 
charge to the jury said Ton will observe that this 
sexual intercourse was against the girls will and 
without her consent etc instead of saying as he 
ought to have done yon will have to determine up &■ 
the evidence in this ease whether tbo intercourse was 
against the girr« will etc and the charge went on in 
the same style of stating to the jury what had been 
jiroved instead of leaving it to them to deside what in 
their optnion was proved In the concluding sentence 
of the charge the Judge eaid I on have seen the 

witnesses and I have no doubt that you will return a 
just verdict Held Hint such A charge amount 1 
to a dear misdirection and that the verdict wm 
erroneous owing to sucli misdirection Even the 
concluding sentence did not aatisfy the requirements 
of a proper charge The provision* m s. 4.3 ( f) an l 
a. 537 of the Criminal Procedure Code d i not roqnlre 
that the Court is to go through the facts and find f r 
itself whether the verdict is actually erroneous up n 
the facts. Ali Faxib r Qrrrv Ehpjiess 

(ILR 25Calc^230 


58 Rioting — Un la wfnl assembly 

-Common object — Verdict of jury — Altemati e 
eommon object — Crimin'! 2 Procedure Code (D»/ 
s o03 — Fourteen accused wrro charged with n ting 
armed with deadly weapons an 1 with murder wad 
causing pneroas hurt daring such n t- The n mmou 
object alleged by the prosecution was to cenip‘1 tie 
payment of certain money by one of the perron* of 
the opposite jnrty Stine of the accused who admit 
ted their presence at the scene of the occur* tree 
stated that they had been attacked on account of 
allc-ntion being made tint one of the opposite party 
had enticed away another's wife and that they la>t 
merely acted In self-defence The case wa* tool 
bef iro a jury and on the eloae of the case *° r 
provocation the Session* Judge consul -neg 
possibly the comm in oljcet alleged ly the pro-arm 
li'ti miffht be conn! -ml not to have been proven 
amcnd-d the charge and ad. led an alternative ccwm^n 
object to it nr that the tbjetl of the waa 
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CHARGE TO JURY— eoHLnnerf 

3. SPECIAL CASES — continued 
tntentton — In a trial with a jury under a 3 05 of the 
Penal Code the Judge on the question of intent 
clisrged the jury m the following words — It re 
mains only to consider the question of intent The 
charge was that the girl was kidnapped in order 
that she might be forced or seduced to illicit inter 
ciurse A* to this it is sufficient to say that no 
other inference is possible under the circumstances 
When a man carries off a young girl at night from 
her father’s house the presumption is that he did so 
with the intent indicated above It would be open 
to him if he had admitted the kidnapping to 
prove that he had some other object but no other 
object is apparent on the face of the facts Held 
that this amounted to a misdirection of the jury 
The question of intent was a pure question of fact 
but the way m which it had been put to the jury left 
them no option but adipt the view taken by the 
Jud„c Queen Eupbuss © Hookes 

P.L.R 14 AIL, 25 

64. - Murder — Distinction leticeen 

murder and culpable homicide — When a prisoner is 
on his trial by a jury upon a cliarge of murder it is 
the duty of the Judge to point out to the jury ac 
curately the difference between murder and cul 
pable homicide not amounting to murder and to direct 
the attention of the jury to the evidence and to 
leaie them to find the facta and say (under the direc 
lion of tho Jud^e as regards the law) of what offence 
the prisoner is guilty Queen r Shamsueeb Beq 
[OWE Cr 61 

65 Possession of forged docu 

ment — Penal Code ss 474 475— Possession of 
forged document t bearing counterfeit marks — 
Ingredient e of the offence —To support a charge 
under s 474 of tho renal Code it is necessary f >r the 
prosecution to prove (I) that the documents in 
respect of which the charge is brought are forged 
(2) that the accused knew them to be forged (3) 
that he was in possession of them (4) that he 
intended that they should be fraudulently cr dis 
b nestly used as gcnnioe and (5) that each of the 
documents is of the description mentioned in s. 4C6 
or a JC7 of the Penal Code To support a « barge 
under the latter part of a 475 of the renal Code 
It is necessary for the prosecution to prove (1) that 
the accused was in possession of tho papers referred 
to in the charge (2) that tho devices er marls were 
counterfeited on them ; (3) that tho marks were such 
as aro used for the purpose of authenticating any 
d icument described in s. 4f 7 { and (1) that tho 
accus'd intended that the marks should be used for 
the purpose of piling the appearance of authenticity 
to d icnments cither then forged cr thereafter t > be 
f Tged, The accused was charged with being in 
F"* *• ion of fnr*td documents an offence punishable 
un ter as. 474 and 4~5 of the Penal Code In his 
Simming up tie ^eaivns Judge after stating that 
» *._ , I CT1InrTlU were admitted by the def -ncc to bo 
I ***? 1 IJ lhc W thlt tbe only issue they Ut 
cm le was whether the f rgod <1 <enments were In 
thejr-.se u, f the aerutcd.au JwNthcr the nature 
cl eee at all emu of the document* was such as to 


CHARGE TO JURY — continued 

3 SPECIAL C ISES-oon/iauei 
connect them with tho accused being the kind of 
document he would bo likely to have in his house and 
he alone and that if they found this issue m the 
affirmative they must return a verdict of guilty 
Held that the charge to the jury was defective 
and misleading and insufficiently complied with the 
requirements of s. 297 of the Code of Criminal 
Procedure Queen Euteess © Asaji Pam- 
chandra. IL R IS Horn., 165 

66 . Private defence Right of"— 

Penal Code e 100 clt 1 2 and C — Misdirection 
— Held that it was no misdirection on the part of 
the Jndgc in not calling the attention of the jury to- 
ols. 1 and 2 of s 100 of the Penal Code when he 
particularly called their attention to cl 6 of that 
section. Queen r Mookktaram Brutons 

[17 W.R r Cr 4& 


- Rape — Erroneous verdict oieiny 


67 - . 

to misdirection — Failure of justice— Criminal 
Procedure Code (Act X of 1&S2J „ 418 423 (J) 
and 637 — On a charge of rape the Judge fa Jus 
cliarge to the jury said Ton will observe that tins 
sernal intercourse was against the girls will and 
without her consent etc instead of saying as lie 
onglit to have done you will have to determine np » 
the evidence in this ease whither tho intercourse was 
against the girPa will etc and thccharge went on in 

the same stylo of stating to the jury what had been 
prosed instead of leaving it to them to dceide what m 
their opinion wns proved In tho concluding sentenao 

of the charge the Judge said Ion have seen the 
witnesses and I have no doubt that you will return a 
jnst verdict Held that anch a charge amonnti 1 
to a clear misdirection and that the verdict wo* 
erroneous owing to such misdirection Eren the 
concluding sentence did not satisfy tlio requirements 
of a proper charge The provisions in s 4_J ( rf) an 1 
s. 537 of the Criminal FTocedare Cod d> not require 
that the Court is to go through the facts and Anil f r 
itself whether the verdict is actually erroneous nj* n 
the facts All FakiE r Qpeex Fmpeess 

(X la R, 25 Calc. 230 

• Rioting — Unlawful assembly 


58 - _ 

— Common object — I crdict of jury — Alfernatt t 
common object — Criminal Procedure Code f JSS2J 
t 303 — Fiurteen accused were charged with ri ting 
armed with deadly weapons and with murdv an 1 
causing grievous hurt during such not The common 
object alleged by the prvsrcuti n was to compel the 
payment of certain money by one of the per* ns ol 
the opposite party Some of the aertned who adm it 
ted tliur presence at the scene of the occurrence 
stated that they had been attacked on account of an 
allegation being made that one of the opposite party 
bad enticed away anr flier's wife and that they had 
inertly acted in s lf-de fence The rase wM tnru 
before a jury and on the close of the case lo*' 1 * 
prosecute n the Sessions Jod^e nnttlcrtBb 1,111 
poasihly the common rbject allied by the prosecu 
ti n rnikht he considered not to hare hern proven, 
■mended the charge and art! d an altrrnatirecemm " 
ot jeet to it nr that the object tf the a stemhiy waa 
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CHARGE TO JURY — continued 

3 SPECIAL CASES — continued 


CHARGE TO JURY — concluded 

3 SPECIAL CASES — concluded 


to punish one of the opposite party for enticing away 
another’s wife There was no evidence on the record 
to prove the alternative common object it being 
based solely on a portion of the statements of gome of 
the accused and the Sessions Judge put it to the jury 
that it was an inference that could possibly he drawn 
from the evidence but it was for them to draw that 
inference or not The jury convicted all the accused 
without suecifying which common object they relied 
on and were not asked under s 303 of the Code of 
Criminal Procedure any questions for the purpose of 
ascertaining what their verdict was based on Held 
that the Judge had misdirected the jury and that 
the verdict of the jury leaving it uncertain what 
was the common object which actuated the accused, 
was bad in law and that the conviction must be set 
aside and the case re tried. Held farther that it 
was unfair to use a part of the statements of acme 
of the accused put forward in theit defence as justi 
fying the use of force by them m repelling tho attack 
of the opposite party for the purpose of showing a 
common object as against them and that the state 
ments should have been taken in their entirety and 
could not m any event be used as against the rest of 
the accused. WaTADAB Kuan r Queen Emebess 
[LLB 21 Calc. 055 

CD Stolen property retaining 

of— Penal Code e 411 — The accused were charged 
with retaining stolen property under a 411 of the 
PeDal Code (Act XLV of I860) The Sessions Judge 
In his charge to the jury merely directed them to find 
whether the property was stolen and whether it was 
retained by the accused. Reid that the charge w as 
defective and amounted to a misdirection. Tbs 
Bessiona Judge should have directed the jury to find 
( 1 ) whether the properly was stolen j ( 2 ) whether it 
was dishonestly re tamed and (3) whether the accused 
knew or had reason to believe the same to be stolen 
property Unless these questions were found by the 
jury m the affirmative the accused could not legally 
be convicted of an offenoe under ■ 411 of tho 1 cnal 
Code Queen Euteess r Baeva Sostta 

[LLB. 15 Bom 300 


00 


Unlawful assembly— Co* 


of Cremtnal Procedure {Act V of 1S0SJ ti 225 
637—Omietibn to etate correctly common object 
of unlawful auembly— Prejudice to accueel — 
Regard being had to the provisions of a. 2 2j of the 
Code of Criminal Procedure tho emission by a Jod_e 
to correctly state the common object of an unlawful 
assembly in tho charge to a jury does not vitiate the 
tnal if such omission has not In any way prejudiced 
the accused In their defence.. Saltr r Quern- 
Emprtu I A. I? 22 Calc 2~6 and Pehan JUeife. , 
* £’V m * * -k A, It Calc « lOr j 

gulshed. r in am at An r Emm 1 

[4 C.VT IT,1A3 I 

®* — * — Unsoundneaa c? =fad— 

Ihedirect on — Crim ual Procfdtrt Cuii T“« 1 
• 4SS “ A . JadgehfcucLs-ti 

them that In his indgmret the wLoc'Jr ’ 

lime of hi. trial ohiblmg v> — R* < 


of mind and be directed them to find whether tfia 
accused was insane at the time he committed the 
offenoe Reid that the issue as to whether the 
accused was of unsound mind at tho time of the tnal 
and incapable of properly making ins defence was a 
preliminary issue to that put by the Sessions Judge 
and should under a 425 of the Code of Criminal 
Procedure have been first submitted to tho jury 
Queen r DOOBJODHUN SllAMONTO ahat Dekjo 
bob JO W It Cr 20 

02 Question of fact — Proof of 

previous coniictton — The question of proof of previ 
ous conviotion is one of fact w Inch < ught to go to the 
jury and must be determined by a jury Queen r 
Esan Chundeb Pet „ 21 w JL Cr 40 

63 Questions of law and fact— 

Competency of child to give evidence — Evidence 
Act 11 of 18o5 e 14 — Whether or not a child was 
competent to give evidence within the mcamog of 
s 14 Act II of 1855 was a question for the Judge to 
decide and not for the jury tho amount of credit to 
be given to the statement being all that fell within 
the province of the jury The error however in 
leaving the first question to tho jury held to be no 
misdirection Queen r IIosseinek 

[ 8 Wn,Cr 00 

04 RBcommendatlou to 

mercy — A J udge ought not to introduce into hu 
direction to tho jory any question as to recommend- 
ing a prisoner to mercy but should leave that 
entirely to tho jury Queen r Passes SIoamrANT 
[Id W R. Cr- 46 
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CHARITABLE TRUBT — concluded 

See HlAjioyi:x>iT l , a tv— E. vpoirifr.Tr 
See IIeuguocs Couiuumr 

(12 Bom , 323 
See Cases cud tit Riobt of Spit— Cbaxi 
TJE3 AND TSPSTS 

See Pionr of Suit— Intebest to suf 
tout Kiobt QC1E,,B8 

See Trust 1. 1> R , 18 Bom , 651 
CHARITIES 

See Advocate Genfbax. 

[4 Moore’s I A 190 
See Cases undue Riout op Spit— Cbabi 

TIES AND TUCSTS 
See SCVBEllE Corr.T M ADDAS 

[4 Moore si A, 100 


CHARTER PARTY 

See Bill, o? Lading 

fBourko O C 171 309 
Bourke O C 100 
ILlt 6 Bom , 313 
See Damaged— Remoteness op Damage 
[6 B I, R. Ap 20 
See Guarantee 1 Ind Jar N S 412 
See Injunction— S rECUi. Cases— Breach 
of sonrEsiENT II E 6 Bom, 6 


bee PBUtCIVAl AND AQENT— LjADTUTY OP 

Aoentb LLR, 6 calc 71 

(I.L R., 6 Bom, 684 
1 — — - — — Nomination of chip’s agents 
by freighters— Sight of aqentt fane o* charter- 
party — bhipe aomp feeling Mean mg of — A 
charter party made "between tho defendants (tho 
owners at tlic SenforiX) And U $ Co (tbo freighters) 

I ro\ n1<><l that the owner* should employ at the ports 
of ilischargo (lie consignee nominated by the frugh 
Urs to transact the ship business tbrro inwards and 
outward* on tbe customary terms, not exceeding 21 
per ernt.cn am unt of freight payable Inward* andB 
I>errcnt outward* ■//<( Co nominated the plaintiffs 
to trsnvtct the shij t l a ime*t In Bombay (a port cf 
*h*c! arj,r) with tlie knowledge and consent of the 
master of tin' Se iforth and tlie plaintiff* accepted 
ant acted undT sneb nomination. The detenasnts 
r cfu rd to jny tlie plaintiffs commission cn the 
*>ntw*nl freight r>f tbe Sra/orth on ihe ground that 
«n l r tlie ri rev instances under which such freight 
Was procured the | laintiff* were not under the 
charter parts, entitled t > receive commission on it 
Jt I J tl at Ui ] Lint if s were sufficiently within the 
ria irrati <n of the clnrter party to maintain a suit 
for It trraeb of such clause* cf it as were Inserted 
» t tl r l«mef t hi antmr o! the mercantile expres- 
*' f »t ij ** P ing serving discussed. Biacr 
nati. A » o Joies V Co 7 Bom O C 144 
»™,. in t.r.m, Itlgllt to *»*»•» cargo for 

i W,I f Br frp, « ht dI»honon«Hl—V 

II JlT.iV v' \ Cardiff *n I pruccrl 

IKtcw tbtuMa.Ua, the freight lobe pddia Lend u 


< 1 002 5 

I CHARTER-PART Y—eon/i niud 

I on unloading and right dJIvery of the earguj one 
I third by M s acceptance at three months from the 
I sailing of the ship (tho same to be returned if the 
cargo were not duly delivered) ond tho remainder by 
like bill at three months from the dito of delivery in 
London of the certificate of right delivery of the 
cargo The charter rarty prov ided for payment of a 
commission on tho contract ship h st or not lost (list 
the £160 should be advanced m cash at the Port of 
discharge on account of the freight against too cap 
fain s draft on JI The cargo was loaded Accordingly’ 
o bill of Jading was given for the same and the ship 
sailed from Cardiff on the 8th October lbC3 J/ having 
consigned the cargo to A ij Co vv ho carried on 
business at Madras On the same day the owners 
drew a bill on JI at three mouths for £26 1 1 * 20J, 
being one-third of the freight On the 3 Oth October 
I8G3 the general agents in London of A f Co 
advanced to JI on A {• Co 'a aeeou t and out of their 
funds £700 received as security f >r such advance 
the bill of lading blank and endorsed and forwarded 
the bill In A fc Co Oa the 20th October 1*Q3 M 
accepted tho bill for £2G1 Is 10./ and In the follow 
ing December he suspended payment and the bill 
was protested On the 14th January ISCt the ship 
armed at Madras and thereupon f Co as bold r» 
of tbo bill of lading applied for tbe delivery of the 
cargo and offired to advance the £160 In cash punm 
ant to the charter-party hut tho cal tain claimed to 
retain the cargo f r tin value of the dishonoured bill 
And the balance of freight due JJeld that the firms 
of the contract were at variance with the right of lien 
so claimed and that it was not suspended by tho III! 
nor reviv cd by tbe frighten Insolvency Annum 
Note Dames 2 AlocL, 88 

See also Ejoacx r Madras J aiwat Counter 
(2 Mad 102 note 
0 — — — — ITroIght — Sill ff lading — Liolt 
hty of mailer severe quantity noted for •» more 
than cargo shipped — Ihe plaintiff e bartered a ship 
, of which he wsa master to one C If C ot Calcutta, 

! under a rbartor party by which It was agreed that 
the ship (which w as then at Melbourne) thou 1 1 proceed 
1 to certain ports and there load a cargo for Calcutta, 
the cargo to be dcliccrcd to the e.WA-rrr at Cat 
eutta on being paid freight at andafter tin rate of the 
lump sum of £1 160 for the full reach of tbe shlpj 
the said freight to be paid on tbe unloading and right 
d livery of tbe cargo as customary less any ad ran res 
tliat may bare been made On tin arrival of the 
ship at Calcutta C It C renufsted the nfslntlff to 
deliver the cargo to tie lUimdanta »« liU agerts, 
which the plaintiff agreed to dot o hartvig jwjDi ulof 
the freight gnarantcctl t y the <h fen Unis. Tlie «Jc- 
fen Unts wen? loud file ho! h-r* of the hills of Is »n„ 
which had t m slgnctl by the { laintiff In truP 1 *^ ” 
the earyo They sent to the agrnts of the plaintiff 
in Calcutta tlie f It «mg I ftsr t As It be 
necessary fur us f r the pn lection cf our Interests to 
pet delivery of tlie cargo, and as we li net careaicut 
further to able In tbe mailer we agree to guarantee 
paymrut of the balance of fm-ltduem therhartcr 
party lew auy claims f raWld liverv He Onaa 
LruLag there waa fuund to he adificuney laijoaaluy 
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CHARTER PARTY — continued 
between tlie goods mentioned m the bills of lading 
and those actually shipped and delivered Meld that 
notwithstanding this the plaintiff was entitled to the 
whole of the freight specified in the charter party 
and was justified in keeping the cargo until the 
freight was paid. Dods t Stewart 

[8E L E. 340 17¥ K 49 

4 Conditions precedent— Mow 

on her passage — Breach of warranty— Pnn 
ct pal and agent — Undisclosed principal — 
The plaintiffs entered into a contract of charter 
party with the defendants whereby it was agreed 
between them and the defendant* acting for the 
owners that the steamer Atkcll now on her 
passage to Calcutta being tight staunch and 
strong etc. shall receive on board from the 
charterers a complete cargo of merchandise to con 
sist of 700 toua dead weight and being so laden shall 
therewith proceed to London with liberty to call for 
any legal purpose at any intermediate port or ports 
freight to be paid on the above cargo on right 
delivery of the same at and after the rate of £4 °-6 
per tonj charterers to have the option of cancelling 
the charter party if the steamer has not arrived in 
Calcutta on 15th April 1871 The defendants 
Signed the charter party as agents cf steamer 
Athol l The steamer was not at the time the 

charter party was entered into on her way to 
Calcutta being then in the port of London and she 
did not start for some days after the date of the 
charter paty She touched at Madras and Colombo 
on her way and did not arrive in Calcutta until 11th 
ApnJ Rates of freight having declined since the 
middle of J larch at which time it was alleged the 
steamer ought to have arrived the plaintiff sued the 
defendants for damages. Meld the defendants were 
liable The statement m the charter party that the 
steamer was on her passage to Calcutta was a condi 
tion precedent Schillxs r Fimxay 

[8ELB, E44 

6 Ship unable to enter port 

or lie there without previous lightening 
— Safe port or at near thereunto at the mag 
safely get always ajloat — Bights of part et — 
■Where a vessel is chartered to load a full and com 
wwd Vlvr.gwalas.4td. tnpr5R«4thm*.\t,lk 
to a safe port or so near thereunto as she may 
safely get and driver the same always afloat the 
master is not bound to sign bills of lading for or to 
sail to a port where the vessel cannot by reason of 
her draught of water lie and discharge always 
afloat without being previously lightened even if 
the cost of the requisite lightening would by the 
charter party fall on the charterers. By the terms 
of a charter party a vessel was to take in a full 
cargo at Bombay and therewith proceed to a ** safe 
port in the Mediterranean (Spanish ports excluded) 
as ordered on signing bills of lading or so near 
thereunto as *1 e may safely get and d liver the same 
to th said charterer* or their assignees always mflrat. 
Marseilles was at first named as the port of discharge 
but subsequently the vessel was ord-red to Cette a 
1 rcnch port a little to the west ef Marseilles and 
bills of lading made out Lr Cette were tendered to 


CHARTER PARTY — continued 
the master for signature The master refused io 
sign the bills of lading or sail for Cette Tl»* 
v easel s draught of water when loaded was such that 
she could sot have entered or lam afloat iu Cette 
harbour without discliarging a portion of her carpi 
The cost of lightening the vessel by lighters outside 
the harbour would under the charter-party fall on- 
the charterers and they were willing to incur tho 
expenses necessary for that purpose Meld that It 
was no breach of the charter party by the master to 
refuse to sail to Cette or to sign bills ot lading for 
that pert Oeaham & Co c Meuvanji Nubsee* 
vanji I L. R, 6 Rom 630 

8 — Principal and agent — Charier 

party s gned l>g agents for master and owner 
— Parties to suit — Liability of master — Liability 
of Agents— Master of ship the agent of charterer 
to sign bill of lading — Bight of master to 
recover from charterers sums paid by master as 
damages for short delirtry of cargo — Appropna 
fvow of payment* — Contract Act ( IX of 1S*2J 
ss 60 230 235 — By a charter party dated ~0th Sep- 
tember 1880 F M Co as agents for master anil 
owner let tho steam-ship Mutton to F fora term of 
not less than three and not more tlian four months 
for tho sum of R15 000 per month payable in 
advance By subsequent agreement tbe term was 
extended to 30th March 1881 and tbe charterer was 
to pay at the rate of 1118 000 a month f r tho 
extended time On 2rth February 1881 the ship 
being about to proceed on her last voyage to Calcutta 
and thence to Bombay E finding himself unable to 
pay more than BG 000 out of the sum of BIS 00O 
winch was then duo as hire for the month ending 
9th March 18S1 requested the plaintiff to pay F 
M $ Co on his behalf tbe remaining R12 000 Tho 
plaintiffs dnl so in consideration of an agreement 
whereby E assigned to them all the freight payable 
to E and all benefits under the said charter-party m 
respect of the then intend'd voyage of the Mutton 
It was also agreed bet* een the plaintiffs and F that 
the Baid ship should be consigned to the plaintiffs at 
Calcutta and also to them at Bombay and that the 
plaintiffs should receive all the freight passage 
money ctr„ to he recovered for the said voj age the 
plaintiffs channg two per cent commission on the 
gcoia value of the freight shipped la Calcutta. and 
two per cent on the amount of freight collected by 
them in Bombay and interest on the o»id sum of 
B12000 at the rate of nine per cent, per annum 
Duo notice of this agreement was given to F M /( 
Co On the 11th March F being unable to pay 
the BG 000 requested the plaintiffs to pay that rum 
to F M $ Co an his behalf which the plaintiffs . 
did — F agreeing that tbe aaid payment shonld ho 
on the same terms as tho»e on wlneh the R12000 
had been paid. The ship haring proceeded to Cal 
eutta returned with cargo to Bombay where she 
arrived on 2nd I April 1*81. F M dp Cta, as agrrti 
for master and owner refused to ilhjw the p laint iff* 
to collect the fra ht payable m Bombay and 
collected it themselves. The plaintiffs brought In* 
suit In the firs instance ag»i_st the owner and the 
master of the Mutton (first and second defendants) 
praying for an account of the moneys received by the 
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CHARTED PARTY— continued 
defendants or their agents m respect of the freight 
and for payment of the balance fonnd due after 
deducting the sums properly payable to the dcfeu 
dants for hire of the ship and for R400 damages 
sustained by the plaintiffs by reason of the wrongful 
act of the defendants whereby the plaintiffs had 
been deprived of tbe two per cent commission The 
plaintiffs alleged that the balance dne to them would 
be about R9 500 Tho first defendant did not appear 
The second defendant (the master) contended that 
he was not liable that F M Co bad been espe 
cully appointed as agents of the owner t that they 
were not his (the master's) agents , and that they had 
no authority to sign the charter party for him Re 
admitted that the sum of H12 000 had been paid to 
F 21 If Co by the plaintiffs as agents for the owner 
but as to the R6 000 he denied, that it had been paid 
to F 21 ^ Co on his account or on account of the 
owner He further alleged that there was a large 
sum due by E in respect of hire of the ship and 
other proper claims against him under the charter 
Party and that the defendants were therefore 
justified in refusing the demands of the plaintiffs as 
assignees of E until the whole of their claims against 
E were liquidated. He alleged that F 21 ff Co 
had received the freight of the ship amounting to 
R2042C and ho claimed a lien on tins sum in respect 
of the sum of R19,282 due for hire and other charges 
on the said ship and R605 for money paid for short 
delivery of goods The plaintiffs subsequently made 
F 21# Co defendants to the suit In their written 
statement F 21 # Co stated that they had signed 
the charter party as agents only aud not as pruici 
pals and they contended that the plaintiffs could not 
proceed simultaneously against the first defendant 
and the second defendant hut must elect to proceed 
separately against either and further that the 
plaintiffs could not proceed simultaneously agamst 
themselves ( F 21 # Co) and the second defendant 
but should elect to proceed separately against cither 
They admitted the receipt of the Rl*’ 000 as agents 
for the first defendant and not as agents of the 
second defendant As to the RG 000 they alleged 
that it had been paid to them not on account of the 
Hutton but in respect of claims which they had 
agamst E w connection with the Clan Cordon, 
another ship which had been chartered by E They 
admitted tbe receipt of tbe freight of the Hutton 
amonntmg to R 20,42 6 but claimed a hen on this 
sum in respect of hire and other proper charges due 
under the charter party Held that the second 
defendant (the master) was not liable on the charter 
party He had given no authority to F 21 $ Co 
to Bign it as his agents and his conduct in acting 
under the charter party being referable to his 
character of and duty as master did not amount to 
ratification But inasmuch as he claimed to deduct 
from the freight received in Bombay sums which 
were paid either by him or to F M # Co for him 
he was bo far a proper party to the suit Held also 
™™ ei * ”30 of the Contract Act (IX of 18/2) 
F M # Co were not liable as principals on tho 
charter party as they appeared on the face of the 
charter party to have signed merely as agents But 
they were liable under s 235 of the Contract Act 


CHARTER PART X — continued 
for having untruly represented themselves to be the 
authorised agents of the master to enter on hn 
behalf into tne contract therein contained. Their 
liability was limited to the amount which could have 
been recovered from the master if he had really been 
their principal, Xio difference was made in their 
liability by the fact that the owner was also liable 
As to the R6 000 — Held on the evidence that the 
plaintiffs at tbe time of the payment had specifically 
appropriated this sum to the hire then due for the 
Hutton Held further that the charter party was 
one of the class known as locatio nacit et 
operamm rnagntn / that under such a charter 
party the master would as between owner and 
charterer sign bills of lading as agent of the char 
terer ; that as between the owner and the charterer 
the Litter was liable to defray the damages for non 
performance of the contracts contained in the bills of 
lading including damages for short delivery of 
cargo i and that such being the liability of E as 
charterer the plaintiffs as his assignees were bound 
by all the equities affecting him so that the defen 
dants might set off as against the plaintiffs whatever 
the owner of the Hutton might have set off agamst 
E if he had been the plaintiff The second defen 
dant (the master) alleged that he had paid in Bombay 
certain sums of money to consignees as damages for 
short delivery of cargo and he claimed credit for 
such payments as against the plaintiffs. Held that 
be had no power to bind E by making snch payments 
ou his behalf in Bombay where both E and the 
plaintiffs were resident without the consent either of 
E or of the plaintiffs In order to establish these 
charges agamst E and his assignees (the plaintiffs) 
it was necessary for the defendant* to prove either 
that they were in fact due in which case the master 
would be justified in paying them under *. 69 
of tho Contract Act or that their correctness had 
been admitted by E or bis agents The defendants 
having failed to produce the required proof the 
claim of tho second defendant was disallowed. 
Hiao'ranox V18EAH r Clap ham 

[I. HR. 7 Bom. 51 

7 Htsietertplton of 

tonnage of thip — Hitrepreicntation in contract — 
Contract Act (XI of 1872) it 10 13 U 18 19— 
Condition precedent — The defendants in Bombay 
chartered a ship from ths plaintiffs which was de 
senbed in the charter party as of the measurement of 
about 2 700 —2 800 tons nett register The ship had 
never been in Bombay and was wholly unknown to 
the defendants. Evidence was given that in the 
negotiations for the charter party the plaintiffs stated 
to the defendants that the ship was certainly not 
more than 2 800 tonnage register She however 
turned out to be of the registered tonnage of 3 OW 
tons and the defendants refused to accept her in 
fulfilment of the charter party Held by PABSOve 
J that the defendants were entitled to trait tne 
contract as void by reason of the erroneous 
of the plamtiffs with regard to the sue of the snip 
(Contract Act IX of 1872 as 10 13 14 18 19 ) 
Held on appeal by Saboevt CJ and , 

(1) that the representation in the charter party as 
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CHARTER PARTY — continued 
the tonnage of the vessel was intended to be n sub 
stantivo part of the contract between the parties (2) 
that the statement in the contract was a condition 
precedent of which the defendants were entitled to 
avail themselves whether or no they would have 
suffered loss had they accepted the ship (3) that 
the facts justified the defendants m repudiating the 
contract Oceanic Steam I»avigation Compact r 
SOONDERDAS RnCBDMSZX 

[1LE. 16 Eom. 389 


Affirming the decision 


10 [E L R 14 Bom 241 


8 - Optional cl oust - — 

Choice of ports to load cargo — Election of port — 
The plaintiff chartered the defendants ship to 
proceed from Bombay ta Jcdda and thence carry a 
cargo of pilgrims to Calcutta The charter party 
contained the follow log clause — Owners to have 
the option of requiring the charterer to ship salt at 
Rss Rawaya or at Aden to fill up the lower holds of 
the steamer at a lump sum of RlfiOOO payihte 
before delivery at the port of discharge B2 000 to 
be deposited by the charterer on account of the above 
freight) out of which R1 600 to be paid here 
(Bombay) 48 hours bef re sailing and It GOO before 
departure of the steamer from Jedda Before the 
ship left Bombay the plaintiff was called upon to 
pay and paid the Hi 500 advance freight On the 
ship s arrival at Jedda the plaintiff was required by 
the defendants agent to uamo the port where ho 
Intended to load the salt and pay the H500 named 
in the charter party The plaintiff in reply named 
Aden aDd paid the H600 which the defendants 
agent acknowledged as received for filling up salt 
to go to Aden This was on the 22nd July The 
captain however believing that the plaintiff would 
not find salt at Aden for Calcutta refused to sail to 
Aden to load the salt unless the expense of going 
there and returning to Jedda for the pilgrims was 
guaranteed by the plaintiff which the plaintiff 
refused to do. Subsequently on the 30th July the 
captain on the instructions of the defendants, In 
formed the plaintiff that the choice of the port to 
load salt was with the defendants and that they 
named Em Rawaya aa the Part whew the plaintiff 
was required to load his salt and refused to go to 
Aden The plaintiff refused to go to Rat Rawaya. 
There was to the defendants? knowledge no aalt at 
Baa Rawaya. There was pi nty of salt at Aden 
though none offering for Calcutta owing to the 
prices ruling at the Utter port The captain refus 
ing to load the pilgrims unless the balance of the 
Rl^OOO salt freight was paid in advance the plain 
tiff paid it ana brought this suit to recover tb« 
whole of the said sum Held that the plaintiff was 
entitled to succeed (•) because by the true construe 
tion of the contract the choice of the port must be 
taken to be with the pUintiff who had to do all that 
was ntcesaary to provide the salt the option given 
by the contract to the owners being as to whether 
they should require salt to be loaded or not j and (n) 
because if tbe election of the port was with the 
defendants they through their agent at Jedda, 


CHARTER PARTY — continued 
conclusively determined their election in favour of 
Aden at latest on the 22nd July when they accepted 
the R500 for filling up salt to go to Aden. Abdul 
R anti an Allaraxhia r Hasanbhot Vis ham 

[I L H 10 Bom 601 

9 ■ - - ZlutaJce «» date— 

Mistake mutual or unilateral — Bert /cation or 
rescission of contract — The plaintiffs required 
a stosmer to rail from Jedda fifteen days after 
the Haj m order to convey pilgrims returning 
to Bombay They chartered a steamer from the 
defendants in June 1891 for that purpose The 
defendants chartered their steamers by English dates 
The date inserted in the charter party was the 10th 
August 189° (fifteen days after the Haj) The 
10th August 1892 was given or accepted by the 
plaintiffs in the belief that it corresponded with 
the fifteenth day after the Raj The defendants 
had no belief on the subject and contracted only 
with respect to the English date The 19th July 
1692 and not the 10th August 1892 in fact cor 
responded with the fifteenth day after the Raj On 
finding out the mistake in blarch 1892 the plaintiff 
brought this suit for rectification of the charter party 
by the insertion of the correct date the 19th 
Jnly 1892 instead of the erroneous date the 10th 
August 1892 Meanwhile the defendants had let 
all their steamers and could not give the plaintiff 
one for the 19th Jnly 1892 Held that the 
agreement wsa one for tho 10th August l&^J and 
that as that date was a matter materially inducing 
the agreement there could he no rectification but 
only cancellation even if both parties were under a 
mistake Btld farther that the mistake was not 
mntnai but od the plaintiffs part only and there* 
fore there coaid he no rectification A plaintiff 
seeking rectification must show that there was an 
actual concluded contract antecedent to the instrument 
sought to be rectified, and that such contract Is 
inaccurately represented in the instrument. Abdul 
Rahman A&labakhia r BOiebat and Persia 
Steam Jiatioation Company 

[LZaR. 10 Bom., 601 


10 Stll of lading— 

Freight — Sate of frt git <■ charter party 
— Contrat d«f i+h-ckarttstr aUpper 

frt g\l at /ewer rate—Sefuial ly captain to t gn 
b lit of lad na at force rate than rate n eh art re- 
port.*— Payment ly shipper of A ft rente under 
protest —On 3rd March 1898 A B 4 Co. a firm 
of freight jobbers in Bombay contracted to provide 
the plaintiffs with freight for 3 000 tons of eargu 
to Liverpool at IS/ G d per ton In a steamer to be 
subsequently named and on the same day handed 
to tbe plaintiffs three shipping ordera addressed to 
the captain of the ship tbe name of which waa to 
be afterwards inserted. In these shipping orders the 
higher and lower rat* clause wa» as folWj — * Bill 
of lading if required at lower or higher rate difference 
payable here as cus-omary Tide r.itif the 
plaintiff* struck out from each of the shipping ordera 
according to their usual practice On 11th Msy 
lS^S. the defendants chartered the steam, hip 
Fadd stem of which they were also the cwn«V 
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CHARTER PARTY — concluded 
agents in Bombay and on the 12Ui May assigned 
a half share of their interest under the charter 
party to A" D $ Co By the charter party a 
lull aud complete cargo was to be loaded end the 
freight was to be £ 1 10 per ton. The captain 
lion ever was authorized to sign clean bills of lading 
at any rate of freight required by the charterers 
without prejudice to the charter-party but at not 
less than the chartered rate unless the difference 
was paid in cash before Bailing K D \ Co haring 
thus sub-chartered the Paddington declared that 
steamer to the plaintiffs for 2 747 tons of cargo 
under their contract of the 3rd March 1S9S and the 
name of the steamer was then entered in the shipping 
orders for that amount of cargo The plaintiffs 
thereupon commenced to load a cargo of wheat. By 
the 2 1st June 2100 tons had been put on board < 
mates receipts were given to the plaintiffs and 
bills of lading wire prepared by them stating the 
rate of freight to be 1G* Qd per ton as per the 
shipping orders and were presented for signature 
to the captain He refused to sign them unless 
the difference between 10s G d and the chartered 
rate ei Ail 10 was paid to him as provided in the 
charter party The plaintiffs thereupon refused to 
ship any more cargo and demanded the return of the 
cargo already shipped on board the Paddington, 
On the .1th June the Paddington sailed from 
Bornbaj the captain having previously authorized 
the defendants to sign bills of lading for him after 
lu9 departure provided they were in accordance 
with the charter party After some delay the plain 
tiffs on the 29tb J UDe accepted bills of ladiog for 
the 2 100 tons at £1 10 and paid under protest 
the difference between that rate and their contract i 
rate fl6j 6d ) and certain other sums for which 
the defendants as agents for the owners claimed I 
a lien The plaintiffs now sued to recover from 
the defendants the amount so paid under protest 
The defendants contended that as agents for owners 
they were justified in refusing to give bills of lading 
until the sums due and for which they claimed a lien 
were paid. Held that the defendants had no lien 
for the sums paid and that the plaintiffs were entitled 
to recover the amount claimed. Per Candt J — 
The plaintiffs were entitled upon demand to hare the 
said 2 100 tons re-delivcred to them by the captain 
On 29th June the plaintiffs were entitled to clean 
lulls of ladinj, at 30s and the sum paid by them 
under protest in order to obtain such bills of lading 
naa recov era Vie by them. Under the circumstances 
the defendants had no lien for freight and demurrage. 
Per STAUtUfO J —The captain was justified in 
refusing to re deliver the said 2 100 tons, lhe plain 
tiffs were entitled to clean bills of lading at 30s 
and there was no lien for freight ond d murrage in 
respect of whi h th plaintiffs had paid under protest 
the sum claimed by defendants If alii Bhothebs t 
Chabildas Laxlttbhai 1. 1. It. 23 Bom 651 
CHEATING 

SeeXUssuBB 1LB 18 All. 88 

S *cSe^° B ~ F0EM op Chaboe— ; Special 
11 Mad. 31 i ind. jyp 0 8 94 


CHEATING — continued 

See FoEOEEr 21 W B., Cr 41 

ILE.R.,18 Calc., 380 
ILK 13 Mad 37 
LL.E. 15 AIL, 210 

I. — Want of dishonest intention 

— Penal Code t 415 — To induce a son to pay hu 
father* debts by acting merely on his fear of 
consequence* to Ins father is not cheating To de 
scribe these consequences os more serious than they 
were likely to be may be to deceive but is not cheat 
ing If done without any fraudulent or dishonest 
intention. Queen r RajcooiiAb Banebjee 

[W R. 1864 Cr 25 


2. Dishonest intention at tune 

of taking money— The mere taking money one 
day, and dishonestly running away without paying 
the next day is not necessarily cheating There 
must be an intention to deceive and defraud at the 
tune of taking the money and the subsequent con 
duct of the prisoner would only be evidence to show 
the previous dishonest intention Queen t Heeba 
mun Hulwib 

JB Mr E,Cr 6 llnd Jur,N a 07 


3 Giving false information— 

Penal Code $ 415 —A person attempted to obtain las 
recruitment in the police of a district by giving 
certain information which he knew to he false to 
the District Superintendent of Police Held that 
he had not committed the offence of cheating 
within the meaning of s 415 of the Penal Code. 
EmVEESS r DWABKA PEASAD 

[LH.R. 6 AIL 87 


4 — Passenger by railway— 

Penal Code t 417— Railway Act 1854 —A possen 
ger by railway travelling in a carriage of higher 
class than that for which be lias paid fare is not 
guilty of cheating under s 417 of the Indian Peual 
Code but is indictable under the Bailway Act XVIII 
of 1354. Pso r Databhai Pabjabasi 

£lEom. 140 


5 Unlawftil entry to exhibi 

tlon—Penal Code t 415 —Where the accused se- 
cretly entered an exhibition building without having 
purchased a ticket and was there apprehended it 
was held that such act did not amount to the offence 
of cheating under s 415 of the Penal Code Beo 
c Maoebtanji B* janji 6 Bom. Cr„ 6 


0 • ■ Intention to cheat — penal 

Code t 417 — To justify a conviction for the offence 
of cheating there must be some evidence of on inten 
tion to cheat at the time when the promiso (the 
omission to perform which completes the offence of 
cheating) is made Be® c HiBGorAsnAa 

£0Bom 448 

7 Falsa representation in ap- 

plication to Collector — -The defendant was con 
victed of cheating He applied to the tflhsddjr for a 
specified quantity of land on cowle tenure free of tax 
for five years and falsely represented that the lima 
was waste laud. Held, a good convictnn ANONraous 

£0 Mad. Ap ,1- 
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CHEATING— continued 

8 Attempting to commit 

breach of trust — Cron nal Procedure Code 1872 
ts 4o5 4o6— Framing incorrect document — Where 
a person wm charged by an Assistant Sessions Judge 
with (1) attempting to commit criminal breach of 
trust as a public servant (2) framing as a public 
servant an incorrect document to causo an injury (3) 
framing U a public servant an incorrect document 
to save a person from punishment and was acquitted 
on the ground that he u as not a public servant though 
the Judge found that lie framed the document with 
n fraudulent intent —The High Court held that the 
Judge ought to have convicted him of attempting 
to cheat under ss. 455 and 450 of the Code of Cmm 
nal Procedure and as the facts which he would have 
had to meet on that charge were the same as he had 
to meet on the charge of criminal breach of trust 
allowed the objection urged at the hearing though 
not distinctly taken m their appeal by the Govern 
jnent and ordered a re tnal of the accused Rta 
r Rawajieav Jivuajikav 12 Bom. 1 

0 Proof necessary for offence of 

Cheating —A contractor in the Public Works De 
partment who wss charged with cheating in 
respect of a sum of money which he received on ac 
count for work which it was alleged ho had not then 
finished was acquitted on the evidence becauso it was 
not proved (1) that there waa a false pretence made 
use of by accused (2) that he knew he was making 
use of a false pretence or that ho intended to defraud 
(3) that the Public Works Department were deceived 
by tbo pretence on account of their belief in its 
truth and (4) that tho accused received the money 
with the intention of causing wrongful less to the 
Government Qubpv v Lautuddo Pobamaxick 
[33 W R, Cr 43 

10 . Obtaining property on false 

pretence— Penal Code t 41o —A person hiring 
certain property for use at a wedding paying s por 
tion of tho hire and giving a written promise to pay 
the balance of the hire and to restore tho property 
after tho wedding bo being well awaro that there 
was to be no wedding and intending when h« got the 
property to arply for its attachment in a cn il suit 
in respect of an alleged chum u guilty of cheating 
Qcsex v fvADra Bux 3 N W 16 

XL' ■■ Obtaining money on false 
pretences— Talctng money on promne to ret rn 
jewel* — Tho prisoners received a Government pro* 
missory note promising to return certain jewels 
pledged to them bnt not intending to do so and they 
subsequently claimed to retain the note for another 
debt alleged to be duo to them by the sender Held 
that they were guilty of cheat mg QrEEx c c hto- 
Btrajntrv DAsa 3 N W„ 17 

12. Wrongful gain or loss— 

renal Code e 415 and ti 23 and 24 —A person who 
purchased nee from a famine relief officer at a certain 
rate (16 seers to the rupee) on condition that ha 
should sell it at a seer the rupee less was convicted 
of cheating under a. 420 of the renal Code because 
lie did not sell it at the rate agreed on. but at 13 aeers to | 
tho rnpee -Held that as within the meaning of as. 33 I 


CHiJATIN O— concluded 
and 24 of the Penal Code there had been no wrongful 
gain or wrongful 1 ss to any one no oUeDcehad been 
committed under s 415 of the Penal Code Qceey 
V Lai. JIahomed 32 W R. Cr , 83 

13 - Criminal Jt’ro 

cedure Code ** 269 417 and 420 — CominKH»c<i<i«y 
typktlts by the act of etxual tn/ereourje — A 
prostitute who while suffering from syphilis 
communicates the disease to a person who has sexual 
intercourse with her is not liable to punishment 
under s 2C8 of the Indian Penal Code (Act XI V 
of 1860) for a negligent act and one likely to spread 
infection of any disease dangerous to life Sem 
hie — She may bo charged with cheating under s 417 
or 420 if the intercourse was induced by nny mis 
representation on her part Qceen Ewpbess r 
Raxhua X. Li. XL, 11 Born. C9 

14 — ■ Attempt to cheat 

—Penal Code tt 417 463 464 46j 611— Forgery 
— Falte document — Fraudulent entry tn a booh of 
account — Prisoner was requested to mako an entry In 
a book of account belonging to the complainant to tho 
effect that he was indebted to tbo complainant in a 
certain sum found due on a settlement of accounts! 
instead of making this entry as requested prisoner 
entered in a language not known to complainant tluit 
this sum bad been paid to complainant. He was con 
victed of forgery under « 465 of tbo Penal Cod 
Held that the offence was not forgery but an 
attempt to cheat Qcekx Eirrscss r huvju 'nAtaie 

[L L. R., 12 Mad. 114 

CHEATING BY PERSONATION 

1. Passing off girl for marrlogo 

as of high caste— Fenal Code *e 3 3 415 4lu 
419 — Whero two girls were brought by the prisoner* 
on speculation taken to a foreign and distant district 
palmed off as women of much higher caste than they 
really were 'and married to two 1 ajputs after recclv 
ing the usual bonus, — Held that the prisoner* could 
not be convicted under s 373 of the Penal Cod 
but of cheating and false personation under as. 415 
and 416. Qviex t Basie Scion 

[7 W R_, Cr 65 

2 Penal Code e 416 

— Where the acensed represented to the prosecutor 
that a girl was a Brahmin and thereby induced him 
to part with his money in consideration of the marriage 
of the pul to bis brother when the girl really was of 
the Sndra caste it was held that he was guilty of 
cheating by false personation under a. 41G of tho 
Penal Code QciE-V r lloimt CuT'curn Sn. 

[10 W IL, Cr, 42 

3. False representation as to 

personality — Penal Code t 416 — Where a person 
repr-wented a girl to be the daughter of one wctnan 
when she was within his knowledge the daughter of 
another woman —Held that he w»a guilty of cheat 
Ing by personation under s. 416 of the I enal Code 
and that rt was unnecessary ta tnag in s. 1 W rtls tng 
to abetment. Qmr c Dnnm Oman 

[7 w a, Cr, Cl 
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-CHEATING BY PERSONATION 

— concluded 

4 Penal Code ts 415 

419 463 — Forgery — A falsely represented him 
self to be JB at a University examination got a ball 
ticket tinder B s name and beaded and signed answer 
papors to questions with B s name Held that 
A committed the offences of forgery and cheating by 
personation Queen Empres 3 r Appasami 

[tL.lt. 12 Mad 161 
B ' Cheating by per 

sanation — Penal Code {Act XLV of I860) ts 415 
419 — Registration of false rfittorce — Bengal Act I 
of 1876 — To constitute the offence of cheating 
under e 415 of the Penal Code the damage or harm 
caused or likely to be caused to the person deceived 
m mind body reputation or property must be the 
necessary consequence of the act done by reason of 
the deceit practised or must be necessarily likely to 
follow therefrom Where therefore certain persons 
were charged under s 419 of the Penal Code one 
with perg mating another person before a registrar 
and the others with abetting such personation and 
causing the Registrar to register a divorce under the 
provisions of Bengal Act I of 187G with the wife of 
the personated person and where the lower Courts 
convicted the accused under that section holding 
that as such registrations were voluntary an da source 
of gain to the Registrar harm was caused to the 
Registrar in mind anil reputation by registering false 
divorces as well as by losing his fees in the future , 
through persons being less likely to avail themselves 
of his services and that therefore an offence under 
the section had been committed — Held that the 
possibilities contemplated by the lower Courts were too 
remote that the facts did not constitute an (ffence 
under the section and that the com iction must there 
fore be set aside Mojey i -Queen Eheress. Sabva 
Nashyo i Queen Empress 

[I L It, 17 Calc. 009 

CHEMICAL EXAMINER REPORT OF— 
See Evidence— Criminal Cases— C asur 
cad Examiner 0BL.E, Ap 122 
[0 Bom. Cr 76 
0 Mad. Ap II 
L L R. 10 Calc 1025 

CHEQUE 

See Stamp Act IB/9 sen I art 11 

[I.L.R. 10 Calc. 432 

— Payment of— 

See Banker and Customer, 

[L.R. 18 LA. Ill 

taken in payment dishonour 

of— 

See Bill ot Exchange 7BLE 431 

taken in payment of rent. 

See Tender L L. R. 4 Calc 572 
CHERRA foonjee raj 
S ee Foreign State 

[L L. R. 11 Calc 17 


CHIEF JUDGE OF SMALL CAUSE 
COURT BOMBAY 

Decision of, as to compensation 

for land. 

See Appeal — Bombay Acts — Bombay 
Municipal Act L L. R. 18 Eom, 184 

CHIEF JUSTICE, POWER OF— 

Refusal by Bench of Judges to 

hear affidavits in BUpport of application for 
transfer of trial to another district — Applies 
tion to the Chief Justice to appoint another Bench 
to hear and determine case — Interlocutory order 
m criminal matters Finality of^-High Court 
Charter Act (24 <$• 2o V, c o. 104) t 14 — 
Where a rule bad been obtained on behalf of a 
prisoner calling on the prosecution to show cause 
why the case should not bo transferred for tnal to 
some other Court of Session than that in which it 
was then pending on the ground that such strong 
feeling and prejudice existed in the district against 
the accused as to render it unlikely that he would get 
a fair tnal a Division Bench of the High Court 
duly constituted consisting of two Judges refused to 
allow the affidavits m support of the application to 
be read and discharged the rule Subsequently an 
application was made to the Chief Justice to appoint 
another Bench of the High Court to hear and deter 
mine the rule on the ground that it had not been 
heard end that consequently the order passed by the 
Bench discharging it was null and void Held that 
tho Chief Justice having once appointed a Bench 
under a. 14 of the Charter Act (24 & 25 Vie. 
c 104) to hear any particular case has no power 
to interfere when the case has been disposed of by 
that Bench Held also that the refusal of the 
Beuch to hear the affidavits read if an error at all 
was simply one of law in the course of dealing with 
a matter clearly withm their jurisdiction i and that 
therefore the decision could not be treated as a 
nullity or its legality questioned by the Chief 
Justice Held further that whether the judgment 
had been signed or not previous to the application 
being made to the Chief Justice an interlocutory 
order of auch a nature in a criminal matter is not 
final but may be reviewed or reconsidered or a 
similar application may be entertained as often a* the 
Court in Its discretion may think proper In the 
MATTER OP THE PETITION OP ABDOOL SoBAN 

[L L R 8 Calc 03 

CHILD 

See Custody op Children 

See Marriage Act g 68 a 

[LLR 18 Mad. 230 

Detention of female for unlawful 

purpose 

See Criminal Procedure Code 1898 
b 551 1L.B. 10 Calc. 487 

Evidence of — 


See Oathb Act b 13 _ _ KQ 

[LE-R^ie Horn. 369 
LL.R, 10 Mad 106 
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cniLB-wnix 

Stt IIcbt— Ohietous IlraT 

[L li. IL, 18 Calc. 49 


Set AB1NDONMTNT OP CHILDREN 

[18WE,Cr 13 
LI* B- 18 AIL 364 

See Hindu Law — W n.L — Construction 
op Won- G ifts to A Class 

[LL.IL, 20 Boel, 671 


See Ditorce Act e 41 6 B.1* IL, 71 


- Custody of— 


See CRIMINAL Procedure Code 1882 
* B51 LIa.IL, 10 Calc 487 

See Cases under Cubtodt or Children 
See Divorce Act b 41 0 B Ia.IL, 318 
See Cases under Hindu Law— Guardian 
See Maeohedan Law— Divorce 

[LI*. K. 3 AIL 71 
•See Cases under Mahouedan Law— 

OUABDIAN 

See Maintenance Order of Criminal 
Court as to LI* IL. 19 Mad. 401 


See Cases under Minor— Custody of 
Minors 


Proof of age and order of birth 

of— 

See Evidence Act s 32 

[LL.IL 24 Calc. 205 

CHITTAGONG HILL TRACTS ACT 
(XXn OF 1800) 

See High Court Jurisdiction of— Cai 
cutta— Criminal. 

[LL.IL, 27 Calc. 064 

CHOBE IN ACTION 

Set Assignment or Chose in Action 

CHOTA NAGFORE 

See Saxe fob Arrears of Rent— Under 
tenures Sale of 10 C L IL 70 

CHOTA NAGFORE RAJ 

Set H indu Law — Alienation — Re 
etbaint on Alienation 

[LLR 7 Calc, 481 


CHOTA NAOPORE ENCUMBERED EB 
TATES ACTS (VI OF 1878 AND V OF 
1884) 

See Specific Performance— Special 
Cases 

[L L R. 17 Calc 223 
L R 101 A 221 

See Statutes Construction or 

[LL R 20 Calc 009 

■— n 2 3 (c) 4 12 — Meaning of the 
tcords holder and heir — Capacity to morl 
gage — The words holder and his heir are used 
throughout the Chota J«agpore Encumbered Estates 
Act in the tense of the holder of the property at the 
time of the determination of the debts and liabilities 
under s 8 of the Act and hig heir The word heir 
m the Act always applies to the person who is the 
holder’s heir at the tune of such determination of the 
debts and liabilities and to no other heir nor to the 
heir’s heir The estate of F came under management 
under the Chota N&gpore Encumbered Estates Act in 
1880 He had several sons of whom B was the eld 
est and J the next in age F died in 1884 and 
according to the custom of the family B succeeded 
him to the estate and on B dying m 1892 without 
leaving a male issue J succeeded him On the 8th 
June 1891 J mortgaged a village which had been 
granted to him by his father for bis maintenance and 
which never came under the management of the En 
cumbered Estates Meld that there was nothing in 
« 3 cl (e) of the said Act to incapacitate J from 
mortgaging the property The object of Act VI of 
1876 explained. Koka Mauton c Manri Jaoar 
Nath Sahi I L R. 27 Calc 482 

[4 C W N 168 

BS 3 7 and Act V of 1884— Deo 

Fit ate Act IX of 18S6 e 1 cl 4 — Delta and 
Uahihtiet Meaning of — Procett including turn 
nous — The Chota I»agpore Fncnmbered Estates Act 
VI of 18/6 as amended by Act \ of 1884 (which 
by Act IX of 1886 is applied to the Deo estate in the 
district of Oaya subject to certain modifications) 
is intended to afford relief to holders of land la Chota 
Nagpore (and in the Deo estate) in respect of all 
debts and liabilities to which they were (immediately 
before the publication of the vesting order) subject 
or with which their property was (at the time of the 
publication of the vesting order) charged other than 
debts dne or liabilities incurred to Government The 
effect of the second portion of a 3 is to bar all suits 
instituted after the vesting order is made and whilst it 
is in force S 7 of the Act applies m»Wi< mutandu 
to create a bar in respect of the debts dealt with 
in s 1 cl 4 of the Deo Estate Act 18S6 The result 
of si 3 and 7 of Act VI of 18/6 when read with 
regard to the whole scope of the Act, la that suits or 
proceedings to enforce *ueh debts or liabilities as are 
contemplated by the Act that Is other than debts due 
or liabilities incurred to Government are if pending 
at the time of the vesting order barred if Instituted 
after it in respect of such debts and liabilities, null 
and void in their inception. Eameshar Prasad r 
Beits ban Baraev Sevan Bhishan Nabain Sinoh 
r Kameshar Prasad I L R., 20 Calc 609 
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CHOTA NAQPORE LANDLORD AND 

TENANT ACT (1 OP 1870) 

See Landlord and Tenant— Ejectment 
— Notice to Quit 4 C W N , 703 

Dens Act I of 1870 b 37 — Appeal 

tn ejectment suits — There is no prohibition in a- 37 
of Act I of 1879 against an appeal m ejectment suits 
in Chota hagpore Rasijax Kuan r Kaman 
Chauab 11C I E 480 

Pieaj Nath Sat: Deo r MrsA Munda 

[L L R 24 Calc 249 
1C VT N, 181 

Contra Kheda Mahto t Buddun Madto 

pC !■ B , 27 Calc 608 

8 30 

See Appeal — Bengal Acts— Chota Nao 
tore Landlord and Tenant Pkoce 
dube Act I L E, 24 Calc 249 
fl Xi B,, 27 Calc 608 

B 88 

See Execution op Decree— Decree to 

BE EXECUTED AETEn ApTEAt OS REVIEW 

pm 22 Calc 487 

1 s 124— Jaghir tenure— Sale ,n 

execution oj a decree for rent — Right title and in 
terest of registered tlakadar —Join; holders — 
Where a suit was brought for tbo recovery of arrears 
of rent due in respect of a jaghir tenure the joint pro 
pertyof four brothers governed by the JUitaksliara 
jaw the arrears having accrued during the lifetime 
of their father and a decree was obtained against the 
eldest brother who was the sole registered llakadar, 
or person held responsible in the zamindar’s book 
it was held that the decree rilated to the arrears dne 
>o respect of the whole tenure and not merely of the 
judgment debtor's individual interest and that a sale 
of Jus right title and interest nnder s 124 of Bengal 
Act I of 1879 would under the circumstances of the 
case and by the incidents attaching to such tenure 
mclndo the right title and Interest of any person 
claiming jointly with him and whose interest was in 
separably united with his llonnusuDUN Nath 
Tewabi r Hmu Ram Pandet 

n. Xi It 25 Calc 398 
3 C W N 04 

2 - — Jaghir and under- 

tenures — Decree for arrears of rent — No decree 
for arrears of rent can be made against any person 
other than the actual tenant or some one who may be 
security for him and consequent!) there can be no 
decree for rent against persons bolding subordinate 
interest in » jaghir tenure which have been created by 
the jagbirdar Pertab Upai Nath Sim Dev * 

P ABDiiAN Hokaxd SinG XL R 25 Calc 309 

[2 C W N 98 

as 137 and 144 

See Appeal — Bengal Acts— Chota Nag I 
bob* Landlord and Tenant Proce 
dube Act s 1C¥N 341 ! 


CHOTA NAQPORE LANDLORD AND 
TENANT ACT (I OP 1879)-conctud«d 

B 148 

See Bengal Act 1 1 op 18S2 s 20 

[I L R- 20 Calo, 425 

CHOTA NA CJPORE TENURES ACT 
(BENGAL ACT II OP I860) 

See Evidence— C mt Cases — JIiscbma 
neous Documents — Pegistebs 

[IL.B 19 Calc., 91 
ILR 22 Calc 112 

Powers of Special Commissioner 

— The scope and object of Bengal Act II of 1809 is to 
determine the quantity of lands of certain specified 
descriptions within villages to which the Special 
Commissioner named nnder tho Act may have 
been appointed Nothing in the Act empowers an 
officer so appointed to determine a question of 
disputed boundary between two villages and to oust 
the Civil Courts of their ordinary jurisdiction in 
determining the rights of parties under conflicting 
titles as proprietors of such villages Sham Chundeb 
Adhioabt t Son in Bhoopal Sing 

[LL R. 8 Calc, 307 
10C1.E. 419 

CHOWKIDAR. 

See CONPESSION— C0NPES3I0N TO POLICE 

OrncKBS 2 C W N 71 

See Limitation Act 1877 art 7 (18o9 

e 1,0.2) 18 W IL, 293 


- Village— 


- See BenoalReOULAtion'VX. OPI817 B 21 
[18 W R 898 
See Cases under \illaob ChowSIdaks 
Act 


CHOWKTDARJ TAX. 

See Cess LL.R.,23 Calc. 080 

CHRISTIANS 

in Salaette 

See Salsette Law applicable in 

[L L. R., 19 Bom. 680 


See Converts IL.H20 Bom., 63 
3HUK LANDS 

See Cases under Accretion— Chub oe 
Island in Navigable River 
See Cases under Onus op Proop— LdHta 
tion and Adverse Possession 

[LI* R SCslc 39 

L . Possession of chirr lsr ? t * s r’ 

title— Evidence —The cultivation of chuf 
lire that of waste or jungle lands carries bo prims 
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CIIO I i LANDS — concluded 

far if character of u urpation or wrong j and the 
claimant aratnst a purchaser bond fide and without 
notice in prssresion mint strictly jrove his title 
r.sowfii ^nto r n is Aim. «eal 

[2B.LR.PC4 UW RPC 2 
12 Moore aLA. 138 

3. Suit for chvr lanit 

— Sttrrn — Pcttrtnon — T tie — In a suit regarding 
a chur claimed by defendant as having formed 
tin the banV of the nver adjacent to Ins village 
and hy plaintiff on the ground that the bel of the 
m«r belonged to Ins village the Court upheld the 
state of matters existing at the time when a survey 
liad been made on the ground that the surrey had 
been made at the time when ncitl cr of the present 
parties held any right in the land hut when both 
village* belonged to the same proprietor and that it 
was some endence of possession at that time not 
only of the julkur but of the right of property m 
the river and pcssession under these circumstances 
eras Kmc evidence of title Mohinee Mobun Dabs 
c Assanooilah 17 W It, 73 

3 Evidence as to position of— 

Loral iuxetttqation — Mapt — In a dispute as to the 
position of cliur lands where the change In the 
course of a nver threw doubt upon their position the 
judgment of the Court of first instance given after 
local investigation was upheld against the decision 
of the lligli Court founded on inspection of the 
maps and on the arguments adduced before it 
fcABAT SUNDABI Deui r Prosonno Coomab Ta 
oobr 6 B L. It, 077 1EWR.PC 20 
[13 Moore aLA 607 

CHURCH. 

• Roman Catholic Church— Fo icer* 

of dharmahartas or headmen — Closing church — 
Appointment of pneit — The appointment of a 
committee of headmen or dhannahartas in a roman 
Catholic Church by the Bishop to assist the Vicar m 
the secular affairs of the church gives the members of 
such committee no right to close the church or oust 
the Vicar and still less to appoint a priest not under 
the discipline of land obedience to the Church of 
Borne Marian Piilai r Bishop op Mtxapobe 

[LL B. 17 Mad. 447 

CIRCULAR ORDER 41 OP I860 
See Local Investigation 

[LL.R 4 Calc. 718 

25 of 1870 

See Bocal Investigation 

[LL.E.4 Calc. 718 

10th July 1874. 

flee Bengal Rext Act 18 C9 b 68 
[I L.R. 3 Calc 647 1CL.B. 149 

CIRCULAR ORDER BY JUDICIAL 
COMMISSIONER OP PUNJAB. 

See Indian Councils Act 

[12 B L. It , 107 18 W R 389 


CIRCULAR ORDER OP HIGH COURT 
(CRIMINAL) 

No 0 of 0 th September 1889 

See Magistrate Jurisdiction op — C oir 
jiitmett to Sessions Court 

[I L R 24 Calc 429 

CITATION 

flee Letters op Administration 

[I L R 4 Calc 87 
I L R 12 Bom 164 

CIVIL COURT 

flee Jurisdiction op Civil Court 
flee Madras Forest Act b 4 

[I LB. 17 Mad 193 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1877) 

flee Brootan Duabs Act 

[4 C W N 287 

s 2 (Civil Procedure Code 1850 

s 356) 

flee Cases under Appeal— Decrees 

See Cases under Appeal— Orders 

1 Decree Definition of — 

Order t in a tu<t or tn execution of decree —Ter 
Jacrson J — The word decree as defined in Act 
\ of 1877 does not include orders * cither original 
or appellate upon matters arising in the coarse of a 
suit or in execution of a decree Ruvjrr Sixon v 
MEREBBAN Roes 

[LL.R. 3 Calc 062 SOLE 391 

2. — The definition of 

decree In s 2 of the Civil Procedure Code means 
that where the proceeding of the Court finally discuses 
of the suit ao long as it remains upon the record it is a 
decree Williams v Brown 

[I L R. 8 AIL 108 

3 Judicial proceeding— 

Cirii Procedure Code 1877 ts 333 522 B2G 
631 — The term judicial proceeding as used in 
s 2 of the Code of Civil Procedure (Act X tit 1B77) 
mnst be understood to mean a judicial proceeding 
of the same nature as a snit or such proceedings 
as are ref erred to in ts 333 622 6°G and 631 of the 
Code. The definition given in the Code of Criminal 
Procedure (Act X of 1872) u not applicable DAL 
patbhai Bhaoubhai e Amarsang Rhemabhai 

[I L.R 2 Bom* 563 
4. * and us. 63 54 —Reject on 

of plaint — The words rejecting the plaint in 
t 2 are not limited to the cases provided for in ss. 63 
64. Beni Ram Bhutt t Ram Lal Dhobri 

[I L. B 13 Cala, 189 

6 Signed— S tamped.— 

The expression "person ret erred to in s 2 of Act 
X of 1677 means person referred to in the isabsequent 
sections of the Code as being required to sign or Tenfy 
certain documents, and it is not a condition precedent 
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DIGEST OP CASES 


( HI2 ) 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF lB77)~eonttnved 
to such person being able to use a stamp that he 
should be unable to write his name Maharaja op 
Benares v Debi Bath > oma 

[LLR 3 AIL 576 

0 -Public officer— Official 

trustee —The official trustee is a public officer 
within the definition given in a 2 Act A of 1877 
Shahunsha a Bra an r Febovsson 

(L L. R, 7 Calc 499 

7 Subordinate Court- 

Collector 0 Court— Bengal Civil Courts Act 
1871 t 15 —A Collector's Court although it exercises 
certain powers under the Civil procedure Code is not 
a Civil Court within the meaning of s 16 of Act VI 
of 1871 nor is it subordinate to a District Court 
within the meaning oi Act X of 1877 e 2 Is the 
matter of Bodbu Hon man 3CL.B. 608 


a 3 

Set Cases under Appeal— Riout op Ap 
peal Effect of Pepeal on 
See Cases under Execution of Decbeb 
—Effect op Chance of Law pending 
Execution 

1 Effect of repeal of Civil 

Procedure Code 1859 -Oenera l Clauses Con 
soltdaUon Act I of 186b s 6— Proceedings — 
Procedure — In all suits instituted before Act X of 
1877 came into force in which an appeal lay 
to the High Court under Act \ III of 1859 an 
appeal still lies notwithstanding the repeal of that 
Act by Act X of 1877 Per Garth CJ—A suit 
is n judicial proceeding and the words any pm 
ceedings in * C of Act I of 1S68 include all proceed 
mgs in a nut from the date of its institution to 
its final disposal and therefore include proceedings 
in appeal The word procedure in s J Act X of 
1877 has not the same meaning as the word pro 
ceedings m the above mentioned section The pro 
ceedioga m a suit instituted before Act X of 1877 
-came into force including a special appeal if the old 
Code allowed one go on to the end of the suit not 
withstanding the repeal of the old Code The pro 
cedure — that ig to Bay the machinery by which 
those proceedings are conducted — is after decree 
to be that provided hy the new Code Runjit 
Singh * Mehzbran Koeb 

£LL B,3 Calc, 662 

Burrut Uqssexn v Majid ooNNiasA 

[3CL.E 208 

Nadir Hossein r Bissen Chand Bassabat 

[3C L E 437 


“■ ~ — — Suit instituted 

be /°T e J‘nt appeal brought after repeal of Act Pill 
‘’fJgM—Wect of repeal—Citd Procedure Code 
- - . ** 5 ° e ^58 and 588— Appeal —Where a suit 


had been instituted nnder Act VIII of 18«9 

at a \ ,me when Act X of 1877 had come into 
operation and an appeal w w presented against such 
3 of Act X of 1877 distinctly indicates 


decision i 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF l817}-cont,mcd 
that such an appeal is to be governed by the law of 
procedure m force at the dato of the presentation of 
the appeal Where therefore an appeal presented 
when Act X of 1877 was in force has been dismissed 
under* 656 of that Act the appellant may apply for 
its re admission under a B58 and if such re admis 
sion is refused he is entitled to an oppeal under 
s 688 (r) Elahi Buesh c Marachow 

[L L R 4 Calc 826 
3 C L R 693 

B • - Decree Meaning 

of — The effect of tho proviso to s 3 of the Civil 
Procedure Code of 1877 taken in connection with the 
definition of the word decree ins 2 is that in all salts 
pending when that Code came into force the practice 
and procedure to be followed down to the final result of 
each suits (i e when nothing remains to oe done but 
to execute the decree or to appeal from it) are the 
Same as previously existed but that in all subsequent 
proceeding* w execution of the decree or in appeal 
from it the practice and procedure provided by 
the Cnil Procedure Code of 1877 are to be observed. 
The word decree in s 3 of the Cml Procedure 
Code 1877 means an order final in its nature auddoes 
hot include an Interlocutory order such as an order 
<>f reference to take accounts although such order 
may in general be properly termed a decree and 
therefore a suit which has been referred by the 
Court to the Commissioner to take account* is still in 
A stage 'pnor to decree within the meaning of s 3 
e>f the Civil Procedure Code of 1877 KusTOMjI 
BuBJORJI r KZ330WJI LaiK 

[LL R, 3 Rom 161 


—Effect of change] of 
menced— Attachment 


law on proceedings already commenced — 

— Enforcement of decree — Political pension - 
the 28th of September 1877 — * e three dajs before 
the new Code of Civil Procedure (Act X of 1877) 
Came into operation — an application was made for 
the enforcement of a money decree by attachment 

^ i teraltd) of a political pension enjoyed by the 
femlants Under s 216 of the former Code (Act 
VIII of 1859) a notice was issued on the »am« 
day to the defendants calling upon them to *bow 
Cause why the decree should not be executed. Tbe 
defendants accordingly appeared on the day fixed at 
which date the new Code had come into force 
and contended that nnder a IC6 cl (g) of the new 
Code the pension was no longer attachable. Eeld 
that all proceedings commenced and pending when 
Act X of 1877 became law were nnder the General 
Clauses Act (I of 1868) e 6 to be governed by 
the Code theretofere in force the general rule ot 
construction contained in that section not being 
affected or varied by ss. 1 and 3 of Act X of 187 Ji 
and that a land fide application for enforcement t* a 
decree in * particular way coupled with an order 
of the Court in furtherance of that object s» 
constitutes a proceeding la execution commenced an 
pendrng as the actual issue of a warrant of »«*ca 



( n» ) 


DIQFST OF CASES 


( HU ) 


Civil, PBOCEDUDE CODE, ACT XIV 
OP 1082 I ACT X OF I877)-«o mttmned 
5 - — — Effect of repeal of 

C ul Procedure Code 18~~ — Frocerdingt commenced 
tejore repeal — CL 3 of a. 3 of the Civil Procedure 
Code (XI\ of 1882) prorides that nothing In that 
Code shall apply to any proceeding* after decree that 
had bom commenced and were still pending on the 
1st June ISS2 In case of any question connected 
with proceeding* commenced prior to that date the 
applicability of the Code 0 f 18S2 dependa on whether 
the new proceeding subsequent to that date out 
of which the question haa immediately anseD is to 
intimately connected with the proceeding* pnor to 
that date aa to be regarded as part cf them A 
decree was passed la IS 0 by which the suit was 
referred to the Commissioner to taVe aeccunti On 
the Zlst June 1832 the Commissioner la the course 
cf taking the said account* issued a warrant erdenng 
the defendants to show cause why they should not 
give inspection of certain books. Held that the 
question as to inspection was »o Intimately connected 
with the taking of the account* that it should he 
regarded as part of the same proceedings and as 
these had commenced and were still pending on the 
1st Jane 1882 the question whether the order refus 
jag inspection was appealable or not was (under s S 
cf Art XIV cf 1682) to be determined by the Civil 
Procedure Code (Act VIII) of 1859 and not by 
the Code cf 1882 Bustomji Burjobji « Kss 
bow/s hAix L L. It. 8 Bom. <287 

e 5 

See Local Government Power of 

[LLR Q Mad. 112 
See Shall Cau»s Court Moecsbo— 
Practice and Procedure— Mibcella 
xxors Cases IL.B. 2 Bom. 641 

8 e (1859 s 383) 

See Depute Commissioner or Axtab 

(L L. It, 4 Calc. 04 

e 11 (1859 « 1) 

See Cases under J urisdiotion or CiTO 
Cocar 

See Cases under Biobt or Suit 


CIVIL PBOCEDtTIlE CODE ACT XIV 
OF 1882 (ACT X OF lB77)~eon(,n«ed 
See Cases under Pes J udicata 

IB (1859 e 0 first paragraph) 

See Sun ordinate Judge Jurisdiction 
or 1 LB. 1 AIL 230 

[LLU 17 Calc. 165 
LL a 23 Mad. 367 

b 18(1869 e B) 

See Cases under J ueisdiction— Causes 
or Jurisdiction— Dwelling Carrying 
on Business etc. 

See Cases under Jurisdiction— Causes 
or Jurisdiction— Dwelling Car bun a 
on Business etc 

See Cases under Jurisdiction— Suits 
tor Land 
■ 19 A. 

See J urisdiotion — Suite tor Land— 
Pboerrtx in different Districts 

[LLE, 24 Calc 440 

8 17 

See Cases under Jurisdiction— Causes 
op Jurisdiction 

See Shall Cause Court MofUssiL— 
Jurisdiction— Dwelling or Caurtino 
on Business 0Bobl A C 131 258 
[3 Mad. 374 
18 W a 312 

19(1859 parts of eg 11 and 12), 

See Execution or Decree— Transfer 
of Decree fob Execution and Power 
or Court as to Execution out or its 
Jurisdiction L L. It 14 Calc. 661 
[I L E 21 Calc 030 
1LE 22 Calc 871 

a 24 (1859 B 13) 

See Transfer or CmL Case— General 
Cases II E 6 All 00 

[L L. It 2 All 241 
L L R* 3 AIL 608 


— 8.12 

See Tes Judicata— Matters in issue 

P-L.R 8 Calc 602 
LLR 23 Mad. 250 
L L.IL 11 AIL 148 


Necessity of Instituting suit 

within proper time — S 12 of the Cml Procedure 
Code (Art XIV of IBS-) only provide* that no suit 
shall be tried if the same issues are involved m 
a previously instituted suit It does not dispense 
with the institution of a suit within the proper time 
when the law requires such institution, h exiaoacda 
r Paresha LIi.IL 22 Bom. 04 O 

s 13 <1650 s 2) 


See Estoppel— Estoppel lt Judomest 
[7 B I* It 073 
L U B., 14 AIL, 04 


— 8 25 (1859 s 8 latter part) 

See Execution or Decree — Transfer Or 
Decree for Execution etc. 


[Marsh* 105 
I D.B. 1 AIL 180 
L It 6 Bom 880 
L L. It 17 Mad. 309 
LD.E. 18 Bom 61 


fee Cases under Transfer or Civil 
Cass 


fee Misjoinder L D It. 8 Mad. 301 
P- L. It 10 Bom., 119 
I L. It 22 Calc. 833 

B8 20-41 eh. 111(1860 s 73) 

See Cases under Parties 



DIGEST OE CASES 


( H16 ) 


CIVIL PROCEDURE CODE ACT XIV 
OE 1882 (ACT X OP 1877)-co«fin«etf 

B 27 

See Limitation Act 1877 s 22 

[ILH 14 Calc 400 

I L. R , 17 Bom 413 
See Pasties— Adding Paetie3 to Surra 

— PiArtmrr3 I L R 8 Calc 370 

[I X. R 14 Calc , 400 
XL. R 17 Bom 413 
ILE 20 Bom 077 

B 28 

See Cases undeb Multipabiousness 
30 

See Cases under Parties — S ms Br so he 
o? a Cues as RetbesentAtiyes o? 
Class 

Set Ptobx a Stsss— C bassot* 

[I L K 8 Calc 32 
ILE 7 All 17B 
I I* R 8 Bom 432 
X L R U Calc. 33 
ILE 11 All , 18 

B 3X 

See Misjoinder X L. R 14 Calc 435 
ILL R, 10 Bom 110 
See Muitifabioubness 

[I L R 4 Calc 040 
X L R 14 Mad. 103 
1LK.18A1L 270 
HE 18 All 131 210 

B 32 

See Appeal— Obdebs 

II L R 13 Calc 100 
ILE 12|Mad 489 

See Limitation Act 1877 s 22 

[T L E 14 Calc 400 
LL.R 17 Mad. 12 
See Cases under Parties— Adding Pas 
ties to Suits 

B 30 (1859 e 10) 

See Advocate ILE 0A1L 017 
See Lunatic L L E 7 Calc 242 
See Pie ad ee — Appointment and Appeae 
ance ILE 8 Bom 105 

[ILH. 0 AIL 013 
I L E 18 AIL 240 

B 37 (1859 b 17) 

See Legal Practitioner s Act b 32 

[X L. R 14 Calc 558 
See Cases under Summon b Srbvice op 
^~ c ~ BB 37 38 417 432 (1059 b 17 

ArtutunUT 1 ^ * * 2 *^™ 

jsLasrt" ca 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OP l877)~co*t,»ued 
recognized agent under cl 2 s 17 Act VIII oF 1859 
when the business of the firm ceased before the msti 
tutiou of the tmt Moeha Harakeai Jo3jh r 
Biseswab Doss 6 B L R Ap H 

[13 W R 344 

2. — Tiling and tenfiea 

(ton of plar nl — Held that au agent of a party residing 
within the jurisdiction of the Court not being an 
authorized agent a3 contemplated by cl la 17 
Act VIII of 1859 was not competent to appear as 
plaltinff on behalf of his principal and to file and 
verify the plaint as required by s 27 of that enact 
ment Djoenhill t Tatlob 1 Agra 115 

3 ■■ ' — — Present at ton of 

plaint — Ifuntm of firm — Partner — The munim of a 
prm is not for the purpose of presenting a plaint 
(he recognized agent (under a. 17 of the Civil Pro* 
ced'ire Cod/s) at a partner w\ua it present withm the 
jurisdiction The jnnnim and such partner should 
join in presenting the plaint OT appointing a pleader 
The partner’s not so joining is not a ground on which 
*n Appellate Court should reverse the decree of » 
lower Court unless the irregularity affects the 
merits of the cose or the jurisdiction of the Court 
BlSANDAS VALAD MAONTEASI V Lakhmichand Ki 
banchand 6 Bom A C 150 

4 O round for dismissing 

suit —Where a lower Appellato Court threw out a 
case on the ground that the plaint had not been 
filed by a recognized agent witnia the meaning of 
s 17 Act VIII of 1859 though that point had been 
disposed of by tbo Court of first instance —Held 
that the case should not have been thrown out o» 
such a technical objection not affecting the merits of 
the ease Marnoo DossEb r Is HAN Chundee 
Uonveejea 16 W R 245 

5 Jlttntm of firm 

let ng wound up — The munim of a firm which has 
ceased to carry on business who is engaged in collecting 
the assets of such firm and otherwise winding up its 
affairs is a recognized agent of the owner of such firm 
within the meaning of a 17 cl 2 of the Civil procedure 
Code andean on behalf of his absent principal mam 
tain or defend a suit brought in respect of the business 
of the firm whose affairs he u engaged in winding 
up Tuzaji Mahaeaj Halrab « PmSIBAEDAS 
Nabangi 0 Bom 427 

0 . ITooktear — A mere 

nioohtear unless specially authorized is not the 
recognized agent of the judgment-debtor on whom 
notice can he rightly served within tho meaning of tno 
Civil Procedure Code Kbisto Cbcndeb Goopto 
i Tczud Alt Khan 17 W B, SS0 

7 ■ — — — ' AnlhoritjofnitPoU 

heal Agent appointed bp Ooeerwweaf as manogerof 
tie estate of a mi nor Chief to sue •» respect <f 
the Chief* property in .British ternlorp — A *i» l6 
was brought by the Political Agent Southern Mam 
tba Country as administrator of the estate of the 
Chief of Mudhol who was described in t! * plaint a* 
being nineteen years of age to eject the dcfenlants 
from certain lands belonging to the Chief situated 
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DIGEST OF CASES 


( ms ) 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)— continu'd 
»n the SiUra District The d fondant* raised a 
preliminary objection to tbo institution of the «tut 
by the Political tgeut on the ground (am ng others) 
that he *as not a recognized agent within the 
m •anmg of a. 37 of the Civil 1 roccdurc Code 
Jltld that the P litieal Agent was not a rocog 
Hired agent of the Chief of Mudhol within the 
weaning of g. 3/ eL (e) of the Code of Civil 
1 rocednre \ eneatrav Rajb Georfadb r 

JlADHAIUV EUICIIANDRA 

[L L. B. 11 Bom., 63 

8. — Agent t right to 

execoft decree obtained by Aim at agent— TTairer — 
Execution of decree —P filed a *oit in the second 
class Subordinate Judge’s Court at MahacL A* P 
raided at T hana outside the jurisdiction of the 
Jlahad Court Bbc authorised her agent nndcr a 
general power of-attoruey to conduct the suit on her 
behalf. The agent earned on the litigation up to a 
final decree passed by the High Court on appeal In 
P’s favour The agent then sought to execute the 
decree. The Court at Mahad passed an order upon 
bis darhhast granting only partial execution Against 
this ordir the agent filed an appeal in the District 
Court at Thana. Then for the first tune the 
judgment debtors challenged the agent ■ right to 
represent P who was residing within the District 
Courts jurisdiction. Tins objection prevailed and 
the appeal was dismissed. Held that the agent 
cinld n t be prevented from executing the decree 
which he had obtained as agent ho objection had 
been taken to the agent ■ rl„bt to represent P at any 
•tage of the litigatnn prior to the final decree 
That objection must therefore be deemed to have 
been virtually waived aDd could not be raised after 
the defendants had had their chance of success in the 
litigations. Parvatujai r Vinayer Fandubano 
[I* L B 12 Bom. 88 

O bb 38 and 36 (1860 s 17 and 

B 115) — Application by representative s for execu 
tton of decree — Authority to appear — Held that 
where one of several representatives of a deceased 
judgment creditor applies for the execution of a 
decree the general powers-of attorney contemplated 
by s 17 cl 1 of Act VIII of 1859 are not necessary 
but it u sufficient If the applicant is authorized 
under ■ 115 to act for the other representatives 
Ambabau Uabiyallaeitoas r HniAT Sino Ka 
liakji 2 Bom , 109 2nd Ed 103 

s 30 

See Advocate I L. B. 0 All 617 

See Pleader— Appointment and Aftea* 
AKCE 8 W E. 82 

P L B 0 AIL 813 
I L It. 16 Mad 135 
I L E lfl AIL 240 
I L B 20 Bom 198 203 
B 43 (1859 b 7) 

See 0*pa OF PROOF— RELINQUISHMENT OF 
Portion or Claim 10 W It, 420 


CIVTL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)— conUn ued 
See Gases under Relinquishment of 
OR 01II33ION to bee fob Portion 
or Claim 
8 44 

See Cases under Joinder of Causes 
of Action 
b 45 

See Cases under Multifaeiousness 

E3 40 54 (1850 as 28-32) 

See Cases under Plaint 

. b 60 — Suit by person claiming under 

71 ill — Probate — Mofusstl of Bombay Presidency 
— There is no law at present in force in the mo 
fund which obliges a person claiming under a will to 
obtain probate of the will or otherwise establish 
his right a9 executor administrator or legatee before 
he can sue in respect to any property which he claims 
under the will In any suit or proceeding instituted 
by him it is for the Court in which the suit or pro- 
ceeding is pending to determine for the purposes of 
auch suit or proceeding whether the will is genuine 
and valid and confers upon the plaintiff or applicant 
the rioht which he claims Bhaqtaksano r Be 
chardas I L B, 8 Bom. 73 

But see now Proboto and Administration Act 
(\ of 1881) 

B 63 (1859 bs 20 and 32) 

See Cakes under Plaint— Amendment 
or Plaint 

64 (1850 bs 31 32) 

See Limitation Aot 1877 8 4 

(T L R 16 AIL 85 
I L R 20 Calc. 41 
LIB 20 Mad. 310 
See Cases under Plaint— Rejection of 
Plaint 

See Cases under Plaint— Return of 
Plaint 

1 Plaint insufficiently 

stamped — Pouter of Court to grant t me for mak 
ing good the deficiency — Limitation — When a Court 
fixes a time under cl (a) or cl (4) of s. 64 of the 
Code of Civil Procedure it must be a tune within 
limitation S 51 does not give a Court any power 
to extend the ordinarily prescribed penod of linuta 
tiou for suits Mott Sahu v Chhatn Das I L II 
19 Calc 7S0 and Yahut-un-nusa Btit v Kishorte 
3Iohon Boy I L B 19 Calc 74” discussed. 
Jainti Prasad r Bachu Sisan 

[LL.IL 15 AIL 85 

2 . els (a) and (b) and bs. 682 

and 083 — Original and Appellate jurtsd chon of 
High Court — Cls (a) and (4) of a 54 of the Civil 
Procedure Code which are declared by s. C38 to bo 
inapplicable to the original civil jurisdiction of the 
llL-h Court are also inapplicable to its appellate 
jnrndictioa notwithstanding the provisions of s. 

Bale aran Eai r Gobind Lath Tiwaki 

[L L. R., 12 AIL, 120 



DIGEST OP CASES 


( U 16 ) 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877 )— continued 

s 27 

See Limitation Act 1877 s 22 

[ILR 14 Calc 400 
ILR 17 Bom 413 
See Parties — Adding Pasties to Suits 
— Plaintiffs LLR. 6 Calc 370 
[LLR14 Calc , 400 
LL.R. 17 Bom , 413 
ILR 20 Bom , 677 

B 28 

Set Cases under Multipaeiousness 


See Cases under Parties — Snrr3 by some 
of a Class as Retbesentatiyes of 
Class 

See Pight of Suit— Charities 

[ILR 8 Calc 32 
ILR 7 All 178 
I L.R, 8 Bom 432 
LLE. 11 Calc 33 
IL.R II All , 18 

B 3L 

See Misjoinder ILR 14 Calc 435 
[I L R, 16 Bom 119 
See McltifabioUsness 

[IL.R 4 Calc 049 
LL.R, 14 Mad. 103 
I L R , 16 AIL 279 
IL.R..18AU 131,219 

a 32 

See Appeal— Oedebs 

[ILR 13 Calc 100 
ILR 12|Mad , 489 
See Limitation Act 1877 s 22 

[ILR 14 Calc 400 
ILR 17 Mad 12 
See Cases under Parties— Addino Par 
ties to Surra 

s 36(1859 s 10) 

See Adyocate ILR 9A1L 017 
See Lunatic L L R 7 Calc 242 
See Pleader— Atfotntment and Appear 
Ance ILR 8 Bom 105 

[ILR 0 AIL 613 
I L R 10 AIL 240 

B 37 (1859 a 17) 

See Legal Practitioner s Act s 32 

[L L. R. 14 Calc 558 
See Case9 under Summons Sbbyice op 
~ ci - 09 37 38 417 432 (1859 a 17 

I Recognized agent— 

aV/Vtii agent under d 2 s. 17 

*1 , 11 1 nf 18 ° 9 rannot prosecute or defend a suit 
own name A gomastah of a firm ceases to be a 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877)-co«t«nK<d 
recognized agent under cl 2 s 17 Act VIII of 1859 
when the business of the firm ceased before the insti 
tution of the suit Mo eh A Habakkaj Jo3Hi r 

Biseswab Doss 5 B L R Ap 11 

[13 W R 344 

2. - Ftlingandterjica 

lion of plaint — Held that an agent of aparty residing 
within the jurisdiction of the Court not being an 
authorized agent as contemplated by cl Is 17 
Act VIII of 1859 was not competent to appear as 
plaiting on behalf of his principal and to file and 
verify the plaint as required by a 27 of that enact 
ment rHORNHiLL r Taylor 1 Agra 116 

3 ■ — Pretent at ton of 

platnl — Munim of firm — Partner — The mumm of a 
firm is not for the purpose of presenting a plaint 
the recognized agent (under s. 17 of the Civil Pro- 
cedure Code) of a partner who i* present within the 
jurisdiction The mumm and such partner should 
join m presenting the plaint or appointing a pleader 
The partner’s not so joining is not & ground on which 
an Appellate Court should reverse the decree of a 
lower Court unless the irregularity affects the 
merits of the case or the jurisdiction of the Court 
BlSANDAS VALAD MAGRIBAM V LAKHMICHAND Kt 

banc hand 8 Bom A C 150 

4 O round for dismissing 

suit —Where a lower Appellate Court threw out a 
case on the ground that the plaint had not been 
filed by a recognized agent withm the meaning of 
s 17 Act VIII of 1859 though that point had been 
disposed of by the Court of first instance — Held 
that the case should not have been thrown out on 
such a technical objection not affecting the merits of 
the case Mannoo Dossee « Isiian Chunder 
Bonne rjea 16W R 245 

5 Mumm of frm 

lexng wound up — Tho mumm of a firm which lias 
ceased to carry on business who is engaged in collecting 
the assets of such firm and otherwise winding up its 
affairs is a recognized agent of the owner of such firm 
within the meanmg of s 17 cl 2 of the Civil Procedure 
Code and can on behalf of his absent principal mam 
tarn or defend a suit brought m respect of the business 
of the firm whoso affairs he is engaged m winding 
up Tukaji Maharaj Halear c Pitambardas 
Nabangi 0 Bom 4- / 

Q Mooklear — A mere 

mooktenr unless specially authorized is not the 
recognized agent of tho judgment-debtor on whom 
notice can be nghtJy served within the meaning of the 
Civil Procedure Code KhistO Chutoeb Ooopto 
r Fuzui, Ali Khan 17 W R 386 

7 ■ Authority of the PoU 

Ucal Agent appointed Ig Government at managtrof 
the estate of a m nor Chief to eat in respect 0/ 
the Chefs propertu m British Urrxtont — A 
was brought by the Political Agent Southern 
tha Country as administrator of the estate of tne 
Chief of JIudhol who was described in the phunt *» 
be ng nineteen year* of age to eject tho defendants 
from certain lands belonging to the Chief situated 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1883 (ACT X OF 1877)-cen / turned 
in the '-atari District The d fcndants raised a 
preliminary objection to the ujstitntion of the suit 
by the Political Agent on the ground (am ng other*) 
that he not a rfcogniied agent within the 
m ■amng of *• 37 of the Civil 1 rocedurc Code 
lit Id that the Political Agent was cot a rccog 
Ci red sgent of the Chief of Mudliol within the 

meaning of a 3< cL (c) of the Code of Cml 
Procedure l enka tbav Raje Gdobfade r 
JI AX' HA.11A Y RaSICIIANDBA 

p. L. B, II Bom. 63 

8 - ... Agent * right to 

execute decree obtained Ig bin as ayent—TYaixtr — 
Execution of decree —P filed a *uit la the *econd 
class Subordinate Judge’* Court at Mahad. At P 
resided at Thina, outside the jurisdiction of the 
Jlahad Court she authorized her agent under a 
general poweri)f*attortiey to conduct the suit on her 
behalf The agent earned on the litigation up to a 
final decree passed by the High Court on appeal la 
P’s favour The agent then sought to execute the 
decree. The Court at Mahad passed an order upon 
In* darVhast granting only partial execution. Against 
this order the a^eut filed an appeal in the District 
Court at Thana Then for the first time the 
judgment debtors challenged the agent s right to 
represent P who was residing within the District 
Court s jurisdiction. This objection prevailed and 
the appeal was dismissed. II eld that the agent 
c uld not be prevented from executing the decree 
which ho had obtained as agent Jio objection had 
been taken to the agent s right to represent P at any 
stage of the litigatnn prior to the final decree 
That objection must therefore be deemed to have 
been virtually waived and could net be rawed after 
(he defendants had had their chance of success in the 
litigations. Pabyatibai r Yinayek Panduhano 

[I. L It IS Bom 68 

9 ns 58 and 35 (1859 b 17 and 

B 115 ) — Application by representatitee for exeeu 
tion of decree — Authority to appear — held that 
where one of several representatives of a deceased 
judgment creditor applies for the execution of a 
decree tho general power* of attorney contemplated 
by s 17 cl 1 of Act \ I II of 1859 are not necessary 
but it is snihcient if the applicant is authorized 
under a. 115 to act for the other representatives 
Avbap.au Habit axiabitdas r Hisiat Sing Ka 
j.ianji 2 Bom 109 2nd Ed 103 

b 39 

See Advocate I L. B. 9 AIL 617 
See Pleader— Appointment and Appear 
ANCE 8 W U. 02 

(IDE 0 All 813 
I Ii K 15 Mod 135 
I h B 10 AIL 240 
I L E 20 Bom 188 293 

b 43 (1850 b 7) 

See Onus or Proof— Reiinquisument or 
1 obtioy op Claim 10 W E 438 


CIVIL PnOCEDUEE CODE ACT XIV 
OF 1882 (ACT X OF l877)-con<inxe</ 

See Cases under Reonquisiimenp or 
on Omission to sue roit Portion 
or Claim 
b 44 

See Cases under Joinder or Causes 
or Action 
B 45 

See Cases under Multifakiousness 
. — ■ es 49-54 (1860 as 26-32) 

See Cases under Plaint 

b 60 — Suit by person claiming under 

Will — Probate — Mofussil of Bombay Presidency 
— There >s no law at present in force in the mo 
fussil which obligee a person claiming under a will to 
obtain probate of the will or otherwise establish 
his right m executor administrator or legatee befbro 
he can sue in respect to any property which he claims 
under the will In any suit or proceeding instituted 
by him it Is for the Court In which the suit or pro 
ceedrng is pending to determine for the purposes of 
such suit or proceeding whether the will is genuine 
and valid and confers upon the plaintiff or applicant 
the right which he claims Bhaovansano t Be 
chardas I L E 6 Bom. 73 

But see now Probate and Administration Act 
(V of 1881) 

8 63 (1850 as 29 and 32) 

See Cases under Plaint— Amendment 
of Plaint 

b 64 (1859 bs 31 32) 

See I imitation ACT 1877 B 4 

[ILlt 15 AIL 65 
ILH 20 Calc. 41 
ILE 20 Mad. 310 
See Cases under Plaint— Rejection of 
Plaint 

See Cases under Plaint— Return of 
Plaint 

1 Plaint insufficiently 

Stamped — Power of Court to grant time for male 
tng good the deficiency — Limitation — When a Court 
fixes a time under cl (a) or cl (i) ofs 64 of the 
Code of Civil Procedure it mast be a timo within 
limitation S 64 does not give a Court any power 
to extend tho ordinarily prescribed period of hnnta 
tiou for suits Moh Baku v Chhatn Bat TLB 
19 Calc 780 and Yahut-un ntssa Btbi v Kiskoree 
STohon Roy I L R 19 Calc 747 discussed. 
J AInti Prasad t Bachu Sinod 

[LL.E 15 AIL 65 

2 els. (ft) and (b) and bs 682 

and 683 — Onfi nail and Appellate jurisdiction of 
high Court — Cls (a) and (4) of $. 51 of the Civil 
Procedure Coda which are declared by s 638 to he 
inapplicable to the original civil jurisdiction of the 
High Court are also inapplicable to its appellate 

t ansdiction notwithstanding the provisions of a. 582. 
IALEAHAN BA! V GoBIND NATH TlWARI 

[L L. E, 12 AIL 130 
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DIGEST OF CASES 


( 1120 } 


CIVX1, PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877) -coni tuned 
e 66 (1859 0 861. 


1081 s 3) 


Am Afmlax— Acts —Act XXVI 0 p 1867 
{QB-XuR. Ap U la 
7EL.E. 663 664 note 
67 (1869, b 30 Act xym of 


e 69(1859,0 301. 

S< f Cases utrosa I’bopcctiot op Doer 

MENTa. 

e 63 (1859 e 39, para. 4J. 


See TzoDVcriott op Documents. 

EX L, R.8 Rom. 377 
I. I. B. 8 Mad., 373 
I L.R 22 Bom, 971 
j 66 and 67 (I860 e 42 }— Order 


for personal appearance— Searing ex parte 
order may be made for an ex parte hearing on proof of 
service of summons issued under *. 42 Act \ III of 
1859 Kistodhonb DriT t NitMO'ffiy Singh 

[Cor fc 3 

■ e 09 (1860 a 45)~^IIote>iflce of 


time for appearin'; and answering —Under a. 45 of 
the Code of Cm! Procedure a defendant in a suit is 
entitled to sufficient tune to enable him to appear 
and answer in person or by pleader What may be 
sufficient time in a particular ease can only be de 
t trained by considering the peculiar circumstances of 
the case Where the time allowed is manifestly in 
sufficient an Appellate Court will interfere Khaoak 
Brat Rakoian Bei 3 Mad 167 

- BB 74 and 70 — Effect on those sections 


of » 443 of Code of Cinl Procedure — St nice of 
•ummonr on minors — Sa 74 and 76 of the Code of Civil 
Procedure are controlled by e. 443 of the said Code 
JATInbea. aiOBAS POPPAS « S&tNATH Roy 

[ILB 26 Calc, 287 

BB 75 89 


See Pboobss Sebtjce or 
See Cases htoeb Summons Sebtic* of 
— b. 87 — Prisoners Testimony Act 
3 16 and 10— Act IF of 1869 


(XV of 1869) ^ 

* 16 — Sty nature of jailor — Jud cial notice — The 
Court will take judicial notice of the signature of the 
jailor under » 16 Act XV of 1869 Prisoners Testi 
mony Act Tam OB Sing t> Kawbas Rot 

[4B LR O 0,51 

L 


97 (Act XXm of 1801 


B 6)— Default in depositing allowance for 
notice to defendant— 1> smitsal of tut t —Where 
tbe Court of first instance ordered a co-defendant to be 
joined m the suit bat the plaintiff failed to pay the 
allowance necessary for the purpose of causing a notice 
to ne served on such c<xlefendant who accordingly 
et the hcariug — BeMthal the proper 
coarse for the Court to have adopted wu to dismiss 
rn *nit under a 6 of Art Win Of 1861 Semite— 
inc provisions contained in the first portion ©ft 6 of 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1871)-conttaued 
Act XXIII of 1861 are imperative Ab a a> Ibba 
nnni BBom. A. C 119 

2, - - Default in deposit- 


ing allowance for notice to respondent — A notice to 
a respondeat having been returned unaerved owing to 
the emission on the part of the appellant to deposit the 
requisite talabana in the proper Court the default 
under sa S and. 6 Act XXIII of 1861 was held to be 
m no way excused by the fact of its having been com* 
nutted by an ignorant kaxpardaz or man of business 
whom appellant chose to employ rather than a vain! 
Peas Cepndeb Ear © Jcooessub Mookksjse 

[UW.lt 417 

83 97, 08. 


See Appzal— Detauit in Apfeasanob 

[X.Xi.XL 10 Mad, 27U 
- Default in appearance ©C 


parties*— A District Munsif struck a case off the 
file of bis Court on neither party appearing Held 
that the order to strike off the case was illegal 
Awar r Seskaixmai, I D XL, 10 Mud, 270 
X, es 98 08(1859 s 110)— Restor- 


ation of case struck off by mistake as being 
compromised— It is incidental to every Court ©f 
Justice to be able in its discretion to restore to it* 
file* aay case which it has itself removed therefrom 
undetermined Dess Dtax Pa&amanjck « Ram 
Coojiab Chgwudbv 0W H. 283 

Default in appearance 


— Inability to attend —The *ffidavitlof a party alleg- 
ing inability to attend from illness is not enough 
to satisfy the Court bat for this purpose there most 
ha a medical certificate or the affidavits of third par- 
ties Dhussooc Doss t^Robbt Baboo 

[Bourke O O UR 
Cate e track out for 


default m appearance —Where * case had been, 
struck oat for non-attendance of the parties/ *» 
order was made for its restoration, on an affidavit that 
the absence of the parties was owing to an under- 
standing between them for an adjournment and that 
the plaintiff had a ease on the merits The order was 
made apparently under « 119 Dam omstiB Doss * 
n ti n L met von o TTma SIB 


Chooses Buses Cor 120 123 2 Hyde 2IR 

- Pract.c* - When 


a case has been strnck out in consequence of the non- 
appearance rf the plaintiff, the Court will grant a 
fresh summons Pbabt hfOffrm Doss r P«"™r 
Cnuav MOOXESJBB 1 lath. JUT^ T* B AW 

Dismissal for dt 


fault in appearance — hon-appsarance of plntnbff 
— Fret A tu t — When a soit is dismissed for default 


vx the plaint iff and no appearance has been entered 
by the defendant the plaintiff can under s 110 Act 
\III of 1659 bring a fresh suit after * Upte of 
thirty days if it be not otherwise barred by input* 
time Aasadtvjp Chanpba Sibxab it KAimT* 
Pal 3BRA -Ap* I 301 


s Poo ha MahtoN r Goosoo IUmo^ ^ 
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DIOVbT OF CASKS 


( 1123 ) 


CIVIL procedure CODE ACT XIV 

OP 168- (ACT X OF 1877) continue l 

0 Default in appearance 

—Act \ XIII oj 1^1 i 3S— Proceed,*#* •» ezeeti 
tiou of tecrte — The provisiin* of * HO of Act \ III 
of l'So'l arc I roperly applicable und r * 33 of Act 
WM f 1861 t > pn feeding* in execution of decree 
Kuril, r CnooBixrx 4 N W 10 

Sr Seetul Febshad r UinoxrD Kcbefh 
Kha.v 5N W 104 

1 6. 99 (1850 s. 110 Act 

XXin Of 1861, e. 7)— i ai/*re of plaintiff to pay 
Co* (fee for nine of mnmont — So* appearance 
of defendant— Act till of 15o9 t 110— Act 
\ Till of 1661 u 5 7— Fresh tut! — Vtherc the 
plaintiff in a suit failed to deposit talabana required 
fur the parp*e of uming lommonici to certain per 
aona wh''W it was proposed to make defendants in ad 
diti n to the original defendanti in inch (Uit and tho 
Court on that ground irregularly dismissed such suit 
as a -amst such cnginal defendanti by an order pur 
parting to be made nndcr s- 110 cf Act 1 III of 1S<>9 
on a day previ us to that fi«(d fir the hearing of 
such suit — Held that such order of dismissal did not 
1 rcclude the plaintiff from instituting a fresh suit 
t cijlu Dai r Jiwa* Kill L L. It-, 2 AIL 318 


2. and a 07 (Act XXIII 

of 1881 b 7 find a 6 ) — \rylect to depot it tala 
lana for application to execute decree — A decree 
holder having allowed the term of three years to nm 
within a very few days of expiry before applying for 
execution pud then though allowed five days to pay 
talabana having neglected to do to his application 
w«s found tube net hcndfde Held that s 7 Act 
XXIII of 1861 did not apply to the case that section 
applying only to suits dismissed under the pro visions of 
* 6 of that Act Taeuck Cou^der Chuckerbutty 
r Huso Chuudbr Chucyebbctty 15 "W R 473 

3 and 8 88— Appl cation 

that appellant he required to gice security — Order 
d rectify appellant to show cause — Absence of 
counsel to support application — D smistal of ap 
pi cation — Application to restore case to rey ster — 
C nl Proc dure Code s 647 — A petition was made 
under ■ 649 of the Civil Procedure Code praying 
that an appellant might be required to give security 
for the costs of the appeal The ground upon 
which the petition was based was that the appellant 
was not pccnmanly in a position to pay the costs of 
the appeal if it should be dismissed An order was 
passed directing the appellant to show cause why the 
prayer of the petitioner should not be granted When 
the petition came on for bearing no one appeared to 
support it or to show cause against it and it was 
accordingly rejected An application was snbse 
qnently made on behalf of tho petitioner pm mg that 
the case might be restored to the register on the 
ground that counsel for the petitioner was absent on 
the occasion of the hearing for fifteen minutes only 
and that as no one on behalf of the appellant lad 
appeared to show cause thepetiti n ahonl l have lem 
granted and the absence of petitioner's coutstl w»» , 
immaterial Held that the matter w*« dot n*- 
bv s 98 of the Civil Procedure Co U and fiat *. f-C 
of the Cole prescribing that lb 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 18)7) -c ntinued 
down for suits should be followed as far ns it could 
be made applicable in proceedings other than suits 
mad s. 99 tho rule by which the Court was to be 
guided Held also that although no general rule 
could be laid down that the absence of counsel when 
a case has been called on tbould be treated as by 
itself a sufficient reason for restoring to the register 
either a regular suit or an appeal or a miscellaneous 
application but each case of the kind must be dealt 
with according to its own particular circumstances 
in tho present ease taking the circumstances into 
consideration an absence of counsel for fifteen 
minutes was not enough to precludo the Court froni 
restoring tho petition to tho register Lacxaii 
C iiivo c Quito Bat I. L. R. 7 AIL 542 

■ s D9A 

See PiiiNcirAi akd Surety — 'Discharge 
or Surety LD.R. 14 Bom 287 


Ses SuimoYs Sertice or 

[I L. It 13 Bom , 600 


1 b 100— Procedure where plaint f 

appears lut defendant does not — Heanny ex 
p arte — Vi hen the plaintiff in a suit appears at the 
hearing and the defendant does not appear the pro 
per procedure to follow is that prescribed by t 100 
of Act \ of 1877 whether the defendant has been 
summoned only to appear and answer the claim or 
basin addition been summoned to attend and give 
evidence It is not necessarj before proceeding tv 
hear and determine a suit ex parte under s 100 
that all the process prescribed by law for compelling 
the attendance of the defendant as witness should 
be exhausted It is sufficient that duo service of 
the summons upon the defendant is proved If 
such proof is not given tho courses to be adopted are 
one or other of those mentioned In els (6) and (e) 
of a. 100 according to the circumstances of the caw. 
Tarucx Nath Wulliok » Jeaicat Aosta 

[L L. R. 5 Calc* SSS 


2. Dismissal cf rul far 

default — Application to restore su t — JsCrr xa 
serve notice of application — Second crp’u-jt'iou 
for issue of notice — Praet ce — Pmr rd urr — C -u 
Procedure Code 1682 s ST — Cot’s-— X *=t tm=r 
been dismissed for plainLf * A«-*g =h. lw *t-I. £ It 
the restoration of the *r± to Oa, aac » 
was issued to the defmdcC *r iiw aanw v^v tl* 
•nit should net be rntnrei Zle xrsrsc m 
unserred owing to jua c£5* tttT t r ttt re fine 
defendant to tlr u - zr r Tir e -rimr-uf 
having a yUrf It a irssn. in=c, dbr ^cnordhace 
Jod-c jresV si w—j-tizr. Xe d ~ .ry . the 
SoVril-rxtr na- rr inrc jr ’ries -Tjr ji®. 

tzT * r-fefrs ==■ a *- a- si -tec, i. 3 JJ ro lhf 
Crg l ^ a ro e- - -Ac Ljr gf wLiJi )v 
«- Id? a. aur*. ^ . i tr «a 1 * 3wjr*»Jjn-u en..v 
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DIGEST OP CASES 


( 1124) 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1817) -continued 

3 s 100 para 2 and b 101 

(1859, b 111) — A on appearance of defendant— 
Adjourned hearing — Costs — A case nad been 
placed on the undefended board in consequence of 
the non appearance of the defendant and the hearing 
had been adjourned at the instance of the plaintiff 
to a subsequent day On that day the defendant 
appeared, and it nas contended that he could not 
be heard untit he bad shown good cause for his 
previous non appearance or at least that the Court 
would pnt him on terms The Court held that the 
defendant was entitled to appear as a nght and an 
application that he should ray the costs of a post 
ponement was refused The costs were ordered to 
be costs m the cause Newtov r Kubneedhove 
[ 0B L E, Ap , IB 

4. s 100 para 3 (1859 b 113)— 

Adjournment for defendant to produce evidence 
tohere he appears although proper notice not given 
— Where if defendant had not appeared the Court 
would have been bound, under s 113 Act VIII of 
1859 to adjourn the hearing to a future day on the 
ground that sufficient t ime hadne t b'en given to him 
to appear and answer to the suit it was held that his 
appearing ought not to put him in a worse position 
and that it was a reasonable request made on his be 
half by his vakil that time should be given to him 
to produce such evidence as he could in support of 
his case Abdool Hubeem r Awxad 

[18 W Ih 141 

b 102 

See AriPEAL— D efault nr Apfeabance 

[L L R 8 All 20 
LL It 20 Bom 738 
es 102 103 (1859 B 114) 

See Appeal-Default in Appearance 
- [I L. R 3 AIL 282 

LL.K. 9 AIL 427 

L Dismissal of former 

suit for default — The plaintiff bought from L 
an estate which L bad purchased from O L sued 
O for confirmation of possession, and that suit was 
dismissed for default The plaintiff’s purchase was 
made pending that suit In a suit for possession on 
the allegation of dispossession — Held that the plain 
tiff’s suit was not under s 114 of Act VIII of 
1859 barred by the former decision against L Ma 
Habib Peas ah « Lala Tam 

[5BL.R 327 note HW E, 193 

2. — First hearing of suit — 

Aon appearance — C»r«I Procedure Code 1159 
tt 110 111 and 114 — Semble — S 114 as well as 
ss 110 aul HI of the Code have reference only to 
the first hearing of the suit which may be either on 
the day name 1 in the summons or on a subsequent 
day to wli cli such hearing may have been adjourned. 
CO MALAM VIAL r 1 CVOASWAUY ItENOAB 

[4 Mad. 50 

3 — Aband onm ent of pro. 

eeedlngs Under s. 209 Act Vm of 1859 — 
Die abandonment of proceedings token under s. 2G9 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877) -continued 
Civil Procedure Code 1859 does not amount to dis 
missal in default under s 114 and is no bar to plain 
tiff s bringing a fresh BUit FcnrEH All r Kcbeem 
Alt 10 W R 61 

4 - ■ — Case in execution of 

decree — The judgment debtors having appearedand 
raised objections to the execution of a decree the 
Court after investigation proceeded to pass judgment 
in the absence of the decree holder Held that the 
aetton of the Court was taken under s 114 Code of 
Cml Procedure and that the decree holder had no 
nght of appeal but if aggrieved might apply for a re 
hearing Kalee Kbisto Tkakoor t Mahomed 
Kadak 12 W R., 428 

5 - Dismissal for default 

— Party interested refused relief — S sued to estab 
lish his claim to certain property as the next heir of 
its former owner on the death of whose grand mother 
the property had been taken possession of by defen 
dant P and obtained a decree Upon this P appealed 
and while the case was under appeal S sold his rights 
to H who on application to the Court was made a 
party to the suit The case was then remanded for 
further enquiry to the first Court which dismissed 
the claim on account of default of both plaintiff and 
defendant H then applied for opportunity to show 
that he bad not been in default but his application 
was rejected on the ground that be was no party ' 
the *uit He then appealed but the J udge also ruled 
that he was no party Held that when the case was 
remanded for re tnal some date should have been toed 
for the robesnng which would have given the parties 
opportunity to appear and take measures to carry on 
the nut and that the Judge’s decision must be set 
aside H having been in reality a party to the suit 
Uaradhun CBCCXEBmnxr t P*ow» 
CsowTBr 14 W R. sui 

Hon attendance of 


plaintiff —The dismissal of a suit for the plaintiff 
non attendance is a highly penal matter and tne 
punishment ought not to be inflicted unless after a dis 
tmet order to attend and upon proof that the plamtiu 
has deliberately disobeyed the Court s order 
MonvN Bo e i Human Chuxueb Goose ^ l4J 

7 - Order striking off 

suit.— An order made in a suit number khanj or 
struck off is not a passing of judgment againrtino 
p! am tiff by default under e 114 Act \ III 'otl 
precluding him from bringing a fresh suit i f 

of the same canso of action Kboos HAM ‘ „jg 
Toolsee Si van 1 ‘ w " 

8 Suit struck off for 

default-4 w *«/-a*.I r r c,du„ M, 
t, 114 119 —In a case struck off for default u 
order has been properly made tinder Act v *|£ 0 «^ l 
• 114 the remedy is by motion nnd r * | 

properly made it is open to appeal ULCC* » 
C»wU> . 1'1»CC Coons. 

T Identity of 

action in two suits notwithstandi e 



( « - > 


marsr op cises 


( n* ) 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1833 (ACT X OF 1877)-co«/« «■#■<# 
difference of relief claim'd —To a rut brought 
in lS-Sa for TtdflSfivn dm ttsage wa<k In 1>53 
ef villa-ws In Ondh aubscqumtly me! ad d in the 
mortgagee’* talnVhJm estate and sanad tlie defenee 
«n tint the m-irtgagnr having brought a suit In 
1861 to redeem and not haring appeared at the hear 
Jng In per* n or by pleader judgment *li passed 
tl e mortgagee hiring appeared to defend against the 
plaintiff nnder t fl !•* oi Art I III of ISoff Held 
that although the plaintiff who had claimed ra the 
prior irn:t the coder proprietary right in Tlrtne of a 
■uh-acUlcmcnt, claimed in. the present anit the aupo- 
nor proprietary n„ht, tl e diff Tcncc ra the mode of 
relief claimed did not aff -ct the idmtity of the cause 
of action which seta in beth rases the refusal of the 
right to redeems and that under a-fll* of tho Act 
the judgment of 1SG-I waa final SnlwEAB Bivsn 
c Data SuasxW ILIL 16 Calc. 422 

[L. K. 16 r A., 60 

10 — ■ — Dismissal of suit for 

default — Z> fftrtnce in causes of ael on— Civil 
Procedure Code n 13 103 103,—' The dismissal of a 
■nit in terms of a. 102 Civil Procedure Code it oot In 
tended to operate In favour of the defendant as ret ju 
d at a When read with a. 103 It prcclndea a fresh 
suit in respect of the same canto of action referring 
irrespectively of the defence or the relief prayed en 
tirely to the ground* or alleged media on which the 
plaintiff asks the Court to decide in In* favour 
Brother'* son* as nearest agnates of a deceased pro 
pnetor sued for a decree declaring that a grft before 
then mad*, by the widow in favour of her daughter’* 
ton of the estate of her late husband would not operate 
agains* their right of succession on her death A pnor 
anit before the date of the gift brongbt by two of the 
plaintiff* fir a declaratory decree and an injunction 
restraining the widow from alienatin'- the same estate 
had been dismissed und*T the provisions of ss 102 
and 103 (Act X of 1877) Civil Procedure Code 
Hel l that the causes of action In the two suits were 
nrt identical and the fresh suit wa* not precluded by 
s, 103 the gift harm" afforded the new ground of 
claim which also had subsequently arisen Chavd 
K ora v Pabtab Bivan 1. 1* It 18 Calc 08 
[L R 16 L A 168 

11 Dismissal of amt for 

non appearance of plaintiff— Application 
tinder i 103 toiel aside or ler of dumttial — Appear- 
ance What amounts to — Ex parte decree — When 
tie plaintiff's suit came on for hearing his counsel 
applied for a postponement This application wa* 
refused and the plaintiff's counsel not being further 
instructed, left the Court The suit was then dismissed 
for want of prosecution. Subsequently the plaintiff 
made an application nnder s 103 of the Civil Proce 
dure Code (Act XIV of 188°) f r an order to set the 
dismissal ande Held refusing the application that 
the above circumstances amounted to an appearance 
on the part of the plaintiff Pahpbbtab Uhl r 
Jateebaic Aocswailaii LL R 23 Calc 001 

12 Suit brought by next 

friend of minor and struck off for default of 
appearance— Gross negligence onl! c pari of next 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877>-co»t , ucl 
friend — Engl *4 rule of lair — La n of ejuity and 
good conscience — Civil Procedure Code « 103 — 
Gross negligence cn the pirt of a next friend in the 
conduct of a suit brought on behalf of a j trs* u under 
disability prevents the (fftet of the bar contained in 
t 103 of the Cn il Procedure Code to the lostituti u 
of a fresh rut by such pers u when the disability Ins 
ceasul V litre n suit for cirtam property wa* 
bttiu-bt on behalf of two minors by their next friend 
an 1 owing to the gross want of care and diligence on 
the part of the next friend the suit was stiuck off 
under s 10° for d fault of appearance — Hel l ui u 
suit afterwards br night by the same plaintiffs on 
attaining tlmr majority that the suit was not barred 
by i. 103 of the Cole The Fngliah nilo of law on 
this point as being the law of equity and good cm 
science was applied by the Court to this ease in the 
absence of any statutory pro'isi n Lalla bill'll 
Curnf Lal c Kamkinsan Doubt 

[I L R 22 Calc 8 

See IlAKMANTArrLc Jittuai 

[I L R 24 Bom 647 

13 Appearance of party— 

Appearance lv pleader or recojm ed agent — Ap 
psarance only for purpose of applying for adjourn 
menl-'Citil J rocedure Code ( Act Eli of 1832) 
s lOC^-Fret dency Small Cause Court Act (XI of 
1682) s 39— JD »mi»rai for default — Remedy of 
plainUjf — A suit ami cross-suit between the same 
parties were on the board of a Judge of the Small 
Cause Court for hearing on the 23rd April 1899 
On that day A the counsel who was instructed for 
the defendants m tho fust suit nnl for the plaintiffs 
m tho second w as unable to attend and R another 
connscl held his brief and appeared on his behalf and 
appln 1 for tw o montl s adjournment of both suits 
The munim of his clionts was then in Court R wax 
unable to state what was tho defenco if any to 
the claim of the plaintiffs in the first suit. The 
ad j mmment was refu »ed and E said he withdrew 
from the caso Both suits wero then and there dia 
posed of the claim of the plaintiffs in the first suit 
being decreed the second suit being dismissed fornon 
appearance On tho 7th Slay following an appl ca 
tion was mado for a re hearing of both suits The 
Court regarding tho decrees as ex-parle decrees 
granted a rule for a new trial which was made abso- 
lute On appeal to the Fall Court tho matter was 
referred to the High Court Held that under the 
circumstances tho suits were to he considered as Lav 
ingbecn disposed of under ss 100 and 102 of the Civil 
Proccdnre Codo respectively and that whether or not 
they or either nf them fell within the category of 
contested suits as defined by t 38 of the Presidency 
bmall Cause Courts Act (he remedy under s. 101 of 
tho Civil Procedure Code was open to tho plaintiffs in 
the cross suit Where on the day fired for hearing a 
party is present in person merely for the purpose of 
applying for an adj rarnment which is refused he 
mmt be talon to have appeared within the mean 
mg of Chap YU of tho Civil Procedure Code The 
party has appeared is person The purpose f u* which 
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CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1817)-co«hn«ed 
he appeared oc the action which he took on appear 
ance are imoiatena? Rat where the party is absiat 
and an application for adjournment is made on Jus 
behalf by & plead -r who has no other instructions 
and whoie functions ate at an cad when the adjourn 
meat is refused in ths case the party has not 
appeared within the meaning of the chapter Where 
the pjesier who applies for an adjournment is accom 
pained by a recognized agent of the party but the 
Jatt r neither mates any application nor does any act 
the question is 'Whether he intends to appear and 
in fact does appear for the party in tho exercise of his 
powers under a 36 of the Civil Procedure Code That 
section is merely permissive and enabling If the 
recognized agent although able to do so does not 
thnk pioper to conduct the case on behalf of his 
principal his m re presence in Court is not »a 

appearance U) the suit An appearance may be 
made by a pleader or a recognized agent but the 
voncurrence of the pleader or agent is essential As 
soon as he ceases to intend to represent the principal 
tho Litter is unrepresented b 38 of the presidency 
bmall Cans Courts Act docs not preclude a plaintiff 
whose suit has been dismissed for default from apply 
mg under s 103 of the Cml Procedure Code to have 
the order of dismissal set aside There ia no meows 
fancy between the two sections A plaintiff whose suit 
has been dismissed for default has two separate rme 
dies under different enactments If he chooses to 
apply for a new trial under s 38 he must do so within 
eight days If he professes to apply for an order 
setting aside the dismissal under ■ 103 of tbe Civil 
Procedure Code he can do so within thirty days 
{Limitation Act XV of 1877 sch II art 163) 
fcoowEntAL r Goobeeasad 

[L L. XL, 23 Bom-, 414 

14. ~ Dismissal of tlie suit 

for non appearance of plaintiff or of tho 
Official Assignee— Insolvency Act (H «f 12 Fie 
c 21 i t * — If Aether t 3~0 of the Ctvtt Procedure . 
Code applies to a case t there there has not been 
a completed bankruptcy or insolicncy^Ctvil 
Procedure Code ss 102 103 157 370 -4 3/0 of 
the Code of Civil procedure does not apply to a case 
where there lias been only tin application to declare tbe i 
plaintiff to a suit an insolvent and a vesting order 
mode but the proceedings are subsequently annulled 
and the party is not d dared either a bankrupt or an 
insolvent therefore in such a case where a suit has 
been di missed for the non appearance of the plaintiff 
cr tho cftcidt assignee on the date fixed for hearing 
s 103 of the Civil Procedure Code applies Ambits. 
Lai. Mukeejss r Kakhau Disst Cebi 

Cl L. R 27 Calc 217 
4 C -W If 294 


15 


Ord*r dlamlsatng a 


for default of Bppearan.ce— Cirti Proae 
" l ‘ re rtri / 157 — Application for restorot on of 
"illi "" a ‘ c f**t fetes a* Appearance —In eon 
.t? . ** order alleged by one side and denied by the 
ether to bo an order under s 103 of the Coda of Urd 
*7 orde ??M be considered as R n order 
under a. IV- if apart from the *nt re description which 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877)-^, ns «f 
the Court gives of its action and apart from the actual 
fact of tbe plaintiff s appearance or non*appeftTince 
the real meaning and substance of the Court s action 
is thatit dismisses the suit on the view whetherrigbt 
or wrong that the plaintiff appears and the defendant 
does not appear Where his suit having been dismissed 
for default of apptfirav.ee under s 102 of the Code 
the plaintiff applies for its restoration the defendant 
cannot contest the application t» limine as one which 
cannot he entertained at all nnder s 103 by showing 
that at tbe tune of the dismissal there was an appear 
ance by the plaintiff in fact or in law but as an answer 
to the application on the merits the defendant can 
raise the contention that tbe plaintiff wa not pre 
vented from appearingbecause in fact he did appear 
It is not an appearance within the meaning of 
b 102 of the Code when the plaintiff is represented 
only by a pleader who is without instructions enab 
hug him to proceed with the case and who is 
merely instructed to apply for an adjournment 
Shankar Dat Dube V Madha Jfs’it&tut I X/ 2t» 
20 All 19o and Soonderlal v Ooorprasad I L It 
23 Pom 411 approved. Mahomed Atcem ool lah 
v Alt Buksh 5 V IF 74 £atht Parshad v Deet 
Hat 7 If 7 V 77 and Kanaht Lai v Aonfaf Rat 
IIP 3 All 5 19 referred to IiM-ta. h«»» 
t IiAifD Kishobe 1LR 22 AIL 88 


■ a 103 (1850 ss 114 110) 


See Bes J peicata— J toombvts tf» Db*w 
jiiyAET POivTH HR 0 Calc 420 
See Specific Beiiee Act s 9 

[LLR,4Mad. 217 

1 Suit by purchaser of 

mortgaged laud agawBt mortgagee for 
redemption — Subsequent suit [by purchaser 

ayainst vendor and mortoapee for posstistonr— Cause 

of action —In 18 9 the plaintiff purchased from one 
Jff (defendant ho 1) the land in question in tho suit 
which was then m the possession of one £ (defendant 
No 2 ) as mortgagee B undertook to pay off die 
mortgage but failed to do sa In 1831 the plaint'" 
brought » suit for redemption against B which was 
dismissed for non appearance of the plaintiff under 
* 1/32. of the Cud. Procedure Code (X of l»/7) 
subsequently filed the present suit against B and It 
to recover possession of the land. The d fendant 
pleaded that tho salt was barred under the provisions 
of s 103 of the Civil Procedure Code field that the 
cactc of action in the two suit* was different »na 
that the present amt was not barred. I akckaitosa 
JrVAji Tixye c Iulatai Mamomed Gobi 

(ILK. 10 Dora. $8 

2 -Sufficient causa for non- 

appearance of plaintiff whoa suit called on 
for Rearing — Application to set aside orrfec J 
dismissal made under * fO 1 ’ pUmliff “ JL 
attended the Court on the day fired for the hearing or 
his ease and waited for some time m the Judge i»r 
penvd to be sitting on that day A Mi in the Aype» l 
Court Believing that when tho Judge tons nw 

m bis own Court a part heard case won id be 
with and would occupy some tune the jlaintm i*»» ‘ 
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CIVIL PROCEDURE CODE, ACT XTV 
OF 1832 (ACT X OF 1877)-ce*L««erf 
Court ti'VH anJ went to ‘nut kit employer who had 
tent for bim to eiplttn »nw matters connected with 
• mrrrantilr tranracti n The plaintiff returned to 
the Court in al mt htlf an hodr tnd found that ml u 
abacnee hii tuit had been allrf on Lr bearing and 
dimmed under s. 102 f the Civil Procedure Code 
On appltcati m under a. 103 to tet Hide the order of 
dumi *sl — II rid refuting the application that the 
above c rcumitancea did not amount to “ tufficicnt 
cause £r hii non appearance when hit *mt vest 
called on for hearing He wai not talcn unaware* 
He wat tinder no ccmpnWion to IcaTC the Court, nor 
wathlt absence dne to any wci-hty cause. Heaccep- 
ted the ruk of the cate bong called in hit abtenec 
Ilt-vim, Dnryji r Gclam llrsiiv Taker 

[I. L. R 13 Bom. 12 
3 — — — — — — . Adjournment for de- 
fendant— Default ijr pla *t Jfi—D sm nal of suit 
— -Ippficofioa to restore s it — C r l Procedure 
Cod i to * — Where a tuit wa* adjourned on the 
application of the defendant and on the day to which 
the cate wtt adjourned the plaintiff was abteut and the 
amt wat dimmed for default by an order purp rting 
to be passed under a. 159 of tho Code of Cl*d Proce- 
dure, lt82.— Hold that a 159 wit not applicable to 
the circumstances and that the plaintiff wat entitled 
to apply under a 103 to have tho dismissal tet aside 
T eseata Batura Appabac r AspHTrEcnu Rah 
oiTANAttrotr 1L.E 7 Mad. 41 

a. 108 (1650 a 110) 

See Cases riront Appeal— Ex tame 
Cases 

See Cases cxpeb Limit atioh Act 1877 
AST 1C4 (1871 AST 157 1 Act VIII 
op 18-9 a 119) 

1 Cases in appeaL—S 119 

Act VIII of 1859 did not apply to caeee In appeal 
Asoirruoue Case 1 Ind. Jur O B 68 


Bam Lal Cnownnar t Subcases Jab 

[W IL 1884 Mis 21 
Ouda Bebee e Acoweie Enron 7 "W It. 425 


2. - A party to a emt 

again it whom a judgment ex parte hat been pasted :u 
regular appeal cannot prefer a ipecial appeal from 
that judgment lie must first proceed nnder ■ 119 of 
the Civil Procedure Code to get rid of the ex parte 
judgment againtt him, Detappa Eetti c Baji 
ahadha Bhatt 3 Mod 100 


Bat see Cbwhatpa Chetii t Ladaraja Pixlai 
[ 0MacL,l 

3 Suits for rent— Bene 

Act nil 0/1869 i 31 — S 119 of the Civil Pro 
cedure Code (Act VIII of 18o9) wat made applicable 
to rent suite under Bengal Act \ III of 1869 by the 
proviiuns of * 31 of the latter Act DBABAiurj 
(tUPTIA V TAEBACnitUX SpK 

[7B.hR 207 10 W R 17 

4. Decree under s 148 

Civil Procedure Code — S 119 of Act VIII of 
18-9 did not empower a Judge to set aside a decree 


CIVIL PROCEDURE CODE ACT XIV 
OF 1883 (ACT X OF 1877) -eon t nued 
patted undT s. 143 of the same Act Coh ala vial 
r Kauasawmt Itssoab 4 Mad. 66 

6 Validity of attachment 

— The effect of granting an application under s. 119 
of Act \ III of 18-9 is to declare that there has not 
been yet a valid decree in the tuit and thereby any 
attachment that has issued in execution of the d crea 
which has been set aside becomes invalid. Lala 
J AO AT h ARATAV c TCTSIBAU 

[IB. DR. A. C 17 

0 ■ Effect of order under 

b 101 against a defendant and not app aled 
from on his right to apply to set aside 
ex parts decree — Die fact that an order under 
s 101 has been made against a defendant and lint not 
been applied against it no objection to an application 
bring made by him under s 109 Savkabaunoa 
MPDALX c RATKASABIIArATI SltJDALl 

[ll.lt 21 Mad 324 

7 . - Ex parte decree— Safi* 

fact on of the decree— Application by defendant 
to eel aitde decree after satisfaction of decree — 
The fact that an ex parte decree had been satisfied 
diet not disentitle a defendant from applvin, to the 
Court to ict it aside nnder s 103 of the Civil Proce- 
dure Code. Zexdoolai Landlal « KisaoBiiAL 
MEMEHAI ILE 23 Bom. 710 

8 Ground for setting 

aside decree — Property wrongly attached — In 
an application to have an ex parte decree set aside 
a judgmcDt-debtor is entitled to say the property 
attached is not his Soogn Motes Dosser » htm 
mooda Dosses 15 W R 210 

See Eadha Bbhods Chowdiiry r Deoombubez 
Dobsee B DR Sup VoL 047 

EnjB CflUNDEB BHADOOBY r liUKUEE DeBIA 
CnowDHBAm 0W R Mis 61 

But he must prove the allegation h alee Pbosad 
v Dioumbeb Cbattebjeb 25 W R 72 

in which case the proof wss held to be insufficient 

0 Fraudulent persona 

tion — Where a party applies under s 119 Code of 
Civil Trocedore to have an ex parte decree set aside 
on the allegation that the decree was obtained upon a 
petition of confession of judgment put m by a perton 
fraudulently employed to personate him the Court is 
bound to enquire into the truth of the allegation and 
if it be established the decree may be set aside. 
KOBOOHAUOTZB DlSSES e NOBO KlSEOBE SEIV 

[0W R , Mia. 33 

10 JSx parte decree 

— Setting aside ex parte decree on condit on of 
finding surety —An ex parte decree was set aside on 
condition that the defendant should find a surety who 
would be responsible for sny smoact that might be 
found due from the defendant by any decree to bo 
subsequently made in tho suit Held that nud t 
s 108 of the Code of Civil Procedure a Court baa 
jurisdiction to set aside an ex parte decree on these 
terms So vat oh Shaba e Dixo Nath 6haha 

[bhll 28 Calc 223 
3 C TV N 223 
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CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1877 ) -continued 

11 , S' a Appearance — Appear- 

ance by pleader— Ex parte decision —An appearance 
in person or by pleader without putting in any 
answer or written statement is an appearance within 
the meaning of s 119 of Act 1 III of 18 9 and the 
judgment pronounced thereafter is not an ex-parte 
judgment and therefore an appeal will lie Go- 
luckbub v Bishonath Oeeeee Marsh. 32 
Jankee Ram Doss t Chund babbitt Debia 

PW R 295 

y^. Appearance by 

pleader—Ex parte hearing —Held that the hearing 
, * ** which a pleader was duly appointed on 

behalf of the defendant but not instructed to answer 
or instructed not to answer at all was an ex parie 
hearing and that no appeal lay from a judgment 
passed in such suit Bhimachabya bin Vyana 
KACHABYA t> FaKIKAPPA BIN ANNANDAPPA 

[4 Bom., A C 206 
1 3 

7 1 Appearance by 

pleader — Where a defendant appears m person or by 
pleader the fact that the defendant is not prepared 
to put in a written statement does not warrant the 
tnal of a suit ex-parte ^iyabajadiiani Isila 
kantham Pilxai i Cuppa Gantulh Ramiah Pan- 
TCtD 2 Mad. 311 

7^, ZIZ 7T Appearance by 

pleader— W hen a duly authonzed vakil of the 
defendant under a vakalatnamah filed in Court ap- 
pears for his client on the day fixed and the case 
comes on for hearing the dicree passed on such 
hearing is not an ex-parte decree even though the 
pleader be not sufficiently instructed to proceed with 
the case Dhan Bhaout i Ramessub Dutt Sincih 
(20 W R 53 

2® ~ ; Decree ex parte 

—Pleader retained in suit but not instructed —A. 
party defendant retained a pleader to defend the suit 
against him and the pleader filed a vakalatnamah 
and did certain acts for the defendant However 
when the suit came on for hearing the pleader cdtne 
into Court and stated that he had no instructions and 
could not go on with the case practically that he had 
retired from the case The Court proceeded with the 
suit and made a decree in favour of the plaintiff 
ife/d that this decree was a decree ex parte within 
the meaning of s. 103 of the Code of Civil Procedure 
Mag wan Da\ v Hi ra I L It 19 Ml 355 and 
Jon irdan Doley v Hand hone Singh I Z. R 23 
Calc 739 referred to Zain ul Abdin Khan\ Ahmad 
ra a Khan I L R 2 All 67 Z R 51 A 233 
distinguished. Shankab Dat Dube r Radha 
I vnisnYA IUR 20 AIL 195 

„yy ' Sufficient cause for non 

ppoarance — Alienee of counsel or attorney — On 
an application made under s. 119 at Act VIII of 
tut the a Jad S“ { ' nt b y dcfftolt —Held 

W prevented by any sufficient cause 

J , “2 uW U read *° as to include the 
£ the plaintiff s counsel or alter 

r7 , B V" r ' r "‘ r h- “ be ™ earned by a bond 

fide mistake Under such circumstances a judgment ! 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 18 77)-cont,n« e d 
by default under s 114 was set aside upon pay 
ment by the attorney of the plaintiff of the costs of 
the hearing Oriental Finance Corporation r 
Mercantile Credit and Finance Cobposation 

[2 Bom 282 2nd Ed. 287 

,, J7 IT — I • Absence of pleader — 

>> here in the absence of a plaintiff s pleader the case 
was decided it was held to have been decided ex 
parte and his proper course was held to be an 
application foi review not a special appeal Bee JOY 
Gobind feiECAE v Rad ha Benode Misses 

[10 W It. 348 

IS Filing written state 

ment — Ex-parte case — Where a defendant entered 
appearance and filed a written statement the case can 
not be ex-parte though the defendant does not 
appear in person at the hearing and the defendant s 
vakil is entitled to ctcss examine the plaintiff s 
witnesses Pakaetab v Jakbibam Ehokath 

[11 W IL 5 

19 ■ Written statement 

Tender of— Ex-parte decree — Appeal — Appear- 
ance of defendant — The Court of first instance 
refused to receive the defendant s written statement 
because it had been tendered after tne day on 
which the Court had ordered it to be filed and the 
delay had not been satisfactorily explained The 
Court howoVcr framed the issues in the presence of 
the defendant s pleader who was also allowed to 
cross examine the plaintiff a witnesses The Cotyrt 
made a decree in favour of the plaintiff In appeal 
the District Jud 0 c held that the decree of the first 
Court was ex parte under a 119 of the Civil Pro 
cedure Code and that therefore no appeal lay Held 
by the High Court in special appeal that the decree 
of the first Court was not ex parte under the circum 
stances Raqhapa bin HAnmapa v Parapa sin 
Shivapa IL.H. 1 Bom. 217 

20 Eon appearance at 

adjourned hearing after former appearance 

-Ex parte judgment — Appeal — The provision in 
119 of Act VIII of 1859 that no appeal shall lie 
from a judgment passed ex parte against a defen 
dant who baa not appeared must be understood to 
apply to the ease of a defendant who lias not appeared 
at all and not to the case of a defendant who having 
once appeared fails to appear on a subsequent day to 
which the hearing of the cause has been adjourned. 
Zain ki. Abdin Khan r Ahmad Raza Khan 

ILL.IL 2 AIL 67 L. R , 5 I. A- 233 
Kalee Churn Duty v Modhoo Soodfn Ghose 
[8 W R. 86 

21. Ex parte decree— 

Defendant not appearing at an adjourned heannj— 

Act VIII of 1859 ss 119 and 147—Ctcil Troeedue 
Code 1882 tt 108 and 117— S 108 of the Code 
of Civil Procedure (Act \I\ of 1882) applies to 
every case in which a decree is passed ex part* 
against a defendant cither under s 100 by reason of bis 
non appearanco at the first hearing or under *. l*>7bj 
reason of his non appearance at an adjourned hearing 
Zain ul Aldm Khan v Ahmad Rasa Khan 
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CIVIL PROCEDURE CODE ACT XIV 
OP 16S2 (ACT X OP lB77)-comti med 

I l /■„ i m e~ l. r s 1 a 233 duim 

pui !mL ' lal U liamenrt r Jfttrit Lai Ckat 
Irrjtr I L r il Cole * ■> overrul'd. Jo\An 
Mt UOBET r I AXDilOVE 

[ILH S3 Calc. 738 

99. — pf-ei Jr* ci Court 

of ''mall Carter — Jljc-mr ed kenr% g — Lx parit 
drr rrr C nt rrt-crdurr Code t IS'' — A d {enfant 
i. entitled to »-wl km* If if e. IOS of the Civil 
1 n«i-tirf C lc ( let \I\ f ltS2) ulicrc an ex- 
pi rtc «! <r re u ]«Mtl against him *t in adjourned 
hianng Iliuinnu r *»ayaii 1 IKiJj 

[LLR 20 Born,, 380 
S3 ' - Ex parte decree — 

Tree deuce Small CauteCtrrl .del fAf of 1SS2J 
$ ST—\etc trial — Parfr $ appearance of — 

C nl Precede re Code • IB* — There JJ B bstinction 
t xguf e by the Code f Civil 1 reccdnr* between ease* 
divided ex parit in the absence of on© of the parties 
after first hearing and ease* deeithd In the absence of 
one of the parties at an adjourned bearing Ch-MI 
rf the Cede r Ltea to the appiarance of parties and 
the consequence <f their non appearance at fint hear 
wps, whercai Cb XIII cf which ■ 157 form* a 
part contain* the procedure for the trial of a *n»t 
cn an adjournment after the fint hearing Where 
therefore a defendant put in un appearance in the 
Small Cause Court at the fint hearing and the caic 
wa* adjourned to a later date for hearing on which 
date the case was heard in hi* absence and a decree 
pren again «t him —Held that *uch a decree was not 
made ex parte ao a* to enable the defendant to obtain 
benefit of a. 109 of the Code but tl at hi* only remedy 
was under s 37 of Act XV of 188*> SitAt Babi 
Banibjzb x Hezba Lit Cuattebjee 

[LL.Il. 21 Calc. 260 

24. j Jjccicol of ruit 

after dttmutal tinder t 157 — Provincial Small 
tame Court I Act ( IX of 1887) r 1 7 — Where a nut 
Iia* been dumissed under ■ 167 Civil Procedure Code 
a. 109 will apply and the *uit may be revived. The 
expression “ a decree paised ex parte in * 17 of the 
Provincial Fmall Cauae Court* Act mu it be read with 
■ 108 of the Civil Procedure Code and doc* not 
include case* dismissed for default S tal Han 
Banerjee v Heera Lal Chatter] e» I L R 21 Calc 
269 referred to Tonuda Itohey v Ramdhone 
Singh I L It 23 Calc 738 followed. J All IN A 
Bjbi v Seei Cband Bhaqat 2 C W N 803 

25 - ■ - ■ Appeal from tx 

parte decree — A amt was postponed on the applica 
tion of the defendant’s pleader but on his apply ing 
for further adjournment at the time fixed for hearing 
the application was refused the Conrt tried the case 
the defendant not appearing and not being represented 
and gave a decree for the plaintiff An appeal was 
allowed and the ease was sent back for re trial 
Ambitnath Jha t Roy Dhttnpct Singh 

[8 B L. R. 44 15W E 503 

28 Rehearing 

granted after expiration of time Un ted for applica 

t on— Ex parte decree — -The plaintiff obtained an ex 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT 2C OF 1877/ — continued 
parte dxree on the 5th July 1873 of which he took 
ui ciccuti n on the Utli lugust On the 11th of 
November tbo dif ndant applud for and obtained a 
r« hearing unilt r * 119 \ct A III of 18^9 On 
the re h curing hi* mlt w a* dismissed 1 y 1 otli the 
1 wer Court* on the merits. Held on a ipiciat ap 
p*al to tho High C urt that although e 119 
provi let that an order for re bearing shall be final it 
u final only in tho acc to that it is not by itself open 
to appeal and that the plaintiff was n t precluded by 
that secti n from raising the objection that the order 
for re hearing was made after the time limited therein 
and th< re fore ought to be set aside as mad without 
jurisdiction ItrNOLAix Misser t Tokiiuk Misseb 
[ILK 2 Calc 114 25 W R. 304 

27 Suit Adjournment of 

hearing of — Appearance of defendant — Cml 
Procedure Code it 103 157 — A Munsif before 
whom a suit was pending fixed by way of adjourn 
ment a particular date for its disposal Upon the 
date so fixed it was necessary to take evidence upon 
issue* of fact which had previously been settled. Ihe 
plaintiffs appeared on that day The defendants 
did not appear but there w as in Court a pleader who 
had been instructed by the two principal defendants 
at tho outset and who had filed Lis vakalatnama 
There was nothing to show that he had ever received 
any other instructions whatever either as to the 
fact* of tbo caso or the conduct of the defence or that 
the defendants had done anything beyond giving tho 
pleader the instructions above referred to Under 
these circumstances the plaintiffs gave their evidence 
and the Munsif decreed the claim Held that under 
tho circumstances stated the defendant* pleader 
must be taken not to have been in Court on the date 
fixed for the purjwse of defending ths suit on behalf 
of the defendants inasmuch as upon that part of the 
case he had not been instructed that it was therefore 
a fair inference that tlis defendants did not appear 
and the case was disposed of under s l«i7 of the Civil 
Procedure Code j and that under these circumstances 
the provisions of e 108 were applicable and the 
decree was an ex parte decision which it was open 
to the Munsif to reconsider Uira Dai v llira 
Lal I L R 7 All 538 followed. Ramxahax. 
Ram v Rameshab Ram LL.lt 8 AIL 140 

28 Ex pa (a decree — 

Appearance What conititutee — Civil Procedure 

Code t 100 — A summons was issued to a defendant in 
a civil suit Tho serving officer being unahle to find 
either the defendant or any person empowered to 
accept service for h 11 ® at the address given affixed a 
copy of the summons to the outer door of the 
defendant s house and returned the original to 
Court On the day notified in the summons the 
ease wa* called on and uyon its being called on 
a pleader presented himself m Court with a power -of 
Attorney executed not by the defendant himself 
but by a third person on his behalf and stated that 
the defendant had no notice of the time fixed for the 
hearing of the case and prayed for an adjournment to 
a date upon which a proper answer to the claim could 
be filed. The application was refused but the cose 
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CIVIL PROCEDURE CODE ACT XIV 

OP 1882 (ACT X OP 18TC)-««e»M»i 
was adjourned to the day following On that date 
no one appeared for the defendant and a decree was 
passed against him Held that there was no appear 
aace on behalf of the defendant within the meaning 
of a 100 of the Code of Cisd Procedure and that the 
decree passed on the adjourned date was tb erefore an 
ex parte decree Sira Sax v Sira Lai ILL 
7 All 533 and Ram Tahal Sam T Jlamtshar 
Sam I L JR 8 All 140 referred to Fatal 
Ahmad \ Bahadur Smgh Weekly holes All 
0 893 J 35 Gang a Dass v Indarman Weekly holes 
( 1893 J 303 and Zam ul Aidxn Khan y Ahmad 
Bata Khan I L £ 3 All 67 L ]{ 51 A 233 
distinguished Ciiacdrki Raj Kphae t Jco&n 
Kianoas II R IS All 241 

28 Absence of defendant 

on adjourned hearing— ho* appearance — 
& 110 Act "V III of 18i»9 does not apj 3y to a 
defendant nho it only absent on an adjourned hear 
»ng It relates only to one who has never «pp ared 
Qokacoand Qoswaitr t Raohc Handai. 

[3B 1a R, Ap 121 12 W R, 109 

30 Hon appearance of 

defendant after filing written statement.— 
A defendant filed a written statement in a suit 
and when the case was called on for final disposal an 
application was made by counsel on his behalf for an 
adjournment but the application was ref used and 
no one appearing for him the case was proceeded 
with and a judgment was obtained by the plaintiff 

I he defendant afterwards applied for an order setting 
aside the judgment on the gronud that he was pre- 
vented from appearing when the suit was called 
on Held that the application was within a 119 of 
Act VIII of 18»9 and the Court had no power m 
granting the order to impose terms as unit a s 111 
ADSlI'OSTBA’rOBr GUNSBAb OS B*M>Ab «■ LA1.A 

II VAEAtr Doss 6RL.R 688 

Doxu. Mistbbe r Kuroon Chand 

EL Ia R. 4 Calc 318 3CLR482 


31. — — — Default in appearance 

after adjournment— The parties to a *mt 

®1 peared on tbo day fired for the first hearing On 
the application of defendant's vakil the hearing 
of the suit via* adjourned in order to enable them to 
obtain certain document* from the Collector’s office 
and afterwards put m written statements Thu they 
faded to do on the day to which the hearing was 
adjourned and when the suit came on for final hear 
mg tley were still in default and also failed to 
appear m person or by raid A decree was given 
f r the plain tiff Meld that the decree of th e original 
Court wm not »n ear parte decree nnder s 147 of the 
tide of Civil Procedure for non appearance bot a 
d «ee under a 148 and was therefore appealable. 
rUxossAMv Mcnettua c Smahoav Thawdeata 
OonvouH * hmuoYAJS 4 Mad. 254 


3a 

hearing putt » 
formal *j p aruec 

than the puttm„ 


Absence Bt adjourned 

>7 n vr He# statement — A mere 
m Court with no farther action 
m a written statement doe* not 


( HSG ^ ) 

CIVIL PROCEDURE CODE ACT XIV 

OF 18S2 (ACT X OP l877)~co»hW 
prevent « decision m the absence of the defendant 
from being regarded as an ex parte decision under 
the Cml Procedure Code Psraua Ravi r Juicsrca 
Pseshab IN W Ed. 1873 164 

33 Failure of defendant to 

file affidavit of documents defence struck 
out in consequence and decree made er 
parts — Application to set aside Ike decree tinder 

4 103-Gtvil Procedure Code 1BS2 s 13$ — 
Where the defendants had entered appearance and 
filed their written statements but their defence 
hod been struck out under t 136 of the Civil 
Procedure Code for failure to file their affidavit 
of documents and the suit hod been placed in the 
undefended hat of cases and a decree made therein 
and the defendants subsequently sought to set 
aside that decree under < 103 Civil Procedure 
Code — H eld that the wording of s 103 Civil 
Procedure Code as well as its position in the Act 
shows that its operation is limited to decrees made 
ex parte nnder the provisions of Ch "V II and does 
not govern other decrees made ex parte nolesi where 
it has been extended to those decrees by other provi 
wons of th® Code Meld also that whatever may 
be the effect of the words and to be placed In the 
same position as if he had not appeared and answered 
ms 136 it does not intend to ‘introduce into the 
class of eases dealt w ith by ». 108 a new class of 
cases of an entirely different character and the decree 
in the amt was not an ex parte decree within the 
meaning of • 108 Choonee Lai v Cham on Ball 
1 L £ 7 Mad 139 Mullins V Satcell 11 Ch 

5 767 referred to. Attannlla Joo v Abdul Attt 

T L £ 9 Cole 923 distinguished. Kkshaeu 

ACCOKAR SeSISUNOJEE v PotOOAH SETT 

(2 C vr N 070 

34 Ex parte decree 

against one defendant — Bight to rt open the 
whole case— Act X <j/ 1559 * 5S — When a salt ha* 
been decreed against several defendants and one of 
them who was not present at the hearing obtains 
a re hearing and files a written statement in which 
for the first time the objection Is taken that the snit 
could not have been proceeded with inanniKh •* 
plaintiff had improperly joined two distinct causes of 
action against two different individuals the Cimrt i* 
not justified m re opening the whole vase 8 119 Art 
VIII of 1859 does not contemplate the setting asm* 
of that portion of the decree in such a c4 * e ,’?oi C i> 
refers to the other defendants. S 68 Art X of 1863 
treated as an authority by analogy in such a ***** 
and s 119 Art VIII of 1859 interpreted. Btrao 
Ksian.vo Dass r IfoirECHAiro Baboo 

[8 V7 R-, 300 

See however RistabIhte Bosses oDejJ^ 
Bosk «0W B. 290 

and Bnojovirn Soevcak CirccxESBrrrr v 
A vrwD Motbe DzuiA CnownnaArv 7 W It 

35 Effect of b decree i«t 

aside at the instance ofaomeonlyof B*ver»i 
defendants o gat net whom the decree pa®* 00 
was ex parte— Mtantng of the vordi the asms 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1892 (ACT X OF 1877) -ce*t, ed 
Tl( » rJ» the decree in a. 103 of ti r Co-1, of 
Ci\ »1 I»iwOa»r wran tbe «Wt decree made m tbe 
»o>t. Tlsrrcf fr In i cxn- where a decree has been 
j»»wJ r parte airamst Mtne only of w vc ral defen 
Unt».tt e effect of its hem e art ail de on their applies 
tiuo under •. 103 f tl»o C-d. of Cnil 1 rocodurr is 
tbst the «1 4e decree made in the suit u act aside 
DotwilhsUndmg lb* 1 aome of the defendant* bad 
rntered appearance at tbe original bearing 3D 
homed Uavxdcxla r ToBC*evxis*a Dim 

[L L. R-, 25 Cal a, 156 

1CW N, 052 


Dormon Dift r Smut CnncDtB Mojuhdab 
[X L. IL. 25 Calc., 176 
1 C. W N„ 650 


SO 


- Effoct of setting aside 


ex part* decree and re-ojj*ning the case — Ex 
parte decree ayaiutt one defendant— Appl cation by 
ro~defe da t to irt a tide decree — Cinl Procedure 
Code t 106 — Where a decree ii act atide on tbe 
applieati n of a defendant against whom it wu 
jassed tr parte tbe ca*e l* not rf-op*ned a* a-nlnit a 
co-defendant who bad appeared and defended tho 
•nit. Maxakc r Sitaba* Atwaaai t Vaon 

fLD.IL. 18 Bom. 142 

37 Bofflelent cause for 

non appearance —Mutate —On appeal from the 
rejection of an application made under a 119 of 
Art Mil of 1859 to »rt ande a judgment by default 
— Held that In order to aatufy the Court "that tbe 
1 tauitlff wa» prevented by any sufficient Cause from 
appearing it wn enough to show that there had 
been a bond fide mistake which »H not n urea ton 
able Habdatbsi Bnarxisiirpis r TictobJa 
USANCE ASK BCLIION ASSOCIATION 

[3 Bom. O 0,60 


38 I7on appearance of one 

of several defendants— Ex parte decree — In a 
ca*c in which one of many defendants who wai made 
a party to tbe amt did not appear and a decree 
for possession waa paused wltluut any aucb apecial 
order* regarding that defendant as might have been 
parsed under a 110 Act VIII of 18o9 — Held that 
no ex parte judgment waa passed against her and she 
could not re-open the amt under ■ 119 Code of 
Civil Procedure. SHEEniBVrcl Dbbia r Tahixse 
Chubs’ CnvixrantTrr 8 TV R. 597 


39 Right of party who 

has not come in to take benefit of order 
of dismissal of suit. — A amt having been decreed 
against a number of defendants some of whom did 
not appear one (2Z) of tbe latter applied for a 
new trial under a 119 Act VIU of 1859 and tbe ease 
was remanded by tbe Judge to the Sadder Ameen 
On the Ust day of tbe new trial another (A) of 
the defendants against whom Judgment had been 
given ex parte tendered a written statement In 
which it was alleged that summons bad pot been 
duly served upon her Tbe statement waa received 
and the suit was dismissed t» iota In appeal the 
Principal budder Ameen reversed that part of 
the decree which related to K on tho ground that 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF l&ll) -continued 
she liad presented no petition in conformity with 
s 119 of the Cod ifeld that A was properly 
before the ^uddtr Ara'en a Court and waa entitled to 
the benefit of the order of dismissal and that tbo 
Principal Sudlcr \mecn went on too narrow a 
ground and should have tried the ease on ita merits 
hooBOOXAuorra DebU r huaoxisnEv Moores 
Jeb 11 TV R. 18 

40 ■■ Effect of a decree set 

aside at the Instance of some only of several 
defendants against whom the decree was ex 
parte — Decree upheld on appeal by the other defen 
dante by District Court and High Court — Where a 
decree had been made by a Munnf against several 
defendants onlv two of whom appeared and these two 
appealed from the decree both to tbe Subordinate 
Judge and to the lligh Court the decree being upheld 
In both Courts | and the defendants who bad not 
appeared nor been parties to the appeals applied 
to the Muntif and got tho decree (ex parte as against 
them) act asido altogether and the Munsif made 
an order allowing the two defendants who had 
appeared to d fend tho suit de nota t — It w as held that 
the Munsif had no jurisdiction o set aside the 
decree as against the two defendants who had 
appeared j it waa not an ex parte decree as against 
them nor was it a decree of the Nunsifs Court hut of 
a superior Court. S 103 of the Civil Procedure Coda 
contemplates the case of a Court setting aside ita 
own decree and not that of another ana a higher 
tribunal Mahomed JIamidulla r Tohurenn ne<i 
Bibee I Z E So Calc* 155 distinguished Mono 
nonni CnowinBAW r Rasa Rah ax aw Hot 
Cbowdhbt 4 C TV If 456 

4L Decree obtained on 

document afterwards alleged to bo forged— 
Ex parte decree — IP obtained & decree against D 
and others founded upon a aolohnamah said to have 
been put in by them. Certain property belonging to 
D was attached lu execution and a notice of sale 
proclaimed Thereupon D came into Court alleging 
that she had never had notice of the original amt 
and that tho aolchnamah put in, as far as she was 
concerned was a cheat and a forgery end asked for 
an onquiry and to be relieved from tho execution 
Meld that the decree was not an ex parte decree »nd 
conld not therefore la disturbed by a resdrt to the 
provision t of ■ 119 Act VIII of 1859 Heiimo 
Moteb Dates e Watson & Co 14 TV R. 297 

42. In sufficient r e a b o n 

for non appearance— Ex parte decision. — Where 
defendants summoned under a 41 of Art VIII of 
1859 did not appear on the day fixed for them to 
appear and answer and their reasons for non 
attendance not being considered sufficient they wore 
nut allowed to appear in the case —Reid that 
the lower Appellate Court waa right m refusing to 
hear an appeal from that decision. Jor Pbobash 
fiwon * Meoeraj Singh 12 TV R, 207 

43 * Ground for setting 

aside ex parte deeiee— Order for miw- 
Wlicre after an ex parle decree defendant appeared 
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ctvzl procedure com? act ktv 

OF 1882 (ACT X OF 1877 )~t,onts»ned 
earlier than fifteen days after service of process 
and swore that no summons had been served on him 
m the case winch led to the ex pnrle decree and that 
the contract nnder which the caso had been decreed 
against him had been broken by the plaintiff himself 
it was held that good and aufhcient cause was shown 
for defendant s previous non appearance and a 
pnmd facie case had been made out to lead to the 
conclusion that there had been failure of justice 
Held that as this evidence was given in tho presence 
of the mooktears on botli sid s the Court s order that 
the caso should be entered on tho register of cases 
was a proper order admitting the roviow Avuyp 
Motbb Dassee t Anpnd Soovduk Mo zoo up ab 

P3W E 237 


44 — Defendant showing 

no sufficient cause for non appearance— 
Appearance bp takil—Ex parte case — One of 
several defendants in a suit did not enter appearance 
until nearly a month after the date fixed for the 
first hearing when he applied by a vakii for leave 
to be heard in answer under tho last part of » 111 
Code of Civil Procedure In the absence of good and 
sufficient cause for provious non appearance bis 
application Was rejected and an eS parte judgment 
given against him After this he applied at the 
instance of tho Appellate Court for a rc hearing on 
the ground that the summons had not been duly 
served upon him This application was rejected and 
the order of rejection was upheld on appeal In 
special appeal he contended that the cose did not 
fall within s 119 and that he was entitled to have 
the regular appeal previously preferred determined 
upon tho record as it stood notwithstanding bis 
prayer had been rejcctod under s 113 Held that 
the mere fact of tho special appellant having 
appeared by a vakil in the u ay mentioned above could 
not be taken as an appearance within tho meaning of 
a 119 and was not sufficient to prevent the Court 
from passing a judgment ex parte agauist him. 
Mahomed IIossein r Muntozul Bcq 

[18 W K 400 


45 Cause for non appear 

flnee at adjourned hearings Appearance at 
]rst bear nf — Where a defendant was prevented by 
the fraud of the plaintiff from appearing on the last 
day of hearing the suit was held to have been decided 
ex parte notwithstanding that the defendant had 
been represented on the first day of hearing and the 
first Court was held to have done right m restoring 
the case to the file nadir Act t III of 18 9 ■ 119 
Dbsoo 1 above r Chima Moves Cnownnsv 

(18VE, 467 


40 — — — - — - Prevention from ap 

pearing by sufficient canse — Ex parte decree 
aja * t *i» more — An ex parte d6creo having been 
granted in a suit e~umst A personally and as 
guardian < f b t infaut sons the infant* subsequently 
applirl mtrs 119 of Vet Mil of 18-9 to set 
aside th krrre on t» e pnjtm j that the summons had 
not been <1 ily served npon A and the application 

was dismiss sL Un appeal to the lU^b Court — IfeW 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 {ACT X OF lB77)~continved 
that although so far as the decrees made A per 
aonally liable tin. Court had no power to interfere 
yet as the infants Were not responsible for their non 
appearances it might be said that they had been 
prevented by sufficient cause from appearing ' and 
that the decrees might be set aside under a 119 of 
Act \ III of 1859 (Act X cf 1877 a 108} as against 
them. Kesho Febshad e Hiedot NabAin 

[6CLR. 89 

47 Dismissal for default 

of prosecution — Absence of test nesses —The 
plaintiff s witnesses not being present on tho day 
fixed for the hearing of the plaintiff s suit it was 
dismissed for default of prosecution under s 114 of 
the Code of Civil Procedure and was afterwards 
re-admitted under « 119 Held that the default not 
being of tbc nature described in a 114 the suit was 
wTongly dismissed under that section and for tho 
same reason that the suit was improperly dismissed 
under that section it was also improperly rc 
admitted under * 119 Mahomed Azeeuooxia r 
Axi Buksh 6If W 75 

See also Ram Sundae Snrfln t Pam Bucdban 
S oian 7N V? 128 

48 Dismissal for default 

of cas© in execution of decree— Appeal —The 
remedy when a case in execution of a decree is 
disposed of in the absence of the judgment debtor is 
that provided by s 119 of Act Vill of 1869 and not 
an appeal JsnEBrnx Peeshad « Mahomed 
L.CBEEM Khan 6 K W 184 

Rascal r Choobamdn 4 17 TV , 10 


10 — Decree e x p a r t e — 

Death of judgment debtor— Application by 
legal representative to have the decree set 
aside — Held that where a defendant against 
whom a decree has been passed ex parte for default 
of appearance dies his hgul representative is cot 
competent to apply under $ 108 of the Codo of Civil 
Procedure for Ian order to set the ex parte decree 
aside Javbi Pbasad r Scxheavi 

p L E 21 AIL 374 

50 — Procedure on grant of 

new trial of ex parte case — Where tho lower 
Appellate Court admitted an application under s. 
for re Inal of a case which had been decided ex parte 
by the Munsif it was held to have dmo right W 
sending for the record in order that the case a» * 
•nit should be beard and tried by the Appt Hate Court) 
the object of the law being that a suit should as 
same a complete form and go to a fall trial and nos 
be divided between different Courts h no °E a ns 
Sauoo r KadibBcbsh 15 TV R. 43L 

51 Ex partodocree passed 

on appeal — Troeedart ~M sned A and otbers » 
a bond debt and obtained a decree against A »wn 
He appealed to tbe District Jud^e who P' 1 ** 0 * 1 * “ 
cree deelaringall parties to be liable jointly 

decree hoi ler taking out execution two of the «« 
djnls aj ptied to tho Subordinate J udgv uua t a 



( IHI ) 


tnai vr 01 casin 


( nts ) 


CIVIL rnOCKDUKF, CODE, ACT XIV 
OP 18S2 (ACT X OF 1877)— serf 
\ III ff •» t, JIT and ihfir appttratl n being 
rejected. tl v apjlicd t the District JucLe who 
nf ttpcI them In the High iC nrt. lift A that the 
^uVrdnste Ju’gt* had n* ]Vildirti n tmt the pro- 
per eotirif f r the partus was tn apply to Uie Diitnct 
Ju<W gulf i. 1V» ZlMCTCWci sa Bibb* r 
Mnnr’i Stonri Ial 22 W R. 637 


52. - Appearaneo of de- 

fendant under Civil Procedure Code 
BE 1(K) 101-Ar-p rie derrtr - The first bearing 
of a gait »u Hied for Ihe l"th December 1SS3 
on which day tie defendant did not appear and 
the rate wu ailj mrsed to the 18th D ember and ai 
the def udant dnl not then appear a d Tree w a* 
failed in favour of the jlaintiff A lakalitnama 
liad been jimvody filed on the defendant i part 
and he had a!w> bjected to an application filed by the 
flam tiff frr attachment if the d f ndant • property 
before jod-meuL Held that then, acti on the 
d fondant i part did mt constitute an appearance 
by him within the mean tag of a. 100 of the Cirll 
1 meed ore Code which referred to an appearance in 
aniwer to a lumtnom to appear and aniwer the claim 
ou a day specified issued under a. 01 that the decree 
was thertfore tx part e within the meaning of u 100 
and 103 and an a; peal consequently lay to the High 
Court und t s. 589 cl (0) from an order rejecting 
an application to act the decree ande Za is ul Aid in 
Khan t Ahmad Ra a Khan I L R 2 All 
€7 L R 5 I A 233 distinguished. Admwu 
trator General of Bengal v Byaram Bat 6 
BLR CSS Bh maeharya v Fakirappa 4 
Born „ 206 and B lee Jlaloo v Altraro 7 IF R 
81 referred to. Per MAR MOOD J — That the Court 
on the 18th December itemed to have acted under 
a. 1«7 of the CitiI Procedure Code and el ooimg the 
tint, at the alternative courses allowed by that tec 
tion acted under Ch. 1 II of the Code and paw'd 
an ex parte decree under the provisions i 100 of that 
chapter IIika Dai r lima Lax 

[I L B 7 All 638 

63 Reversal of Judge a 

order by High Court— Appea l —A iuit having 
been decreed ex parte defendant epphedtoe arevival 
thereof under », 119 Code of Civil Procedure The 
application having been rejected defendant appealed, 
and the firit Court was directed to enquire whether 
there was sufficient came for the non appearauco of 
the defendant This wai done and the defendant 
wai allowed to defend the iuit The plaintiff then 
appealed to the Jud"e who reverted the last order 
Doth parties then went bach to the Mnnjif who on 
2Cth Apnl 18C7 recorded a proceeding that the ori 
ginal ex parte order was to itand In the meantime 
the defendant appealed to the High Court which 
reversed the Judged order Held that the effect of 
the High Court i order was to render i slid the Mun 
•if a order admitting the defendant to defend the suit 
and that no application for review was necessary on 
the part of the defendant Held that the High 
Court s order being a final decision by way of appeal 
on a question which arose in the auit could not be 


CIVIL FHOCEDTJHE CODE ACT XIV 
OF 1882 (ACT X OF l877)-C£>»A» K c<f 
interfered with except by the Triry Conned Aroo 
h-BtSTO JIOOSERJEE r NADIAS CnCKD IlATTEE 

[12 W R. 374 
64. - Whether an auc- 

tion purchaser Is a necessary party to an 
application to set aside an ex parte decree 
— Vn auction purchaser of property sold in cxecu 
tlon of an ex-parte decree is not a necessary party 
to an application made by the judgment debtor to 
sot asido the sail decree inasmuch as the auction 
purchaier does not come undtr the description of 
opposite party Ins 109 of the Code of Cml Pro- 
cedure Jativdju Mohan Poddar r Srinatii Rot 
[LL. lt. 28 Calc 207 

ss 110-110 

See Cases uwdeb Written Statement 

0 Ul (1860 b 121) 

See Cases under Set orr 
See Small Cause Court Presidenct 
Towns— J urisdictiov— Set-op* 

[L L. R. 21 Calc. 410 

bb 118 110 (1850 b 126)— Aon 

appearance of deferulant— Appearance by pleader — 
1\ here d fendants summoned under t 41 Act \ III 
of 1839 did not aprear on the day fixed for them to 
appear and answ er and their reasons for non utten 
dance not having been considered sufficient they were 
nit allowed to appear in the caic — Held that the 
Court of firit initance wm justified m disponng of the 
caio in their abicnee and that i 125 Act \ III of 
18 j 9 contemplates a caic in which a party who has 
appeared at the proper time afterwards appears by 
pleader Jot rnoKASU Suren t> Weohraj Sman 
[12 W R. 207 

L B 120— Dismissal of suit on 

Inability to answer material questions —The 
plaintiff ■ moohtear being unablo to answer certain 
questions nccesiary for the statement of the proper 
liiues the plaintiff was called upon either to appear 
personally and reply to the Court s queries or to send 
some one who could reply Having done neither — 
Held that the lower Court was competent to dismiss 
the smt under a 127 Act Mil of 1859 Nelmonee 
S uren Deo v Kam Horse SIisser 2 W K. 181 

2 — Inability of pleader to 

onswer material questions— Material ty of 
absent attnesses — Instead of dismissing plaintiff s 
suit on account of his pleader’s mobility on the day of 
trial to prove which of his absent witnesses against 
whom he had applied for further processes to be is 
sued were material the proper course for the Judge 
was to allow the plaintiff a certain time to produce 
evidence upon this point upon payment by lam of all 
the costa of Adjournment Pearee Mohun Boss v 
HtTBlSU CnUNDER Ghose 17W R 141 

3 — — Refusal of a plaintiff 

to attend aa a witness — A plaintiff who was re 
presented by a pleader was summoned at the instance 
of a defendant to attend the Court and to give evidence 
on his behalf on the day fiied for final hearing The 
plaintiff refused to attend on the grouud that he 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877)-con(,n«ed 
was a person of rank and was exempted from personal 
appearance in the Courts of a Satire State The 
first Court considering the personal appearance of 
the plaintiff necessary issued an order under s 120 
of the Civil Procedure Cede that he should attend 
and on his failure to do so passed a decree against 
lum, On appeal the Jnd"e reversed the decree and 
remanded the case for tml Held confirming the 
<rder of remand that the order and decree of the 
first Court were alike illegal as the plaintiff having 
appeared by a pleader the Court had no power ho 
issue an order under s 120 unless the pleader had 
refused or ml unable to answer a material question, 
feiicr HaNMANTIUO GOPAIBAvMm;BAI.KAE 

p. L. R., 23 Bom., 318 

— as. 121 127 

See Cases cndek IrrrKEapoAToniKS 

[L L R., 17 Calc. 840 
ILR 18 Calc. 420 
LUt. 23 Calc. 117 


See Cases vkb fb Pea cries— Cmc Cases 

— INtEHHOG-AT0EI.ES, 

SB. 129 138 

See Cases tobeb Inspection or Doctr 

MEYTS 


See Practice— C mz, Cases— Inspection 

AND PRODUCTION OF DOCUMENTS 

8 130 

See XetBAt — Ex fabtb Cases 

[L It. IL, 7 AIL, 259 

See Contempt or Court 

[Ih.fi. 7 Bom. 1 6 

See Inters ooatobies 

[L L. Ih 18 Calc., 420 

Exercise of powers given 

by section. — The powers given to the Court by a 136 
of Act X of 1877 should not be exercised except in 
extreme cases. Sham KiShobe Mcndle t Shoshi 
Bboosax Biswas 

[ZIt.IL & Calc 707 6 C 2 a XL, 509 


L — 8 137 (I860, s, 138 )— AppUca 

lion for production of document* m another ease — 
D icretion of Court — Per JiOBitan CJ —When a 
proper application was made to a Judge under a 138 
Act VIII of 18o9 to send for from the records of 
his own Court papers which would be evidence in the 
ease before the Court the Judge had no discretion ia 
the matter but the section must bo treated as giving 
a power which the Jnlge wsa hound to exercise — the 
principle being that where a statute conferred an au 
th nty t d > a judicial act in a certain case U « a lm 
pcmtn ui th ise authorized to exercise the authority 
when the raw arose per Ke«T J —It was ia the 
ui scroll in of the C mrt to imi for them or not. Ter 
“Though the J ud^c * aa not bound to send 
lor them it would be unfair not to do m. Prcnoo. 
Nath Bose r Domed Au w It, I D, 177 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF l877)~oon(,nued 
Papers specially men 


tioned — Production of record — Under s 
Court was not hound to send for the whole record 
but only for such papers as might be specially men 
tioaed In the application Janokee Beebee r 
Habeebto H ossein XV R,, 1884 272 

Decision on document 


sent for from record of another case - 
Judge may scud for and inspect any document filed 
with any record jn his Court and there is nothing in 
the Code of Procedure to prevent his basing his 
decision wholly or mainly on such document 
Ecnwabee Laid *■ Kisto Behaet Bor 

[1WE. 63 

4. ■ Admissibility of docu 

meats from record of another case — Held 
that a CivD Court which inspects the records of 


another case under * 138 of Act VIII of 18v9 
only use as evidence soch documents as are otherwise 
unobjectionable and admissible for or against either 
oftho parties to the smt Nabafpa BIN ArfA 

Beddi p Gafata bin Katana 

[2 Bom., 381 2nd Ed. 341 

6 Objection of Judge to 

send for record in another case — A_Judfe« 


wm not bound under s 138 Act VIII of 1853 'll*® 
the application of any of the parties to a suit to send 
for the record of any other smt. H eeraMcn Tor r 
Tahoocb JEnam 7 XV R. 109 


CofiJUH t 


Gooroo CUVBN OnosE „ 

[18 XV B-, 13 

Omission to sunifflon 


Registrar — In a suit on a registered bondia which 
defendant asked the Court to send for the registrati n 
books with a view to prove the non existence of the 
bond at the time it purported to be certified — Held 
that as defendant had failed to summon the Deputy 
Registrar it was not necessary for the Judge to use 
the discretion given in s 138 Act VIII of l®*’ 9 
Uovmobineb Dane s c Sbejjdiiasia Chubb P a*^ 
[14 XV R. 302 

Records from Court of 


XVertlB — Whero records from a Government 
are required as evidence it is for the Court to sen 
for them i but paper* required from a Court or 
W.rd* nnf n Hurmunnit office molt D» 


Wards, which Is not a Government office most t 
obtained by the party who need* them by means of a 
summons on the proper officer SObbxb j* n i * a 
Shosbeevavth Jha 


15 XV B. 160 


- Public record— Cos • 


bool — A caxec • book is not stnctly an official record- 
Before a document could be inspected under t 


provision# ox s. 100 vwnoi s.m. _ 

applied to Appellate as well as Original Court*- * 
Court was bound to see whether It come unuT i 
description of a public record. JraoXBYitir ~ab „ 
r JLnoiJED II ossein 16 XV It, i 


-Sending records teat 
•e _n . Court — ' 


for by another Court — Jhecretton of Court-- 
Court Lad no discretion to refuse to seod^rrcCTU* 
which had been sent for by another Cl til Court 
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DICU-ST OF CASES 


( me ) 


CTYIL. PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-ci t *ed 
under a. 13S «Mct Mil f 1«59 1« Tn« matter 

5r GoLir Coomibt Da n v Sxixpra Nabii't 

Dio 4C.LR 30 


m. 138 and 130 (1850 b 128) 


1. ■ — Doeumentaryovidenea. 

— 1 artios arc required to ha c with them in Court, at 
ll t first bearing of the suit, all tlmr documentary cti 
Jmre but need mt file it then unless it is railed fir 
Miner a 1 Io«*eiv r PiTisr hrniBt 

[1 B. L. IL, A. a, 120 10 W R 170 


2. _ . . ... Filing documents 

with plaint — Tra ut!at,o» of donmenl —lift 
rf Art HU if 1659 It was not necessary to file 
with the plaint *11 llie documents that the plaintiff 
intended to give in evidence A d enrarnl which li 
to he pren In er» Jencc need m t be translated pre* 
vi«us to the liranngc f the rue KsMEEVee Dossee 
r IltHBOBOVEY Do see 

[Bourke O C. 01 Cor 161 


3 — Documents produced 

but not filed, — Tin* section applic* to documents 
which hare been produced at the tiling of the plauit 
Irot mt filed, and In thia way u not incompatible 
with a. 39 iBEMBOOKH Chcndes e Rajxisto 
Mitteb 1 Hyde 145 


4. — E x h 1 b i t B — Document* 

produced in Court under a 128 Act Mil of 18 9 
b«xwe upon and by reason of their production 
exhibits in the ca*e 1 acute Gcvesii r It AO Taieb 
I EB3HAD 8 W R el 

5 Right to adduce fresh 

documentary evidence after Issues settled 
— Ground for rejecting or adm It my —Under a. 128 
Act V III of 1859 the parties though not entitled 
a* of nght to adduce fresh documentary evidence 
after the iuuet in the rate are icttlcd may yet tender 
aueh evidence atating the grounds upon which it wai 
not tendered at an earlier itage and the Judge may 
receive or reject *nch evidence but the gnundsnn 
which he act* should be stated on the record. Wat 
cos & to v Kushta Bahadoob BW E. 294 

6 Documents not filed 

with record owing to mistake of Court a 
officers —A Ci» ll Court is bound to receive as en 
d-nce authenticated document* named m the plaint 
and filed by the plaintiff s pleader on the day ap 
pointedf rlliing issues even though through Inadier 
teuce of the amlah they were not made part of the 
record. Bam Rrwjrjr Cnccxinacm: r Aitcwd 
C oo mae Mooxebjee 16 W It 323 

7 Documentary a vide uca 

Production o£— A party is bound under Act Mil 
of 18 9 s 128 to be prepared at all points with Lu 
d eumentary evidence and as soon a* the Court has 
framed the issues which it tl inks proper to lay down 
at nnee to tender (if called upon) the documentary 
evidence bearing thereon Tl e words first hearing 
in tl e suit are defined by a 139 and do not mean 
tl c first hearing on the issue Gocb IlrsPE Cnovr 
X>UBEr Ikan UtntEE Laba 21 W R 42 


CIVU, PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877) -cont, nued 

8 - The main object 

of s 123 was to prevent parties firm manufactur 
lug evidence pending the trial to meet unexpected 
exigencies and not to shut out true grod and roll 
able evidence merely because the party had with ut 
good and as* gnable eanse abstained from bringing 
it before the Court at the first hearing Ikram 
U omtv r Bam Locntrv Dctt 23 W R 29 

9 ■ ■ Production of 

document) — S 138 of the Civil Procedure Code was 
enacted to prevent fraud by the late prodnction of 
snipicious documents and not to shut out fom.il 
evident beyond suspicion such as certified copies of 
public documents like record* of Government. Ik ran 
r Ram LocKun 23 U J?„ 29 followed Ravchhod 
II IB AD HA I r &ECBBTABT OF STATE FOB IvDlA 

[XL.E. 22 Bom 173 
b 140 (1859 b. 129). 

See SCPEEIKTEXDEirCE OF HlOU CotTRT — 
Charter Act s 15 18 W R 511 

L Opportunity for Court 

to inspect evidence —A Court cannot be said to 
have received documents as admissible in evidence 
when for want of time to inspect and consider them 
it orders them to be filed noT would it be wrong in 
law in rejecting or returning them after propor in 
speetion theobjectofs 129 Act VIII of 18S9 being 
that paprra should be produced in a regular manner 
and inspected by a Court at its convenience boom; 
xnufA CnowuintY r Raj Monrn Bose 

[UW R 350 

2. Reception on record of 

irrelevant and Inadmissible documents — 
Attention drawn to the neglected provision of the 
Code of Civfl Procedure 1859 fs 1 9) which prohl 
bits Courts from receiving on tne record of a case 
without restriction and without discrimination docu 
ments which are cither irrelevant or inadmissible 
Ibsub CnrNDER Gnoas r Rvsskee I At Muviivl 
[UW R 570 

3 — Admission and rejec- 

tion of doeumente —At the stage of a suit refer 
red to in Act Mil of 18 9 ss 128 129 and 132 the 
Court ought to sort the documents tendered into two 
classes those relevant and admissible and those lire 
levant and inadmissible and to reject <» Itmine all 
d cuments which are evidently inch os cannot be used 
as evidence in the amt The admission of a docu 
ment at this stago docs not imply that it is evidence 
but merely declares that it may if properly treated 
be used as evidence in the suit and filing it as a part 
of the record does not confer any authority on surh 
dreument or operate to dispense with any proof of 
genuineness Courts of first instance ought to specify 
what portions of the documentary evidence on the 
record they have accepted and what portions they 
have refused to listen to All the proceedings of the 
parties in respect of the use of documentary evidence 
are matters to be recorded on the proceedings of the 
Court by the Judges own note Ttmzezoddy r 
Bcbabct 21 W R 78 


{ 1U7 ) 


DIGEST 01 CAStS 


{ ll« ) 


CIVTL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 2877)-Co«rt«ftaerf 

241 (1859 b 132) —Production 


of documents — Endorsement — Fvhibits produced in 
Court ought to be endorsed with the name of the 
person who produces them as required by t 132 of 
Act \ III of 1659 BfSEAit SitroK alias BraKEV 
6i60O i Indubjeet KoojnvAB 8 "W R 1 

B 142A 

See Anoun Couht —Evidence and 
Adduzovaa Evidence on Appeai 

CL L. It, 24 All 358 
140 163 (1859 83 139, 144) 


6ee Cases vndzu Issues 


i 154 155(1859 s 145) 


I ~ ' Power of Sitting Judge 

— Practice — When the i sauce are framed and the 
plaintiff and defen lac t are ready and willing to pro 
cced the sitting Judge has power under « 145 to 
proceed to the bearing and final disposal ot the case 
Anovxmocs X Xnd Jur , O S 14 


2 


- Procedure where day 


jb fixed for settlement of issues —When a day 
is fic <1 for the settlement of issues in a case the 
C ourt ought not to proceed to dispose finally of the 
case etcipt with reference to the specific circnm 
stances d tailed m « 145 Act VIII of 18o9 Jeea 
wan i Goolab Khan 

[11TW 97 Ed 1873 147 
3 . Adjournment of case 


—A ccesttfy of farther endears —Although a case 
may ha\ e been set down for final disposal if it be a 
case- to which further evidence is required the Judge 
is hound under a 145 Act \ III of 1859 to adjourn 
the case unless he is satisfied that the plaintiff has 
without snfficunt came fa did to produce lus 
evidence Ameeb Ait i Rah BabadoOs Sinon 

[7WR.84 


- Disposal of suit 
at first hearing— A Jud^c cannct dispose if a suit 


at the first hearing; if a party appears and objects to 
lit adoption of that procedure KRiaxADHurATl r 
1 AUAirran 1LR10 Mad 108 


- Non production of evi 


dance at proper time —Tho great object rt the 
I roccdurc Code m requiring & day to be fixed for the 
‘ earing of a eas and all the evidence to bo adduced 
on that day is that parties may thus bo confronted 
with each other and the whole evidence on either side 
lie at one and the same time before the Court 
Where a party fails to produce Ins documents at the 
proper tiwt ft Conrt commits no error in law in re/us 
}"~ *«* for them subsequently if not aatufi'd 
that tl ev are necessary for the tnds of justice 
hO»»E*JlUr SnoSBEENATB JltA 

I15-WR.150 
l. s. 168 (1858 a 148i~Ad 

i, "™?'”! r, '"‘ -t‘ 

V regard V adjournments the High 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1883 (ACT X OP 2877)-W;»«rt/ 
Court held that tho Judge ought under a. 146 of 
the Code, to have granted an adjournment in this 
case when it was applied for on the first day after 
the J udge s return to the district that the applicant 
really had an opportunity of appearing before the 
Judge in order to enable the applicant to fie lus 
documents and produce hie witnesses s 147 Act 
VIII of 1859 not applying to « case where no day 
has been fixed for the bearing of the case Seeta 
bam Sadoo r GoiAif Sahoo Bahadub 

28 W R 325 


- Ground for adjourn 


ment — Medical cert ficate — Where defendant had 
knovn for tome time prewonsly that his case was 
coming on and what evidence was necessary a medical 
certificate to the effect that he was confined to his 
bed by lumbago was held to bo no sufficient ground 
for adjournment Eiias t Joeawab Mull 

[24 W R. 202 

g and s 157 — Application for 

iteration of suit — Adjournment— Cml Procedure 


Code of 1882) ,s 156 257 102 101- 

Vm6 e— Ss 15b and 157 of the Civil Procedure Code 
do not apply to an adjournment which is not made at 
the instance of the parties but which is necessitated 
by tbe rales of Court win h regulate the disprsilrntt 
of its own business Tooist JIonbt DassEB r 
Pbosad JTo'arr Dassbb 3 C TV N, 409 

8 157 


See 103 I. L. R, 21 Calc 269 

(I HR. 23 Calc. 7 38 
ILR.20 Bom , 380 
2 C W N 633 


See ArrEAi— I) evaci,t in ArreamKcr 

[I D XL 10 Mad. 270 
X L. It, 20 Bom 730 
ILR 10 All 355 


- e 158 0850, b 148) 


See Res Judicata— Jbbometts ov Par 
MMIVABT Fotv-rg 

[EH It 13 Mad 610 
L L It 16 All 40 
ILL 18 Mad 131 400 
X. — Remand by Appellate 


Court— Tbe terms of *. US let 1 III of 1*D 
do not prevent on Appdlatc Court on go*! * od 
sufficient cause shown from remanding » w>o 
posed of thereunder m order that justice may b® 
done between the parties. Locncv McvoCt r 
W czr.tn PAKAJU-vjcr 13 W It *04 

fresh erufea 


s. 118 Act 1 

•ball beproeeebd with the Court of first instance 
ha* no authority to rec ire new ethlenee n r t»* 
lower Appellate Court to decile thereupon Ea 9»* 
Locncx r Siudab Khan 3 It H It AP-< 


S C Pcddo Locnrv r Sirdar Khan 

[13 "W It, 23 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-<Wi 

3b D ration/ of ini t 

for \ ru^arnt Cturt fee on plaint —The Court of 
Crrt in tance lane I rpini n tb.it tho plaint bore 
an insufficient Gurt fee and tl c plaintiff net making 
good tl»f deficiency dtimifiit] the suit after wording 
ci nl nrc lot without cntrnng into the merit a 
On appeal the lvwrr Appellate Court held that the 
Cenrt i « *11 sufficient and remanded the cate for 
trial on the mmte. Held tliat a. 168 of tho Civil 
I rondure Ode w&, not applicable to the caie 
JlnutniAD tarre c Mciukuas Ja* 

[ILR II All 01 

4. Adjournment for final 

disposal — D sm tin l f mit after adjournment— 
\ on-appearance of plaint Jf — In a suit issues 
liar in- tern siltlcl, the finAlhraring of the suit was 
ad j timed to a filed date f r final disposal On that 
date plaintiff did n t appear and the suit was dis 
missed under a. 118 of Art 1 111 of 18o9 7/e/d 

tliat, as this was not a ease which had been adjourned 
in favour of either party to enable lum to produce 
los proofs or cause the attendance of his witnesses 
the order was t* t one which could properly be made 
1 tail r Piizbka* I L. R. 1 Mad 287 

6 Dismissal of suit after 

adjournment.— The first hearing of a suit took 
place on the ICth Norerabcr when issues were 
*<ttled and the final hearing of the suit was fixed for 
the 22nd January following On the 22nd of 
January the plaintiff changed her valdl and applied 
by the new vakil ft r a summons for a witness and 
cn the 23rd, the new vakil stating that owing to the 
absence of his witnesses he was not prepared to go 
on with the cose the Judge dismissed the suit 
Held tliat under a. 148 of the Civil Procedure Code 
the Judge was justified in dismissing the suit 
COMALAUUAL * lJAlfOASAWUT IYENOAH 

[4 Mad, 68 

0 The first hearing 

of a suit was fixed for the 10th July 16G7 J» either 
of the partus nor their vakils appeared. There 
upon the Court dismissed the suit under s 148 of 
the Civil Procedure Code hut afterwards upon the 
npplicati n of the plaintiff s vakil restored it to 
the file fer hearing under s 119 Flaintiff oltained 
further adjournments to produce witnesses the last 
being an adjournment to the 28th September On 
that day the v akils of both parties appeared but no 
witnesses and the Court again dismissed the suit 
under s 148 for failure to produco witnesses On 
the 22nd of October the suit was again under s 119 
restored to the file on the application of the plaintiff’s 
vakil and a decision was afttrwards come to for the 
plaintiff upon the merits On appeal tho last 
mentioned decree was reversed and the decree passed 
under s 143 (whether the first or second decree 
was net specified) upheld upon the ground that as 
a 119 wss inapplicable to a decree passed under 
* 148 the Court of first instance had acted without 
Jurisdiction in restoring the suit to the file Held 
on special appeal reversing the decision of the lower 
Appellate Court that the first decree of dismissal 
being a decree which might have been made under 


CIVIL PROCEDURE CODE ACT Xrv 
OF 1882 (ACT X OF lS77)-c 0B /, n „,/ 
u 147 was one to which s 119 mi-ht bo applied 
Tint the second decne of dismissal was one to which 
i 143 alone applied consequently one subject only 
U> review or to an appeal and the proceeding had 
in October 1607 being substantially an application 
for review was one which tho Court had power to 
grant Amdalavasa Fadeiyatcei r Sabkaitania 
1 ABEXTATcnz 6 Mad. 202 


Application for 

inrcetuon certificate — Order for costs of adjourn 
rnent against opposing party — Effect of non 
compliance tcilh such order — A widow applied for 
a succession certificate to her late husband The 
applicati n was opposed by Ins brother who claimed 
to have been undivided from lum The matter came 
on for hearing but was adjourned on his application 
he being ordered to pay the costs He failed to pay 
the costs and the certificate was issued to tho 
widow Held that s 168 of the Civil Procedure 
Code was inapplicable to the case in the absence 
of a specific order miking the payment of costs a 
condition precedent to the hearing of the evidence of 
the party in default Yibadhadrafpa Ciietti c 
CncswAMifA LL.R, 21 Mod. 403 

8 — ^ m — Refusal to allow ex 

amination of defendant aB a witness— Dir 
mmal m default of other eudence —The Court of 
first instance refused to grant plaintiff s application 
to be allowed to examine second di fen dint as a 
witness on her behalf thinking the grounds of such 
application insufficient for the cxereiso of its discre 
tion under s. 1G2 of tho Civil Procedure Code On 
the adjourned date of hearing plaintiff failed to 
produce any other Witness and the suit was dismissed 
under s 148 On regular appeal the Civil Judge 
considered that the Court of first instance ought not 
to have refused plaintiff s application but held that 
the refusal was a final order not open to question in 
appeal On special appeal —Held that the Civil 
J udge was wrong on the latter point j that if the 
plaintiff had been prevented from examining the 
second defendant on sufficient grounds she had not 
committed default under s 148 j that the decree on 
the finding of the Civil Court wns not maintainable 
without enabling plaintiff to examine second defen 
dant and that that find mg was conclusive in tho 
special aj peal The decrees of both the low er Courts 
were consequently set aside and the ease remanded 
Latcesiasa Rae Saib r Rooewatha Rae 

[0 Mad. 299 


' ; Dismissal of suit fop 

non attendance of witnesses —The plaintiff 
upon whoso application the Court of first instance 
adjourned the hearing of the suit faded to cause the 
attendance of his witnesses on the day fixed for the 
further hearing and the Court of Amt instance threw 
out the suit stating that it did so under «. 110 Act 
VIII of 18 9 Both parties to the snit were repre 
sented on that day by their pleaders The Court of 
first instance subsequently entertained and rejected 
an application under , 119 for a re hearing The 
lower Appellate Court admitted and allov ed an sn 
peal against the order of the Court of first instance 
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DIGEST OF CASES 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877 ) -continued 
Both the orders of the lower Courts were reversed it 
being held that the Court of first instance must be 
regarded as liai lug acted under s 148 of the Code 
Kasiiee Febshad r Debi Das 7 N W , 77 

10 Adjournment for pro 

ceeg to enforce attendance of witnesses — 
\\ hero adjournments are made by a Court in order 
to give effect to its processes for compelling the 
attendance of the witnesses being thus made as much 
on its own motion at the instance of the defendant at 
at the instance of the plaintiff the case cannot be 
*aid to come under Act \ III of 1869 s 148 which 
contemplates a case where a party has obtained tune 
to produce his witnesses and has failed to do so 
Peaeee Mohun Beba r Shama Chcbn Siytk 

[19 W R 34 

8 159(1859,8 149) 

See IV itness — Civil Cases — Summoning 
and Attendance oy Y> itne3ses 

[3CLR 609 
I I» R 9 Bom 308 
ILR 15 Bom 80 
LL.B. 10 AIL 218 

8 108(1859 b 169) 

See Cases undeh V\ it v ess— Civil 
Cases— Defailting Witnesses 

* 174 176 (1859 s 188) 

See Cases rm>«* W itness— Civil Cases 
— Defaulting VV itnesses 


1 8 177 (1859 ss 120 170)- 

Order of Court requiring party to attend 
Disobedience to — ‘lubsequent decree in hi* 
favour —The plaintiff was ordered to attend and give 
evidence under s. 1,0 Act VIII of 1859 but failed 
to do so The Court however being satisfied with 
the evidence iu support of his case gave a decree in 
Ins favour Held that the decree was valid. 
Dissonauth Mojoomduub r Khettub Chukdeb 
Sen Marsh. 407 


2 Defendant bon&fldo 

requiring evidence of plaintiff— bon often 
dance of plaintiff — A defendant who bond fide and 
fra substantial reason requires the evidence of the 
J hunt iff to he taken ought not in ordinary cireum 
stances to have a decree mado against Lira until that 
evidence haa been given Ror Dhunpct Sinoit r 
Pbem PIECE 24 W R, 72 

3 Appearance of come of 

several plaintiffs— S JLO Act t III of 1659 
ant homed dismissal for defanlt only against the 
1 Lintiff who failed or refused to attend n< t against 
the plaintiffs who appeared. riiOSFVNO CooifAB 
bnaiiA r Oooaoo Persuad Ror 1 W R 26 

I! inode Rau bnN c Deouuo JIotee Debia 

(1W R 188 

Z' , Claim barred by limit 

t ' *° l «PI*«r»3 - S l 0 \ct 

* III of 18o9 WJI not intended to cmp. wrr a Court 

Jimitatiju »unj ly t cam, lbe ^ftnOADU had been 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877 )-contmued 
summoned aud did not appear Doobga Dutt Singh 
v Kalika Sookul Gibeedhaebe Singh r 
Kaliea Sooedl 7 W R 40 

B — — Hon attendance of 

■witness — The discretion which a Court had under 
* 170 of Act V III of 1859 of passing judgment 
against a party for non compliance with the Court a 
order to attend and give ev idence or produce docu 
ments in a suit was not confined to cases where the 
party summoning him could not prove his case 
otherwise than by the evidence of such other party 
or where the fact to be proved was aikly and 
exclusively withia the knowledge cf such other 
party Kashinath &haha i Dwaekanath Sib 
KAB 9 B, L. It 216 17 W R 560 

Ishan Chandra Gdose r Haeish Chandea 

"“'“’“[BELB 218 note 13 W E 308 


0 ■ ■■ ■■ In a suit f r contn 

button id respect of Government revenue the dtfui 
dants co sharers were on the applicati n of the 
plaintiff ordered to attend to give e\ idence but 
they failed to appear The Principil Suddcr 
Ameen thereupon dismissed the suit on the grtnnd 
that as the plaintiff’s case had not been established 
he was not entitled to a decree simply by rcas n if 
the defendants failure to enter appearance Held 
the suit should not have been dismissed. Iu a casn 
where a party summoned to attend as a witniss 
refuses to attend and gne evidence and the party 
who requires the evidence is unable to make out hi* 
case without it his suit should not be dismissed for 
want of proof when the points on which he fad* 
depend upon matters of fact which may reasonably 
be presumed to be peculiarly m the knowledge of the 
defaulting parties as for mstancc in the present case 
the extent of their own shares and the am unt they 
Imd paid on acconnt of revenue Uemangini D* bl 
r PAMKmni Kundh 

(lB.hE.Slf 10 10 "W R, 168 

7 Default of defendant 

to attend — Examination of partiet to the *» t 
• — When a plaintiff alleges that the defendant h»» 

» personal knowledge of the matters va dispute and 
the defendant denies that he ha* such knowledge 
the Court before exercising the diservtl n el 
decreeing the suit a» npon defanlt ahonld be satufiw 
on evidence as to the existence of so eh knowledge *n 
the part of the defendant. LAITH >. asaiN I)eo e 
Bolaeee CnOWDHEY W R, 1804, 24 

8 Dismissal of suit on 

plaintiff s non appearance when summoned 
as witness by defendant.— A Conrt is ‘ 
bound to dismiss a ease on acconnt cf the non *rP f * r 
anee of a plaintiff summoned by the defroilant to 
attend as a witness when the defendant d d n 
petition for attachment or otl rr legal process to ■* 
made by the Conrt to compel the plaintiff’s •rF'V 
ance Rtstee Aarain Rot r 8 ha* 

'iCxdxe 2W B., Act X 43 



DIGEST OF C VSL* 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)— roa/i mre<f 

8 Applicability to rent 

tint*. — S I 0 iu apjlirmble to the pn t lure in 
mill nnd t the It ncil It nt Act CuTndiu Mom* 
Mojoomdab r Hetoobau Boss 

[4WH Act X, 18 
Soorc* Lean r Ilcno I'ieshad Pact, 

[4 "W R-, Act X 60 


Al*o a. iGd '■oarCN Khan r Hc*o 1 ebsiiap 
Pan. 4 W It, Act X 60 


10 - ■ Failure of defendant 

to appear— I> rrrthon oj Court — S I/O was dis 
errfionmry Und<r i! the first Cvurt mvht dtcilc 
a-omst a defendant, oil the ground rf hi* failure to 
appear even with- nt going into the plaintiff"* evi 
drncc and the 1 wrr Aj peltate Curt «u tqually 
within the law m p- jng into the whole ra«o on it* 
menu Corn. Lit IIoje r Kaleevatu Moo 
kebjee 6 W R. 89 


PucnrvpEB Ghose r Kotlash CurM>En 
I! AN raj ee 6 W R- Act X 80 


1L ■Wilfixl default— T1 0 

stringent pro unais of * 170 Act Mil of 18o9 
on slit to be apilieil only m the ease of coutnraaooo* 
Iitr'antA Data IlrnnutuAs Ptne r Ootor 
Cdaxd 1 r*« 6 W H 247 


Tuaxood Lau, Misses r Bbomowoteb Dabeb 
[16 W R 253 


But n t to plaintiff* on whrso part there l* no 
rro- f of cognizance of the issue of a commission for 
their examination cr no proof of wilful default 
Data J1 enact max I’ruB r Oodov Chand prwr 
[0 W R, 247 

12. Defendant as witness 

for plaintiff refusing to produce documents 
— In a amt to recover the balance due on a partner 
»hip transaction the first defendant who via* exa 
mined at a witness for the plaintiff refused to produce 
certain accounts relating to the partnership which ho 
was directed to produce by the Civil Judge Therc- 
upm judgment was given against the defendant under 
• 170 of the Code of Civil Prrc dure On appeal 
the 111 h Court holding that the accounts were rele 
vant and material evidence in the suit and that tho 
Civil Judge wa» justified in requiring the flr*t de 
fendant to produce them and beuig satisfied that 
the accounts were in p eseiswp or control of the first 
d fendant affirmed the judgment of the Civil Judge 
Katasaji V em k Air a r liutrrAiAsr Pedda Mat 
lABArrAii 4 Mad 142 


13 — — - Waiver of default by 

Court— The provisions of s 170 cf tho C*de of 
Civil Procedure Might to bo exercised with tho most 
temperate discretion Where the Court might have 
treated one of the defendants as iu default and passed 
judgment against him under tho above section but 
instead of d ing so passed over the default and raado 
an order adjourning the further hearing of the auit 
and on the tby to which the hearing was adjourned 
Imposed of the suit under s 170 —Held that the 
Court by it* own act was not in a position to treat the 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF I877)-c(,»fi»ue<f 

dvfntwt as in default I trniTAR Vascpaasn 

N AV BUDHIPAD r IvAYASA hOVlUOltUA \ ALIA 

Kant 4 Mad, 231 

14 • — — Order to one plaintiff 

in buU to attend and give evidence— Ihe 
Civil Jud*.e il appeal reversing the decree of the 
District Munsif dismissed a suit bn light by two 
plaintiff* under s 170 ol the Code of Civil Procedure 
on the ground Hint the first plaintiff had with ut 
law ful excuse f tiled to o mj ly w ith the order of the 
Court n juiring his attendance t> give evidence 
There us* no order or summons to the first plaintiff 
to attend to give evidruce m this suit 1 ut a sum 
mens was issued to the (laintiff to attend to give 
evidence in another suit to which the second plamtiff 
was no party and which was heard together with 
this appeal lltld (re' ersing the decisi in of the Ses 
si jus Judge) that u n compliance with the summons 
to giv o evidence In the other appeal was not enough 
to warrant the exercise of the J vver in this case 
S 1«0 requires that there ihoult be a failure to 
comply with nu order to attend togi ecv ilcnce in the 
particular suit Aefi'acheiia AIodalv i \bn 
catacueua hlCDAtr 5 Mad 208 

15 Discretion in enforcing 

penalty under the section — Iu a case which 
Act VIII cf 18o9 s 1-0 is provided t meet the 
Court ought not to talco everything f r granted 
against the party in fault hut to riqnir tho other 
party to prove his case so far os ho can with nit tho 
desired evidence to eonsid r well the effict of the de 
fault or refusal with rcfirouoe ti tho rul a of evt 
dcnce and to hear what evidence the defaulting 
party adduces before imposing upon him the penalty 
of dofmlt Mahomed Amieoolla i Dcrbesji 
fen aik ir 24 W R 314 

10 Ron attendance of de 

fendant when cited as a witness— Die non 
attendance of d ftndsut when cited as a witness to 
give evidence la not al nc sufficient to justify tho 
decision of the »mt against him under e 1/0 of tho 
Civil lrcceduro Code ilia absence may be an un 
favourable circumstance but the Court will not 
always be disposed to attach to it such weight as to 
regard it as justifying a decree in the plaintiff s 
favour Toop h as ain Misses r Kasiiee Raai 
Sdtq Tiubibau 2 N W 07 

Dually Mahomed Bueshee r Ivobw Cditndeb 

Bor CnownnaY 16 WR 238 

17 — Proceedings in exe 

cution of decree — A Court may avail its If m an 
execution case of the power given by s 170 Act VIII 
rf 18 j 9 to summon a party to give evidence ; and on 
Jus fading to comply with that order to pass judg 
ment against him DeBHAK Hosein r KirohiJA 

[8 W R, 04 

18 Notfce to attend 

Fallura to comply with.— To render a person 
liable to- the penalty prescribed by * 170 Act VIII 
of 18 9 it must bo show n tl at nrtice had been duly 
serve! on lain an 1 that he had failed to comply with 
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DIGEST OP CASES 


( 1156 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 )— continued 
the requisition contained in tli3t notice GOOBOOpape 
Pox t Gbeedhite ferry 11W R 110 


18 • — Default of defendant to 

give evidence —V here a plaintiff has not given 
any ei ideuce in support of Ins case he is not entitled 
tn a decree merely on the default of the defendant to 
girt ciideDcc Daitoopcr Biroosrnrif t Rtrorro 
Ivath Pavja 12 W R. 242 

Tiiaeoqe LAXi Misses v Esomio Mom Dabee 
[15 W R 253 

20 — Default of plaintiff to 

appear — Seasons for summoning witness — In a 
suit for the right of pre emption on the ground that 
plaintiff was a ahafee khalit defendant who alleged 
that plaintiff was only a benami shareholder offered 
to establish his case on the deposition of the plaintiff 
alone The latter not appearing on summons tho 
suit was decreed against him under s 170 Code of 
Cn J Procedure On tin* he appealed and the Judge 
ordered the Munsif to gi\c him further time to appear 
This was granted and then extended again and again 
by the Munsif who on tho plaintiff failing to appear 
again gate a decree against him under the same law 
as bef ic Hie case was then appealed to the Judge 
wh ord red the case to be tned on its moots remark i 
ing that the presence of the plaintiff was not neces 
•ar\ He Id that as th plaintiff s liability to appear 

and giv cndince bad been already determined by a 
comp tent Court and never denied by himself he 
could n t take advantage if a technical objection to 
eh w that he was not bound to come becanso the for 
mahtics of the law had n t been observed or his cn 
dence shown to bo necc vary Jnoovrcic biNon r 
Jeetcv Ball 12WE. 359 


21. Failure to produce 

evidence— In a suit by the jatmcLr for rent due 
under a dir patm defmdant was summoned to pro 
ducc the liar pjtni lilt ill and a bynamah which ho 
1ml produced on a firmer occasion m ft different suit 
On his r«.|risontmg tbit they were lost plaintiff put 
in a certified copy rf the hymmab obtained from 
the oil i of th 1 egistw of Dcids Hell that a* 
the dtfimUnt faded to 1 rodneo tho bynamah or to 
prose that it was ut if his p Vver tn do so the Judo® 
mi lit have pass d judgmiut against him at odcc 
nml r s 170 \ct 1 III of ISuO IAEA Ckasd 
Bam-rjee r Eoisud Ciiruy BncDno 

[18 W R. 196 


22 — — — Defendant not appear 

ing when summoned by plaintiff — V\ L re the 
pi uitiff nve no end ncc nt all in support of her 
case It was 1 cld not jnst to put in force against the 
d f mb nt »lo when summoned to appear and give 
evidence d liberatily declined to do so the stringent 
provision* of * 10 Act \ HI of 1S«9 The 
eiirc si of tho discretion conferred by that section 
must be renaonabli and judicial Atrn AinrrD 
^AijAi>Aar*ii«.\^r Nrr«EBpv 17W R. 663 

— \ RofUsal to answer 

material questions — ft m „l if t utt — K 
1") T’," 1 » plaintiff nn lev , 1ST of 

Ut Wilin'- j «a»\rriT»<dty the High Court ia 


civil procedure code, act xrv 

OF 1882 (ACT X OF 1877)-conf.need 
special appeal as there was nothing on the record to 
show that the party refused to answer any material 
question relating to the suit h.Risiri>4Ji Ivimkar 
i Vismnr Aimeab 2 Bom., 380 2ndBd. 340 

24. — Discretion of Court to 

summon party as witness — IV here the law 
alliws a discretion to any Court it presumes that 
such discretion w ill be soundly and properly exercised 
and where it u shown that the discretion was not so 
exercised the omission will be a ground for inter 
ference by the superior Court Accordingly the 
Subordinate Judge s order under s 170 was set aside 
on the ground that he had not exercised his discretion 
at all inasmuch as he had ignored the fact that plain 
tiff had given Tery substantial reasons for his inabi 
hty to attend and give evidence when summoned to 
do so and as the {subordinate Judge had held sub 
stantlally that there was sufficient evidence to prove 
plaintiffs claim plaintiff Wus entitled to a decree 
his failure to give evidence notwithstanding IsuAtf 
CnninoER Sev r Ovaiic Rath Deb Cowell r 
IsnAN CnuHDEB Sen 18 W R. 18 

25 1- Default of party to 

appear when summoned as witness— Jhll 
tngnets to attend — Lawful excuse —A defendant c 
saying that be was willing to attend whin he d'd not 
attend and show ed no reason why he could not is no 
lawful excuse for his non attendance when summoned 
to attend What is or is not a lawful excuse must 
depend on the circumstances of each case Dooboa 
Dott Swan t JuEEvooOR Jiu 18 W R 83 


28 Kcfus al of a ppli cant for 

certificate to attend —The appellant having ap 
plied to the Judge for a certificate to collect the 
dibts of one S whose adopted son he claimed to bi 
referred m evidence to an ikrarnamah of ad pti >n of 
which he filed a copy procured from tho Kan * boos 
alleging that the original had been madi away with 
by nn agent who had been bought over by his oppo* 
nent In the course of re trial of the case onn 
mand the Judge required the pttitioncr to attend lor 
the purpose of exammati >n and as after being vv anic t 
he did nrt do si and assign d no good cause f * 
bis absence upheld bis firmer det is ion and rijert 
the application JJ,Jd that the Jnil.e exorcist I «w> 
powers conferred by s 1»0 Civil Trccwlnre LmW 
and that it was a pnper eiercise of discretion * 
take the course which he did take at that tta"* oi ’ 
proceedings, Seetahaji Sahoo t ‘wiro 
SAnoo 
27 


10 W R 183 
■ Receipt of ordor to 


attend — A on attendance— Materiality of emiffner 
— A Court is not justified under either si/ or » * 
of Act Mil of ISnO in imptsmg penal ^ 
sequences upon a party who fail* to appear by f° . 
Ing a verdict aminst 1 im nnhss it is dearly m- _ _ 
tnanifnrt first that he list! been onl red or • direct e* 
attend anil w il fully rt fused to obey the onl r or li 
tnni and secondly that the ovi ience winch he 
required to give was reallr material to the mat 
suit Quare—W Ml er the party must I* 1 rorea '4 
ether evidence tj lure ptrsynally reemed o 
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DIGEST OF CASES 


( 11.8 ) 


CIVIL PROCEDURE COPE ACT XIV 
OF 1832 (ACT X OF 1877)-eo*tia»?f 
tli? order bef r? the penal provisions arc applied. 
Ul Cnoosrjr prswANDl r Bc^jrrr Tewasie 

120 W R 105 

OEHOT CBUBX MOOEEBJEE P PEABEE 

Do su 23 W R 270 

. a. 179 

See I ioht to begin 7 CX It B 274 
[9CL.B 1 
J.L.R. 8 Bora 237 
LL B- 0 AIL 81 
IL.B 13 Bom 454 


CIVH. PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)- c onU>m'J 

See Superintendence or 1 1 ion Court— 
Civil Pbocedcek Code s 6 2 

[I L.11 2 All 278 
I I* R, 7 All 411 875 876 
1LR 8 AIL 519 
LL.R 10 Mad. 61 
LLR, 16 Mad. 424 

209(xxniof 1861 0 10) 

See Cases under Interest Omission TO 
enruLAiE ior etc 

[LL E 3 Mad 125 
I.L.H 12 Calt 580 


I 19L 

See Jrpor— rowEB or Judoe. 

[LL.Il 8 AIL 35 570 

•' and b. 198 — Hear n-j of f— 

J over of Jutpe to deal trilh e r dr Her talcn doim 
far 1 i rrederenor — A Subordinate Judge having 
taken all tic evidence in a suit bef re him and 
I awng romphtid the bearing of the suit except fir 
tbe ar-uments if counsel on both licit • was removed 
and the ra»? came on f r hearing bef re liu successor 
The new bubrrdinate J udge tix k up tbe case firm the 
|* int at which it had bein lift by his predicts* r 
and jit ccciltd to judgment an l decree if* fit that 
thi only power piun by the Civil Procedure Code »n 
aueh cases u to allow the cudtnc* taken at the first 
trial to be used as evidcuce at the second tml and 
not to allow the t*ohcann"s to be linked topithcrand 
viriuall\ made one j that the Subordinate J u<Le should 
have fixed a day fir the eitire hearing of the amt 
before himself and sb uld first bare heard the open 
ing etatement on tebalf of the I Lintiff the evidence 
|nd cedVy both sides and the arguments on bihalf 
of b»th and thin finally dieidcd the case which he 
had himself heard and tried that he might in acre rd 
ance with tbe provm ns of s 191 of the Civil 
Procedure Code have allowed the depositions which 
1 ad been taken before his predecessor to be put in 
and that in neglecting to take this course and in 
diciding the case up n materials which were never 
before him hi* acti n w as illegal and the judgment 
and decree were nullities. Jaobam Das r JiarAin 
Dal L L. R 7 AIL, 857 


— b 200 
See Atpeal— Obdebs 

[LLR 6 Calc 22 
LL.D 7 All 278 411 606 
L h. R, 11 All 314 


See Cases under Decbee— A xiEBATjoif 
ob Amendment of Decbee 


5>e Limitation Act 18/ 7 abt 178 

[I LE 4 AIL 23 
I L.R 10 Mgd. 61 
I I*. R 11 Bom. 234 
LLE. 9 ALL 364 
1LH 21 Calc. 250 
L R R, 17 AIL, 39 


— s 210(1869 s 104) 

See Decree — Alteration on Amendment 
op Decree 2 Hay 68 95 

[4 Bom A C 77 
ILK 2 AH 129 320 649 
II L E 7 Mad 152 
IBB 11 Calc 143 
I L B 14 Calc 348 
See Interest Omission to btitviatr 
fob etc.— Contracts lAgra 270 
[LLB 3 Bom 202 
LIB 4 Bom 90 


See Limitation Act 18<7 art 179— 
OBDEB FOB 1 ATMENT AT SPECIFIED DATS S 
n L B 7 Mad 152 
IlE 11 Calc 143 
Lis R 14 Calc 348 


8 212 (1869 8 IB7)-S«*t and 

decree for poteeuion—Attettment ofmetne profit— 
Execution of decree — Where a decree is made under 
, 197 of Art \ 111 of 1869 proceedings taken after 
the on mol decree for possession for the purpose of dc 
terminmg tbe amount of mesne pnfits are in effect 
proceedings in continuation of the original suit and 
until those proceedings are brought to a close and an 
assessment of the mesne profits come to it cannot be 
BS id that a decree for any specific amount of money 
exists The wording of s 197 is quite consistent with 
tbe view that where a decree for possession is given 
and an enouiry as to the amount of mesne profits it 
n*erved tho decree for possession of the land is only 
a partial decree in the suit and that there is to be a 
further enquiry and a further decree m respect cf 
mesne pnfits Tho words for tho execution of tbe 
decree refer only to the execution of the decree for 
the land and cannot refer to execution of that which 
has not then taken the form of a decree Diidab 
noasEES s Duieedunnissa. 

CI.Ii B 4 Calc 620 
See Kbisdnan r A rM randan 

[LL.E 8 Mad 137 

_ b 214. 

See Cases usdeb I*re emption 

2 16 A 

See Appeal- Decrees 

[I L. It, 18 Mad 73 
2 t 2 



( lisa ) 


t>lQ£$T OF CiSEi 


( 110 ) ) 


«TO PROCEDURE CC5DE ACT XIV 
OF 1883 (ACT X OF 18TI}~xont,nued 

' 210 220 221 222 {1850 s 187) 


3BZ4\XVOV B 10/) 

See Cases wper Costs— fepucm, Cases 
- 8 223 (1850 B3 285 


° iwuo H 3 iiou ZOO) 

See Ca-es cvdeh Ftecvtjoy or Decree 
— Tbamfeb of Oecbeb roa Execchov 
ETC 

— 8 224 (1850 B 285) cl ( C )~ 

Meamnff of tie tcordt a copy of any order far the 
execution of the decree — Tho words a copi of any 
wocr fer the cseetition^sf the decree ta * 214 cl (c) 


CIVIL PBOCEDUIIE CODE, ACT XI V 
OF 1882 (ACT X OF I877)-ecn6W 
prescribed by art 180 of ech II oi the timitaJifQ 
Act 1877 Gawatathi r BAiAStrtTDAJiA 

[DDE 7 ATfld ., 540 
3 . Pate of the passing of 


, V 3. , « me aecree ins 214 cl (r) 

of the Code of Cm! Procedure (Act XI\ of 18g.) 
mmu n copy of any aubaiatjm order Hathibiiai 
Xabaasa t Patel, Becjub Ieaojx 

[I Xi H , 23 Bom 371 

— 6 229 <1859, b 284) 

&te Cases Cyber Fxecctjoy op Decree 
“Teasstee OP DECREE for Execrtioy 
etc 


the Code — Date of its coining into force —The date 
referred to in tin* last paragraph of* 230 of thiCtul 
Procedure Code (Act X of 1877) as the date of the 
paesmff of ' that Act held to be the 30th March 28 7 
/ the date when that Act received the assent of the 
> Governcr General and not the 1st October 2877 the 
] date of the coming- into force of that Act. Pa 
3T0CAB t)AS ilAEI DaS r UlTAWCIIARD SATJA 
cttiVD IUI 7 Bom, 214 


n aYT, , Cooch Court of the 

JJet in Ah\ <\ar~~J Dried >ctto-t —It nit bum. thjwn 
that the C art of Dew an AWhar of Cooch Debar »s n 
Court n ithm the Brtnsh tinstone* or a Court esfcab 
m ij « t! I e r General in a foregin Mate — 

, , Judge of P ajshahye had no juris* t\»u 

tetuir of 1859 to execute a decree 
of tlrnt Court J ABAS CHANPEA Toi PaEaxishix 
r Dixanatit Das 

[4 B D B A C , 134 13W E 264 


- Daw irt force immedi- 


ately ■ before passing of the Code — Ctnl 
Procedure Code, 187 ”, at amended hv Act XII of 
1879 — Execution of decree — Limitation — In (' 


last paragraph of a 230 of the Cede of Cm2 Proci 
• TIV of 18.*- 


dure Art TIV of 1882 the words * the Ian- in force 
immediately before the passing of this C'de refer 
to and include Act \ of 18/7 a* amended by Act Tf/ 
of 18"9 Musharraf Legem v GhaUb All I L P 6 
■ill 189 dissented from GonrcK CnAirc Ba Mm* 
» Babai-buh Debi II E. 12 Calc 650 


• tlafto n~ 


- SB 229A 229B 
See Kxeccijoy op Dexkee—Decbees op 

CoruTs or Aatite States 

PI B 16 Bom 218 

- so 230 and 231 (I859 & 207) 


See Fsfcttiov op Decree — a mieAWOY 
TOb Execctioy and Pottses op Comers 
P-l B, 12 Bom 40 0 
ILR 17 Calc 631 

See Cases cyder Execctwy op Decree 
— J orvr Decrees, Execctioy opayd 
Dhuitt CTppn 

Ve Casts byder LtvmnoY Act 1877 
art 170 (1871 s 1C7 I8j0 *. 201— 
Jonr Decrees 

7 e« Limti-tw? Act lg '7 art ISO 

PL.T 8 Calc 804 
11*11 0 Bom., 358 
1I*H 7Mad. 540 
LI* XI 20 Calc 651 
IDB, 22 Calc 921 
X. I*. XL, 24 Calc 244 


Tteelre year* rule prior to that Code — Ctetl Pro- 
cedure Cole ( Act X of 187”) —In a 330 of the 
Code of Civil Procedure 183- the words hw in 
force include the Civil Procedure Code 1877 »* 
well as the Limitation Act then in firce Held there 
tore when. an application for free ulna of a decree 
of 287* bad been made and printed in January I e S2 
and under $ 130 of the Code of Civil Procedure 
18/7 farther necutinn became barred bifirf the 
date on which the Civil 1 rocedure Code IBS2 came 
into force that no application within three j ears from 
such date could be granted under * 230 of that Code 
Lour mtettam r JIawata _ „ 

(IL B.OMad 454 

0 — . Extent On of dr 

cree — Ait A of 1S77 fCtnl Proetd re Code) 


Application of section, 
apply t) dxT-rs made by the Hi e h 


«ri\, VlAVAxiUAi r TRlairrTAynA » 

V. fl I*B,0Bom^258 



- E ffo c t of section — 

. - l(tr*TOT-~J ! ulat on let 

- ■ ' i V , °l° u( th c «^ e{ Ciril Pro . 

c^iurr IbH, v \b t i5m the pcri^I of Iiniitati a 


. 230 — Die holder cf & decree applied f r execution 
nadir* 330 of tet T of 18“7 and the npphrati n 
wai granted Within three year* after the pa «np 
of Act MV of ISS 9 by which 3ct X of 1377 »** 
peahd he applied for the first time tindir a 230 ft 
th former \et for cxeeuti n nf the d crec At we 
turn, tins application was made m re than t’ r <”0 
Scars l<ail ihpsfd firm the date of the decree If* 1 " 
by SraAicnT PBODDmsr and TtBBriE II- 
the application wight be granted it bciuv th fi'2* 
mad under* ,30 ef Act XIV of 1S33 and the 
maie after the cipirati « of twelre yrars ftirntl i 
date of the dft rec and not bein^ barred I y the *" 1 


pam-raph of a 230 of that Vet read la conjovctvu 
with the tldrd paragraph of t 230 of Art T ' ' ‘ . 

the law in f ere mentioned In the J»vt par*n*7. 
tT*. 230 of Act XU oi 1882 rdemne to the h* > 


limitation in fare at the time (be Aet we* P*^ 
! n t to the thirl jirayraih of a. £30 of A 


T e f 18*7 Met / 1 y errAET C I and Oinltrur. 
J, tiiat the arjlirot, -n ah u»J not be grunted tne 


( «C1 ) 


DIOHaT OF CAsI*:* 


( 11G2 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-*>»fnM<«/ 
i ffrct nf U r U t j>»rainu| li of a. -30 of Art \(\ cf 
13S2 I* og t bar a >\ [nowdiBCi to cnf rcc a d'crce 
under tlat trt whirl) w ulJ L.ne been barred uudir 
a. 230 ( f lot X f l 1 * "if taken tbfminlir <n the 
pr\ and that the pen id of twelve year# liad elapsed 
flam the dates »( Cified in tliat sertm VcilUKlUf 
Rcgcm r Giiaiib An I, I*. K. 0 All 189 

^ IZfr xal of tarred 

direct — T trtlrf ye rd old decree — <rf A of f 
(C ml rrotedvre Code) $ 230 — Where an ap[ Iica 
tl n w»j mad on lrr » 230 ef the Civil Pnridnrc 
C le 1^77 as amended 1 y Art XII of 18 ** for exc 
« nt ion of a decree tn'rc tlian twilve years eld and 
the application was granted. — Held tliat a suite 
jurat mpjlirati n forexecuti n of the decree under 
a 230 cf the Civil 1 (verdure Cod 1SS2 should hale 
been n fused since the decree hail bean once all wed 
the benefit of the three years’ price under the last 
paragraph of s. 230 of the Cod of 1877 and then 
liccamc d'ad or unexccntable if eld that there Is 

not Linp in the Cede of IBS'* to Justify the conclusion | 
that it was intended to revive decrees which had be i 
come d ad before it became law and that here the 
1 crec-h Mere’ right having already become dead be fore 
the enactment of the pn soit Code the passing of tliat , 
Cedertmldn t bring that n = ht into ctutencc again j 
Musharraf Begum v Ohahb A ! I L T C All \ 
JSJ distn guuhcd. Buawam Das r Daclat Ram | 

[ILB. 0 AIL, 388 

8 Former application 

for execution under Act VIII of 1859 — In 
apylicati n under Act \ III of 18 9 for execution of 
a decree was rejected by the District Jnd-e on the 
ground tliat the judgment creditor had withdrawn 
from the f nner application Thu order was reversed 
on appeal and the case was sent back for disposal 
on its merits The Judge then held that Act X of 
lb/7 which had just come Into force applied and on 
the ground that the decree-h ldcr had failed to get 
cricuti n upon I is former application dismissed the 
I itition The Judge referred the case to the IHgh 
Court upon the questi u whether he was under tl e 
circumstances at liberty to grant the application 
Jleld that he was The application sbouldhavc bien 
dealt with, under tUn law attach 'Rvt. va. five's at Ha 
time execution was sought The effect of the provi 
sions of • 230 of Art X of 1877 considered Ur 
SAUDI fcPBDAEEDDI t DaSSUPPA ltAJU 

[I L. R 1 Had., 403 

® Effect of striking 

off execution proceedings— Procedure —A decree 
was obtained on the 10th July 1858 and apphea 
tuns to execute it were mado m June ISO- and 
January 18CG The last applicatnn prior to the 
coming Into operation of the Civil Procedure Code 
f 1877 was on the 10th January 18 G This pro 
cceding was struck eff The decree holder on the 
13th June 1379 again applied for execution the 
dicree was tramfirred to S for exccutnu where on 
objection that it was more than tw elve years old and 
therefore barred by * 2 0 of Act X of 18 7 the 
execution proceedings were a«am struck eff on the 
17tli January I860 This orderwas apj eaUd against 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-oontin«e/f 
and evratuallj on the 2oth \pnll881 the application 
was rc admitted In Juno 1881 an application was 
made t > the A Court for transfer of the case forexccu 
tna to 1) wluchwasgrauted and the case transferred 
but no sill's haung been taken by thedicree h Idcrm 
the D Court it was struck off by that Court onthe 19tli 
lug-ast 1881 On the 4th March 16S2 (the jnd'Tncnt 
1 I tor hiving died meanwhile) an application was 
made to the i> Court to restore the proceedings for 
execution against his representative Notices were 
issued and the 2nd J une « as eventually fixed for the 
hearing On tint day no one was present on behalf 
of the decree-holder (wlioic plead r had died in thn 
meantime) and the case was a-’am struck off Onthe 
11th July 188 application was made to restore the 
proceedings, notices woro issued and a day fixed for 
hearing aud after numerous adjournments the objec 
ti ns of the judgment-debtor were overruled on the 
th March 1383 and execution of the decree granted. 
On appeal the Judge found that the execution pro 
cccdmgs had been continuous throughout and that 
there had been no unreasonable delay in the prcsecu 
ti n of the execution proceedings. Held that execu 
tion of tho decree was not barred by b 230 of 
the Code of Civil Procedure Biswa Sovxv Crnnr 
ora GojsTiirr r Eivanda Chuntbb Diking ah 
\diiikab Oobstaut X L. R. 10 Calc 419 

10 The clause of 

s 230 of Act X of 1877 which prohibits a suhsc 
quint application for execution only npphcB where 
the pro i jus application has been made under that 
section and not where such previous application 
his been made under Act 2 111 of 18o9 AsliOOTOan 
Edit c Dooroa Chtjrn Chattsrjeb 

[LL.R. 0 Calc 604 8 C L. R. 23 

1L Execution of de 

tree — Held that tln.^ words the last preceding 
application m the third clausa of s 230 of 
Act X of 18/7 mean an application under that see 
tion and nr t an application under Act \ III cf 18o0 
Ram KisnzN i brDHU LL.R 2 AIL 276 

12. — Former application for 

execution under Act X of 1877— Execution of 
decree— Tuelre years old decree — Statutes Con 
tlnichon of — General tcoris — Retrospective effect 
— The holder of a decree bearing date the 15th Juno 
1872 applied for execution thereof on tho 9th Feb 
ruary 18 j 5 the pionous application being dated the 
27th November 1883 Held that the application for 
cxccutun was not barred by a 230 of the Civil 
Procedure Code Must arraf Begum \ Ohahb Alt 
I L T C All ISO f 1 lowed Ooluel Chandra 
JHytee v Haraprtah Debt I L It 12 Calc 5o9 
Bhaicani Dae v Daulat Tam I L It 6 All 333 
and Sreenath Oooho v 2 usoof Khan J L S 7 
Calc 550 referred to Tufail Ahmad X Sadhu 
Saran Singh ITieily botes All ISSo p 193 
discussed aid dissented from by JIahmood J Per 
Maumood J — The rule of construction being that 
a limited meaning can only be given to general w rds 
la a statute where the statute itself justifies such 
hmitati u the words anydeeiee m the proviso to 
s 230 of the Cml Procedure Code mast not be 
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fclO&sT 01 CASES 


( lido ) 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-con(tn«?rf 

sa 219 220 221 222(1859 s 187) 

See Cases under Costs— Special Cases 

8 223 (1859 bs 285 288) 

See Cases under Execution op Decree 
— Transfer of Decree toe Execution 
ETC 

fi 224 (1859 b 285) cl (c)- 

JUeanmg of the words a copy of finy order for the 
execution of the decree — The words a copy of any 
order for the execution of the decree in e 224 cl (c) 
of the Code of Civil Procedure (Act XH of 1882) 
mean a copy of any subsisting order HATIUbilAI 
L ailansa v Patel Beciiab Phaoji 

P L E 13 Bom 371 

B 229 (1859 B 284) 

See Cases under Execution op Decree 
— Tbanspek of Deceee foe Execution 
ETC 

Cooch Behor — Court of the 

Deuan Ahilkar— Jurisdiction — Itnot being shown 
that the C nrt of Dcwan Alnlkar of Cooch Rehar is a 
Court within the *Bntish territories or a Court estab- 
lished bj the Governor General in a foregin State — 
Meld the Judge of Rajshahyc had no jurisdiction 
under s 234 Act \ III of 1859 to execute a decree 
of that Court Jacab Chandra Toi Pahamamk 
«• Dinanath Das 

[4 B L B AC 134 13 W R 164 

SB 229A 229B 

See Execution of Dectier— Decrees of 
Courts of Native States 

[I L R. 15 Bom 210 

sa 230 and 231 (1859 8 207) 

See Fxecutiov or Decree— Application 
foe Execution and Powebs of Courts 
PL R , 12 Bom 400 
L L. R. 17 Cftlc 031 
See Cases under Execution op Decree 
— Joint Decrees Execution of and 
I LABILITY under 

Nee Cases under Limitation Act 1877, 
art 1,0 (1871 B 1C7j iso'! a. 20) — 
Joint D^-bees 

See Limitation Act 18, 7 art ISO 

[L L. R 0 Calc. 604 
ILE 0 Bom, 258 
LL.B 7Mad. 640 
IL.E,20 Calc 661 
L L. It* 22 Calc., 921 
L L. IL 24 Calc 244 


- Application of section 
VO 1 1% « t a J l ly to d -trees made by the Ili a h 

CtunV Matacuai r Tbhiiiutandas 

[I L-R 6 Bom 258 

- E ffo o t of section — 
n 4 Courl—ptrtr r — Zin tot on let 
•Al — s -30 of the Code of Civil Pro 



CIVIL PROCEDURE CODE, ACT XtY 
OF 1882 (ACT X OF 1877)— eonfi»««? 
presenbed by art ISO of ach. II of the Limitation 
Act 1677 Ganapatbi r Balasundara 

[LL R , 7 mad. 640 

3 Date of the passing of 

thd Code — Mate of tie coming into force — The data 
referred to in thelast paragraph of s 230of the Civil 
Procedure Code (Act X of 1877) as the date of the 
passing of that Act held to be the 30th Jlarch 1877 
the date when that Act received the assent of the 
Governor General and not the 1st October 18,7 the 
dato of the coming Into force of that Act. DA 
modab Das Haei Das r Uttamchand Natia 
CHAND I L R 7 Rom , 214 


4 — Law in force immetU 

ately before passing of the Code — Cir«7 
Procedure Code 1877 as amended ly Aet ill of 
JS79 — Execution of decree— Limitation —in the 
last paragraph of s 230 of the Code of Civil ProC*. 
dure Act YI\ of 1882 the words the law in force 
immediately before the passing of this Cede ' refer 
to mid mcluek Act X of 1877 as amended by Act XII 
ofl879 Musi arraf Began y OhaUhAh I LB 
All 189 dissented frjm Goluck Chandra Mrrzz 
r Uarapriah Debt ILR 12 Calc 559 


6 I.mi/fll'os- 

Ttcehe years rule prior to that Code — Ctrtl Bro- 
cedu re Code ( Aet Y of 1877) -In a 230 of tin? 
Code of Civil Procedure 1882 the words Jw in 
force include the Civil Procedure Code 1877 a* 
well as the Limitation Act then in force Meld there- 
fore where an application for exeentnn of a decree 
of 1872 had been made and granted in January 1 nJ>» 
and under a 230 of the Code of Civil r»cedur» 
18,7 further execution became barred before the 
date on which the Civil Procedure Codi 168- ramc 
into force that no application within tlircc years from 
such date could be granted under a 230 of that Coil 
IxOLLU SuETTAH C MaNJATA , . eX 

[LIB 9 Mad 464 

j . Execution <f de 

e—Acl Y of 1S77 (Cml Procedure Code) 

, 230 — The holder of a decree npj lied f r execution 
under a 230 of Art X of 1877 and the arph«‘‘™ 
was pmntrd Within three years after the puling 
of Act \IV of 16S2 hy which Art \ of 18,7 
pealed he applied for the first time und r *• 'J'l .. 
the former Art for exreuti n of tl c d cne 
time tins application was made m re tlrvn i* 
jears had (lapse 1 from the date of the decree 
by bTRAionr Bboddcrst and TrRRFLt Jf-. 
the application might be granted It being t 
made nndir a. 230 of Aet \1 V of 1832 an 1 the 
ma lo after the expirati n of twelve yea™ f*T . t 
date of the decree and not being hatred ty 
pnra-waph of »• 230 of that Aft read in f n ) _ „ - 
with the third para "Ta ph rf * 230 of Aft i Yf * 
the law In force mentioned In the k** 4 f 

of a. 230 of Art \1\ of 1<W2 rtf rring to the », 
limitation in ferce at tbc tune the Aft w » 
and n t to the thin! pan»i.Taph of 
x of is 7 Held i y MTAW cj »»d ou>™ 

‘ tliat the api hcalion ah oild not m 



{ nci ) 


D10LST OF CA&ra 
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ervn. procedure CODE, act XIV 
OP 1832 (ACT X OP 1877)-<-©p»/ «b d 
»8rrt rf llif U l f *• of Act \[\ ot 

IMS lx n;: t l*r vi) prvce< Un i to enf rcc a decree 
under tint Art «1 icl w mid lw»c been barred uudtr 
*. J3Q < f \ct \ f "if taken thmund r n tlio 
pi und that tbe j cn >d < f twelve years la 1 elapsed 
firm tb e date* ptcifi 'll tn tbit sceti n McinABRiv 
lttocil r Giialib \li LL.B. 6 All 180 

7 — ■ .Pevirafqfi Jarred 

el^creee — Ti el re y firs’ old decree — del \ of IS " 
(C nl Procedure Code) • 230 — \V1 ere an a] plica 
tv n itu made cn ler * 230 of the Cl Til 1 ivccdure 
C !e IS, 7 as amen led by Act XII < f 18 0 for cxc 
cutinn cl a d free m"re than twclre year* tld and 
the appl eati >n *n printed that a subsc 

quent apjllcatnn f r txccuti n of the decree under 
a. 530 of the Ciril 1 ncednre Code lSS” ahould have 
been refused unre the d -crcc had been once allowed 
the benefit of the tlircc year*’ pace under the last 
paragraph of a 230 of the Code of 18/7 and then 
tecame dead or unexccutalle If eld that there is 

» citLing iu the C«le ot 18S2 to justify the conclusion 
that it wa* intended to revive decree* which had be 
owe dead before it became law and that here the 
Ucrec-h Idem rifcl 1 having already become dead before 
the enactment of the pnifnt Oxl? the passing of that 
Code could n t bring that n,_Lt into exist race a pa in 
J lutharraf Begun? Ghalib Ah I L H C All 
13J distinguished. llUTOM 1)18 r DACLATIUM 

[HR 0 AIL, 388 

8 For mer application 

for execution under Act VIII of 1850 — In 
apjlicati n under Act 1 III of 18 9 for execution of 
a decree was rejected by the District Jnd~e on tho 
ground. tliat the judgment creditor had withdrawn 
from the f rmer application This order a as rev ersed 
on appeal and the case was sent back for disposal 
on its merits The Judge then held that Act X of 
1877 which had just coma into force applied and on 
the ground that tho drereo-h lder had failed to get 
rxirati n upon ! it former application dismissed the 
j etitnn 11 c Judge referred the cniO to the High 
Court upon the questi n whether he was under the 
circumstances at liberty to grant the apjlication 
field that he was The application should liavc been 
dealt with under the law which was in force at the 
time execution was sought The effect of the provi 
tons of s *.30 of Act X of 18/7 considered 11 r 
RADDI SUBBABEDDI V DASSUTPA PAJC 

tL L. E 1 Mad. 403 

0 Effect of linking 

off execution proceed tngi — Traced ure —A decree 
was obtained on the 10th July 1858 and applies 
lions to execute it were made in June 180- and 
January 18GG The last applicatnu prior to tho 
coming into operation of the Cml Procedure Code 
of 1877 "as on the 10th January 18"0 This pro 
cecdiug was struck eff Tho decree holder on the 
13tU June 15/ 9 arain applied for execution the 
dicree was transferred to S for executi in where cn 
objection that it was more than twelve years old and 
therefore barred by * 2 0 of Act \ of 1877 the 
execution proceedings were a "am struck off on the 
17th January 1890 Thlsordir was apjieaUd agunst 


CIVIL PROCEDURE CODE ACT XI V 
OF 1882 (ACT X OF lB17)-conhnurd 
and eventually on the 2 tb \pril 1831 the application 
was re admitted In J uue 1681 an application wa* 
made t tin. 5 Court for transfer of the case for exccu 
ti n to D which was granted and the case transferred 
but no st( ps lta' mg been taken by tho dicree holder in 
the D Court it w as (track off by that Court on the 19 th 
\n~ust 1 '-•SI On the 4th March 18S2(thejnd 0 mcnt 
del tor bavin" died mcanwhdi) an application was 
male to the 2) Court to rest re the jiroceeding* for 
execution arainst lua representative Notices wero 
issued and the 2nd June was eventually fixed for tho 
hearing Ou that day no one w as present on behalf 
of the deeree-hol ler (whose pleader hid died in tho 
meantime) and the case was again struck cff. On tho 
11th July 1682 application was made to restore the 
proceedings notices were issued and a day fixed for 
hearing and after numerous adjournments the objec- 
ti ns of the judgment debtor were overruled on the 
Bth March 1983 and execution of the decree granted. 
On appeal the Judge found that the execution pro- 
ceedings had been continuous throughout and that 
there had been no unreasonable delay m the preseen 
tun of tho execution proceedings. Held that execu 
tion of the d croc was not barred by s 230 of 
the Code of Civil Procedure Uiswa Sonax Chun 
CEB (iossTAUr C BIN AND A CnUNDER DlBINGAE 

VonrKAB Oob taut L L. It. 10 Calc 410 

10 — . the danse of 

* 230 of \ct \ of 18/7 which prohibits a auhsc 
quent application for execution only applies where 
the prewius application lias been made under that 
section and not where such previous application 
has been made under Act I HI of 18o9 Asi:ooT03rc 
Butt r DoontJA Churn Chattehjee 

[LL.IL B Calc. 604 8CLB 23 

1L Execution of de 

cree —field that tla^ words the last preceding 
application in the third cLinse of s 230 of 
Act X of 1877 mean an application under that sec 
tnn and not an application und r Act I III of 1859 
RAvrKisnrxt Beded 1L.R SAIL S75 

12 Former application for 

execution under Act X of 1877 — Execution of 
decree — Tuelcc years old decree — Statutes Con 
ttrvehon of— General nordt — Retrospective effect 
— The holder of a decree bearing date the 15th June 
1872 applied Dr executi m thereof on the 9th Feb 
ruary 18o5 the previous application being dated the 
27th November 1883 field that the application for 
execution was not barred by s 230 of the Civil 
Procedure Code Musharraf Begum v Qhihb Ah 
I L It C All ISO i llowed Gohich Chandra 
Mgtee \ ffarapnah Bell I L S II Calc Bo 9 
Bkatcam Dae v Daulat Bam I L B 6 All 333 
and Sreenath Gooho v 1 «joo/ Khan I L R f 
Calc B5C referred to Tufail Ahmad v Sadhu 
Saran Singh I Teeklg Rotes All JS8S p 193 
discussed and dissented from by UimiooP J Ttr 
JIauuood i7— The rule of construction being (hat 
a limited meaning can only be given to general words 
in a statute when, the statute itself justifies such 
limitati in the words any decree in the prov Iso to 
s °30 of the Civil Procedure Code must not be 
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CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP lB77)~~co*t,*xed 
construed ns confined to snch decrees as would ho 
batted on the date of the Code censing into force 
inasmuch as no reason lor so restricting the meaning 
ol those words can he found in the Code or is sug 
Rested by the tegisLtire policy upon which clauses 
sneh as the pioviso »ti question arc based This policy 
is to prercDt a sudden disturbance of existing 1 rights 
»n consequence of new legislation hut *t » beyond 
its object and scope to revive rights or remedies 
which 1 m v c already expired before the new Act comes 
into operation, and although the I egislature may 
retire such rights or remedies it can only do so by 
express words to that effect Jokiic Ram r Rase 
Din Lia SAIL 419 

13 — -■ - — • Decree for payment 

Of money — Decree for sale of hupolhec^ted 
property n a su.it on a mortgage — A decree for 
sale of hypothecated property made in a smt for tele 
apoa a mortgage bond a act » decree for the 
payment of money within the meaning of s 230 of 
Act XI\ of 1882 Pafeit Ckrrnd v SItthammai 
Pukhsh I L It IS All 2o9 distinguished 
RAM t'OAEAK IlUAOAT c SHBOBAIiAT R A I 

(L L. It,, 13 All, 418 

14. • Decree for tale 

of by potf ecated property iciitc/i alto made tie 
defendant personally liable in cate of vntvfficiency 
— Mortgage decree — A decree which directs the 
realisation of the decretal amount from the bypolbe 
rated property and if rasufTcient makes the defen 
Oaat rcnuio personally liable w a mortgage decree and 
not a diem for the payment of money within the 
meaning of a 230 of the Code of Cml Procedure 
Pam Cftaran Rhognt v Sheobarat Rat IIS 
16 All 419 followed. Hart v Tara- Pratanna 
JMXergee I X 2! 1 1 Calf 729 distinguished 
Joyemaya Past v Thack oifiam jDati ILK 
21 Calc 473 referred to EA«t. llawtiDtn e 
Leishsa Bnsouoo Rot IL.ll 25 Calc. 680 
[2 C W IT 118 


16 


Decree for tale 


of mart gage l property making the defendant 
j enonalhf (table incase of sntvfficiency — Mortgage 
lerrte — h mtlahon Art f-Vt of 1679) tfh II 
art 17 J rl 4~ Step v out of execution — Apphca 
t on for fuse — Application to re near the order str it 
»g of the execution fate and to restore «t to file — 
A decree winch <1 recti the realisation of the decretal 
am not by sale Sn the first Instance of the mart 
gaged pro per lira and afterwards from the persons 
an l other properties of the d fesdants, i» a mortgage 
itrrrrr and net a decree for the payment of m nry " 
within the mr»nwg t> f * 230 of the Ciril Ttcffdarc 
(j le Pom Cham* Bhagat t Shtoharat Ra 
1 L n IG All 41 1) and Pa it JTWodor r 
An i « m* etna Pay / L p 25 Cafe 690 
rsferrt t to and f Unwed ATowrnureA Rather t 
r<rti r / I R, 20 Mod 107 dissented frrjn. 
Dntee ft t h T Chuflerdkoree Clondkr* 14 7 T 
R 209 1 Jl L p 5 /j note and J'nnntitrree 
**>”' V* C>*,A*r Tame 21 JT P SOS 
dima^ubpJ haarte* ‘Sara I’amrr r JrootK 
w*ta Kan Kimhi L fL.IL, 27 Cole- 285 


CIVIL jPROCEDTTEE CODE ACT XIV 
OP 1882 (ACT X OP 1877 )-e»ftW 

18 Hypothecation 

decree— Construction of document —A decree erst 
passed on the 5th March 168 f based on o. compromise 
between the parties The decree was foT t he payment 
of certain auras of money by instalments and further 
went on to declare that The property in the bond 
remains hypothecated as before The defendant hare 
no power to transfer it If any other person brings 
to sale the hypothecated property in satisfaction 
of the debt due by the defendants the plaintiff shall 
have power to take ont execution of the decree 
without waiting for the instalments and to cause the 
hypothecated property to be sold by auction Melt 
that this was not a simple decree for tho payment of 
money such as would come within the pumew of 
a 230 of the Code of Cml Procedure Jankt 
Prasad v Baldco Sara in I X £ $ Ml 216 
distinguished Chandra. Sath Dcy r Bvrrcda 
Shoondnry Oh Die I L St 2 2 Calc B13 and 
Lai Sehary Singh V Jlaltbur Rahman I L P • 
36 Calc J66 referred to Pabaiwas Sjiou 
r Nazi ain Das I L. R. 22 AIL, 401 

17 Due diligence in execu 

tion — Execution of decree — Limitation — Die cm 
eluding clause ef a 230 of Act X of 16i7 refers to the 
question of limitation net that of due d>b Mice 
Where therefore the decree-holder had nit on tho 
last preceding application under s. 231 of Act X 
of 1877 used due diligence to procure complete satwfac 
tion of the decree and Act X of 1877 had not been in 
force three years —Held that the pwrniwi of the 
third clause of s 230 of Act X of J8i7 were appb 
cable to a subsequent application under that sccti «t 
8 on an Lai r Kabjm Bakhsu . 

[LLE 3 AIL 281 

18 Application for fcxecu 

tion not made under the Cml Procedure 
Code 1682 — Decree — Application for rriwW* 

— Limitation — On the 1st June 1SS0 aofral d>* 
cree holders applied to the Subordinate Cml Court <>T 
lamer for execution of their decrees They bad 
taken nut execution several times previously the 
date of ihoir fast preceding application* being 1*‘ 

3 one 1877 The bnbonhnato Judge was of opmcwi 
tl at the application* were barred a ruler the tart f J»o*e 
of a. 230 of the Cvtl Procedure Code Act V of late 
On hi* referring the cases to the High Court — o fM 
that the applications were net barred jownurfl ** 
the previous application* for execution had not brvo 
made under s. 230 of Act X cf 1677 tl at Art » t 
brine then in force Avayduat Cmntui r DuriR 
Chand ILL 6Bom.,24S 


Q On the 3rd Ju® p 

1870 an application waa made for cscrotlnU at a 
decree paiwd m 163d and up n that 
certain property was aUarhwl On the 23rd Ort W 
f llowinx the prreeeding* were stroek tfT •" rr . 
howexrr being made at the «nw time that tw » 
lacbmmt alvniU ct>nltaue On the 3l«t Vocop 
28*0 the decree lx Jder applied thst the p^prnJ 
under at taelment shunt 1 t«e a 13 The l**t | ,r<v T_j 
lug apjlieaticn fr rxfcutnn prerlooi to 'he 5 
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CIVIL PROCEDURE CODE ACT XIV 
OF 16S2 (ACT X OF 1877) tinned 
June H*«¥uiiul <n tb Mb 1S77 It 

«m I i*1m 1 tl t ll | n<« bn i of* n tie appli 
r»ti tt» f tl* 11 t II ffti her l^M) a id 3rd June lr< D 
w re lamil unlr 230 f the t xle f Cud I*r cc- 
dnre It 1 1 1\ it tl codings were n t harreil 

inasmuch a tl irniu aiphcati jj had n t been 
male under* 230 f the C <1 Ana drat CAimif;» 
iml x Tenter CA<i»<( I L R 6 2- la 

f 1! wed. II Id aU tl at the apjl «ti n of 3rd 
J) ftn>l*r )SM) c old n t b» treat oil U a fr<*h appli 
rati 4i f r <x rut i n within the meaning of the third 
)«ini~rarli f the aerti n referred tu. I ABACI lire) 
r Ki ueb Sir** Dabee 0 C L-R. 2 

30 . Application for exe- 

cution of decree — L m tot i — R ' »nd rthers 
olUinc 1 a »im| 1 m u<y 1 cree a *«n*t It S and 
an ther on tb -Uh 1 kibruaxy 1681 On the 
_nd of May l*’!. ] nil ui apphcati na for cxecu 
tl nlni n Is n onitureasful tiiedrfteluld re male 
an an hcati n for til uti n in c nsoiuei ec of a Inch 
cirUm jn petty f the ju Inurnt-dait* re a a* 
lacht L That aj pJicat n a aa subsequently struck < it 
l y the Oort th att cl mrnt be in,. maintained On 
tl e '"lb of March 1* ‘3 a farther appl cati a for exe- 
cuti n wa mad Held that whether the appli 
c two of the th of March 1TO3 water was net merely 
a rontinu ti n f tie f nner apphcati in of the 2ml 
(f May extent! n of the decree was barred 

by the rnl prescribed by t 230 eif the Code of 
Cird Po'-ecdurc Bam Newax t 1 Atf ChArak 

[LLR 18 All 49 
2L — Granting of applica- 

tion for execution of decree —An apj hcati n 
fur cxecuti n of ad crec which was more than twelve 
year* old liuur been made on the ltlh August 
1650 under ■ 230 e f the Cede of Civil Procedure 
an order was mad f r tbe attachment of the move 
able pr perty of the judgment debtor J»o moveable 
property having been f nnl tie Court was asked 
to attach La immivcalle pre perty bat refusing to 
do a) struck iff the juocecdings The application 
for execution liaving been renewed on tho 13th Sep 
tember 18S0 It was held that the former application 
for execution must be treated as having been granted 
within, the mfttnuug cl a C3Q of the Code and 
consequently tliat tl e further application was barred 
under that section the decree being more than twelve 
years old Afbansessa CnowunnA'u r Shaba 
pci rat ah Ceowdiiey 0CL R 321 

22 — htw of notice to 

debtor —Where an application to execute a decree 
of 18f2 was made under i 230 of the Code of 
Civil Procedure 1877 on the 14th of December 1877 
and a t rtice was issued to the judgment debtor und r 
• 243 but no further steps were taken — Held that 
a subsequent appl cation made within three years 
from that date was not affected by the twelve years 
rule as the last preced ug application lal not been 
granted within tl e meaning of s 230 Cdeboata 
c Ajppasaui Attar LLR 6 Mad. 172 


23 • 


Tra n e/e , 


decree — Due diligence — The transferee of a decree 
applied while an application by the original holder 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877 )— continued 
cf such decree to execute it w as ren ling to be 
all iwc 1 to execute it The Ciurt in accordance with 
s, JL of Art \ of 1S< 7 dircctid uitiee of the 
transferee’s application to be guen t> (he trans 
feror an 1 the yu 1 incut d bt ir Tho trat sfcrec faded 
to pay the Court fte leviable f r the issue of such 
net ice an 1 tl c Court dismissed his application 7 ho 
transferee subsequently made a second application 
to be alliwel t» execute the decree Held that 
such apphcati n coul 1 net be r jcctc 1 with reference 
lo s ..JO if Act \ of 18(7 in the ground that 
due ddtginco lal not been used on the fornirr ap- 
plication to pncuri c inplitc sstisficti n of the 
deer c 1 icnuse such npj licution had vet been grante 1 
and tin rtf re the qu stion w better m th list 
preeding appl rati n due ddigtnce was used to pro 
curt such sitisfncti n diln t arise feADiK \Li 
KlIAX r Mchauxas IIcsait KiiJV 

[I L. R. 2 All 384 

24 ■ • Tits ng of the 

Act — Mean ng of the exjrettcn granted «» 
e 230 — Under s 230if Att X of 18/7 mi apphea 
tnn for cxccuti u is said ti be granted when 
it is made regularly and formallv The exj res*n >u 

granted iseq n valent to the expussi n adi i ttwl 
as used in a 21o Where tlirfore an aj {hcation 
f r cxccuti n under s 230 of Act X of 18 t is 
not granted a subsequ ut regular and f rmal 
apphcati n under the same section may be allowed if 
wadi witlin time Pfwsn An r Sohosidaija 
Dad ee LLR 8 Calc 207 10CLR 111 
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Meaning of 

granted — Under s £30 of the Civil Priceduro 
Gido after a decree is twelve ycirs cld there is a 
prohibition against its bcm 0 executed mere tLan once 
— » e an apphcati m f r executim should not be 
granted if a previous application has been allowed 
under the previsions of that section Tho mere 
film" of a petition with the result that the of plica 
tun contained in it is subsequently struck <ff is net 
granting an application within the meaning of 
s 230 of the Code and ss 245 248 atid 24 j 
show that there is n broad distinction between admit 
ting an application for the purp ae of issuing nntuM. 
to the other side and of hearing the objccti ns that 
may be urged and a decision of the Court as provided 
in s 249 In 16C5 a decree was passed for a sum 
of money payable by yearly instalments fra period 
of sixteen years Down to March 18/7 various 
amounts wire paid on account of the decree In that 
application was made for execution < f the 
decree the result bcin D an arrangement for liquida 
t'on of the amount then due which xvaa confirmed by 
the Court A second application for execution was 
mad on the 9th March 1881 the decree then being 
more than twelve years old All that was it me w ith 
reference to this application waa that notice to appear 
w« Issued to the judgment d blur's representatives 
and subsequently a petition was filed notifying that 
an arrangement had been effected under which a 
tain sum had been paid by one of the said repre 

riVw*v m ^ tl 8 f , ac V on °* the cla ® »®Mwt bun 

and that the other had a-acid to pay tbe balance by 
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OIVTL PROCEDURE CODE ACT XIV I 
OF 1882 (ACT X OF 1877)— continue l j 

yearly instalments Upon this the application for 
exccuti b was struck off On the 5th March 1S83 
aw t her application for execution was made notice to 
appear was issued and after tins notice a petition w as 
put in intimating that an arrangement had been ccm« 
to and praying that execution might he postponed 
whereupon the application was struck eff Again on 
the 31st March 1881 the decree-holder applied once 
iv re for execution of the decree Utld that neither 
the prcii us a) plication of the^th March 1881 nor 
tl at of the 5th March 1883 could properly be said 
to have him grauted within the meaning of 
s *30 if the Civil Procedure Code and, under 
these circumstances the decree though twelve years 
old and upwards was net barred by that section and 
the application for execution should be allowed. 
Pabaoa Kuab t Bhagwaw Di» 

[L 1 R 8 AIL SOI 


- Ttrtlre years old 


decree — Vrniiinyof granted — A decree passed in 
April 18(2 was kept alive by various applications for 
raeeution up to 18“ 3 In February and December of 
that iear two auch applications were mode but the 
prrcoedings cu both occasions terminated in the ap 
plinti >i» being struck off without any money being 
realized under the decree In Loverobcr 18S4 the 
decree h 1 ler again applied for execution the appli- 
cation being the ivrst made after the decree had become 
twel e year* old and being miulc within throe years 
frtrn the pissing of the Cml Frrrcdure Code I8S2 
Held that the application must be entertained in ac- 
c ribince with the ruling of the Full Bench inHt/tbar- 
raf Begum v Oisbi Alt I Jj X ff All 189 
Tvfttl Ahmdd ' Sad bo Saran Singh Weekly 
Antes All 1885 f 193 dissented from Jokhu 
Siam v r«m Dtn I L X 8 All 419 referred to 
jVr Mxn MOCin J tliat the previous cxecution-pro 
cowlings initiated by the applications of February 
and December 1853 haring terminated in those ap 
j Imtions being struck eff it could not be said that 
the npphcati ms were granted within the meaning 
of a *30 f the Civil Procedure Code Baraga 
Kv r \ Bbogt on Dm I L X 8 All 301 refer 
rrdt K am ad U ah r Kam Datax. 

[LLE 6 AIL 530 
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• Application for eae 


cut! on of decree— Limitation — Subsequent ap 
plication to execute tbe tame decree — O ranted. 
A/can it? «/ — Cirtl Procedure Code * 235 — The 
labswjuent application to execute the same decree 
mcnti nttl in *. 230 of the Code of Cml Procedure 
mean* a substantive apphcati n for execution in the 
f m> pr •senbed by a. 235 ftheCcd* Hence whera an 
apt heat a f r execution in accordance wilh a 235 of 
the Cl 1 as bem made withm the period of limita- 
*i i jT-scnt l by * 230 and has been granted that 
Is e*w t» i ha» been ordered in meerrdancc with the 
prayer f tl d free h Mel's apj heali n the right 
f tl il nt I 1 1 j to tblain execution will not 
necessarily if d frainl If by rearm cl cbjeetvns 
no the part f tl in Ignient d<t tor rr action taken 
Vy the L or* tW ratin' f r wtlrh the d cree 
inJVr «» o t rrep« tmlle float «mj Miou of the 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 2877)~oojifii)uerf 
proceedings in execution initialed by the application 
under b 235 above referred to cannot be obtained 
within the period limited by s 230 Further appli- 
cations of the decree holder to the Ccurt executing 
the decree to go on from the point where the crceu 
tion proceedings had been arrested and complete exe- 
cution of his decree would be applications merely 
ancillary to the substantive application under * *35 
and would not be obnoxious to the bar of e 
Delhi and London Bank v Bully Weekly Lola 
All (1893) p 124 overruled Rah w AM K^ak r 
Rnui.CnAVD LL.K. 18 All via 


- Application 1o 


2Q — ^rpiivai.v,, 

transfer decree for execution— • Granting appli 
cation Meaning of— Irene of process —An appli 
cation to the Court which passed » decree for a certi 
fiesta to allow execution to be taken out in Mother 
Court is net an application tor the 
decree within the terms of > TO of the Code of Civil 
Procedure The 'granting of an application nnder 
that section includes the issue of I 
t«m of tha decree. Sihoh Bra c 1 Bikes 

bub Bah ubjes LER., 16 Calc. 744 


- Extent on of decree 


-AWo/iOH.-The term * application to ««'«£* 
decree m the third paragraph of « -30ot the Code 
of Civil 1 rocedure means wi> applicatiofi to exccu o 
a decree It is not confined to lb* last 
preceding the expiry of the period of twelve vm* 
from either of the points of tune mentioned in c! (?) 
or cl (i) of the same paragraph of the section above 

mentions! Baraga kitae * Megvon Bin 1 ' A 

R 8 All 301 distinguished J?omodA^rv « 
Dayal X L R 8 Ml I3C > ]»’•«§ 

Bai r. Farcati XE-K. 


- Order patted 


more than U.'lre year, from decree on 

o»if Oi the a> »>; «»to ‘"‘''j 

passed after twelve years from the * If. a! before U'» 
c ranting an apidicati n for eserutim mtAobctorei 

JiOATR \ ibabava BIECTE VrutA A-rnin w 
Akwabasu Attab L E K. o run 

-Second application*^ 


jn -ecconu “*'A'“-~y- . 

elocution of decree --FW«rc ta 

I ir rath H.”. »»" 

birr «( irnL -whrati n prsvloe 

liad cLpsed tbry «*d 1* ^ iHLrotlrM t 
tl at certain ether r r ,°.V cnee fled h 

■mtht hr •«..! ri u 1 • !■< ” K'/uS 2Z W l < 
tlnrf rat »J J hrot« 0 * n 1 J’*” *V .T. A ^ **• 

released. Bttd tbst cxecatl a el lb t a 
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civil, procedure code, act xiv 
OF 18S2 (ACT X OF 2877j-«irf»<w<rf 
hml l v hmUtm Pr r«|\ rr J — Lnlcr 
v 230 of th Li il 1 r-oednr C A it «m ntendiJ 
I ) lie I rgi 1 tur tint a 1 •ereo-li 11t » flint, to 
rcccntc a derr l*t 1 m rc tl an twelve years l tfore 
»1 nil 1 1 t e | p rtinitt t m oito tint Jrctit 
and tl «t if l e f il t saliefj it on that »riliration 
•nj turtl n ■] jlicat ■nlwortnfi b«T d Sbeemth 
Goouo i U ooy Kmt 

IX I* It, 7 Calcx. 650 9CL.lt. 334 

HI Decree — Txrrm 

I on — Derr e n re Han tirelrr *Mn old — Limilt 
I •. -An ■pjli'mti n f r execution if a d true 
<1 tamed against the jud-ment-d Mor in IB 0 i u 
] resented by tbe applicant on th 20th January 1835 
tH-Tcral previous a plicati m for executi m had been 
made and the last two rit <n the 2*Hh July 1881 
and 29th June lbS* had been granted. Tho judg 
ment-d»l t ir wm arroted and brought bef rc the 
■Court. He contended that execution of the decree 
waa barred. Both the lower Court* were of opinion 
that th decree mini barrel and allowed cxecu 
tl n to issue On aj peal by tbe jn lament, debt or 
to the Ht^h Curt —J(etd that the a] 1 lirati n for 
1 1 ecu t ion was t» late A* there liad been an 
aj plicati m made and printed on the 29th July 1831 
nnler the Cole of 18 7 and tw tire year* from tho 
date f tl e d x-ree would have elapsed before J une 
IBSo the apphrati n in qucxti m«u barred and wa a 
n t sated by the c Deluding clause of a 230 of the 
Cde (Act \I1 of 1882) MoTicmxD r Kbijii 
riKAr OoiteiB X I* H. 11 Bom. 624 

33 — — Execution pro 

teed nlt—L m tation.—Ao flprhcati n was made 
an 1880 for executi in of a decree lated 18.3 lu the 
jnterraJ or in October 1873 the ;a<l ’meat d bfor 
was arrested on an application in executi m by tho 
dicree-hilder but executi m was not pr eeeded with 
further Held that an applieati in made in 1836 
was time barred under a. 160 of tho Code of Ciril 
Procedure Patcjima r Muse Ueahi 

[LLR 11 Mad. 132 

34. * Finality of order made 

in execution proceedings — Decree payable Ij 
t n lafmentt — In 1868 a decreo was obtained for 
111 100 which provided that tho amount should be 
paid in instalments the firit instalment being R200 to 
be paid at the end of the first year and that the other 
Instalments should be It 100 at the end of each sub 
sequent year and that in the event of failure to carry 
this out and 2| ramths after the falling dne of the 
instalment tho while amount should be exigible in a 
lump *um with interest at 8 annas per cent per men 
acm In 13. 7 the decree L Hr applied for execution 
of the decree asserting that EUXtind been paid up to 
that time by five imtalm nts one of R-u0and f .ur of 
11100 each and that default had been made in pay 
went of the fifth instalment of R100 and he asked 
ti recover the whole amount duo on tho decree ISo 
order was passed on this applieati m and eventually 
the case was struck cfT In 1880 the decree-holder 
again applied for execution of the decree upon the 
same grounds as those upon which the prelims 


erVTD PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877) -continued. 
applieati in was basr d ?» otiec was issued and served 
an 1 a warrant issued f r the arrest of the Judgment 
1 bt r but eventual l\ the ease was struck tff In 
1^83 t) e decree lioldif on the same grounds made 
an tlicr application for execution It was contended 
1 y tin. judgment d It >r that execution was barred 
l>v s. 230 of the Ctiil Procedure Code inasmuch 
as no Instalments had been paid and even if they 
hal been paid they could not be recognized not 
haring been certified II Id that tho proper time 
frjm which to reek n the limitation of twelve years 
was the fifth year from the date of the bond the 
wh le claim from the beginning and the order passed 
in 16S0 having gone upon that basis that the Court 
could n t godi eh in d tliat order and that consequently 
the decree holder was within time and might tako out 
execution Kakji Mal r Kahtiia Lal 

[LLH. 7 All 373 

3S ■ ■ ■ ■ Interlocutory de 

free — A decree for possession and wasilat having been 
made in 1B;4 it was by an oriLr in January 1831 
directed upon the report of an tmeen that the decree- 
hill r should recoT er a particular sum for wnsilat 
On the 14th March 1881 the decree holder filed a 
petitnn praying that certain properties of the debtor 
su-ht 1 c attached and sold and the proceeds applied 
in payment of tho wasilat Held that under s 230 
of Art \ of 18(7 the applieati in of 14th March 1381 
was n t barred The decree of 1854 1 so far as the 
wasilat w as concerned mi Jit bo taken to be merely 
intcrioentory and (lid not become final until January 
1831 Basoda Scsdabi Dabia r Ferobssov 

[11 C L R 17 

38 — Order directing pay 

me-at of money at a certain date— Decree pay 
ahle It/ lmtalmenf* — Fxeruhon of decree — The 
parties to ii decree presmted a petitnn to the Ciurt 
executing tho decree stating that it had been a -weed 
between them that the amount of the decree should bo 
|>ud by ten monthly instalments of R500 each The 
C rart made an order directing that such petition 
should lie filed Held that this nrd r did not amount 
to one lirocling payment of money to be made at a 
certain dite which would give a fresh pen id of 
hmitati n under t 230 (6) of the Civil Procedure 
Cido Bil Cbabd r RAomrsATU Das 

[X L R 4 All 165 

37 • Ztmilalion — Ex 

ecut on of de ree —A Jadwnen* debtor on being 
arrested In executi in of a decree presented a petition 
asking for fifteen days time to pay the amount of tho 
decree and t! e decree holders c inseuting tho Court 
made aa c r Jer in the terms Let the petition be filed 
Held that tbia order did not amount to one directing 
payment of money to be made at a certain date within 
the meaning of s 230 cl (4) of the Civil Procedure 
Code Dal Chand v Raghunaih Dae I L T 4 
•dll is 5 followed Joooimifimoo Das i Hoar 
Uawoot LLR 10 Cilc 16 

38 Obstruction to execu 

tlon of decree — Fraud —The respondent ns plain 
tilt iu a small caus suit m 1807 obtained a decree 
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Civil. PROCEDURE COPE ACT XIV 
OP 1882 (ACT X OP 1877) -continued 
against the husband of the petitioner grate deceased 
f tic decree was kept slice till 13th December 1876 
when the decree holder brought a suit to eet aside 
certain alienations made by the judgment debtor 
and alleged to he fictitious and fraudulent Daring 
succeeded in the suit and in rendering the property 
alienated available for attachment under his decree, 
the respondent «f*am applied for execution »n 18;9 
but not against the property fictitiously alienated 
I nstly the respondeat applied on September 28th 
1880—- mire than tuclie years after decree — for et 
ccnti in against certain immoveable property of the 
jmlgmi nt debtor other thin the property fictitiously 
alienated tn the petitnner's possession Held that 
having regard to the fraud of the judgment debtor 
the a| plication w «s not barred by s 210 of the Code 
if tn ill Pr ccdurc VmtATCN* Astmax r Sm 
bavkajia rAKEii LL K. 4 Mad. 292 


39 Eroding service of war 

rants — tslat/tny execution — Frit* l— A judgment 
il bt r ah thrash able t> pay his judgment debt 
Itsh nestly evades payment for mire than twelve 
years by eludm*” scrure of warrants and mating 
applies! i in to the Court (which h d the effect for 
tk tim of stijiug execution) tu guilty of fraud 
vithm the meaning of s 210 of the Code of Civil 
Imre lure Pattakaba Ann am ala t aogVDAV « 
ItAVo-ASAin Cuetii IL R. 8 Mad 305 


40 Decree Preten 

1 on nf execution of t g fraud — \ judgment debtor 
m seeing the Cmrts bailiff nppr orb hi* house to 
attach his pr> petty left tho verandah went inside the 
house chained the door and refused to open it a hen 
c»U d on to do b> by the bailiff Held that the con 
duct f the judgment debtor amounted to a prevention 
by fraud of tho cxccutun of the decree within the 
meaning of a 230 of the Civil Procedure C*le, 1832 
IfJUOB Jatha c Males Bawasaheb 

(LI* tt 9 Bom, 318 

AX. • Execution of 

decree prerenfed tu fraud or force of ju lyment 
del tor — Per od of limitation — -Where a judgment 
debtor knowing that a warranto# attachment had been 
t sued a-ainst hia m veable property locked up bis 
l use and so prevented the nnvcntal pn perty therein 
from (wing attset cl — /f>fd that his action amounted 
to fran 1 w thin tho meaning of a 230 of the 
Code of Civil 1 meed a re In order to obtain the 

benefit of the proviso in that section it Is not neees 
•ary that a judgment rrcditur should prove that the 
fraud of the jud 'mcnt-dcl tor continued so a* to pre- 
v nt x cuti n i f the decree at any time I raud 
w f re n t) part of a ja Iptnenl debtor give* a 

new t rt _ i i t f r the ptnod of limitation an l 

an aj j 1 as f r tb t -cut onof a d cccc m.ty be 
pram t at • y t » w tl in twelve years after the 

date A *1 1 * jud n nt-d (tor I as by fraud 

<rf t if pc 1 I rsmition f a diCT'C 
’ tvKATta I non* * fnmr 

11 1* R. 23 Mad* 230 


CIVIL PROCEDURE CODE ACT XIV 

OP 1882 (ACT X OP 1877)-eo»fin«eif 

s 232 (1859, 8 203) 

See FxECDiroK or Decree — F xpcflTlO’f 

BY ASD AQAIN3T KEPBESENTATtVEi 

fU«R3 Calc 327 
L Ij. R 3 Calc 371 
20 W R 61 
ILB.I5 Calc 371 
See Tbavsseb of pKorERrr Act 8 131 
[LL R 24 Bom, 502 

J Assignment of decree — 

S 208 Act VIII of 18*9 put a party t> whom a 
decree is transferred into the position of the original 
decree holder and entitled him to hue tie deeret 
executed as if application were made by the ordinal 
decree holder SnAJUNOiVD SCBUA r SnuMnnoO 
Chchdek Das 3 7 W IL 20& 

rj „ — Ctrltjl ate here* 

ti tu of — Dndcr * 208 Act VIII of 1859 it was 
not essential that a certificate should in every in 
stance bo obtained by a representative bef re lie can 
be allowed to apply for execution GovAL^MK *” ® 
V Gopalchuvder Chfckebbctts 7 w 31., 3DJ 

3 i P oictr of Court 

to tehtek decree hat hem transmitted — Thea-signeo 
of a decree should apply to the Court which passed 
the decree and not to the Court to which the decree 
had been forwarded under s 285 Act VIII of 185 
for execution for the purpose of being substituted la 
the place of the original deerrr holder Tht w w 

Court m s. 208 Act VIII of IS-9 did mt 
include tho Court to which a decree has been 
transferred for execution SnE 5 *i A1, A T £l „ „r 

1I.bd.k 3 Lit IBAXin MVS* 

4 .... Ttghtof att>9*tt — 

A person claiming to be tho as i mee of a deer** 
should apply for recognition of 1 is title to the C nrt 
which pron ucred the decree and fur leave KiU r 
s 203 of the Civil Procedure Code t> hare his 
name substituted m lieu of that of the jlvintiff •* 
mail TAX ID Ahmed Baecciia r hA'MK taiau 
A im in. OEom.-ia 

PBAMJI KC9TAMJ! t PATASSIU PfSW^I^ ^ 

DiicisnooT c Mahomed Taiam Au.ee 

(4 Xir W* uv» 

Kasib DrESH c FEAtnDgsa ^ aA11 ss3 

See A«m Cncvottt R^vewe* v OrRU 

psosrwNO MrsewEX 1. 1* TL 27 Calc* 463 

k Appeal — itt 9*ei 

-Ob*. ■ It 

.ppm! Up f-’D ,» prfrr pan «» In- « JD® 

} lace of the original Wr i-li Uer )I»# NiU '* 

1-IVOn r I APtlA l 8ASAD .. ~ „ 004 

[4RIaIL,A C 200 13 VT "* 

B, r«,«« Br.rom ' 0 ^40 

Ytrtyen ^ 
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CIVIL. PROCEDURE CODE ACT XIV 
Oh 1682 (ACT X OP 1877)-co.i( stierf 
0 — . — — I ijhl of alliance — 

Where S f>! i»incil a Ireree f r p^sscssi n a~i»inst 
p Hit person in po o» i n and subsequently In a 
•nit tr nclit 1 v J 1 tli mins the (roperty against 
i » (1 'nrt «ii fi. nl in tlit term* c f a t tnpro- 
tmse where l y S eon.ent< 1 that J P sluwl 1 tit 
tnte li decree — II rid 11 at J P m entitled 
under a. 208 Cl il Procedure Cod to recover 
p nmi »i in exornti n of V* decree fn m D P 
ahlmn-h J) P Ind n t been made a party to the 
attend amt Door o A PAR HAD btaOU T ITALIA 

Jraortaarn I zesuad 

p. N 34 Ed. 1873 31 

7 • Crow deeree* -— 
Where a party who ani'TK 1 over a decree was I alle 
under t rr ail tree fer a ro nsiderable ran to the 
jodgmrcit-d l tor — If rid tliat nntil the reiptcliTe 
jiak l lira of the two partita had been uttled the 
Ctnrt wai justified in refusin'* to all>w one of them 
tiu.ni tie decree to a tlml party J ODOOxATu 
1 or r 1 am Busin Cuumtnoee 8 W R. 202 

8 P eeognihon of 

tramfer by Court —A C<nrt charged with the 
extent! n tf a decree lias no other discretion with 
regard to n ticing a transfer thereof than that which 
u-i ren to it by s. 209 which only applies to cases 
w hr re the transferee can and d cs come forward to 
claim execution frr 1 lmielf instead of the orrnnal 
decTre h lder Bwabut Ciicvder Pot r liArra 
Ait 1 UAJf lOW H. 354 

9 Recognition of 

Iran if rr J? Court — A party to a tint can enforce 
any decree 1 e may grt as a matter of right but an 
ns ignic <f such deeree can only do so after obtaining 
the Court » permission which depends entirely on 
the Court s discretion An assignee therefore is not 
in the same pcsiti n as the cn inal decree holder and 
is not entitled to hare the ssme privileges SuAJIA 
1 mix) Dctt r Bobit Ciibndzr Hose 

[15 W It. 283 

10 T ght of amgnee 

to execute it — Om lit on to mate formal applt 
cot on to execute it — Prror not affecting the merit* 
tf eat — Where there has been an assignment of a 
lecree pending proceedings in execnlion taken by the 
decree h lder there is n thing in the Code which 
debars the Court from recogniz ng the transferee as 
the person to go cn with the execution even if he 
hat omitted to make a formal application for cx 
edition such emission being merely an error of 
procedure and ntt an error affecting the m r»ts of 
the case Dwab Baksh Sirkar e FatikJah 

[X L. R. 20 Calc 250 

1L Furchaiert of 

thare m decree — Quart — Can the purchasers rf a 
share in a decree be added upon the record under 
Act 1 III cf ISoO a. 203 as cc decree holders ? 
SERTArtn Ror v An IIossein 24 W R. li 

12 — — Tramfer of 

portion of decree-— Execution of decree ly tram 
ferce of portion of decree — I. i legislative prohibi 
tlon exists to the transfer of a portion of a decree i 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1877)-conA*«ed 
and rrnri led that the whol d tree Is executed, snd 
tl e rights of all parties inti rested are eared for 
there it no objection to the transferee being allow ed 
to carry on the exccuti n j rocecdin^s Seetaput 
Poy v Ih Home n SI Jl F 11 dissented from 
hianORE Ciiand Biiakat r 0I8DOUKS & Co 

[IL.R. 17 Calc 341 

13 — • - ■ - Asuanmrnt of 

decree by one of tiro decree holder! valid — There is 
no pr 1 ibiti in in law against one of several decree 
holders assigning his interest tinder tho decree 
He! I tliat the assignee is entitled to execute nnder 
s 232 unless the judgment debtor can show that 
inch a proceeding is prejudicial to his interest 
JIcTnmARATAirA Reddi ti Bala Krishna Reddi 

[LLB 19 Mod 308 

14 -- ■ Execution of de 

eree by amgnee of decree holder— -Execution of 
mortgage decree by purchater of port on of mort 
gaged property — A decree haling been obtained 
upon a mortgage against two judgment debtors tho 
joint owners of a certain mehal which was subject to 
the mortgage and which was declared ty the Court 
to be subject to the decree in the event of default 
being made in payment of the mortgage money tbo 
8-anna share of one cf tho debtors was before execu 
tion had been taken out sold at auction under Bengal 
Act \ II of 18C8 and purchased by the appellant 
Subsequently the decree holder having attempted to 
execute the decree against the share so purchased tbo 
appellant in order to protect the share which he had 
bought purchased the decree himself and proceed <1 
to execute it against the remaining share in the 
hands of the jn Igmcnt debtors Held that the ap 
pcllaut as the tronsfircc of the original decree holder 
was entitled to execute the decree personally against 
tho judgment debtors and also in tho event of their 
making default in paying tbo amount due under the 
decree to proceed against the share of the mehal still 
in their hands and further that if by reason of it 
being necessary to sell the remaining share of tho 
judgment debtors any equity should arise between 
them and the appellant to have the decretal money 
distributed over the whole property mentioned by 
the deeree that equity must be enforced by an in 
dependent suit BafeR C It UNDER JI undue r 
Baixanto Bath Ror 4CLB. 158 

15 Execution of 

mortgage decree by assignee — Separate suit — By 
a deed dated 2nd July 1876 F mortgaged properties 
'N s 1 and 2 to A and subsequently by sep rate 
deeds lie again m rtgaged tho same pr pcrties re 
spectivcly to B and C C afterwards purchased Y ■ 
equity of redemption m property "No 2 and on the 
li-th JSorember 1SSO A obtained a m rtgage decree 
against 1 which he sold to B who now 8001*111 to 
execute it C was merely benamidar for B Held 
tliat on B consenting to alljw property 'No 2 to be 
first sold free of all incumbrances it w as necessary 
f r B to proceed by regular suit Iakoob Ali 
C nowDHBY r Tam Doolal 13 C L. B, 272 
* Application of 

transferee of deeree for exeeut on dtiallotced— 
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CIVIL PROCEDURE CODE ACT XIV 
OP 1SS2 (ACT X OF 18Tl)-conttnued 
Omission to give notice of application for sub 
sl datum of names — Title of assignee — The holder of 
r decree fir the sale of mortgaged property having 
transferred the same to 21 by registered instrument M 
transferred the decree to other persons and the co- 
transferees applied under 6 232 of the Civil Procc 
dure Code to hive their names substituted for those 
of the oriental decree holders The judgment debtor 
opposed the application on the ground that 31 s 
name had not been substituted for the names of the 
original decree-holder* who had transferred to him 
It appeared that no notice had been issued to 31 nndcr 
s 232 of the Code that he was dead and that his 
legal representative had not been cited as required by 
law The application was allowed by tha Courts 
below Held that even assuming that the judgment 
debtor had a locus standi to raise tho objection that 
notice had not been issued to the applicants’ trans 
ft ror he had no possible interest in the question and 
ould not be prejudiced by the passing of the order 
that it was not necessary to cite the representatives 
of the transferor and that the order n t being one 
upon which execution of tho decree could issae but 
merely for a transfer of names the objection that the 
transferor had not been cited under s 232 was not a 
aul stantial on* Held that it could not be said that 
where a decree has been assigned by one assignor to 
Bother the substitution of his name on tho record in 
lien of tint of the original decree holdir was a con 
dition pm rilent to the assignors passmg title under 
the assignment Gilzabi Lax r Data Ham 

[L L. It., 0 AIL 40 


20 Transfer of decree 

for execution lv operation of lair — Ct rtl Procedure 
Code Act 3.11 of 18^2 s 232 — Right of procedure 
— Execution under Bengal Act YII[ of 1869 and 
let J III of 1 — Uponthcdeath of the full owner 

them ther took out probate of a will In which si c was 
appointed cirentnx Tbs will was afterwards dis 
puted bv the minor s >n of the testator and probato 
Wns ret ked but while the mother was in p-wscs 
sion of the estate as rxccutnx she sued and obtained 
a decree for rent under Bengal Act kill of 1W9 
t>pon tho application of tho minor for the execution 
of the decree — Held that the minor was in a p< si 
two to execute the decree his succession to the estate 
t f his father bring a succession or transfer by opera 
ti n of Jaw within the m -aning of a. 232 of the Cods 
of Civ il 1 roct lure Held also that tlio rood* in 
which the Ucerco wo* executed under tho old Pent 
'ct Iknpil Act Mil of ISO was in to far as it 
'• » a Tigl t at sll that lielonged to tho judgment 
crolit rut at nrate n„ht but a mere right of pro 
ccdure an! tie execution was therefore, to be 
govern* I ty \ct Mil cf 16S Uiusoovncnr 
Dasst IIlojoxaih BnCTTACUAEJEB 

P-L.B. 18 Calc., 847 

s s *vnriurAX r Shaymtoak Pawt 

fLL.lt. 21 Mad. 353 


30 - 


Krnanii lar t 


f ° .f ~ If * lecrrc is tranaf rml to 


fros ferof decree 


actual purrluser the Utter is 


rntitln) I) titcale the <1 terse and hta ri e ht 


CIVIL PROCEDURE CODE ACT XIV 
OF 183 2 (ACT X OF 1877) -continued 
to apply under Civil Procedure Code, s 232 Mavi* 
kam v Tat An a L L.R 21 Mad. 338 

3L Insolvency — Com 

posdton Kith creditors — Assignment of insolvent s ~ 
estate to surety — Adjudication set aside effect of 
on previous decree — Suit by official assi B nec on a 
debt due to O B S pending the latter’s insolvency 
Plea by defendant that he has paid to the insolvent 
overruled on the ground that pavroent to insolvent 
pending insolvency cannot bind the official assignee 
and decree made Subsequently them* Ivent entered 
into a composition with his creditors and executed an 
assignment of his estate effects and assets in favour 
of B in consideration of B s becoming surety to the 
creditors for the payment of the composition Ac 
cordingly an order was made setting aside the adju 
dieation and giving liberty to the official assignee to 
make over to the insolvent his estate and effects. B 
now applied for execution of the decree in this suit 
against the defendant Held that the order setting 
aside the adjudication did not have the effect of 
annulling tho decree in any way It operated in 
passing the benefit under the decree from the official 
assignee as representing the creditors to the present 
applicant and made the latter by operation of law *n 
assignee under s 232 Civil Procedure Code It was 
held to be unnecessary to consider whether there was 
in fact pending the insolvency a payment to the m 
solvent m discharge of the claim Miixek r 
Abutasu CncvDxa Derr 4C V K 785 

32. Sale of decree 

holder t interest under a decree— Right of vendee 
when execution is refused — Right of suit — Tho 
assignee for value of a decree obtained ly two per 
sons of whom one was a mm r applied for exccuti m 
of the decree but Ins application was refused 
under Civil I n ccdure Code s 23 lie now snrd t> 
recover from his assign it the sum pud by him f *r 
the assignment Held that the plaintiff was entitled 
to recover 1 amasaui c IUsatatta 

[I LB 10 Mad. 325 
s 234(1850 b 210) 

See Case? cydeb I xecctioy or Decbe* 

— LXECITloV BT AJiD AflAIAST JtErBE 
8ZYTATJTZS 

See Cases tndeb ItErnESzvriTiTE or 
Deceased Trusov 

See Cases cydeb t vle iy J xecctioy or 
Decbee— Deceeej AOAi?sr I wax 
6EXTAT1TES 

Execution of decree 


against representative — Cla m Ig personal m 
present at 1 1* of judjn ut-dtHor— Where It**' 
sought t<> execute a d ’ere* oUsmed r-minst a P"*™ 
whx hail dic.1 Since the date cf the d cree by »tUeh|o- 
ccrtAin immoveable property In the p-tsmsum tJ 
pen nal representative if the decease > jud raietu 
del tor and sueh pmmal n present stive rI ? irn< '’ ' 

Ik 1 1 the pn/p-rty n t in h*r rrj rrsentatlve charoetcr 

but in her own It —It el l that her rtaim was w; 
a claim uni r a. .10 Act Mil cf !"*>/ b«l that lb* 
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CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 187 7)-eoi»/. used 
rnw came un It »«. 210 an I 211 AutFRCVNissA 
KlIATOON r SJozctfeb llci £in ClIOWBnUT 

[12 B L. R. 05 

Mahomed Morrprnt Hossein Chowt>hbt «• 
AitEEurxMasA Kuatoox 20 W E, 280 

2- ■ ■ Where dnnng pro 

ewdinpt n <*ertiti n of i decree the jud mcnt 
dett/r die*, the transfinc cf his property ih uld be 
pot ot the m-rrd m jhrc of tic deceased or a rc 
pukr suit sVuId be brought sgamat him He should 
n t be treated as a claimant under s. 246. Act \ III 
cf IS 8 ‘‘nrnrrv Bibik r Collector of ‘•abcn 
[ 12 ahll 60 note 10WE IDO 

3 ■ Extrmtion of dt 

erre passed ago nif d ret a ted person —When & dc 
me Las been pa a d against a deceased person esc 
cuti <n of iurh d ere*- cannot be liad under the Civil 
I n^eedun C ale a-minst In* Jfal n prraeiitatiTC lv 
TOE UATIKU OF 1UE PETITION OF GlBENTiRoMTH 
Taoobe 14 B L.B 334 note 

fc C Gerevdronath Tacobe r HcrovatiiRoy 
[ lOW JL 4E6 

4. Property of dt 

e aitd dtltor eta med ly ter at irtf acquired — 
Where an applifiti n is made and granted under 
a 210 \et Mil of 18 0 and property u attached 
which i* claimed by the bur a* lus aelf acquired pro 
lerty the Court ah uld proceed under a .03 witbmt 
riquirm” any fresh applienti u to he made under 
that section 1 am Cuand CnrCKEBBrnT r 
JlADntm Mratn Hoy 1C L,R 350 

5 1 Liability of ton at 

representative of father f this dettr — tithe entire 
interest in an impartible zamindarl passes upon the 
death of the father to the sou there is nothing in 
the estate itself which can be attached as assets of 
the father und r a decree against 1 ini or which can 
1 e tm.de arailalle In detrition of the decree against 
1 is son as 1 is represuitatn e Though a sou is bound 
under Ihn !u law to pay Lis father’s just debts from 
any J r I rty be may p< iscss yet when he is made 
a party to a decree as representative of his deceased 
father f r the purpose of executing it his liability is 
limited to the amount of assets of the deceased which 
may have come to I is hands and hat c not been duly 
disputed of ZiMrvDAit of hmoini e Alwab 
Attanoab Saxgili Virapavdia CnrrrtiA Thaw 
diab v Alwab Aiia\qab LL,R,3 Mad. 42 

0 — — Decree against 

karnatan — Tartrad property tn hands of successors 
— Share of deceased father of joint family — Assets 
—In a suit by the trustees to remove the defendant 
from the manugemti t of certain temples a decree 
for mesne prrfita was passed against the defendant 
wl o w as The Varnavan of a Malabar tarw ad Held 
tliat the tarwad pr perty in the hands of tl e decease I 
defendant s succtssor was n t a***ts of the deceased 
i the I an 1* f his sucres* r liahle to satisfy the de 
crcc under s .31 of he Code of Civil Procedure 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-c 0B f,w 


1877 The share of a deceased father in an tindiw 
dot! Hindu famih passes by sort nor ship to tho gone 
and is net assets in Uicir hands to satisfy a decree 
against the father un lir s 234 of the Code of Civil 
lroccdurc 18 <7 IatiVabmat Roman 

[LL.B 6 Mad. 223 


f Decree obtained 

against father executed against his tons as Ais re 
presentatiees — In an undivided Hindu family al 
though the interest* of the sons in the ancestral estate 
are liable to satisfy the father’s debt the holder of a 
money decree against the father who has net attached 
tho ancestral (state before the death of the father 
cannot execute the decree a ainst the ancestral pre 
perty as assets in the hands of the r<prcs<ntatives of 
the judgment debtor under s 231 cf tho Code of 
Civil Prcccdure 18/7 Zam ndar of Sitagirx v 
Alitar Agyangar 1 L Jt 3 Had 42 followed 
llAM'MANTllA r HANI7MAY1A 

[LL.R 6 Mad. 232 

8 ; Decree for mam 

frounce obtained again t father — A decree for 
maintenance against a Hindu directing au annual 
pa) mcnt to bo made by him to the decree holder 
during her lifetime can bees eeut d after the death cf 
the jud meat d btor against his ions to the extent of 
the assets of the deceased taken by them but such 
assits ito net include the share of the father in tho 
family property h AREAS am nAr, e Scwiayyan 

[ILR5 Mad 234 


8 Liabit tj of ton 

forfothsr’s debt— Decree against amtndan d,rec 
ting tale of land— Latent on against ton f xamm 
dar—A. suit having been brought against the holder 
of an lmiartible zamindarl upon a promissory note 
a decree was passed by consent whereby certain land 
was directed to be arl l in the eve t of the d Lt net 
being paid in a certain way After the death of 
the xamindar execution proceedings were taken 
against his son to obtain n sale of the said land 
Held that the decree could be exented against the 
son Zamlsdab op Sivagehi t TierTEvaiDA 

[I L R 7 Mad. 330 

b 235 (I860 s 212). 

<Sre Ftecdtion of Decree— Application 

FOR LlECDTIOX AND POWERS OF CoVBT 

[4CLB 07 
LL E 12 Bom 400 
LL.R 17 Calc. 631 

See Limitation Act 1877 art 1,9 

Natfbr of Afpeicatiovs— iBBEQULAa 
and Defective Applications 

[LL.lt 6 Mad. 250 
LX.R 18 Mad. 142 
LLR 23 Calc. 217 
L L R 25 Calc. 594 
2C W N 638 
L L. R 21 Calc 818 
I L.R 17 Mad 76 
I L. R 10 Rom 34 
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CIVIL PROCEDURE CODE ACT XlV" I 
OF 18 B2 (ACT X OF lbTJ)~co»hn*e* 

See Pbactics— Civil Cases — Ixecptjov 
opDeceee Arm c ati ok fob 

[0WR 303 
11 "W R. 271 
10 XV R. r 25 

■ . — - — — Application for execution, 

of dec Tee—Adjutimetil of decree —Under s 235 
of the Code of Civil 1 rocedure 1882 the decree- 
holder of the party who applies for execution is 
bound to state in bia application any adjustment 
between the parties after decree whether such ad- 
justment has or lias not been previously certified to 
the Court Pattpayya v harotannah I Jj R 2 
Mad 316 followed. Qcbek PjIPHEas r Bapcji 
Pay a ii am 11 E, 10 Bom 288 

_ — s 238 (1850 s 214)— Incethya 

(i an of title— ’Exeeutxan of decree — Neither a 214 
Act VIII of 1859 nor s 15 Act XXIII oi 
JStd contemplated any enguiry before the Court 
whether the property belongs to the judgment debtor 
or not Suujan Bibee * SAsmuiLi 

pBLH. AC 413 12 W It. 320 

e 239 (i860 fl 200) 

See Fxboutiov op Deciieb— Tbavsfeb op 
Dbcbes fob Execution etc 

[ILR.G Calc. 730 
21 W R, 141 219 
UR8 Gala ©16 11C L B. 348 
L L It. 10 Bom 85 
ILIL 21 Bom. 458 

— b 243 (1850 b 200) 

See Appeal — Oboebs 11 Bom, 161 

[L L. It. 8 Cala 214 12CLJL 53 
LL.R 10 All, 38© 

See FxEcmoT o» Decuee— Stat of Tx 
ecotiow 8W a 202 

IILB. 7 AIL 73 
0 27 W 181 
LL.R 10 AIL 380 

8. 244 (Act XXm of 1801 8 11 ) 

Col 

1. Questions ik Execctiok op Decree 1161 
2 Pasties to Strrr 123G 

See AT TEAL — Dbcbpes 

aLH. 2 All 74 01 
XL. It. 14 AIL 210 620 
LLR 12 Calc 610 
L L.IL O AIL. 40 64 
L L. It, 12 AU, 61 
LL.Il. 10 AIL 120 
LL.IL lBMatL 26 
L L. It. 10 Bom 34 
L L. R 24 Calc 725 
1 C W K 374 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1871)-contimeJ 

See Cmi Peocedube Code 18 >2 a. 2*8' 
[3 Mad., 188- 
ILR1 Mad 203 
8W It, 440- 
Of R 210 
fLE 4 Bom 206 
22 W R. 209 
4 Bom. A.C.70 
1 X W 166 
LLR 8 Mad 277 
L L. R. 16 Cala 187 
See Bxecutiov op Pzcbeb— Execctiov 
BY AVD AGAINST 1 EPBEsEVTATIVBS 

[LLH, 2 Calc, 327 
MRS Calc 371 
L L. It 16 Caia 371 
L I*. It, 17 Mad. 58- 
See Cases cndbb Interest— Viscbli a 
keocs Cases— Mesne Ikofits 
Set Cases cnteR Mbsve I*Boms— 
ASlESSJIEVT IK EXECPTIOV AND fcCIYS 
POK— JfESlE Peopits. 


1 QUESTIONS IN EXECUTION OF DECKF V 


1 — Meaning of flection — 

S 211 of the Cmi Procedure Code contemplate* 
that there must be aomc question in ontrovewy and 
conflict in execution which has been brought to 
a final determination and conelusi n so *« to be 
binding upon the parties to the procicdin-s and 
which must relate in terms to the cxrenti n discharge 
or satisfaction of the decree Ileus Fai r Iibtiii 
SiKQn LLR. 0 AIL BOO 

3 Proceeding in execu- 

tion — Am / — Cittl Procedure Code ISbS e 12—- 
Semllt — That a prtceeding under » 211 is n t 
a auit within the meaning of ■ 12 of thi Coda 
of Cmi Prieedure I Ekkata CiiAVDBAPrA JsATA' 
MVAnp r Xeneatauajia Reddi 

[IL.R 22 Mod 250 

3 — Quostion rftiaod for 

first time in execution —Held that a location 
raised for the first time between the pirtic* to » 
decree at tho timo of Its execution althon h n t 
expressly reamed in that decreo for drtcnmnalun 
at the time of its rxrcutnn may bccnjuircd loti •“« 
determined by the Court cxeeuting the decree uni r 
a. 11 of let Will of 1 $G 1 JAXOJI Uavaji r 


\ rAKKATEfln SlIBI VIVAS __ 

(2 Bom 303 2 nd Ed 371 

4 — - — Decree eubs-quently 

modified Question as to execution of — 
Where it u o ritnnle I that tl c Acree that lr»* been 
executed »* not the derm tl at was pa* fd M»eeu 
the partus bnl a Acre* modified by a subwqor** 
dvrrtal <-rVv « 11 \rt XMII of 18' 4 ' i '°* V 
apjly the questi n n t bilog tne relatfu-* t 
riffutl n of tl e decree an ! between the parti ■* t» tr-e 
*mt Umbiia Ciiniv CnccxpaarTTr r ©**»** 
•uraOuoiB g\V3t,S00 
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DIGEbT OF CASES 


{ 11SC ) 


CIVIL PROCEDURE CODE ACT XLV 

OF 1882 {ACT X OF 1877)-cWm«ed 
1 QUESTIONS IN FVFCLTION OF DFCrEE 
— conti net 

6 Suit to enforce liability 

Imposed by decreo of Civil Court in mofUs 
BlL— A nut dies n t Ilf t enforce a lial llity spicifi 
cally imposed by the decree of a Cm! Court in the 
mofussd the ncht f suit in such case bewg taken 
away by a 11 of let Will of ISfil Sam be tty ah 
r Nanai tad 4 Had., 453 

0 ■ Transfer of decree for 

execution — procedure of Court patting and 
Court etecut ug transferred decree — Cm/ lroeedure 
Code tt 243 54 J — The jrmsi nt of a 2 14 of the 
Cii il Procedure Code govern finally the procedure 
< f t) s G nrt wlucli passed the decree « hen cxe 
ruling auch decree and the G uit to which the decree 
u aent for e xeenli n Coole v lliteeba Heeler 
C \ ir 1SI referred to. Giiazidix r Fakir 
Bakbh ILE.7AU 73 


7 .. Question after Court 

baa executed decree and become functus 
officio — Eer etc — \\ here a judgment debt r pending 
the execution proceeding! m granted permisti n to 
examine the atate of the account! but failed to do *o 
and then made a frrah application to the Court for 
the nine parjwse after ihe execution proceedings 
had been struck off and the decreo declared to be 
satisfied — Held tl at the question must be deter 
mmed with reference to the provisions of a 6t7 
of the Civil Irocedure Gde aud the only courtc 
open to the judgment-debtor would hare been to 
apply for a renew of the order which declared the 
decree to he latufied and struck off the execution 
proceedings Held aim that the w rds the fol 
lowing question shall be determined by order of the 
Court executing the decree of « 214 of the 
Code of Civil Procedure must be interpreted to mean 
the Court executing the decree at the time when the 
appheat) n i s made and that they do not include the 
Court which has executed the decree and has there 
f re become functui offc o l AKABVCDIN M Aho 
wed Auban r OmciAL Tbustee ob Bengal 

[I L R , 10 Calc 638 

8 Suit brought under 

circumstances where the proper remedy 
was by application under s 244 — Dttcre 
ttonof Court to treat the plaint at an application 
under t 244 — Where certain judgment debtors 
whose property had been sold In execution of a decree 
brought a suit to have the sale in execution set aside 
under circumstances in which their propiT remedy In 
law if any was by means of an application under 
a 214 of the Code of Civil Procedure it was held 
that it was not an improper exercise of the discutnu 
of the Court in which such suit was brought to treat 
the plaint as an application under s 241 of the Code 
Pii-o Mahata y blyama Chum Shawat I L U 
22 Calc 433 followed. Majan Paihuh t Pnlcuron 
I L. £ 22 Mad 347 referred to Jn A mman 
Lad r KewAlFau LLH. 22 AIL 121 


CIVIL PROCEDURE CODE ACT XIV 

OF 1883 (ACT X OF 1877) -coafi sued 
1 QUESTIONS IN EXECUTION OF DECPEE 

■ — continued 

0 Applications made by 

judgment-debtor — Applicability of section — 
The pronai in m s 24i of the Code of Civil Procedure 
that quisti ns arising between the parties to the 
suit and relating to the execution discharge or satis 
faction of a decree shall he determined by order of the 
Court executing the decree relates not only to pro 
cecibngs initiated by tlio decree holder but also to 
applications made by the j moment debtor Emr 
SAPPA JICDALIAB V CoMUERCIAL AND LAND 

Mobtoaqe Bane LLR- S3 Mad. 377 

10 - — Loss or destruction of 

decreo — Regular tail — A decree passed tor m mey 
was lat or destroyed the decrce-lnlder on suing out 
execution was referred to a regular suit Held that 
the existence of the decree and < f its terms might 
have been eti juircd into ui the execution department 
and that the order of the Court to which application 
for execution was made could net confer jurisdiction 
on a Court to entertain auch a auit Panjeet 
C aooNBE T.AT.r, 1 Agra 78 

1L Suit to remove build 

inga found on land for which decreo la 
given — ' Where in execution of a decree for land the 
plaintiff found that buildings liad been erected by the 
defendant on the land alleged by him to be comprised 
in the decree and an application to the Court exeent 
log the decree waa refused on the ground that the 
decree was silent at to the demolition of the buildings 
— Held that his remedy was an appeal against that 
order end not a fresh suit to get tho buildings re 
moved. Kapha Gobijixj Soak a r Brojendsb 

Coouab Ror Chowduey 7 "W R 87 2 

12 Question of title he 

tween decree holder and third person — 
Separate tuit —The plaintiffs in a suit for money 
obtained a decree against all the defendants except P 
and among them S' On appeal the Court of first 
appeal gave them a decree against P In execution 
of this decree they attached and were paid as belong 
ing to P certain money deposited in the Gov 
emntesl Treatarf u ill same On appeal by P tire 
Court of second appeal reversed this decree and 
restored the decree of the first Court dismissing the 
suit as regards P P thereupon applied in execution 
of his decreo for a refund of tlie money The plain 
tiffs objected on the ground that the money bel uged 
to K Held that the Court executing P’s decree 
was not competent to decide the question whether the 
money belonged to P or to K such question not being 
one between P and tbf to only but in v 1 nog and raising 
a question of title between him and K as to their 
confl cting claims inter te to the money Frsil r 
AIadadeo Pbasad LL.E 8 AIL 1- 

13 ■ Alleged fraudulent 

execution of decree— Separate am if —Certain 
property w the 21 Pcrgrmnahs harin'- been seized and 
sold in execution of a d crec of tho If i^h Court ap 
plication was successfully made 1 1 the District Judge 
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civil rnocraonr codf act xiv 
OF 1882 (ACT X OF 1077) 

1 QUESTIONS IN lUCVTION 0) Dl CHEF 
“Mafia e-f 

to (ft Ml !e the prc«t!jn ( rn !' e ynun 1 tl »t tl e 
rxeruU® was fraulalnit and r> t warrartrdly tie 
.lffw Jit! ! (Ut the Jo ' r h* ! rv> ri Ll to «t«r 
*V n rj f h ln " ** tt tif i-, *r,„ 

” * I Uni party firrutlu jrrwd.n « «) hh Lad 
remt to an «ti L 71# <iu<* Inrall inly Le «lrt<r 
minnl in a nv*uL»r rnlt I rcnutrrrr Siwon r 
AtHtTTO Curt* Mcm« 21 W IC, 48 J 

tr, JcoruBitx Snon r IlnrrtSAiro 

12 W IL, Mil, 13 

'' ' ' fimtl to tt t and* 

VvT * *>*!• tender let X eflW—Ut 

} lUI of !*■'"/ til — flrl aIm lane* pirle ib-errr 

Tor arrears (fwiti -mini s un \rr Ad X tt 1*^,0 
an 1 In rirrntkiti cf that d.erve hrva !„ tlx Cr.are U 
(nlr At tlf mIc the terror# wu jnrrlainl by \ 

*i then trem-lt a mil a*»roi J} an 1 A l> «t wlU 
tl sale on the frvun 1 that the ftr-l-dcerce anj all 
r\trnllm-tvvrmUnct talrn thrrrun Irr were fmn la 
IjDt ami al!epb„ that // *u the actual purchaser la 
the name f % An ol Jrrtl-n wa ■ talm that tlx tall 
wiut Instil Id 1 that the ipnllri la the nt were 
»ntH at r ml I hare been d tfmincd an 1 were drtrr. 
mine.! by t! e Court etemlln? the drew ,—lltlJ 
that nntl r a. SH ef the C1«U 1 rrrdare C. !e nor 
tie erme pmulrn^ a. It e( Art XXII! er 1«C1 lad 
anyapj lleatlon t > [Wfolw-i Inrteentl nofach-m* 
nn ler Art X of an l that the suit ldn~ rtie to 
•<t m! le tl e mle on the rwun 1 of fran U mu main 
talnaMe Sirodj Clara Cbmeltrbmtty r 

Iff J//.1 J L r 11 Cite r-0 di tln£nbh*d 
Unojo OoriL Sabeab r IJrsr»r**i»*A IJjsj 

U-L.IL, lOCalo. 170 
16 Question ns to whother 

purohoso>money has boon paid within tlmo 
<.o»l (» mil deertt — Tho plaintiff In a (nit to en 
f rre a ri.l t nT pT-erni tlon 1 1 talnrd a d eree In the 
fff'rt mentions! In • 211 nf the Civil Tweilorr 

0 le On paylumt by him nr the tmrrlia»e-ro<mfT 
Into O n rt the it fen Lnts »1 Jeetnl In the excrotl n 
depart mmt to (ueh payment on the pmun 1 tl it It 
IeuI n t liecn ma le within time The O nrt which 
madt the iWreo ilunllowol thcohjertl n Thed fin 
«Lant( appealed from the enter doill win? the el jec 
tun they liatl pr ll lusty appfaleil frem the decree 
11 e \ j pellate Court 1 ear I In th upwli turtliiT and 

! d hn™ tluit the (.archaic money 1 net been pild 
lnt» Court within time rerer* 1 the d •eree and 
nl lowed the t hjeetlon The plaintiff J nf-rml a «eeond 
pinl to the Hl^U Court frem the At prtlate Court t 
d’creo which win admlttcl. He nluo prrfcrrcl an 
npp il from the appellate ord t allowing the ohjcetlon 

1 nt tl li appeal was r jtetc.1 as hem™ beymd time 
nn l such rder t>eenme llnal It el l that Inasmuch as 
tic fjtifstnn wlfthcr the plaintiff had paid the 

3 ,,lto ^ ,rt w 'thin time was net one 
rolalu 5 t> the xecntiou < r tl o d tree witluu the 
“”“‘ ns °. f ■ “I 4 the Civil Procedure Code but 
rhoro EL’ TS* #bou V b0 d Cllw! ,n ‘he suit Itself and 
therefore the prguediufea in the execution department 


CIVIL rnOCFDURF CODE ACT XIV 

OF 1882 (ACT X OF 1077) -«af n„J 

I QlfcjTIOM IN rxlCLTION OP HECT EE 

t/cr! 1; tl at rjun iro were 111 f -no led, *ueh er.hr 
•a# mt a har I the Jxarlne ef tie Keen! ajpeal 
irrfrrml ty t’x j lafallff MriuxxiD In r |>»| 
««« L L. IL, 4 AIL. 420 

10 Suit to set aside order 

In execution of d<-crrre —It l rrrtlx object f the 
suit was |i«l a 1C rnt-n pq«< | [a the mlaeelLnr 
on* d jartiwot rrhtin t eiemtl n of ilrrm- 

II tJ tlutsarl suit w..uatrva lejall Art XXIII 
ff l^i I hula du lortly (w' ! ! Itrd all remedy 
ly wpwrote suit and the remedy pr-jvl led fcrhjj 
an appeal fr tn tie rr.hr errnpLlTe.1 <T Ixirr 
hooswis r Ltrnxti Nautn 1 Agra, 03 

17 ■■ Rojtular suit to set 

oaldo summary order— tppl, ratten ■■ »■ 
mtrf ,m t —■ l prrwn who. In the ruurw of eieentlij 
a I'rcrcc ha! I*tn tomnl out cf prawsrion by an 
tr<! t on It i. SO Art l III of I®-'* and who w*s 
r mprtlnl b pay t* e erw s of t*at redcT Ir-e^l t a 
renUr suit fir Its rrTrrMl and obtained a d»ew 
wllelj was (H-rt as ti tie or s ef the summary 
tnlrr in noavparnee of tie plaintiff nrt laslti* 
drfnsn Ul t? em j sulwc^unitly the p Taint LJ? m» V an 
a | J lica Lwi In the luminary suit that Ihe nw • 
r f tl e summary rnlr slionl 1 le rrpatl t > h<r JMJ 
tlat the Court lad no p wrr hi entertain it un 1 1 
m 11 Art XXIII *f IS* 1 Tonrm r Minovro 
ll AJJD 2 C. L. IL, 601 

la Roslstnneo to oxecu 

tlon as belnp; cultlvntors— Deere* fur hmitel 
/nrinrios - ''epar te sai/— In a suit to nn r«r 
pw^-nl-rti a f l»n I tl e aVfrn lants natstel exeeullfi 
on tl e pn un I tlut ll y wrr# cultivators an 1 tl it 
the Wrr* only autl riled the plaintiff to fre* vrr 
p s«c« bm as | n j rhtor Tlieol J rll u wasoremil I 
an 1 tie b frn Unti were ej rt L Tlwy then su il t > 
set asi 1 Iheerdrnal In the rieeutl n proeeedin s 
an I 1 1 err. rcT | s*o» in Held that tl « suit wm 
I wrr 1 nnl r s. .11 rl ( ) of the Clill Irwlnre 
( el NAJitii e VanositD Taki Kuax ahai 
I rts Ilrx hiiA'f 

[L X*. JC 0 Calc. 872 12 C L. It 671 

2 o Liability of property 

for dobts— *>/wrri/e sail— Hrht* ef fatter — 
Whether proprty srlsel by a ju 1 unci t<re«htor In 
the 1 and* of lus deceased lud/m nt-eroliti rsiun 
held by the win nn Vr such circumstances a* nnd r 
1dm liable f it 1 is fatl eris d bts is » rjuesthn which 
eann t lx trld In etrcutlin prccecdinps but must 
fonn the suljeet of an Ini pend mt suit. I V ,,A 
Jfooaoo Sl'tou r hisnsf hlSUOBE NABAnf^rWlt 
[23 XV IC, 205 

20 • ZiaUUtp <tf *<>* 

fee fif&er’t elebt — Su t aijatnet ton to referee 
decree alaimttf tier — L «i fat o » — Suit torreorer 
money ebarjed on lam I by l eree — A smt for tn°° c P 
liai iu„ been broiig.lt ag?«m*t the hold r n •" 
impart 11 le ramm lirl a d eree was passed in V'OJ uy 
couse nt to the effect that the xouimdar undirtooh w 
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DIGEST OP CASES 
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civil procedure code act xrv 

OF 1882 (ACT X OF 1877)— coo/i sard 
1 QUESTIONS IN EXFCUTION OF DECREE 

— continued 

r>»y a certain earn by yearly instalments and liypo 
thocated certain lands as seeuriti A niitnorandum 
of tin* decree was registered under a 42 of Act W 
of 16GC. The last instalment fill due in Fel niary 
19“0 The decree was her* alive against the raniin 
dar np to Ins death m 18 3 Upon the death of the 
ramindar proceedings in execution were taUn 
against his son who succeeded to the lammdan but 
were set aside on appeal In January 1682 a smt 
was brought against the son to recover the amount of 
the last instalment due by his father under tho 
decree of 1SG7 Held that the suit was neither 
barred by the provisions of s 244 of the Code of 
Cu n Procedure nor by limitation Aucnacijala c 
Zamesdab or Sivaoibi L L R- 7 Mad. 323 

Sit ■ — — ■ ■■ ■ — Itmdu lata — 

Obligation of ton to pay debt of defeated father — 
Mature of oil gat ion — i> obtained a decree against 
the father of A and It Hindus on a hypothecation 
bond whereby certain land waa pledged aa security 
tor repayment of a loan. Tho decree declared tho 
land liable to be a Id for repayment of the debt The 
judgment-debtor having died before the decree was 
executed A and It were made parties to the 
proceedings in execution anil the land was attached 
A and R objected to the attachment on the ground 
that their shares in the land w ere m t liable to be sold 
in execution of the decree as they were not parties to 
the suit. This objection was all wed and D brought 
a suit for a declaration that the pn perty was liable 
to be sold. That suit wss dismissed, on the ground 
that a suit for a declaration would not lie D then 
sued to recover from A and 2Z the balance due under 
the decree against their father after crediting tho 
amount recovered by the sale of their father s siinrc 
It a a* objected that the suit was barred by s 214 of 
tbe C«de of Civil Procedure Held that the duty 
of a ton under Hindu Jaw to pay his fathers delta 
out of Lis own share of ancestral estate is not a 
matter which can bo decided under s 24-1 of the 
C de of Ci ll Procedure The questions contemplated 
by s 244 arc those which relate to the onf rccincnt of 
the obligation created by the decree The obh 
potion to pay the father’s debts out of the son a 
■hare of tbe ancestral estate is not an obligation 
created by a decree against the father Ariahudha 
v Dobabami I Ik R II Mad. 413 

22 Suit against 

tons of a deceased judgment del tor — Decree for 
money aqainst father to be d tchargei by metal 
meats — Separate suit — Liability of ton for fathers 
debt — A personal decree on a mortgage was passed 
against a Hindu (the mortgagor) and his two sons on 
19th October 1877 The decree provided for pay 
ment of the secured debt in various Instalments by 
May 1895 The mortgagor died in 18S3 having dis 
charged part of the debt The decree-h ilder having 
attached certain family property in execution the 
mortgagor's two younger sons who had not been bom 
at the date of the above decree objected that their 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF \&lT\~continued 
1 Ql/ESTIOJiS IN EXECUTION OF DECREE 
— continued 

shares were not liable to attachment This objection 
prevailed the Coart expressing the opinion that tho 
matter in controversy should be determined m a 
regular suit The other defendants in the suit of 
1877 had both died in the interval one of them leaving 
infant sons Tbe decree holder (in whose sole name 
the mortgage stood) now sued the sons of the mort 
gagor and their Infant nephews for payment out of 
the family propirty of oil unpaid instalments and 
objection was taken that the question whether ances 
tral property is liable or not for the father's debt in 
the present suit was one winch related to the cxecu 
tion of the decree in the former suit and that the 
order whereby tho attachment was raised was an order 
nndcr ■ 244 of the Civil Procedure Code and no fresh 
suit could be brought Held that the plaintiff was 
not precluded from maintaining the suit against the 
bods of the mortgagor by Civil Prodedure Code a 244 
JlAViAYTA r VeNZATABATNAM 

[LL R. 17 Mad 122 

23 — Execution of 

decree against ton tn Hindu joint family as re 
presentat tee of hit father— Question as to legality 
of debt for tchich decree was obtained —Where a 
son against whom a decree which has been obtained 
by his father in a joint undivided Hindu family 
is sought to bo executed as representative of his father 
takes tho objection that tho debts nro tainted with 
immorality he can do so under s 244 of tho Civil 
Procedure Code (Ait XI\ of 188°) Ariabudrtt 
v Dorasami I L R 11 Had 413 and Lachmi 
Lnrayan v Rvnjilal I L It. 16 All 449 not 
followed. Umed Hathisisg r Goman ISnAiJi 

p L R., 20 Bom 385 

24 — Mode of redeeming 

mortgaged lands in execution of former 
decree — A mortgagee was put into possession of 
tho mortgaged propirty under a decree obtained by 
him against the mortgagor to the effect that the 
mortgagee should remain in possession nntil the 
mort "age debt was paid. The mortgagor subsc 
qnently paid into Court the money due under the 
mortgago decree and applied to be restored to the 
possession of the mortgaged property Both the 
lower Courts granted the mortgagor's application 
On special appeal — Held (following the decision of 
the Full Bench in Ravji Shivrttm Jothi v Kaluram 
MaluJcchand 12 Rom 161 ) that such an application 
was not the proper mode for tho mortgagor to redeem 
tho property and to recover possession from the mort 
gagoc, the previous decree for possession having been 
fully executed when the mortgagee was put into pos 
session. Ramckajidsa Baxlax c Baba EsOosda 

[12 Rom 103 

25 Application for 

further execution by talcing an account —An 
application to the Court passing a d'erce for pos 
session in favour of the heirs of a mortgagee f r 
further execution thereof by taking an account is 
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DIO 1ST OF Cl^FJ 


( >1^ ) 


civil rnocFDunr cope, act xiv 
or 1882 (ACT X or 1877)-^ 

1 QlErvTIONN IN I XICLTION OF DFC1 FF 

n t ihf p> per » !a f r tl f n rt-*»—r to 
Ilf m rt it 1 Im litnlli tw Trr | «*c* Iti tbrTr> f 
Tie | r rurv ( f i nvrl-m T wha »r»la 
f r m aer mat an I rr trtnj tm rtlr trdmpti a 
•1 nc U t IHnj an In L-prnlrnt mil f r tl at 
I arj *e Jan n T I flit frit 9 r-*>^S~l <-rrr» 
nil-d. I'.arji Muraa* Jomi r Katraix 

[12 Porn , 100 

20. — Question u to amount 

recalled under mortRagn— lllmpt t * Ulntn 
r f«jf « f/« /tiff lf»/i if/ 

a* <t fjl cut on <■ i/fft/i •*. — Certain Dit*> i*-% 
bllan *llfh.l#llllw|'lli »m a alnijle 

m -r* -a e tut «llfh* « tn lfn»i a eiufrartnary 
lwr1*» npn n n jaymrrl f tt e tn rt *a-r If’ t t y 
■ rtai i l»i Them it a eddtwaan tiilUill 1 ! 
tli tn I mi nL Tlrtn rt Tin «a*d in t!-f n r 
Hunt in th ir t n l an l 1 1 »i n r»t a 'rrrrt { * 

»1 n VcUm thrm entitled t > t train In |« -n 
until tl m rt -a *e d It vu till ft* ! firm tie mi 
fnirt K nr time after the tn-rl-a-rraladpt p>w 
•ea i n on trr Oil derm* lie navt-a applied, 
ntrrii'l;nnlri.Sll ftl*C !e of lirll I iveedare 
f r rrr. rrry * f J «** t n of tl f inort *a~rd J-n p«rty 
anj f r payment f a Ur„r turn cf cvn*y which 
Hi y allop 1 0 e m rt-a ora t > lure mlirrlcd *• pro 
fi • tn eier*. rf what »• line nn ft tie tnortem-t 
Jlrl I Out »nch an a] j'l imtl n wvuld m 1 lie 1 1 ll e 
allegation of tlie tn -rt were true their proper 

r mnly truly I lit f r redrmptl m an 1 ti tbyapplica 
ti n In the esrmtixn it jnrtmrnt. ra ji '>\trrnm 
JoAtr A nit rim 12 Ron /GO /’on Clieln A*/ 
Ini r Robn FiyonJ t J2 Ron ]C3 anil ala 
l/i» otnrr R\nnmntrnr 1 1 T 1! Ron. 3 > ~ 
nfimdto. JUa 1 ajisiD r "nro Uam 

[L L. IL, 20 AIL, 600 

27 ^ — — I tmjrnetnari 
fit 'Ttgayt — In a anil f r prarajlm nn 1 r an n*u 
fructnary in rtg»-c jlslntiH 1 lalnrd a decree wl lfh 
wa* aftimnnli anthrltatlrcly IntTpnted to mean 
Out lie vai t vet piHUrasi ti f the pn port/ In artier 
t< rciuy himself out of the I n flti keeping the usual 
accounts an t after aatlifartl n rf ] I* tlilm reit re 
tl e pr i>erty J ttlil tl rt wnd r the terms of the 
<1 croc lie was In cffiet nrjuirfd to certify for the In 
f rtnrti'n Ixth ef the Cmrt and of the judgment 
dihtiri the amounts reef ivrd and outstanding j ant 
Out the C< nrt cicrutlng the decree vr*. bound t» re- 
quire from him frtiu time to time a atatcrarnt of 
th am unt reeetvr 1 an 1 nitl 1 donl a tth the matter 
under \ct Will cflVl * 11 GotAM 1 rjioot 
Liia .1 c Kisuex ilonrr biiADA 23W IL 160 


28 


- Property attached In 


execution after satisfaction of decree from 
Other sources — Srparatt tutf — An clfjhant liar 
»ng been attncl < t in excintt n it wai released rn the 
clum of one J upon ", s tan t ng aurcty It niu 
anally letlarcd to be tl e property of the julgment 
debtors but the decree Laving bun satisfied from 


civil. nzocrDijpr cope, act xiv 

OP 1832 (ACT X OF 1677 ) -«■' 

1 QLI^TIONs IN rtFCUTION OP FtCTFE 

«ther a wreea. It ird*rrl tlat thr r!rjLa.t be 
rvturrr .1 t> tie jaltnrt h! Hem It •aitlrtd’- 
ru~ h I fr n the »nrvtr i l-u heiLjertin the r!a m 
a 1 (7 ) *ai a-rrf 1 * ill. rv tire t v pr !a<* It TH< 
r» t 1 litn- b< n d tie *ilLin tlj* jvrl 1 flird. tl* 
Met nf rr t rr 1 Os It ih ul t If Ltran W fren O’* 
• antr an I ( n Ln falVre In Jtt Tare Iti * ipnWrd 
Price) .bid t \t real ml by altaclmrnt and «Je rf 
lit p- P« 7 ty !UU t*»t the derre LavirR l«n 
rirrnt 1 tie Mar,!r« ■u’e-qwert iTcecmlii'* 0* ta 
the «t | were Itlo-il an I that the H J tn K wil 
rpen In a ant. JroorT Cucxrra |tir»Po< «r« t 
‘■mi CiirmsA HifiDcoan 10 W IL,- 0 i? 


23 ggocnnon ti pm iaii u. 

decrc<KhoIder In favour of 
tor—/ *• l i ifrcrtt fee r<H*iito* 'Mirre a 
dcrrm-l lit '*et»rrd t U rn I Ld tn pwul n rf 
certain l*n L n’^urntly tn ihrrre etrewtrda fvtUb 
h far nr t.f I U jo Ltnmt-dcH v vbn waa then ia 
p'ai* •! n ant »f crtrardi tn*k eat rrCrutimt an It 
I t. deem w-// U m an rhlcetln ly th* Jolnncnt 

dclt t that un'er tbcae rlrenm tancm. he waa OI 

mtiltntt paicaivfli tUt astufaettm rf the «I ctve 
n t UrtiR Irrniu rrrdun aach cbjectl-u em! I » * 
U tealt «rilbwn L r< St t of lU Civil I r<*»Iare Cod& 
IIisa Mini via r W*n* _ _ _ 

[L In IL, o Calc 780 8CIi.IL,00 


—Execution ofpottah by 


-For rrr of Cox'l 

■ • rxeea i 7 Jrcm —The r*Mty «>f a l c V° f 
wldch urmtl ail. u s l t cmnn-’t be *? 

roll ti ifTmlim enltalll rf the Ule/fCiiH 
Fnwlnre ( let \ l\ « f l«S-i CnttriMti ' ttnorA 
r Cnivtixin IJmt: Urr 

p. la IL, 22 Poin, 476 


30— 


3L .. . — HUCTWon “ a i" 

of mortcaRO doerro for salo on 

II M tlS «h.». f r 

m rtcaced pp perty la being raeeuted It Is Bl P«* 

“ rAn.. Ul 1. 11,. .™»u , 

»■ legal rrj mentmtirra rf the d-eea.ed jmVmmt 
J bter tn e-mtenl In th se prcccclmca that the m n 
capnr wa. n t o mpetent t . maVe Ihe m'dps* 
lUt the d vree wa* one which eugl t n 1 1*> Us« 
taasol CSftamnn I Hot a r ffiJr 

P„ I L.X.S 2 U«« HI SM S > " i ,nt! r 
V.rj.p,. I I 1 O HI >13 
firm lta\ R^atn JJR . rt 

UcXnn V . 7 * r Srnt Cinndnr ' Jf**/W* jj"/ 
lot,. 1S10 r 21 nlcr , rf 277 

jDATCBBUrJ I. I* ' 


- Question as to validity 


- Quttlto* of 


O'* or U, to conievf to decree—* r^^tuon^f a 
' nit l m “ ;r |u epjr-rf «• 

uJ to tare coos »te 4 to tie Jotco tail »o ■«»“ J 


( n«* ) 


niOF^r of c\«rs 


( not ) 


ClVII. PROCEDURE CODE ACT XXV 

OF 1832 (ACT X OF 1877) -continued 
L QUESTIONS IN FVECtTION OF DECTEE 
— c ut tuned 

to consent to it Held that this was a ques 
tun which omld n t be raise l m execntifn Sadm 
dra r Budan I L P 9 Mad SO approved. 
Duani Faw Mauta r Lvcdmeswae ^reaa 

[L It- B 23 Calc 639 

33 Question as to whether 

debt waa properly contracted— Execution of 
decree agamtt endorsed property — B obtained a 
decree on a settlement of accounts made with V as 
trustee of a mutb r s title a* trustee having aub 
scqumtly been negatived by decree and the title of 
S declared, B applied to execute the dicr e against 
the property of the muth and to have S substituted 
as party to the an it in place of I The applicatnn 
was rejected by the Monsif bnton appeal the Dis 
tnct Jnd r emade6 a party and reaerred fordetemi 
nation In execution proceedings the question whether 
the debt was contracted for tba benefit of the mutb 
Meld that £ was properly made a party but that it 
waa n t open to him to raise this queslun m cxccu 
turn proceedings Scdiudba c Ecdak 

[LL.E 9 Mad., 80 

34. — Decree for eale 

on a mortgage— Paver* of Court executing decree — 
Joint Hindu family — Objection by sen that Sit tn 
tereit in the property mortgaged is not talealle tn 
execution of a decree obtained agamtt htt father — 
Meld that it u not open to a son m a joint Hindu 
family who has been made a party as the legal re 
presentative of bis father to proceedings in execution 
of a mortgage decree against lus father to rauo an 
ol jection in those execution pr feedings that the 
decree against the father u not binding on him in his 
personal capacity by reason of his not having been 
made a party to the suit in which the decree waa 
passed. Bha cam Pratadr Katlu I L R 17 All 
637 referred to Sanval Dot* V B imillah Began 

I D R 19 All 480 and Lilad/ar v Chatur 

bluj I L 21 All 277 approved. Lockan 
fimg v Sant Chanda r JIuherji IFeehrly Bole* 
185 J p 21 not followed HinA Lai, Saitc r Paha 
Heshah Dai L H R 21 AIL 356 

35 Right to maintenance — 

Maintenance payable ly intfahnenf* under decree — 

II here the Lrlder of a decree for nuinti nance is op 

posed in execution by the heirs of her judgment 
debtor* the questions arising between them cannot be 
determined m execution but must be tried in a tegu 
lar amt Queers — If the orimiial judgment-debtor 
were alive could the decree-holder enforce her claim 
for maintenance by executor n without a fresh suit 
for each instalment unpaid? Pbghoo Bidi r 
DA3S00 Dkbia 10 "W R , 93 

38 — Monthly allowance pay 

able under decree — Cause of actios — Separate 
tuil on failure to pay — Where by a decree the 
plaintiff's right to a monthly all wance was declared 
—Mel l that any failure on the part of the person 
hound to pay by the terms of the dicree would couiti 


CIVUi PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF IS77) -continued 
1 QUESTIONS IN EXECUTION OF DECREE 

— continued 

tntc a good cause of action and a fresh suit brought 
on the assertion of j>oymeut being withheld would 
not bo affected by the provisions of a 11 Act 
Will of 1861 hAWAZian Air Beg c \ilaytee 
Eua’scm 2 Agra, 23 

37 ■ Claim for damages for 

Injury to goods WTOngly attached— /Separate 
tuit — A claim for damages for injury to certam 
goods belonging to plaintiff but attached by the 
defendant in execution of a decree held by him against 
tha plaintiff pending such attachment through the 
alleged negligence of the defendant is a matter 
which sh uld be determined by a separate salt and 
not by the Court executing the decree under which 
the goods are attached. LrcnarAN Dass r Heera 
L in 3N W 187 

38 Question of liability 

for wrongful execution— Separate suit — 
Where property attached in execution of a decree is 
found by the Court executing the decree to have been 
wrongly seued the question of the legal liability of 
the plaintiff for the loss sustained can only be deter 
mined by a separate Suit and an order adjudging 
such liability passed in ex ecu tun of tho decree will 
be set aside as illegal Weight r Seeta Bait 

[2 Agra 105 

39 Damages for injury to 

goods under attachment — Separate suit —A 
claim for damages in respect of injury sustained by 
goods while under attachment in execution of a 
decree which was afterwards set aside is uot a matter 
to bo disposed of under s ll Act XXIII of 18G1 
but must be made tho subject of a separate suit 
Kasiieb Kishobe Rot CnowuHRT t Nooa Khan 

[7 W XL 45 

40 Damage done by remo 

val of crops for possession of which decree 
hod been obtained — Bj the terms oi a decree 
passed by the District Jlunsif the plaintiff was 
declared entitled to tit a piisseaei n of certain find t 
pother with the crops upon it The plaintiff asked 
for executnn of the decree in respect of the land and 
ths crops which be alleged had been unlawfully 
taken away by the defendants and possessi n of the 
land was given to the plaintiff but it was referred to 
a separate suit for the damage sustained by him by 
reason of the removal of the crop Meld that 
no separate suit could be maintained but the p Ain 
tiff’s remedy was by a proceeding In executi n under 
t II of Act Will of 1861 (Ci il Procedure Cole) 
fin it oaea Nab at an a Pm at r Sandlba Phut 

[6 Mad. 13 

41 — Land wrongly given to 

defendant in another suit— Separate ml — 
The plaintiff sued to recover rrrtam land of which 
the defendant obtained tusseision m execution 
of a decree In a f rmer suit in which *he plaintiff 
Was a defendant although it was net part of the Lind 
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DIGEST OP CASES 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP WTlj-^ontiuned 
1 QUESTIONS IN EXECUTION OP DECIDE 
—continued. 

decrce 1Q tte Conner n,t 
JleUl that the plaintiff's suit could not be mam 
tamed and that his only remedy for the wrongful 
dupnBscssion wa s a proceeding under a 11 Act 
PtTtYt f 1801 Pilui r % mmiiroA 

PltIAI 6 Mad., 185 


CIVII* PROCEDURE CODlD, ACT XIV 
OP 1882 (ACT X OF 1877)-4o»W 
1 QUESTIONS IN EXECUTION OF DECREE 
— continued 

And Mahomed Ibbahim r Laua Jussodaeai, 

[W B., 1804 247 


"" ... — — “ — Objection to claim to 

of la ? d— Decree altering possession 

«/i r ~ W l lCrC 1 decree directed certain land to be 

ahen from first defendant and pnt into plaintiff's 
a , tenn anJ a c,ai m was put in by 
vr°jj defendant a assignees to part of the land — 
Utld that an objection by first defendant to the 
I™ ft matter to he determined in execution 
a °d Dot by separate suit Raiiimah 
Khah Samoji Sahib r Patcha Mir ah 

BLR. 4 Mad. 285 
43 — '■ — T.nnil +nV«— I* _ 


ri o 7 I Land taken In excoss of 
Cawt of action —Where a 

SL,™ J V obt,mt ‘ 1 * a “ res '■=' >*’' a •»i-« 

possessum by hi 3 own act and not by the act of the 

hS f m ° re knd thaa th ° decrec 

ST... tUat ft ,nit tt,1 l he to recover back 
Possession °f nny land taken in excess of the decree 
Sttv MomTlr SlNQn r Kakyek Do 33 CnncKPR 
„ 12B LR 201 


aramw Soovdcbee Debce « Punrair Nabaiw 

K0T 12WR.85 


7 77 — — S„,t f or properly 

wrongly taken in execution of decree— Eight of 
euit— Question of jurisdiction —Under g 244 of the 
Civil Procedure Code (Act XIV of 1882) no separate 
suit will lie for the recovery of lands taken by 
the decrce-holdtr in excess of the terms of his decree 
if the decree holder has been pnt in possession of such 
lands by the officer of the Court executing the 
decree Mudhvn Zlohun Smg\ v Eanye Dots 
Chuckerbulty 12 B L E 201 referred to But 
where the suit has been instituted in the Court which 
had jurisdiction to execute the decree the plaint 
may be regarded as an application to that Court for 
determining the question whether the lands are 
covered by the decree and the suit does not there 
fore fail for want of jurisdiction rurmessuree 
Dershad Karat n Singh v Jankee Eooer 19 TV E 
90 and A txuddtn Eastern v Eama*ugra Do/ 

I L E 14 Calc 605 referred to and followed. Held 
also that in such a ease it is incumbent upon the 
defendant to raise the plea of jurisdiction in the 
Court of first instance the question being not a pure 
question of law but a question which would depend 
upon facts Bibd Mahata r Shtama Cnmw 
Khawas LL.IL, 22 Calc. 483 


ErST» * bould bc ^boctly found in afekans^ 
how tho dispossession occurred whether through the 
“ Ct °* the defendant himself IubS 
SoovDEnr Dab ee r Onwab Naeain Pebshad Dry 
BLR. 207 nota 

NASASltoT 011 ” S00NI1TOEE DE » EE *• PTOESM 
•IN AKAIN ROY 12 W IL 85 


Question whether 

included m decree— Act Till of 


lands were included in decree— Act VIII if 
1859 s SS7 — Act XXIII of 1861 e It- The 
father of the defendant in 1853 obtained a decree 


45 „ 

t , took P 083e Mion of land as bemir 
bv an nffi? the possession bemg given hnf 

S.. B , L - 2 °3 note 14WR 3g 


rattier or lue defendant m 1853 obtained a decree 
agarnst the father of the plaintiff and other persons 
for partition of village lands The decrce greeted 
that in effecting the partition certain dlura lands 
then occupied by the plaintiff s father were not to be 
included Application for execution of that decree 
was made in 18G1 but the execution proceedings re* 
mained pending until 1882 On the 12th December 
1882 tho decree was executed, and the defendant 
(his father being then dead) Was pnt into possession 
of the lands now in dispute as being part of the 
lands to which he was entitled under the decrce 
The plaintiff objected that these lands were not 
subject to partition under the decree and ho ap* 
plied for an order that they should he delivered 
back to him. His application was rejected and he 
thereupon brought the present suit to recover the 
lands from the defendant The Court of first in 
stance was of opinion that the question raised 
in the suit related to the execution of the docreo 
made in 1853 aud under a 214 of the Civil Froce 
dure Code (Act XIV of 1882) could not be raised 
again by a separate suit The plaintiff appealed to 
the Assistant Judge who reversed the lower Court * 
decree On appeal by the defendant to the High 


See Yrnw. “ note WWR. 30 

BntnxAcnAiusE °°' n>Ea 1107 r Phosuwro'vath 

w B 1804 208 


ine Assistant Judge who reversed toe lower uroio* 
decree On appeal by the defendant to the High 
Court — Held reversing the decree of the lower 
Appellate Court that the plaintiff s suit should be 
dismissed The question whether the dhara buds 
received by the defendant in execution of the dicreo 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1B82 (ACT X OF 1877)-con?i««frf 
1 QUESTION s IN i VtCUTION OF DfcCI Et 
— cont uued 

rt 1S«>3 were lorlidtil in that d'erec was * «|ues 
tnn relating to the ext cation (f t! c decree within 
the m anm- <f «- 344 f the Cud I roccdurc Cod 
Act \I\ of 1SS2 which tarre! a separate suit 
Lioucmtu Oa'e u c llrtu Au ai> 

[L I* R. 12 Bom. 440 


48 Decree wrongly cxe 

CUted — Trespass Suit for — here in cxicuti n 
c f a decree somctl mg is done which is n it ordered 
by the decree as mak ing breaches in a bund which 
were thought by the nanr necessary for the protcc 
tion of the bund a suit will he for trespass com 
nutted thereby It is not a question arising in ere 
cation of a decree undv i 11 Act XXIII of 1861 
1 as u Ben Ait T I* a Li- r Wxikv 

[12 B. L. B. 200 note 11 W It. 618 

See al*> Scbjaw Bibi c Sabiatitcba 

[3RL.E. A. C 413 12 W R. 329 


40 . Suit by judgment 

debtor to let at de tale — Fresh suit — Cirif Proce 
dure Code e 244 — A judgment debtor sued the do 
cree-holdcr for recovery of possession of certain land 
which had been sold in execution of the dccreo and 
to set aside the aale on the ground that the laud was 
not liable under s 9 of tho Mf P Pent Act to 
sale in execution of decree Held that the question 
at issue between the parties was clearly ono relating 
to the execution and satisfaction of tho decree and 
that the suit was therefore barred by the provisions 
of s. 244 of the Civil Procedure Code Jahki 
Sikqh c Adlae Singe LLR 8 All 393 


50 Retention ly lie 

Court of property not the subject-matter of a decree 
tn the course of ill execut on — Dismissal of pelt 
t on for delivery of possession — Appeal from order 
of dumutal — A decree having been passed aw ard 
Sng to a l la in tiff in a suit a moiety of certain jewels 
which were stored in family boxes in the possession 
of the defendant the boxes containing the jewels 
were taken possession of by an olhcer of the District 
C< urt and a division was effected by a commissioner 
appointed for that purpose by that Court After the 
divisun certain jewels remained which had been set 
aside by the commissioner as not forming part of the 
subject matter cf the decree and these continued in 
the custody of the District Court- The defendant 
thereupon presented a petition to the District Court 
praying tliat tho jewels so remaining undivided mi ht 
be returned to him Plaintiff resisted the application 
but both parties were agreed that tho said remaining 
jewels were not part of the subject matter of the suit 
and were not dealt with by the decree The pcti 
tun was dismissed whereupon the petitioner ap- 
pealed. On objection bein'* taken that no appeal lay 
against the order of dismissal on the ground that 
since the jewels in question were not part of the sub 
ject matter of the suit and were not dealt with in the 
decree the question was not one relating to the cxe 
cutiou of a decree and was not governed by a 244 of 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877) -centmi/etf 
1 QUESTION i> IN FXECUTION OF DECREE 

— continued 

the Code of Civil Procedure — Held tliat tlio ques 
tion aa to what should be done with the boxes and 
their contents aroso between the parties to the suit 
and related to the execution of the decree j that the 
order was passed under s 241 of tho Codilif Civil 
1 rocedurc and that consequently an appeal lay i ei- 
Miceell J — The property having been interfered 
with in the course of the execution of a decree the 
question intolicd was one relating to tho execution 
of tho decree llio general words in the section 
should be construed liberally Muttuvelu Filial v 
l ythtlinja Filial 5 Mad 18o and Madhan 
Mohan it noh v Kangu Dots Chucherlutty 12 
BLR 201 referred to ArPA Rao i Venkata 
iUUANAYAitMA. I. L. R., 23 Mad. 65 

6L Crops misappropriated 

whila In possession under decree after 
wards sot aside on appeal— Separate tu t for 
value of crops — The defendant obtained a decree in 
a smt brought against the plaintiff for arrears of rent 
and for ejectment in execution of which he evicted 
the plaintiff from his holding and after getting 
possession thereof carried away certain crops which 
were then standing on the laud. The plaintiff up 
pealed from the deerco obtained by the defendant and 
on appoal it was set asido on tho plaintiff depositing 
the rent due and tho plaintiff recovered possession 
of his tennre Held that a suit for the value of the 
crops earned away by the defendant while in posses 
tion under his decree was not barred by s 11 of Act 
XXIII of 18G1 Shebnomoyee v Fatabbi Sieeab 
[L L R. 4 Calc 825 

62. — Decree for costs— 

Sale of immoveable property in execution — Reversal 
of decree on appeal — Suit for recovery of mesne pro 
fits— Suit for value of crops wronyly appropriated 
— Right of suit — Civil Procedure Code (Act HIV 
of 1882) t 533 — A brought a suit against B for 
compensation but it was struck off and B obtained 
a decree for costs A appealed but pending the ap 
peal B executed his decree and m execution thereof 
purchased a certain fmmovcahfo property of A and 
took delivery of possession The Appellate Court 
remanded the case for retrial on the merits and a 
decree was passed by the Court of first instance in 
A s favour which xvas confirmed on appeal and he 
got hack bis property A then brought a suit for the 
value of crops wrongfully appropriated by B during 
the period he was in possession It was contended ou 
second appeal that such a suit was barred by the pro 
visions of a. 244 of the Civil Procedure Code. Held 
that the question to be decided in this suit did not 
relate to tho execution discharge or satisfaction of 
the original decree within the meaning of a. 2 44 be- 
cause it did not arise at all until that decree had 
ceased to exist and such a suit was not barred by the 
provisions of that section. Lati Koer r Solhadrt 
Kooer I L R» 3 Calc 720 Moohoond Lai Pal 
Chovdhry v Mahomed Sami Meah I L R 14 
Calc 484 Hameeda v Bhudhun 20 TV R 233 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OP lB77)~cO*hnued 
1 QUESTIONS IJv EXECUTION OF DECREE 

— continued 

JSamnsoondvree Dalee v Tan nee Kanl Rnhoorte 
20 IE P 415 Duljeet Oorat n v Ratal Gorain 
22 Tf R 43o Ram Roop Singh v Sheo Oolam 
Smqh 2a IT £ 327 Ram Ghulantr DxcarJca Rat 
I L T 7 All 170 referred to Moth o ora 1’ershad 
Singh v iSAumMoo Geer 13 W R dl3 diatw 
(pushed. Cornu c Kakbabi Rawat 

P.L.R 22 Calc. 501 

53 Suit for restoration 

of property where decree ia reversed.— 
here a person obtains possession of property under 
a decree which is subsequently reversed a claim for 
the restoration of the property need not under Act 
Will of 1861 a 11 be the subject of a separate 
suit but may be enforced in a miscellaneous proceed 
«ng lUGrvDAs Devchavd r Natiia Pjtamufb 

[10 Bonn, 291 


54. — Failure to execute de 

or ee—Sutl nfttr omittion to execute decree — 
Plaintiff s father purchased a house on the 11th Jnnc 
18o4 at a sale made under a decree against G D 
but was not put into possession of jt accordingly in 
1800 he obtained a decree for possession which bow 
e'er was never executed. The defendant in 1870 ob- 
tained pc (session of the house by another sale made 
in execution of another decree against G D The 
present suit was instituted by plaintiff in 1871 Held 
that net only was the remedy on the cause cl action 
which accrued in 18o4 and the decree of 1806 barred 
hut also that Act XXIII of 1861 * 11 prevented 
the plaintiff fr m bringing a new suit on the fresh 
cause of action accruing to hnn under the decree of 
18GG as that section took away from the parties to 
the suit thp ncht to raise by a fresh salt any qnes 
tion as to their rights and liabilities under the de- 
cree Rxtnganasnry ▼ Shappani 5 Mad. 3~5 
followed Kisak T\ andbAu e ANAiTOABAir Bachaji 
[ 10 Bom 433 


55 


- Suit for possession 


after failure of attempt to execute decree 
giving possession — Separate tint — The ances 
t rs of the plaintiff brought a suit in 1821 before the 
Pe"i«trar of the Adawlut Court to eject the defeu 
dant s grand father from a piece of ground. The Re- 
gistrar fnuml that the defendant was a tenant under 
the plaintiff at a ini ntbly rent and the Court decreed 
that defendant should remain in possession so long as 
he should continue t j pay the rent regularly and that 
in default of payment the plaintiff should be placed 
in possession An attempt to obtain possession in ere 
cuti n of that decree in 1801 faded and the plaintiff 
nr ught a suit to recover possession with arrears of 
*V t , , S : lJ ,w 8 11 of Act \XIII of J8C1 pre 
eluded tl e plaintiff fr to maintaining the suit 
i rv-cv sax r AsAEr 6 Mad. 375 


' — r Execution of decree 

J"* 1 ®*”® ^ stion of mismanagement of 

property after rejection of application to be 

put into possession — Declaratory decree —In a 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OF 1877)-eon/iW 
1 QUESTIONS IN EXECUTION OF DECREE 
— continued 

partition *uit brought by the plaintiff a decree was 
passed in 18S2 which prov ulul (inter altd) that the 
defendant should manage certain devosthan lands 
and apply the income thereof to devasthsn purposes 
and that if he failed to manage the lands properly or 
alienated iliem by »ale or mortgage the plaintiff and 
Ins younger brother should enjoy the lands and apply 
the proceeds towardsthe maintenance ol the devasthan- 
In cxecuticn of this decree plaintiff presented an ap 
plicatim on the 28th >ov ember 189-1 praying that 
he should be put in management of the devasihsu 
lands on the ground that the defendant was guilty 
of mismanagement and misapplication of the de» asthsn 
property This application was rejected by the 
Court of first instance on the ground that the ques 
tion of mismanagement did not fall within s . 
cl (e) of the CodL of Cn il Trocedure This order was 
confirmed on appeal on the ground that the decree 
was a declaratory decree and therefore incapable of 
execution Seld on second appeal that the decree 
was not diclaratory only and that it could be enforced 
in execution under a. 214 of the Code of Civil Proce- 
dure ilADHAYBAO C RAMEAU 

(LLE. 22 Bonn* 237 
- Suit for possession 


57 

■which might have been had underdecree ~ 
Separote toil — A (nit will not he for possession 
of land of which the plaintiff should have been hot 
was nit put in substantial possession in execution 0 * 
decree Jfis remedy is to further execute Lia decree 
Kisto God DTD Ktra r Gvj.ua TbbsHau Spbuah 

[25 VT It. 372 
IiOtiT Cooitab Bose r IshAv Cuctcdeb Cure* 
EBBVTxr IOC LB, 258 


68 - ■ - - Separate t*tl~“ 

Aem came of action — A plaintiff who has obtained 
a decree declaring him entitled to the possession of 
immoveable propirty must uud re ll of Act XXII* 
of 18f 1 proceed by execution of the said decree and 
not otherwise if he neglect to do so till he i* t ms 
barred he cannot any the more on that account bnng 
another suit for possession of the same property 
whether founded on the old dccrie in his f avow or 
on the continued occupation of the said property by 
the defendant NasMMUv r Yeskatksh PbABHC 
[LL B. 6Bom. 383 


59 . — — Formal possession 

under decree — Separate tutt for actual potiet 
stow — Cause of action — Execution of decree— Citil 
Frotedure Code Act XIV of 1SS2 es 2J4 el fej 
263 264— In 1877 the plaintiff sued the defro 
dant f r possession of certain properties and obtained 
a decree m execution of this decree the plaintiff 
on 12th of July 187 J obtained formal possession ot 
the properties seed for The defendant continued 
to remain in actual possession and occupation of a 
portion of the premises and refused to gir® a P 
possession of the same to the plaintiff who ****<« 
imn with a two months’ notice to qmt m J one At»i 
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CIVIL PROCEDURE CODE ACT XIV 
OP 1832 (ACT X OF 1877)— co»/ need 
1 QlE>TIONS IN FNECTTION OF DECTEE 

—CO t UUed 

Tl e f UmtiiT dilott ict th<* Mea lint in cxcon 
[ icm 1 the derrr* ol tainrd by him a -ainst the defen 
ilsnt tut in titntrd a frrsl* «mt for that purfose 
Jlrld that »ueh a amt would le Senile — I hat 
the delivery < f formal join-* » n in extcnti n of a 
decree for jrnnil n (Un » cause of acti n a-amst 
a defendant *b remain* in orrupati n cf the r«- 
tnura *1 ich may be cnf reed in m regular »u»t 
Slum CitiEix Cuattebjj r Msunro Cnrxnnv 
Uookebjee LLR 11 Calc., 03 

60 ■- — Order absolute for 

Bale — Tra refer t>J Property AH (It of ISS2J 
m SS — Queit ijom g atto the order aholute for 
tale — When an order al rolotc for *ale f mortgaged 
JTiperty ha* been made any questr n tliat antra a* 
totliat order a!>w lute for nlc is net a question relating 
to tie cxecuti nof the ditree will in the meaning of 
a. 24* of tl e Cole cf Civil Procedure Ajudkia Jer~ 
thad r Paid oS my h ILL 21Calr 813 T\lu * 
£ ugh r Fen le la Prothad I L.S 22 Calc 924 
Tara Protad Tow r Dhobodeb roy I L S 22 
Coir ^ 931 and 1 ami r S ugh r Drey pal I L. D 
16 AH 23 ft Ilowed. Kedar Noth r Lain Saba 
J L It 12 All-,61 Oudh Deban Lair Lagethar 
Lai I L. E 13 A'l 278 dissented from AkirCK 
eissa Bin ee t Hoop Lai Das 

[LL.lt 25 Calc. 133 

6L Question as to title 

raised and decided In execution proceed 
inga — On it on to appeal— Preth evil brought to 
ettalUth title - Tl e defendant obtained a dirree 
a'rauirt the plaintiff aa representative of hi* (the 
plaintiff*) deceased unrlc and m execution he at 
taclied the pn perty in dupnte Tl e plaintiff obje cted 
totl e atttachment hut 1 1* objection mi disallowed 
and the pn p<ity vra» a Id 11 e j Wintiff di 1 n t ap- 
peal against the <rdcr disall "uii, hiaibjectmn but 
tiled the J resent atilt to (stall *h 1 n ri lit Both tl e 
lower C >urta allowed the plaintiffa claim On ap- 
peal ty the difii dant to tl e Ui^li Conrt — lletd 
reversing the decree of the Courts below that the plain 
tiffa auit was n t maintains! le The question raised 
m the present suit «ii one which ougl t to have been 
taken in the cxecutu n proceedings in the former amt 
under a 244 of the Civil Procedure Code (Act XIV 
of IBS’’); and having been aa a fact raised and 
decided against the plaintiff he cruld not bring a 
separate amt Nimba IIaeishet r Sitauau Paeji 
[LL.R 0 Bom. 458 

62 Omission to oppose 

execution of decree — Suit to let at dt illegal 
tale ~~A *u;C wt 11 lie to set aside a sale made fn two 
travention of the terms of a M Bengal Act VIII of 
I8 ( '9 the judgment del tor not being bound to oppose 
the sale in the proceedings in execution. Baita boox 
ucbee Dosseb r SI mu oo Soonnr Biswas 

[25 W IL 150 

03 — Claim to have sale sot 

aside as fraudulent— <Su»f ly judgment A tltor 


CIVIL PROCEDURE CODE ACT XTV 
OF 1882 (ACT X OF 1877)-co*f.aw«f 
1 QUESTION b IJ. EXECUTION OF DECREE 

— tontinued. 

agamtt judgment-creditor and purchaser (o tet 
atide fraudulent tale — A judgment-debtor who 
claims to hare a sale of hia land act aside on the 
ground f frand committed by the judgment creditor 
who procured a aalo without advertisement an( j p„ r 
chased the pn prrty witlifut l^VC of the Court is 
debarred from bnupng a suit to set aside the nale 
inasmuch as the questi n la one arising between th« 
parties to the suit and relates to tl e execution of tha 
decree within the meaning of s 241 of the Code of 
Civil Procedure 18<7 4 uubaohava Attamjab 

r 4 exkata Chabyab L L R 6 Mai 217 
84 — -dppl ration to 

tet at dt tale — Ciril Procedure Code 1B82 t 294 
— \n application under a 291 of the Civil Procedure 
Code to have a tale set aside on the ground that tlie 
purcliascr took nothing by lus purchase inasmuch at he 
wa* the holder of the decree in execution of which the 
property was * Id i*a matter m execution falling under 
■- «M of the Code J iraraghara A yvangar v 
renkata Charyar I L E„ 5 Had 217 followed. 
CaiXTAUAEBAV liATU t 4 ITHSnAI 

[LLR 11 Bom 588 
Gexp t Sakhaeau LL.E. 22 Bom. 271 
86 — - ■ — . Sale in execut on 

the judgment Aebtcr being ignorant of the execut on 
proceedtngi through the fraud, of the decree holder — 
Setting at de proceeding! m execution— Separate 
suit — In 18 3 D obtained a decree against £ if gave 
security for the satisfaction of the decree whereupon 
D agreed not to tale proceedings in execution In 
breach of this agreement D In the aamo year applied 
for execution and sold certain immoveable property 
belonging to S of which K became the purchaser 
A did not apply for possessi n until 18S3 in wh eh 
year he applied for and obtained possession of the 
property A alleged that he then for the first tuno 
became aware of the aale and that by the fraud of L 
and A he had been kept In ignorance of the execution 
proceedings taken by D in breach of the above men 
ti ned agreement and within thirty days after K 
obtained possesti n he ( *>) applied for a reversal of 
the orders which had been passed in the afore- 
said fraudulent proceedings The Subordinate Judge 
held that the application was barred and referred tho 
applicant to a separate suit to set aside the aale On 
application to the High Court — Held on the authc 
nty of Paranjpe r Kanade J L B 6 Dom 148 
that a separate amt wonld not lie and that the relief 
•on ht by 5 could only he obtained at all events aa 
againat D by an application under a. 241 of the Civil 
Procedure Cede 1S82 Sakhahasi Govtxd Kals r 
Damodab Akhabau LLR 9 Bom. 468 

66 Sale tnexecution 

Of decree for arreart of rent— Fraud— Suit to tet 
at de a tale on the ground of fraud— Decree — Quei 
t one arumy letaeen the parties or their rep re ten 
tat, ret— Light of m l— Code of Ctrtl Procedure 

(Act nr of maj »> 311 312 311 3ic —mid 

by the Full Bench— PziimAir CJ Pbik 3 ee 
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DIGFST OF CASTS 
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CIVIL PROCEDURE CODE, ACT XIV 
03? 1882 (ACT X OP 1877 Continued 
1 QUESTIONS IN EXECUTION OF DECREE 
— continued 

Tottenham and Pioot JJ (Ghose J dissenting) 
—that when circumstances affictmg the validity of a 
Bale in execution have been brought about by the 
fraud of one of the parties to the suit and give nae 
to a question beta ecn those parties such as apart fi om 
fraud would bo within the pro iisions of s 244 a suit 
will not lie to impeach the validity of the sale on the 
ground attach fraud Saroda Ch under Chuclcerbutly 
v Mahomed Ituf Meah I L It 11 Calc 376 Vira 
raghata Ayyangar v Venkata Charyar 1 L It 5 
Mad 217 Paranjpt > Eanade 1 L It 6 Bom 
148 and Sahharam Oottnd Kale v Damodar 
Akharam Oujar I L It 9 Bom 468 approved 
OobindChanara Majumdarv Uma Chum Sen I L 
Jt 14 Calc 679 dissented from in part Meld that 
in such a case the judgment-debtor u entitled whe- 
ther the sale has been confirmed or not to make as 
against tie person guilty of the fraud or( accessory 
thereto such application (if any) under a 311 as he 
may be entitled to make hie time tor making it being 
computed from the time when the fraud first became 
known to him Meld further that meases in which 
the decree or the purchase in made benami s 241 does 
not apply and a suit may be held to he to set aside the 
sale Per Gnosn J — An objection under ■ 311 or 
upon the ground of fraud raised by the jadgment 
debtor after the sale lias been confirmed under s 312 
cannot be dealt with under s 244 In such a case 
the judgment-debtor is entitled upon the ground of 
fraud to bring alsuit to set aside the sale or at all 
events to have it declared that the sale passed no title 
to the purchaser or that the purchaser is a trustee 
for him There is no special provision w the Code 
for setting aside a sale on the ground of fraud when 
it has once been confirmed Mohendbo NabAin Cits 
tubaj r Got ax Monppx 

[LLK 17 Calc 760 


67 Suit to Met aside 

taleonyround of fraud — Sale tn execution of mart 
gage decree directing {he sale of the mortgaged pro 
perty under es 88 and 89 of Transfer of 1 roderty 
Act — Decree nist not absolute — Bight of suit — Civil 
Procedure Code tj 311 and 312 — Where a suit to 
set aside a rale in execution of a decree was brought 
on the ground that by the fraud of the judgment 
creditor the proclamation of sale had not been duly 
made and the facts were that the sale was not an 
ordinary rale of attached property in exec ition of a 
decree but a sale in execution of a mortgage decree 
which directed the sale of the mortgaged property ra 
accordance with the provisions of ss 88 and 89 of the 
Transfer of Property Act but that there was 
no such decree in existence as only a decree eut and 
not a decree absolute directing the rale had been 
made and it was contended that until a decree abso 
lute was made for the sale the right to redeem existed 
and that the su t might be regarded as a sait to re 
deem —Held that there was nothing in these facts 
to distinguish the case from the Full Bench case of 
Mohendro isara » Chaiuraj v Oopal Mondul 
I D It 17 Calc 769 and that the suit was therefore 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OF lQ77)~conf,nued 
1 QUESTIONS IN EXECUTION OF DECrLE 
— continued 

not maintainable An order directing a sala in such 
n case would be sufficient authority under s 89 of the 
Transfer of Property Act oven if the order did not 
take the form of a decree such a? u prescribed fer a 
decree absolute in the case of a suit for foreclosure 
Siva Pebsdad Maitt r NtfiDo Lail Kab JIahv 
fatba L L. IE, 18 Calc. 130 


08 . - Application to 

set aside sale on groun l of fraud - Question bettceen 
decree holder or auction purchaser and judgment 
debtor — Where a judgment debtor appheB to have an 
execution sale set aside alleging circumstances ulueh 
if found in Ins favour would amount to fraud on the 
part of the decree-holder or the auction purchiser 
the case comes within s 214 of the Civil Procedure 
Code Prosnnno Kumar Sant/al v Kali Das Sanya l 
I L R 19 Calc 693 Cha«d Monte Dosya y 
Santamonee Dosya I L R , 24 Calc 707 and 
A emai Chand Kanjt v Denonath Eanjt 2 C Jl 
N 691 referred to EoJonikant BAGCnie ITossbn 

Udmy Auuks 4 C W N E38 

0{> ^ Sale in execution 

of decree for arrears of rent — Fraud — Suit to 
set aside sale on ground of fraud — Cicil Procedure 
Code 18b2 s 311 — Right of suit —A and B were 
two tenants whose names were registered in the 
landlords shensta B died leaving C D and E 
his sons and heirs but no application for mutation 
of names tn the shensta was made Disputes as 
to rent having ansen A and C proceeded to make 
deposits in Court in respect thereof and the laud 
lord instituted a suit against A joining Csss party 
defendant to recover the amount of rent he claimed 
and obtained an ex parte decree which enter olid 
directed that it should be satisfied out of the amount 
so deposited in Court That amount according to 
the landlord s case proving insufficient to satisfy his 
demands he proceeded to execute the decree and 
brought the holding to sale and purchased it himscit 
and C then applied under s 31 J of the Code to have 
the sale set aside alleging that the decree had been 
fraudulently executed, tit sale proclamation suppr 
sed and that the decree was incapable of execution m 
the manner adopted and contending that it com 
only be executed against the amounts so dcpos'ieu 
m Court which were more than ample to 
the full amount justly due under it That npp 
cation was unsuccessful A C D and F then *>“ , 
tuted a suit to have tho sale set aside on tL , e ,f r0 ““ 

„f fraud mid *. regards A »nd C MWJ 
the decision In Mdhendro Jtarain Chalurgj v ? 
Mmd,l I LX 17 Calc 7 69 ttat the d”" 1 ”"’" 
to the propriety of the execution of the rent ‘~v. 1 
by sale and as to the suppression of the sale 
mation were questions which canid snd on*: 
have been decided under a 244 and that so ,j 
they were concerned the smt would not '' c ix 
tj,c .. rrgrf. -D «d JS (tat "■ »'I 
not parties to the rent suit or proceedings hadtlie 
and although as heirs of a deceased tenant 



( 1 * 0 * ) 


DIGEST OF CASES 


( 120G ) 


CIVIL PROCEDURE CODE ACT XIV 
OF 1832 (ACT X OF 1877)— roafiiraef 

I QUESTIONS IN FXFCUTION OF DFCREE 

— font nurd 

bad not p'-t tlicir name* registered in the Uncord * 
ihrnxta, they might net be at le to question th 
decree obtained for arrears of rent tbej were n t 
thereby precluded from contesting a sale on tl e 
gTi und tliat it had been Iran Intently obtained under 
e<l «r of inch a decree and that it was competent to 

II cm at any rate to nt for a declaration that the 
aale in qersti n did n t In any wav affect tbelr 
n Its. Jaoas Nuu Gobai c t\ atson t. Co 

[ILK. 10 Cole 341 

70 ■ S««t to hare an 

txtrnl on s ale of load itl aside — Purchaser at tale 
sought to If ret at de — Fraud allegation of— 
Vioett quest on* are raised between tbc parties to a 
decree relatin'- to its execution discharge or satisfac 
tl n the fact that tbc purchaser at a judicial sale 
mlio is no puly to the decree of which tbo execa 
tion is in question is mt -rested an 1 concmied in 
the result lias never been held to pres cut the appli 
ntrin <f s. 2H of the Civil Procedure Code limiting 
the disposal of these matters to the Court execut 
xng the decree The plaintiffs in a suit to have the 
judicial sale of a tamindan set aside alleged tliat the 
decree-holder In part satufaeti n of hi* decree ha 1 
received from them and ether co-sharers in the *a 
nundan their proi>ortionatc amounts of the debt 
decreed and bad agreed that their shares should 
lie exempt from the execut on sale about to tske 
place that the sale took place subject to that 
exemption that the dccrce-boldcr however with 
whom some of the co-sharer* and tbc purchasers 
colluded, fraudulently had the tale set aside revived 
the attachment and caused a second sale at which 
all tbe shares In the zammdan wero sold. Held 
that the question beside* that the charge of fraud 
was not sufficiently specific was determinable in 
virtue of s 2+1 of tbe Code of Civil Procedure 
only by order of tbe Court executing tbe decree 
Puosrsiro Kciiab Sx.jty.il v Kali Das Sanyal 

[1L.B 19 Calc. 083 
L.R 10 LA 103 

7L- Quettion art* 

tng between the parties to the tail — Sale of pro 
perty by the Colleetor at ancestral property — Suit 
to tet attde tale on the ground that property vat 
wot anrestral — Certain property of a judgment 
debtor having been sold by the Colleetor under «. 320 
of the Code of Cml Procednro as being ancestral 
property tbe judgment-debtor sued tbo decree holder 
and the auction purchaser to have the sale set asid* 
upon the two mam grounds that tbc property was 
not ancestral and therefore could not legally be 
sold by the Collector and that the real purchaser 
at the auction sale was the decree holder himself who 
had not obtained the leave of the Court to bid. Held 
that the questions thus raised were questions arising 
between the parties to the suit within the meaning of 
s 244 of tne Code of Civ 1 Procednre and that tbs 
auit would not lie Fash Ham v Fatlu 2 L 21 
8 All 146 and Protunno Kumar Sanyal Y Kali 


CIVIL PROCEDURE CODE ACT XIV 
OF 1883 (ACTX OF 1877)— continued 
1 QUESTIONS IN EXECUTION - OP DECREE 
— continued 

Dai Sanyal 2 L 12 19 Calc C93 referred to 
Dacxat Singh r Juoal Kibuobe 

(ILK. 23 AIL 108 

See Dhawj Bam r Chatubbiicj 

[IL.B. 23 AIL 83 

73 Application to 

tet oxide tale on the ground of fraud tn a case 
t rhtrea third party is the auction purchaser — Code 
of Cinl Procedure f Act XIV of J'i82) ss 2 311 — 
The derision in the ease of Uohtndro Barain Chat u 
raj v Oopal Mondul I L S 17 Calc 769 has been 
in effect overruled by the decision of the Privy 
Council in the ease of Protunno Kumar Sanyal v 
Kali Das Sanyal 1 L 22 19 Calc 6S3 L P 

19 2 A 166 An application to set aside a sale 
on tbc ground of fraud would come under a. 241 
of tho Civil Procedure Code notwithstanding that 
tbo purchase was made by a person who was a third 
part} Saadatmnnd Khan \ Phul Kuar 2 L 22 

20 All 412 distinguished Bniraov Monojr Pal 
r M-vdaLalDry I L. R 20 Calc 324 

[3C W If 399 
See niRA Lal Oucwb t Chandra Kanta Ghose 
P L H. 28 Calc 639 
3 C W N 403 

73 Suit to tet attde 

a tale on the ground that the decree uat obtained by 
fraud whether maintainable where third parti/ 
it the auction purchaser —A suit to set aside an 
execution sale on the ground of fraud is not main 
tamable under the provisions of s 211 of tbe Civil 
Procedure Code even in a case whore the real or 
nominal auction purchaser is a person who was not 
a party to the original suit Protunno Kumar 
Sanyal v Kali Das Sanyal 2 L 22 19 Calc 
683 L K 19 2 A 166 followed Moti Lal 
C nAKZBBDTir v Russick Chandra Bairagi 

P L R 28 Calc 328 note 
3 C W N 395 
Bam Nab ain Tbwabi r Shew Bitonjan Boy 
[L L. R, 27 Calc 197 
and Nbmai Chand Kanji i Deno Nam Kanil 
[2 C W N 081 

74 ■— Question as to trane 
fer of decree — Purchaser of the decree from the 
decree holder — Csrif Procedu e Code ( Act XIV of 
1S82J xx 2 232 — Appltcationly transferee of decree 
— C ri l Procedure Code Amendment Act (V22 of 
1S8SJ —The word representative as used w a 244 
of the Code of Civil Procedure when used with 
reference to a decree holder uclades the purchaser 
of the decree from the decree holder by an assign 
ment in writing 2shan Chunder 8 rear v Sent 
Jfadhub Sirkar I L 71 21 Calc„ 62 and Badri 
Nuruii* v Jai Kishen Das ILK 16 All 433 
referred to The Court executing a decree which 
has been so transferred can go into the disputed 
question of the transfer of the decree under the 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1811) -continued 
1 QUESTIONS IN EXECUTION OF DECREE 
— continued 

provisions of s 214 of the Civil Procedure Code 
as amended by Act \ II of 1888 Dwab Btmsn 
SiKKAEt Fatik Jau I Xi R 26 Calc , 260 
PC W N.222 

Ganoa Das seal * Yakub Ali Dobashi 

[I L R 27 Calc , 670 

76 Order refusing to con 

firm a sale in execution of ex psrte decree 
set aside — An order refusing to confirm a sale 
on the] ground that there was no subsisting decree 
at the date when the confirmation of the sale is applied 
for is one nndcr s 2 14 of the Civil Procedure Code 
the question raised being ono relating to the execution 
or satisfaction of the decue within the meaning of 
that section Prosunno humor banval V hah Pas 
Sanya l I L It 19 Calc C83 referred to Dota 
sioyi Dasi r Saeat Chunder Majumdab 

[L L It. 25 Calc., 176 
1CVN 650 

76 — Effect of satisfaction 

of decree — Where a decree has been satisfied it 
presents an application under s 244 of the Code 
of Civil Iroceduro there being no decree then 
existing Rash Dehart Mondal r Pakhal 
Ciiaban Manual 1 C W N, 708 

77 Application to set 

aside Bale in execution of an ex parte decree 
subsequently set aside under s 108 Civil 
Procedure Code — W here a property was sold in 
execution of an ex parte decree and purchased by the 
decree holder and the decree w as subsequently set aside 
under s 103 Civil Procedure Code — Held that it 
is competent to a Court under s 24 4 Civil Procedure 
Code to go into the question and to set aside tho 
sale as bad Prosunno htimnr Sanyal v Kah 
Pas Sanyal I L It 19 Cal 683 and Vohendro 
A orain Chaturaj V Oopal Mondul I L R 
17 Calc "69 relied on Beni Pebbiiad Koeri v 
Lakhi Rai 3 C W X 0 

78 Claim to have sale 

set aside as being under barred decree — 
Separate suit — A separate suit will not lie to have 
set aside a sale made in execution of decree barred 
at tho time of execution the invalidity should bo 
dcclarod in proceedings in execution os provided in 
s 11 Act Will of 1801 Nojabpt Ali Chow 
bhiit r Moha Busseerooliah Chowduby 

[11 B L R 42 20 WR 6 
See Golam A boar r Lakhman Debi 

[5 B L. R. 68 13WE, 273 
and 2 ameeb Sibdab e Asseexioodpeen Sibpae 
[23 XV It 257 

Uanra Churn Dedta e Sookdeb Debta 

[24 WE.45 

Claim to set aside 

sale as wrongly made— Decree for sale of land 
— Objections by representative oj deceased judy 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-e«»<»##«* 

I QUESTIONS IN EXECUTION OF DECREE 
— continued 

ment debtor in Air oten right disallowed— Order 
reversed on appeal — Claim under s 278 rejected 
—S mortgaged four parcels of land to M 31 
obtained a decree against & directing the sale of the 
lands mortgaged. S died and K was brought in 
as his represenative under s 234 of the Code of 
Civil Procedure 31 applied for execution against 
the lands mortgaged as assets of S K objected to the 
sale of three parcels on the ground that one parce 
bolongcd to hunsilf (AT) and two to the family to 
which £ belonged and of which K was the manager 
The District Munsif investigate lthise qucstionsund r 
s 241 of the Code of Civil Procedure and directed 
that execution should proceed against all four parcel* 
The District Court on appeal reversed the order of 
the Munsif on the ground that he had no power to 
decide these questions undors 211 and that the proper 
course was for 31 to attach the properties and forA 
to make a claim. This course was adopted and * * 
claim was rejected and the four parcels were sold 
and bought by V K thereupon brought a smt 
against 31 and V to cancel the sales to V ml* 
that by virtue of a 241 of tho Code of Civil Pro 
ccdure the suit would not lie KrnrrAi.tr M*™* 
(XL R 7 Mad. 255 


80 Sale in execution of an 

ex parte decree and purchase by the decree- 
holder — Confirmation of the sale — Subsequent set 

ting aside of the ex parte decree— Application by o 
subsequent purchaser m execution of another decree 
to set aside the sale on the ground that the ex pane 
decree had been set aside —Certain immoveable pro 
perties were Fold in execution o! an ex parte decree 
and were purchased by the decree holder himsell 
After the confirmation of the sale the decree was set 
aside under s. 103 of the Cud Procedure Code at the 
instance of some of the defendants in the cn mai 
amt On an appluati m under s 241 of the Civ 
Procedure Code having been made by a rper par 
chaser of the said properties m execution of anotner 
decree to set aside the Bale held in execution of* 
ex parte decree the defence was that the ttipplicatio 
could net come under * 244 of the Civil Procei 
Code and that the sale could rot be set aside as itpa ‘ 
been confirmed Held that the case was oncunmr 
e 241 of the Civil Procedure Code and that tsci 
parte dccric having been set asidi the sale could a 
stand Inasmuch as the decree holder himself was iae 
purchaser Poyamoys Past v Sarat Chunde r 
toomdar 1 L R 2o Calc l7o Beni Reread Kotn 
r Lakhs Pal 3 C TV A 6 Purga Choral » fandal 
V Rah Fratanno Sarkar I L R ft6 Cale 
Zamal-ul-dm Khars v Mohammed AsgharjUi" 
R 151 A 12 ILR 10MI 166 nnAMieal 
Kumar* Ribee v Jagat Saltans Bibee 1 L * *” 
Calc 220 referred to Set Umedmal £ SRrUTR 
^ 1 [4CW N SB 3 

81 Restitution ofamooxx* 

paid under decree — Rtrertol of decree In * 



( ) 


DIQFST OF CASES. 


( 1210 ) 


CIVIL PROCEDURE CODE ACT XIV 
OF 1832 (ACT X OF 1877)-co«/ »«e<L 
L QUESTIONS IN FXFCCTION OF DECREE 
— cont ■ ued 

— Frt$\ #* / — Inasmt f irredcmpti n of* mortem 
* decree »< px. »cd fir po*»'*si n by red rnptiwi 
on th plaintiff |>ijir" the raw of R43 (“2a 7-0 
tl e am nut f the overt -age- ! bt. Fnor to the 
institution of the suit tiled fen lxnt had taken pro- 
ceeding* in th J nd- s C rart to foreel we the niort 
pipe an 1 the plaintiff paid the above mentioned ram 
inti that Court f r th I fondant who took It. Tbo 
jU ntiff appealed to the Hl-h C urt from the decree 
dirretmp lira to pay 11 43 0 aa the m rt"npr- 

d bt, an 1 oUaJied a J-vree by wl ich the decree of 
the first Court teas m «1 fi d an! the am-rant povat lo 
wire S mjition «»if, lured t l«2 16 j The plaintiff 
th n t k utexocutin f the decree to recover fn m 
the d fradant the differenev between the two nmi 
with interest Held that the effvt of the Appellate 
Court a l vrre was Vo direct rcstituti n of any «um 
]nil under the find Court* decree which was dis 
all awed bv tl c tppdlatc C< nrt ■ decree and that the 
question vu cl-arly one f r determination by the 
Court executing the decree and net by separate amt 
bong expre sly provided for by a. 683 of the Civil 
Irocednre C. le Held also that the decree b>lder 
was entitled to restitution f the amount with interest 
1 gtr v Comptoir tTEtcompte de Puri# L Jl 
3 1 C 465 referred to Bam GSulamv Di aria 
Sat I L S 7 All 170 distinguished by Min 
hoop J Jaswast bison t Dip Srron 

[LL.R. 7 AIL, 432 

82. Question arising after 

sale Qa it on at to intfrert taken by purchaier — 
Per JIahmoop J —The scope of ■ 211 of the Civil 
Procedure Code is limited to matters connected with 
the execution of the decree between the decree holder 
and the judgment dobtor and covers all tbe questions 
which may arise between the decree li rider and ths 
judgment debtor relating to the executlin etc of the 
decree Questions that may arise after the sale arc 
not strictly speakin" quest DM relating to the cxrcu 
tion discharge or satisfacti n of the decree within 
the me&Ding of cl (3) s 211 but as soon as there has 
been a sale the execution of the decree so far as ths 
decree hoi ler is concerned is over and the question 
whether the purchaser has purchased anything by 
the sale is not a question as to the execution of the 
decree h lder’t decree Eauchiiaidaii Misb r 
Bechu Buaoat LL.IL 7 AIL 641 

83 Refund of purchase 

money — Separate suit — Adjudication of judg 
rnenl debtor a* bankrupt and order not to deal with 
properly — A sale on the 4th March 1671 of certain 
property sold in execution of a decree obtained by A 
having been confirmed on I he 6th MaylB/8 notice 
was on the 31st May received that the judgment 
debtir had been adj a heated a bankrupt m Lond n 
anil an application was made to the Court to abstain 
from dealing with Lis property All proceedings 
were thereupon stayed and on the 8 th of July 18/8 
the purchaser applied to the Court for a refund by 
tbe present plaintiffs who were tho administrators of 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1ST!) -continued 
1 QUESTIONS IN EXECUTION OF DECREE 
—cost nued 

A of hi* purchase money and on tho 18th of tho 
same month an order was made for such refund The 
amonnt was refunded without protest by tho plain 
tiffs who then sued tho purchaser and the original 
jndgment debtor to recover the amonnt paidbv them 
He! I that the suit would not lie but that the qncs 
tion was one to be determined under s 2 If of tho 
Civil Procedure Code by the Cmrt executing tho 
deerre Soiaxo v AmiEtDA 10 C L R. 673 

84. . Compromise astopos 

session after decree— Procerfu re — B sued hi* 
brother C for possession of certain lands B and O 
came to an anneal lo settlement one of the terms of 
which was that C during his life (hould retain pos. 
session of certain of the lands and that after his 
death they should pass to B A decree was given in 
accordance with tho terms of tho compromise Oil 
Cs death, his widiw refused to put B m possession of 
the lands. B sought to obtain possession of the lauds 
with mesne profit* by executing the decree under tho 
compromise against C a widow Held that he ought 
to proceed by regular suit TabA Mani Dasj v 
Badha Jiban M pst A n 

[6 B L. R. Ap 142 14 W H. 485 

85 Agreement to give 

time — Suit on agreement — The parties to a decree 
presented a petition to the Court executing the decree 
in which they a ated that they had agreed that the 
principal amount of the decree was to be paid within 
eight years that a sum of R50 was to be paid annually 
si interest on the principal amount and that upoo 
default of payment -of the interest the whole amount 
due »hould be real i red by execution of tho decree 
On tins petition being presented the Court struck the 
case off its file Iltld that upon default being made 
the decroc holder's remedy was by execution of the 
decree and not by suit to enforce the terms of tho 
agreement Champat Tai v Fitamhab Das 

[LLH, 6 All 10 

88 Compromise of decree 

— Tffect of compromise— Mode of enforcing agree 
ment of comprOmue— Eight of tn t — A decree for 
partition having been compromised by on agreement 
made by the parties and c mmumcated to the Court 
which passed the decree — Held that the effect of the 
decree was extinguished by thivigr cement which could 
only he enforced by a fresh suit and not by an appli 
cation for execution of tbe former dicree Hajsi 
Raohuxath Josei r KBisnKAJX Ajtaht Joam 

[L L R. 19 Bom. 546 

87 — Contract superseding 

decree — Separate wit — In the eourse of proceed 
inga in execution of a decree by which a simple wort 
gage of immoveable property was enforced the judg 
meat debtor made an application to the Court execut 
mg the decree dated m April 1877 stating that the 
decree had been partially satisfied by the tale of a part 
of tho mortgaged property that the decree-holder Lad 
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1 QUESTIONS IN EXECUTION OF DECEEE 
—continued 


remitted a portion of the decree that the balance 
should he paid by a certain date and that a certain 
banker had given a note of hand for the payment of 
interest on the balance at a certain rate The judg 
meat debtor then stated as follow* So long as the 
petitioner docs not jny the money to the decree holder 
— » e during the term fired above — the banker thall 
pay interest to the decree-holder tbo decree holder 
shall not have power to take out execution withm the 
said term but after the expiry thereof he shall be at 
liberty to realize his money together with interest from 
the petitioner and his property by executing the decree 
excepting the property sold all the property mortgaged 
and attached under the decree Bliall continue so nnrt 
gaged and attached the decree holder's pleader ha* 
affixed his signature at the foot of this petition show 
uig that he consents to »fc the petitioner therefore 
prays that the case may be struck off as partially 
executed The decree holder subsequently sued the 
judgment-debtor to recover the balance of the decree 
claiming under the ammgimcnt set forth in the pcti 
tion of April 1877 as a contract superseding the decree 
Held having regard to the terms of that petition that 
no new contract superseding the decree was cither in 
tended or effected and the suit was consequently not 
maintainable Billings v Uncorenanted Service 
Bank TLB & AH 781 distinguished. Gang a v 
Hurl, Mar I L B 4 All 240 S A ho 25 of 
1882 Jteekly Soles All 16S3 p 03 and Cham 
pat Bat v I ttamhar Das I L B 6 All 16 fol 
lowed Makuhd Ram v JlAKnni Pair 

[LL.R. 6 All 228 

88 Compromise effected 

by fraud — Separate suit — Practice — Potcer of 
Court to vacate any Judgment or Order procured by 
fraud — The plaintiff held two decrees against the 
defendant for 115 490-1 G and applied for execution 
The defendant by misrepresentation induced the 
plaintiff to receive R3 900 only m full satisfaction of 
th>sc decrees and to withdraw the application The 
plaintiff on discovering the misrepresentation brought 
this suit to recover the difference Held that the 
suit was barred by s 11 of Act X\III of 1861 (which 
corresponds with s 2 14 of Act \ of 1877) the quest i to 
between the parties being a question relating to the 
execution of a decree It is always competent to an y 
Court to vacate any judgment cr order if it be proved 
that snch jnd^ment or order was obtained by minifest 
frsnd and in the case of orders made in execution 
s 11 of Act XXIII oflSCl excludes all ether reuse ly 
Pabawjfe v Kasxdk I L. R. 6 Bom 148 


89 — Refund of proceeds o' 

sale on ground of compromise — Wbenarefum 
is claimed of the jrccccds of on execution sale on thi 
preuud that the decree has been satisfied by compro 
‘T’JV ^ matter ou-dit to be tried under Act X\Ii: 
-Wtt s 11 out n t by regular suit 1 elatxt 
HOSseih «• Cuts Ahmed 23WB. 201 


00 . . 

amount than that 


— Compromise for larger 
claimed — Refusal tfexeett 


Uonfor larger amount — Suit for amount of compro 
tn iee — The parties to a suit agreed npon a compromise 
the result of w Inch was that the plaintiff obtained by 
the decree a greater quantity of land than he had 
originally claimed and a decree was drawn up in 
accordance with the compromise In the execution 
proceedings the defendant raised an objection that the 
plaintiff could not have execution for a greater qu&n 
tity of land than he had claimed originally and the 
Court cxrcntmg the decree allowed the objection 
No appeal from the Court's order was made but the 
plaintiff brought a suit to recover possession of the 
larger amount of land mentioned m the compromise 
Held that the order of the Court executing the decree 
was erroneous in law and might properly be reconsi 
dered upon an application for review but that the 
present suit came within s 244 of the Cml Procedure 
Code, and therefore could not be maintained. Mohi 
bulla n c I xu ail I. L. R. 0 AIL, 229 


0L- 


- Refund of money 


wrongly realized under decree -Execution 
of decree— Separate suit — Money* realized os due 
under a decree if unduly realized are recoverable by 
application to the Court executing the deewe wd 
not by separate suit The opinion of StcAet C J 
in Agra Savings Bank v Srt Bam Hitler I L> B 
1 All 3SS differed from JJarOmohmt Chatcdh 
ram \ Dbanmam Chotcdhram 1 B L B A* C- * 
138 and Ekotcn Singh v Jhjayanath Chat! a 
padhya 4 B L B A C 111 dint m finished- 
PabtAP Srean r Devi Bam L L R. 2 Alb, 61 
Taj t GrEOATEBSttAD 2 Agra, so 


-Ds. 


quently reversed or mo lifted — IVh n money has been 
taken in execution of a decree which is robscquiotiy 
reversed or modified no fresh suit will lie for i s r ® 
covery the matter must be enquired into by the 
Court which passed the decree as a question onsing 
between the parties relating to the execution of 
decree Salioeait Scion r Godevp Saiui 

[415 L. It., Ap 64 

Ncbsinq CnuNDER Sere ■ 

DOS EE 

Jad oo Natii Gossac* c Nobo 
TE&JEtf 4 TV R, 66 

St t for money 


JJwya Dntjj® 
3WE 275 


-In a *mt 


paid unier decree after carls reverse I 
of 1S67 the present defendant obtained a merer * ^ 
possession of a certain village and mesne pn." » ^ 


one year renoing an \ „ 

execution was stayed on the present jiUintiff dpn 
mg an te for 111 5 000 as security Th e ,‘*'f r . t-j 
affirmed on appeal and tho present defendant J» 


the note sold in execnti n and drew out of the p™ 
cecds a sura for mesne profits for subsequent y 

.1 mi nre-terrcH in the execution proCee® 


an appeal was preferred in the execution pro 
logs to the High Court which srt aside the 
so far as conecmed the mesne profit* for th Jt 
subsequent to that to which the trig mol 
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I QUESTIONS IN EVECUTION OP DECREE 
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related. The promt plaintiff thereupon attached 
and sold the tillage to recover the balance before 
that amount was paid to the present plaintiff, the 
present defendant brought a nit against him in the 
District Court, and thTe obtained a decree for mesne 
profit* for the subsequent year* and in execution drew 
the amount of the decree out of Court In second 
appeal however the Ill^h Court on 2Cth September 
18S1 reveracd the decree of the District Court where* 
upnn the present plaintiff applied for restitution under 
Ci nl' Procedure Code a 683 which application was 
ultimately disallowed. The present suit was brought 
to recover the amount to which that application 
related. Held tlrntths suit was not barred by the pro 
visions of Civil I rocedurc Code s 214. Naeatana 
c L abatana I. L. R. 13 Mad. 437 

04. _ Excess sum retained 

by decree holder after satisfying decree — 
Separate eu t — bait brought {o recover the amount to 
which plaintiff wu entitled under a decree passed In 
favour of himself and defendant as co plaintiffs in a 
f rroer suit It appeared that defemimt purchased 
the property rid In execution of the decree and that 
the price for which the salct oole place was sufficient 
to satisfy the decree Instead of paying the purchase- 
money into Court defendant with the knowledge and 
assent of plaintiff retained the while sum npon the 
understanding tliflt he should give the Court a receipt 
f r himself and on behalf of plaintiff and afterward* 
pay to plaintiff his portion of the amount decreed, 
Acc rdinply defendant presented a petition to that 
effect, and o! taiocd a certificate confirming the sale 
Defendant havm„ failed to pay plaintiff bis portion 
the present suit was brought Upon these facts it 
was held, in special aj peal that the decree was satis 
fied by sale of the judgment debtor s property ami 
that the execution proceedings were completely at an 
end the defendant having been by the assent of the 
plaintiff made hi* agent f r the acknowledgment of 
the satisfacti n of the decree No subsequent appli 
cation under the decree could have been entertained 
by the Court whuh executed it. Thcref re plaintiff s 
Claim was not a matter ditcrminablc under s 11 of 
Act XXIII of 1861 Bai/anadan Chettc i 
K tnWAPPir Chetti 0 Mad. 304 

KsiflTO ClltTKEEU QOOl TO C I* AMSOONDtTR SeW 
[17 W R. 14 

05 Suit to recover sum paid 

In excess under decree— Separate iu t —bums 
j aid in execution In excess of what was due ui der the 
decree can only be recovered by application to the 
Court which executed the decree not by a separate 
suit Kabhee KianouB Rot Cdowdtiey c Kishev 
Cuuwdbb Sanetal 1BWE 100 

80 Money paid In excess 

Under decreo— Decree reduced on appeal— 
Separate emt — A judgment creditor having caused 
certain property of Lis jud ment del tor to be sold In 
execution, the proceeds realized <U 1 not amount to 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877)— costumed 
I QUESTIONS IN EXECUTION OP DECREE 
— eont nued 

the full judgment-debt Aftcm arda the judgment 
debt was redaced in appeal to a sum far below the 
amount realized in execution and the judgment 
debtor brought a suit to recover the excess moneys 
Held with reference to Act \TIII of 18GI s 11 
that the suit did not lie but that the Conrt which 
charged with the execution of the decree had full 
jurisdiction to determine the question and order a 
refund. Motiiooba Pebshad Si’ion r Shaidhjoo 
Gees 10 V Ij 413 

07 Separate tint— 

LwmtaUon — In execution of a decree the property 
of the judgment debtor was sold and on an account 
being taken a certain sum therein appearing to ho 
dae was paid in December 18G8 to the decree holders 
Subsequently on the application of the judgment 
debtor the account wss rc opened and had been over 
drawn by the decree holders In 187G the judgment 
debtor applied to the Court which executed the decrco 
for an order for the repayment of the amount over 
drawn Held that while the application was not 
barred by any provisions of the Limitation Act IX 
of 1871 the English doctrine of laches did not apply 
in this country and further that the application 
had been presented in the proper Court as required 
by s 11 of Act XNIII of 1801 (corresponding with 
a 244 of Act X of 1877) AllhHosseinv Muzatm 
Uossein 4 C L R 677 

08 -dppl cation Ig 

judgment del tori to recover turplus from decree 
holder t — W here by a sale in execution the decreo as 
it stood at th time when execution was taken out 
Lad been fully satisfi d but the decree was after 
wards amended at the icatance of the judgment 
debtors and in consequence of the amendment the 
decree holders were found to havo realized more from 
the judgment debtors than they were entitled to it 
was held that it was competent to the judgment 
debtors by application nndcr * 214 of the Code of 
Civil Procedure to recover such surplus from the 
decree holders DnAN Kcnwae r MahtAb Sinou 

[UR 22 AIL 78 

00 Money paid in excess 

by mistake — iSarti/Vicrton of decree of Small 
Cause Court — Damage! St it for — Where the 
plaintiff sued defendant in a Civil Court for recovery 
of a sum alleged to have been paid by plaintiff to 
defendant under a mistake in excess of the sum duo 
in satisfaction of a decree of the Small Cause Court 
—Held by Stdabt C J Pearson J dissenting 
tliat such a suit u as in the nature of one for dam 
age* cognizable by the Court of Small Causes and 
was n t barred by the terms of s. 11 of Act XXIII 
of 1801 the question involved in the claim not being 
one which could properly arise m execution proceed* 
ings which must be confined to matters embraced in 
the decree passed between the parties to the suit 
Aqua Savings Bank r bui Tam Mitteb 

[L L R. 1 All , 388 
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CIVIL PROCEDURE CODE ACT XIV 

OP 1882 (ACT X OP 1877) — continued 
1 QUESTIONS II. FXECUTION OF DECREE 

— continued 

100 Value of elephant 

accepted in satisfaction of decree but not 
delivered — Separate suit — The plaintiff held 
decree against the defendants and agreed to take i 
elephant in satisfaction the defendants promising if 
satisfaction were entered np to be responsible for the 
vulnc of the elephant should it he claimed and re 
covered by any other person It was so claimed and 
recovered and the plaintiff sued for its Yalne Held 
that the suit was not tarred by g. 11 of Act XXIII 
of 18G1 Mdthba Cnownar t Sueorcttuv Mcil 
[6 N W 120 

101 . - 


Part satisfaction of 

decree not certified to the Court — Suit to re 
cover money to paid after execution of entire decree 
— C til Procedure Code 1850 t 206 —A a ludg 
inent debtor paid to P the decree holder a sum of 
money by May of c mpromise m full satisfaction of 
the decree JJ failed to certify this payment to the 
Court and afterwards executed her decree for the 
full amount In a suit by A against B for recovery 
of the amount previously paid out of Court in satis 
faction of the decree —Held that notwithstanding 
s 11 of Act \X1II of 18G1 the suit was maintain 
able Gdnamani Dasi v PEAireianom Dasi 

[5 I? D.R 223 13 W R F B 09 
Overruling Alunqa Beebbe * Gooboo Cncnir 
Roy 3 W R 8 C C EeC 3 


102 .- 


. - Money paid in satis 

faction of decree out of Court— Civil Pro 
cedure Code ( VIII of i859J s 206 — AT having 
obtained a decree m a suit against A" requested him 
to discharge certain sutri due on outstanding bonds 
which N had given to third parties promising to 
credit the sums so paid to the amount due under the 
af rcsaid decree K paid as requested but A took 
out execution in fnll of the decree and tire Court 
refused to recognize the payments made by K out of 
Court In a suit by K for the money paid as afore 
said , — Held that the payments not having been 
made directly in adjustment of a decree the suit was 
n t barred within the rule laid down in Arunachella 
P Hat v Apparu Pillai 3 Mad 1S8 Kuyhi 
Mold in Kutti c P ambit Unni 

P.L.E. 1 Mad. 203 


103 


• Satisfaction or part 


satisfaction out of Court but not certified 
— Subiequent execution of decree for full amount — 
Suit for money previously paid — Civil Procedure 
Code (X of 1877) t 2o8 — L t mi tat on Act (XI of 
1877) tch II art 161 — A suit for the recovery of 
money paid to a judgment creditor out of Court m 
satisfaction of a decree but not certified is barred by 
s SVt (c) of Act X of 1877 and by the last para 
praph of a 258 as amended bv Act XII of 18<9 
I ATAVKAK r Devji I. lu R, 0 Bom. 146 

104 - Part satisfaction of 

decree out of Court —Separate suit —Questions 
as to part satisfaction of a decree cannot 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877) -continued 
1 QUEsTIOAS IN EXECUTIOA OF DECT EE 
— continued 

to s 244 cl (c) of Act X of 1877 be raised in a 
separate suit I liat section alludes to parties to the 
decree or their representatives but It is net on that 
orcount open to a plaintiff to evade the section by 
adding an unnecessary party to the suit Kbisto 
JI omKEE DOssee r KAixpeosoyxo Gjiosb 

[I L K 8 Calc 402 

105 — Satisfaction of decree 

out of Court — Suit for damages against decree 
holder for execution of decree after satisfaction — 
Civil Procedure Code 1877 s 2o8 — A decree holder 
who although he has settled with his judgment debtor 
out of Court yet nevertheless flues out execution 
against him will be liable to an action for damages 
at the hands of the judgment-debtor Ss 244aud26S 
of Act X of 1877 have made no change in the law m 
tins respect Gcni Khan c Kooyjo Behaby Seij 
[3 C L R 414 


100 - 


- Ptmtdy ofjudg 


meat debtor on creditor failing to certify— Civil 
Procedure Code 1877 s 2o8 —In 1878 a decree hoi 
der having received certain grain from the judgment 
debtor in satisfaction of the decree failed to certify 
satisfaction of the decree to the Court inaccordanee 
with the provisions of s 258 of the Code of Civu Pro- 
cedure 1877 and ex cuted the decree neverthelcw- 
In a suit for damages against the deer e holder —new 
that the judgment debtor’s remedy for the wrong inf 
fered was not taken away by th provisions of 83 
and 258 of the Code Vieabaobaya r SbsbascA 

[L D R 6 Mad., 397 

107 — — Agretment not 

to execute decree— Preach of conlract—Sud lor^ 
cover damages —The provisions of s 241 of the Civ 
Procedure Code are no bar to a suit to recover damagr* 
for breach of a contract not to execute a aecre 
HANJIANT SAMTAYA PBABOTT V SUBBABIIAT 

[I L. R 23 Bom 38* 

108 - — AW to recover 

monev paid— Civil Procedure Code 1877 t 25? — 
In 1«79 a judgment debtor paid RlOO to 8 who p 
jnised to pay the same to theljudgment ci^it<* 

to get the latter to certify satisfaction of the de 
to the Court The money wss paid to the 
creditor who not only did not certify the 

the decree but executed it and agam c ° U £ n 
amount from the judgment debtor ", "qgp 

Tiraroghava v Sublaklca I 

that the provisions of the Code of G vi/fhaWfi 
1877 (pnor to amendment) did not debar th J 6 
ment debtor from suing either 8 on ^ ount 

mue or the judgment-creditor to r8«;ver ‘he *mou 
paid by 8 to the latter 

10 q Separate** l ~ 

Adjustment of de ree-A signment 

Procedure Code 1S82 . 2oS -M 

against jS for possession of certain ‘® n,ov f® *of 

petty and costs assigned such decree to S bj J 
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CIVIL PROCEDURE CODE ACT XIV 
OF 18S2 (ACT X OF 1877)-ee»fia««</ 

1 QUESTIONS IN EXECUTION OF DECREE 

— <0*1 Sued 

sale arrecing to d liver the Mmo to him on payment 
of the balance of the purchase m Dry He tubte 
qnently p plied f r execution of thi decree against 5 
claiming the ccata which it award'd $ thereupon 
paid the amount of such ciata into Court and, hav 
ing obtained stay of cxecuti n aued AT for each 
decree, clsinnng by virtue of inch assignment The 
lower Court held thit the suit was bamd by the 
pTVTUiJin of *. 214 of Act X of 1S77 »nd a!jo treat 
ing inch alignment as an uncertified adjustm nt of 
auch decree that it wax barred by tbe term* cf the 
last paragraph of a. 25S of that Act. Held that the 
suit wmi net barred by anything in other of tli ee 
aectienx. The words any Court in the last para 
graph of a. 2^9 refcT to proceeding* in elocution and 
to the Court or Courta executing a decree r it* 
Bam r llimr ir. LLE. 3 AIL, 633 

110 - i — — Separate mil— 

Adjsvtment of decree — Ciril Procedure Code 1S92 
* 259 — S alleging that a money decree a^ainat him 
held by O had been adjusted out of Court by a pay 
ment in cash and the delivery of certain projKrty 
and that 31 had notwithstanding rich adjuetment 
applied fer execution of auch decree and recovered 
the amount thereof aa the Court executing rich 
decree had refuaed to determine whether it had been 
satisfied, on tbe ground that inch adjuatment had not 
been certified, xued 31 for the money which ho had 
paid him out of Court Held that the auit waa not 
barred by the provisions of ■ 24-1 of Act X of 1877 
or of a 258 of that Act The hat 1 ara^raph of 
a 2 8 mean* that tbe Court executing tlio decree 
ahall not recogn xe an uncertified payment cr adjnat 
ment out of Court It doea not prohibit a amt for 
money paid to a decree holder out of Court and the 
payment of which, n t being certified could not bo 
reccguixed and wbicb the decree holder had net 
returned but had misappropriated by taking out 
execution of the decree a aecond time and accnnng 
the amount in foil through the Court Shadi r 
Gabqa Saha: LL.IL 3 All 638 

11L Question at to 

adjustment leticeen decree holder and third party — 
Certxm vnann-iwAAi pjwpnty baling Vim attached 
In execution of a decree for money dated in 18/9 
directing the sale of nlch p operty T who had pur 
chased auch property in 1880 objected to the attach 
ment Hia objection having been diaallo wed heaued 
to establiah his right to the prrperty and for the 
removal of the attachment He claimed on the 
ground amongat other* that the decree of 18/9 had 
been wholly adjusted. The alleged adjustment had 
not been certified under a 258 of the Cn il Procedure 
Code Held that the provuiona of that aectiou did 
not debar the Courts trying the auit from dctermin 
ing aa between T and the decree holder whether the 
decree of 1879 had been adjusted or not Stla Pam 
v Mahtpal I L S 8 All 533 and Shadt v 
Ganga Sahat ILP 3 All 533 followed Txon 
Bdtob v Amin Cmamd I LIl, 6 All, 260 


CIVIL PROCEDURE CODE ACT XIV 

OF 1832 (ACT X OF 1877) -continued 
1 QUESTION b IN EXECUTION OF DECREE 

- — continued 

112 Fraud — Setting 

atide tale in execution of decree~Caute of action 
— Right of t*it — A obtained amoney decree against 
B and othera jointly for lill° and in consideration 
of a payment of R_o made by B agreed to release B 
from all liability under the decree This payment 
was not certified to the Court and A afterwards m 
execution of the decree bad certain immoveable 
pr perty belonging to B put up for gale and this 
property he purchased himself Held that a auit 
would he by B to act aside the sale and to recover 
the pr perty from A Isiiax Chcndeb Ban 
DOPADHTA c INDBO NaBAIX GOSSAMI 

[L L R. 0 Calc 788 12CLR 391 

113 - - ■ - 1 ■' Fraud — Cause 

of action — Regular euit — Code of Civil Procedure 
(Act FIT" of 1392) e 2o9 — The holdcrof a money 
decree agreed to accept m satisfaction of the amount 
thereof a part payment in cash and a lease of 
certain lauds for five years rent free The judg 
ment debtor made the payment and gave the lease 
agreed on Afterwards the decree holder executed 
the decree against the judgment debtor and then the 
judgment debtor brought the present suit for a de 
claration that the money decree was satisfied and fop 
damages a„ain6t the decree holder Held that auch 
a suit would he Gunamant Dasi v Pranktshort 
Hast 5 B L R 223 Viraraghava Redai v Sub 
baka I J. R 6 Mad 397 Jllusuftt v Shekhar an 
I L R 6 Mad 41 S ta Ram T Mahtpal 
J X JJ 3 All 633 Shadt v Oanga Sahat I X 
R 3 All 638 and Ishan Chunder Bandopadhya 
r Indro Kara in Gotsami I L R 9 Calc 789 
followed patankar v Betji I B P 6 Bom 
146 not followed Pobouanand Khasnabish v 
Khepoo Pabamanick HE 10 Calc , 364 


114. 

enforce 

1882 


Separate suit to 


agreement to adjust — Civil Procedure Code 
t 258 — Under as 241 cl (e) and 8 
of the Civil Procedure Code (XIV of 1832) no 
compromise of a decree which baa not been duly 
certified under the provisions of the last mentioned 
aection can be recognised by any Court and a ae 
palate auit to enforce auch compromise is net main 
tamable Hobuabji Dobabji Vania r Bokjobji 
Jamsetji Vania I L R 10 Bom 166 

Abdul Rakiman c Ehaja Khaki Abcth Lon 
don Bonn at and Meditebbanean Bank r 
Pestanii Dhunjibhoy 

[I L R, 10 Bom 165 

115 Su t to set 

aside a tale on the ground of an adjustment of the 
decree out of Court— Adjustment not cert Jled~ Civil 
Procedure Code (1892) t 2a3 —Held that no 
separate auit would he to act aside a sale held tn execu- 
tion of a decree on the ground that the decree hail 
been adjusted out of Court when in fact no such 
adjustment of the decree had been certified hi the 
manner provided by s 258 of the Code of Civil 
Procedure Shadt r Conga Sakai I Z R n S All 


2 K 
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civix procedure code act xiv 

OF 1882 (ACT X OF 1877)-«Mf<sw«* 

1 QUESTIONS IN EXECUTION OP DECTEE 

— continued. 

farther that s. 25S Civil Procedure Code was in 
applicable to the present case since th, t section ap 
plies only to the case of parties who stand in the re- 
lation of judgment debtor and judgment creditor at 
the date of the transaction Rama AyTAK e Sree 
xivasa Pa xt ah LZkB. 10 Mad. 230 


125 - 


- Uncertified ad 


justment of decree — Separate evil — Suit by judg 
merit debtors to recover lack their property which 
the decree holder obtained possession of in execu 
tion of his decree whether maintainable —One M 
obtained a decree fox possession of a jote and for 
mesne profits against the plaintiffs Subsequently 
by a registered ekrarnatnah the decree-holder having 
received from the judgment debtors (the plaintiffs) 
the amount du on account of mesne profits and also 
a further consideration of B16C relinquished an 
8 anna share of the jete in favour of them The 
remaining 8 anna share of the lote was alsj sold by 
the decree holder by a registered Lobala to the judg 
ment-debtor The heirs of the decree h lder on his 
death applied for execution of the decree hut not 
withstanding the jud„ment debtor’s objection that 
the decree could not be executed it having been 
satisfied by virtue of the aforesaid ckrarnamali and 
Lobala thev obtained pos9e sion of the jote the ad 
justment not hauug been certified was not taken 
into account by the Court executing the decree On a 
regular suit by the judgment debtor* for a declare 
tion of title to as well as for the recovery of posses 
sion of the jete the defence mainly was that under 
a -44 of the Code of Civil Procedure no separate 
suit would lie Held that such a salt was maintain 
able and that s 241 of the Code of Cml I rccedure 
was no bar to it As tan v J fafuk Lall Sahu I 
L E 21 Calc 437 distinguished. Is war CxlAxebA 
Bwit c Haris Cuaxpra Dtttt 

[INR 25 Calc. 718 
2 C W 3T 247 


128 « 


- Adjustment out 


of Court — Subsequent execution by decree holder 
Su*t. t 0 recover money paid on adjustment — It was 
agreed between a decree holder and the judgment 
debtor* that the former should accept 0200 which 
was paid in full satisfaction of the decree and should 
certify tbe adjustment to the Court and that an 
attachment already placed on the judgment debtor’s 
property should be raised Thedccree holderaecepted 
the m ney but did not carry out his part of the 
agreement and more than two years later applied for 
execution which was ordered to issue the judgment 
debtor’s objections being dismissed a* out of time 
The judgment debtors now sued m a Small Cause 
Court to rcoo>cr tbe money paid to satisfy the decree 
r/>M that the plaintiffs were entitled to recover 
PEBIATASlar UDAXAX r I EIXAYA GotTXDAJr 

[U.R 21 Mad. 409 

127 


CIVIL PROCEDURE CODE ACT XIX 
OF 1882 (ACT X OF 1877 )— continued 
1 QUESTIONS IN EXECUTION OF DECRE1 
—continued 

which the decree might award — Question to be de 
termtned in execution and not by a separate suit — 
D and H obtained a decree on an award with cost 
against S and L When they applied for its execu 
tion against L in order to recover his half share ol 
tbe costs he pleaded that before the proceedings hat 
commenced the plaintiffs had entered into an agree 
ment with him that none of the costs which migbl 
be awarded by the Court should be recovered fitm 
him Held that the existence and validity of suet: 
on agreement ought to be determined m execution 
under the provisions of s 244 of the Civil Procedure 
Code and not in a separate suit. LAXSA3 JiARUtbis 
v Kisbordas Detcdas L L. R 22 Bom 403 


128 - 


Question as to 


amount of security on stay of execution 
pending appeal — The question as to the amount 
of security to be given by a defendant against whom 
& decree has been passed when a stay of execution 
is grunted pending appeal is a question relating to tbe 
execution of the decree as contemplated by a- 244 
of the Civil Procedure Code IsnWAQAR r CnF 
DA9AUA ilAXABBAI 3. D. R 12 Bom, 30 


129 


Claim to attached 


property— Question to be decided i» execution 
— Liability of properly to le told in execution — 
The question whether property is liable to be sola 
in. execution of a decree is one to be determined under 
s 244 of the Code of Civil Procedure Chotcdhry 
Wahid Ah V Jumaee 11 B L R 149 18 If 
E 1S5 followed in principle MUfarancn hWJ 
c JDMOOXA Fibsad L L. B., 10 OIc 


130 


Question m to 


legality of purchase by judgment-debtors 
of right of some of decree holders — Disputes 
as to tbe le c ality of the purchase by judgment 
debtors of the rights of aome of the decree-holder* u» 
the property to which the decree relates naa the 
extent of the share acquired under the purchase are 
questions falling within the purview of c? of 
a. 244 of the Code of Civil Procedure and must ee 
determined by order of the Court executing toe 
decree KncDAi r ShIO Dr ax. . 

[L 11, 10 ML, 670 


131. -separate *uiv-«p..- 

purchaser not a representative of either party to a 
suit- Sale m execution of property belonging too 
person other than the judgment-debtor —In execu 
of a decree on a mortgage certain property was so 
which the plaintiff in this amt claimed as hi* own uuuer 
sale to himself by the sons of the judgment debtor xi« 
applied to the Court to have tho sale set 
failing in Lis application he sued both the decree- 
holder and tbe auction purchaser Iot a declaration™ 
his title to the property m question. The Assistant 
Jtidfce hild on appeal that the amt w M not 
able on the ground that the greater fart of pro- 
perty being included in the decree the ques 
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CIVTL PROCEDURE CODE ACT XIV 

OF 1833 (ACT X OF 1877)-<-onrt*ve7 
1 QUESTIONS IN EXECUTION OF DECREE 
— eont until 

title on pit to have been settled 10 execution proceed 
ingt under *. 2 It of the Cede of Civil Procedure 
and net by a separate «mt Held reversing the 
decision cf the Assistant Judge that s 2-14 did not 
bar the present suit It could n t apply except as 
regards pn perty affreted by the decree and a part of 
the property claimed by the plaintiff was net included 
in the decree Moreover the qoesti n in the present 
suit did net arise between the parties to tho f rmer 
amt, cr their representatives- ^nrvBAM CmsTAMAf 
c Jnr EL.IL 13 Bom 34 

132. Separate no * 

cn d sal Iowa arr of objection to execution — In 
execution of a decree the defendant who was sued »s 
the representative of her deceased brother objected 
under s. 24-4 of the G'de of Civil I rccedure to the 
attachment of certain lands ta which she set op 
independent title The cbjecti n was ditall wed and 
the land was «r|<L She then sued the execution pur 
chaser to set aside the Court sale and obtained a 
decree against which no appeal was preferred. She 
now med for possesnrn Held that the suit lay not 
withstanding the order under s 211. KETLUAMMA 
r KrzarrAN L L II 12 Mod. 228 

133 Object, on ran 

tng question of Utle leliteen party added a * 
representative a d the person whom he represent i — 
Order d sallowing objection — O brought a suit 
AT>amst I for the establishment of her rights aa pur 
chaser of certain immoveable prcpertics a Idlucxeen 
tion of a decree obtained against I and for p'ssrssion 
of the same After the settlement of issnes but 
before the auit was finally disposed of 7 died and his 
brother 7 was made defendant as his legal represent 
ative 7 consented to the suit bang tried on the 
defence raised by 7 and upcu the mure already 
settled The suit was decreed it being held that O 
was the purchaser Iu execution of this decree 
under which O rought to obtain posses i n J objected 
that he was entitled to a half share of acme and 
to the entire sixteen annas of tho other properties 
and that his brother 7 had no right whatever m 
the same This objection wss disallowed by the 
Court executing the decree on the ground that it had 
net been raised in the original suit and that as tbe 
decree has beeu passed in the presence of J he was 
n t entitled now to nrge it Thereupon 7 brought » 
wait against O to establish his rights Held that 
the order passed in the execution proceedings dn 
allowing 7 s objection was no bar to the suit under 
a 244 of the Code of Civil Procedure Kanai Lai 
Khan v Shashi Bhusan Biswas I L if C Calc 
777 8 C L B U7 followed Ootomoni Dabee 
r JPQOT CHANDBA AUDiriXARt 

[L L It, 17 Calc 57 

134. • Bight of a 

thorfgagee to the ben Jit of t 310 A — Appeal against 
order adverse to mortgagee — A mortgagee brings 
party to a snit objected that the m rtgaged premises 
bad been attached and sold in execution of the decree 


CIVIL FROCEDUBE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-eon(«n«frf 
1 QUESTION b IN EXECUTION OF DECREE 
— continued 

and applied to have the sale set aside cn psvrarrf 
being made by him under Civil Procedure Cods. 
■ 310 \ The purchaser was the deeree-Irudro. 
Tbe application having been refused by the C-msa 
of first instance and first appeal tbe a-^ l i n s r s 
appnlcd to tbe High Court Held that tV *—*ea. 
was maintainable the question being one h*v«B 
Appellant and the purchaser (also a partr J -J e- - 
and tbe appellant was entitled to the rCe - ' «~srx_ 
Sbi\ITASA ATTAirOAB r ArTATHOBil 

[LLR 2lXwC 
135 Hi« : f- 

tached property — Questions arising ICrrs 
parties or their representatives — Code cfC-rr J~- 
eedure ( Act XIV oflSS2J si 2~8 283 —E -r •’-.S' 
Full Bench — An objection taken by a pevx ru xmj 
become the representative of the jndgme..-. r 
the course of the execntion of a dicree Vs He eL^r: 
that the property attached in satisfarty® *. 

his own property and not held by Vm n> 
representative is a matter cognizable rvjr 
s 214 of the Code of Cml Procedure a=* aim 
proper subject matter of a separate sort I-r a •oarr- 
against whr m an adverso order may have W* 
under ss 280 and 281 ns provided by *.2*2. JT - 
by the maj rity of the Full Bench pto"- 
O hiKEAtr and Ghose 77)— Ss 2 Bt zt- ^ 
Civil Procedure Coda do not cover the ea»< -cf *— 
e ntest between parties to the suit cr tl^r jv— «- 
tativealon the record cf the suit in regar* b jti. 
cution discharge or satisfaction of a d<rr»* T» 
effect cf tho decision between such part v ■ s ^ 
ri"ht to enforce or oppose executm U tr— j, 
under s 244 subject to the result of m h * ,, 
allowed by law Per PBivsir and (j 1 
77 — S 244 should be liberally c eibwd 
htigation PcKcnAjnr^ BuMDOPAiiHrA v x 

[L L. JL, 17 Ctro_'_ 
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- Claim U , 


representat re to property a* hi* ora 
dently of deceased judgment debtor- J t U 
Civil Procedure Code te 231 2*8 
by the Full Bench (Ttbbeie, 

Where a judgment debtor dies after ibeyt*^. r . 
decree Bnd his le"&l representatives an it t g , 
record in execution proceedings to rvmvrv „ 
respect of the decree questions wbi/h ti>y n.” 
property which they say does wt t s_* 
in their hands and at such is n i ex v. . t* 
taken in execution are questions wLwl 
(e) of the Civil Procednre Code to or* \*0-*t 
tho execution department and irt ly wyat * 
There is no distinction in this row< <- 
position of le»al rcprcientstmi *M~i v — 
before and these added after the &> w 1 ^ 
last paragraph of s 231 the Gurt sr 
decree may try and detcrmui IV u \ « 
property in the legal reprew-nUtlv^s in.* M 
part of the deceased judgment^h-n* fm 
finds this fact for the propr so cf bro^t ( H 
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^CXVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877) -continued 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877 )-- continued 
1 QUESTIONS IN EXECUTION OF DECREE 
— continued 


to sale in execution and gn ing the auction purchaser 
a good title under the sale and the Court a order is 
subject to appeal but not to a separate suit under 
s 283 l\bire the legal representative asserts that 
tb property is lus own and has cot come to lum 
from the deceased judgment debtor lie cannot set up 
a jus Urtu sa as to come in under s 278 and the 
following sectnns of the Code Re can only do so 
where he opposes execution against any particular pro 
perty cn the ground that although it is v ested m him 
it is vis ted m hiflT'not beneficially by reason of his 
being the representative of the judgment debtor but 
as trustee or executor of someone else In that case 
either party may have the question of jut terli i de 
tcrmincd in a separate suit Rojrvp Singh v Ram 
ffolam Roy I L R 16 Calc 1 approved. Abdul 
Rahman v "Muhammad Far ILK 4 All 190 and 
Awadh Kuarx v Rahtu Tiioart I L R 6 All 109 
overruled Rahon Lai y Oaun Sahot 1 L R 8 
All 626 distinguished Held by Tvhueh J 
contra that where the legal representative of a deceased 
party to the decree appears not in his capacity of 
legal representative contesting a question arising be 
tween the parties and relating to the execution dis- 
charge or satisfaction of the decree but in his personal 
character independent of the suit and decree and 
prefers a claim under s 278 on tho ground that 
the decree has no operation against certain pro 
perty attached for reasons personal to the obiec 
tor and antagonistic to all the parties and their 
representatives as such the objector is not debarred 
from bringing a separate suit by the mere accident 
that he is a legal representative in the execution 
proceedings Seth Chand Mai. t Dcuoa Dei 

[LL B 13 All 313 

137 Application to 

execute decree against alleged representative of 
deceased judgment debtor — Ctttl Procedure Code 
t 234 — In the case of an application under s 234 of 
the Code of Civil Procedure to execute a decree against 
a person alleged to be the representative of a deceased 
judgment debtor it is for the Court which passed 
the decree to decide whether the person against whom 
execution is sought is or is not such representative 
but it is for the Court executing the decree to decide 
to wbat extent such person is liable as such represen 
tative Snhary Atundul v Varan Choicdhry J 
L R 13 Calc 2o7 Setii Sbapueji Nanabhi c 
Shayxer DAx DtBB ILE. 17 AIL, 431 


138 - 


Decree for tale 

on a mortgage — Mode of intervention of third party 
claming cn interest by succession tn the property 
decreed to he sold — Cit l Procedure Code ("13S2J 
* 2" 8 — R ght of suit — Two heir* of a Mahomedan 
woman took pr ss 'ssion on her death of certain imnanre 
able property left by her to the exclusion of the third 
I c r tl cir sister They mortgaged that property 
The mortgagee brought a suit and obtained a decree 
for sale After lee e one of the mortgagors died 
non Lis sutir was brou a ht upui the record as Lu 


representative The property wag sold and sub 
sequent ly the sister brought a suit against the auc 
tion purchaser for recovery of her share in the mort 
gaged property Held that t 244 of the Code of 
Civil Procedure did not apply and that the suit was 
maintainable Dcefholts V Peters I L R, 14 Calc 
631, and Seth Chand Hal v Durga Dei I L Rn 
12 All 313 referred to SanwaiUasc Bismiiiah 
Beoam L L. K. 10 AH 480 

139 — Question as to 

whether property belongs to judgment debtor or not 
— Grounds of objection to attachment of properly 
— CirtI Procedure Code ss 278 to 2S3 — Where 
the question is whether the property in dispute be 
long to the judgment debtor or to nis estate or not 
and the question is raised m a proceeding in execu 
tion between parties to the suit or their represent! 
tives it matters not on what grounds the objection 
is taken to the property being made the subject of 
execution and the question is one to be determined 
m execution and s 244 of the Code of Civil Pro 
cedure bars a separate suit Abtdtinissa Khatoon v 
Amimnntssa Khatoon J L R 2 Calc 327 L R 
41 A 66 followed. Upeydra Biiatta r Pakga 
jfArnA Bhatta 1L R., 17 Mad 309 

140 .Claim to attached 

property— Order tn execution proceedings— 
Separate suit to declare property not liable to 
attachment — In execution of a decree passed agaiost 
the plaintiff certain property in his possession was 
attached Thereupon he laid claim to the property 
on the ground that it was service vatan This claim 
was rejected. Tho plaintifE then filed a regular suit 
for a declaration that the propertv was not liable to 
attachment and sale Held that the suit was barred 
under s 244 of the Code of Civil Procedure The 
Court which originally rejected tho plaintiff s claim 
in the execution proceedings had jurisdiction to in 
veetifute the claim under cl (c) of s 241 of the Code 
Tbiubae Rambao DesBPaitde r Gotetda 

[LIE 10 Bom. 328 

14L Claim to attached 

property — Scope of s 244 and questions tilth toh c\ 

1 1 dealt — S 244 presupposes that the questions with 
which it deals are such as can be finally determined 
in the execution proceedings If they cannot it has 
no application The Court should look to the sub- 
stance of the objection and not to the accident that 
it is put forward by one person rather than another 
Upend ra Bhatta v Ranganatha Rhalta I I" 
17 Had 399 considered. Punchanun JBundopadsyO 

v RalaRtU I L R 17 Calc 711 and hlungey* 
y Hay at Saheb I L P 23 Pom ,237 referred to 
Kajlasatiias Cbettiab v Lewai Marakatah 

[LLE 23 Mad. 195 

142. Questions ant- 

ing between thedeeree holderandthe representative* 
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CIVIL rHOCEDORE CODE act XIV 
OF I8S2 (ACT X OF 1877> -font, nut, l 
l QUESTION & IN FNECUTION Ot DECREE 

— ton I mat I 

of tie jmlymrnf debtor— Claims fo attached pro* 
perty where rrprftrntal re judgment debtor elaimt 
to hold the attacked property as trnitee of tkirl 
party— Civil Procedure Code J8S2 ss 2~t> 2^1 _ 
The plaintiff* sued for a <! vlaration that certain 
property was liable to be attached in exccutt n of a 
decree o> tamed by them in *uit No* of 18b3 
against the estates cf one O d -ceased who liad been 
the head of a math sitnste in the Dharwar District. 
The property had been attached in execution hut the 
defendant, who waa O ■ sucecasof in office Lad 
obtained the removal cf the attachment on the 
ground that the property belonged to the math an 1 
net to O personally aud was not therefore liable 
to satisfy the decree The plaintiff* thereupon 
brought this suit. The lower Appellate Court passed 
a decree frr the flamtiff* and granted the de- 
claration. On second appeal it waa contended that 
under a. 211 of the Civil 1 rncednrc Code the ques- 
tion ought to have been decided in exccnti n of the 
decree in suitNo u 91oflS8S andtliat a separate suit 
would n t lie Held on the merits that the decree 
©f the lower Appeal Court should be reversed andtho 
•nit dismissed. Per Rajcaee J —V here the re- 
presentative of a judgment-debtor puts forward a 
personal claim to property which l* attached as assets 
of the judgment- debter in his hands the mvestiga 
tion of the claim must be made in execution under 
the provision* of s. 2-tl of the Code of Civil Proce 
dure But where he asserts that liehnlds the pro 
perty w trnat for or on behalf of or as manager of 
eomethird person or body of persons or of a religious 
charity or institution the claim must be investigated 
under the provisions of ss 2/8 to 283 and the order 
passed therein cannot be challenged by an appeal 
but must f rm the subject of a separate suit Per 
Pabso 38 J — Ss 2/8 to 283 of tl c Code of Civil Pro 
cednre have no reference to any claim priferre 1 or 
objection madi by any per* n who is on the record as 
a party to the suit Whenever a question Arises be 
tween the representative of a judgment debtor on the 
record (whether originally sued as such or added be- 
fore or after decree) and tho decree holder as to 
whether property m the Lands of the representative 
was of the assets of the deceased or not that q citiou 
tnust be determined by order of the Court execoting 
the decree under the provisions of s 2t4 Wear 
oeta c HatatSaheb I Ii.lt 23 Bom 237 


143 Possession tn 

execution of decree after tale — Quest on ansinyle- 
ttceen the part ei or their representative i — • Separate 
ml — Appeal — Proceeding* for the delivery of pcs 
session to the auction purchaser after silo m cxccu 
tion of a decree aro proceedings in execution of the 
decree and when tho application for possession is 
resisted by the legal representative of the judgment 
debtor on the allegation that portions of tho property 
belonged to him and not to the jud-ment d bt r tho 
question raised comes under s 2U of tho Cml Pro 
cednre Code and must he decided under that section 


CIVIL FBOCEDUBE CODE ACT XIV 
OF 1882 (ACT X OF lQ77)-conl,n,ted 
1 QUESTIONS IE EXECUTION OP DrCUEE 
— continued 

and not by a separate suit MaducbODAN Das r 
Godikda Pbu Chowieubani 

[LL.R. 27 Calc 34 
4CWK 417 

144 ' Claim to pro 

perty attached in execution of decree — Parties to 
the suit — Subsequent suit by a defendant who had 
been exonerated in a former suit — maintainability 
of such suit — A family consisted of plaintiff a father 
first defendant s father and second defendant a grand 
father Plaintiff s brother died leaving a widow 
Plaintiffs father then died and also left a widow 
(plaintiff s mother) him surviving The brother's 
widow brought a suit for maintenance against the 
representatives of the first and second defendants 
branches of the family plaintiff s mother being joined 
as third defendant. A decree was passed ai-amst the 
two first mentioned defendants but plaintiff s mother 
was exonerated on tho ground that being a female elm 
waa notliable In execution of the decree certain land* 
were brought to sale and purchased by the brother's 
widow who transferred them to another person 
At the death of plaintiff s mother which occurred 
subsequently tho said lands would have vested 
in the plaintiff who now brought this suit claiming 
that the sales referred to were not biudmgou lior {plain 
tiff) Inasmuch as her mother had not been a party to 
the decree under winch they had taken placo field 
that where a party defendant in a suit is exonerated 
from such suit the suit being dismissed against him 
and decree passed against a co-defendant in the suit 
and in execution of that decree property belonging to 
and in the p-Biession of the defen lant who was so 
exonerated from the suit is attached and sold tho 
latter is not ent tied to maintain a suit for recovery 
of p ssession of the property and tho question of his 
clsim to and to recover possession of the property is 
a question falling with n s "il of the Code of Civil 
1 roecdure si as to debar him from maintaining such 
suit Oadicherla Ch no Acetayya V Oadicherla 
Seetayya I L It 21 J lad do explained. Ituvfx 
swa an Sa3thulu t Kameswabamma 

[LLP. 23 Mad. 381 

See Qadichebla Cecta Seetayya r Gaoiceebla 
Seetayya LL.K. 21 Mad. 45 

145 Parties to 

suit — Alteration of decree by Court execut ny 
decree — The plaintiff purchased a one-gunds share 
Id estate No 831 and obtained a deer e for possession 
against the defendants While the plaintiff s suit 
was pending and before he took out execution under 
the said decree partition proceedings took j lace 
By the partition proceedings the defendant s interest 
in the est&to No 631 was converted into a smaller 
estate No 2‘ > 19 in lieu of their share of the whole 
estate The pi until! then brought a separate suit 
to have it declared that the defendants interest m 
estate No 831 had j as sed to estate No 2-18 Held 
that the suit was not barred by s 211 of the Civil 
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XXVtti PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 187 7) -oon finned 
l QUESTIONS IN EXECUTION OF DECREE 
—continued 

Procedure Code The required transformation of the 
defendants interest could cot be effected without 
altering the decree which was given in the former 
«uit The question that arose in the suit although 
it was one between the same parties as th se m the 
former suit could not be regarded as a question relat 
log to the execution of the decree in the former amt 
at d therefore the Court m execution proceedings had 
no authority to male the necessary alteration in the 
decree EbissxJl Roy t Jawaiob Siwgh 

tLL.IL 20 Calc. 260 

146 ■ Order cancelling 

on execution sale of land — Subsequent suit fer pos 

session brought by judgment debloi A decree hilder 

at ached land of his judgment debtor nod brought 
it to sale and himself became the purchaser in cxecn 
tion of his decree The purchase haring been made 
without the penm a on of the Court the sale was set 
aside on the application of the judgment debtor who 
iow sued to recover possession cf the land Held 
that the suit was not maintainable under Civil Pro- 
cedure Cede a. 244. A ibaraghaya r V ewxata 

ILL.IL 16 Mad. 287 

147 Purchaser of 

land told in execution — Confirmation of salt — Objec 
t,on of unsaleabihty — A judgment debtor haring 
died before the decree was executed his sons were 
brought cn to the record as his representative*. 
Ancestral property of the judgment debtor was then 
brought to side in execution and purchased by the 
decree holder and the sale to him was confirmed. 
Snbsequ ntly the judgment debtor’s sons objected 
under Civil Prccedure Code a. 244 that the property 
which had been brought to sale was not liable to be 
•old in execution Held that the objection wa* 
nghtly made under s 244 and a separate suit was 
not necessiry for the purpose of an adjudication on it 
hni HXAN V AErVACHALAM 

[X. I*. B-, 16 Mad , 447 


148 Question of valid 

tty of sale of an occupancy holding not transferable 
ly custom t» execution of a decree for arrears of 
rent obtained by a co sharer landlord — Bengal 
Tenancy Act (l III of ISSoJ si 22 65 73 and 
15S — An cecopancy ho ding which is not transferable 
by custom as also the interest of the judgment-debtor 
in the said holding are net saleable in execution cf a 
decree ftr rent obtained by only some of sercral 
vo-sha re r landlords. i?Airom Ah Shall Shihdar r 
Oopi Kanth Shoha I I B 24 Calc 355 referred 
tc A judgmfut-debter wh te ceenpancj holding 
which was not transferable by custom had been sold 
in execution of a decree for rent obtained by some of 
tbe «. sharer landlords objected to the application 
“*‘\ e by the aoetien purchaser after the confirmation 
of tfce sale for delivery of prssenion cf the said hold 
mg on the pwned that the aale was ill real Held 
that the conCrmattcn of wle was no bar to the ap- 
j lieati n tbat was made by the judgment-debtor t 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)— confirmed 
1 QUESTIONS IN EXECUTION OP DECREE 

— continued, 

have it declared that iu execution of such a decree 
the holding could not be sold, the question being one 
which related to the execution discharge snd sstu 
faction of the decree Hash Bam v Fa tin I L B 
S All 14.6 referred to. Dcboa Ceabaji XLakPAl 
r Kali PuASijrvA Saekab 

P.LR 28 Calc. 727 
3 C W 2J„ 589 


149 - 


. Sale by morl 


gagee in execution of decree — Sale contrary to pro 
visions of s 99 Transfer of Properly Act —Property 
subject to a mortgage having been t Id by the mort 
gageo as holder of a decree against the mortgagors a 
separate suit was brought by the mortgagors to set 
aside the sale as being in contravention of s. 99 ot 
the Transfer of Property Act. On objection being 
taken that the suit was not maintainable the matter 
being one for determination in execution proceeding 
under s. 244 of the Code of Civil Procedure —Held 
(1) that although the sale was contrary to the pwn 
siona of s. 99 of the Transfer of Property Act that 
section being for the benefit only of a particular Class 
of persons namely these concerned with * ngnt w 
redeem mortgaged property such a sale was not vow, 
but voidable (2) that the question being one arising 
between the parties to the suit wherein the w Ie 
made and relating to execution could no*berais 
and decided in a suit but should bo raised aodm 
only in execution proceedings taken under * *■« 
the Code of Civil Procedure and the sale set ; asWe 
if such relief were not for any reason barred (J 
that the sale hanng been confirmed such connrma 
tion was final and precluded the mortgagors from 
seeking the relief to w hich they would otherwise ha 
been entitled and (4) tbat notwithstanding such 
and confirmation, the mortgagers might net oe pr 
eluded from suing to redeem the mortgaged property 
l payment of the amount given credit for p j 
ort gagee in respect of the sale 
AKrniir I L. B. 22 Mad-, 34? 

150 Question of 

saleability of occupancy holding t» execution j 
decree— Iran, ferabihty of occupancy holdinyac 
cilotn or •[P l “’5‘ 

is made to execute ad 'cree for money by the . , 
meet and sale of an cecupancy holding ^h® J“ 
debter is entitled under s 244 of the Civ3 Piv 
Code, to raise the question as to whether tbs 
is saleable according to custom or usage * nd ,y, 
that question deter m ined by the Court ~ _ 


- Quest oi 


^ for 

Court executing decree— Quest on iettcren ***** 
l.Urr jmtsmnl-MlT " “ 
otherwise of an occupancy holding — Undw 
cf the Civil Procedure Code the question ai i w « 
saleability cr ctberwis. of an c^apaa 
tween the df cm bolder and judgrmnt debtor can 
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CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877)-co»/i*«erf 

1 QUESTIONS IN EXECUTION OF DECTEE 

—CO tl ned 

determined in the execution proceeding Darya 
Chora n J landal V Kali Trasanna Sarkar I L 
Dt 26 Cole and BStram Ah Shaik Shik lar 

r Qopt Kont\ Slolo I L 1 24 Calc 355 

referred to. Qmiab Rbalita BirARi r Kashi 
ilrcDi Jawabau LL.IL 27 Calc. 415 

[4C WN 557 

152. - - ■ iFnifyororfmimi 

/ratio* m ret feet of tarred decree — Mortgage 
decree — fransfer io High Coart for execution — 
for exeevt on by tale — Civil Troeedure 
Code(l t ‘S2J *l 22~ and 230 — Trantfer of Property 
Art Ur Of 1S<2J it 67 and 99— Limitation Act 
(At of 1ST) tch II arts 122 179 and ISO — 
On the 29th ‘'fpt ember ISS" a decree «n obtained 
agsinit the d fendaut ■ buiband in a suit bn a mort 
page by the latter dated the 6tli April 1880 On 
the 2/ tli July 16S3 an order was made for transfer 
of the dorrec to the High Court for execution 
On the 6th April 1660 the mortgagee applied to the 
Hi(.h Court f r execution by attachment of the 
mortgaged propcrtiea and in the same year an order 
for attachment was made. The mortgagee died in 
April 169’ and on the 20th August 1894 the 
plaintiff (hi* widow and adminutratnx) applied to 
the High Court for an order absolute for sale of 
the mortgaged properties under ■ 89 of the Trans- 
fer of Property Act On the 6th Jannary 189 j the 
application was refused on the ground that the mort 
gaged properties were outside the territorial juris 
diction of the High Court The plaintiff then losti 
tuted the present suit in which she sought (t nter 
al d) administration cf the estate of the mortgag r 
(who had died before the mortgage suit was filed) 
and ashed for the aale of soch properties as might be 
found subject to such mortgage Held (affirming 
the decision of SALE J ) that the auit was not 
maintainable by reason of the provisions of is 230 
and 244 of the Civil Procedure Code the questions 
arising m the suit being such as should have been 
determined in execution of the decree and not by 
a separate suit Joqeuata Dassi r Thackomoxi 
Dabsi LL B , 24 Calc 473 

153 Question at to 

the appointment of a manager of the properly of 
a rehgioui inilitution — Right of appeal — A decree 
of the High Court declared its holder entitled as 
the P&ndara Sannadhi or religious chief of an adlii 
Dam to see that a competent person from among 
the Tambirans who had received initiation at that 
institution was appointed to fill the then Tacant 
office of Tambiran managing certain maths The 
decree directed that the Pandara should name a 
Tambiran of his adhinam for the office whem after 
Inquiry as to his fitness the subordinate Court should 
appoint If that Court found him unfit it was 
to appoint a Tambiran of that adhinam upon Its 
own selection. In execution the Pandara named 
a Tambiran for the office but died before the inquiry 
as to hi* fitness His successor as head of the adhi 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)— con/m«erf 
1 QUESTIONS IN EXECUTION OF DECREE 
— continued 

cam petitioned to withdraw the nomination naming 
another Tambiran The subordinate Court made an 
order disallowing the withdrawal and after inquiry 
as to the fitness of the first named Tambiran ap 
pointed him to the effice The High Court on the 
Pandara s appeal decided the first nomination had 
been competently withdrawn and directed an inquiry 
as to the fitness of the person secondly named find 
mg on the evidence that the first named was not 
fit Held on the appeal of the Tambiran first 
named that the question as to his right was ono 
that had arisen between the parties to the suit 
and related to the execution of the decree within the 
meaning of * 244 sub s (e) Civil Procedure Code 
and that he could appeal from the erder made Pon 
X All BALA TAiTBIRAN * Si TAG NANA DESIEA GNANA 
Saiuaxdha Pandaha Sannadiii 

[LL.R. 17 Mad 343 
L R 21 L A 71 

154 Second suit for 

rett tution of conjugal rights — Decree in former 
suit not executed— Subsequent voluntary cohabtta 
t on followed again by deierlton — Satisfaction of 
decree— Cause of action — Husband and vnfe — 
Plaintiff obtained a decree against his wife for resti 
tution of conjugal rights in 18*5 which was never 
executed In 1887 however she returned to his 
house and stayed with him for two months She 
afterwards deserted him agaiu Thereupon the plam 
tiff filed a second suit for restitution of conjugal 
rights Held that the suit was not barred either 
under l 13 or s 244 of the Code of Civil Procedure 
A second withdrawal from cohabitation constitutes a 
fresh cause of action Xeshatlal Oiudhablat. 
v BaiPabtati LL R 18 Bom 327 

165 Objection by re 

presenfative of party to the suit to the Jurud etion 
of the Court which passed the decree — S 244 of the 
Code of Civil Procedure applies as well to a dispute 
arising between the parties contemplated by that 
section in relation to tha execution of a decree after 
it has been executed sb it would to a dispute between 
such parties relating to the execution of a decree 
before it had been executed It is compctont to the 
Court charged with the execution of a decree to con 
eider the question as to whether the Court which 
passed the decree had jurisdiction to pass it unless 
the decree itself precludes that question. Muhammad 
Salaxman Khan v Fatima I L £ 11 All 314 
and Musa Hag i Ahmed v Furmanand bursty I L 
£ 15 Bom 219 refereed to IudadAli r Jaoaw 
Lal ILK. 17A11 478 

150 £01/ for mesne 

profits subsequent to partition— Right of sai/ — 
Decree sa emt for partition not giving mesne pro 
fits — Where a decree for partition is silent about 
mesne profits subsequent to the institution of tha 
auit a party is at liberty to assert his nght to such 
profits by a separate suit B 244 para 2 of the 
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£ll $ S’”''™ eipressty rtsmm met a 

MfcW of avut Bhivbav t Sitabam 

[HE 18 Bom 532 
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167 


» , . ouitfor contri 

button ajatnai joint judgment debtor — S dii of 
the Code of Cm! Procedure does not apply toaauit 
brought by one of two joint judgment debtors who 
lms been compelled to satisfy the decree in full 
A 0,a l debtor for con 

tn but ion the liability being one which could not 
haie been decided in execution of decree Rah 
Sabah Pause * Janxi Pahdb 

ILL B., 18 All 100 


158 - 


of execution by reaaon of ertn'f tuheqwnt to decree 
-Oecret gating an option to the part.es- A 

Stt? ♦?' by ? «°v ga,n8t iiu father '*» 

referred to arbitration On the 9th J anosr » mo 
the If" A**, published and on the 27tli Starch 1B90 

mo 7 e **<* “»* ***** « decree ,n 
terms of the sward. By this decree it wa* ordered 

SikJ ° f «» M«i clam He 

defendant should pay to him Rl 0, , 000 m the 
““ nw . U |! rei v n ,' tatca 11 R40 000 to be p 8 ,d fort}, 

with and the balance of RGo 000 to be paid upon 
the plaintiff delivering to the defendant certain sped 
fied property which included two vessels or burtows 
called respectively the Nasr, and Juno 

event was defendant to be reouued to 
B.G5 000 before the J 15th November 1800 the 
date of tho decree the vessel Samba,* was at 8C a no 
a voyage and on the 18tb June 1890 while #*,11 
on the voyage she was lost On the 15th Novem 

ment 189 ? tvi he * P i amt ‘® » ft£toroe J 4 demanded pay 
ment of the balance of B.65 000 They offered 

but d !S h ?l 0t f h 7h PWpertl , e9 *P mficd ,n **e decree 
Thlv S ,* i 1 the T CMeJ Sa * 1 ** Jwd been lost 

Ri ST* Th^ i I a,ae they estimated 
?L«‘, 000 ^he defendants however demandul 
worth h Z C ¥J? t i be b "<= low whl <* fbey stated to be 
W KTg “ SQPJ - The defendant hav 

RCt (yj, d 7i t ie i ctf ™ BJstantM reused to pay the 
plaultt ® “PPhed for oieeution of the 
decree which was ref used, Be then oh*a ned . rule 
calling on the defendant to show cause whv the 
i*u tbc 2 ^ t * 1 should not be amended or 

Of the d v« th i e ^ efc , nJ ? nt B * an alternative if del, very 
rert h J ™‘* cl . ,SaDli “* could not be made such dejf 
very baring become impossible That role was d,* 

Wfcouthe P H aU i t * ff9 s then t0ot mt 8 eammoas call 

to S made^ 52d? Z ''ZuZfa , ; n «"hy border should 

directing Hi ? f £te CitU Procedure Code 
in l£ of th, ta r P?y to thc &*t defendant 

sum of m Lev « m 5" 7 M8el ***** snch 
value of * y ** by the Court as the 

■W'o* i n the th , e lo ”, of th0 vessel 

should not be m,Je fln<J w by an order 

and delivery of the | 


c ^^2^? ROCEDt7RE code act 
OF 2883 (ACT X OF l877)-conLi 
1 QUESTIONS IN EXECUTION OP DE 

— concluded 

the decree which the plaintiffs were to deliver 
hfl decree to the first defendant on payment ' 
latter to than of H6o 000 the first defendant i 
Pay to the plaintiffs R65O0O and interest t' 
Iron the 15th day of November 1890 mentio 
the said decree and in tho event on its bem 
that the first defendant was not bound to pi 
said gum of R65 000 then why an order flhoul 
ne made that the property mentioned m the < 
which the plaintiffs were to hand over to the 
defendant 0 n payment of RGo OOO should n 
retained used and appropriated absolutely bj 
plaintiff* for their own use and benefit freed anc 
charged of all claims on tho part of the first d 
dant and why the first defendant should nc 
dircetod to withdraw tho claim made by him to a 
of R22 000 or thereabouts mentioned ju an 
davitof one Ahmed bin Essa Khaliffs and why 
? or other order as to the Court might see 
and tho justice of the case may require should 
be made m the premises and in relation to 
properties mentioned in the decree which were t 
delivered ovor by thc plaintiffs to the first defect 
on receiving from him ROoOOO and why in 
alternative this suit should not be restored nndpla 
°? £ “° board for trial It was contended by 
plaintiff that the questions raisel m tho sumir 
were questions arising jn execution to be dealt w 
by a Jud 0 e in chambers under s 21| of the C 
Procedure Code and that a fresh suit was not ne< 
^ry Held dismissing the summons that ' 
application was not one in execution of a decree : 
Was the question ono armng in the course of etecotn 
but that the decree having become incapable of ex« 
tion the summons asked thc Jnd c e to dccidowl 
were the rights of the parties m cons'queuce of 
non execution Held also (as to the part of the su: 
raons asking for restoration of the suit) that t 
matters in issue in the suit had been fully heard at 
determined and the rights of all parties had be' 
settled by tho deerLC and consequently there wi 
nothing further to be tried The Court could not I 
this suit after passing a decree proceed to aseertsi 
the rights of the parties nndcr a state of facts quit 
different from those which appeared in the pleaduy 
and arising subsequently to the decree Ahmad il 
Sdaiz Essa KnALirrAf essa biw Kswim 

[LIlR 18 Bom. 401 


2 PARTIES TO SUIT 


Representative 

decree holder — ‘ Tarhet t tat Meantr-'* 


159 


— „ — • j’arltee t ta t Altanuiioj 

The words in s. II Act XXIII of ISI1 quest* 
arising between tho parties to the suit cannot 
limited to questions a ruin'' between tl oso who *' 


nosing octween tno parties to the suit cannot 
limited to questions arulug between tl oso who w 
parties to the suit at tho ditc of tho decree j 


parties to the suit at the ditc of tho decree ■ 
after decree the npresentatire of a decree hoW 
or the representative of ad fen taut against whim 
execution is sought under ss 210 and 2 1C of the Co 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-co»fi««e<f 
2. PARTIES TO SUIT — continued 
bevome parties In the *lit for tl e r“«T*' ,e <•* *xecn 
linn and qocsti n» innng bit ween the jarti a to the 
n t within the meaning of I 11 of the amending 
Art, BniBU 1 ajiaita r V exkaita 3 Mod. 2Q3 

100 Separate suit 

— E having obtained a decree for money against AT 
the haraavaa of the defendant* AT died and the 
defendant* were made partita to the *mt as represen 
Utire* of K Tarwad property was then attached by 
R and the defendant* having objected, the Court 
raised the attachment R *u( 1 for a declaration that 
the property released «u liable to be sold. Held 
that the fuit was barred by i 244 of the Code of 
Cinl Procedure RlTCwn Wivov r XrSJTr 
"Nat ah LIsB. 10 Alod. 117 

1BL Transfer of 

decree ly operatic* of lam — TepreeentaUee of 
original decree Kolder — Rig At to appeal ago ait 
order refns g execution — 21 died in May 1&>9 
leaving his property to his executor* in trait for the 
appellant P and be directed that the oroperty should 
be assigned by them to the appellant as soon as be 
came of age In August W8 the executor* filed 
tins *uit against L as manager of certain landed 
property belonging to the ilallai Bhattia caste and 
known as Mahajan Wadi to recover certain loan* 
made by them a* executors to him as manager of the 
•aid wadi- On the 11th Slay 1870 while this suit 
was pending the executors assigned all the property of 
their testator to the appellant P By the deed of 
assignment they assigned to him inter al d all 
moveable property debts claims and thing* in action 
whatsoever vested in them a* such executors Ao 
steps were taken subsequently to this assignment 
to make the assigme P a party to the suit which 
proceeded Without amendment. On the 23rd Janu 
ary 1873 a dicrec wa» passed for the plamtitFs on 
the record for 1131 "72 13 5 and it was declared that 
the aaid Bum should be a first charge on the rents and 
Income of the said wadi Subsequently to this 
decree A opened an account in the name of the nppcl 
lantp and from time to time made payments to him on 
account of the decree The last of these payments 
was made on the 19 th November 1884 Is one of these 
payments were certified to the Court. In 1685 the 
respondent l was appointed to the office of manager 
of the Hallai Bhattia caste in the place of L the 
original defendant in the suit On the 4tli January 
1886 bis attorney* wrote to the appellant ■ attorney* 
offinng to pay the appellant the balance due to him 
under the decree Subsequently bo we Mr he related 
To make any payment to the appellant whereupon 
the appellant applied for execution of the decree 
against him as manager of the said wadi He claimed 
to he a transferee of the decree under $ 232 of the 
Civil Procedure Code (Act XIV of 1882) His 
application was refused by the Judge in chambers 
jjetd that the appellant was a transferee of the 
decree within the meaning of * 232 of the Civil 
I rocedure Code The decree had been transferred 
to him by operation of law As eneb he was 


Cl VIE PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877)-eo»ft»i«erf 
2 PAUTIFS TO SUIT — continued 
entitled to me out exceuti n and was to be regarded 
as the representative of the original decree holder 
within the meamug 0 f cl (c) of s 244 of the Cml 
Procedure Code and had a right of appeal against tlia 
order of the Judge in chambers refusing execution 
FCBirANAJfDAS JlWAJO>A3 r V AIXABDA8 WaLUI 

[I L.R. 11 Bom 608 

162 ■ ■ Representatives 

of frant/eror of decree — Application for lubehtu 
tion of names ly transferees — 1 Von registration of 
transfer — The holders of a decree for the sale of 
mortgaged property transferred the tame todiby instru 
ments which were registered at a place where a small 
portion only of the property was situate Subsequently 
.If transferred the decree to (other persons and the 
Co transferors applied under * 232 of the Civil Pro 
cedure Code to liave their names substituted for those 
of the original decree holders The judgment debtor 
opposed the application on the ground* that his 
name had not been substituted for those of the original 
decree holders who had traniferred to him and that 
the transfer* to 21 were inoperative as tlic instru 
mooli of transfer had not been registered at the place 
where the suba'antial portion of the mortgaged pro 
perty was situate in accordance withs *0 of the 
1 cpistrution Act of 1877 It appeared that no notice 
had been issued to 21 under s 232 of the Civil Pro 
ccdure Code that he was dead and that his legal 
representatives had net been cited as required by law 
Jhe application was allowed by the Courts below 
27 eld that the matter miolied questions arising 
between the parties to the decree or their represen 
tatives within the meaning of a 244 (e) of the Code 
and that the order allowing the application was 
therefore a decree within tho definition of a 2 and 
was appealable as such Oulzahi Lal t Data Eak 
[I LB 0 AIL, 40 

103 Representahre 

of decree holder — Attachment of decree — Cirtl 
Procedure Code (Act XII of 1882J ss 232 2" 3 — 
A person attaching a decree is a representative of the 
decree holder within the meaning of that term as used 
in a 241 cl (o) of the Civil Procedure Code and in 
every case is entitled to enforce execution of the 
decree which he ha* attached hen the decree 
attached has been passed by the same Court as the 
decree in execution of which it hai been attached, the 
Court ha* jurisdiction to execute the attached decree 
on the application of the attaching creditor Peaby 
M ourn CnowiinBi r E Quran Ckovdek A it yd y 

[L L. R. 15 Calc. 371 

104. — Question rclat 

mg to execution of decree — Representatives — K and 
21 were brothers alleged to be jomt in food, 
dwelling and business In a smt whi h was brought 
a~auist K and which was unsuccessfully defended by 
him on behalf of himself and the jont family a decree 
for costs wa9 passed against him JET died after 
decree and the decree holder In execution had R a 
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CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OP 1877 

2 PAETIES TO SUIT — continued 


sons put on the record as his representatives. Ccr 
tam property was attached m execution and the song 
objected that the property in question Lad come to 
them aa the self acquired property of their uncle H 
Who had died after A and that they had inherited no 
property from their father K Their objection was 
followed by the Court executing the decree and the 
property was ordered to be released from attachment 
In a suit brought by the assignee of the decree holder 
against the sons of E to establish his right to proceed 
against the property in question in execution of the 
decree against K — Held, that the question of the 
liability of the property to betaken in execution m 
the hands of the defendant was a question arising 
between the parties to the suit in winch the decree 
was passed or their representatives and relating to 
the execution etc of the dicree within the meaning 
of g 244 of the Civil Procedure Code and that the 
suit was consequently net maintainable The 
aa to the position of representatives added to the suit 
either before or after decree referred to and discussed 
Rajuup Srran c Ramoc&am Hot 

pLE 18 Calc. 1 


105 - 


- Representatives 


judgment debtors— Question of liability of pro 
party to be sold —Held that the question whether a 
person alleged to be a representative of a deceased party 
‘ a suit is such representative and also the question 


whether property against which execution is sought 
lands of the representative of a deceased party 


lathe hands .. . ..... 

was in fact the property of such deceased party and 
not the separate property of the representative are 
questions to he decided under s 244 of the Code of 
Civil Procedure and not by separate Bait Rajrttp 
Stngh v Ramgolam Roy I L R , 16 Cale J 
Choxcdry Wahed Ahy Jumaee 11 B L R 149 
and Seth Chand Maly Durga Vet I L R 12 
All 313 referred to Ben Puis AD Edvwab r 
I usnsA Kuwar ID R , 21 AIL 323 


100 


rty - 


Representative of a party — Auction purchaser 
— Order in summary inquiry — A purchaser at a 
Court sale is net a party or the representative of a 
party within the meaning of a 244of the Code cf Civil 
Procedure (Act ^1V of 1882) He is therefore not 
hound by any order in the miscellaneous inquiry under 
s 280 281 or 232 of the Code I, or u he bound by 
the specifications contained in the proclamation of sale 
of the claims of interveners. Certain property was 
attached in execution of a decree. The defendants 
intervened and objected to the attachment on the 
ground that they held the property on permanent 
tenancy Their objection was allowed and the Court 
made an order directing the property to be sold 
subjrct to the defendants’ rights In the proclamation 
of sale however it was stated that the Court did not 
guarantee the title of the mtervenors The plaintiff 
purchased the property at the Court sale He then 
sued to eject the defendants. The defendants pleaded 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1877) -continued 
2 PARTIES TO SUIT — continued 
the plaintiff a claim on the ground that he was hound 
by the order in the mis cell aneous inquiry which hsd 
become conclusive by reason of his having omitted to 
sue within one year from the date of the order 
Held reversing the lower Court s decision that tbs 
order m the miscellaneous inquiry was not binding 
on the plaintiff as an auction purchaser Yishtaitath 
Chased J«aik r Sdbbava Shitapa Shetti 

[L L R , 15 Bom 290 

Purchaser of 


167 


Both the lower Courts rejected 


rights of Hindu uidou>— Representative — Afterthe 
death of a childless Hindu widow a lessee from her 
of property which had belonged to her husband 
obtained against her vendees of part of the same pro- 
perty a decree for damages for wrongfully keeping 
him out of possession. The effect of the decision was 
to decree the claim against the estate of the widow 
and to exempt from liability the judgment debtors 
personally and the property which they had pur 
chased In execution of the decree the said property 
was sold and was purchased by the decree-holder j 
one of the judgment debtors had died during the exe 
cution proceedings and her son was duly impleaded 
as her representative and he raised no objection to 
the attachment and sale. Subsequently this son 
sold his rights and interests in the property ® ui1 
vendee sued the decree holder to recover possession 
on the ground that the decree being limited to tua 
estate of the childless Hindu widow the defendant as 
purchaser could not acquire by the sale any rights 
superior to those of the widow that those rights bs a 
expired upon her death and left nothing to be sola 
and that on her death the property devolved upon 
the plaintiff’s vendor and had thence passed to too 
plaintiff Held that the plaintiff s vendor was a 
party to the suit within the meaning of s -4* (e; ot 
the Civil Procedure Code and that he n t haying 
objected to the sale in execution of the decree neither 
lie n r the plaintiff could go behind that sale o 
claim the propertv upon any title which he mia 
have asserted in the execution proceedings sna 
the suit was barred by s 244 Ram Ohulam 
JTaiaru r I L E V All 5 47 
RahoriLaly Oauri Saha i I L R ® ^ ’j r 
distsogaisbod, Hvlmanlrt r Athfak AAmaa J 
L R 9 All 60S Eoop Lall Dass r ***** 

He ah I L R 15 Calc 437 and -Earn »»* Msnow 
V Eunju Nayar I L R 10 Had 117 referred to. 
Raoudbas Dial * Hamid Ja 1 * _ ... 

[ILE12 AIL, 73 


168 Hreeut on */ 

decree— Transferee of decree— Representative Of 
party to suit— Appeal— Civil Irocedure Co4* 
(1882) ss 232 540 and 5SS — A person who, wiima 

the meaning of s 232 of the Code of Civil Precede 
is a transferee of a decree is a representative wiimn 
the meaning of s 241 qud the decree of thepartym 
the suit under whom he immediately or by nl 
assignment in writing or by operati n of law 
derived title to the decree in the suit It is 
writing from the dccrce-hclJer s 


assignment i 
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CIVIL PROCEDURE CODE ACT XIV 
OF 18S2 (ACT X OF 1877 )— continued 
2. PARTIES* TO SUIT — continued 
net the recognition by * Court of him as a represen 
tatlve which males such transferee a representative 
rf a jwrty to the suit A Court upon the apj licaticn 
i f such a transferee for executi nils decree may 
wrongly decide that he is not a transferee within the 
meaning of s. 23_ cr that altll ugh he is a trans 
feree within the meaning of that section he is not 
a representative of a party to the suit cr that by 
reason of limitation be is n t entitled to obtain exe- 
cution of the decree and if the Court has so decided 
it has determined a qncsti n or question* mentioned 
cr referred to in *. 21-1 cf the Civil Prcccdure Code 
but not specified In i 583 and an appeal lie# nnder 
s. WO cf that Act Purmanandas Jivandat f 
i allalj > Itallji I L. £ 11 Mom 606 and 

Guitar Lai v Dayaram I L R 9 All 46 
approved. Tam JfakXth v Manna Lai I L R 
*411*437 considered. Halodhar Shaha v Harogo 
bind Vat Ko lurfo I L B 12 Calc 10a Samba 
sira t fin iraro J L £ 12 Had 5 II JtomaisY 
21uppil ^ ayar J L £ 14 Had 4*8 and 

J ilayati Megan v In t tar Regain Weekly holes 
All 1593 p 106 referred to. Baum Isabaiy c 
Jai hi_nKr Das LI* R 10 AIL 483 

103 — Represents 

I ire of party— Purchaser of ike decree from Ike 
decree holder^Ctv l Procedure Code ( Act XIV of 
lS k 2) ei 2 232— Retree holder~Apphcation by 
(rantferee of decree— Ct 1 1 rocedure Code Amend 
ment Act (l II of 188SJ— Second appeal —The 
■word representative as used m s 241 of the Code 
of Civil Prcccdure when used with reference to a 
decree holder includes the purchaser of the decree 
from the decree holder by au asu-ament in writing 
lekan Chvnder Sirkar v Ment Sladhub Strkar 
I L £ 24 Calc 62 and Badri ftarain v Ja 
Ktsl tn Dae I L £ 16 All 483 referred to Tbo 
Court executing a decree which has been so transferred 
can go into the disputed question of the transfer of the 
decree under the provisions of s 2 14 of the Civil Pro- 
cedure Code as amended by Act 4 II of 1888 
Dwaa BCKSH SiBEAs r Fatjb Ja» 

[LIaR 26 Calo 250 
3C W M 222 


170 Civil Proce 

dure Code (Act XIVofl8S2J *e 232 244 el (e) 
— Ciril Procedure Code Amendment Act ft II 
of 1888J— Application bv transferee from legal 
representative of decree holder — Question — Legal 
representative — Meaning of the terms “ trans 
ftrte and representative — Admin strator of 
estate — Any person who at the time of the execution 
of a decree is a transferee within the meaning of 
s 232 of the Code of Civil Procedure is a represen 
tative of the decree holder within the meaning cf 
s 214 cl (e) of the Lode and the term representatives 
in that section includes subsequent transferees as well 
as those who purchased directly from the person who 
obtained the decree Dinar Buksh Sirkar r Fahk 
Jah I L £ 26 Calc 250, and Badri haramr 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877) -continued 
2 PARTIES TO SUIT — continued 
Jai Mishen Das I L £ 16 All 483 followed. 
OabOa Das Seai, r h akcb An Dob Asm 

[LL.R 27 Calc 670 

171 — — — Party unnecessarily 

added to BUit — Separate suit — S 244 of tho Civil 
Prcccdure Code alludes to parties to the decree or 
their representatives but it is not on that account 
open to a plaintiff to evade the section by adding an 
Unnecessary party to the snit Khisto Modinee 
Dassik r Kalipbosoyno Gnoas 

[IL.R. 8 Calm 402 

172 Purchaser of decree 

— Rights of purchaser — The words party to a 
Suit in a 11 Art \XIIIofl8Gl include the heirs 
asngnees and representatives of such party and con 
seqnently give the purchaser of a decree all the rights 
cf appeal etc which his vendor had Hobo Labe 
Dasb r Ssoojawut An 8 W R 107 

Taba Chayd IIajbah r Dooboa Cucey Hajbah 
CIO W R 205 

173 Petitioner Position 

of When petition struck off— Stranger —In a 
suit brought by A/n'-amat AT and others certain lands 
belonging to G were included, and Q was made a 
defendant these lands however were released from 
the claim and K excluded frrm the decree obtained by 
plaintiff against the other defendants In execution 
however V had them measured as a part of the 
decreed lands and G s petitnn of objection under 
s 230 of Act \ III of 18o9 having been struck off the 
file G brought a suit to have his title established. 
Held that though ns a party to the suit brought 
by Af G would have been bound by « 11 Act XXII I 
of 18G1 to seek his remedy in the execution depart 
ment yet as he was released from the operation of 
the decree he must be considered a stranger and 
permitted to bring his present action GotTR KiSHOhb 
Chowdubt v Mahomed Hassqi Chowdhey 

[10 WR 181 

174 Party on record 

though wrongly — rights of appeal — A party 
who has been put upon the record whether rightly or 
wrongly is so far a party to the suit that he has a 
right of appeal nnder Aft XXIII of 1861 s II 
BumxioBUTrr K owab v Mower 2CLR 645 

175 * Applicability 

of section to application made by judgment debtor 
as veil as to those by decree holder — The provision 
in « 1 14 of the Code of Civil Procedure that qnesti n* 
arising between the parties to the snit and relating to 
tho execution discharge or satisfaction cf a decree 
shall be determined by order of the Court executing 
the decree relates not only to proceedings initiated by 
the decree holder but also to applications made by the 
judgment debtor Ebttsappa MtrDAiiAs r Colt 
xiEBCiAi a yd Laud Hobtqaoe Bane 

[L I*. R, 23 Mai, 377 

170 ' Person obstrve 

ting the decree holder at the instigation of the 
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C1VH PROCEDURE CODE, ACT XIV 

OF 1883 (ACT X OF 1877) -continued 
2 PARTIFS TO SUIT — continued 
judgment debtor — Suit by the person to obstruc 
ting — Held that a person who at the instigation of 
the judgment debtor obstructed the decree-holder m 
obtaining possession of property u n t a party to the 
suit within the meaning of s 24-1 so orders passed 
against him under ss. 329 and 332 do not bar a suit 
Mohendro Acrnm Chatturaj v Gopal Jtlondul 
I L It , 17 Calc 769 referred to BtaurK Dr At 
Sivob t Saobo Sisoh 2 C XV N 511 

177 . ■ . - - Claimant m execu 

tion proceedings -'Separate mil — Suit for 
damages for tort — Parly to suit — A sold to B 
certain Jogs of limber and 95 logs were delivered to 
B in part performance of the contract C brought a 
snit against A and B claiming the logs under 
another title Pending this suit C entered rot> an 
agreement with D selling him the logs in the event 
of being successful in his suit The judgment of the 
Court of tint instance was in Cs favour and under 
such judgment 2) obtained possession of the logs in 
suit Thu judgment was on appeal reversed B 
then brought a suit in the nature of an action of 
trover against C and D tor the logs and damages. 
The Court w ith mfc entering into the merits dismissed 
the suit on the ground that it was not maintainable 
as the same relief would have been obtained under 
the provisions of s 11 Act X\III of 1861 Held by 
the Judicial Committee, reversing such judgment 
that there had been a miscarriage as that section did 
nrt apply the suit by B against C and D being to re- 
cover damage* for a tort alleged to have been commit 
ted !y C and D and that the latter was not a party 
to the original suit or bound by the judgment in that 
suit Aoa Sited Abdool Hossam r Lexaine 

[13 Moore a I. A. 69 

178. Transferee of jndg 

rnent-debtor — Suit brought by decree holder to 
question alienation by judgment debtor — Held that 
e. II Act Will of 1801 does not apply to suits 
brought by a decree holder to question an alienation 
made by the judgment-debtor inasmuch as the trans- 
feree was not a party to the former suit and only 
questions between the parties to the suit mast of ne- 
cessity be determined in the execution department 
SrauEsooxu r UsdcB Ally Khay 

[2 Agra Pt. II 180 

179 Representative of 

deceased person— Execution of decree — Party — 
Cint Procedure Code ss 201 209 — Beprtsentat ire 
— -Id a former suit for possession of immoveable pro 
perty •gainst J and her father and subsequently 
revived against J as the representative of her father 

C ssession and mesne profits were decreed against J in 
r rej resen tat ive capacity while as a-alast her la 
her in 1 idual capacity the suit was dismissed. The 
d cne-h Jd r after obtaining possession attached 
and LI io satisfaction of bn decree for mesne pro 
fits P's pnmte prrptrty n t withstanding her objee 
ti "O* and 1 unto If became the purchaser but never 
obtained jM*«eri jij This sale ordered on the 8th 


CIVII* PROCEDURE CODE ACT XI 
OF 1882 (ACT X OF 1871)— continued 
2 PARTIES TO SUIT— continued 


October 18G3 was confirmed by the Judge on li 
March 18G4 The present suit was brought by J : 
confirmation of her p ssossion of her private prope 


PHEBSO'r and Gloves jj, dissent mg) that st 
was maintainable and that J in her indn idual ca] 
city was not a party to the snit in which eiecnt 
issued vrithm the meaning of s. II of Act XXI 
of 1861 IVaued Ali f JCiTATEB 

[2S.LR F R, 
n XV IL, F B. 


Pootee BEanr r IvdpbjeEt Kooek 

[12 XV R 2 

In the same case on nppeal the decree of the III 
Court was affirmed under the circumstances of 1 
case but held (contrary ti the opinion of the msjon 
of the lull Bench) —.Where a decree against 
ptrsou in a representative capacity has been pn p« 
passed and proceedings have been taken under 
to obtain execution against the party in his represi 
tat t vc character he is a party to the suit with resp 
to any question which may anse between him a 
the other parties relating to the execution or I 


decree within the meaning of Act XXIII of I® 
i 11 ChowbuY U aiied Air e Jcuaee 

[UB L.K.,P C.,149 18 XV R. I* 


OsEEirtWYWJA KaATOO'f c A uErBon-wis 
Kiiatoox 20 XV R, 11 


Representative— 


signee of auction purchaser —The expression 
presentati ve of a party ' in the last paragraph of*-- 1 
Civil I rocednre Code dies not mean the representati 
of a party to the execution proceeding* but » 
the representative of a party to the suit An ajT 
cation by the assignee of an auction purchaser to 
placed on the record cannot be dealt with no 
s 211 Civil Procedure Code and no appeal or sere, 
appeal lies from an order refusing such *rp' ira 


- Assignee of decree 

Indirect assignment — A a decree hold r *IT 
for execution of hi* decree but 


xor exccnvion oi on qecrec , , -j 

the judgment debtor on the ground that A 
his decree to a third party from wb m it h*d J*~ 
to E s son Held that this was a 
between the parties to the suit in which toe . 
was passed and relating to the exeeutim 
decree and might bo determined by the lo 
cutmg the decree under » 11 Aet XX1T1 


Kaeuit r Tarcuawav ,, 

[IB UE SK 0 10 WR M 

- Separate t* t- 




e.x decree h Mere •• Id their share In the decree w- 
who thereaftir mad an njplicati n to t»« 


wtu> wemsitr mao an pjj>hw»* ■■ ~ T . 

under * 232 < Ml c Code rf Civil Precrelore «< 
an-l'«t"> n dismissed on the ground that 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1883 (ACT X OF 1877 )— nnhmued 
2 PITIES TO ^LIT — continued 
purchase was made benami I i some of the judgment 
d More. In * subsequent suit brought by A and the 
pcrrms who « ere said to be the real purchasers it 
on font ended that & separate suit was barred under 
the provisions of a 244 cl (e) of the Code of Civil 
1 rccednre Held that A was nc-t a party to the 
suit in which the decree was passed nor the re 
prosentatirc of any such party and that the «mt was 
not barred. Halodiiab SnAiiA r II a jiogou ptd 
Dab Koorno I. L. R. 12 Calc. 105 

183 - Suit for it 

rlarotio* that the defendant tt a inert lenamtdar 
for pla nl ff — A suit brought by A to obtain a 
declaration that a decree criminally obtained by B 
againit C and aacther which hud been purchased in 
tl c name of D had really been purchased by the 
} U.\utiff for hia own benefit was held not to he barred 
by s 244 cl ( ) of the Civil I roccdurc Code ns the 
question raised wainotono arising between the parties 
to the suit in which the decree was passed or their 
representatives bnt one that arose between two 
parties each of whom claimed to be the represent! 
tire of one of the parties to the suit eir S the 
jnrty in wh sc favour the decree was passed. Goua 
iloovr Goutt r DisoNiin Kabmokab 

[L It It, 25 Calc. 40 
2 C W N 78 

184. Application 

for execution by lenefc al holder of decree — Ap 
plication dimmed — Suit for dW«raf»o» of ap 
pheant’s r git to ex cute the decree— Citil 1 roce 
dure Code t 232 — Held that where an application 
under s 232 of the Code of Civil Procedure by a 
person alleging himself to be beneficially entitled 
under a decree to execute such decree baa been 
rejected it is still coropct nt to the applicant (no 
appeal lying from the order under a 232 rejecting 
las application) to bring a separate suit fora declare 
turn that he is the person entitled to execute the 
decree. Sam Saleh v Sauna Sal I L S 7 
All 457 and Halodhat Shaha v Harogol nd 
Da» Koihurto J L S 12 Calc JOi referred to 
buaoEAJ bmaii v Amu Pd din Iuian 

[LL.E. 20 All 630 

185 ■■■ Execution of 

decree — Eegular tifit — The *«ii<reec of a decree 
applied for execution j bis application was dismissed j 
and he was never brought on to the record as decree I 
holder He now sued for the can eel! at im of the order 
refusing exeenti n and for a diclarsti n of his n»ht 
to execution. Held tint the suit was not prcclud d 
by Cinl Procedure Code s.2ii Biuah r JIrrpii, 
Jvayab L L R. 14 Mad. 478 

180 ■ ■ ■ ■ • Quest one relat 

mg to execuhon~eeparale tail — A plaintiff all gmg 
that her husl and (deceased) had advanced money on 
the security of land belonging to a ifatnily of four 
Hindus sued tl cm to enf roe his lien and obtained a 
decree Tl c representativca of one of the defendants 
only appealed and the decree was reversed as regarded 


CIVII. PROCEDURE CODE ACT XrV 
OF 1882 (ACT X OF 1877 )— continued 
2 PARTIES TO SUIT — continued 
them The decree was executed as against the 
other defendants by the attachment and sale of their 
titans of the land and the plaintiff became the 
purchaser The successful appellants obstructed her 
in her attempts to obtain possession and she now sued 
them for partition of the three quarters share pnr 
cliascd by her Held that the BUit was not pro 
clulcd by Cml Procedure Code s 241 Na 
OA jnrruc r SATAnntrinu 

[L L. R. 16 Mad. 228 

J87 ■ Judgment 

debtor — Question of right to possession — Citif 
Procedure Code (1SS2) tt 332 and 335— T a 
predecessor in interest had a mortgage on certain laud 
anil was mode a party to a partition suit m which n 
slujro in the land was allotted to a member of the 
family subject to a proportionate share of Te 
mortgage and also subject to a prop rtionato share 
of a certain ilccrco debt The then plaintiff got hia 
share of the property made over to him After the 
date of the decree i e the decree in the partition suit 
X purchased the equity of redemption iu tho mort 
paged property from certain members of the family 
In a subsequent execution of tho partition decree 
part of tho land was sold for money due ns costs and 
mesne profits by Tt vendors of the equity of redemp- 
tion and T was ejected T objected under i 332 of 
tho Code hut the Court refused to order red livery 
In a suit brought by T for possession — Held that T 
was not a judgment debtor within the meaning of 
si 241 832 and 335 Cml Proccdnrc Code and that 
tho suit was not barred by tho provisions of s 244 
J\<*7 amuthuu Savanmuthu I L M 15 Had 220 
followed Vabudeva Upadyaya » Tistabaja 
TiBtiiasaiii L L R, 19 Mad 331 

See VramroAraiYA TmimusAMi t Vidia 
UIDHI TnUlTlTABAMI 

[ILK 22 Mad. 131 
wrhero these two last mentioned eases were distin 
guished. 

188 Rival decree holderB 

—Sight of action -Act Till of 13o9 , 270— A 
regular suit will Iso at the instance of one decree 
holder against another for a refund of money that has 
been erroneously paid away to the latter contrary to 
tho provisions of s 270 of Vet VIII of 1859 
QOQABam r Kaetick Crcndhb Singh 

[BLR. Sup VoL 1022 0W K 615 
See Gokoob Dabs v Guyoiesheii Singh 

[3 N W 184 

189 Claim for rateable 

distribution by creditor rejected— Ssm 
detained in Court pend u o application of High 
Court — Appl cation rejected— Inlereit on saw 
detained claimed tn execut on — Procedure — In 
execution of a decree by 22 5 another creditor claimed 
a rateable share of the proceeds realized Hi* claim 
was rejected Tending an application to the lh-h 
Court under a C22 of the Code of Cull Procedure 
to set aside this order the share claimed by S 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877) -con tmaed 
2 PATTIES TO SUIT — continued 
or conducting tho sale as also on the ground of 
frand The Court of first instance rejected the 
application and refused to set aside the sale On 
appeal to the Subordinate Judge he reversed tlie 
decision of the first Court On a second appeal to 
the Hi"!i Court by the auction purchaseran objection 
was taken that no second appeal lay at his instance 
Held that inasmuch as the application was under 
s 244 of the Cml Procedure Code a second appeal 
would lie The question of a right to a second 
appeal does not turn upon who may happen to be the 
appellant but upon whether or not the case is one 
within s 244 of the Code HlRA Lit Ghose r 
Chttsdua Kaxto Quose ILE. 23 Calc. 53D 
[3CWN 403 
See Redbon Mohttn Pax r Nanda Lai. Det 
[LLR. 20 Calc. 324 
3CWN 389 
and Mon Lai. Chaebabutty « Russik Chandba 
Baibagi ILR 23 Calc 323 note 

PCW 11,395 

201. • — — - Application to 

eet aside sale on the ground of fraud — Where a 
judgment debtor applies to have an execution sale 
set aside and alleges circumstances which if found 
m his favour would amount to fraud on the part 
of the decree holder or auction purchaser the appli 
cation comes under s 244 Civil Procedure Code 
although the question is one between the judgment 
debtor and the auction purchaser who was not the 
decree holder Prosonno Kumar Sang at v Kali 
Has Sanyal I L E 19 Calc 6S3 referred to 
Lesiai Cuaxt) Kaxji r Devovate Kajtji 

[2 C W N 091 
Pojoxi East Baochi r Hossaxi Uddut Abated 
[4CWN 538 

202. Purchaser from some 

of the judgment-debtors of property not 
affected by decree — Eept esenlatice of judgment 
debtor — Certain persons claiming by right of 
inheritance to C sued E K A K and others for 
pcs ession of certain im moves Wo property and 

a demit is'uA m August Sot -powes 
Bion of tho samp In tho course of the litigation 
which ended in that decree Z purchased certain 
immoveable property from B A A and K Z 
was subsequently dispossessed of such property in 
executnn of tho decree of August 187C lie there 
upon aued the holders of that decree f r possession of 
tbc same alleging that lus vendors had inherited the 
same frem D that it was not affected by that decree 
and that hi had been improperly dispossessed of it in 
execution of that decree Held bj the Court that 
the plaintiff not being the representative of anyof the 
1 irties to the *uit in which that d crce was passed 
In tbc sense of s "14 of the Civil Procedure Code 
l ut boitij. if !n» allegations were true a purchaser I 
I™ 5 certain f the jud^tneut-debtors of property not , 
Directed by tl at decree the suit was not barred by the 
| revision* ol that section. Portal Singh \ Bent j 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-eonfin«eJ. 

2 PARTIES TO SUIT— contused 
Earn I L E 2 All 61 distinguished Obierva 
tiong by Siuabt CJ on his judgment in Agra 
Savings Bank v Sri Earn Hitter I I E 1 
All ~ 388 and on the judgment of the Full Bench 
in Hartal Singh v Bent Earn referring to that 
judgment Zanxi Laid v Jawabib SrvGH 

[LL. R 6A1L.84 


203 Party to suit in re 

preservative character —In 1875 a decree ws* 
passed against H ns representative of L who died 
pending the suit declaring A liable to the extent of 
the assets of L which might have come to the hands 
of A r In 1879 the decree holder applied for execu 
tion of the decree and without proof that any of the 
assets of A liad come to the hands of A obtained an 
order and attached lands belonging to A A objected 
to the attachment but the Munaif without in 
vestigation .rejected his claim and directed N to 
bring a regular suit The land was sold ana 
purchased by A B A' after an abortive attempt 
to obtain a review of the MunsiFs order frem In* 
successor brought a suit in 18S0 against the decree 
holder and A B to recover the land Held that 
as A was a party to the former suit of 1875 within 
the meaning of s 244 of the Civil Procedure Code 
1877, the suit would not lie AnirvDADnr r A 

[LL.B 5J4adu,39l 


_04 -Sale of property 

in execution of decree oltaiuedly second mortgagee 
for sale of property— Holder of prior decree 
enforcing first mortgage-— Execution of tte . eret 7~ 
Fresh suit— Ateamnq of representative of 
ment debtor — A decree enforcing a first mortgage 
certain property not being satisfied the property 
sold in execution of a decree of a later dote * 

a second mortgage of the property Per STttt 
CJ that the decree enforcing the first 
could not be executed against the property on 
holder of such decree was bound to bring a fres 
against the purchaser of the property to enforce _ 
decree Per SnuionT BsoEnrasr and TinBELi* 
JJ that a fresh suit was the most convenient an 
expeditions remedy Per Oidetet J . 

purchaser not being the representative 
judgment-debtor within the meaning of a »**\l 
the Civil Procedure Code the holder of such decree 
must bring a fresh suit to enforce it JAOJT 

lAOgrf L L. R. 5 AH, 4°-* 


205 Transfer of**" 

erest pending suit— Lis yieisdeiw— the 
•ring transferee upon the record —A i n , 

Iigh Court giving possession of certs ms tar 
ank to the plaintiff E was reversed ° n 
be Pnvy Council The defendant then ^ 

Jourt of first instance to mdor reatitntl^ O 
hare* which had been realised by the ’T Uin 'f 
eing ordered to prodace the share* Amade 
ation to tho Court professedly undrri- 
lie Cml iroerdure Code in which be allege* 1 t 



( 12S3 ) 


D10EST OP CASES 


( 1"54 ) 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1877 )— eomhnutd 
2 PkRTIES TO MJ1T — continued 
pending the appeal to the Fnvy Council he had trnns 
f erred the than?* to O bis counsel in the case who bad 
failed to restore them and he prayed that the said 
person might he brougl t upon the record and that 
execution for rrern cry <f the said shares might be 
given against him The Court passed an order upon 
this application calling on O to show cause why he 
should not be railed upon to restore the shares made 
over to him by R and he thereupon filed an answer 
denying that he was the custodaw of the shares and 
alleging that he was their purchaser for value The 
Court passed an order directing that O s name should 
be placed on the record, so that the decree might be 
executed against him lltld that the question being 
one between two lodgment-debtors inter te and not 
between the parties arrayed against each other as 
decree-hddera of the one part and judgment debtors 
or their representatives on the other the provisions of 
a- 244 of the Civil Procedure Code were not spphe 
able to the rase that O could not be regarded as 
a representative of R within the meaning of that 
section. Batsoh r Mrs oobie Bait* 

[LL.E. 7 AIL 681 

206 Decree on land 

agorntt repretenlahret of obhaor — Where certain 
property was attached in execution of & decree passed 
upon a bond against the legal representatives of the 
obligor and the judgment debtors objected to the 
attachment on the ground that the property was not 
part of the obligor’s estate and liable to be taken in 
execution of the decree but « as property which they 
could claim in their own right —Held that the matter 
in dispute was one between the parties to the suit m 
which the decree was passed and relating to the exe 
cntion discharge or satisfaction of the decree within 
the meaning of i 244 of the Cml Procedure 
Code and was therefore to be determined in the exe 
cution department and not by regular suit Choic 
dry Wahed All v Jumoee 11 B L R 119 
Shanlar Dial v Am r Raidar I L Jl 2 All 
"52 and Rath 2Ial Date v Taj animal Rutain 
1 L R 7 All 36 referred to Fer MattHOoD 
J — That the turning point upon which the apphea 
tion of the rule contained in ■ 241 of the Civil 
Procedure Code barring adjudication in a regular suit 
depends is whether the judgment debtor in raising 
objections to execution of decree against any pro- 
perty pleada what may analogically be called a jut 
tertu or a nght which although he represents it 
belongs to a title totally separate from that which he 
personally hold* in such property Konai Lai Khan 
v Bath t Bhutan Rnwas I L R 6 Ca lc., 777 
d stented from. Rah Gut law e Hataeo Kora 

[I L. R 7 AIL 547 

207 — — - — Party to tm(— 

Representat re— Where certain property having 
been attached in execution of a decree the represents 
tive of the judgment debtor objected that the pro 
perty had been acquired by himself and not inherited 
from the judgment debtor and was therefore not 
liable in execution —Reid that the question was one 


CIVIL PROCEDURE CODE ACT XIV 
OF 1883 (ACT X OF 1877 )-cont,nued 
2 PARTIES TO SUIT-<w»ti««erf 
which must be decided in the execution department^ 
under s 24V of the Civil Procedure Code. Ram 
Ohulam v 11 mam Koer 1 L R 7 All 647 
referred to Sita Bam r BnAowAW Das 

[L L R 7 All 73a 

208 Offic ml A t- 

tignre — Attachment of property — Jxdgment debtor 
declared an mtol tent — Claim ly Official Amy neeto 
attached property — Appeal from order disallowing 
claim — Stat 11 if 12 Vtc c 21 *s 7 49 — Re- 
prreeufafice of judgment debtor —A decree holder 
having attached the property of his judgment- 
debtors in execution of the decree obtained an order 
for sale of the attached property Pnor to sale the 
judgment debtors made an application to be declared 
insolvents and obtained an order under Stat II 
A 12 Vie c SI i 7 by which their property 
was vested in the Official Assignee An application 
was then made by the Official Assignee to the Court in 
which the execution of the decree waspending for 
the release of tho property from attachment and that 
the property might be made over to him The Court 
dismissed the application On appeal the District 
Judge reversed the first Court* order Reid that 
the matter did not come before the Court of first 
instance under a. 49 of Stat II A 12 Tie 
c. 21 inasmuch aa that section refers to case* 
where the insolvent * schedule ha* been filed «md to 
debt* or demand* admitted therein and in tho pre- 
sent case no schedule had been filed at the time of 
the Official Assignee ■ application and the Court 
could therefore only entertain the application under 
the provision* of the Civil Procedure Code relating to 
the execution of decree*. Reid that the Official 
Assignee could not he held to he a representative of 
the judgment debtor* within the meaning of * 244 
of the Civil Procedure Code and his application was 
not one relating to the execution discharge or satis 
faction of the decree Reid that the Court of first 
instance had only jurisdiction in the matter under 
« 278 of the Code and disposed of it under that 
•ection and that the District Judge had no jtmadic 
tion to entertain the appeal Ka*ei Prasad v 
Mxu.es ILB.7 AIL 753 

209 Execution of 

decree — Repreientatice of judgment-debtor — - 
Die word representative ” as used in cl (e) s 24* 
of the Code of Civil Procedure means any person 
who succeeds to the right of any of the parties to 
the suit after the decree is pawed. A Hindu widow- 
mortgaged certain properties and afterwards by an 
lkrarnimsh made them over to R the next heir The 
lkrarnamah contained a condition that R was to bn 
hable for the widow g debts. Subsequently the mort 
gagee brought a suit against the widow on the mort 
gage and joined J? as a party on the ground that he 
was m possession of the mortgaged properties That 
suit resulted in a money decree being passed on appeal 
by the High Court against the widow personally 
the property in the hands of R being held not to be 
liable The eass was taken on appeal to the Privy 
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CrVTL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP lSlT)-conhnutd 
2 P IRTIES TO SUIT — continued 
Council and pending the hearing of that appeal the 
m low <hed and B was brought on the record as her 
legal representative The decree of the High Court 
was ultimately confirmed by the Privy Council In 
execution of the decree it was sought to make 2? 
liable to satisfy the amount out of the properties which 
he had obtained under the ltrarnamah the mort 
cugee not haring been aware of the. conditions of that 
document before the decree of the High Court Held 
that so far as these properties were concerned he was 
not the legal reprcsentativeof the widow as he inherited 
them as heir at law of her husband and that his 
title to them nnder the lLramamah was not that of 
a representative within the meaning of cl (e) 
of s 244 Held further that the question of As 
liability nnder the ltranwmah did not fall within 
the scope of the provisions of cl (e) of s 244 
ss being a question to be decided between the 
parties to the suit as although 23 was a party 
to the suit the only claim against him was that the 
property m his hands was liable as having been pr£ 
nous'} hyp ithecated and as the glut was dismissed 
so far as that claim was concerned it was not a qnes 
t ‘ on relating to the execution of the decree Kamesh 
ivab Fehshap t Era B uiaditb Siran 

[I L.B. 12 Calc. 458 


210 


Representative 

of a pert!/ to the suit — Second mortgagee talcing a 
mortgage during the pendency of a suit on the first 
morfgao e — Held that a second mortgagee who takes 
bis mortgage during the pendency of a suit on the 
first mortgage is a representative of the mortgagor 
within the meaning of a 244 of the Code of Cml Pro 
cedure Hadho Das v Eamji Patak I L 2l J6 
■All 236 referred to Sheo hAuarr c Cmnurt I as 
[LER 22 AIL 243 


- Person who had 


acquired interest in property sold l fore the judg 
ment debtor became liable under the decree — Ap 
Kt atufe saIe ~ Cl *'l Procedure Code 
• 310 Where an application to have a sale set aside 
und r s 310A of the Civ il Procedure Code is made 
ly a person who has acquired an interest m the 
1 rr perty sold before the judgment debtor became 
mule nnder the decree such rerson os mi n renre^m 


i nnder the decree such person is net a represen 
tative of the judgment debtor within the meaning of 
a- 24 i of the Code Braosai Roar Haidar «• 
Ivedakvatii 'Mg-jdax 1 c W IT 114 




f .. ™ ™-Q.'.ion^c%;'Zzt; 

decree- y parole su t- represent at ce ofjudg 
me t del tor —The decree-holder under a decree 
fornf roinunt if hen against the lamindan right* 
i i , , for elocution by attach 

ment an 1 nl f certain shares one of winch was 

twTnt? « ‘ n UcWat «* “»• Of A a7d 

Tb« sWVL. "T° ct * , L >* tier's widow 
1-een at tat led the lodgment 
dettor 11«! ami j b,j brother and A his son were 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP Wll) -continued 
2 PATTIES TO SUIT — continued 
substituted as his representatives In executt a ol 
the decree only the share which had stood recorded 
in the name of the deceased judgment debtor sod 
which was m possession of J and A as his represents 
tires, was sold and the decree holder then applied 
for sale of the other shares which had been attached 
To this 23 objected nnder s 2S1 of the Cml Pro- 
cedure Code claiming to he the owner of the shares in 
question Before the bearing of her objection she 
died and L applied to have hi* name brought upon 
the record in her place for the purpose of supporting 
the objections An order having been passed dis 
allowin c the objections which had been filed by S L 
applied to the High Court A preluflmary objection 
was taken on behalf of the decree-holder to the h pans g 
of the appeal on the ground that as the first Court i 
order related to A s claim as the heir of B to 
have the shares entered in her name released fro® 
attachment it must be regarded as passed under * ‘ > S* 
of the Cml Procedure Code and as conclusive subject 
to A s bringing a suit to establish his right On tb« 
other side it was contended that A being the repre- 
sentative of the deceased judgment debtor K tbo wt 
Court b order must be regarded as passed under *• *» 
of the Code and the appeal would therefore he 
Held that the preliminary objection mast prevail 
and the first Court s order must be regarded as pa»*C“ 
under » 281 and not nnder s 244 of the Code 
inasmuch os A a claim which was rejected by it ws* 
nothing more than to come in as .0’s representative 
for the purpose of supporting her objection* * B “ ** 
was in right of a third person whose interest he 
asserted to have passed to him that he prayed ad 
mission to the proceedings and his character wos 
wholly distinct from that he filled as the 1 gal vepre- 
aentatire of his deceased father Because A b"P” 
pened, for the purpose of the execution proceed^® - 
to be hij father’s legal representative and to be liable 
to satisfy the decree to the extent of any 
whi h might hare come to bis hands it did not tom# 
that any rights claimed by him through a y su j“ 
person must be dealt with and could only be o'* 1 * 
with between him and the decree holder in the fie- 
cution proceedings IPahed Al* f J umaee 11 ■» 

A* E 149 Earn Ohutam v Hasans Kuar I A. 

R 7 All 547 Sita Earn v Ehagican Das J A. 

E 7 All *33 -Shankar Dial r Amir Jlatlar I 
L R„ 2 All 752 Hath Hal Das v Tojatemtl 
Husain IDE 7 Alt 36 and Hanoi Lai &*** 
v Sash i Bhuson Bn teas I L E 6 Cate • 
referred to. Bahori Lal v Cacm Sahsi 

(LL.IL 8 AIL 


213 «... *■. . . . 

tentative against purchaser — Separate suit 4* 
Procedure Code si 2G6 316 — T1 e provision* oi 
t 244 (c) of the Civil 1 reecdure Lode prohibit w* 
only a suit beta r> n parties and their r present*** w. 
but also a suit by a party cr his r j resoihrtivcs* 
a amst a purchaser at a sale in execution ct ** 
deer -c the ol j it of which is to <1 tenmoe a 
which pupcrly arms between the ptxrt-»f» or w 
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CIVIL FROCEDUBE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-eeN/iituef? 

2 P kPTIE's TO «aiT — eont nttel 
representatives ani relates to the executnn ths 
thar-c or satisfaction cf the decree A judgment 
delt r wbrse eccupancy tenure ImJ been sold m 
txecuti n of a decree f r tn ney sued the purchaser 
f r recovery of the pn perty n the gn und that the 
talecf occupancy n hts m cxccuti n of decree was 
Illegal and v id bun? in coutravcnti n of tlio provi 
t ions cf ■ 9 of Act \I1 of l^Sl (North ft extern 
Province* Pent Act) Held by the lull Bench 
that the qneati n involved in the suit was one of the 
nature referred tn in s- 211 (e) of the Civil Procedure 
Code a* determinable only by order of the Couft exc 
Cntrog the decree and that the suit was hcref re 
net maintainable Anraia v Puma I Veekly ^o/es 
Ml IS v 219 referred to BastI Bah c 
Fine X. X* XL. 8 AIL 148 

See DrBOA Pnimx STatua! r Kali Phasavxa 
Baekab ILH 20 Calc 727 

214. repretenta 

lit** e / judymenf-deUoT — ReM that proceedings in 
execution of a decree taken against the plaintiff”* 
father and elder brother on previous occasions did not 
hind the plaintiff* under s 4-i of the Civil Pro 
cedure Code of 1682 the plaintiffs not having been 
parties to them within the meaning of that section 
kBiBHttAHr TixiLAjJiAV I L R. 12 Bom. 80 

215 Decree pasted 

against repretenlahce of debtor— At tael ment of 
property as belonging to debtor— Objection to at 
tachment by judgment debtor setting tip an tnde 
pendent title — Appeal from order ditallovtng 
object on — CinZ Procedure Code is 2 233 — Tho 
decree holders in execution of a simple money decree 
passed against the legal representative of their debtor 
and which provided that it was t j be enforced a-amst 
the debtor”* property attached and sought to bring to 
Bale a house as coming within tho scope of the decree 
The judgment debtors objected to the attachment 
and proposed sale on the ground that tho house was 
their own private property and not the property of 
the debtor within the meauing of the decree having 
been validly transferred to them during the debtor's 
life time The objection was disallowed by the Court 
of first instance Held that s 283 of the Civil Pro 
cedure Code had no application that the case fell 
within * 211 and that an appeal would lie from the 
first Court s order Sam Qhulam v Hazaru Knar 
I L E*7 All 647 and Sita Earn v Ehagnan 
Das I D E 7 All 733 followed. Shankar Dial 
v Amir Haidar 1 L E 2 All 752 Abdul 
Eahtnanv Muhamad I ar I L E 4 All 130 
A tcadh Kuan v Eoktn Tiu-ort I L E 6 AU 
109 Choicdhry Wahed Alt v Jumaec 11 E L E 
149 Ameeroonn st a Khatoon v JSIeer Mahomed 
20 W D 2S0 and Kurtyal \ Mayan I L E 7 
Mad 255 referred to JlrtsrAsrnj r Abiifaa. 
Ahmad IL,B OAU 005 

210 Issue ratted 

tnform of objection by defendant in separate suit 

S 244 of the Civil Procedure Cede bar* a suit 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1 B77)-conhnued 
2 PATTIES TO SUIT-con/iirtftf 
hroueht for tho determination of certain questions 
specified therein but does not bar tho trial of any 
issue involved in these question* if tho issue is raised 
at the instance of a defendant m a suit brought 
against lum Bastt Earn \ F ttu I L E 8 411 
146 diatin-uishod. Ehibam All fanAIK SlIIKDAR v 
Gopi hA>in Shaha LLR 24 Calc 355 
[1C W IT 398 

217 Quest on for 

Court execut ng decree— Plea taken by defendant 
tn separate suit— C n l Procedure Code ( Act XIV 
of 1532) s 13 — Ees juUcata — When an issno 
arising out of the execution of a decree has not been 
raised and determined under s 241 of the Civil Ire 
cedure Code there is nothing in that section to pre* 
vent a defendant m a separate suit subsequently 
brought front raising that issue in that suit Jiht 
ram Alt Shatk SAikdar v Qopt Kanth Shaha I L 
E 24 Calc 35o followed. Nit Kamax IUkehjeB 
c Jahwahi Chowdhtjeahi 

[LIE.26 Calc 048 

218 — Party to suit 
— Question **» execution of leerce— Eight of suit — 
Minor defendant objecting to sale in mortgige suit 
but toithdrautng hts d fence — In a suit brought 
upon a mortgage bond after the death of the execu 
tant who was the widow of the last full ovnur of tlio 
properties mortgaged the j rescut plaintiff who was a 
minor at that time appeared represented by tho 
manager under the Court of Wauls and denied tho 
widow t right to mortgage the properties in dispute 
He subsequently withdrew his defeuce but remained 
a party on the record and a decree Was ma le in his 
presence At an execution procicdmg taken against 
tho minor soil of the alleged adopted son of tho last 
full owner without any notice to the present plaintiff 
some of the mortgaged properties were sold- In -a 
suit by him (tho plaintiff) for recovery of possession 
of the said properties the defence w as that the suit 
was not maintainable by virtue of the provisions of 
s 244 of the Civil Procedure Code Ileld that inas 
much as the plaintiff was a party to the suit in which 
the decree wss passed his remedy if he could object 
to the sale washy an application under s 241 of (he 
Civil Procedure Code and not by a separate suit 
Tam Chasdba Mhkebjfb r Eanjit Soon 

[X. L. R. 27 Calc 242 
4 C VT H 405 

219 — Suit by decree 

holder and judgment debtor agatnst auction pur- 
chaser to set aside tale alleging an uncertified ad 
justment of the decree prior to tale — The pro- 
vision* of ■ 241 of the Code of Civil Proceduro dis 
allowing a separate suit to determine questions arising 
between the parties to the suit in which a decree has 
been passed and bearing upon the execution thereof 
operate not only to prohibit a suit between the parties 
and them representatives but also a suit by a party 
or bis representative against an auction purchaser m 
execution of the decree the object of which suit u to 
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'CIVIIi PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877 )— continued 
2 PARTIES TO SUIT — continued 
determine a question which properly arose between the 
parties or their representatives relating to the execu 
tion discharge or satisfaction of the decree Bast* 
Bam Y Fattu I L It 8 All 146 and Prosonno 
Kumar Sanyal v Kali Pas Sanyal I L B 
19 Calc 6S3 referred to Dhani RAM r CsATtnt 
niiCJ I L, R., 22 AIL 83 

■See Datoat Singh t J UGAI KisnOEE 

[LL R,, 22 AIL 108 

- Deceased judg 


tnent debtor — Execution against a person not the 
legal representative — The defendants along with 
one N and C had brought a suit against one .if in the 
Civil Court at Peshawar in the Punjab and obtained 
a decree on the 23rd Jnly 1878 for B3 05 545 12 0 
In 1881 application for transfer of the decree to the 
Court at Moradabad for execution was made and 
it was granted, but no steps were taken thereupon 
On the 12th Jane 1883 A died. On the 30tb April 
1884 the defendants again applied to the Court at 
Peshawar treating their judgment debtor as being 
then alive for a fresh certificate to execute then- 
decree m the Moradabad district and obtained it 
On the 20th August 1885 they made an appli 
-cation to the District Judge of Moradabad for 
execution of their decree and in it it waa stated 
that tho application was for execution against 
Adjudhia Prasad and after his death against Angan 
Lai the own brother and Dnrga Knar widow 
and Lachman Prasad and others sons of Ajudha 
Prasad residents of Rnndarki and the said Angan 
Lai at present residing at Umballa and employed m 
tho Commissariat Transport Department judgment 
debtors It was further stated that the judgment 
debtor was dead and bis heirs are livmg and in 
possession of bis estate and Angan Lai himself has 
realized R9 C37 4-9 due to the deceased judgment 
debtor from the Commissariat Department of Calcutta 
and appropriated the same therefore to that extent 
the person of the said Angan Lai was liable Loti 
fication of this application was issued to Angan Lai 
as also to the other persons named therein Angan 
Lai objected to the application as against him stating 
that although he was the brother of A deceased yet 
he always lived separate and earned on business 
separately and that there was no connection or 
partnership between him and the deceased judgment 
debtor and that he had no property of the deceased 
in hit possession Further that as A left issue it 
was wrong to call him an heir to A and take out 
execution process against him In reply to these 
objections the judgment creditors (defendants) did 
not contend that \ngan Lai was the legal representa 
tire of the deceased judgment debtor but treated 
him os a person in possession of a sum of money 


belonging to the d ceased and therefore liable 
tho extent of the sum so received by him The 
Tubordmate Judge holding that Angan Lai was 
tho brother of tho deceased and had realized the 
amount or the C mm i*iamt Office which be failed to 
proie that 1 e pal 1 to tl e deceased ordered execution 
to proceed against him. Angan Lai then Instituted 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP lQ77)-cont%nued 
2 PARTIES TO SUIT — contmted 
this suit to set sside the order of tlio Subordinate 
J ud fe e It was contended that the procecdinjjSof the 
Subordinate Judge were held under s 244 of the 
Code and therefore no separate suit would he 
Held that the contention must fail as the Subordi 
nate Judge never treated the proceedings in exeen 
tion against Angan Lai upon the footing that he wsi 
the legal representative of the deceased judgment 
debtor Mahomed Aga Alt Khan v Balmuicund 
L £ 8 I A, 241 and Nadir Mossam v Pipe* 
Chand Bassarat 3 C L £ 437, were referred to 
Angan La l c Gtoab Mas I L. R > 10 All 470 


221 


• Jteprssentat ire 


of party to suit— Mortgagee under a conditional 
sale deed toho has become otcnir in pursuance Hereof 
— A person who becomes owner by process of Isw 
of property mortgaged to him by a deed of conditional 
sale must be considered as the representative of hu 
mortgagor within the meaning of * 244 of the too 
of Civil Procedure Janki Pbasad r Umat An 
[XL. R. 13 All, 234 


- pepresentotises 


of judgment debtor— Death of party to suit before 
final decree i» appeal — Subsequent proceedings J" 
execution taken against representatives of 
T ,H, — A decree A. given 6 the defentot (ih™ 
plaintiff) in 1856 for possession of land and same 
profits against numerous defendants welttdmt, 
Dawan RaT Some of the judgment debtors mclod "B 
Dawan Rai appealed to the Sadr Diwani Adaht 
but before the decree of the Sadr Diwani Adats 
passed, Dawan Smgh died Lo application «»»“ 
to put any representative of Dawan 1 ai 
record hut in 1 881 (the amount of the memo P»«» 
payable under the decree having been finally o ‘ 
mined in 1877) certain persons were made T“™L_ 
representatives of Dawan Fai to lanous proc 
in execution of the decree for mesne profit*, 
ended in tha sale of certain property which 
of Dawan Rai in his lifetime bubscauenuj to 
said representatives of Dawan R« trough 
recover the property sold as above deicnbcd®“« 
ground that they were no partiei to the d , |f j ^ 
execution Held that the plaintiff* wer 
bring such a suit and it was not ^erred by 
•ions of • 241 of the Codo of Civil Procedure U 


sions of s 244 of the Uouo o» Uivu x ■ 

Pbasad Kunwab r MpkhtesabIUi ^ jjio 


represent i / «' 


of judgment-debtor— Furch user at ***•*'?* ‘_The 
Private purchase— Purchase pendents l ie ' % 

defendants Lot 2 3 and 4 were together with c « 

the owner, of certain immoveable property facioa s 

two melials Obpor. and EMh.1. ^ 

mortrace on which the mortgagee obtained a * 
on 30th July 1875 V. blt.t that suit 
one K D took out execution cf a monev*d«re 
be Imd obtained in 1971 W** ™S e fc V« 
and put up fur sale the mdial Olipore 
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CIVIL PROCEDURE CODE ACT XTV 
OP 1882 (ACT X OP 1877)— tW.mwf 
2 PATTIES TO SUIT — continued 
purchased by the father of the plaintiff A whi 
evcntuall y obtained possession of it through the Court 
The plaintiff S purchased pm at el) the tnchal Eldhala 
from the mortgagor* and from M some time 
after the date of the decree on the mortgage That 
decree was in course of execution nhra the mortgagee 
died, and hu estate came into the hand* of the 
Administrator- General who on 13th August 1878 
•old the deeree to G defendant No 1 After this 
sale several applications were made to have the name 
of G substituted for that of the original decree 
ImldT hut in none of these applications was any 
further step taken towards elocution of the decree or 
any order made for subititution of the name of G 
until 18th July ISSo when after notice to the 
defendants under a 232 of the Civil procedure Code 
G a came waa substituted as decree-holder and exicu 
tion was taken out against the mortgaged property 
including Olipore and Ekdhala The plaintiffs each 
claimed the mehal they had respectively purchased 
hut their claims were disallowed. In suits brought by 
the plaintiffs for a declaration of their nght to hold 
the properties free of the mortgage the Court found 
that G wss only a benamidor so far as his purchase 
of the mortgage-decree was concerned. Held the 
plaintiff A being the purchaser at » public sale m 
execution of a decree was net the representative of 
the judgment debtors the mortgagors within the 
mea ni ng of s. 241 of the Civil Procedure Ccdo but 
the case was different with respect to plaintiff B 
who claimed by private purchase and must be cousi 
dered the representative of the judgment debtors 
within the mea nin g of that section. Dtnendronolh 
Sarmyal t Raj Coomar Ghose L S 8 I A 65 
J L R 7 Calc 107 Anundmoyee Donee v 
Dhonendro Chnnder Mookerjee 14 Moore s I A 
101, 8 B L R 122 and Lalla Frabhulal i Mylne 
1 L II 14 Calc 401 referred to Goon Sundae 
I. a uihi v Hem Chcnder CnowuniniT Goun Sun 
S in Lajiim c Hafiz Mohamed Aei Khan 

[L L. R. 10 Calc 355 

234 Representative 

of parly to suit — Representative of judgment 
debtor — Purchaser of properly attached under a 
simple money-decree — A purchaser by private Bale 
of immmeahle property from a judgment debtor w 
not a representative of the judgment debtor within 
the meaning of s 244 of the Code of Civil Procedure 
where the decree against the judgment debtor is a 
simple money decree and creates no charge upon 
specific property Mad no Das v Eamji Fatak 

[LL.R. 18 AIL 286 

225 — ■ — — — - Repretentahee 

of judgment debtor — Purchaser at execut on tale — 
Purchased* right to be l card «» support of hu 
objections to the tale — The term representatives 
as used m s 244 of the Code of Civil Procedure 
when taken with reference to the judgment debtor 
does not mean only his legal representative that is 
lit* heir executor or administrator but it means bis 
representative in interest and include* a -purchaser of 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF lS77)-conUnued 
2 PARTIES TO SUIT — continued 
hi* interest vrho so far as such interest is concerned 
it bound by the decree Ihcie is no reason for 
excluding from its signification an execution purchaser 
of the judgment d htor’s interest Held therefore 
by the Full Bench that tho cases of Gotir Simitar 
Lai in v Hem C It under Choudhury I L R 16 
Calc 3oo and Laram Acharjee v Gregory 8 
IT" R 304 so far as they decide that a purchaser at 
an auction sale of the equity of redemption m morf 
gaged properties cannot come in in execution pro 
cecdings under a decree upon the mortgage as a 
representative of the judgment debtor under i 241 
of the Code are not rightly decided. Isuan Cirtw 
DEB SlBKAB r BENI MADHUB SlKKAK 

[IL B 24 Calc 62 

1 C W N 38 

226 • - ■ Representative 

of a party to the suit — Purchaser of propert / 
under attachment •» execution of a decree — Objec 
tion to execution under Civil Procedure Code 
t 278 — The purchaser of property which is under 
attachment in execution of a decree is a representa 
tire of the judgment debtor under that decree within 
the meaning of s 244 of the Code of Civil Procedure 
MadhoDasr Samji Patak 1 L £ 16 All 236 
referred to A person to whom s 244 of tho Code of 
Civil Procedure applies cannot avoid the application 
of that section by filing his objection to execution 
under i 278 Shankar Dal Dube v Harman tf 
Co I L S 17 All 245 and Imdad All v Janan 
Lai I L R 17 All 478 referred to Laui Mad 
v Nasd Kisbobe I. Ii K 10 All. 332 

227 Representative 

of a party to the suit— Purchaser of properl j under 
attachment in execution of a decree — Held that the 
purchaser of property winch is at the time of the 
purchase under attachment in execution of a decree 
is a representative of the judgment debtor vendor 
within the meaning of s 244 of the Code of Civil 
Procedure Lain Mai v Land R shore I L R 
19 All 332 followed. MadhoDasv RamjiPatak 
I L R 16 All 286 explained. Grra Pbabad v 
Bam Lal I L K. 21 AIL 20 

228 Order in exe 

cutton of decree — Surplus of sale proceeds — One 
S P executed four mortgages of a certain monzah. 
The first mortgagee got a decree on hu mortgage and 
in execution thereof caused the monzah to he sold 
The sale realized more than enough to satisfy hia 
deeree The third mortgagee also obtained a decree 
on his mortgage and sold the same to defendant No _ 
who in the course of the execution of the diercc of 
the first mortgagee applied under s 29 o of the Civil 
Procedure Code for payment to him of the surplus 
sale proceeds and obtained an order for the payment. 
The plaintiff as purchaser of the equity of redeznp 
tion of S P brought the present suit to set *sid the 
aforemid order and to recover the surplus sale 
proceeds from defendant No 2 The Subordinate 
Judge held that defendant No 2 was a benamidar for 
defendant No 1 that the plaintiff made good hu 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877 )— continued 
2 PARTIES TO SUIT — continued 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OF l877)~eo»iiB«ed 
2 PARTIES TO SUIT — conti nued 


title to the surplus sale proceeds and gave him a 
decree On appeal by defendant I«o 2 — Held that 
the order under s 29o m favour of defendant Iio 2 
was one coming under s 241 cl (c) and that the 
present suit was not maintainable Ishan Chtinder 
Sirlcar-v Bern Madhub Sirkar I L 11 24 Calc 
62 referred to Held further that the fact of the 
eale proceeds bein'* realized in execution of the 
decree not of the third but of first mortgagee made 
no difference inasmuch as the two execution cases 
were amalgamated and disposed of simultaneously 
Hcbdwak &iMm t Bhawani Febshad 

[2 C W N 429 

229 ■ Application Ip 

Collector in pauper suit — Ctvtl Procedure Code 
s 411 — Recovery of Court fees fly Government — 
Held that a Collector applying on behalf of Govern 
ment under s 411 of the Civil Procedure Code for 
recovery of Court fees by attachment of a sum of 
money payable under a decree to a plaintiff suing «n 
forma pauperis might be deemed to have been a 
party to the suit m which the decree was passed 
within the meaning of s 244 (e) of the Code and 
that an appeal would therefore lio from an order 
granting such application Janki v CollkctOB 
OP Aliauabad LL.E 9 AIL 64 

230 Civil Proce 

dure Code t 291 — Sale in execution of decree — 
Tender of debt by transferee of property— Separate 
suit — Held that the assignees of a purchaser from 
a judgment debtor of property the subject matter of 
a decree fcT enforcement of hypothecation were 
entitled to come w and protect the property from eale 
in execution of the decree by tendering the debt and 
costs under ■ 291 of the Civil Procedure Code and 
that the executing Court was bound to accept the 
money and stop the sale Held also where the exc 
cuting Court had refused to accept the money and- 
the sale bad taken place that a suit by the assignees to 
Bet aside the sale and for a declaration of their right 
to come in under s 291 was not barred by s. 244 of 
the Code Behabi Lai r Gantat Rai 

[LL IL, 10 All 1 

231. Money paid 

into Court by pre emptor — Suit for pre-emption 
d smissed on appeal — Suit for refund of money 
patdmlo Court —A suit for pre emption was decreed 
conditionally on the plaintiff paying HI 595 which 
the Court determined was the amount of the sale 
consideration He paid the amount to the vendees 
and the payment was certified under s 2o8 of the 
CItiI rroctdnre Code Subsequently the decree 
was modified on appeal by increasing the amount 
of sale-cons deration to ill 99 o which the plain 
tiff wa* required to pay as the condition of pre 
empti n lie never paid the diff rence between the 
am unt fl«d by t\ e first Court anil tl e sum fixed 
a the true price bv the Appellate Court and the 
suit consequently tor<l dismissed, lie then assigned 
to the plaintiff in the suit bis right to recover 


the amount R1 u95 from the veudees who >fttf 
unsuccessful application made to the Court e£ 
first instance under s 244 of the Civil Procedure 
Code to recover the amount, instituted this suit 
Held that the assignee was a representative ofitbe 
plaintiff in the pre emption suit within the morning 
of b 244 of the Civil Procedure Code and the suit 
was therefore barred under the provisions of that 
eection Ihhcb Das v Koji Pam 

[LL.R.10AU 354 

232 — Civil Procedure 

Code 1S92 is 293 306— Liability of defaulted 
purchaser — Appeal from order under s 293 — 
Jte sale — At a sale in execution of a d cree a 
decree holder who bad obtained leave to bid was 
alleged to have made a hid through hta artnt of 
IlQOOOO but he shortly afterwards repudiated the 
hid and did not pay the deposit The property 
was put up for sale again on the following day 
under s 306 of the Code of Civil Procedure and 
was in due course knocked down for a smaller sum 
The judgment debtor filed a petition under * - 3 
to recover from the decree holder the loss by re sale 
the petition was rejected On appeal — Held that 
the question at issue was one arising between the 
parties to the suit and that an appeal liy 
the order rejecting the petition 4 aixabha* * 
Pangushi I L It 12 Mad , 454 


233 Application by 

purchaser to set aside tale or for compensation for 
deficiency in area of land — Purchaser adverse to *" 
terest to judgment debtor —A purchaser at ei ecu _ 
tion sale of immoveablo property held by the Sberui 
applied to sit aside the sale or for compensation o 
the ground of deficiency in the area of the land so 
Held that as the interest of the purchaser *»* 
adverse to the interest of the judgment debtor tu 
former was not the representative in interest of 
latter and therefore even if the Civil Procedo 
Code was applicable at all s 244 of that Code d“ 
apply Ishan Chnnder Striae v Pern Mad 
Airior IDE 24 Calc 62 applied 
Labacv t> Dwabea Lath Khsttbt 

[LL R 27 Calc 384 
1 4 C W X, 13 

234. — Decree against 

mortgagor for mortgage money and directing **■ 
of mortgaged property at oga i nsf him ana or 
party — Attachment of other property in pots i 
of third party as that of the mortyagor— Claim y 
third party to otenerth ip of such properly 
by decree holder to establish mortgagors eng 
property — In a suit upon a hypothecation bo® 
third party was made defendant as she claimed 
hypothecated property The mortgagee obtainra 
decree for recovery of the amount of the bona an 
enforcement of the mortgage In execution oi 
decree the debt not being satisfied by sale of tae 
caged property the decree bolder caused ccrtaui ‘ 
immoveable property la the possession of tue 
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CIVIL rROCEDDRE CODE ACT XIV 
OF 18S2 (ACT X OF 1877)— continued 
2 r U TIES TO SLIT — cont nued 
party to be attached. c he objected to the attachment 
on the ground that this jr> perty wa9 her own and 
wai net liable to aal in cxccuti n of the decree The 
objection was allowed and the decrie holder then 
sued for a d elarati n that the property belonged to 
the mortgager judgment debtor and was liable to 
attachment and sale in cxccuti n of the decree 
lie Id that, as no claim in the former suit was mad 
against the objector personally or m a r preseutativc 
character but as regards her the only claim was 
virtually for a declarati n that she was not entitled 
to the hypothecated property the decree all cted her 
tnly so far as it ne-atived her alleged interest in 
that property and so far as it was aruglit to be 
enfirced against ctber property ahe was a stranger 
to that *nit and her ohjectu n must be taken to have 
been decided under is _ 8 and 280 of the Civil 
1 roeednre Code and the preaent suit was ri"l tly 
brought under a 2S3 and was net barred by a 214 
Eameshuar Perth ad v Run Bahadur Singh 
I L It 12 Calc 4 53 referred to Slulmantn v 
AthfaX Ah mad I X R 9 All COo and A i mla 
Ilanshet v Silaram Paraji I L B 9 -Bom 4o3 
distinguished. Janoi Nath t PurNDO 

[I. L. It. 11 All, 74 
235 ■ 1 1 Persons made 

parties to suit lut exemj ted from ojeration of decree 
— Cic l Proctd re Code (18*2) s 27S — Objection 
to attachment — Held that persons who had on 
finally been made parties to a ,uit but bad been ex 
jrtasly txerajted from the operation of the decree 
were not parties to the amt within the meaning 
of a 214 of the Code of Civil Iroeedurc with 
regard to an objecti n taken by them in rcapect of 
the attachment of their property by the decree 
bolder but that such objecti n must be considered 
tob an objection nndir s 2<8 of the Code Jangx 
Bath v Phu do I L E 11 All 74 referredto 
Mckabbab IIubain r IIubmat n. m ha 

[LL.B 18 AIL 52 

238 Defendant ex 

onerated from a suit ■ — A defendant who had been 
exonerated from a suit is not a party within the 
meaning of CitiI Procedure Code s 244 (c) and 
a suit by the plaintiff for contribution for his share 
of the costs of execution is net barred under that 
section Oadicdeela China Seetayya r Gadi 
cuebla Seetayya I. L. IT 21 Mad. 45 

See Pamabami Saetbalu v Kaueswabamua 

[I L. IT 23 Mad 301 
where the above case is explained 

237 — Parties to the 

suit «» tchich the decree tens passed — Dismissal of 
application for sale of property of next friend 
in suit in fortnd pauperis— Appeal against order 
of dismissal — Civil 1 rocedure Code ss 411 412 
— An order having been made in a decree dismissing 
a amt against the next friend of a minor plaintiff to 
pay the Court fee due to Government in respect of 
the amt the Collector attached tbo property belong 
ing to the laid next friend with view to bringing it to 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF l&ny-continued 
2 PVKTILS TO SUIT — concluded 
•ale While the attachment wa9 subsisting the next 

friend died and his son was thereupon brought upon 
the record An application for an order for sale of 
the property of the son as the legal representative of 
his father having been dismissed the Collector 
appealed aeainst the order of dismissal Held that 
the Collector was not a party to the suit in which the 
dterce was passed within the meaning of t °44 (e) of 
the Code of Civil Procedure and that he had there 
fore no n e ht of appeal also that in proceedings 
relating to the enforcement of an order under a 412 
against a next friend the next friend cannot be con 
siderrd to be a party to the suit and that m eonse 
qucnce there is no appeal under s 214 ( ) of the 
Code of Civil Procedme from an order (assed m such 
proceedings Collector of Trichinopoly r Siva 
bamakbishna Sastbigal L L. R. 23 Mad. 73 
B 245 (Act xxm of 1801 s 15) 

See Fxecution op Decree— Application 
tor Exscvrio't and Powers or Coopt 
etc I L R. 8 Calc 470 

[I L. R 17 Calc 031 
I L. R 17 Mad 67 

See I imitation Act 1877 Abt 179— 
Nature op Application— Iebegulab 
and Defective Applications 

[1LR 14 Calc 124 
I L R. 17 Calc 631 
LL.3T 23 Calc 504 
2 C W N 5E0 
I L. IT 20 AR 478 

1 — Investigation of title— 

Execution of decree — Act T III of 18t>9 s 214 — 
Neither > 214 Act till of 18 9 nor a 15 Act 
Will of 18C1 contemplated any enquiry before the 
Court whether the property belongs to the judg 
ment debtor or n t Subjan Bibi i Sariatulla 

[3 B L R- A C 413 12 W R 320 

2 Filing decree— Ciri/ 

Procedure Code ISo * s 215 — S 15 Act XXIII of 
1SC1 (%ct >JJJ of 18 9 s 2J5) (3 jiJ not malco 
it essential that the decree itself ah uld be filed but 
only required certain particulars specified in s. 215 
Act T 111 of 1859 on which the Judge is empowered 
to pass ordcrx for execution Supub Ali r Mohesit 
Chundeb Kacg 4 W R. Mis 10 

3 Irregularity in appli 

cation for execution— Procedure — S 15 Act 
XXIII of 1 SGI did not authorize a Judge to reject 
an application for the execution of a decree on the 
ground of an irregularity in form Where tho 
application is irregular the Judge should either 
return it immediately to tlie applicant for correction 
or with his consent cause the necessary correction to 
be made Cn own key Publadh Mahapattab r 
CnoTsuintT Jonabdon Makapattab 

[6 W R. Mis. 15 
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Cr\^L PROCEDURE CODE An< tttv 
OF 1882 (ACT X OF V 

of decr^p— TuZ, -Apph Cation in terms 


( las ) 


A* t vvrrr t ,o,! 7 . — Vmlrr 

^e^^q.’Ul'spSEs,*: 

srs,^ « , tc if ‘ he dfcr “ »“ a * 

etc< ' u ting cannot correct it but it u for 
the defendant to apply to the Court wh,eh made the 
decree BlSHESnpR Bot ChOwuixbt r bZzJS* 
fi W R, ,277 


C ^^^o^ OCEDTIEI ‘ CODE A( 
OF 188 2 (ACT X OP 1877 )~ can t 

See 1\ A BE A NT OP J TEOUTION 

CLL.R 7 1 

IL.B. 10 ( 
s. 252 (I860 s 203) 


— s 245B 

5 rfJZfU’S " Dican-DICMB o. 
Cocats op Native States 

[I. lb R 15 Bom , 218 

— 8 240 (1859 os 209 247) 
caw* 8 ** Tm3CB Set oap^Cboss BE 

a 249(1850 i 


See Representative op Deck as 

son 0 BLE,i 

ri4W 
2 Ms 
2C I* 
I. D. R. 22 Ca] 
IRR 20 Mai 
L It It. 8 Bon 
LL.B.,4 Cal 


See 


- s 253 (1859 s 204) 


1 210) 


See Cases under SuBetV 
- s 254 (1850 83 201 204) 


See Execution op Decree— Execution 

Bp AND AGAINST PEPBESBNTATIVE3 

II. Ij. E. 26 Bom. 638 
I-Ii.lt. 18 Bom, 224 
I. D JR 22 Calc 658 
XlkR 21 Bom, 314 
See Cases under Execution op Decree 

— fiOTICE OP FxeCUTION 

See Cases undeb Limitation her 1R77 
am 179 (1871 art 167 1859 s 20 ) 
— Dorics or Execution * 

See Limitation act 1877 art 180 

[LIE. 6 Calc 604 
£ B. 20 Calc 551 
LIE- 23C«ia 021 
I. Ii.IL, 24 Calc 244 


See Attaciiaient — Attachment os 

son X L. K. 4 Calc 

18 W r 


- 0 257 — Practice — Order for pc 


a — x-raettee — wratr jot pc 

ofcoets of day — Payment into Court or to pa 
” here a party to a amt was directed by the 
Court to pay the costs of the day and his sc 
P*‘d the money »uto Court under s 257 of tb 
of Civil Procedure — Held that section wi 
applicable as the order was not a decree SnAi 
Secretary or State tob India 

ILL.B. 12 Mad 
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X 

tal for ■ 
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See COMPROMISE— ColftBOKlSE OP : 
undeb Citil Procedure Com 

fill R HAIL 


V: if - jn a PP*arance when no dau teas fixed 
{ an *V$**tm for execution of 

fte I notlcl - nader 8 2 1C Act VIII of 
ee4. „ dAt or presented by ins pleader 

^ ( T Dd f of , ob 3^f t,on » nd the petition was 
ordered to be placed on the record. No day for hear 
a at fhe Tv "** e » lle 4 on and on 
•*»“«•* Ius pleadcr the objection, 
tLt 3°dffinent-debtor were Swallowed Held 

S JndfT tb f , fttaeaC5 of the pl«d«? 

ootafS Hl,0uld hftve , tal£en objection* ,nto 
7?i to,?** 101 *. and I >aa,c d an order under s 217 
AtAJflAtLAB SUAUA t RaVSADAT GuGSE 

[S B L.E Ap 05 14 "W R JE5 


, *• ‘ — — • Agreement mo 

* n E QCCree — Agreement to pay by tntlalmf 
Guarantee to indemnify surety who pay* judgt 
debt -The provisions of s 2S7A of the (V 
Civil Procedure 1877 Apply only as between ps 
to the decree Vex LA r MuNisAjn 

[L la R, 6 Mad, 


i*. Arrangement 

pay decree by instalments — The decree-holder 
judgment debtor of a decree filed a pi tit ion (si 
> n the Court executing the decree pwjwpT 
the Court would sanction an arrangement providmi 
the payment of the decree by instalment* and enh 
log the rate of interest made payable by the d* 11 
Th Court sanctioned the arrangement Held 1 
the snlehnama' n as within i 257A of the C 
Procedure Code and the decree might be execute 
accordance with it* provisions Sita RAM v V 
rath Das IL.JL.5AU 4 


7 Petit on 

A petition under a . 

m t7 n l r T r,d ^ TcrlS « 1 - OOP. 
r Jdcdi Ikdpr Bunwabeb Qobjto 

18 W R 200 


under section 
\ 217 Act VIII of 
Gopal Cbun 


a- 251 (i860 s 22) 

■Sec Penal Code , ie c 


° * Pond for eat t 

tion of Judgment debt without eanetion of C**r 
G the father of the plaintiff obtained two deer* 
one against the defendant a and hi* father and 
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civil procedure code act xrv 

OF 1SS2 (ACT X OF 1877 )— continued 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877 ^-continued 


these drew* obtained a bond without the unction of 
the Court and brought a suit to rccorer the sum due 
under the said bond. Held that the bond was void 
under the second clause of * 2o7A of the Cml Pro 
cedure Cede (Act XU of IBM) Gakesh SHITOUK 
r Ap-rir r ,i Beq LL.E. 8 Epm. 538 


4. — Transfer of Pro 

firtv Act (IV of m2) 1 1 S3 80 and 94— Agree 
mint for payment by tnttaUnentt icitK enhanced in 
frrett — Execution of deem for sale — A decree for 
wale under i. 83 of the Transftr of Property Act 18S2 
can only be executed for the amount decreed or found 
on an account being ta Ven to be due and tbe order for 
gale cannot except with regard to any additional cost* 
which may be provided for by an order under s D4 
extend in any way the liability of the judgment 
d ttoror hi» property under the decree Sila Ram 
v Datrolh Dat I L R 5 All 402 distinguished 
Kashi Peasad r Sheo Sahai 

[LL.lt, 10 AIL. 188 


5 — Agreement or ad 

just ng satisfying decree — Sort gage bond is satti 
fact on of decree— Sanction of mortgage ly Court — 
Sufic tncy of sanction — Where mortgage bonds 
were passed for debt* dne on decrees and the execution 
of the bonds (which had been sanctioned by the Court) 
and the amounts for which they were passed were 
certified to the Court and the Court recorded the ad 
juitmeut without objection and the decrees by 
reason of such adjustment became incapable of exeeu 
tion — Held that sufficient had been done by the 
Court to satisfy the requirements of f 2o7A of the 
Civil Procedure Code (Act XIA of 1882) although no 
formal sanction had been recorded Kbishna 
J‘. AMAYA Is AIK V VASENEV Vz>KATE8H PaI 
Vasfdzv Tehkaiesh Fai r JIhasti 

[L L R , 31 Bom 808 


6 • Judgment debt — 

Sanction of Court — Contract void — Principal — 
Surety — An agreement entered into to pay interest 
not awarded by a decree in addition to tbe sum 
decreed without the sanction of the Court which 
passed the decree is void under s 2„7A of the Code 
of Civil Procedure Act XU of 1882 so far as it 
Operates in satisfaction of the judgment debt When 
the void part of an agreement can be properly sepa 
rated from tbe rest the latter does not become invalid 
Vat where the parties Ihtmaclve* treat debt* — void aa 
well as valid— as a lump sum tbe Court will regard 
the contract as an integral one and wholly void, upon 
which neither the principal nor the sureties can be 
aued Davlatsiko e rasuiT 

[LLR 0 Bom. 178 


7 Adjuttmenlof 

decree out of Court — Instalment bond — Consider a 
<io « — Execution of decree — Tbe provisions of 
a. 257A of Act XIV of 1882 are intended to prevent 
binding agreements between judgment debtors and 
-judgment-creditors for extending the time for enforc 
»ng decree* by execution without consideration and 


without the sanction of the Court oud arc not 
intended to prevent the parties from entering into a 
fresh contract for the payment of the judgment debt 
by instalments or otherwise Jhabab JIahomed t 
Modah Sovahab LLR II Calc , 671 


8 . ■ — Compromise — CirtI 

Procedure Code * 210 — The parties to a decree 
for money dated the 14th July 1871 entered into a 
compromise whereby in lien of a portion of the 
decretal money tbe decree bolder was placed in pos 
session of certain property and the remainder of the 
decretal money was to be paid by fixed annual 
instalments and in case of default in the payment 
of any instalment it was agreed that the entire 
amount should become immediately realizable by 
execution of the decree On the 11th December 1882 
the decree holder alleging default m payment of the 
instalments applied for the execution of compromise 
Held that such an agreement could not be treated as 
an instalment decree and as snch capablo of execn 
tion. Debt Rat v Gokal Prasad I L R 3 All 
635 followed Raaieakhak Rai c Bakhtauk Rai 
[L L R. 6 AIL 623 

0 Ad) uelment of 

decree out of Court — Instalment bond — Consider a 
tion— Execution of decree— Right of suit— An 
instalment bond executed by a judgment debtor in 
favour of the decree holder and in consideration of 
the benefit of the decree being given np is not void 
as an agreement falling under a 257A of the Civil 
Procedure Code Such an agreement is void only ns 
far a a it affects the right to execute the decree and 
may be the foundation of a fresh suit Sellamayyan 
v JUutian I L R 12 Mad 61 Jhalar Mahomed 
v Modan Sonahar I L R 11 Cate 671 and 
Hulcum Chand Osteal v Taharunnessa Ribi I L 
R 16 Calc 504 followed. Juji LaMti r AIWA! 
Bhatta LLR 17 Mad. 882 

10 — Settlement of 

decree without sanction ly giving promissory note 
payable on demand — hole renetced from time to 
time — Suit on note — On the 4th December 1889 the 
plaintiffs obtained a decree a-’-aiust the defendants for 
R941 The decree was made payable in eight days 
it on or before the 12th December 1889 On tbe 
9th December 1889 * e before the decree was capable 
of execution it was settled by the defendants paying 
RCOO in cash and passing a promissory note for 113 il 
payable on demand and carrying interest at 3 percent 
per mensem The decree w»9 satisfied and handed 
over to defendants and plaintiffs also endorsed the 
summons to thst effect That compromise was not 
sanctioned by the Court On the 9th November 1892 
and sgam on the 4th November 3895 the plaintiffs 
made up their account with defendants and obtained 
new promissory notea from them for the amount found 
due in renewal of the note passed in 1889 The 
present suit was brought on the note passed on the 4th 
November 1895 which was for R815 and earned 
interest at 3 per cent per mensem Held that the 
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CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1877 )— continued 

note sued on fell within the purview of a 257Aofthe 
Civil Procedure Code and teas void and unenforceable 
rfnder tlie provisions of that section The considers 
tion for the note given in 1889 was the agreement of 
the plaintiffs to accept it in satisfaction of the decretal 
balance due to them If that agreement was void the 
note given for the void consideration was void also 
The note was not in fact the agreement but was given 
in performance cf the agreement Hebba Nesia r 
Pestovji Dossabuot I L It 22 Bom. 683 


— • • Hat ala or under 

talcing by a third party to pay decreed debt for the 
judgment debtor — Agreement incorporating the 

haiala tn substitution of the decree capable of 
execution at the date of the agreement — Suit on 
each agreement — llio plaintiff obtained a money 
decree against the defendant H P and in execution 
thereof attached his property Thereupon at AT P b 
request five persons gave a havala or oral under 
taking to pav tho amount of the decree and the 
attachment was removed It appeared that some 
payment was made under the havala. Subsequently 
H P and the defendants li os. 2 and 3 executed a 
bond to the pi until! reciting the havala tho payment 
thereunder and agreeing to pay the amount of the 
decree with mterert Neither the havala nor the 
bond was brought to tho notice of the Court for 
sanction and the decree which was capable of cxecu 
tion was then destroyed. The plaintiff now sued to 
recover the debt due under the bond. The District 
Judge was of opinion that the part of the bond which 
contained a promise to pay interest was void but that 
in respect of the principal amount of the decree it 
was not void. On reference to the High Court — 
Held that tho whole bond was void. The havala 
w»s an agreement such as is contemplated in para 1 
of s 257A of the Civil Procedure Code and was void 
for want of the sanction of the Court under that 
section The bond regarded as one in consideration 
of the havala or as an agreement for satisfaction of 
the decree was also void under para 2 of the same 
sections for a similar reason \ ibhnd t ishwakats 
* -lira Patel IL.B 12 Bom. 499 

12 Agreement extend 

xng t me of payment under decree icithout sanction 
of Court — Application for such sanction after the | 
decree was barre I — The decree in a redemption suit 
directed that the lands mortgaged should be allowed 
to bo redtemed on payment of It 30 7 0 by the plain 
tiff to the defendant The decree was subsequently 
modified by substituting R91 2 6 for R30-7 0 On 
the 3rd October 1835 the parties entered into an 
agreement whereby (inter a ltd) the time to pay the 
decreed d bt was extended to five years from thst 
date bnt no sanction of the Court was obtained On 
the !8th Ichruary 1888 the parties applied to the 
Court to sanction tho agreement of I83o On 
refireuce to the High Court —Held that the agree- 
™ ti » r [uircd the Court s sanction und r 
* Civil Procedure Code for want cf 
whu.li it w»» void »j far it related to the jud b 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OF \BT1) -continued 

ment debt and that the sanction could not be given at 
the date it was applied for Mntr Kou v CuniA 
Bhosle I L R. 13 Bom , 64 

13 - Agreement for 

or to give time for satisfaction of judgment-debt— 
Agreement without sanction cf Court— Illegal 
contract — Contract Act (IX of 1872) s 23— Con 
sideration — Tho plaintiff obtained a decree against 
the defendant under which tho judgment debtor 
was liable to pay the amount by instalments with 
interest at 4 per cent Eventually tbe defendant 
failing to pay tbe plaintiff aeeopted a bond executed 
jointly by tho defendant and T his father by which 
they both becamo liable for the amount of the decree 
with interest at 18} per cent In a suit on the bond 
it was contended that the bond was void under 
S 257A of the Civil Procedure Code as being an agree 
ment to give time for the satis faction of the judgment 
debt made for no consideration and without tn sanction 
of the Court and also without such sanction pro- 
viding for payment of a sum in excess of the amount dae 
under the decree that it was void within the meamOn 
of s 23 of the Contract Act as being forbidden by or of 
a nature to defeat the provisions of s 2.-7A of tho Civil 
Proceduro Code and that consequently the suit on 
it was not maintainable Held that » 257A of tbe 
Code was not applicable That section was framed to 
prohibit the enforcement of an agreement of tho 
kind mentioned therein if made without the sanction 
of the Court in execution of the decree but was not 
intended to take away the right of parties of entemu, 
into a fresh contract either for payment of the 
judgment debt to give time for such payment 
or for the payment of a larger sum than maybe 
covered by the decree if it be for a proper coneidira 
tion In this case the consideration for the bon“ 
was a lawful consideration i* could not be said lust 
because satisfaction of the decree was not ccrtifi i« 
to the Court there was no consideration. Held 
also the bond was not void under a 23 of tho 
Contract Act Semble — The words any law m 

that section refeT to some substantive law and not 
to an adjective law, suck as the Procedure Code is 
Hrrpa Chand Oswal t Tahar otcnessa Him 

[I L.R Id Calc, 504 

14 Agreement not 

to execute decree — Execution — Breach of con ^f[~f 
Suit to recover damages — The proclaims o! s -■*» ** 
the Civil Procedure Code are no bar to a suit to 
recover damages for breach of a contract not to 
execute a decree Havuant Sawtata P*ABWj ** 
Sen dab sat LI E. 23 Bom., 391 

16 — Ad/uttmenl of 

a decide barred It/ limitation— The plaintiffs 
father had in his lifetime obtained a d vnv 
the first defendant and two other persons. Thu d'crco 
liav ing been partly satisfied tho first defendant tod 
his son who was no party to the decree executed 
a bond fur the amount still remaining dn At toe 
date of this bond the decree was barred by landatwo 
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CIVIL PROCEDURE CODE ACT XTV 

OF 1632 (ACT X OF 1877) -continued 
J»o sauciL n fur the bond was obtained under a 257 k 
of the Civil Fixcednrc Code The adjustment was 
secured under s 2 8 The plaintiff now sued upon 
the bond- On reference to the High Court — Held 
that the bend did net require the sanction of the 
Court under a. 2u7 V of the Civil 1 rccednre Code 
That eocti n rtlaUs to judgment-debts which arc still 
enforceable SnEffATEAV r Gotind \ ABA YAW 

[tlsB. 14 Bora 300 

16 — ■ ■ — Csrif Procedure 

Code Amendment Act (Vll of 1S3SJ * 2" — Adjuit 
tnenf of a decree Suit upon— Agreement to extend 
time f r enforcing decree ly eteeut on — On the lGtli 
Jnly 18^0 5 obtained a decree against A for R315 
with cist On the neat day K raid S fl°00 in part 
satisfacti >n of the decree and induced A to accept a 
bind by which he (S) gave up the costs and by 
which A was to pay the balance of the decree with 
interest at the end of ei-’ht month* 5 sued upon the 
bond. A rontend -d that the bond was void under 
■ 2o“A ot tbeCinl Fenced a re Code and that the suit 
would n t lie Held that the suit « ould lie Since 
the amendment made in a. 2 8 by Act \ II of 1888 
such payments cr adjustments may he recognized by 
a Civil Court exccjt when executing the decree and 
therefore a suit based upon such a payment or 
adjustment *li uld Lc admitted The concluding 
clause of * 2 8 has no direct bearing on s 257A as it 
relates to a different subject matter Qtttrre — 
"Whether s 2 d 7A relates exclusively to agreements to 
extend the tune for enf rcing decrees by execution as 
ruled by the Calcutta High Court or is applicable! to 
all agreements accordin- to the view taken by the 
E mbay High Ccurt ? Jhalar Zlakomed v 31od an 
hona) ar 1L R 11 Calc 671 31 ad/ atrav Anant 
v Chiu P J forlSSl p 315 Oanesh S/nram v 
Aldullab g I L R 8 Rom 63 S Fandurang 
Ramchandra v A arayan I L R 8 Rom 300 
and Daxlatsing v Pandu I L R 9 Rom 176 
referred to Swajiibao b ahayan Desbfande e 
Kashisatii Kbisowa Mutaxik IIesai 

[LL.R 15 Bom. 410 


17 — * Agreement to 

gt e lime for the taliifachon oj a judgment-dell — 
Agreement not enforceable tc thoul sanction by (he 
Court — S 2o7A of the Civil Procedure Lode when 
it provides that every agreement to give time for 
the satisfaction of A judgment debt shall be void 
unless mad for cons dcrati n aud with the sancti n of 
the Court etc d es not make such agreements illegal 
in the sense prohibited by law It only prevents such 
aTcemcnta being enf reed in a C< urt of Law 
ti here such an agreement to give time never sane 
tinned by the Court as required by s 2u7A formed 
part of the consi Icration fra bond and had aetu 
ally bton enjoyci by the obligee of the bond —Held. 
tlut such considcrati n not being in its nature illegal 
and n< t liavi ig as a fact failed there was no reason 
whj the cbli or si all u t enforce the terms of the 
bmd Bai-k op Bengal « Vyabhoy Oanoji 

[I L R 16 Bom CI8 
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18 - ' Alteration of 

decree — Per Edge C J — An agreement sanctioned 
undir s 2o7A cannot be treated without anything 
more as a decree of the Court and cannot operate 
as an order under s 210 though an order under 
s 210 would operate as a sanction under s 2o7A 
Ga’idhabap SdjQH t SnEODAEsnAV Sikou 

[L L R 12 AIL, 671 

10 Agreement tone 

honed by Cour* executing decree — Enforcement of 
agreement in execution — An agreement which lias 
received the sanction of the Court of execution under 
■ 257A of the Civil Procedure Code that money 
due undir it should be realized as in execution of 
decree rather than by recourse to a separate suit 
may be enforced in execution the Court which would 
try the regular suit brought upon such an agreement 
being the same Court which would execute the decreo 
to enforceiti own terms Sadastea Filial v Rama 
hnga Pillai 5 R L R 333 24, W R 193 relied 
on Thaeoob Dyal Singh v Sabju Pub shad 
Misseb L L R 20 Calc 22 

20 Agreement 

lehceen a judgment creditor and a person other 
than judgment debtor — Postponement of execution 
— The provisions of s 267A of the Civil Procedure 
Code do not include withm their scope an agreement 
between a jud *ment creaitor and a rerson other than 
the judgment diltor whereby such person in con 
aideretion of the postponement of the execution 
of the decree against the judgment debtor undci 
takes to pay to tlic judgment creditor a certain sum 
of tu ney Such agr ments are therefore enforceable 
although made without the sanction of the Court 
Kesu bniTBAii Mabwadi Genu BabAJI Powar 
( 1 L H 23 Bom 602 

21 Decree adjust 

ment of by strangers — Cons derat on — Rond on 
such adjustme t — P having obtained a decree against 
B the son of the latter gave the son of the former an 
instain) nt bond for the judgment debt without the 
sanction of the Court In a suit bv P’s son to 
recover the debt on the bond, — Held that the suit 
would lie S JolR oi the Ci i\ Procedure Code 
applies only to agreements between the parties tn the 
suit or decree ItAJiJi Pandu r Mahomed It all* 

[LL.R. 13 Bom. 671 

22 Adjust nent of 

decree out of Court — Agreement not cert fed to 
Court — Tes judicata — 5k t to enfo ce agreement or 
for damages for breach of st —A d cree for partition 
of family property was passed in favour of two 
1 laintiffs. One of the plaintiffs having died before 
execution a question arose between tin. survivor 
and one of the defendants as to the devolution of his 
interest and the decisi n was in favour of thesorviv 
ing plaintiff The contending parti’s made an ar 
rangement according to which some of the land repre 
seutiug the share of the deceased plaintiff should 1 c 
given to the defendant This agreement was nit 
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CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877 )-cont,nued 
certified to the Court and the decree was executed 
at the instance of the surviving plaintiff nho sub- 
sequently refused to give effect to the arrangement 
The then defendant now sued m the alternative for 
possession of the land awarded to lnm or for damages 
Held (1) that the plaintiff’s claim for the land was 
not maintainable (2) that the claim for damages for 
breach of the agreement was maintainable Ksrsn 
fasami Ayyakgar r Kano a Ayyafoar 

[LL R. 20 Mad. 309 

23 — — Agreement fbr 

satisfaction of judgment debt — A money decree was 
passed against a zamindar by the High Court in 1883 
and it was transferred to the District Court for cxecu 
tion The decree holder attached and prepared to 
bring to ante certain villages of the judgment debtor 
These villages were included m a mortgage subse 
quently executed by the judgment debtor in favour of 
third parties Both before and after the mortgage 
the decree holder received from the zamindar certain 
suma in consideration of his agreeing to postponements 
of the sale also it was agreed between them at a date 
subsequent to the mortgage that interest should be 
computed at a higher rate than that provided by the 
decree Subsequently the decree holder sought to 
bnug the land to sale and in computing the amount 
then due gave credit for none of the sums so received 
and calculated interest at the enhanced rate The 
mortgagee objected that the computation was errtrae 
ous in both these respects and the District Judge up 
held his objection The judgment debtor took no 
part in the contest Held that the District Court 
not being the Court which passed the decree had 
no power to sanction the agreements under s 257A 
and that the decision was right Paeajiafanda 
Dab r Hahayeeh Dossil 

[LLR 20 Mad. 378 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OP 1877)-c«if.»#erf 
any sum in excess of the decretal amount is payable 
and which has not been sanctioned by the Court 
which passed the decree cannot be made the basis of 
a subsequent suit Dan Bahadur Smgh v Ananh 
Prasad I L B 1 8 All 43o Oanesh Shxxran ▼ 
Abdulla Deg I L R 8 Bom 633 Davlatsmy v 
Panda I L B 9 Bom 176 Ft thnu Vishicanoth 
v Hur Patel I L B 17 Bom 499 and Karajan 
Deshpande v Kashinath Krishna MttiaUk Desai 
1 L £ IS Bom 419 referred to DAM3 Mai. 
wahi r Palakphari Singh 

[LLR., 18 All, 470 

20 ■ — Want of lane 

tion of Court to agreements for satisfaction of 
decree — Agreements for the satisfaction of a jadj. 
ment debt not sanctioned under s 257A of the Cird 
Procedure Code are void but if sanctioned they 
may b« tursivd wat v& DCRGi. pBASiP 

Bafebjee r Laiit Monra Scron Boy 

[LLR. 25 Calc., 80 


s 258 (1859 s 200). 

Set Cases under s 244 (Act XTIIi or 
1861 b ll) — Q uestions if Execution 
Decbee 

See Limitation Act 1877 art 179 (W71 
art 167)— Order tor Payment kT 

SPECIE IED DATES . 

[L L R 2 AIL, 29] 
IIiH All 8W 
1. 1* H. 1 All 837 
l L B. 13 All M9 
I« 21 Cal* 643 
t t. u mMatL 18 d 


Set Pzrai Code b 210 10( , 

[LLB,1B Calc. 123 
ILE 10 Rom. 288 


24. Agreement to 

give time to the judgment debtor*— Agreement not 
sand ontd by the Court —A judgment debtor asked 
for time to pay the decretal amount The decree 
holders agreed to give time on condition that the 
judgment debtor gave them a hundi for HI 500 that 
mm representing a portion of the decree holder’s 
claim which bad been dismissed as barred by limitation 
The judgment debtor gave the hundi but the sanction 
of the Court was not obtained to the transaction 
In a suit by the decree-holders to recover the money 
secured by the hundi given under the circumstances 
mentioned above it was held that the trantae tion was 
©ne contemplated by s. 257A ©f the Code of Civil 
Procedure and that as it had not been made with the 
sanction of tlie Court it could not be enforced and 
the suit should be dismissed. Huium Chand Osteal 
v Taharunneita JUbt I L It 16 Calc. 6Q4 
dissented from Dan Bahadur Sr von r Afawdi 
VDX3SO LLR. 18 AIL 435 


~ — — Agreement at l 

payment of decretal money— Vo d agreement — Ai 
■ -recent between th d free holder and the judg 
meat-debtor for the satisfaction of a decree by whici 


1. Adjustment of debree- 

Beng Beg VII of 1799 Decrees under—'' 200 ot 
Act VIII of 1859 did not apply to decrees bout 
R egulation VII of 1799 Copai Chandra 

r Pemu BibI 1 B L R. A C 73 

2. Tnquiry bg Court 

as to satisfaction out of Court— Proceedings '* 
txecuhonof decree — Act\ I II of 18^9 s. *0C arP 
only to proceedings which were taken while 
decree was in execution and did not preclna 
Court before putting the decree in excuutioD 
enquiring if it has been satisfied out ©* t* 
Obhot Churn Mookerjeev Peabze Dossu _ 0 
[22 W Rm 


3 — Inquiry as - 

latufaction cf decree Lelieeen judgment debtor a 
'.ransferee of decree —On an application foresee 
.ion of a decree being presented by a t! ?“ 
iecrce bolder the judgment debtor opposed alleging 
us petition that he had transferred certain 
ible property to the petitioner In consideration ' 
laying the jadgment-debt to the original » 
io3der and that the petitioner had discharged the 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP l&lD-continvtd 
but subsequently having got the decree transferred to 
lnmself unload of entering up satisfaction of tho 
decree fraudulently applied for elocution. Satisfac 
lion had n t been entered upundera 258 Civil Prcce 
dure Code JTfWthats.258 Civil Procedure Code was 
inapplicable to the ca& since that section applies only 
to the case of parties who stand in the relation of judg 
ment-debtor and judgment-creditor at the date of the 
transaction. Bm ATTIV r SbeejotaSA Pattab 
[ t la It, 10 Mad. 230 

4. Decree holder 

— Execution of decree — General Clauses Cental ’ 
dahon Act —Regard being bad to the General 
Clauses Consolidation Act (I of 1868) the word 
decree hrldcr in a. 258 of tho Civil Procedure 
Code 1S8° slinuld be read in the plural Tarhuck 
C anun Burm cua bje e r DineNdbo Lath 
Si xt it. 1. 1* It. 8 Calc., 831 

[12C L.R. 603 

5 - Honey decree — 

S 258 of the Civil Procedure Code 1877 deals with 
the adjustment of any decree and not merely with the 
adjustment of a money decree Baba Hohaxed r 
V\ ebb LL.H. 0Calc 780 8CLE. 38 

0 — Cecil Procedure 

Code Amendment Ad (VII of 1888; » 27— 

Changer of laic relating to procedure— Adjustment 
or talttfaelto* of decreet — The change effected in 
the language of b 2o 8 of the Civil Procedure Code 
(Act XIV of 1882) by s. 27 of the amending Act (V II 
of 1688) by which uncertified adjustments can now 
be recognized by other Courts than the Court exe 
cuting the decree applies to adjustments previous to 
the amending Act Changes of law relating to proec 
dure have retrospective effect BALenianBA Pan 
MABIXAT n C BAFTJ 1 ESAJI 

[LLR 19 Bom 204 

7 Exe ution of de 

erect — Money decree — Ztmtfofion Act (XV of 
187" ) tch II art 173 A — S 2o8 Civil Procedure 
Code 18S° refers only to the execution of decrees 
under which mooey is payable and is not applicable 
to decrees for possession of immoveable property 
Sankahah Nambiae r h At. aba Kuetjp 

[LL.R 22 Mad. 182 

8 • Adjustment out of 

Court — According to s 206 Act V 111 of 1859 
no adjustments made out of Court were admissible by 
the Court in execution JIotee La el r Ram Dabs 

[W R. 1804 Mia 38 

Buya BnooPTATn Sahee c KrWAJV 

[7WB, 134 

Genoa Gob ins GoOiroo c M a kites Laxb 
IIatteb 817 R. 802 

0 ■ Letter from de 

tret holder to vales! —A letter from a decree holder 
to his vakeel to put in an acknowledgment into Court 
is not a settlement out of Court certified to the Court 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1883 (ACT X OP 1877)- C enrtfl«etf 
id the manner required by a 206 Act VIII of 1869 
to warrant further investigation in the matter 
Thaeoob Lall Missbee r K ante LAtr. Tewabke 
[7W R. 610 

10 " ■ J oluntary ad 

justments — VI here a judgment debtor pays the 
amount decreed to the cmccr of the Court under the 
authority and pressure of the Court » process lie is 
entitled to protection the latter clause of a 206 Act 
V III of 1859 relating not to such payments hut to 
voluntary adjustment Buraoo Beebee r Keshcr 
C iitJXDEB 0 W R. 402 

11 ■■ Adjustment out 

of Cou t — Where several of the acts required to bo 
done m execution of a decree are such as can be done 
through a Court and where all of them are acts the 
doing of which may be certified to the Court by tl a 
person in whose favour the decree was made the policy 
of * 206 of the Code of Civil Procedure is to exclude 
the reception of evidence upon the point or any ques 
tion arising out of evidence before the Court Lo 
adjustment can be recognized unless made through 
the Court or certified by the person in whose favour 
the decree was made Dwabkanato Dass Biswas 
i Unnodachebn Dabs 8 W R. 310 

12 Adjustment out 

of Court— Decree holder becoming purchaser —A 
decree holder who was not barred by lapse of tune in 
Becking to execute his decree was opposed by tho 
judgment debtor on the ground that tho decree bad 
been seized and sold by the Deputy Collector m exe 
cation of the decree of that functionary s Court and 
that he himself (the judgment debtor) had become the 
purchaser thereof Held that these proceedings 
amounted to an adjustment out of Court which under 
a 200 Act V 111 of 1859 could not be recognized by 
the Court unless certified to by the judgment creditor 
himself Bhabet Chcndeb Rot «• Lazib Alt 
Khan 10 W B 364 

13 Adjustment out 

of Court — Suff ctency of certificate of payment — 
A petition signed and filed in Ccurt by a judgment 
creditor certifying payment cf the amount due to him 
bv his judgment debtor is a sufficient certificate 
of payment under the decree in the terms of s £06 
Code of Civil Procedure Saadooixas Shaikh r 
Kaieechebn 12 W E. 358 

14 ■— Adjustment out 

of Court — Duty of execution creditor — Presump 
Uon — AT an execution creditor of C applied: to the 
Court by which the decree was passed and caused C 
to be imprisoned under it C then entered into a 
compromise upon certa n terms with AT for the adjust 
ment of the decree and AT thereupon but with utcer 
tifying the terms of such adjustment to the Court 
petitioned for the release of C who was accordingly 
released Subsequently AT a -Tun applied to the Court 
to compel satisfaction of the whole amount of the 
decree against C This application was opposed bv C 
on the ground that an adjustment of tbe decree had 

C\ 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1677) -continued 
taken place between lnm and K The Judge how 
ever refused to enter into the question of the adjust 
meat as the terns of it had not been certified to the 
Court under a 206 of the Cml Procedure Code 
Meld that the Judge was in error that it was the duty 
of AT on applying for the release of C to certify the 
adjustment to the Court that it would be unjust to 
allow him to take advantage of bts own omission to do 
bo and that not having done so the presumption 
against him was that the decree had been satisfied m 
full but that under the circumstances it would 
be the moat equitable course to direct the Judge 
to enquire into the terms of the adjustment Case 
remanded for that purpoei Chango talad Dutka 
MAHAJAH * KaLTJBAU IS ABAYAITDA3 

[4 Bom., A C , 120 


15 • ■ — ■— — Adjustment out 

of Court — Compromise —21 sued B to recover posses 
sion of a certain h rase B answered that the house 
was his own that B’ha>ing fraudulently got posses 
sion of it he (U) had filed a suit to recover possession 
that a decree was passed in his favour in the lower 
Court which howo cr was rei ersed on appeal that 
pending a special appeal a compromise had been 
entered into between him and H in pursuance of 
which he (Z?) was put jn possession of the house 
The terms of this compromise were not certified to the 
Court under s 206 of the Cml Procedure Code 
Held that this compromise havingbeen eft cted after 
the decree in favour of B bad been rei ersed did not 
come within the meaning of s 206 and was therefore 
a good defence to the suit of H Habi Sadashtv 
D ixsniTp Baud b oivant 5 Bom., A C 78 


19 


- Adj ustm 


madeost of Court — Payment into Court — Uuderthe 
Civil Procedure Code s 206 a debtor under a money 
decree can at any time bring the amount of his debt 
into Court to be paid to the judgment creditor and 
by analogy any ether person against whom a decree is 
made for the deln cry of moveable or imm iveable 
property has an equal right to relieve himself from 
further vexation by making satisfaction with the 
know ledge of the Court in such mode as the circum 
stances of the special case admit of By the same 
section all adjustments of decrees whatever be the 
nature of the subject of those dicrcca must be made 
with the knowledge of the Court Qurrre (by 
"MAnsur J ) — k\ here a party simply acts in obe 
dicnce to a decree is ho debarred from showing that 
he has done so by tho words no adjustment of a 
deercc in part or in whole shall bcrectguired by the 
Court unless such adjustment be made through the 
Court or he certified to tho Conrt by the person in 
whose favour the decree has been made or to whom it 
has been transferred ? Raj LrCKtiEK Cnowx UBAIN 
r TawiREE Cuowdhkv 18 W It. 620 


i to thar ,— p„ vm n(t f y judgment debtor — Pay 
* n f nl * y * J idgroent il 1 1 r in sati Tcti'ra of a decree 
wl icb is altmrards *j |jt op into shares if made 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877 )— continued 
through the Court and while the decree is entire 
ought to be taken into account and set eff as in satis 
faction of the whole decree Bhybub Nath Shaka 
t KusnrA Lal Rot 20 Vr E. 131 


8 . . Suit on Ii slhm'tt 

— Adjustment through Court — Tho suing on a list 
buedi in Court does not neccssanly make it the instru 
ment of a publu- adj ustment through the Court n ithra 
the meaning of s 206 Act VIII of 1659 McnPo* 
Mohuk Matter v Peek BcEsnc*f 7W E| 485 


19 


Part payments 


not certified to Court — Quart — Whether part 
payments under a decree may not be proved alt fioofcn 
they have not been made through the Court or 
certified to the Court under s 206 of Act kill of 
1659 Bhudoveswabi Deux i DmsATH Saudvak 
[2 B L. R., A C 820 11 W R 232 

20 — — • Bond payable by 

instalments— Execution of decree— Limitation — 
A judgment creditor is entitled to prove payment! 
made according to the terms of a listbundi fer the 
purpose of show ing that his right to sue out cxecu 
tion under the kistbundi was not barred by lwutatiin 
ijnUBOVESWARI DEBI t DlNANATH SA TOTA J. 

(2B L. It. AC 320 11 W R 232 

BlSHTO ChXWDEB CnUCKEBKUTT* V kVOOifANATU 
Rot Chowdhbt 16 W R 450 

21 Decree payable 

ly instalments — Execution of decree— Limitation 

— Where a creditor has obtained a decree for m uey 
payable by instalments tho whole amount to become 
doe on failure by the debtor to pay one of the m 
stalmcnts he is upon failure entitled notwitwtaoa 
ing s 206 of Act \ III of 1659 to come mte Court 
and certify to the Court and provo payment oi 
the earlier instalments to show that execution 
his decree is not barred. FAxut CnASD Bose r 

Madin Jlomrv GnosB . „ _ <« 

[4 B L B F B 130 13 W R F K 4U 

JraonT MoniNEB Dossee t 
desk™ 15W R 


22 — — Payment not 

certified to Court — Cinl Procedure Code (Act 
of 1859 J t 206— Decree pat/able lv 
A decreo dated 22nd Cheyt 129 j (ISth April 1 ) 

provided that the defendants di iay the dpcr “" 
money as per instalments gnen bel w othcrwi* 
plaintiff will have the power to cancel the mstalme 
and realise the cut ire amount Ihe first iniU *m . 

was mad payable on SOth Cheyt 1- ■» ('* t 5 0t wf 
18SS) and the ether six instalments on the 3W” 
the months of M»~h and Bj sack in the three * 
lug years In an apphcati m made on Oth Fc 
169- fir exeentim of tbe decree the decree n 
stated that only the first Instalment hail been 
and asked f t execution for the am nnt r 

duo under the decree and the judgment “ 
denied having paid any of the in talments * 
ment cvm if mad ha 1 not been certified * 
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CIVI1. PROCEDURE CODE ACT XIV 
or 1682 (ACT X OF 1877) -«*<.«««? 

Court- Jltld that. although wndcr the provisions of 
i, s„a d the Civil prrcedtwe Code the payment in 

question, if made eould not bt recognized as a pay 
meat cr adjustment if the decree yti it "'is com 
potent to the decree holder t« prov e such payment for 
the purpose of showing that the execution of the 
decree was not Umi There is ns material difference 
in this respect between s 253 of the C«il Procedure 
Code (Art XII of 1S32) and s £0C of the old Cede 
(Act Vm of 16 9) on which the ease of FaXir 
Chard Bate \ Madon J lohan Ghost 4 JS L F 
T B 130 was decided. IfPBBt PiBJiiiD Chow 
feSST r KasidSisos EL. It. 21 Calc 642 

23 - — Limitation — Thfl 

Court cannot recognize any arrangement bttwcou the 
|>arties enlarging the pm xl of limitatnn alliwtd by 
hr {it the esc ration of decree* or which alters the 
tettns of the decree Kbisbna Kauai, Sim» r Hike 
Sjbdah 4B LB. F B 101 

Kisio Kompx Suwn r Ocsn Siiidab 

(13 W R. r F B 44 

M*KSB 00 vwxssa c Focshan Jeiu* 

[17 W.R 308 

Ram RcmCN CnrcxEniinTrT c JovrtrrotrjDMAn 
Khan 23W.R 128 

24. - — - Ctr*I Procedure 

Code (1832) * 302"— Limitation. Act (XI of 
1377) » 19 and JO— Extent on transferred to 
Collector— Acknoxcledgment in the Court of {he Col 
lector of part payment of decretal money —Where 
after a decree had been sent to the Collector for 
execution tinder the pros mens of s 3°0 of the Coda 
of Civil Procedure the decree holder and j idgment 
debtor joined in an application to the Collector to 
which they stated, on tl e one hand that the decree 
holder had received R 2 900 in part pa} meat of the 
decretal amount and on the other tint there was a 
certain balance doe from tl e judgment del tor unlcT 
the di cree and that arrangements had been mode 
between the parties f >t the payment of eoch balance 
— Held that the above nj j heat on was properly made 
to the Collector as being w tl in the meaning of 
s. 266 of the Cede of Civil Pro cdure the Court 
whose duty it is to execute the decree and tl at 
the application was a valid acknowledgment for all 
purposes and sufficient under as 19 and ”'0 of the 
limitation Act 18.7 to sav e limitation in respect of 
the execution of the decree >Ivuuvu> 8 ait> 
Khan r PataoSaijp ItH 10 AIL 228 

26 ■ ■ - - - Uncert Jted pay 

tnent of part of decretal amount — Flea of hmita 
tion raised ly judgment-del tor — S 2oS of the Code 
of Civil Procedure will not debar a decree-holder 
/rum giving evidence of uncertified payments made 
to him out of Court in plrtul satisfaction of the 
decree by the judgment-debtor where the judgment 
debtor lias in answer to an application for execution 
of the decree against him put forward a pica of 
Imitation Fakir Chand Bose v lladan Mohan 


CIVIL PROCEDURE CODE ACT XTV 

OF 1883 (ACT X OF 1877) -cont, nved 
Ghose 4 B L E F R 130 PurmanandJar 
Jucandasv Fallabda* TPallyt I L V 11 Bom, 
BOO Sham Lai v Kanahio Lai I L E 4 All 
316 Zafiur Khan y Balchlawar I L B 1 All 
327 and Burn Fershad Chotcdhry v Tvani 
Singh I L E 21 Calc 612 referred to KiSnAN 
Soon v Amax Sibss I LH. 17 All , 42 

28 ■ - ■ ■ C«tl Procedure 

Code Amendment Act (1 IF of 1S89J a 27 — Fay 
went not certified to Court — Proof of such payment 
for the purpose of determining the question of htni 
fallow — Under s 2o8 of the Cod cf Civil Pro 
ecdure (as amended by Act VII of 1839) as there 
i no time fixed within which the decree holder is 
bound to certify a javment made out of Couit such 
i pay went may be certified at any time And although 
such payment until certified cannot be recognized by 
a Court executing a decree as a payment or adjust 
ment of the decree it is still open to the Court to 
take evidenee about the payment in order to deter- 
mine whether an application for execution is barred 
by hmitxtnn Burn Fershad Chotcdhry v Xasib 
Singh I L R 2 1 Calc ^612 followed TOKABAU 

v IL ba J i X.L.R. 21 Bom 122 

27. - - — Kisthundt — Exe- 

cution of decree — Where a decree bad been obtained 
for a certain sum of money without interest and 
afterwards a kistbundi was filed hy which the decree- 
holder and the judgment debtor agreed that tb* 
amount of the decree should be paid by instalments 
with interest and the judgment-debtor had by his 
conduct for several years treated the kistbundi as if 
it were a decree — Reid that under the circumstances 
of the case the lud-rocnt debtor could not afterwards 
object that the kistbundi could not be executed as a 
decree and that a fresh suit should be brought upon 
the kistbundi but the decree holder was entitled to 
take proceedings on the kistbundi *s if it were part of 
tho original decree PiMriATIt SEN v GmccBnaN 
Pal 24 B I# R, 287 21 TV R. 310- 

Jankee c Sbeevath Ror CnoyvnmtT 

[ 6 W R, Mie 10 

28 Kistbundi — 

There is no procedure under Act V JII of 18*9 under 
which execution can be taken out upon a kistbundi 
filed m Court after decree which tuis cot been in- 
corporated with the decree MADhub Chitndbs 
Dhfsput r Mad hub Laid Khan 

[14 B L. R. 288 note 15 W R, 542 

20 Kttt6m*d,— 

TT here a decree was obtained for a- snm of monev> 
and afterwards by an amngement le‘ween the 
judgment debtor and the decree holder it was agreed 
that the decree should be payable by instalments 
with interest at a very high rate and payments had 
subsequently been made of large sums of money m 
the terms of the arrangement and 5 balance remained 
doe it was held that the decree hold r could not 
mover m execution of the decree any sum beyond 



( 1283 ) 
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CIVU. PROCEDURE CODE, ACT XTV 
OF 1832 (ACT X OF 1877)-<w*ftrtserf 
what was stated in the decree. Kanhyaeai Pundit 
% Colbectob of Cuttack 

[14BL.R 291 note 18 XT R, 275 
Dwabenath Sadhoo Khan c Doobeja Ciiubn 
Saha flVR,SDCEef,I 


30 


- Bond given i 


satisfaction — Default in p«yi»y— Where a jadg 
ment debtor executed a Listbandi or instalment bond 
providing for the satisfaction of the decree which had 
been obtained against him and subsequently failed 
to pay according to the terms of the kistbnndi — 
Held that the decree bolder could enforce his claim 
under the terms of the kistbundi by proceeding in. 
execution and need not file a fresh emt Tabip 
Biswas t Kalupass Banebjee 

[a B x. B. A C 223 11 W R 86 


31. - 


— - — — — Delease without 

consideration — Adjustment otherwise than through 
the Court — A bad obtained a decree against S C 
and D in execution of which the sheriff attached 
certain property belonging to B C and D, who were 
carrying on business in partnership The property 
was sold and the proceeds paid into Court and by 
order of Court A received a sum in part satisfaction 
of lus decree Subsequently A at the request of 2? 
and without receiving any consideration gave him a 
letter ui Bengali purporting to be a release to him of 
the remainder of lus decree but such adjustment was 
not made through the Court A afterwards applied 
for execution of Ins decree agamst B C and Z> 
but his application w as refused the Court treating 
the letter as a release ^appealed Held on appeal 
that the letter was not a release thero was no 
consideration for it The adjustment of the decree 
should liave been made through tho Court or certified 
to it in accordance with s 20G Act VIII of 1859 
Bnmuif Worny BoyiceHjee r Sintr Chaeak 
Sabxab 8BLB 330 15 W R OC 6 


32 


■ Agreement he 


ti een •parties for payment of decree by instalments 
— Subs quent application for execution — C 6b 
tamed a decree against N for payment of a certain 
sum of money 'Various applications were made to 
execute the decree and on one of them in September 
3869 tho sum of R1 000 Was paid Subsequently 
on December 16th 18.0 it was arranged upon a 
petition of N an 1 tho consent of A that a further 
payment of 111 000 should be made and that tho 
balance of the debt sbonld bo paid with interest at 
the rate of 1 per cent, per month by monthly mstal 
mratsof 1112c In May 1872 Capplied fur execution 
f r recovery of the balance due on the decree deduct 
Ing t! o amount received under the arrangement 
Held he was not entitled to execution in supersmion 
it tho agreement CnuHDEn Bath MissEH r 
t OCUEB RoilVL IlnUTTACIIAHJAE 

(10 B L.B. Ap 28 19 W R, 155 


33 


■ Kistlpndi — Ef 


Jr t of on d rr t — A Itulbandi or arrangement to 
jay by instalment* the amount of a decree obtained 


CIVIL PROCEDURE CODE, ACT XlV 
OF 1882 (ACT X OF l8n)-cont,nued 
upon a bond does not effect an extinction of (he 
original debt or the mortgagee s lien upon property 
mortgaged to him by the bond Ramchden Lilt v 
Koowdun Koojiaeee 14 B L R, 428 note 
Rah Chubs Ball v Kuqhoobbeb Srvon 

[11 W R, 481 

34 Kisthvndi- 

Postpone petition — Execution of decree — Plaintiff 
sued in the Munsifa Court of Ellorc for recovery 
of certain moneys claimed as due under a * postpone- 
petition In execution of a decree m s former imt 
between the same parties a petition was presented by 
them to the Munsifs Court stating an arrangement 
between them for the payment of the amount decreed 
by instalments with a provision that in default ef 
payment the Court may on the application of the 
plaintiff issue a warrant and collect the amount with 
costs of the petition from the produce of my share o' 
the agrnharam lands which are held liable 

by the rannama decreo of this suit from the said 
lands from my other property and from myself end 
pay the same to plaintiff The petition concluded 
thus We both the parties present this postpone 
petition with onr free will and consent and pray I# 
its being enforced according to its term*. Bela 
on second appeal by the Pull Court affirming the 
decree of both the lower Courts that aa it was dew 
that no intention existed between the parties w 

new rights enforciblo by suit in supersession of turn 
acquired or declared by the decree a salt on 
postpone petition was not maintainable Dabbed 
Venkamma r Kama Stoharatadu „ 

[LLR lMfld- 3 87 

See Debi Rai t Ookui Tbasad . 

m L E. 3 AIL 585 
andGANOAi Mubzedhab _ 

[I L. R 4 All. -49 

35 Kistbundi, Sal 

st it tit i on of for decres— Consent of parties— Ex* 
cution of decree —The Consent of parties cannot g> 
jurisdiction nor can it alter the nature of tne urcr 
An agreement introducing fresh partiea cwnu 
substituted for the decree or become capable 01 
cution as if it was the original decree BnOOM’* 5 
hath Cnownntx v Kaxze Pbosunwo Gnose - 

[24 W R 

30 

intended to retire tarred decree — An iB’taJ® 
bond by a judgment -debtor acknowledging * 
to b8 duo under the decree but executed withon 
sideration and after tho decree is barred by 
lion cannot either revive ad creo or bo 7ep»W/ W” B 
on hi* representatives HazCA Laxl 31 ooke*j __ 
Pox Dhuitct Sis cm 24 w R, -*» 


by instalments— Enforcing hstland, or 

bond by execution —An agreement between In® 
ties In a decreo to rrdnec its am unt or t o F . , h _ 
for hi* payment or that the amount shall be 3 
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CIVIL PROCEDURE CODE ACT XIV 
or 1882 (ACT X OP 1877)— eratimccf 
instalments, docs not amount to a varying of the de 
tree itself A having obtained against B a decree 
for the payment of money a kistbundi was inserted 
in the decree by which it was arranged that the 
amount of the decree should be paid by instalments of 
115 OOO A considerable remission was allowed to the 
judgment -debtor and some reduction was made in the 
amount of interest payable The kistbundi contained 
an express proviso that in default of payment of three 
consecutive Lists, the whole amount due under the 
bond was to become at once realizable and it also 
provided that in ease of default the amounts duo 
were to be recovered by execution to which tbo judg 
ment-debtor was to make no objection Certain in 
stalments having fallen due the judgment-creditor 
•ought to enf rce the kistbnndi by execution field 
that he was entitled to do so that he was not bound 
to faring a regular suit and that a provision in the 
bond by which payment might be enforced against 
property which could not lull e been attached and 
a Id in execution of the decree did not prevent the 
decree hclder from proceeding by execution §o long as 
he did not seek to enforce that provision Ameee 
rarei-SA Khaidoy r MfEfi Mahomed Hossein 

[2 C L. II 143 


38 Agreement to pay 

ly instalment!— Cttil Procedure Code 1882 t 259 
— A decree passed against the defendant In a suit 
dated 13th March IB/ 7 directed that the plaintiff 
■h uld recover the decree money by instalments 
agreeably to the term of the deed of compromise and 
he in case of default should recover in a lump sum 
The compromise mentioned in the decree provided 
that the amount in dispute should he paid in ten 
instalments, from 1281 to 1°G k Fusli the first to be 
paid on the 27th May 1877 (1284 Fusli) and the 
remaining nine instalments on Jaith Puranmasbi of 
each succeeding Fusli year On tbo last fceptcrabcr 
1883 the decree holder applied for execution of the 
decree alleging that the first four instalments had 
been pa d, hut n t any of the succeeding instalments 
and they claimed to recover under tho terms of the 
decree the fifth and all the remaining instalments in 
a lump sum The judgment -debtors contended that 
the application was bamd by limitation as they had 
not paid a single instalment and more than three 
j ears had elapsed from the date of the first default 
and that even if the first four instalments had been 
paid, anch payments could not be recognised by 
the Court as they had not been certified field that 
recognition of such instalments was not barrrd by the 
term* of s ’59 of the Civil Procedure Code Sham 
Lai v fi aa h,a Lai I L B* 4 All 316 and 
fiat r Chand Bose v 2 fad an 3fohu n Ohote 4 
B L 21 F B 130 followed Z Alien Kuam r 

Bakhta was I L H 7 AIL 327 


39 Contract taper 

ted ng decree— Civil Procedure Code t 2a8—Cer 
1 /cation — In the course of proceedings in execution 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 187ft-00»/i*ic«<f 
of ad crec dated the 14th June 1878 the parties, oir 
the 11th January 1881 entered into an agreement 
which was registered and filel in the Court executing 
the decree Tli died recited that the decree was 
und r execution and that a mortgage bond dated the 
1st December 18/3 m favour of the judgment debtor 
by a third party had been attached and advertised 
for sale and that the decree holder and judgment 
debtor had arranged the following method of satisfy 
Ing tho decree that the judgment-debtor should 
make over the said bond to the decree holder m 
order that he might bring a suit thereon at his 
own expense against the obligor and realise the 
amount secured by tho bond and out of the amount 
realized satisfy the decree under execution with costs 
and future interest together with all costs of the 
suit to be brought against the obligor and together 
with a sum due by the judgment debtor to the 
decree holder under a note of hand for H2vO with 
interest and other details which need not be stated 
On the same day that this deed was executed tbo 
decree-holder filed a petition in the Court to tho 
effect that under the agreement an arrangement had 
been made for pa>ment of the judgment debt by 
which the judgment-debtor made over to him the bond 
advertised for sale in order that the petiti ner shout 1 
file a suit under it at Ins own cost a amst the obligor 
and realize the debt due under the decree in exi cuti it 
with interest and costs and he prayed that the mlo 
to ho held that day zm 0 ht be p. stponed and tho 
application for execution struck off for the present 
and tbo prevuus attachment maintained and stating 
that after realization of the amount entered in tho 
bond advertised for sale an application for execution 
would be duly filed On this the order was that the 
execution case he struck off the file an l the attach 
ment maintained On the 24th December 1883 the 
decree h Idcr applied for execution of the decree 
alleging that the judgment debtor had failed to make 
over the b nd to Inn according to the a'-renneut 
The ju 1 ment-d btor objected that the decree was no 
longer tvrable of exeent in having been suiersedel 
by the c neement of the 11th January 1881 and that 
the api Iication was barred by limitation the previous 
application being dated the 9th Aovember 18SO 
Per Oldtield J — That the agreement of the 11th 
January 1881 did not contemplate and had not the 
cffict of cancel 1 n™ the decree and substituting for it 
a new contract inasmuch as the deed contained 
nothin™ to the effect that the decree was snperseded 
and all it did was to provide means by which the de 
cree together w ith another small sum due by the 
jud™ment-debtor to the decree holder might be satis 
fied without having recourse to the sale of the bond 
attached and the effect would be that on realization 
satisfaction would bo certified m whole or in part to 
the Court executing the decree Further if the ar 
rangemrat was to he regarded as within the mcanw™ 
of an adjustment of the decree- under a 2*8 of the 
Civil 1 rocedure Code it coord only be recognized bv 
the Court when certified by the decree holder or 
judgment-debtor and m this rase the only ecrfifica 
ti n which w as made w as by the decree holder by his 
petition of the 11th January 1881 which w«* In 
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CIVIL PROCEDURE CODE ACT XIV 

or 1882 (ACT X or 1877 )— continued 
respect of a temporary arrangement under which the 
decree remained in force Per Mahmood J — That 
the agreement of the 11th January 18S1 was in 
tended by the parties as a performance of the obliga 
tMa created by the decree by substituting a fresh 
obligation founded upon contract but that the deed 
could cot be regarded as such (in adjustment of the 
decree aa satisfied the requirements of t 258 of the 
Civil Procedure Code because the creditors whilst 
admitting the creation of a separate contract took 
care to say that the decree was to bo kept alive and 
the attachment tber eun dor wub to subsist and that 
therefore the certification of the adjustment was 
inadequate and could not be recognized ia executing 
the decree FATIH Muhammad r OopAzDab 

[L L. R-, 7 All 424 

40 — - Adjustment by 

parties out of Court — Subsequent application for 
execution of decree — Refusal to certify payment to 
Court — \\ hen a decree has been adjusted between 
the parties by a contract blading upon them a Court 
is not bound to issue process of execution on the 
original decree ia violation of the terms of the con 
tract although the decree holder refuses to certify 
the adjustment of the decree under a. 2QG of the 
Procedure Code especially where the Court executing 
the decree is the Court to which the parties would go 
for the purposo of enforcing the contract XBianNAJr 
Kesava Pundit r Subbakata Takkee 

[7 Mad S8T 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-con/»B B rd 
decree holders in the decree has been attached pays 
the decree holders the money due under the decree 
the payment is not a valid payment and the Court 
whose duty it is to execute the decree is competent to 
enter into that question and to determine whether the 
alleged satisfaction is binding upon the auction 
purchaser of the attached nght title and interest 
above mentioned Btjnath Saboo r Dooms 
ChandSahoo 24 "W B., 246 

44, -- ■ ■ - Injunction to re 

strain execution after agreement out of Court not to 
execute — Where a decree holder agrees for a good 
consideration not to enforce his decree the Court rasy 
legitimately on the suit of the opposite party issue 
an injunction against the former not to do whst he 
has agreed not to do Act \ III c£ 1859 « 206 not 
withstanding Nubo Kishen Mookerjee r P EB 
Nath Rot CnowDHBy 22 W 32. 

46 - Refusal to certify 

to Court — Where a payment alleged to have been 
made in satisfaction of a decree is not certified to the 
Court executing the decree the Court is bound to 
proceed as if such payment had never been made 
If such payment has in fact been made to the judg- 
ment creditor and he dishonestly refu ses to certify it 
to the Court when called upon, to do so he can be 
made liable to refund it in an action MahoM*» 
Kazeh JownuBBT r KatOO Bebee 

[Sown ISG 


41 Certifying part 

payment of decree— To shorn cause Meaning of 
— In determining under s 258 of Act XIV of 1882 
whether or no tbo cause shown by the decree-holder 
is sufficient it it incumbent upon the Court to inves 
tigote and decido any questions of fact upon which the 
patties may not be agreed In such. an investigation 
evidence may he given nthcr orally or by affidavit 
The term to show cause does uot mean merely to 
allege causes nor even to make out tint there u 
room for argument but brth to allege cause and to 
prove it to the satisfaction of the Court Tuno I alb 
v Hem 'Nabain Gin I.Ii.R.,llCalci 160 


42 Power of Court 

to examine part es a • to satisfaction of decree 
made out oj Court — A Court executing decrees whilst 
giving effect to a. 200 of Act Mil of 18o9 should 
also take reasonable care that its process is not about 
ti be abused for frandol ut purposes It may by 
examining tl o judgrocnt-diUor and others having 
knowledge Inform itself of the position of the decree 
and wl rtb r It lias or has not been satisfied. Tl is 
however u racr ly an enquiry to Infirm the Court 
an I it need u t frame and decide an isine Pabee 
cncxe Itcono Ooobdeo 2TT W 48 


43 — Payment Out of 

Court— Foie of Con ( to go into quest on of sat s 
fa t on of I f — It a Jutjrovnt litre after rc 
telling nrfifc that tl* ri fc ht title and utircst of the 


- Contract to ter- 


40 , 

hfy satisfaction of decree Breach of— Suit f u f 
damages — The provision in s. 258 of the Code of 
Civil Procedure 1882 which forbids any Court w 
recognize a payment under, or an adjustment of * 
decree unless certified to the Court executing 
de'crcc docs not debar a suit for damages farabreac 
of a contract to certify Mallama c \ 

(I. L. R » 8 Mad. 2 ?T 

47 Act XII of 

t 3 \j — AW to recover money paid out of 
satisfaction of decree — The provisions of s. * 
of the Civil 1 roccdurc Code (Act I 111) ollS 
only prevent the Court executing the decree from ro 
cognizing a payment mode out of Court and do n 
barn suit for the refund of such payment Ghti“ 
decree against I) who satisfied it out of Court 
obtained a receipt from Q to the effect that it w 
satisfied, Iiot withstanding this, O executed j 
decree and recovered tho amount of it through 
Court although D pleaded satisfaction In the exeeu 
ti « proceedings and produced the receipt In * •“ 
brought by D against O for refund of the mon j 
termed by G cut of Court the defendant ronten 
that the suit was not maintainable Held tn». 
was maintainable according to tlic law as it »i 
biforethepsssiugof Act \II of 1879 Oummas Par* 
v Tranl, short Pati SB L. X* 221 and Outs*** 
v rihimtulls 4 Pom J C ”6 follow ft 
ttliitlitr sntli a silt it unlnlalnaMe lin I t 3 
Act XII of 18, < which lias been substitute*! s’* 
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fclVIL PROCEDURE code act XIV 

OF 1882 (ACT X OP 1877) -ooef nut l 
to cf the Cull rrtccdure Code ( let \) of 1S<7 
Datlata r Gambit Shastbi 

[I. J* H * 4 Bom ) 295 

48 — ■ — Suit for moveij 

pa d i n exte I nof decree after y^vmenl not tl rotgh 
the Co rt — Plaintiff owed <1 ftniLant ft juLraeut 
debt He pud th d It hut nit tl rru li U e txurt 
Defendant then fradurntly appli 1 to th Cmrt to 
estcute the decree mi 1 the Cuurt being d burnt by 
0. EOG rf the Cede cf C«n! 1 roeednre from rccog 
wring paj menu made otherwise than through it exc 
tnted the decree by mating the plaintiff pay a "am the 
sum decreed, riaintiff sued to recover the am unt 
overpaid. Held by the majority of the Court (^cot 
XJLSd CJ and Iweks J dissentui") tl it such a 
amt ii n t maintainable VxrNAcnEixa Pillai 
Apfava Pillai 3 Mad 188 

Sushi Monu'c Knu c Uamev Unvi 

[I. L. R. 1 Mad 203 

49 — ■■ Payaei It made 

nto Court tn execution of decree — S 2uo Act 1 111 

of 16 9 does not liar a amt bn U"bt to rcc urn uey 
paid into the Ctlect rate as G imminent reieuue 
aUbjugh the perm on whose behalf tlw money 
baa paid hal an Act X decree a amat the person 
paying the m ncy as the entire amount of the decree 
was eventually recovered by taking out execution 
bf the whole decree SloniMA Chunter OiiOSB 
t llOBINCHUNDEB ADIUKABBH SWlIl 449 

60 Part eatnf action 

of decree not certified to the Court — Suit to recoicr 
money eo paid after execution of entire decree — Ad 
X XIII of ISBl e 11— A a judgment d Ltor janl 
to J? the decree holder a wm of mon y by way of 
compromise in full satisfaction of the decree 2? 
failed to certify this payment to the Cr urt and after 
wards executed her decree f r the full amount In a 
«mt by A against B for recovery of the amount 
previously pa d out of Court in satisfaction of tl e 
decree — Held that notwithstanding a 11 of Act 
XXIII of 18C1 the suit was maintainable GuNA 
MAK1 Dasi r PaANKisnofii Dasi 

[SB I. B 223 13 W R F B 60 

Overruling AmtsoaBbbeb r Gooeoo Churn Pot 
[3 VT R , S C C Rof , 3 

BHUQOBAH TAKTEE « OOBIBD CnUVDEB RoT 

[9W It, 2X0 

where it was held that a suit would lie for damages 
for breach of contract in not certifying the payments 

5L — - ■’ ■** Suit to enforce 

odjutfment tinder 1 contract —A suit to enforce a con 
tract by winch a dispute was adjusted between a 
decree holder and judgment debtor is not barred by 
Act till of 1859 a 2% Xujeevi Mullick 
r Eepam JIollah 22 W R. 208 

62 Reject on of ob 

•feel on that decree had been satisfied out of Court— 
Suit to remoter thing jit« i» satisfaction —ileld 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877)-eon(m«ed 
that the rejection undir 9 20C of Act Mil of 
1S59 of a defendant s ohjeetion in a inofussil bmall 
Cause C urt to the execution of a decree on the 
griund that It had been adjusted out of Court did 
n t bar Lis right to b mgn suit again st the execution 
ere lit r to r -cover the thing alleged to have been 
gnen ju satisfaction of the decree GulawAd 
C nAVDABnAi r Rahiiixulla J am alb u a: 

[4 Bom. A C 70 

63 Suit for breach 

of contract in not cert fy mg payment to Court — 
A suit will notwithstanding e 206 of Act \ III 
of ISoO lie for damages for an alleged breach of 
contract hi not certifying to the Court a payment of 
m ncy in satisfacti n of ft decree bude out of and 
not through the Court in consequence of which the 
same was fraudulently recovered a second time by the 
person emitting to certify the said payment Hothp 
Ij ALt. MoOeebjEe r Lamikai Gall 

Tl IT W 155 Ed. 1873 237 
Agra* F B Ed. 1874 185 

54 — - — — ■ — — Uncertified ad 

gustment out of Court tctlh a decree hot ler—Sttbse 
quent execution — Frau i of decree holder — Power of 
Col rt to refilse to confirm sale and to set it aside — 
An adjustment was made out of Court between 
a decree holder and a judgment debtor lu A ugust 1893 
but it was not certified to the Court The d mi 
Jnldir falsely stated to the judgment debtoi s a^enfc 
tint the requisite petition certifying the adjustment 
hil been pn sente 1 but nevertheless he proceed 1 
with executiin applied fm and t> itamcd leave to bid 
at the Court sale and himself purchased the property 
in S ftember The jud r ment debtor preferred pcti 
tl ns m September anil N number praying that the 
esle be set aside Hell that the judgment debt e 
was entitl d t prove the aljustment and to haie 
the sale set aside Ramawab r Rausvtab 

[I L R. 21 Mad 350 


85 Satisfaction of 

decree not cert fed — Fraudulent kx cut on — Charge 
under Penal C de s 210 — Proof of payment — 
S 2o3 of the Code of C vil Procedure wlucb provides 
that no payment or adjustment of a decree uot certine 1 
to the Court as in the said section provided shall be 
recognised by any Court does not debar a Criminal 
Court fnm recognizing such payment where the 
decree holder is charged with fraudulently etc 
cutiog a satisfied detree Quel's Empress r 

Pjxbaia I L R 9 Mad. 101 


— fraudulent exc 

cuhon of decree — Duty of the decree holder to 
inform the Court of private adjustment of sat sfac 
tion of d decree— Construction of Penal Code 
ss 193 210 406 — The rule of civil procedure con 
tamed la the last clause of ». 253 c f the Civil 
1 rccedure Code (Act XIV of 1 88 1)— that uncerti 
fied adjustments of a decree are not to be recognized 
by any Court —does cot affect the substantive 
criminal lai The words any Court m that 
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■CIVIL PROCEDURE CODE ACT XIV 1 
OF 1682 (ACT X OF 1877 )~contmued \ 

clause have no application to A Criminal Court 
miestigating a charge of fraudulently executing a 
decreo under a 210 of the Penal Code Those ■words 
do not bar any criminal remedy which aa injured ] 
judgment debtor may have against a fraudulent de- 
cree holder whether by o prosecution under ss 193 
210 40G or any other section of the Penal Code In 
e 210 of the Penal Code the word satisfied is 
to be understood in its ordinary meaning and not 
as refemug to decrees the satisfaction of which has 
been certified to the Court. Queen' Eupbess t 
Bapuji I) at ah am I Xi B 10 Bom 288 

57 — ' — - Adjustment of de 

oree without certifying — Proof of payment of 
decree otherwise than by certificate — Fraudulent 
execution of decree after adjustment — IV hero a 
decree lias been satisfied ont of Court and the 
payment has not been recorded in accordance with 
s 258 of the Civil Procedure Code it is nevertheless 
open to the quondam judgment debtor when suing 
to have a sale made by tbc guondam decree-holder 
after satisfaction of the decree set aside to prove the 
payment of the decretal money otherwise than by a 
certificate under that section Pat DasI v Shahup 
Cuand Mala I L. R. 14 Calc. 378 

But see MotnuBA Monro Chose Mohdul ® 
Abbot huii ah Mitteb I LR 15 Calc 567 


58 — Suit to recover 

instalments due under a mortgage made in adjust 
ment of a decree — Under s. 258 of the Civil 
I roecdure Code no Court cau recognize au uncertified 
adjustment of a decree for any judicial purpose what 
cier PattanTcar v Perjt I L R 6 Bom 146 
overruled. A suit will not lie to enforce an nncerti 
tied agreement of adjustment of a decree against 
a judgment debtor the consideration for which is that 
it shall operate in satisfaction of the decree as there 
is In that case no consideration ulueh the Court can 
recognize and therefore no \ olid consideration for the 
judgment debtor’s agreement. The plaintiff was the 
assignee of a decree obtained by one O A against the 
dirferidaiAs tm the 5th ISay \uft2 Ry that decree 

0 K was declared entitled to recover R9 901 fi 6 
with interest at nine per cent, from the defendants 
and payment was ordered to be made to him of the 
•aid sum by weekly instalments of 11200 In order 
to secure the payment of the said instalments the 
defendants were required to execute a mortgage 
to O A of certain property with power to lum to sell 
the same and to execute the decree for the whole 
amount in ease of default for six months O K 
assigned the decree to the plaintiff in the present 
suit and subsequently to the assignment (nr. rn the 
21 «t July 18fc3) the defendants executed to the 

1 lamtiS the m rtgage cn ' hlch the present suit was 
trtu-lt The mortgage-deed after reciting the 
*l>n«e fact* stated tint the defendants had agreed to 
satisfy the amount f the decree and it contained a 
"•T!*"* c y ‘V c 11 I* n dAnta that they wonld pay 
{**',* ™ w ‘ ,b at six per cent, by monthly 
InsUlmen.* vl 1UW from the 2 Jst August 2653 


CIVIL PROCEDURE CODE, ACT XrV 
OF 1882 (ACT X OF 1877)~eosfiW 


The mortgage therefore differed from the decree 
both with regard to the instalments and the rate of 
interest The plaintiff ~bued to recover the sum of 
R4 207 being the amount of instalments due to him 
under the said mortgage Seld that the suit would 
not lie as the mortgage was an adjustment of the 
decree and had not been certified to the Court ss 
required by s 258 of the Civil Procedure Cod. 
Akdci Rauemanc Khoja Khaki Abuts 

P.LB 11 Bom. 6 

59 — — ... Payment made 

towards decree but uncertified — Effect of such gay 
meats on limitation for application for execution 
of decree — Where certain payments had been mAd<. 
on account of a decree but bucIi payments bad not 
been certified to the Court under a 253 of tho C*rd 
Procedure Code it was field following Fakir Chand 
Botev Madan Mohan Ohose 4 B L £ F B toO 
that such payments although not certified to the 
Court were effectual to prevent the appellsnt* 
application for execution from being barred by hunt 
ation. It would however be necessary for toe 
appellant to certify these payments PubmavAK 

I DAS Jl WANDAS I VAIDABDAi VYAIXJI 

| [II E. 11 BOHk, 600 


60 Sanction of 

Court to agreements for satisfaction of decree 
Payments bg judgment debtor under void agree 
went — Effect of uncertified payments to *errt 
holder —A sum paid under an agreement void under 
s 2o7A of the Civil Procedure Code cannot be 
acknowledged or recogmzcd in execution of a decree 
under s. 258 of the Code unless it has been certin 
within tho proper time Agreements for the 
faction of a judgment debt not sanctioned una 
a 257 A of the Civil Procedure Code are voidj Mi 
if sanctioned they may be earned out in executio 
Dubqa Pbasad Bakebjee t Liver Mojrun oin 
Roy 1 h. R. SB Cal Ci 88 


Oi. Payment ■■■- 

by defendant i« satisfaction of ittrt* rest WW 
— Subsequent reversal of decree on appeal J*PP _ 
cation by defendant for refund of money pat 
satisfaction , — The plaintiff obtained • decree , 
the defendant for ilCO and costs B29-KM . 

which the defendant immediately appealed. J 

afterwards the defendant sent R 0 to the pi* 
vakil intimating by a letter that the remitton 
in part payment of tho decree and that an arr®^; # 
ment would he made to pay the balance 
plaiDtiff did uot take out execution of the 
but the part payment waa not certified to the ... 
On appeal the decree was reversed 10 * 

defendant applied for the refund 
which lie had paid to the plaintiff The Cc# - 
first instance granted the application The p 
appealed, and the Appellate Court rerrr* 
order holding tlat under the provisions el **, 
cf the Ciril procedure Code the { 

by the defendant not luting been certified* 
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CIVIL PnOCEDTJTtE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)-co«/.»./ed 
bo recovered. Held by the H4.I1 Court that the 
defendant war entitled to recover the amount paid to 
the plaintiff The decree having been reversed on 
appeal the payment whether certified to the Court 
or not could only be regarded as mado without 
consideration and the defendant was entitled to have 
It restored The Court accordingly under a 622 
of the Civil Procedure Code dicnarged the order 
of the lower Appellate Court and restored the order 
of the Court of first Instance \ AStEET GOVivd 
r ' isnstJ \ miAL 1. 1* B. II Bonn, 724 

02. ■ ■ — J udgmenl deltor 

at part purchaser of a decree Suit ly — H D and 
Jl D owned a 6 anna share in certain decrees Tho 
Other dccree-hfldcrs subsequently told their 10 
anna sliarc to IT S and 5 J/ two of the jndg 
inrat-debtora 11 D and It D then proceeded to 
execute the decrees and in satisfaction thereof were 
allowed to r'cuve upon giving security under s 231 
of the Code the full 16 anna share of the decretal 
amount from IT S and S 1 1 notwithstanding the 
objection of the latter on the ground of their pur 
Cl ase Thereupon H S and S J l brought a stut for 
declaration of their n ht of purchase and tho recovery 
of a 10 anna share of the money in the hands of H D 
and R D Held that the plaintiffs were entitled to 
the relief sought for Held also that tho provisions 
of a. 2o8 of the Civil Procedure Code did not affect 
the nit which was brought not upon tho allegation 
that the decrees were satisfied by the plaintiff s 
purchase but, on the contrary was founded upon the 
proposition that the decrees were not so satisfied 
Abdul Eahimanv Khoja Khali Aruth I L E 11 
Horn. 6 referred to Held farther that the claim 
was not within the words relating to the execution 
of the decree in s 244 of the Civil Procedure Cods 
inasmuch as it did not rsise any question la respect 
to the furtherance of or hindrance to or the manner 
of carrying out the execution of the decrees 
Hahaoobijcd Das Eoibubto r Isschi Dasi 

P L.R 16 Calc 187 

83 Mortgage in 

satisfaction of decree — Adjustment not certified 
— In a suit brought by a Hindu to recover certain 
land defendant pleaded that he held the same under 
a mortgage granted to him by plaintiff a mother 
and guardian in satisfaction of a decree obtained 
against plaintiff ■ deceased father Plaintiff con 
tended that aa the m ttga^e was m adjustment of a 
decree and the adjustment had not been certified 
to the Court the mortgage could not bo recognized 
by virtue of • 2o8 of the Code of Civil Procedure 
Held that as there had been no certified adjustment 
of the decree the mortgage could not prevail against 
plaintiffs claim Abdul Rah i»na» v Khoja Khaki 
Aruth I L R 11 Bom 6 followed and 
Mallamma v Venkappa I L R 8 Mad 2*7 
distinguished. Tmrcssalai r Suwdaea 

[LL.R 11 Mad. 489 

04. Purchase 6 y 

mortgagee holding decree for tale of portion of 


CIVIL PKOCEDtJHE CODE ACT XIV 
OF 1882 (ACT X OF 1877) — continued 
mortgaged property subject to mortgage — Fight of 
mortgagor to redeem — A mortgagee having obtain eel 
a decree agniast his mortga-or for the sale of the 
mortgaged property a portion of the latter was 
•uhsequeutly slid subject to the said decree m 
execution of a money decree obtained by a third 
party a -a ins t the mortgagor The mortgagee pur 
chased the portion so sold whereupon the mortgagor 
presented a petition nadir s 2o8 of the Code of 
Civil Procedure claiming tint the mortgagee was 
bound to discharge his mortgage debt and should be 
called upon to certify satisfaction of his decree 
Held that petitioner was not entitled to tho relief 
prayed for but only to proceed upon the footing 
that the portion cf the mortgaged property which had 
been purchased by the mortgagee remained n twith 
standing such purchase redeemable by petitioner 
together with the remainder of the property Qua re 
— Whether the subject matter of the petition was an 
adjustment of the decree within the meaning of 
• 2o8 of the Code of Civ ll Procedure Ekcsappa 
MtTDALIAB r CoMMEECTAL AND LAND MoBTGAGK 

Bank I LB 23 Mad, 377 


85 Decree — Satis 

fact on of decree out of Court— Payment uncerti 
fed — Ski* to recover moneu paid tn talitfacf on of 
decree —The plaintiff had been a surety tot tho 
defendant on & bond for R50 passed to O by the 
defendant O obtained a decree against tbe plaintiff 
on this bond and the plaintiff satisfied the decree 
by paying O H3S in full satisfaction Tho payment 
was made out of Court and was not certified to the 
Court The plaintiff now sued the defendant to 
recover the money 6o paid by him to O lie called 
O as a witness who acknowledged he had received 
1138 from the plaintiff m full satisfaction of the 
decree Held that the last clause of 8 2o8 of the 
Civil Proccduro Code did not apply to such a case 
and that the payment made by the plaintiff to O 
might be proved Baxaji LaeSIIvtatj r Dada Jot! 

[L L. R. 12 Bom. 235 

68 Omission tocer 

tify satisfaction of decree— S lit to enforce snort 
gage — In 1877 M executed a mortgage to S In con 
sideration of a sum paid m cash and a debt due 
by M to S under a decree S did not certify satis 
faction of the decree to the Court under a 258 of the 
Coda of Civil Procedure nor waa this stipulated 
for in the instrumeut of mortgage Held in a suit 
to enforce the mortgage that ■ 253 was no bar to the 
plaintiff’s nght to recover Seixaalavtan e Me 
than ILE,2 Mad. 611 


07 Decree adjust 

mint or sal sfbet on of— Adjustment after attach 
meat— Civil Procedure Code (Act XIV of 1SS2J 
s 273 —A decree being attached as directed by g. 2“3 
of the Civil Procedure Code its adjus’ment subsequent 
to such attachment cannot be recogmz d by tha 
Court Gopal IvANashet r Joiiabimai Dada 
Balshet r J oiLABiiiAii 1L.11. 18 Bom, 522 
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CIVIL PBOCFDUBE CODE, ACT XIV 

OP 1882 (ACT X OF 18TJ)~conttn B ed 

68 — .■ -- ■ — Adjustment or 

satisfaction of decree — Ctrrt Procedure Code 
Amendment Act {VII qf IBS3J t 27 — He oymfio* 
vf adjustment by a Civil Court ex cepl in exeat 
hon —V here under h bond a decree -was adjusted by 
waking a small deduction and by providing Jtr the 
payment of the balance as part of the entire amount 
of the bond — Held that since the amendment made 
in s 258 of the Civil Procedure Code by s, 27 of Act 
1 11 of 18*18 (Act amending the Civil Procedure Code 
of 1882) such adjustment may he recognized by a 
Civil Court except in execution GnAJfASHASi 

Z/iiSStflrAVPAS c &ASBIBAU JiABOEA 

ft Ii.E.,ieEoin,B89 

08 — ■ >■» ■ — - — Decree payable 

by instalments — Limitation — Waiver by decree 
holder— Payment out of Court — Limitation Act 
fSV o/lS77) «ch II or? m fG) ~&napp\icat«Ja 
for execution of a decree payable by instalments was 
resisted by the judgment debtor as barred by limits 
twin on the ground that nothing had been paid under 
the decree and that the application was made more 
than three years after the first instalment fell dne 
The decree bolder pleaded that he had waived the- 
default in pajment of the first instalment by 
accepting such payment shortly afterwards and that 
the application was m time hating been made within 
three years from the date when the second instalment 
was due Held that tho decree holder could not 
raise this pica as the payment in question had not 
been certified to the Court executing the decree and 
theref re could not under ■ 2o8 of the Civil Pro 
erdure Cede be recognized Sham Lai \ Kanahia 
Lai ILK 4 All 316 and Zahur Husain v 
J}ath{a<rar I L K 7 All 317 not followed 
Mitxitc Lai t Ksm&wi Lm. 

[LLE. IS All, 669 


70 — - - Dx t c ution of 

decree — Attachment — Precious a/siynmenl m satis 
faction of decree of third forty — Suit by assignee 
to establish right to attiched property — Y\ hers 
a regular suit under * 283 of the Lode of Civil Pro- 
cedure was brought to establish the plaintiff a right 
t» c rtam attached prtperty on the allegation that 
the pmpertj attached had been transferred to him in 
SAtif/ncti n of a dccne hi Id by him against the jndg 
Went debtor — Held that it was n t necessary that 
such transfer »h uH be certified under the provisions 
of *. 2-8 of the Cede of Civil Procedure The prohibi 
ti ii to take cognizance of adjustment* and juyments 
reftmd to In * 2-8 above mentioned relate* only to 
the C< art executing the cltcree Kswab Scsoxi r 
ViAATTA Pbasao X X. It,, 13 AIL, 330 


71 


yt.es/ payment of rent by defendants not a payment 
under decree tut under (he Centre — Payment not 
terl fed lo Court —The plaintiff ,urd the defendant* 
to rtwvrr rotation c { certain land The defendant, 
pleaded they were annu tenant* and entitled to | 


( \ 


CIVIL FBOCEDDKE CODS ACT XlV 
OF 1882 (ACT X OF 18TZ)-conli**el 
po s session as long as they paid the rent The surf 
was compromised and by & consent decree it wi 
declared that toe defendants held by nurasi tenure 
and they were directed to pay rent as before to w 
default the plaintiff should take possession The 
plaintiff aftern aids opph 'd in execution for posses 
sion nil t gin g that the rent nad not been paid Th* 
defendants pleaded that it had been paid and ft® 
plaintiff rejoined that even if it had been paid, ft® 
Court could not recognize the payment, as i* had net 
been certified under s 258 of the Cu il Trccedm* 
Code Held that under the circumstances the rsnt. 
when paid was to be deemed as paid under the mirs>> 
tenure aud not under the decree and. therefore *.-$ 
of the Civil Procedure Code did not apply a 3 '! P*J 
ment need not he certified Keuaki c GajH 

[I L. IL 18 Bom, 690 

— S3 259 200 (1059 s 200) 

See Cases 'cjmsn P zSirnJ'rtos Of Co's 
j co At Rights 


— Decree for perform 

oace of a particular act.— A deene bsd been 
obtamed that the defendants do within six ***** 
after the service upon them of this decree Ttmovitw 
obstruction and reojien the pathway nr lane leaning 
from the north west end of the plaintiff » hens' 
northwards to a public road as the **“» 
befere the commencement of the nut and Mdcsmoc a 
in the plaint Held that this w B s a decree for 
performance of a particular act on the part or 
d< fendahts and must be executed unde* th« P rn, ‘ 
sions of 6 200 Act \ III of 18»9 — ** *>y toP™ 0 " 
ment of the party or attachment of his property ® 
by both ti erefore an order for execution of to 
detree by causing the obstruction to be removed 
set aside as illegal Bnoosv* blOBC* Ur^nri r 

hence CnrvBEB Brurfl „ oa « 

ClOB X.K. Ap . 12 18W E.-83 

— Execution */ ’ 

erte for restitution of conjugal rights — A w b® ( “ 
been directed by a decree to refrain frtra P re t'®’L * 
her daughter returning to her husband after theu* > 
of the decree permitted her daughter who ***. 
age to reside in her house Held that such 
on the part of A was no such evidence o* ®‘» 
ferencc with her daughter's return a* would j, "r}\ 
the execution of the decree agamst her *»«* 
provision* of a. 200 of Act YJJI of 1859 f* 
Kcab r ScEajljtASAD ILL lAMw®** 

. Decree for possession 


of wife — Lnjorcing txtc tion tf decree 
there hfli been a decree in favour of an applicant 
special J> skim n of hi* wife and application!**"" 
l r execution the process under the ordinary sen ■ 
wffl not be eof reed- AebabaiiT r H £*•*’? _ on 
p IdA Jur N S, 101 OWE, 20 

4. Decree erderiOE 

to return to husband— E» fore mg deer** * . 

» »«i/ for restitution of conjugal rights ojoi 
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CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877)-eoii(in«erf 
Kife — Qt«rrc — 'Whether under tho present proee 
dare the Court can enforce its order upon a wife to 
return to her husband s by giving her over bodily 
into her husband i hands, bach (iis-ibcdicuco would 
seem to fall within s. COO of the Code and to bo cn 
force-able cnly by imprisonment or attachment of pro 
ficrty or both. Judoonath Bose r ShumSCONxissa 
Begum Buztooa Ruheem r Shumsoonnxjsa 
Begum 

[8W B P C , 3 11 Mooro a I A. 551 

5 Opportunity of nnd 

refusal to obey decree — Enforcing execution 
tf decree — No order f r enforcing a decree by im 
pnsonment under a. 200 of the Code of Ciril Pro- 
cedure should he made until the defendant has had an 
opportunity of obeying the decree or has coutuma 
cioosly refused to obey it. Umed Kika c Naoindas 
X< iRrrr «\m »« 7 Bom. O C n 122 

0 — Decree for joint posses 

Bion and management of property— ^f//<ieA 
pi cut for dueled ence lo decree— tin/ Procedure 
Code IS77 t 200 —By a decree relating to certain 
joint property belonging to the plaintiff and defm 
dant but which had prciir nsly been held in the i Is 
name of the defendant it was directed that tho 
plaintiff and defendant should jointly manage the 
property and that the names of both should appear 
in all papers connected with such property Tho 
plaintiff subsequently applied to bavo lus name 
registered in the Collectorate but was opposed by the 
defendant who it appeared also allowed tho amlahs 
of the estate to continue to use his sole name Held 
that the C nrt had under the circumstances junsdie 
tion under s. 260 of the Cn il Procedure Code to at 
tach the defendant s property until he hadobeyed the 
decree by having the joint names of himself and tho 
plaintiff inserted m all documents belonging to the 
estate Go uni Pros ad Moira* r Bhoia Nath 
Sanyai 8C LH. 487 


— b.200 

See Execution or Decree— A rriiCATiov 
toe Execution and Powers op Court 
IL L. It. 19 Bom 84 
See Execution or Decree— Mode op 
Execution— Declaratory Decrees 

IL L. It. 21 Calc 784 
L. IL 21 LA, 89 
See Execution or Decree— Mode or 
Execution— Kemota i or Buildings 
ILL. It 8 Calc 174 
0 C L. R 463 


— bs 261 262 

See Registrar or llion Court 

[LLR 16 Calc 330 

— s 263 (1859 a 223) 

Set Cases under Execution or Decree 
—Mode or Execution— I os ession 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-csnfmwe<? 

B 264 (1869 s 224) 

See Cases undeb Possession— Nature 
or Pos3e sion 

B 266 (1859 8 225) 

See Collectob I L It 11 Bom. 002 
[ILE 12 Bom 371 
See Execution or Decree— Mode or 
Exe cution— Part itio 

[LLB 8 All 452 
See Cases under Pabtition 

■ 8 280(1859 8 206) 

See Cases under Attachment — Subjects 
or Attachment 


sb 280 270 

See Cases under Attachment 
- b 288 (1859 as 234 230 239 


241) 

See Limitation Act 1877 s IS 

P L It 13 All 76 
ILE 14 AIL 102 
I L It 17 AIL 198 
L It 221 A 31 

Attachment and sale of 

bonds —Under the provisions of s 268 of the Code 
of Civil Procedure (Act X of 1877) bonds cannot be » Id 
till tho end of six months from the date of attach 
ment Nursing Das Raghunatk Dab* Tulsibak 
din Doulatrah LLE 2 Bom , 658 

1 b 272— Court of Justice— 

Depe>y Collector '» Court— The Coart of a Deputy 
Collector was a Court of Justice within the meaning 
of s 237 Act \ III of 1859 Cowie t Elias 6 
[10 TV B. 43 


. **■ ' . . — Application for money 

deposited in Court— Quezon for Court exe 
decree-Stparate x t — The plaintiffs, haviay 
obtained decrees on certain hundis against K and p 
applied under Act VIII of 1859 a 237 for payment 
of certain moneys which had been deposited u Court 
m a suit in which one D was the plaintiff and whot. 
had been attached by them The ground of tW 
application was that D had recovered a decree on 
certain hundis which had been fraudulently traaifw 
red to him by K and P The Munsif holding ttaf 
lb. qiinhoi of tb» owomhjp of lb, 
not be determined in the miscellaneous departs*®* 
referred the app icants to regular suits These WmI 
accordingly instituted and the transfer to 1) dreuj 
to be fraudulent and colourable Held that tl 
question of the title of th plaintiffs as against lie 
have their debt paid out of the money m dety 
ought to have been decided in the Court in which ski 
money was m deposit The Munsif was m «n_T 
directing the applicants to a regular suit ^ * 
Pebshad c Gvjadsvb Ram 20X7 


i 
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DIGEST OP CASES 


C £^o£? OCEDtrRE CODE ACT XIV 
OF 1882 (ACT X OF 

■ 273 

See Attachment— Subjects op Attach 
steiit Decrees XL E, 2 AIL 290 
XL L. K 0 Mad 418 
' L E, 10 Bom 444 
1 L R, 10 Bom. 522 
X L R. 20 Calc. Hi 
XL R 21 All, 400 


( 1300 ) 


C OF 1 lB82 ' SwS , ^®Sri CODB ACT W 

OF 1882 (ACT X OF 1877) -coniuued 

See CASE3 under Small Cache Counr 
MOPUSSOr — J UBISDICTION — CLAIMS TO 
Teoteete seized in Execution 


b 281 (1859, a. 240) 


i 274 (1869 8 235) 


See Cases cn dee Attachment— Mode op I 

aSISJE? “ I 

See Process Sebttce op 

CLB L.R SN SO 
10 W R 284 
10 B L R , Ap 12 


Cases under Claims to Attached 

_iaOPEBTY 

See CA9ES UNDEB LIMITATION ACT 1677 
ABT 11 


- 8 283(1869 8 240) 


amount of dS’ 8 !L" p 4S >- T ™ d ‘ r of I 
s 21 .of a«.» .J — °f execution — Under 

before the _ 1859 the mere tender of money 

Si e fr, n0t t0 the 

stayed and^he **>**** I 

■saw Drao ' u ™ K " * B gja 

- s 278 (1859 b 240) 

^roi S ^i. WDEB ATTACHMENT — All ENA 
TION busing Attachment 


See Cases undeb Claims to Attached 
Pnopehtt 

See Fstoppel — Estoppel by Judgment 
[L L R , 4 Mad. 303 
UR 11 Calc, 673 
I L R , 8 Mad. 603 
XL.R 17 Mad. 17 
See Cases undeb Limitation Act 1877 
ABT 11 

See Cases undeb Onus op Pbooy— Claim 
to Attached Pbopebtt 
See Cases undee Right op Suit— Execc 
tion op Decbee 

See Cases undeb Small Cause Court 
Mopussil— j ubisdiction— Claims to 
Pbopebtt seized in Execution 


” 8 278 (i860 b 248) 

'piSSW™* Cw “ 10 


3 285 


^ Coubt Fees Act sen II abt 17 
1 XL R 4 Bom. 616 635 
t ^ R -Ap 1 

X L. R. is Calc 102 
UR 2 AIL 63 
I L. R 0 AR 341 408 
Ste P3 «ppel-Estoppel by Judgment 
[A L R. 4 Mad 302 
L L R, 8 Mad 500 
X L R, 11 Calc 673 
I L R 17 Mad. 17 


See Cabes undeb Sale in Execution c 
Decree— Invalid Sales— N ant o 
J VXlSDICTtOV 


as 288 and 296 (1859 s 218)- 

Constructionof— la* 248 Act VIII ofl859 ‘be 
w ords whom the Court may appoint eppJy not 
08 Jy to the words any other person but alw the 


°2?y to the words any other person but alw the 
officers of the Court. In the absence of the ''oh- 
ordinate Judge it is not competent to the Jud e 
because he it a superior cfficer to perform the duties 
required by a 248 Judoonath RoTt Ram Bursa 
Chattebjee 12WB- 233 


*1m“u lnnI TO>ir Act 1817 


- 83 2S7-320 


Act 1877 


51 mliKiESi?*" " ^"Ot-CUTO 

to Attached Pbopebtt 


See Cases undeb Sale in Execution or 
Decbee 

s 287 289 and 290 (1859 8 240) 


- b s. 278-283 


C ““ 7° ItlACUtu 


See Cases undeb 8 ale in Execution <n 
Decbee— Setting aside Sale— 

Ibbeoulabitt 

— part of on estate —Tbs 

part of an esUte in s 219 Art V 111 of l 4 * n 


■ 280(1050 g o4Qj 

uSE»* a, “ CtA “ 10 Attached 


I>urt of an estate in s 219 Art V III of I** ' 
meaDt the aliquot part of an estate KAliTTSOJoyNO 
Rose r Dlnonath JIulucc 

£11 B L. JL, CO 1DW IL, 431 


2 — Proclamation under 

— Ihe object cf the pnclamation under s. 217 
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DIGEST OF CASES 
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TVTIi PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 ^continued 
i to give notice to intending purchasers not to 
he md^mpnt debtors. Lack I am r MonEsnDASS 
[12 W It. 488 

— e 290(1859 e 249 last para) 

See Site nr Execution of Decbee — 
Bidders LLE 14 Mad 235 
See Cases under Sack in Ex»cution op 
Decs ee— Setting aside Sale— Ibbe 

crusirx 

8 293 

See Sale in Execution op Decbee— Re 
bales LL.lt 6 Bom. 676 

(LLIt 7 Calc. 337 
LLE 18 Calc 635 
I X XL, 12 Mad. 454 
LLR 10 AIL 22 
2 C W N 411 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877) -continued 

8 307 

See Piraun irso 0 

[I L IL 22 Bom 416 
■ • — Vacation — Holiday — Hays on 

ichteh the ojf ce t j open — Off ce day — Payment of 
purchase money for property bought at Court sale — 
The time daring which a Court la cloaed for the 
vacation is not a holiday within the meaning of a 307 
of the Civil Procedure Code (Act XIV of 1682) 
Daya on which the office is open and the purchase 
money for property bought at a Court sale could 
have been raid are office days. BIottbaii 
ItAonrnAin r Bbivbaj 1. L It , 20 Bom. 746 
68 307 308 (1859 a 254) 

See Cases under Sale is Execution op 
Decbee— Re sale 

310 (Act XXIII of 1881 a 14) 


E3 293 307 and 308 (1859 8 254) 


See Cases under Pbe escption 


See Appeal— SAXE is Execution op De 
cbee L L R. 1 AIL 181 

[L I, It. 13 AIL 604 
LL.B 14 AIL 201 


See Cases ujtoeb Sale is Execution op 
Decbee— Ti sale 3 W R 3 

r8W R. Mis 82 120 
7WR 110 
LL R 1 All , 181 


— 8 294 

See Sale nr Execution op Decbee— Set 
ting aside Sals— iBBEOULAnrry 
[0 B L. R. Ap 37 14WH, 405 
L L R. 6 Calc 308 
L Ij.IL 5 Bom 130 675 
5CL.lt 181 
ILL 10 Calc 767 
LLR 11 Calc 731 
LLR 14 Mod. 408 
LLR 11 Bom. 688 
LL.It 22 Bom 271 
4 C vr N 474 

b 295 (1859 83 270 271) 

See Cases under Saxe in Execution of 
Dacbeb— Distribution op Sale fbo 
ceeds 

See Small Cause Coubt Mopussil — 
Juris diction— Sale proceeds 

[LL.IL 0 Mad. 250 


— s 310A. 

See Appeal— Obdebs 

P. 


LE 10 All 140 


See Execution op Decbee— Effect op 
Change op Law pending Execution 
[ILR 21 Calc 040 
LLR.22 Calc 767 
ILK 18 Mad 477 


See Sale tob Abbeabs op Rent— Settings 
aside Sale— Genebal Cases 

[LLB. 23 Calc 303 390 noto 

1 C W N 114 

2 C W N 127 

See Sale in Execution op Decree— Set 
ting aside Sale— General Cases 

[ILR 20 Mad. 168 
L3 U.il 22 Mad. 280 
LIj.IL 23 Bom 723 
LLR 24 Calc. 082 
LLB 25 Calc 218 609 
1C W N., 695 703 
LLR 20 Calc. 440 

3 C W N 283 
See Sale in Execution op Decbee— Set 

tin a aside Sale— Ibregulahitx 

[ILE 21 Mad. 410 
LLR 23 Bom 181 450 
L L. R. 23 Calc. 882 958 
LLR 25 Calc. 703 
1CW N., 135 279 

2CWN 353 


— 8 300 (1859, a 253) 

See *\ilb in Execution op Decbee - Set 
ting aside Sale— Ibbegulabitt 

[LL IL 6 AIL 318 
6 C Ij.IL 181 
L L IL 18 Calc. 33 
L L. IL 14 Mad., 227 


as 311 312 (1850 88 250 257) 

See Cases under Sals in Execution op 
Pbcbeb— Setting aside Sale— Ibbeou 
lab nr 

. The word disallowed in a 312 

of the Cml Procedure Code has no reference to an 
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ClVH/ PROCEDURE CODE ACT XIV 
or 18S2 (ACT X OF 1877)- continued 
order passed on. an appeal but refers to the dis 
allowance of ths objection by the Court before which 
the prrceedmgs under s 311 are taken Mahomed 
Hossein c Purundue Mahto 

[LLR., 11 Calc, 287 

e 312 (1858 s 257) 

See Eight op Suit— Sale in Fucrnof 
op Decree 11 W R 207 

[12 W R 41 
LL.E.,3 AIL, 112 208 554, 701 
Lli-R 14 Calc. 1 8 
I Ji R. 10 Bom , 218 

1 XietterB Patent 1665, 

SS 15 and 30 — CIs. 15 and 36 of the Letters Patei t 
of the High Ccurt must be treated as qualifying 
s 257 of Act \ III of 1859 Kox Nanditat Mahata 
r UrQuhart 

[4B Ij.IL A C 181 13 TV R., 209 

2 Application of — S 2o7 

Act \ III of 1853 applied only to salts held after 
that Act came mto operation Abdool Hid c 
Lalla howAn Rot 1 W R 204 

8 313 

See Cases under Sale in rxrcxmoN o? 
Decree— Invalid Sales— Want op 
Saleable Interest 

a 315 (1869 s 268) 

See Cases under Sale in FtecutIon op 
Decree— Settino aside Sale— Piohts 
OP PDBCHAStKS— RSCOIEHY OP PtTB 
CHASE MONET 

See Small Cause Court Mofubsil— 
Jurisdiction— Fubchase money 

[I LR 11 MatL, 269 
b 310(1850 s 260) 

See Registration Act 1877 a 17 (18G6 
1871 a. 17) IL.E. 3 Mad 37 
[10 Bom., 435 
12 Bom. 247 
7 C L R. 116 
21 W R., 349 
11 Bom, 210 
ILR 2 AIL, 383 
LLR 6 AIL, 84 688 
2- Ij.IL 6 Cfllc., 223 
I. Jj. IL 9 Calc. 83 
I.L.1L 4 Bom 165 
1. L. IL 8 Bom. 377 

Fee Saie in Execution op Decree— 
Intjjid Sales — Decrees barred by 
Limitation I. X>. IL 7 Calc. 01 
[L L. IL 11 Calc 376 
F/e Cases under Sale in Execution op 
Decree— F nciufeis Title op— 

Ceetipicatej OP SAIE. 


CIVIL PROCEDURE CODE, ACT XlV 
OF 1882 (ACT X OF 1877 )~ cot>Unued 

Certificate of sale Applies 

tion for— Court Fees Act J870 $ 6 —An ipphci 
tion by an auction purchaser fora certificate of ule 
need bear no stamp since by g 316 of the Cml Prece 
dure Code it is not even required to be in writing 
Hira Ambaidas r Tekchand Aueaidas ' 

[IIR 13 Bom, 670 

a 317 

See Cases under benajh Transaction— 
Certified Purchase rs— CiEil P £ o* 
cedube Code, s 317 


e 320 

See Collector I L It, 11 Bom. 473 
[I L IL, 9 All 43 
L L R- 16 AIL 1 

See Execution op Decree— Transfer op 
Decree for Fxecution and Pow™ 
op Court etc I L It 7 Bom. S3J 
[I L R 7 AIL 407 
I X. E. a Bom 301 
XL.R.llBon 1 478 

See Rules made under Acts. 

pL.IL 18 333 

I L XL 12 AIL 864 
ILB 23 Bom., w 1 

— fis 323, 322A and322B 


Execution op <.7.1 

r Collector X . L B. 18 Alt, 3 

[I. L, R 20 All, 426 

• as 326 A, 326-Exeeution of de- 

cree — limitation — Execution at to tmmoreaoief^ 


till* obtained In 1874 & decree tor m™ 1 / , .. 

defendant In 1 879 by an order undtr ». 3 . 

Code of Cml Procedure, the immor«»ble prepay 
the judgment debtor was placed under the 
meut of the Collector Before this order wa ^ 
and during the period when the judg-wcni-u^ 
pro rat, £.. m et.ruc of tho Co";*;, 
application* for execution were made by ® ,, 

holder*. Finally, in 1896 about ten 
la*t preceding application the deere^holdir* PP 
for execution of their decree shortly * „ ,i t L 

peity had been released by the Collfetfr Ar ^ 
a. r^nrd* the Immoveable property of thejn^n^ 
debtor* against which execution w** , 

application wa* not barred by limitation .rrttojt 
the decree bolder* had no remedy 
that property until the Collector'. 

touoO ‘onpiLiltDifo 

a 320(1850 a 244). 

See Execution o' r ’ ,c ”* 7/1^313 
by Couxcro* I.L.IL, 18 Au- 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877) -font. 

See Execution op Dicbee— Stay op 
Enamor 1L.E 2 AIL 850 
[ILE. 0 Calc 290 

L Arrangement leaving 

property in execution in possesaion of 
judgment-debtor — Act Till of 1S59 t 244 — 
t- 241 of Act VIII of 1839 admits only of & temporary 
alienation of land, and not of anairancernent by which 
possession u left with, the judgment-debtor eubject 
to a payment by yearly instalment*. KAsniELALe 
A he ee J an 2 N W., 347 

2--- ■ ■ Arrangement for instal 

ments extending over twelve years.— Where 
a Collector recommended that the lands of a judgment 
debtor should be exempted from auction sale and that 
the judgment-debt should be satisfied by money 
instalment* extending over a period of twelve years 
and the Judge on the matter being referred to 
the Civil Courts for sanction and approval, m 
sending the proceeding! to the Munsif intimated that 
the arrangement w&a a proper one and the Munsif in 
hia order referred to this opinion of the Judge — 
Held that the recommendation of the Collector 
ehonld have been dealt with by the Court executing 
the decree in the exercise of it« own judgment and 
not in deference to the opinion expressed by the 
Judge who exceeded his jurisdiction in interfering m 
the matter The arrangement proposed by the 
Collector was not one which could be proposed or 
accepted under the terms of e 244 of the Civil Procc 
dure Code Muttba Pzrshad r Bampebsiiad 

[HIT W 3& 

' ■ ■' bs 328-335 

Set CA3B9 under Resistance on Ob 
STBUCTION TO EXECUTION OP DECREE 

b 328 (1859 b 220J 

See Cases under Resistance ob Ob 
btruction to Execution op Decree 

b 332 (1859 b 230) 

See Cases under Onus op Proof— Fos 
session and Pboop op Title 
See Cases undek Pesistance on Ob 
BTBUCTION TO EXECUTION OP DECBEE 
Application under— 

See Coubt pees— Act XV I op 18G7 

[4 B L. R F B 04 
- ■■■ — ■■■ Order rejecting applies 

tion under- 

See Appeal- Obdebs 

[22 LE AC 303 note 
W B, 1804 Mis 24 
1 W E. 140 
5 Mad., 183 
13 W B 204 
21 W R h 39 
ILE 18 Mud., 127 
ILS 21 Bom 392 
ILE 22 Calc 830 


CIVIL PROCEDURE CODE ACT XIV 

OF 1882 (ACT X OF 1877) -continued 
b 330 

See Attachment — Attachment op Per 
bon I L B 7 Calc 10 

[I L R 11 Calc 627 
I L R. 8 Mad. 276 603 
LLR 10 Calc 85 
I L R. 9 Mad 00 

See Surety— Liability op Surety 

[LLR 13 All 100 
LLE. 14 Calc, 767 
LLR. 15 Calc. 171 
X.L.R. 10 All 37 
LLR 19 Bonn, 210 

b 837A 

See Abbest— C rm, Abbest 

[LLR 22 Bom. 731 031 
2 C W N 688 

See AppeAl-Decbees 

[LLR. 21 Mad, 30 

b 339 (1859 s 270) 

See Cases under Subsistence Money 

b 341 (1859 s 278) 

See Attachment— Attachment op Fbr- 
Bon I L R 7 Bom 100 

[LLR 8 Mod. 21 603 
I la R. 12 Calc 062 
I L R 20 Calc 874 
I L R , 23 Calc 128 

See Contemit op Court — -Contempts 
Generally LLR 4 Calc 065 
See Casks unteb Subsistence Money 

1 Release of judgment- 

debtor — Confinement n Court house — Where the 
warrant of committal to jail has been made out the- 
d scharge of ihe defendant whilst in confinement in 
the Court 1 ousc for non-payment of the instalment of 
subsistence allowance is a discharge from jail within 
the meaning of a 341 of the Code of Civil Procedure 
Act XIV of 1882 Timapa SnANBnoo r Manesh- 
vab Kashi I L R. 9 Bom 181 

2 Decree— Freest on—Arrett 

— Aon payment of tulsutence money—Ducharge— 
Se-arrest — The discharge of a judgment-debtor 
before imprisonment on account of the non payment o£ 
the subsistence money for the debtor u no bar to the 
debtor being re- arrested. Sueba r Yenvata 

[LLR 8 Mad. 21 

b 342 (1859 b 278) 

See Contempt op Coubt— Contempts 
Generally L L R. 4 Calc 055 
See Execution op Decree-Effect op 
Change op Law tendeno Execution 
[LLR 2 Bom 148 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 18 Hi-continued 
See Imprisonment 

[LL.H 13 Mad. 141 

•See Cases under Subsistence Money 

8 344 (1859 sb 273 280) 

•See Cases under Insolvency — Insol 
vent debtors under CrviL Procedure 
Code 

— ss 344 360 (Ch XX) 

•See Deputy Commissioner op Akyab 

[I L E 4 Calc 04 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877 ^continued 
See Ca9es under Limitation Act 1877 
Aets 171 171A 1711? 

See Cases under Parties— Substitution 

Op Pasties 

s 367 (1859 s 103)— Ihspute as ta 

claim to represent deceased plaintiff" — Per Canon 
(Shepherd and Best JJ) — A dispute within the 
meaning of Civil Procedure Code b 367 *need n t 
be between persons claiming to represent the dc* 
ceased plaintiff Subbatya c Samin ad attar 

pLK.,18 Mad, 496 


See Cases under Insolvency — Insol- 
vent DEBTORS UNDER ClVIL PbOCEDUBE 

Code 

— s 349 

See Attachment— Attachment op Per 
bon X I» R. 11 Calc 451 

piiR.12 Calc 652 
I L Jl 8 Mad 503 
I L R, 12 Rom 46 


- 6 350 (1859 b 281) 


•See Cases under Insolvency— Insol- 
vent Debtors under Cmi Pbocedubb 
Code 

s 351 (1859 b 281) 

See APTEAir— O rders 

[I. L. R 2 Mad 219 
txt> „ „ , * ** E 4 Calc 888 
X L. R 6 Cal a 168 7CL.R 282 
I L R 5 Calc 719 0C L R 135 
I L R. 11 Mad 138 
I L R., 15 Mad. 89 

^ee CAses under Insoetenct — Insol 
ventDedtoe3 under Civil Pbocedubk 
Code 

: — 0 057— Insolvency — Execution of 

decree— Limitation — S 357 of the Code of Civil 
1 recednre provides a limitation of it* own and in sub 
ititntion fir tbe limitation provided for the cxccn 
tlon of decrees by the Limitation Act 1877 Lal- 
man r Gopi Nath X L. R 19 All 144 

B 304 (1859 B 101). 

See I imitation— Question op Limit* 
tion XL.R 12 Calc , 642 

See Parties— Addino Partus to Sms 
— Defendants 

[X Ij. R. 12 Calc 642 


— b 065fl850 bs 102 377) 

See Cases under. Abatement op Suit 
•S ee Cues under rrecunoN OF Decree 
MNTAin 2" “ XS ° A0US3Z JiMI 


8 368 (1859 s 104). 

See Limitation Act 1877 arts 171 
171A 171B X L R 8 Bom. 26 
[I X R U Calc* 694 
I L R 7 All, 734 
XL.R 10 Bom., 663 
XL R 7 Bom* 373 
XL.R 9 All US 
XL.R.10 All, 260,294 

See Limitation Act 1877 art 175C 

[L L. R, 16 Bom. 27 

See Parties— Substitution op Pabtiss— 
Respondents X L. R 4 Bom., »w 
(XL R. 0 

I L.R,8Msd,30O 

XL.R 11 Calc., 694 
X L. R, 8 
X L R O AJl 447 
X L R 10 All 233 
I L R 11 AIL 403 

b 372— Construction of— 

pen J — The words pending the wit in *• 3 ‘ 
relate to a suit in which no final order has been 
Cocool Crowder Gossamee r ADunnsTBiio 
Oenebal op Benoal „ 

[X L. R, 6 Calc. 726 6 C X R, 

b 373 (1859 b 07) 

See Apteal — Decrees „ 

CX X. R, 8 AIL .8» 
XL. It. 18 Calc 3-2 
X L. It MAIL. 1 ®® 

X L. R MAIL# 
XLR 17 AIL .gj 
XL R S7C^c 

4 C V? IL 41 

See Execution of Decree— ArriiCATio* 
FOR LxzCUTlON AND I on EE OF C< C»I 
[I. LIi,18 Calc-, 402 616 

LL.E 15 Mad, -40 
X L. Jl., 12 AIL 179 SM 
ILL 15 Bom., 370 
LL.R 17 AIL 106 
L. It. 221. A- 41 

its Casts under \\ ithtrawal of ScV 
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CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)— continued 

8 374 (1859 a 97) 

See Limitation Act 1877 ART 179— 

NATURE OF ArrLICATION— GENERALIT 

P L R. 8 Bom 681 
LIB 7AU 359 
25WR. 108 
UE 10 Bom, 62 
LLR 10 All 71 
See Cases under TV muOTii of Suit 

— 375 (1859 b 98) 

See Cases under Compromise— Compro- 
mise of Sens cyder Citil Procedure 
Codr 

See Practice — C m Cases— AppidatitS 
P L.R. 7 Bom 304 
See Practice— Citil Cases- Consent 
Decree 6 C U R. 464 

Set Specific Performance— Special 
Cases LL.B. 13 Mad. 316 

bs 377 379 

See Practice— Citil Cases— Payment 
out of Monet deposited in Court 

P. L R. 20 Calc 708 

b 380 (1859 tm 34 35) 

See Cases under Security for Costs— 
Suits 

383 384 385 (1859 8 176) 

See Commission— Cittl Cases 

p Hydo 88 
20 W R. 253 

BS 387 391 (1859 s 177 )- Act 

7 III of 18o 9 9 177 — A afire Prince or State tn 
all a ce — K njdom of Ava — The kingdom of Ava 
was not the territory of & Native Prince or State m 
alliance with the British Government within the 
meaning of a 177 of Act VIII of 1859 Aoa Mo 
ii A ini ed Jafefr Tzhrani « Mirza Naziruila 

[2 B L R. A. C 73 10 W R 385 

ss 389 390 (1859 B 179) 

See Commission— Citil Cases 

[2 B L R. A C 73 
BBL.B. 252 
8 BLB Ap 102 
I L R 26 Calc 691 

as 392 393 398 309 (1859 

8 180) 

See Cases under Ameen 
See Cases under Evidence— Citil Cases 
— Reports of Ameen and other 
Officers 

See Cases under Local Intestioation 
See Light op Sure— Costs 

P L It , 4 Mad 309 


CIVIL PROCEDURE CODE ACT XIV 
OF 1883 (ACT X OF lQT7)-conttnued 

bs 394, 395 (1859 s. 181) 

See Account Suit for 

p L R 8 Calc 754 
I L R 7 Calc 654 
See Appeal— Decrees 

P L.R. 12 Calc 209 273 275 
ILE 19 Cole 463 
I L R 18 Mad 73 
ILE.23 Calc 279 
ILB.24 Calc. 725 
1 O W N 374 
See Commissioner for taking Accounts 
[0 Bom A C 149 
1 Mad 1 418 
3 K V 217 
I L R 3 Mad 259 
10 V B 14 
L R II A 346 
See Execution of Decree— Mode of 
Execution — Partition 

[ILB.10 All 194 
Sea Cases under Partition 

as 401-415 ( 1859 , B9 . 207-310) 

See Cases under Limitation Act 1877 
b 4. 

See Cases under Pauper Suit 

b 417 <1859 b 17) 

See Cases under bs 37 38 

8 418 (1850 b 28) 

See Cases under Plaint— Form and 
Contents of Plaint 

8 424 

See Collector I L R 3 All 20 

P L R. 11 Mad* 317 
ILK. 13 Bom 343 
See Parties— Parties to Suits— Got 
ernmenT I L R. 9 Calc., 271 
See Public Offices 

P.L R 14 Bom 395 
See Subordinate Judqe Jurisdiction 
op LLB 21 Bom. 754 778 
P.L.R. 22 Bom. 170 

L Suit against public officer 

— A at ice of action Form of — In a an it against the 
Deputy Magistrate of A and the Deputy JIa-utrate 
of B for damages for having in had 6 . 1 th and malici 
ously canscd the plaintiff to he confined in hajut, tho 
plaintiff served a notice undY a. 421 of the Civil 
Procedure Code on the defendants to the effect that 
the Deputy Magistrate acting in concert with the 
intention of oppress ing- the plaintiff had wilfully 
improperly and ille-slly kept him in hajut an! 
thereby caused him injury Held that the notice 
sufficiently stated the cause of action within the terms 
of a 4-1 of tho Civil Procedure Code it not bang 
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CIVIL PROCEDURE CODE ACT XIV 

OP 1882 (ACT X OF 1877 )-contmued 
necessary that a notice under that section should be 
read with the strictness with which a plaint should be 
read in regard to the statement of the cause of action 
Pabbutti Cheeun Mozooudae t- Lobin Cji under 
Sen 13CRE 195 

2 — — — - — - — Suit against an officer of 

Government — Bombay Ct ri l Courts Act (XI Vof 
1889 J j 32 —Suit ex contractu.— Notice suit — 

S 424 of the Civil Procedure Code (Act XIV of 
1882) which requires notice to be given to a public 
officer two months before the institution of a suit 
against him does not apply where the suit is one 
tx contractu. Shabttnsbah Begum v Ferguuon J 
L Jl 7 Calc 499 and Maneklal v Municipal 
Commissioner for the City of Bombay IBB 
19 Bom 407 referred to Rajsial Manisciiind 
c Jl Atrsi A nt ANYABA I. E. R. 20 Bom , GB7 

3 — . Suit against publio officer 

in respect of acta done by him in his official 
capacity— Notice of sud—Smtfor damages against 
a public officer— Trespass— Misjoinder of causes of 
action — Amendment of plaint— The plaintiff sued 
the defendant a public officer to recover damages 
for two distinct act* (in* wrongful arrest and 
trespass) alleged to have been illegally and mah 
cioasly done by the defendant on two different 
occasions and claimed one lump sum as damages 
for both the acts no permission to amend the plaint 
was asked for in the lower Court On the 2lst of 
October 1895 the plaintiff instituted this suit having 
on the 18th of September 1895 served the defendant 
with a notice under s 424 of the Civil Procedure 
Code (Act XIV of 1832) Meld that the former act 
(«' the plaintiffs arrest) was an act done by the 
defendant in his official capacity and was clearly of 
the hind contemplated by s 424 of the Civil Proce 
dure Code under which two months notice to the 
defendant would be necessary previous to the msti 
tution of the suit and that the auifc was rightly 
dismissed by the lower Court for want of such notice 
‘Shahunsbah Begum v Pergusson I L It 7 Calc 
499 distinguished. Qua: re -Whether the latter 
act (eiz the trespass into the plaintiff s house) on 
the allegations in the plaint was an act done by the 
Magistrate in his official capacity and whether a 
notice under a. 424 of the Civil Procedure Code 
would be necessary previous to suing for damages for 
such an act Meld further that as the two acta 
were mixed up together in the plaint and one lamp 
Bum claimed as damages for both and as no pcrmia 
aion to amend the plaint was asked for in the lower i 
Court so as to convert the suit Into one for damages 
with reference to tbe trespass only the plaint 
ought not to be allowed to be amended on appeal to 
the High Court Jogendba barn Rot c Prick 

[LLlt. 24 Calc, 684 


. 4 “ _ Butt against the fie ere 

mry of State for India in Council— A otice — 
fuihc IMmanJ. Secocery Act ( Bengal Act VII of 
J8S0J si 8 9 20— Sale for default in payment of 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877) -continued 
costs of reals mg Government re rente — S 424oftbr 
Civil Procedure Code provides that A o smt shall be 
instituted against the Secretary of State iu Council 
or against a pubhc officer in respect of an act pur 
porting to be done by lum in his official capacity 
until tbe expiration of two months next after notice 
in writing has been in the case of the Secretary of 
State in Conned delivered to or left »t the office of 
a Secretary to the I ocal Government or the Collector 
of tbe District etc. The plaintiff had instituted * 
suit against the Secretary of State for India in Coin 
cil to set aside a certain sale of the plaintiff s pro- 
perty (possession of which had been given to the pur* 
ehsser) but had not given bun the notice present™ 
by s. 424 of the Civil Procedure Code The fint 
Court (Amber Alt J ) gave the plaintiff a decree 
Meld on appeal (reversing the decision of AllEER All 
J ) that whether or not the words in respect of *a 
act purporting to bo done by him in his official 
capacity relate only to a public officer and not to 
the Secretary of State no suit whatever it maintain 
able against tbe Secretary of State unless the notice 
prescribed by s 424 of the Code of Civil Procedure has 
been given and that therefore the present suit cou! 
not be maintained Secretary of State to 
India in Councii r JUjxucei Dm 

[I Is. R, 25 Calc. 233 


■ b 43L 


See Foreign Court Jcdomfstoe 

IXL.R 22 Calc. 233 
1 L.R. 21 LA. 171 


[L L. R 11 Calc 17 


See roEEKJN State 


8. 432(1869 b 17 para 4) -Soil 

by independent Prince m Court i» British 
liecogntzed agent for institution of **" ' 

Procedure Code s 37 — Signature and tenjicaton 
of plaint — S 432 oi tbe Cml Procedure Code «*» 
not prevent the institution by an in dependent p i 
of . .o.t 1» . Court m BnM Io<h» ;» ta «” ‘ 
and through a recognized agent otter than P* 
pointed under that section Beer CbundER Al 
KTA V ISHAN CHDNDER BpBDHCN 

[LL.lt. 10 Calc. Id* 

Maharaja of BnARirtrn^ 

- SB 432 433 


See Jurisdiction of CiTtt Com— 
FOREIGN and AaTIYE PCIES* 

p.ItR 8 Bom. 415 


See Jurisdiction or Cirtt Com?— 

1 3 C L R* 417 

26 W It-, 404 407 
22 C L.R 473 
LLB,8 Bom., 41& 
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CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1877 )-conttnued 
2 PAniES TO SUIT — continued 

See Res Judicata— Competent Corat 
— General Cases 

P L. 15 Mad. 494 

B 434. 

See Foreign Corat Judgment op 

[LLR 6 Bom. 292 
L L R- 14 Calc 543 
I. L.R. 22 Calc 222 
IfcR 211 A 171 

. i B. 435 (1859 b 26 para 6 and 

a. 28 para. 2) 

Set Plaint — Verification and Sio 
nature I L.R 21 Calc 60 

[X. R. 20 r A 139 
I. L R. 18 All 420 

B8 440-464 

Set Cases under Minor 

B 443— Effect of tection on ts "4 and 

76 of the Code of Ctetl Procedure — Service of 
tummom on a minor — Ss. 74 and 76 of the Code of 
Cinl Procedure are controlled by s 443 of that Code 
Jatindba Mohan Pod dab r Sbivatr Rot 

[L Ik R. 26 Calc 287 

8 482. 

See Cases dndeb Compromise— Compro 
wise op Shits under Ctm Pbocedurb 
Code 

b 483 (1859 b 81) 

See Cases under Attachment — Attach 
mint before Judgment 
S ee Attachment— Liability tor 11 bong 
pul Attachment 

[LLE 17 Calc 438 
L.R 17 LA 17 

88 484 487 (1859 s 83) 

See Cases under Attachment — Attach 
WENT BBPOBB JUDGMENT 

BS 485 486 

See Limitation Act 1 877 * 15 

[LL.E 14 AIL 102 
I L. R 17 AIL 108 
Ii E, 22 L A 31 

8 489 (1859 b 89) 

See Attachment— Attachment before 
Judgment Bonrke O C., 139 

[0 Mad. 135 
IN W 172 
2 N V7 n 385 
L L. R- 20 Calc. 631 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OF 1877) —con tinned 
2 PARTIES TO SUIT — continued 

491 (1859 s 88) 

See Compensation— Ciuil Cases 

[3W R Mis 28 
8W R Mis 24 
I L. R 18 Bom. 717 

8 492(1859 a 02) 

See Cases under Injunction— Under 
Civil Procedure Code 

— b 493 —Temporary mjunetto ft — 

Other injury — The words or other injury in 

» 493 of the Code of Civil Procedure do not include 
act* of trespass upon property Dabab Ruab ® 
Oomti Ruab L L R 22 AIL 449 

e 503(1859 a 243) 

See Cases under Appeal— Management 
op Attached Property 
S ee Cases under Appeal — Recpivers 
See Casks under Manages op Attached 
Property 

Set Cases under Receiver 

605 

See Cases undhr Appeal— Receivers 
See Cases under Recbivbb 

-B 608 (1859 b 313) 

See Cases under Appellate Court— 
Exercise op Powers in various 
Cases— Special Casks— Arbitration 
Pepbbbncb to 

See Arbitration— Reference OR Sub 
mission to Arbitration 

[1 Ind. Jut O S 130 
1 Mad 108 
2 N W., 419 
1 Agra Rev 49 83 
1 B L R S N 11 10 W R. 171 
LL R 23 Bom. 629 
LL.E 27 Calc. 81 
4C¥K,92 

BS 608 526 (1859 eg 312 327) 

See Cases under Arbitration 

— b 521 

See Cases under Arbitration— Awards 
— Validity op Awards and Ground 
pob betting them aside 

s 622 (1850 b 325) 

See Cases under Appeal— Arbitration 
S ee Cases under Arbitration— Awards 

— 89 6 2 5 528(1859 a 327). 

See Cases under Arbitration— Private 
Arbitration 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877) —continued 

teen dismissed one of the plaintiffs appealed and the 
sale was set aside Held that the decision mnst be 
considered as setting the sale aside as to the whole of 
that share although the other parties did not appeal 
lyAQAB v SHCRIUIOOILAn 20 W It, 77 

10 ■ ■ — — — — Appeal by ahenee 

of Hindu widow — Suit by reversioner — In a suit 
by the ret ersioners against a Hindu widow and her 
patmdar impugning the act of the widow in granting 
the patm as an act of waste prejudicial to their 
interests and claiming to set aside the patnt as in 
valid and obtain immediate possession a decree was 
granted against both defendants Held that under 
a 337 of the Civil Procedure Code the patmdar had 
such an interest as would entitle lnm to appeal 
against that part of the detree which regarded the 
rights of the widow as well as that part which affected 
himself Hubby Kissen J)oss t I, all Soovdfb 
D oss UncLJur O S 32 

Lall Soovdeb D0S3 c Hubby Kissek Doss 

[Marsh. 113 1 Say 339 

17 Power of Appel 

late Court to reverse decision as reyards person not 
party to the appeal — In a suit against A and JB for 
the recovery of the possession of property the Court 
gave a decree against A and in favour of B The 
plaintiff appealed from that part of the decision which 
was in B s favour Held that the Judge on appeal 
had no jurisdiction to reverse the decision of the 
Court below against A he being no party to the 
appeal Hubbo Cbundeb Por t LaXecuukd 
Ba\-ebjee Marsh. 258 2 Hay 48 

Lula Rasisueun Laxl t Lokehas Kooeb 

[18 W R 39 

18 ■■ Original decree 

nialing liable one defendant out of several — In a 
suit by A against B and C in which a decree was 
given against B alone — Held that C could not 
be made liabh cither on the appeal of B or on the 
cm appeal of A to B e appeal Gheesh Chundek 
Sindh t GouehohuP Banebjee 7WR40 

19 Be ter sal of de 

tree on appeal by one defendant — A and _Z? were 
sued on a joint liability to pay rent A did not 
defend B did and a decree passed against both B 
appealed. Held that it was competent to the Judge 
on appeal to reverse the decree on the ground that 
there was no jcint liability hut that B occupied a 
separate estate at a separate rent Lukiiee Kaj>t 
Seiv r r ampetal Dosa 

[Marsh. 281 2 Hoy 288 


20 — • Mam ground o, 

de ret affe t ng all defendants —The plaintiff snec 
ou a mortgage bond executed by the first defendant 
The sew id defendant who chimed the property 
under a mortgage from the first defendant was a 1 
wilted a A feo hr t on lu* r wn application but after 
wards exelo led fnm tl e nit B f re tl is was done 
he had incurred certain costs which by the Muatif i 


CIVIL PROCEDURE CODE, ACT XTV 
OF 1882 (ACT X OF 1877)— continued 

decree he was ordered to bear himself Upon appeal 
by the first defendant the Cml Judge found that the 
mortgage bond sued upon was not proved dismissed 
the suit and ordered the plaintiff to pay all costs 
those of the second defendant included. Held that 
under s 337 of the Civil Procedure Code it was 
competent to the Civil Judge so to modify the Jdun 
sif s decree as the main ground of the whole decision 
— n- the validity of the mortgage bond— affeetea 
all the defendants in common, and the appeal ot tee 
first defendant and the decision of the Appellate 
Court had referen ce to that common ground. 1 eEBA 
BALU VlBABAUAYA Ee»PI V ABDUL K»ADIB 

[4 Mad. 28 


M - Suit on bond— 

Appeal by one of several defendants — In ® » n 't 
recovery of R300 due on a bond the defendants 
denied the execution of the bond and the receipt of 
the consideration The Court of first instance decreed 
the suit which on appeal by one of the defendan 
was dismissed. Held that under s 337 Act V III oi 
18oD the Judge had no power on appeal by o 
defendant to set aside a decree against the otn 
Sbibam Guatae t Bbajaaiohan Ghosal 

[3 E I. It. App 41 11 W B. 449 

EUGonootArrn Iewqt v Stvatvons 

[Marsh., 100 1H», 1» 

- Any ground com 


man to all the plaintiffs or to all the 
Appellate Court Power of— S 644 of 
Civil Procedure Code presupposes a common groo 
of decision affecting property w which both tn 
who have appealed and those who have not sppoa 
have an interest direct or indirect Thus a Du 
Jndge has no power under this section to revers 
decree of a lower Court given for a plain 
favour of a defendant who did not appro! an 
respect to property in which the other de en 

who did appeal disclaim all interest Sriramlt 

v Brag a Mohan Ohosal 3 B L B j ojg 

Appa Jlau v Balaam I L B i-3 Ma 
cited and follow ed Seshadrt v Kmshnan _ 

8 Mad 192 and bagamma v Subla I ■“ * 

Mad 197 distinguished HcssAW f “ 0 _g 
Khah I L.B 17 Mad. -t>° 

33 — Inter oeno r-~ 

Parties— Appeal — Decree set aside on ‘’IV*® . 
one defendant -DCS the xamindar brought » 
suit against B a raiyat for recov ery ^ rent 

valued below HlOO B set up in defence that inert 
was not payable to D C S but to N C A t 

undar b C A who claimed under a mokpra 

and alleged that he was in receipt of the rents i. 

the raiyat s was ipadc a party under s <3 A tt4 

18u9 The JInnsif passed a decree In faV ^ brsr d 

plaintiff On appeal by \ C A 

and decided by the Subordinate J 0 ,?® 0 - t r 0QT t 

by the District Judge the decree of the fi" , 

was revered and the eu.t dismissed- 

to the High Court -Held that H C A was F» T* 7 
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C1VTI, PROCEDURE CODE ACT XIV 
OF 1883 (ACT X OF 1877 )— continued 
tnade a defendant to the suit and that lie conll 
prefer an appeal from the d -ere of the Court of first 
instance and that the Ccurt of Vppcal could on his 
appeal set aside the whole decree D ATAii Chanij 
San or c \abin CnAiron* Adhikaei 

[8 R L. R. 180 10 IV R , 235 

24. — Sut against 

agent and surety — In a suit for collection papers and 
inonejs against a gomastsh and his surety s dome 
was given again t the gemastah and tlio surety mas 
absolved from liability Plaintiff appealed to make 
the surety liable and the Jndge on appeal dismissed 
the claim against both defendants Held that as 
the decision of the first Court did not proceed on 
a ground common to the two defendants the Judge 
was wrong id reversi g it as against the gomastah 
Exti Mohisee DebiA t Jabeb ^thcau 

[6 W R Act X 62 

25 — Substantial 

change <• suit — Alteration or reversal of decree 
where only tome defendants are made part e* — 
Where a suit at the time of institution within the 
jurisdiction of the Court in which it is brought has 
undergone a snbBtantial change and become a suit 
wh ch by law requires the order of a superior tnbu 
nal for its hearing iu the original Court and such 
order has not been obtained plaintiff cannot subse 
quently on appeal be allowed to revert to the original 
form of the suit for the purpose of upholding the 
lower Court i judgment as far as regards the original 
defendant so that in an appeal to which onlr the 
original defendants were made parties the Court 
refused to reverse or alter the decree Bctnzo Dass 
r Bcxnxo DA88 3 IT "W , 199 


28 Persons not par 

ties to proceedings «*» appeal not Sound ly the 
result of those proceedings — Decrees m three 
separate soils for the partit on of a certain estate 
having been referred to the Collector of Patna gin fir 
eseeut on under tbe Civil Procedure Code (Act XI\ 
of 1682) s 2C5 B and R (brothers of the first 
appellant) who were parties to the suits objected to 
the Collector’s mode of partition and applied to tho 
Crnrt to set aside tho Collector’s scheme and to 
direct a fresh partition The Subordinate Jud^e 
of Vengurla granted the application and set aside 
the partition ordered by the Collector Against this 
order V mho was plaintiff in one of the suits 
appealed to the District Court and In the appeal 
he made B alone the respondent Tho District Court 
reversed the order cf the Subordinate Jud<-e and 
upheld the order of the Collector Thereupon B 
preferred a second appeal to the High Court against 
the decision of the District C >urt To this appeal 
neither Jt nor his brother the present appellant were 
made parties The High Court having confirmed the 
decision of the District Court proceedings were 
taken to carry out the partition accerdin-* t> the 
C licet or s original scl cine The appellant oh 
jeeted ou tho ground that the Collector’s scheme 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF lB77)-cont,nued 
had been set aside by the Subordinate J ndge and 
that the npp llant had not been a party to 
the proceedings in either of the Appellate Courts 
He contended that lie was therefore not bound 
by the decisions of tbe Appellato Courts and 
that the order of the Subordinate Judge setting 
aside the partition ordered by the Collector was 
still in force so far aa he was concerned He 
therefore applied that tho property should be 
divided in accordance with that ord r His appli 
cation was rejected by tho Court of first instance 
as time bam il inasmuch as more than a year had 
elapsed smeo the date of the order of the Subordinate 
Judge and during that time the applicant had taken 
no steps to enforce the order On appeal the Acting 
District Judgeconfirmcd the orderof the lower Court 
holding that the order of the Subordinate Judge was 
no longer in force having been set asutfl by tho High 
Court On second appeal to the High Court — Held 
that the appellant was not bound by the final decision 
of the High Court The original order being m his 
favour ho cculd not be deprived of the benefit of that 
order without having tho opportunity to defend it 
Lot haling beena party to the proceedings in appcai 
be was not affected by the result of thoso proceedings 
Where there are several respondents before the 
Court of first appeal though one of them may 
represent his fellows in a further appeal he cannot 
represent a person i ho was not his corespondent 
and against whom therefore no decree could have 
been made on a point common to the two or on any 
point at all Dev Goi’AL Satani r Vasudev 
\ itjial Say AST ILK. 12 Eom. 371 


27 Appeal on full 

Court fee from de ret dismiss ng suit in part — 
Remand of whole cate though no cross appeal or 
object ons preferred — Dismissal of whole suit on 
remand — High Court competent an second appeal 
to consider cal diti/ of remand order not specially 

appealed — Civil Procedure Code ss 644 561 

A plaintiff whoso suit had been decreed in part 
appealed from so much of the first Court s decree as 
was adverse to him and stamped his memorandum 
of appeal with a stamp which would have covered an 
appeal from the whole decree The defendant did 
not appeal or file cross-objections The lower Aprel 
late Court remanded the whole case to the first Court 
under a CC2 of the Civil Procedure Code the 
plaintiff not appealing under 8 E8S (28) from the 
order of remana The first Court then dismissed the 
whole suit and on appeal by the plaintiff tLe lower 
Appellate Court confirmed the decree On a second 
appeal to the High Court — Held (i) that tho High 
Court was competent to consid r the validity or pro 
pnety of the ord r or remand though it had not been 
specifically appealed against; (u) that the <rd-r of 
remand was ultra ci ret so far as it related ta that 
part of tho first Court s d cree which was favourable 
to the plqintiff tl e bwer Appellate Court n t Laving 
junsdicticu in the absence of any appeal or object* ns 
by the defendant to disturb that part of the decree 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 18S2 (ACT X OP 1877) —continu'd 
Per JtimrooD J — ^ 5-1 1 had no application to the 
case that section relating tnly t> cases where one or 
in re of the partus arrayed cn the same side appealed 
a~ams* a decree passed on a ground commf n to all 
and net to cases where tithet of two opposite parties 
appealed from a part of the decree upas Court fee 
snlficient f r an appeal from the whole Moheshur 
^ ay y Bengal Gorernme it 7 Moore's I A. 2S3 
Forbes v Ameeroonista Begum 10 Moore 1 a J A 340 
and Mu Itkun Lai v Sree Kxthen Sing 12 Moore 1 a 
I A lo7 referred to Cheoa Lai, r BADriLAir 
£X.X> E. 11 AH 35 

28 — Appeal ly one 

of several plaint jfs claiming under a joint right 
—Decree «» such appeal binds other co plaint ffs 
although not partita to the appeal — Procedure — ■ 
A and B hrru 0 ht a suit against C and obtained a 
decree awarding a part of their claim B appealed 
and the Appellate Court reversed the decree and re 
jected the plaintiff s claim altogether Subsequently 
A win had net ] lined in tho appeal applied for 
exeeuti n of the en„inal decree Mel i that although 
A had not been a party to the appeal he was bound by 
tl e dtcisi li of the Appellate Court and was not cn 
titled to talc out execution Babaji Dhovdsiiet r 
Coileotob op Salt Revevitb 

[I L R- II Bom. 696 


29 Poxeer of Appellate 

Court to alter decree on appeal by one party — 
Madras Ctttl Courts Act 1873— Jurisdiction of 
Munsif— Suit f r partition and meane profita — If 
sued Sand others for partition of a sliareof certain land 
and claimed mesne profits from other defendants nho 
were tenants of the land. S obtained a decree 
by consent for her share and a sum of R93 was 
decreed to her against the tenants for mesne profits 
Against tins decree the tenants appealed. The fenbor 
dmate J ud 0 e finding that the subject matter of the 
smt the land of which partition was claimed exceeded 
the jurisdiction of tho Munsif reversed tho decree 
of the Munsif and directed the plaint to be returned 
for j rcsentation in the proper Court It was con 
tended, on appeal to the High Court that the Subor 
dmate Judge could not set aside the decreo against j 
the tenants for mesne profits Held that as the 
Munsif a Court had no jurisdiction to entertain the | 
suit for partition it could make no decree f ir mesne 
profits and therefore the Subordinate Judge had I 
powtfr to set it aside Lao Asm* r Scbba 

[LLE. II Mad. 107 , 


30 — — Appeal — Ground 

of apjeal common to all the judgment deUors— 
2 tttrtal or mod fi cation ef the decree at against 
nil on appeal by one only — S Gt-1 of tho Code 
of Cu il Procedure docs not enable an Appellate C nrt 
to ileci lo upon a ground which it consider* to bo com 
mon to all the defen Unts an appeal preferred by 
ono only of sucl def mlants and to reverse or modify 
the dcercc of the Court below in favour of nil fit 
difiuAmti unless tic lower Crurt has rrer 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-«*'i**f<f 
np n » ground common to all the defendants It J* 
cnly when the decree appealed a-suut has proceeded 
upon a ground common to all the d fendants that u 
when the Court below has made a decree against 
s veral defendants upon a finding which applies equally 
to an of them that under s 5-W any one of the data 
dar.ts may appeal against the whole decree ana 
Appellate Court may reverse or modify that decreo 
favour of all the defendants. Protap ChunderD* 
Koorlamtta Bilee 14 TT Ah, loO referred ' to. * * 
JlUIr KBraSOTI 1. 1. B. 20 All 8 


— Decree proceeded 


31. . • 1 ‘jjeenc pr'**''- ' 

upon around common to several defendants Deeres 
upset m appeal but restored on appeal by one o f 
of the defendants — Execution for costs by °™ er 
fendants— Decree to le executed when there *« ® 
an appeal — A suit brought against several dele 
dants was dismissed with costs The plaintiffs sPP 05 
and the case was remanded to the Court of 6^ 
instance under s 5C2 of the Code of Civil P 
One of the defendants appealed against the order 
remand to the High Court which set asidt the ora 

of remand and restored the decree of the first 

Meld that the decree of the Ant MJ*** 
restored in its entirety the defendants who h _ { 
appealed were entitled to take out execution o 
decree for the costs an arded to them by it £ 

standing that they were not parties to the decree 

the High Court Muhammad Sulatman A**" 

Muhammad Tar Khan I L P 11 . n 

tinguished Sohrat Smgh v Bridgman J . ^ 
4 All , 376 referred to /gOjUL, 4 W 

32 — App( ai hyonly 

tome of several defendants— Power of 
ret erstng decree as to all the defen rfuaf 
not common to all — S 641 of the Code o . pn 
ccdnre docs not unless the decree itself P m n 
the ground common to all the defendants . ^ 
Appellate Court to decide upon a gjo*® S n 

considers to be common to all tho drf*® .f, n dant* 
appeal preferred by some only of such , r 
and to reverse the decree of the Court bclo . 

of all the defendants 2 uran Mai v Kra _ 

J Z r ,20 AU 8 referred to A1 V 35 O 

SiNQjr L L II — 

33 Peter sal *f 

whole decree on appeal by one 

(ho persons— ITithdraual of one int V\n* 

appeal —A decree was ] assed for the pl»» rt "J 00 , 
suit to redeem a h&nrm brought again 
mrsmis m st of oh cm disclaimed all wtcrtn 
appeal was preferred by one of the d teni**"* 
clnlmc 1 to be the jenmi of the pmmsM comp™ ^ 
tho Itanom and another who li Id a Van m f jj e 
llio first mentioned appellant withdrew 
arpeal which however was prosecuted by w ' {J 
an 1 the Appellate C nrt rei rr«ed th d w'V ", ! 
that since the . n <11 ' re the on y 

J feudant* the Vji 1' t urt « a* right m » 
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CIVIL PROCEDURE CODE ACT XIV CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877) ed OF 1882 (ACT X OF 1877)— continued 

the j pent to froctcl SmviW \ IK RAM W i such time as th Court miglit fit Balwant StoOir 
1 ivan LL.R. 10 Mod. 293 r DujLAThiv>H ILK 8 All. 315 

8 545(1859 s. 338) 8 551 

See Case uvueh Execttio'I of Decbee ^ ee Appeal — D isjns at, op Appeal 

— ‘'Tat of La.ecctio’? [I L B, 21 Bom 548 

LLH. 24 Calc , 769 

*«•« Sale nr F-xecctiox op Decbee— LL K, 22 Mad. 293 

Invalid Sales— Sale psxdxmi Appeal. 

[XL.B 8 Mad. 80 orebPECiii. on Second Appeal— Admis 

siov OESuinrAnv Rejection or Appeal 
See Sramr— E npoucehent op Secebitt (I I> R 15 AIL 367 

[I It R 12 Bom 71 I L. E , 22 Mad 293 

LL E. 22 Calc 25 , „ 

ILK 17 All 89 — Bearing of appeal ex parte 

LL.K 23 Calc 212 ~ lhe 8ned to recover possession of certain 

_ _ immoveable property sold to bun by the first defen 

See SCEEir-LiABmrr op Suwtt dant a Hindu widow Tie second defendant answered 

? 2 om that bis fathcrand tba first defendant s husband were 

L Is. R. 3 Bom. 204 undivided brothers and that as a childless widow 

— . e 548 (Act XXIII of 1861 b 36) 'he had no right to sell the property Both the 

See Casts i-.deh ExECCTiof op Decree — “ ll « 

Stat op ExEerrro\ ground that she was rompetent to mate it as widow of 

S.TAT op A.xEerTi a separate Hindu The District Judge heard the 

See SranT-Emrainra or tom „ „rf, „„d„ , 5 5! of ft. Cml P»ta 

t ^ Code Tlio Hi-b Court on second appeal held that 

, 41 J the decrees of the loin r Courts were unsustainable 

T T R 23 Cole 212 "v thcy j 1 not the limitation pointed out 

1L| H ~o cole 2 X 2 above and remanded the case for the trial of tho issue 

[4 B L H. Ap 103 13WR 351 X of 1837 ° r.^BoE^ 

2 — - Appeal preferred after o Order n f »d,.,J „ , 

time— ‘Tower of Appellate Court — Held by the Jjeeree — Judgment —Tho order of adjudication mall 

majority of the Court (G loved J dissenting) that nnder „ 5S1 of the Civil Procedure Code is a far U 

an Appellate Court after admitting and registering alld the procedure authorized under that section da. 

an appeal and scrv ng notico on the opposite party not dispense with tho necessity of drawmenn . 

has no rower at theheann- to reject the appeal upon judgment EoTAL Eeddi r Ling A Reddi P 

the ground that it was not preferred witl in the pre n L. R 3 TWo^ 

senbed penod. Bhabutciiundek Row IssunciroN L JuacL a 

dee SinciB 8 W E, 141 - 0 553 (1859 e 345)— IV otic* e » 

_ esortocn - oaoi appeal— Time for deposit of talabana — l\hen . 

8 E49 (185 ° 834 “ ) _ notice of appeal is transmitted by the High Court t? 

See Cases mroza Secduitt roa Costs— a Court below with instructions to male a return 

Appeals within a specified time the appellant ■■ entitled to the 

Sestoral on oj appeal rejected wholcof the time allowed and may deposit his talabana 

for neglect to give eecunfj for coitt — An appeal ftnd cause service of the notico any time within the 

although it may have been rejected by tlie Appellate peri id limited Where tho appellant is denied this 

Court nniler s 549 of the Code of Cml Procedure liberty by the lower Court he ought to come before 

upon failure by the appellant to furnish security the High Court with a substantial application f or 

demanded tinder that section may be restored on orders Fcvgo Debee Doisxobee *■ Ilrar* 

sufficient grounds at the Courts discretion. The "Nabsc? Oopadhta 11 VT It, 133 

Ili-h Court having apparently treated an appeal as Rua/inso „ 

though after rejection of it under the above section 00 8 

a petition tendering security to theamount demanded Set Appeal — D sFAnp re Appeibavce 

and ashing restoration of the appeal was n t enter [X. Lit. 2 All Olrt 

tamable and could not be considered — Held bv the L L. It. 3 AIL Saa* Ein 

Judicial Committee that restoration was witbra the ILK 12 Calc 805 

Court s discretion and that there were grounds f r it L L H. 10 Bom- 23 

upon the appellant sgning approved security within I L B 15 AIL 359 
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CIV1I* PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— continued 
See Lettebs Patent High Co get l TV 
P cl. 10 ILB 14AU, 381 
P.L.K. 15 All 359 
See Special ob Second Appeal— Obdebs 

SUBJECT OB NOT TO APPEAL 

[3 Mad 109 
8 Had 1 
ILR 27 Calc 629 
4 C WH.237 

X — - Dismissal of appeal for 

non appearance — Where both parties make default 
m appearing at tlie hearing of an appeal the Court 
must dismiss the appeal and not go into the merits 
and reverse the decree Manickeast e Rootnaeain 
Singh Marsh 5 1 Ind Jur O S 30 


CIVII* PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF lQ77)-conl,nned 
to try it on the merits and the judgment was conae 
quently a nullity the existence of winch was no bar to 
the re admission of the appeal Zainab Beoau r 
Manawab H ds ain Khan ILK 8 All , 277 

8 558 (1859 s 347) 

See Cases unde a Appeal — Default in 
Appeaeance 

See Lettebs Patent High Covet 
X Ik P cl. 10 L I*. R 14 AH 331 
[LL It., 16 AH., 359 

See Limitation Act abt 168 

(8WK.01 
15 W R. 80 
LL.R 23 Calc 339 


2 ■- ■ — Miscellaneous case a — 
Notice of hearing — S S4G Act VIII of 18o9 (pro 
Tiding for the dismissal of an appeal for default) 
«ven if it applies to miscellaneous cases does not 
apply to a case in winch it is not shown distinctly 
that the appellant had any notice that hi* appeal 
would be beard on the day to which the case was 
adjourned and on which the Judge disposed of it 
Shib Cdundeb Goopxo v Aliad Moneb Dassia 

[6 W R Mis 22 

3 Dismissal on non appear- 

ance of appellant— Application for re admission — 
Where a J udge on the non-appearance of the appel 
lant in person or by pleader instead of observing the 
direction of the law Act VIII of 1859 e 349 goes 
into the merits of the csss and gives s judgment 
against the appellant the appeal must be considered 
as dismissed for default of the appellant in appearing 
and an application for re admission and ro bearing 
cannot be treated as one for review but must be 
entertained under s 347 JIohesh CnuNDEB Bose 
r Thakoob Doss Gossambe 20W E 425 

4 • Appearance of pleader 

without instructions — Where the appellant himself 
does not appear and the pleader appears and states 
he is not instructed a judgment of dismissal for 
default is a proper judgment Tbeloke Chundfb 
Sent Aubuii CnuNDEB Sen 21 W It. 05 

5 b 650 and s 668 — A on attend 
ance of appellant at hearing of appeal — D smusal 
of appeal on the merits — Application for re admis 
non — In on appeal before an Appellate Court the 
appellant did not attend m person or by pleader And 
the Court instead of dismissing the appeal for de 
fault tne 1 and dismissed it upon the mints. Subse- 
quently the appellant applied to the Court under 
* 658 of tbo Civil Procedure Code to rc-admit the 
appeal explaining her absence when the appeal was 
called on f r hearing The Court rejected the apph 
cation on the ground that the appeal had been decided 
on the m r »s and reasons had been recorded for 
Us il smissal which there were no apparent grounds 
f r » tting aside Jleld that the Court should hava 
dismissed the appeal for default and it was illegal 


See Scteeiktendence of High Copbt— 
Civil Pbocedube Code s 62’ 

fl L R 18 AIL HO 

X Se admission of appeal 

struck off for default— Ground for re admission 
— On an application nnder a 5*,8 of the Code of 
Cit il Procedure for the re admission of an appeal 
which bad been decided ex parte against 
the applicant it appeared that he had been misled by 
reason of the appeal having been transferred from 
the file of one Court to another no notice of the 
transfer having been given to him by the pleader* 
in the case Held that under the circumstances, 
the applicant was entitled to have the appeal re 
admitted Naeain Singh c Bubt'eae Cur** 
Panda 8CL.R, 350 


2 Dismissal of appeal for 

default — Pleader present but unprepared to go on 

tctlh case — Civil Procedure Code 18S2 is Boo 
558 — Where when an appeal is called on the 
pleader it not absent but is unprepared to go on with 
the case the dismissal is a dismissal for default sntnin 
s 55G of Act XIV of 1882 and the appeal can there- 
fore be re admitted under e 558 Euldeo Misser v 
Ahmed II ossein, 15 TT P 143 followed SniB 
EN'DSA hiAEATN CnoiVIlHmT r KlIOO T AM BASS 

[I L.R. 12 Calc 805 


Dismissal of appeal for 


default — Pleader asking for time to goo 




a case— Civil Procedure Code s 558 —The r* 1 * 1 
a ions of as 55G and 653 of the Civil Procedure 
Code do not apply when the plead r lor “ 
appellant not merely informs the Court that 
has no instructions but makes an application » 
postponement which is refused and the appeal 
thereupon dismissed A second appeal doe* no 
therefore lie m such a caso from an order w to 
first Appellate Court refusing to re admit an »ppe*j 
under the provisions of t 558 of tho Code of Cl 
Procedure V atson A Co r Ambica Dam 

p. L. B , 27 Calc. 629 

See r am Chandra. Panovs ato c JfADitrB 
PpavsnoTTAM I I< 18 Horn., 3 
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CIVIL PROCEDURE CODE ACT XIV 
OR 1882 (ACT X OP 1877)-eoitf«ii«erf 

4. -D smxssal of appeal for 

default of appearance — C n l Procedure Code 
» SoO — IVhcre on an appeal being called on for 
hearing the sakil who hcl 1 the bn f for the appellant 
dated that he waj nnable to argue the case the 
fact being that the brief had come into lus hands too 
late for him to prepare himself in the case 
and the appeal was in consequence dismissed it 
was Mi that this was not a dismissal for default of 
appearance Shanlcar Pat Dale v Padha Krishna 
I L P 20 All 19o distinguished J?am Chan Ira 
Fandnranj bath y JIadhav Purushottam As tA 
I Jz P 1G Pom 23 referred to SAtlendra 
Para a Chotcdhun V Kwoo'Patn Pass I L P 
12 Calc* CO. i dissented from CnTBANJI lit r 
KcndanLal LL.R 20 AIL, 204 


559 

See Cases under Parties — Addi.no 
Parties to Suits— Respondents 

L 0 600 — Appeal ex parte— AppU 

eat on for re hearing — An applicant presenting a 
petition for the re-heanng of an appeal decided ex 
parte must at the time of makin" such application 
be prepared to satisfy the Court that the notice of 
appeal was not duly served upon him or that he was 
prevented by sufficient cause from attending when 
the appeal was called on for hearing Axunda 
Sitaha Biswas aliae IiIOmuddin fen a Biswas r 
Kejia Bebee LL.I1 0 Calc 548 

2 Pe hearing of appeal — 

O rounds for re hearing — When an appeal has been 
heard ex parte a re hearing cannot be granted by the 
Ornrt on an application under s. 6G0 of the Civil 
Procedure Code except upon legal evidence produced 
by the respondent of the facts necessary to entitle 
him to such re-hearing LIaiioued Kaiun v 
Ddtosio^e Dashta 8CLR 112 

3 — . — ■— Pe hearing of appeal ex 

parte — Absence of respondent for sufficient cause — 
H 6G0 of the Civil Procedure Godo applies to 
a case in which the respondent has been prevented by 
sufficient cause from attending when the appeal was 
called on whether appearance has been entered for 
lun) or not Esab c Krishna Aar ain Dey 

[11CLE. 104 

4. ■ Pe hearing of an appeal 

heard ex parte — Sufficient cause — AV here a 
party (respondent in an appeal) had received no 
intimation of the date of hearing of an appeal from 
his pleader’s clerk who owing to ins own illness 
had been compelled to go home the papers of the 
case being with him and who did not Rive information 
to the clients of the day fixed for hearing and the 
appeal was heard ex parte on tho date of hearing 
— Jleld that it was sufficient cause within the 
mc*mng of s ECO Cml Procedure Code for the 
te bearing of the appeal Kailasii Cdcnder Das 
r JUMRAathChaddiiuri 2CWN 414 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1877)— continued 
6 ■ - — ■ -- A on appearance of respon 

dent on appeal — Appearance by pleader — An ap- 
peal from a d cree dismissing a suit having been 
heard and alhucd in the absence of the defendant 
and bis pleaders an application wag made under 
s ECO of Act X of 1877 on the ground that tho 
defendant had engaged pleaders to appear for him but 
that they were unavoidably prevented from appearing 
The application was granted and the appeal having 
been re heard tho on inal decree w as reversed. 
Held that although the vaLalutnamaha had been 
filed by the defendant s pleaders the defendant could 
not be said to have appeared in person or by pleader 
and that the order made under s GO of Act X of 
1877 was correct Saloo v Atwaro 7 W P 81 
followed. Sheo Chiton Laid t Hebra Laid 

[II C L E 637 
s 661 (1859 8. 348) 


See Cases under Appeal— Objections nr 

P E3P0NDENT 

See Limitation Act 1877 a 5 

(10 Bom. 397 
ILK. 4 AIL 430 
LL.K. 7 Calc 054 
LLR9 Calc. 631 


See Peitt Council Practice op— Ob 
JECTI0N9 BE RESPONDENT 

[ILK 23 Calc 022 

b 602 0859 s 351)— s 608 0850, 

B 355) 

See Cases under Rbiiand 


— s 608 0859 b 355) 

See Cases under Appellate Court— 
Evidence and Additional Evidence 
on Appeal. 


— b 674 0859 b 359) 

See Cases under Judgment— C mz, 
Cases— Form and Contents op Judo 
MBNT 


— 8 676 (Act xxniofieei s. 23) 
See Letters Patent High Court cl. 15 
[4 B L. R. A- C 181 


See Letter Patent High Court cl. 3G 
[I Xj R 3 Bom 204 
See Review— Ground tor Review 

[X I*. E. U AIL 178 

1 Act XXIII of 1S61 * 23 

— Judges sitting in appeal from original ctnZ 
y»r«»d»cli©ii — fe 23 of Art XX HI of 18GI refereed 
only to the late SudJer Court and although this Act 
formed part of the Code of Civil Procedure it is clear 
that t 23 could not apply to Jndges sitting in 
appeal from tho original cml jurisdiction f r this 
reason that all the Judges of the Court so sittin” 
in appeal are supposed in law to be equal whereas 
s 23 of Act XXIII of 181*1 only contemplated 
an appeal from a Court of inferior jurisdiction to the 
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'CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877)-eonft*K«* 
late Sadder Court and had nothing at all to do with 
the Court of Appeal from the original civil jnnsdic 
tion as that Court is now constituted Greenway c 
lloaa Bourse A O C, 138 

2 — ■ — ■ Difference of opinion 

leiiceen two Judge t — It was held under this sec 
tinn that if the Jud D es differed in opinion on 
points of law and did not state the points on which 
they differed there was no determination of the case 
so that if the case were then referred to other Judges 
for final determination they would have jurisdiction 
to go into the whole case kncLUT Chundeb Ghose 
V TAKACnCEN - KOOSDOO CnOWDHEY 

[0 W R. 269 

3 — Order ta execution of 

decree— Appeal— Party to suit — Semble — S 23 
applied to ordirs made in execution of decrees 
but the right of appeal was given only as between 
the parties to the suit in which the decree or order 
was made Annasiaiai Chetti r Mcthdiinoa 
Pillai 6 Mad. 360 


4. — — — 6 575— Pules made ly High 

Court N TV F — Deference of appeal to other 
Judges of same Court — Composition of Dench hear 
sag referred appeal— Presence of referring Judges 
necessary — The only Bench which can legally deal 
with an appeal which has been referred under the 
provisions of s o75 of the Cinl Procedure Code is 
one which includes the Judges who first heard the 
appeal and whose difference in opinion on a point of 
law necessitated the reference Khelat Chunder 
Ohose v Tara Churn Kundoo Choudhry 6 TV B 
269 Mahomed Aktl x Asad un mssa Dili B L 
B Sup Vol 774 and Brand v Hammer smith 
and City Pailicay Company 36 L J Q B 137 
referred to The word judgment as used m Itnlo 
II of the Knlis undo by the High Court North 
Western Provinces to regulate references under 
s 575 of the Civil Procedure Code must not be 
understood in its strict sense bnt merely as an expres 
Sion of opinion containing reasons for a contemplated 
or proposed judgment Eootlkiiand and Kttjtaon 
Bank r Row I L R 0 AIL 468 

5 Difference of opinion le 

iiceen Judges hearing appeal — Judgment — Be 
fertnet to Pull Bench after delivery of d ssenUent 
judgments on the appeal — Deference ultra Tires — 
Where a Bench of two Judges hearing an appeal and 
differing in opinion have delivered judgments on the 
appeal as judgments of the Court without any reacr 
ration they are not competent to refer the appeal to 
other Jud es of the Court under s 575 of the Civil 
Procedure Code PohiUhand and Kumaon Bank x 
Bow I L B 6 All 468 referred to Lit Si\on 
v Oiianshah Scrim LL.E 0 All 025 


ftrenre of op n on on 
prel m nary olgert, on 
I aient A IT P , 


• Fra dice — Appeal — Df 
Dirmcn Bench regarding 
at to limitation— Betters 
627 — S 27 of the Letters 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1817)~cont,nued 
Patent for the High Court of the N W Provinces 
has been superseded in those cases only to which 
s 575 of the Civil Procedure Code properly 
and without straining language applies There 
arc many cases to which s 576 even with the aid of 
s C17 does not apply and to these s 27 of the Letters 
Patent is still applicable One of the cases to which 
s 575 of thq Code does not apply is where a preli 
mi nary objection being taken to the hearing of a first 
appeal before the High Court on the ground that the 
appeal is tune barred the Judges of the Dinsun 
Bench differ in opinion as to whether the appdlsst 
has shown sufficient cause within the meaning of* o 
of the Limitation Act (\\ of 187/) for not preset 
ing the appeal within the prescribed period. The 
decision of such a preliminary objection u not s 
hearing of the appeal but precedes the hesrrnj 
or determines that there is no appeal which the wart 
can hear or decide When, such a preliminary objec 

tion is allowed it cannot be said that the Court win 

by reason of the Limitation Act has no junadi «» 
to hear the appeal should nevertheless affirm t 
decree of the Court below In the case of inch 
preliminary objection and such a difference of opun 
(the Bench being equally divided) the opinion of 
senior Judge should under s 27 of the Letter. 


Bruior linage enouia unuer s , - rW, 

Patent prevail Appaji Bhivraxx CAwM 


ehand J L It 3 Bom 204 and Ondhanji Boho 
raj Tichu.it \ Porutholtim_Oassami^l^B 


Calc 814 distinguished Hcsaini BeGAM r Cot 
EECTOB 0* aiPZUPrABNAOAB ... 17f} 

[LL R., H A1L 


- Composition of ? ene * di 


I •- - IsOmpumiun — 

hear appeal referred to a th rd Judge under * ' 

of the Civil Procedure Code— Judges differ J 
opinion — Quit r«— Whether where there u “ 
ferencc of opinion between the two Judge* ol » 
sional Bepih who have delivered judgment o 
matter of the appeal the reference to a thm 1 
under s 575 of the Cinl Procedure Cod « 
be heard by tho third Judge sitting separate*? ‘ J 
a Bench composed of the third JudgO ^ 

Judges who first beard the appeal nnd dm 
opinion Bohilkhand and Kumaon Banh 
I L B 6 All 463 referred to fbe 

The langnago of s E7o docs not imply jjjo 
appeal must necessarily be heard »’*"* ,, . a( j 
reference by the two Judges who first hca 
differed. Scbdayya y ^ M JI(uL> J66 


- j rl „l njnnl » »£ 

on a point of If* .„ 0 


a ajference of op, n, on on a point frro 

owing to the diff’rence of opinion be 1CC 

Judges an appeal was referred to the Cb j,- 

under Civil rroeedure Cod *. 576 and wa t 

him sitting with the two other Jud r* - "'. »_j# 
tho whrle appeal was open for argument a . j(1 
point of law on which the Judges had >,rri* 
Ion SE3UADEI ££ 110 
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CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP 1877) continued 

0 Bee * cn t hen appeal 

heard Iv t to or more Judge* — Letter* Fatent of 
J<*Go cl* 15 oil — S o*o of Art \I\ of 1^S_ cbcB 
n t talc a^ay tb right of appeal which is gl'cn by 
cl 16 of the 1 ettm latent 1' hen the judgment 
of a 1 wer C urt has been confirmed und t i 6/5 of 
the Code of Cml Prcccdnre by reason cf one of the 
Judges of the Appeal C urt agreeing upon the facts 
with the Ccnrt bcl w an appeal will he against sach 
judgment notwithstanding the terms of s 6/5 Ap 
paji Bhtxrao a Shthlal Lhuhchand I I. T 3 
Motn 204 approved. Gridiiariji M iharaj Tickait 
t Porusrotcm Go s ah i X. I*. R. 10 CaL 814 


88 577 678 (1850 s 250) 

See Ca es under Appellate Court — RE 
jection on Adui sjon op Fvidench 
ADMITTED OB REJECTED BY COURT BE 
LOW 

See Cases under \ppzlxatb Court— 
1 RROR3 APFBCTDfO OB BOX MERITS 
of Ca e 

89 579 5 80 (1859 8 260 Act 

XXIII of 1801 b 26) 

See Cases under Decree— Fork ot De 
ceez— Costs 


— u 582 (Act XXm of 1861 b 37) 

See Abatement op Suit-Appeals 

[LL K. 7 AIL 693 73t 
3 Bom A C 81 
12 C L R. 45 
L L. IL 11 AIL 408 


See Appellate Court — Fxeecisz op 
Towers in various Cases — Special. 
Cases— Apteal 


a 


BLR AC 165 
10W K. 100 
4 W R 109 
14 W R O C 17 


See Cases under Appellate Court — 
Fxercise op Powers in TARrous Cases 
—Special Cases— Arbitration 1 e 
TERENCE TO 


See Appellate Court— Exercise op 
Iowebs in various Cases — Special 
Cases— Plaint Amendment of 

[LL.IL 10 Bom 303 
See Cases under Limitation Act 1S7T 
arts 1/1 171A and 171D 
See Cases under Farties— Substitution 

OF lAUTIES — rESroNDEKTS 


See Withdrawal 


op Suit 

[Botirko A O C 99 
14 W It. O C 17 
LL.R 8 AIL 82 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF l877)-eonh«t/erf 

8 5 82 A 

See Limitation to s 4 

[LL B 22 Bom. 849 
LLB 28 Calc 925 


B 683 (1859 e 362) 

See s 344 — Questions in Fxecution op 
Decree LLB.7 AIL 432 

[X L R. 22 Calc 601 
See Execution op Decree— Application 
TOR tXECU”ION AND POWERS OF COURT 
[I L E 11 Mad. 258 
I LR 13 Bom 485 
See Mesne Profits — Assessment in 
Execution and Suits tor 

[I L R 7 AIL 197 
I L.R 11 Mad. 201 
IL.E. 21 Calc 989 
See Pnr rmftion— Purcrasp money 

P L R. 10 AIL 400 
LLE 18 AIL 202 
See Testitution op Trains by Motion 
[LLR.21 Calc 340 
ILH.10 All 130 
I L R 20 AIL 139 430 
I L. R 21 All 1 
ILB 23 Mad., 300 
See Surety— Enforcement op Sect 
bity I L R 12 Bom 411 

P L R, 13 Mad 1 
I L R 17 All 99 


■ Art VIZI of 18o9 s 363— Ap- 
plication for execution of decree — An application 
for execution of the decrco of an Appellate Court 
should be made to the Court which passes the first 
decree in the suit irrespective of any previous order 
referring the case for execution Ram Jadub Sir 
cab x Ameaboonissa Libee 13 W R , 27 


— b 684 (1859 s 372) 

See Cases under Special or Second 
Appeal. 


L Dee non Interpretation 

of— Appeal —lly the word decision in a 372 of 
Act VIII of 16 9 was meant the decree and judg 
ment taLen together and net simply the decree un 
explained by the judgment Indraiit Roonwari r 
Cuokowei Saru BLR Sup VoL 1 

2 — Const ruction of — 

V«v —The word may in Act V III of 18 9 
« 3 - does not imply by seme pos ibility bnt 
meant may not improbably Lam Ch under 
Chowdhet t Hasher Monus 21W R 57 


B 685 

See Special or Second Appeal— Frcce 
dure Cf Special Appeal 

[LL.B 17 Calc 291 
L.R 101 A 233 
I L. R , 15 All , 123 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877 )— continued 

s 580 (Act XXIII of 1801 s 27) 

See Appeal— Oedees 

[I L R , 3 All 18 
I L R 7 Bom, 292 
LLE 10 Calc 623 
ILE 22 Calc 734 
1LE 19 Mad, 391 

See Cases undeb Small CAtrsE Court 
M opussa — J ubisdiction 

See Cases under Special ob Second 
Appeals— Sham Cause Coubx Suits 

s 587 (1859, ss 373, 374 Act 

XXIII of 1801 s 25) 

See Special ob Second Appeal— Pboce 
pube in Special Appeal 1 Mad, 250 
[ILR 4 Mad 419 
Agra F B 100 Ed 1874 75 
ILR 9 AIL 147 
ILR 15A1L 123 

1 Act Till of 1859 i 374 

— Ground of appeal not taken in petition — S 374 
leaves it in the discretion of the Court to admit any 
new ground of appeal arising ont of tho proceedings 
though it may have been omitted in the petition of 
■pecial appeal Jotxisiien Mookeejee t> Raj 
xishen Mookbbjee 6 VI R , 147 

2 and a 667 — Appeal from 

appellate decree— Iuue of fact referred to Appel 
late Court— Objection— Finality of finding — A 
District Court on appeal having reversed the decree 
of a District Munsif a Court and dismissed the suit 
upon a preliminary point of law the High Court on 
appeal from the District Court s decree reversed it 
and directed the District Court to submit its finding 
to the High Court upon an issue of fact which had 
been framed and tried by the District Munsif but 
had not been decided by the District Court Upon 
the return of tho finding upon this issue to tho High 
Court a memorandum of objections to the finding 
was presented under s 667 of the Code of Civil Pro- 
cedure Held that as the words as far as may 
be In s 587 (by which the provisions of Ch XLI 
are made applicable to appeals from appellate 
decrees) must be taken to mean as far ns is consis 
tent With the principles on which appeals from flppcl 
late decrees are admitted and determined no objec 
tions could bt taken to the finding of the District 
Court under * 567 of the Code of Civil Proce 
dure Uivde v Ponnatu Bravan 

[ILE 7 Mad, 62 

e 688 (1869 88 363 364 366) 

See Cases under Appeal 
See Letters Patent nion Court ct. 15 
[LLR 0 Mad. 447 
ILR 10 Mad 422 
I L R 20 Mad 162, 407 


CIVIL PROCEDURE CODE ACT XIV 
OP 1882 (ACT X OP lQ77)-contmti<d 


See Letters Patent Hioa Com 
MVP cilO LLE, 11 All 376 
[LLR 14 AIL, 361 
I L R. 15 All 359 
ILR 16 All 443 


See Remand— Cases op Appeal after 


Remand 


I L R 6 Calc 144 
[ILR 7 AU. 133 
ILR 14 Bom 233 
ILR 12 All 610 
ILR 17 Calc 168 
ILR 19 Mad 422 
T t. -r ifi AIL ID 


See Cases under Special or Second 
Appeal — Obdebs subject ob not to 
Appeal 


— s 690 

S„ inomuto .n lia1I e29 


83 600 591 

See Remand— Casks op Appeal An« 

piSWSJ.ja 

IH 

I L R IS AIL l" 
LL.R 22 All 389 

as 692 593 (1859 8S 367 370) 

** Tauter Suit-Appeals ^ 

111# 107 Big” “Is 


— B3 695 608 (Act VI of 18 V4 e 4) 
See Cases under Appeal to p 
Council. 


— 83 696 6 0 0 - 

See Cases under Limitation Act 

art 177 


B 688 „ IS 

s„ Linos r "p’ I 3E*n<3» 47S 

S" rr.irr Cornell, 

rBOC«M*a S .,Jrour> ] 'Jg;£ 2J0 

1 LR 4LA- A 

J. B “fjo 

T, R. 21 L I 

LL.il 27 C 4 1c 34 1 

4 C W R s * 
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v PROCEDURE CODE ACT XTV 
>F 1SS2 (ACT X OF 1B71)- continued 
E. CIO 

See Eircmot Of Decree— Obdees and 
Decrees or Tbitt Cornea. 

[LLR 6 Calc 329 
I L.R. 9 Calc. 482 
I. I* It 8 AU. C 50 
1L.R 20 Calc 105 
LL.B 22 Cala 880 
LL.lt 23 Calc. 283 
2 C W N 89 

Set SCEETT— ENFORCEMENT Of C ICUEITT 
[LL.IL 2 All 004 
L I* IL, 12 Calc. 402 

e 017 (Act XXHI or 1881, a 28). 

Set Cases usdeb Fetebexcb to Hion 
Covet — Civil Cases 
es 017 018 and 010 020 

See Cases under Small Cause Coubt 

1 RESIDENCY TOWNS — 1 BACTICE AND 

Procedure— Bepzbence to Uion 
CoraT 


See Co Ts — SrzciAL Cases— Deference 
io High Court 

[LI R 16 Calc 607 
8 022 (Act XXHI of 1881 b 36) 
See Cases uxdzb Superintendence op 
High Coot— C ira Procedure Code 
B.C22 

e 623 (1859 B 370) 

See Cases undeb Eeview 
See Small Cause Coubt Morussn — 
1 BACTICE AMD PROCEDURE— 1. E W 
Tbials L L. It 8 Calc 230 

[LLE lOCalc 297 
I L It Q Calc 287 
I L R 6 Calc 099 
LL. R. 13 Mad. 178 

8s 024 and 026C 

See Review — Review bv Judge other 
than Judge in Obiginal Case 
b 026 (1859 s 378) 

See Cases undee Review 
029 (1859 b 378) 

See Appeal— Obdehs 

[LL R 12 Bom 171 
LL.R 13 Bom 408 
LLR 16 Cal 788 
I1R IB All 44 
ILR 22 Calc. 8 734 984 
1 C W N 338 
LLR 21 Bom 328 
LLR 24 Cala 870 
4 C W H 30 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-co«ftn«e<f 

See Special ob Second Appeal — Obdebs 

SUBJECT OB NOT TO APPEAL 

[ILR, 11 Calc 298 
1LR 16 Calc 788 
LLR 13 Bom 493 
LLR.12 Mad. 125 
LLR. 11A1L 383 
ILR 24 Calc 310 319 not© 878 

b 032 

See Let tlbs Fatent Dion Coubt 
A U T CL 10 I. Ik B. 11 All 376 
[LL.R 14 AIL, 220 
I Ik R 16 AU 360 

8 040 (1850 b 21) 

See Commission— Civil Cases 

[ILR 14 Bom 684 
See Pabda nashin Women 

[8W R 282 
24 W R 376 
3C W N 760 761 763 
ILR 20 Calc 050 061 note 

8 042 

See Abbesi— Civil Abbest 

[LLR 6 Calc 100 
I L R 4 Mad 317 
LLR 4 AU 27 
6 C L R 170 
ILR 13 Mad 160 

See Attachment — Attachment op 

Pebson LLR 23 Calc 128 

b 043 (Act XXIII of 1801 bs 10 

and 19) 

See Cbiminal Pbocedube Code 1882 
b 47C L L R 1 Calc 450 

[7 Bom Cr 29 
I L R 10 Calc 730 
See Division Bench op High Coubt 

[ILR 23 Calc 632 
See Sanction to Prosecution- Latubb 

FOBM AND SurPICIENCT OP SANCTION 

[ILR 7 All 871 

1 Act XXIII of mi te 1G 

and 19 — Poteen of Citil Court to tend case to 
ifagulrate for trtal of perjuru and forgery — 
Under ss 1C and 19 Act XYIII of 18C1 Civil Courts 
lnid power to refer to Magistrates or to make com 
Hutments to tlie Sessions in cases of perjury or for 
gcry only when they had come to soma conclusion m 
respect of the guilt of the party concerned or the 
truth or otherwise of the document or evidence In 
THE MATTEB OF THE PETITION OP RUBONATH BOV 

[7W R 482 

2 * Fraudulent execution of 

decree— Penal Code t 210 — Ctttl Procedure Code 
1677 t 2o8 —The fact that the provisions of s 2o8 
of the Code of Civil Procedure have not been complied 
with docs not render a commitment to a Magistrate 
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CIVII. PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)— continued 

* S 586 (Aet XXIII of 1881, b 27) 

See Appeal— Obdebs 

[JIB 3 All IS 
I L.E 7 Bom. 292 
ILE 10 Calc 623 
ILS 22 Calc 734 
I L R , 19 Mad. 391 

See Cases undee Small Cause Coubt 

MOPUaSIL— J URI3 DICTION 

See Cases under Special ob Second 
Appeals— Small Cause Coubt Suits 

8 687 (1859 S3 373, 374, Act 

XXIII of 1801 s 25) 

See (special oe Secovd Appeal— Peoce 
duhe in Special Appeal 1 Mad. 250 
[ILK 4 Mad 419 
Agra, F B 100 Ed , 1874 75 
ILK 0 AIL 147 
I It It 16A12 , 123 

1 Act Till of I8o9 e 374 

• —Ground of appeal not taken tn petition — S 374 
leases it in tlic discretion of the Court to admit any 
new ground of appeal arising out of the proceedings 
though it may have been omitted in the petition of 
special appeal Jotjushen Mookeejeb «j Raj 
kisben JIooseejke 6 W R , 147 

2 and S 607 —Appeal from 

appellate decree— Itsue of fact referred to Appel \ 
late Court— Objection— Finality of finding — A 
District Court on appeal having reversed the decree 
of a District Jlunsif s Court and dismissed tbo suit 
upon a preliminary point of law the lligh Court on 
appeal from the District Court s decree reversed it 
and directed the District Court to submit its finding 
to the High Court upon an issue of fact which had 
been framed and tried by the District Mnnsif bnt 
had not been decided by the District Court Upon 
the return of the finding upon this issue to the High 
Court a memorandum of objections to the finding 
was presented nnder s 6G7 of the Code of Civil Pro- 
cedure Held that as the words as far as may 
ho in s 687 (by which the provisions of Ch \LI 
are made applicable to appeals from apptllate 
decrees) must be talccn to mean as far as is consis 
tent with the principles on which appeals from appcl 
late decrees arc admitted and ihtcnnmed no objec 
tions could be taken to the finding of the District 
Conrt under a 6C7 of the Codo of Civil I roce- 
dure Hinde r Fonnatii Bratan 

[LLH 7 Mad. 62 

— a 688 (1850 Ba 363 304 305) 

See Cases under ArrEJi. 

S*t Letters Patent Hion Court cl. 16 
[U R. 0Msi 447 
X. Xi K 10 Mad 422 
I 1. It 20 Mad. 162, 407 


CIVIL PROCEDURE CODE ACT XIV 
OF 1882 (ACT X OF 1877)-ee»ii»srf 
See Letters Patent High Cora* 
N W ? cl 10 XL B., 11 All 375 
(XL R. 14 AIL, 381 
ILK. 15 All 359 
ILK 18 AU 413 

See Remand— Cases o? Appeal tni* 
- r r. n K CalC 141 


Pemand 


Ti b 5 calc 144 
[I I K 7 All. 138 
I L R 14 Bom 233 
ILK 12 All 5l£ 
ILK 17 Calc 103 
ILK 19 mi 4«3 
I Xi R 18 All 19 


See Cases under Special on Second 
Appeal— Obdebs subject ob * 
Appeal 


— s 690 

&,I»90OTVtA»x£« 13CWff( 02, 


>3 690 S91 

*» itiMim-CiK. 

BlHMD „ T J J 233 

ffj *n, 12 All. 510 

I. L.R 23 All 368 

89 592 593 0659 89 367,370. 

r ‘”“ If, 

IB W 167 

89 595 0OS(ActVI of 

See Cases under Appeal 
Council. 

bs 690 600 je-y 

See Cases under limitation 
art 177 

* 008 a, IS 

Aee Letters PATENTjlrosCkJ^^ 4 , 3 

See rum- CorNn^^cTi^cP^^ 

rBOCEEDDras in India p«^ c#1(t »jo 

P " ^ r? 4 L A. * 
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PROCEDURE CODE, ACT XIV 
F 1882 (ACT X OF 1877) -con ('*«*<? 


See Eiicmo’* or Pecbee— Obsess I’m 
Peceees or rum Council. 

[L L E 5 Calc. 320 
I L IL, 0 Cala, 482 
L L.R 8 AIL G50 
LLR 20 Calc. 105 
LU1L 22 Calc. 060 
LL.J1 23 Calc. 283 

saw N 80 

See SrBETi— EsroErzMExr or ^ecthitt 
[LUIL 2 All 604 
LL-IL, 12 Calc., 402 


8 617 (Act XXTII of 1801 a 28). 

See Cases undeb Reteeence to Ilion 
Covet — C ivn. Cases 

88 617 018 and 610 020 

See Ca es undeb Small Cause Covet 
Presidency Towns— Phactice and 

1 KOCEDUBE— EErEHE3CE TO IIIOII 

Covet 


e 020 

See Costs— Special Cases— Reference 
to High Cocbt 

[lli 11 15 Calc 607 


B 622 (Act XXHI of 180L a 35) 
See Cases cedes Ecpebintendenck Or 
Ilion Cocet— Civil Pbocedcee Code 
8. C22 


8 623 (1859 B 370) 

See Cases under Review 
See Small Cacse Cocet Mores sil— 
Pbacticb us 1 nocrruBE— N e w 
Telus 1LB 6 Calc 230 

[LLB 10 Calc 297 
I L R 8 Calc 287 
I L R 6 Calc 099 
LLR 13 Mad. 178 


88 024 and 626 C 

See Review — Review by Judgb Otheb 
than Judge hi Oeiginal Case 


a 020 (1850 s 378) 
See Cases undeb Review 


8 629 0859 b 378) 

See Appeal— Oedebs 

[L L R 12 Bom 171 
L L. R 13 Bom 400 
UR 16 Cal 788 
LL R 18 All 44 
I L. R 22 Calc 3 734 984 
1 C "W N 338 
LLE 21 Bom. 323 
LLR 24 Cal a 
4C 


CIVIL PROCEDURE CODE ACT XIV 
OF 1883 (ACT X OF 1877)-vo./ 

SeeSrzciu oa Second ArrEiL-OiDtij 
BCEJICT OB SOT TO AmAL 

[I L. It 11 Calc 200 
L L E 10 Cal a 788 
LLE 13 Bom 4P0 
L L. IL, 12 Mad- 125 
_ _ _ LLIL.11 AIL, 383 

I L IL, 24 Cale„ 310 310 note 878 
8.032. 

See Letters Patent limn Covbt 
* M I cl, 10 L L IL, 11 All- 376 
[L L. B., 14 AIL, 220 
I LE 16 AIL, 350 

B 040 (1859 b 21) 

See Commission— Civil Cases 

[I L E 14 Bom 684 
See Pabsa haskix omen 

[8W R 282 
24 -W R 375 
3 C TV N 760 761 
I L R 20 Calc 060 051 noto 

8 042 

See Abbest— C mt Abbest 

[I L R 6 Calc 100 
I L R 4 Mad 317 
L L IL 4 All 27 
6 CLR 17 q 
I L R 13 Mad 160 
See Attachment— Attachment op 
Pebsoh LL R 23 Calc 128 

8 643 (Act XXm Of 1801 sa 10 

and 10) 

See CBiutXAL Procedure Code 1682 
b 47C I L R 1 Calc 4B0 

(7 Bom Cr 29 
I L R 10 Calc 73o 
See Division Bench or man Couet 

[I L R 23 Calc 632 
See Sanction to Peosecution— Natch e 
Fobm and Sufficiency or Sanction 
P L R 7 All 871 

1 Act XXIII of 1861 (i 16 

and 19 — Toner of Ctnl Court to tend cate to 
Magistrate for trial of perjury and forgery — 
Under bs 1C and 19 Act XXIII of 18G1 Civil Courts 
had power to refer to Magistrates or to make com 
Hutments to the Sessions in eases of perjury or for 
gory only when they had come to bobio conclusion m 
respect of the guilt of the party concerned or the 
truth or otherwise of the docu 

THE MATTEB OF THE PET w l,,c * I H 

cbonatii Rot 

2 [7W R 482 

j ■ - Fraudulent execution of 

— en al Code e 210 — Citiii Procedure Code 
6,7 e 2 8 — Tlio fact that the provisions of s 2 8 
of the Co le of Civil 1 rocciluro have not boon complied 
with doc* not render a commitment to a Magistrate 



crux, ppocmcpp coirz. act 

OP 1S82 (ACT X OP IS ) — *- xc=r 


— s. 647 (Aet ssm cf 1S33, s. ssx 
S'- Ezrrrr ct Dr=crr— ArrzrEi 
s-"*' t - Exz — rr~y _33 P-»rs c? 


Co-rr: 

[XI«.E,15CsI=,^22.515,eS5 
XLE, 151X^2,2,0 
LLE,l2AU,r? S?2 
XL.R,17Xa=L,e7 
XL EL, IS Bc=,**29 
X L. B, 17 AIL, 103 LS,£2XA,»1 
LL.E,2 3E=,5tl 
X L. B, IS Had, 1S1 
St* En c — w? ct Drear*— S hy ct 
Xizctttcx 1XX.1 AIL, 1^3 

[XXR.0 All, S3 
See Enr-os or Dzcsrr— T ias^th 
or Dzciiz toe Enr-nrx 

[XL.K.1 AIL, ISO 
XL.R, 5 Ibzz, 6 SO 
XL. IX, IS Boss, 61 
S' Texsstt S CT Ctt" Ci E— Cry-XA_ 
Cisrs X L IX. S Slad, 5,S 

[XXR.8 All, ISO 

b 649(1859 8.296). ~~ 

Str Co ts BourXe, O CL, 154 

Exectt’os or Drcatr— Arri.cATicx 
rOE LEECTT’Oy A XT) PORTS or Corsr 
rxx. IX, 0 Calc, 513 
X L IX, 17 Boas. 162 
Ste High Corr* Jceisdichox or— C ax 
criTA— C ittl X L. IX. 6 Calc, 201 
c “ t ««oltzst Ac~ e sc. 

b. 688 u- [X L. E, 8 Bora, 511 

— rxBrE Arr£T ov or 

„ " Had, 445 

linn Cotrrr v_ 

S^Mrssn- Jrs L^ l iL-R,9Mad,4j— 
* P 19 Mad, 422 I 

«r* «ai* ix Ext- l j?>£ad. 152, 407 | 

Is TAX ID SAXES—' 


[LLELTCiit. 

slC9a=dlS3 


^^ ra t E2.B.JOUeM 

-Ten 158. 

,, , j___C5t^ Cir-OTT “J 

CIVIL PKOCEDCEDCOTK j > K 
AAXEXnALCCT ACT (XII OF 13‘ 

£«• Ci_xa rxrr* Cits r*ec=r** Cto 
IS 2. 

— S. 30 njf 

Ste Jra.*” -no* or Cmi £>-«~ y r* 
rans C*.rE*»— O*”** ail ^ 







( 1341 ) 


DIGF"T OF CASES 


( 1342 ) 


2TVTL PROCEDURE CODE AMEND 
MEET ACT (VII OP 168 8) 

8. 46 

See Encnrot ot Decree— Effect of 
Change of Law pending Execution 
p. L. R, 16 Calc 323 


See Appeal— Objections ur Respon 
best LL.E 13 Mad, 402 


— o 49 

See Reward— Power op Remand 

[1L,E 16 Mad 207 

— BR.E3 60 

See Abate kext of Suit— Appeals 

P L.R 11 AIL 408 

— b 55 

See Jurisdiction op Ciyil Coubt— Ret 
jwra Coebts — Orders op Revenue 
Co rets ILK, 18 AIL 437 

p. It It, 20 All 379 


— BS 65 50 

See Appeal— Appeal newly given be 
LAW L L. IL. 18 Calc. 429 

See Appeal — Orders 

[I. D R 12 Mad. 472 

See District Judge Jurisdiction op 

[LL.R 17 Mad. 377 

— 8 57 

See Limitation Act 1877 art 177 

P L. R , 16 All , 14 

— B 59 

See Beyizw— Retie w by Judge other 
thait Judge in Original Case 

PC. L R. 16 Bom., 603 

U.60 

See Reference to High Court— Civil 

Cabbs LLR 21 Calc , 249 

See Special or Second Appeal— Shall 
Cause Court Suits -General Cases 
p D R 21 Calc 249 


CIVIL PROCEDURE CODE AMEND 
MENT ACT (X OP 1888) 

See Distriot Judge Jurisdiction op 

p.L R 18 Calc 496 


CIVIL PROCEDURE CODE AMEND 
MENT ACT (VT OF 1802) 

a 3 

See Court Fees Act b 6 

P.L.R. 15 All 117 


See Execution op Decree— Application 
for Execution and Power op Court 
PLK16 All 84 
I L R 18 Bom. 429 
I L.B 18 Mad 131 
I L R 17 All 108 
I L. R. 20 Bom 193 
See Execution op Decree — Diane feu 
op Decbeeb for Execution and 
Power op Court eto 

p. L R 18 Bom , 61 
See Limitation Act art 179— Step m 
aid op Execution 

P.L.R. 16 AIL 75 


See Res Judioata — Judgments on 
Preliminary Points 

[UK 16 All 40 84 
L L. B 18 Mad. 131 

e. 6 


See Estcution op Decree — Application 
fob Execution and Power op Court 
P L R 17 All 100 
L. R. 21 L A 44 


CIVIL PROCEDURE CODE AMEND 
MENT ACT (V OF 1894) 


See Execution op Decree— Effect of 
Change op Law pending Execution 
[I L R. 21 Calc 040 
ILK 22 Calc 707 
ILK 18 Mad 477 
See Cases under Salb fob Arrears op 
Rent— Setting aside Sale — General 
Cases 

See Cases under Sale in Execution op 
Decree— Setting aside Salb— Gens 
ral Cases 


See Cases under Sals nr Execution op 
Decree— Setting aside Sale— Ieee 
guxabity 


CLAIM. 


[I L K. 23 Calc 082 958 
UK 21 Mad 418 
1 L. R 25 Calc 70S 
1 C ‘W N 135 270 
2 C W N 353 
L L IL 28 Bom, 181, 460 


— b 3 

See Appeal — Orders 

p L R, 12 Mad 472 

See District Judge Jurisdiction op 

P L R 17 Mad 377 


— Abandonment of part of— 

See Cases under RELiNCuiamtENT op 0 r 
Omission to bus por Portion -op Claih 

— Adjustment of— 

See Debtor and Creditor. 

[2 B L R. P C 98 
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CLAIM TO ATTACHED PROPERTY 

— continued 

brought a suit under that section for a declaration 
that IBs interest in the property was that of ft tenant 
and not that of a usufructuary mortgagee It ap 
peare 1 that on the termination of -1/ a tenancy the 
plaintiff let the land to another person Held that 
the suit would not lie Avjad Ati r Kuvkh Shaw 
[ 0 B L R Ap 28 17WP 304 

36 — Claim by tnorl 

go got tit execution proceedings tn Small Cause 
Court — Ctrtl Procedure Code (Act XIV of 1882J 
u 278 279 280 2tsl 282 and 293— Presidency 
Towns Small Cause Courts Act (XV of 1882J 
s 37 — An order made upon a claim to attached pro 
pert) filed in the Small Cause Court of Calcutta m 
a proceeding under s 278 of the Civil Procedure Code 
is an order made in suit ' within the meaning of 
s 37 of the Presidencj Small Cause Courts Act (Act 
W of 1832) and is final subject only to the right to 
apply for a new tnal Ismail Solomon Bhamjt v 
Mahomed Khan I L II 18 Calc 296 followed 
Dem> Nath Batabyah Nuyfbr Chundeb Ncnbt 
[IIR 28 Calc , 778 
3 C W 17 690 
On appeal 4C W If 470 

37 Effect on suit of 

satisfaction of decree andrelease of property— Inter- 
tenor — Cause of action— Civil Procedure Code ( Ad 
VIII of 18o9J ss 246 247 —Where a person whose 
property has been attached in execution of a decree 
against another person and whose claim under s 246 
of Act \ III of 18^9 has been rejected brings a suit 
under the provisions of s 247 of Act YIII of 1859 
it is no objection to that suit that previously to the 
Sling then of the deerpe (in execution of which tho 
property had been attached) was satisfied by the judg 
ment debtor and tho property released from attach 
ment Sheepdtty McbdiU r Kartick Sn»on.a 

l(L L. R 0 Calc 10 11CLR 181 

38 Citif Procedure 

Code 18S2 s 278 — Claim to property directed to 
le sold under a mortgage decree — Attachment — 
Proceedings by way of claim under ■ 2/8 of the Civil 
Procedure Code are applicable only to cases of money 
decrees where property has been attached and not to 
claims preferred to properties dirt ctcd to he sold under 
mortgage decrees Jw tiie matter of Deemolts 
Deetboits r Petzbs L L R. 14 Calc 631 

30 C rtf Procedure 

Code (Ad XI J of 1SS2J ss 276 283— Mortgage 
decree ittachmenf — If an executing Court does in 
the cast of a mortgage d cree for sale take action 
undir s 2 8 Civil 1 roeednre Cole it applies a pro- 
cedure which is inapplicable and the statutory bar 
contain d in ■ CS3 Civil Procedure Code does not 
operate to exclude a suit by cither party Pad • 
Ira at x Jlahamad }>■•/ I L 1 1 ill 394 

and 3 1 P mdura g r Tama Pall j 1 L. P 9 
Pout 35 U tinguisl e<L Deejkolts r refers I L, 
r~44lal 67/ r ferred to. JOV TaotCAsn Siffin 
r APnor hr ms tnern 1CWJT, 701 


40 


Cits a 


pert* entered to l sold s -ter a snort gag t-d 
Cin tjrocrd r* Code (l^aj „ 2~S and 2S7— Stay 
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CLAIM JTO ATTACHED PROPERTY 
- — continued 

of tale tn rxrouhoo of i,m, ' obtamed * te™ 

upon a mortgage against D in 1891 aod app i 
execution for tho sale of the mortgaged P ro P‘ 7 
On the proclamation of the sale being issued 
tervened alleging that the property bad bee n sold 
to him by D in 1SS3 at a pm ate sale The *-««r 
dinate Jud n e allowed his claim and stopped the saw 
being of opinion that he had power under s 
the Civil Procedure Code to make this order 
that the order was made without jurisdiction W>a 
must be discharged Proceedings by way of els 
as providid by s 278 of the Civil /medure CM* 
(Act XIV of 1882) are not applicable where * 
perty is directed to be sold under a “ or J» a o p,/,rt 
and s 287 had no application Peefhol 
IPX 14 Calc 631 followed IltMAtRAJi 
Knrsnii Jeihisau Oxt/ar^ L r , 18 Bom 63 

^ . — Order of attach 

ment— Judgment debtor declared 

pomtment of receiver- Vesting of meaUentspr^ 

perty .» receiver-Oljed, on to «««*"«»* 

diction to entertain objeelton-C inf / tb 

Code e 278 -Where property h„ been 
subject of attachment under Ch. AI'“ j MSfr t 
Procedure Code/ the right of an objector to « 
hn claim to he the true own r of the ^ 
under. 278 and the jurisdiction of the 
entertain the objection are not ousteii DJ 
circumsUnco ttot lit r „"j in * 

dcelsml an sasolrent ow\ his property s tier's 
srrnrrr «»,!« Ch XX It » tb- 
property only not that of the objecto 
rested Paras Ram e Karam miron ^ ^ 232 

40 Clam la attach^ 

property tn Calcutta Court of "“/A 

Attachment -Suit tn 2Tiy» Ccurf by ^ ^ 

clo.mnt-ZyH jUSt'fSdf^'sr 9 0J- 

Cin/ Procedure (XIV of iSS*) et fjvsl) 
Presidency S, nail Courts Ad (A ^ 

s, 9 23 and 37-Ad X of 18S9 s 2 * Jn tbf 

made upon a claim to attached property ^ tbf 
Small Cause Court of Calcutta uudw f' t j, e »ml 
Civil Procedure Code 183- w ' »« ® gm3 ]l Cause 
within the meaning of the 1 '«*« J* J . t only I® 
Courts Act 1BS2 . 37 and is fins 1 
the light to apply for a undT*-^ 

claim has been disallowed a suit b™Ut-b 
of the Civil Procedure Code by * h ® JSSth* h ! 
whom that order has been ptned to "U ‘ „ n ‘ 

which be claim, to the P»iwg . ^ lh ' 

maintainable in any Court T conferred ° n ** 

Small Cause Court under the powers eo Xft 

by a. 27 of the Presidency Dm all Can i ^ ^ ^ 
\8S- of s 2^ of the Cl >* Jbwrtl <*,tovov 

been affeeteil by Art X of U8S. 
llnisui r Mahomed Kn |^ 18 Cale- 2£>0 

Cod* of Cijl 

Fro "J.r, .. ^ S2Sl, S 3 - I .’';’Khhhths-'": 
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CLAIM TO ATTACHED PROPERTY 

— continued 

depend* opoa the circumstances of the ewe 8 ah 
dhaux Lal r ViiBiCA Pessuad 

IL L R. 15 Calc 521 
L.R. 16 LA. 123 
44. Ctrl/ Procedure 

Cede JS** 1 * * 231 — Order disallotcmg claim to 
attached T operty — The <ffict of an order made 
nadcr •. -SI of the Civil 1 rocednre Code disallow 
mg a chi n to attached propaip u to pre the aoc 
twi jmrehasera title at a *amst the claimant uuless 
the ©rd<r u set aside by a soit Khcb Lal r Dam 
L ocnrR Koza L L. R. 17 Calc 260 

45 — — - — Application by 

third party for remora/ of attachment— Order 
refut\9j to remote attach me t—Omiu on by third 
party to Ir eg sutsequ ent mi t to establish right 
to attached property— Subiequent icttl dratcal of 
attachment by attaching party Effect of— Sub 
sequent claim to properly by tie party do had 
failed to remote attachment — Civil Procedure 
Code (iS»2) u 2 8 and 2*3- T tit —The plaintiff 
tea* the assignee of a m rtga-c decree dated the 2nd 
Slay l6So In 1898 he attached the mortgaged 
property m execution of the decree w hereupon the 
defendant intervened and applied to hare the attach 
inent reroov cd on the ground that prior to the attach 
incut she had purchased the land under a registered 
deed of sale dated the 23rd June 1888 Her ap 
plication was rejected on the 2/th September 1883 
Subsequently tbe judgment debtors applied and 
obtain d the Conrt s permission to sell the land by 
private contract and on the lit November 1883 
the plaintiff purchased it and withdrew hu applica 
tion for execution ou the 20th Ivov ember 1888 
In 16S9 the plaintiff brought this suit against the 
defendant to o ;tain tbe removal of certain portnns of 
a culvert erected by her on the land The defendant 
plea led that she was the owner of the property 
bavin,, purchased it on the 23rd Juue 1888 The 
Subordinate Jud e ] awed a dicrccfoi the plaintiff on 
the ground that thou e li the plaintiff s sale deed 
was not entitled to preference over the defendant s 
still as she had taken no steps to establish her right 
to the property in a regular suit after application 
for the removal of the plaintiffs attachment had 
been rejected effect could not be given to her 
purchase Ou appeal by the defendant the deciee 
was reversed and the plaintiff preferred a second 
appeal Held confirming the appellate decree 
that when the ] laiutiff withdrew lus attachment 
ou the 20th Ivov ember 1883 the parties wererestor d 
to the status quo axle The object of the claim which 
was preferred by the defendant was as contemplated 
by s 2/8 of the Civil Procedure Code (Act XIV 
of 1832) to obtain the removal of the attachment 
and when that attachment was removed by the 
judgment creditor’s own act there was no longer au 
attachment or any proceeding in execution of which 
the order could operate to the prejudice of the claim 
ant and therefore there was no necessity for her 
to bring a suit to set aside the order The defendant a 
title to the property hai mg been acquired on the 
23rd June 18 8 was superior to the plaintiff s which 


CLAIM TO ATTACHED PROPERTY 

— continued 

was no* acquired before 'November 1888 Gofal 

PtrssnOTAMr Bai Divalx LL B. 18 Bom 241 

46 — S t to set aside 

order removing attachment — Sit// for declaration 
of title — ideerse possession — Ci i it Procedure Code 
(1SS2) * 233 —The plaintiff obtained a decree 
a-ainit I and in execution attached the property 
m dispute The defendants intervened aud obtained 
an order for the removal of the attachment ou tbe 
lltli August 1883 On the 13tb Nngust 1889 
the plaintiff instituted this suit for a declaration 
that the property belonged to his judgment debtor 
(I) and as such was liable to attachment and 
sale The defendants pleaded that they had been 
in possession of the property for moro than 
twelve years prior to the institution of the suit and 
that the suit was therefore barred The Judge 
rejected the plaintiff s claim Held reversing the 
decree that the suit being brought under s 283 of 
the Civil I rocedure Code (Act \IV of 1882) it was 
a suit to set aside tho order of 11th August 18S8 
directing the removal of the attachment and should 
be determined by ascertaining tbe rights of the 
parties at the date of that order As the defendants 
haduot ut that date acquired a title to the property 
by adverso possession for twelve years the plaintiff 
was entitled to a decree Habishakkab Jebhai t 
Makar Kabsan L L. R 18 Bom 260 

47 Goods consigned 

to agent for sale on commission— Equitable assign 
ment of goods by consignor— Goods attached by 
judgment creditor of consignor— Claim by agent — 
Civil Procedure Code ( 13i2J $ 280— One P at 
Viramgam consigned certain bags of seed to V H $ 
Co at Bombay for sale on commission and drew 
hundis against the goods for H3 200 which at his 
request l H S[ Co accepted aud paid on receiving 
the railway receipts by post The goods were to be 
sold on arrival on l s account and the proceeds 
credited to him as against the advances made by the 
payment of the huudis On tho arm al of goods at 
Bombay they were attached by B S if Co who had 
obtained decrees against P Held that V H <J Co 
were entitled to the goods They bad made specific 
advances against the goods B S t[ Co as attaching 
creditors occupied tho same position as P himself and 
had no better claim to the goods than he had and if 
he had attempted to prevent the goods reaching the 
hands of I H <$" Co who at hu request had made 
specific adv ances against them he would have been 
restrained by injunction Held also that at the 
date of attachment tho goods were in possession of P 
by the railway compauy on account of or in trust 
for V H ![ Co in the sense in which that expression 
is used in s 2S0 of the Civil l rocednre Code 
4 ZUI HlKJI t B HAEMAL SHBIPAL 

[I L R 21 Bom., 287 

48 ■ Application by 

person holding claim— Form of appheat on~ 
Circular Order ofHgh Court Bombay So 90 (c) 
—Court Fees Act Sck II cl 1— Notices tojudg 
ment-debtor - A person holding a claim on property 
ordered to be sold in execution of a decree is required 
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CLAIM TO ATTACHED PROPERTY 
— continued 

to make the application contemplated in the High 
Court a Cml Circular No 90 ( ) page 40 of the 
Circular Orders The application must be in 
writing aud bear the proper fee pr senhedhy sch II 
No 1 of the Court lees Act (VII of IB 0) The 
circular do b not r quire any notice to he amed 
on tho jud mrnt debtor Whether he is bound by 
the order passed in the proceedings must depend on tho 
facts of each case Laojimichand Hiraciiand i 
Tpkasau I L. R 10 Rom 700 

40 — — — Civil Procedure 

Code (1882) ss 27 8 and 283 -Suit to have attached 
properly declared not habit to attachment and sale — 
without bringing claim under s 278 — Right 
of suit — The prousious of b 2/8 of the Code of 
Cml Procedure and the sections immediately succeed 
lo 0 arc not exclusive of the remedy provided by 
s 283 of the Code Van Anar \ Tara Singh I L 
R 7 All o83 considered Stodah bivaH r GnAsi 
[ILE.18 All 410 

60 Civil Procedure 

Code (1S>2) a 278 et aeq — effect of order under 
a 278 —An order in favour of one of several dcciec 
holders on au objection under b. 278 of the Code of 
Civ il Pioccdure does not enure for the benefit of other 
decree holders who arc not parties to the proceedings 
under 8 78 Badr Prasad v Jluhammad 1 usuf 

I L It l All 382 referred to Ja&aitcatii « 

Danes ii LLE.18 All 413 

61. Civil Procedure 

Code (Act \Il o/l8Sy as 278 293 — Attachment 
of same property in execution oj decrees obtained 
by different creditors— Claim made in one suit to 
attached property under s *7b — Order made 
under s 281— Suit by claimant to establish 

nyht — The first and second defendants obtained a 

det-rto in suit No 1548 of 169/ against R described 
as the ow ncr of the t\ ahal in M ills and attach d pro- 
pirtv on the mill premises Twelve other creditors 
also brought twelve other similar suits and obtained 
decrees against other persons who were also d scribed 
as owners of the Uahalan Mil s and attached the 
same property In suit No 154 s * of 1897 1 31 (the 
present plaintiff) under s 278 of the Ci d Procedure 
Code claimed the proptrty His claim was dis- 
allowed and he was ordered to bnu„ a suit unihr 
». 283 No claim or order \ as malt in the case of the 
other twelve suits P 31 now sued m j ursuAiice of 
th above onl r to recover his property and he in 
eludd »s d fen lants not merely tWe def aidants 
(Nos 1 *nd *) wl*> had betn plai itiffs in fnlt 
No. IMS of 1897 but also those who had been plain 
tiffs hi the twelve other suits, and wb had attached 
the property in execution f tbiir decrees. It was 
sbjret d that no suit wtml 1 lu ■ amst the latter as 
1" th ir suits no claim bad be si made to tbc j ood» 
which ih y trad attarbrsl. and no onl r made under 
a. 28 1 Ci ll 1 roc lure Code Held that tl c suit lay 
a.*»insl the WenUnt (o' her than Nos. 1 and 2) 
alth e h no Uim bad t.e< n male or ord r pass d 
nn hr a 281 of tl Cl il Procedure C de Tbe sura 
marv remedy p tn 1 y ■ 2 8 of the Cml Irocedur* 
OW m alum* i to ll c rvm d 1 v «*v of amt 
The bjcct of a. ,‘*t i net to lep i e a tlaiman of 


CLAIM TO ATTACHED PROPERTY 

— -continued 

his remedy by suit bnt to give him if ho » diligent 
a more speed i aud summary remedy RaobbjtaTS 
lltrKUVD i feARosn Kama 

[L L. R., 23 Bom 280 

52 Ctnf Proeitnrt 

Cole (18*2) st 279 280 221— Attachment— Slrd 
mg off— Execution proceedings— Queslto » of nature 
of possession m claim suit — £ instituted a suit in toe 
buboidmate Judge’s Court Cuttack on tbe 2/th ef 
November 1887 against R for possession of the D Awn 
Paresh Muth at Pun with the properties appertain 
ing thereto aud obtamed a decree on tho "9th Apnl 
1889 Execution having beeu applied for by B “ 
was stayed pending tbe appeal to the Hi e h '■ ott 
upou It giving security The deci cc of the Subordinate 

ridge-. Court ... .et ...de by th. Hi 1 
restored by the Pmy Council aud 11 was put 
possessio i of the Muth w ith its properties m •Mg" 11 " 
of the last mentioned decree between 
April and the 3rd of Juno l89o Subsequent 
to the institution of tbe above suit A 
suit for recovery of a certain sum of money 
It and obtamed a dicree and in execntlo 
caused the attachment of the if n’oreabk 
now in dispute ou the lSth September 1890 . 

application was dimlssed for default a j 
queutly after the i istitution and dismissal 
pro ceijiugs m execution an order for sal ^ 
p opertics attached on the 18tb of Septe cf 

was applied for and obtained by K tn the j 

lp.,1 1%. n tta. put .» brt cl»» OH J » ( 

May 189o and it was disallow ed on ti* 
beptrmber followiug B ®ov«l t J0I) 

und t b 15 of the Charter Act (24 5. -5 
and s G22 Civil Procedure Code Htt flf M 
the stnkum an cxccutio i prccicdwg on tw M 

au act which may a brut of diffenui iuUrW“ ^ j, 
according to tbc circumstances^ under ww ^ ^ 
done and uo general rule can be lai ^ 
would govern all case, of that *“**”“*»« 
regard to the circumstances of the] - a ,, lty 

r that the Court below had no OPP tllc . 

of i-oasidcnn^ the circumstance, wdvr^^ „ 
sivcral execution proccedm-’. were b ^ fc|[>(1 _ - 
could not be luld that tlicrc bel * 

attachment and that the onhr of tlic to^ 
w a. bad m law lie! I further that **W"E Ul9 rf 
was wrong in bolding Of .r^tihd «<* ** 
by B m the Subordinate Ju <L« • Court ^ p^pcitj 
that he had nn interest i" tbc atfac « 
men ly because it was not final butM^$., h 

against Tortc nciles.2"9 CiwlPror ^ be 

.. 2S0 and 2S1 the w nb some lotffcst ^ 

taken to imply such Inlm t «a o t f 1 

possession of the jnd mmt-d btor £*** ^ fcr y* 

h„ own arconnt bnt on account of 

claimant Held .!*> that It 

the r o peril a in d sjmte which* * 

in th ross.. an of the a^ ^ 

of the attacbmert were ® Lis , t uV=^ u 

own propirtv but on b= 

•lllmN ll, .U.m. 1 o gpw m 

an 1 ex/rut-cn ef inch acme ^ (j—> 

... „ „cun v In ti ►rtio-s t E 
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CLAIM TO ATTACHED PROPERTY 

—concluded 

to attached pTOpertr what the Code of Civil Proec« 
dure provides is a summary invest i ation into the 
quosti n cf possession and the question of title is 
required to bo pone into only so far as it may 
ho necessary to determine whether the person lit 
possess on holds snch po-ses ion as agent of or 
as trustee for ano her Having regard to the facts 
that JT the creditor brought her suit after the 
institution of the suit by D the claimant and 
also that the money covered hy K’t demo was 
borrowed hr £ for the purpose of paying Got 
CTU tnent reveune due on account of the properties 
of the muth the questions tl at anse arc whether 
the doctnne of lit pendent applies and whether the 
dccrpc-holder can succeed upon <he pnncijle that a 
deH nntraeted for 1<— *1 necessity by a mobunt de 
facto is recoverable from the radon -d rr> peril in 
the hands of the mobunt de jut t These qursti ns 
do not come within the scope of an ini estimation 
under the provi i ns oT the Code of Civil Procedure 
relating to claims to attached property Biiaowan 
1 aaiawcj Has r Khettu Mom Dassi 

[1CWK 61? 

Consolidation of— 

See Practice— Civil Cases— Admiralt* 
Covets L L. R 22 Calo 6ll 

[3 C VT X 67 


CLUB — concluded 

letters his expulsion was illegal Gompertz t Got 

dIsouam I L R 8 Mad 310 

2 Suit for price of goods sup 

plied by club to a member — rignt of suit — 
Secret ary of club — bn action to recover the price 
of poods supplied to a member of a non proprietary 
club or on his responsibility cauuot be brought in the 
name of the secretary of the club Michael v 
B&ioos LL B. 14 Mad. 362 

3 Liability of the secretary of 

a club in respect of a contract entered into 
for the benefit of the members of the club 
— Held that the secretary of a club could not unless 
he specially accepted a personal liability be sued 
personally on a contract entered into on behalf of the 
members of the club by his predecessor in ofhee nor 
could the numbers of a club collectively be sued 
thr ngh their secretary as thur representative 
hoaXH Western Provinces Club t isAnmiAH 

[L L. R 20 AIL 497 

CO DEFENDANT 

^ee Inspection op Documents 

[I L. R 17 Bom 384 

See Gasps under Res Judicata— Pabties 

—CO DEPENDANTS 


CLERK OF THE COURT 

Functions of— Vm stenal offetc — 

It is not within tl c province of the Clerk of a Court 
to issue judi ul e rders on any subject He is merely 
a ministerial othcer of the Court and any act which 
he is competent to perform must be of that character 
only and therefore net one to be judicially dealt with 
or rescinded by the Court Goshain Jao Roor 
Geer c Chingun Lall 2 N W 43 

CLERK OF SMALL CAUSE COURT 

bee Principal and Surety— Liability 
op Surety I L R I All 87 

CLUB 

L — — — Expulsion of member by 
committee — JIaxwt Audi alteram partem — 
G having been expelled from a clnb bv the com 
mittee on the ground that he had published a certain 
pampllet which was considered to be a libel by the 
committee sued the members of the committee for 
dan ages and to have his name replaced on the list of 
members It was proved that m considering G a 
conduct, with reference to the publication of the 
pamphlet the committee took into consideration 
certain letters which G had written to certain members 
of the comuiittce and that his expulsion « as partly 
for printing the pamphlet and partly for writing the 
letters Held that as the decision of the committee 
was arrived at ion'f fde the Court had no n ht to 
decide whether the pamphlet was or was not a libel 
Jlel l further that as G had no 0] rortuntty of 
def uehu r himself ou the cbnr e i of writing the 


CODICIL 

See Will— Form op Will 

[L L R 4 Calc 721 


CODIFYING THE LAW OBJECT OF- 

See Statutes Con truction op 

P L. R 23 Calc 563 
L R 23 I A , 18 

COERCION 

See Accomplice 

[I L R 14 Bom , 116 

See Contract Act ss 15 and ig 

[I L R. 13 Mad. 214 

See Contract Act s 25 

[L L. R 4 AIL 352 

See Duress 


COHABITATION 


Agreement in consideration of— 


See Contract Act e 23 — Illegal Co* 
tract— Generally 


P L R 2 A 11 , 433 
L L R 0 All 313 
LR III A_ 44 
L L. R 1 All. 478 


See Contract Act s *5 

P L R 3 All, 7*J 
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See Counterfeiting Coin 
See Gambling I. L K. 8 Bom. 19 
[I I R 18 Born. 283 


COLLECTOR 


See Vffeal - Measurement of I ands 
See Cases under Execution of Decree 
—Deck ees under Revt Law 
See Cases under Execution op Decbee 
— Execution by Collector 
S ee False Evidence — Generally 

[L L R. 27 Calc 820 
See Madras Boundary Act ss 21 25 
2S I. L R 12 Mad 1 

See Cases under Measurement of 
Lands 

See Cases under Parties — Pasties to 
Suits — Government 
See Cases vndeb Partition 
See Res Judicata— Competent Court— 
Pevenus Courts 

See Sanction fob Prosecution— W here 
Sanction is necessary or otherwise 
[L L H. 17 Calc 872 


- aa Agent of Court of Wards 


- Application by where not party 


to auit. 

See Pauizb Suit— Suits 

[LL R., 15 Bom 77 


Certificate of— 

See Bengal Tenancy \cr s 84 

[IL.H. 18 Calc 271 
See Cases under II eb edit art Offices 
Act a 10 

See Jurisdiction of Citil CornT— R ent 
and Revenue Surra Bombay 

[LL E. 18 Bom E25 
See Cases under Tensions Act 


— — Jurisdiction of— 
fcee Cases unper Jurisdiction of Coil 
Court— P even ri Cocrts-Ordess of 
Revenue Courts 

V» Cases under Jurisdiction of I etr 
ntr Courts 

- — of Boa Customs Madras 
See J rDICIAL OFFICERS LIABILITY OF 

[LL.IL, 1 Mad. 80 


COLLECTOR — contteued 
Order of— 


See Cases under Jurisdiction o? Crra 
Court— Revenue Courts— Obdebs of 
Revenue Courts 
See Pules made under Acts 

[I L R 12 AIL 564 
I L R 16 Bom 322 

Power of— 

See Cases under Court of 11 i BPS 
See Cases under Sale in Execution of 
Decree— Re sales 

See Sanction fob Prosecution -Pow« 
to grant Sanction 7 Bom Ct » 
[I L.R. 2 AIL 633 
LL.R. 10 All 682 
I L R , 18 All 121 

See -Village Chowkidab 
and 64 L L. R.i 21 Calc. 626 

- Reference by- 


*• C ‘ T [i C L”S, S l8 C Bon''2n 

See 1 1SD AcdUHITIOf ACT 817 

I L R 10 AIL 339 
See Practice-Civil Cases -I MMEfC * 

TOHWnC ° ra &.L B. 

I L B. 21 Bom. 6 °° 

Aot 1BM<d . 259 

1 Duty of c =Ue=W- 

Gournment through Co//eu<or— ° 0 f the 

to purchaser — W hen a Collector 
Board of 1 evenuc sell* » lha f , nl ^ ]1 *ndcr»re rt410 
area and juwma, aud bornt, on the to » c Ur t or 

number and name .t is the ^ 

%te,™nn'f<r r^‘y*C*Wr{^'%LZri 

Collector** dut.ee end po^rtjn tstt« 

Court e juried chon force, ee tffcc 

in execution —A decree was transferred io » ^ „ 

tor for execution Tlie ManiUtdar un j on *|# 
of the Colli etor pat a* -J ^?^uor» T* 
property WonpnR to the 

isle «. confirmed by the : J^anl. tbe 

tion of the Collector Sumo fcT * «£ 

auction purchaser arulied to the , tbf red 5 * 

tificatc of *ile but tlie Collector tel . t , j the 
S and ”t mi le tbe sale on tbepro»» J a , fc, 1 
pTrchs.cT wm a rrlatis* v**/*^^! w, to- 
really purchased th property t j iU poric'- B » 

tbe pinion of the Court. 

of the Collector the purclnuer made , , ^fcrrrf 

first to tbe Subordinate Jadjewlo » 
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COI 1 I 4 ECTOK— courts #<* 
the decree to ll Collector for execution end then to 
the Dis*r ct loart But both Courts d’clmel to 
entertain his aj plication on the ground of want of 
inns lie 1 10 1 Held o-i an api hcition to the Iluh 
Court that the ‘-ubordioatc Jud e had jnnshet 011 to 
deal with the appliea ,OT1 » nd t0 reT,,c the ? d L ft M T ’‘ 
proceedm-s in xceution Held also that the Coll'c 
tor lis m~ through hu subordinate put uj for sale 
tic iud-m<mt-dtbors pro|KTty an l cot firmed the 
sale had in that way completed executed the d erei 
so f»r ai hi conld an l was » far fundus offie a 
111 * duty was to male a rrtnrn to the Court of what 
he had done kfter confirmation of the sale he coul 1 
no* sit it aside Per \\ esi J — Tlic Collector like 
the Naur in India is a ministerial offi ir when he 
executes a decree He like the \axir must carry 
ont the d'cr-c of a Civil Court in general subj etion 
to the judicial direction of th Court on whoso 
aothontv the eocrcise power exercised bs him rests 
and which alone can deal judicially with the ques- 
tions that anso m execution. Hi* proceedings and 
orders arc subject according to revision and cor 
TeetiOJ on the application of a party a r zncved 
whenever he miseoic ives the decree or aits illegally 
»n smag effect to it He is limited strictly to the 
priciso line of activity laid down for him in the Code 
and the ord rs under it aud in case* of error or 
doubt it it the Court that mast determine whether 
he as its ministerial officer has or has not transgressed 
his powers Ptr Bibdwood J — k sale mad by a 
Collector under Ch. XIX of the Civil Procedure 
CoJe is subject to coufinnatiou bv the Civil Court 
under s. 312 As soon as the Collector lus exercised 
or perf rmed the power or duties conferred or im 
posid upou him by bs 321 to 32o of the Code he is 
J u net m officio af he has told the property or re I 
sold it under the power given by cl (c) of s 32 0 he has | 
completed the execution of the decree so f ir as ho can 
legally complete it aud it is then his duty to ritrans- 
mu the decree to the Court under rules prescribed 
in that behalf by Government undir the second 
paragraph of s 320 V. hori the property has been 
sold or re sold the sale or re s ilo caunot bo set aside 
by the Collector Any application for setting it aside 
must 1 e made to the Civil Court undir a. 311 and 
dealt with by it under a 312 and if no application 
is made to tt e Court the sale must be continued by 
it under that section. Lalu Tbikau v Buavla 
Mithla I 1 E 11 Bom 478 


Mad no Phasad r IIansa Kdab 

P.L E 5 All 314 


3 — — Civil Procedure 

Code 1SS 9 s 26a— Execution— Decree for parti 
tion referred to Collector— Collector bound to 
partition and deli ter over potie non to tereral 
allottee s under decree — Pract ce — fho doty of tlio 
Collector to whom a decree has bceu referred under 
s 205 of the Civil 1 rooednre Code (Act \l\ of 18S-.) 
jor partition is not confined to mere division of the 


COLLECTOR— continued 
lan Is decree l to bo dn 1 lid hut includes tho diliv cry 
of the shares to thiir r sp ctm allotties l Allan tr 
DAS I IKHUIDA 3 r SnAVEABBTIAI 

[I LE 11 Bom 682 


4 — Cull Procedure 

Code ss 313 320— Tr infer of execution of decree 
to Collector — J urudiction of Civil Courts to enter- 
tain < 1 ; plication under t 313— Pules prescribed by 
local Government under s 320 — Xoltfi ation 

\o 67 1 of 13S0 dated I he 301) Auyuit —Held that 
au a | plication under s 313 of tho Civil Procedure Code 
by the purchaser at a sale in execution of a decree 
which had been transferred for execution to the Col 
lector 111 accordance with the rules prescribed by tho 
Locil Government was entertaiuable by the Civil 
Courts and the Collector had no jurisdiction undir 
the Cod or und r Notification ho C?1 of 18S0 to 
cutertaiuit Had '10 Prasad \ H mu Kuar I L R 
5 All 314 referred to hATiio Mad r Lachjii 
Nabain " I L R 0 All 43 

8 Civil Procedure 

Code 1392 s 265— Execution of decree— Decree 
for partition — Land revenue Lode ( Bomba j Act 
YoJ 1979) s 113— Collector e poicer in executing 
partition decree— Cml Cruris jurisdiction to 
control Collector’s a tion —Decrees in three separate 
suits for the partition of a certain estate having been 
referred to the Collector of Patnagin for execution 
under the Civil 1 roeedure Cole (Act \I\ of 1882) 
s 20o B and R (brothers of thi hrst appellant 1 who 
were parties to tho suits objected to the Collector a 
modo of partition and applied to the Court to set 
aside tho Collector’s scheme and to direct a fresh 
partition The Subordinate Judge of X cngurla 
granted the application and set aside the partition 
ordered by the Collector Agaiust this order V who 
was plaiutiff in one of tho suits appealed to the District 
Court aud in the appeal he made B alone the 
respondent He Di trict Court reversed the order 
of tho Suhoidinato Judge aud upheld the order of 
the Collector Tliircnpon B preferred a second appeal 
to the High Cout a aiust the decision of tho District 
Court To this appeal neither R nor his brother tho 
present appellant were made parties The High 
Court having confirmed the decision of the District 
Court procicdmgs were taken to carry out the parti 
tion according to the Collector s original scheme The 
appellant objected on the ground that the Collector’s 
scheme had been set aside by the Subordinate Judge 
and that he (the appellant) had not been a party to 
the proceeding in either of the Appellate Courts 
He contended that he was therefore not bound by 
the d'cisions of the Appellate Courts and that the 
ordir of the Suborilnute Jud D e setting aside tho 
partition ordered by the Collector was still in force 
so far as be was concerned He therefore applied 
that the property should bo divided iu accordance 
with that order His application was rej’eted by 
the Court of first instance as time barred inasmuch 
as more than a year had elapsed since the date of the 
order of the Subordinate J ndge and during that time 
the applicant had taken no steps to enforce the ordir 
Oil appial the Acting District Jud„e confirmed tho 
order of the lower Court bolding that the order of 
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DIGEST OF CASES 


C 1354 ) 


COLLECTOR — •cottlmtted 
the Subordinate Judge was no longer m force having 
been et aside by the IIi r h Court On second appeal 
to the JIi 0 h Court — Held that the appi llant c uldnot 
succeed in the present appeal the object of which 
was to revive the erder cf the Sufcornoate Judge 
That order was one which the Subordinate Judge had 
no power to make It involved taking the exccut on 
of the decree for partition out of the Collector s hands 
into his own indirect coutra diction of the law In 
case of partition of lands « 255 of the Civil Pro 
cedure Code (\IV of 1682) and s 113of the Bombay 
Revenue Code (Bombay Act V of 1879) place the 
execution of the decree entirely in the Collectors 
hands This does not dcpriv e the Court of judicial 
control of its deciec as for in tance if it should 
appear to have been obtained by fraud or surprise 
but in the present case nothing of that kind was rched 
on Ivor was it asserted that the Collrctoi bad acted 
m bad faith cr contravened the command of the 
Court or transgressed the law 11 hat was alleged 
"as that he had made an objectionable partition 
This was not a ground on which the ‘•utordinatc 
Jud'-e could interfere Let Copal Satant r 
Vasidbt Yithal Sat ast LLH 12 Bom 371 


6 Execution erf decree 

for partition — Collector Poicer of to refuse exe 
cutton— Ultra tires —' The plaintiffs obtained a dc 
crec against the delcndants for partition and posses 
si nof their share in the lands m the village of Kasu 
That decree was sent for execution to the Collector 
la the meantime a revision survey bad been intro* 
duced into the village under which ih designati nof 
some of the lands directed to be partitioned was 
changed from khoti to dhara lauds The Collec 
tor proposed to partition them as described by 
the survey but the plaintiffs having declined 
the proposal he refused to partition the lands and 
returned unexecuted the decree to the Court On 
reference to the High Court — Held that the Col 
lector had acted ultra tires The plaintiffs were 
entitled to hav e the lands partitioned quite indepen 
dent of the result of the new surv ev as regards the 
character of the lands The proposal of the Collector 
was virtually to contraveue the command of the 
Court which as a purely ministerial oflicer it was 
not in his power to do either directly or indirectly 
Ga>oji Utekab v Dhotdd 

[LL.E. 14 Bom- 450 

7 ■ E W P Land 

Revenue Ac* fXIY of 1873) ss 3 tubs (1) 
107 — Partition — Wajth ul urz — Potcer of Collector 
®i» couititutmg a new mehal by part txon to frame 
afresh imj l ul ui~ for such mehal —It is within 
the implied though not witlnn the specified powers 
of a lollector while constituting new mehals by 
partition of a previously existing Binglo mehal to 
frame a new wajib ul urz for each of the new mehals 
so constituted Kedah Ivath r Ram Dial 

PLR 15 AIL 410 


® Power of Collector— OJfetr 

act g in t co apac he* — Crim no l iVocerfure 
Code P61 * ICS —A t ollector who entertains a 
charge under e ICS of the Code of Criminal Brace 
dure of an offence against any Court or public 


COLLECTOR — continued 
servant shonldnottrv the case himself as a Msgi-strata 
nor unless under very exceptional circumstances 
hit e evidence as a witness before himself as Magis* 
trate Qiteev r Eekal MAhtee 

[9¥E, Cr 13 

9 . — P01 er to author 1 t 

manager to sue — Peng Act IV of 1870 s if-” 
Qucere — Whether where the estate and effects o' 
minors arc bj an order of the Civil Court vested in the 
Collector who appointed a manager under Act XL of 
1658 the Collector has rower under Bengal Act IV of 
16/0 s 11 to give authority to the manager to 
bring a suit 111 the Civ ll Court The point being » 
technical one and no substantial injury having been 
done the High Court refused to interfere lx 
1TATTEE OP JvALEE DoSS FO? 18 W R 


10 - 


— Collector as mana 


ger of a minor’s estate — A t XX of lSbl •• ** 
and 15— Officer of Government — Act XI l of 
s 32— Junsd ct,on -Ss 11 and 15 of Act M W 
1S04 taken together show that a Collector wne 
appointed to take charge of the estate of a r 
so appointed in his capacity as Collector and tner 
fore as an oflicer of Government within the meant"# 
of Act XIV of 1SG9 s 3° MBSErpwtf 
CHAVDHA t I UXPMAUBAO I. la. R. 1 BoHl 3AC> 


1L Civil Procedure 

Code 1*82 s 424— Collector as guardian of tear* 

— Police m suit to recover money from e,lat *f 
ward —In a suit to recover money due on a pr°™“ 
sorv note executed by the deceased zammdsr out 
the estate of the deceased aud of Ins son tbcdeRndanw 
a miuor under the Court of Wards the Collector 
appointed guardian adlitemol the defmdAnt P 
thit under . 424 of the Code of Civil Pn**J«*w 
was entitled to notice before suit and the s 
dismissed ou the ground of want of notice a* 
appeal that s 424 was not applicable to tn 
AjUVTILAIUMAN c Pamasami ,, ,, . 071 

[ILK. 11 Mad. »<* 


Cm l Procedure 

Code 1832 s 424— Notice to Collector-Collector 

joined a party in respect of minor jjjhe 


ninlslered by Inn 'to protect ifthfw 

sued as purchaser at a Court sale of 


plaintiff sued as purchaser at a toun *»*■*■* - - 
terest of defendant Ivo 1 to redeem sad w 
possession of the land ui dispute alleges j. . 
been mort c agcd by defendant ho 1 to defendant 
Defendant Ivo 1 dmied the mortgage to 

had any title to the land winch he said bclo g* ^ 
R and fcvmed ft part of R t dtsmulchi vaW n( 
having died 1 n vmga minor widow aucdMaei 
I,o 4 m the suit the estate was administered 


Collector contended on the imp rs 

suit having been brought without notice » 1 K(t 

required by s 42/ of the Cm] P™"*" 

U» cf 1SS2) it was n t mainUmable l » -Jf jje 
Judge was of opinion that not cc was neeessa 3 . 
therefore rejected the phmt fTs *““?.* ( 0 

the sale to be set aside On appeal bv the 

the Hub Court —Jletd that notice under s. 


( ISoS ) 


DIGEST OP CASE* 


( 136G ) 


COIiliECTOR'-fo"' nut I 
CirE Procedure Cod (Act \I\ of 18S21 was not 
ncefsmrv Tb Collwtw «n mad a party not in 
rrip-Ct of am alleged ill pal art by him but oi the 
application of the minor’* personal guardians in order 
to pro art the minor** title as set up by the first etc 
fendant Dnar Baaaxa r Nava 

[I LB, 13 Bom 343 

13 ■ — ■ Sa t to fa ace! 

f ettah of Go t am «< waste issued Ay Collector 
Power cf Collector to cancel pot tab granted Ay A in 
— ''fa d *<f order — J I stake Pottah Ay — 

The plaintiff haring obtained from the Revenue 
officers of the district a pottah of Government waste 
Jand sued for the cancellation of a pottah for the 
same land subseijncntlv granted to ether persons by 
the Ollector who considered that the i soe of the 
plaintiff's pottah was n t in aeco dance with the 
darkhxst roles. Held 1) it wss rot competent to 
the Collect r even if the first pottah was granted by 
mistake to issue the if arid po tnti in supersession of 
that issued to plaintiff (2) it was competent to a Civil 
Court to pass a decree declaring the soeend pottah 
null and v id and the plaintiff was entitled to such a 
decree Kullappo ’hath v Bamanuja CAirnyar 
4 Had 420 followed. Coilzctob or Saum r 
B150APPA LL E 12 Mad. 404 

14. Power of Co! lee 

ior at agent to Court of Ward/— Contract Act » 2o 
cl 3— Promise to pay a time-barred debt — J lad 
Peg V of JSCM e 17 — L Collector as agent 
to the Court of \\ ards baa no authority to hind a ward 
of the Court of tt ards by a p r mne under the Con 
tract Act ■ So il 3 to pay a debt w Inch it barred 
by limitation b cbyaxabata a a Narexuba Tiia 
iiuu I LB 10 Mad , 2S5 

15 Ctnl Procedure 

Code (1882) it 295 and 320 — Execution of decree 
— Power of Collector to deal with money resit ed 
through hte Coart »» execution a Cirif Court ’t 
decree — Sale proceed s D ilnbvtton of — Where a 
decree has been sent to the Collector for execution 
under a. S’O of the Code of Civil Procedure ho holds 
any money which may be realized m execution of such 
decree at the disposal of the Civil Court by which the 
decree has been sent to him for execution and he is 
net competent to distribute such money in contraven 
turn of an cider from the Civil Court- Tatesbi Lai 
X Deoxixavdax Lal L Is, R 10 AIL 1 

10 ■ Office of la i — 

Hereditary office — Watan — Hertd tary Officee Act 
(Bom Act III of 1^74) t 9— Grant for put he 
purpoiei — Resolution of Government — i ottetuon 
Delivery of — The office of Ian la not an hereditary 
office unless perhaps by special custom of the locality 
Where such a custom is not established property 
attached to the ofhee is not watan property and tho 
Collector has no power to mate an order with respect 
to it under a 9 of the Hereditary Offices Act 
(Bombay Act III of 1674) Jamal tat ad Ahmed x 
Jamal oalod Jallal I X> P 1 Bom C33 and 
DaudsheKY I smalt ha I l It H Bom 72 followed 
Arts lutiou of Government empowering a Collector 
to levy full assessment frrm the person other than the 
grantci in possession of liuff granted for public 


COLLECTOR —com tinned 
service docs not authorize him to order the delivery of 
po session of the land to the grantee Baba Kakaji 
aiiBT bumn v Nassabuddik 

[I L B 18 Bom 103 

17 - Collector as Municipal Com 

mis loner— H itr ct -Magistrate — Act A IT of 
IS 9 e 32 — Bum Act Pi of 1873— Jurisdiction 
— Acte d ne in public capacity — Where the acts 
complained of by the plaintiff were committed by the 
Collector of a district appoi ted Municipal tommia 
siouer under Act WVI of 1650 s G in his official 
capacity of District Magistrate and before Bombay 
Act t 1 of 18<3 came into fore e—Held that the 
Municipal Commissioner was an officer of Government 
within the meaning of s 32 of Act A IF of I860 
and ought to bi sued in the Court of the District 
Jad"C aod not in that of a Subordinate Judge 
Quare — W hither a suit under Bombay Act VI of 
16<3 must be commenced in the District C urt 
Gahoadhab Shivkabv t Collectob op Ahmed- 
kao ab I.L.L 1 Bom 028 

18 Decree for sale Bent to Col 

lector for execution— Pouerof Collector to tary 
decree — Responsibility of Collector to judgment ere 
ditor—A Collector to whom a decree for sale of 
mortgaged property has been transferred for execu 
ti n under s 320 of the Civil Procedure Code is 
limited to one of the three courses specified in 
s o21 and may not depart from them much less 
may ho do what the Court itself could not do in such 
a caso— allow payment of the debt to be made by 
instalments A Collector to whom a decree has been 
so transferred for execution acts ministerially and, 
when he delegates his functions to an assistant or a 
maffllatdir incurs a risk of having to answer in 
damages to the perron who is by any error or mi take 
deprived of the iruits of bis judgment and this risk 
attaches independently of malice or negligence Ma 
had Ail Kabandikab r Habi D Chikxe 

[L L B. 7 Bom 332 

10 Order prohibiting receiving 

transit duties in British territory for 
Foreign State — Power of Collector — Held that it 
was bejoud the power of a Colleitorto issue an order 
prohibiting the receiving of transit duties for Hoi 
kar » Government in Bnti h territory Peg x 
\itsai Lakshfmax 5 Bom Cr 13 

20 Modification of orders of 

Assistant Co li ector— hod Begs IX cf 182* 
a d III of 1828 e 3 — Po er of Collector — The 
authority of a Collector to modify confirm or re verso 
tho decision of the Head Assistant Collector undir 
a. 3 of Regulation \ II of lb 8 vs net confined to cases 
decided under Lc" Lit ion I \ of 1823 only and the 
decision of the Collector under Regulation \H of 
1823 is final CnuNii AnAx r Mauovieu Palib 
cddjv bAXB 2 Had. 322 

21* ; — —— — Foi er to tttaeide 

decision under Mad Act mi of lS6o — V Collcc 
tor has no povei to art asiie the decision of a Bead 
tswstant Collector wbm the latter t exerciaui the 
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DIGEST OP CASES 
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COLL E CTOR — continued 
the Subordinate Judge was no longer in force taxing 
been et aside by the High Court On second appeal 
tothe Hi e h Court — Held that the appsllaatc uldnot 
succeed in the present appeal the object of which 
waB to rein e the erder cf the Sufcornnate Judge 
That order was one which the Subordinate Judge had 
no power to make It mvolv ed taking the execution 
of the deciec for partition out of the Collector s bauds 
into his own m direct contradiction of the law In 
case of partition of lands s 265 of the Civil Pro 
cedun. Code (XIV of IS82) and s 113 of the Bombay 
Revenue Code (Bombay Act V of 1879) place the 
execution of the decree entirely m the Collector’s 
hands This docs uot depnv e the Court of judicial 
control of its decree aa for instance if it should 
appear to hare been cbtauud by fraud or surprise 
but m the present case nothing of that kind was relied 
on Bor was it asserted that the. Collector had acted 
in bad faith cr contravened the command of the 
Court or transgressed the law lVhat was alleged 
was that he had made an objectionable partition 
This was not a grouud ou which the Subordinate 
Judge could interfere Jjey Copal Savant v 
\ asppey \ ithal Savant LI E 12 Bom S71 


0 — — Execution of decree 

for partition — Collector Power of to refute ese 
cut ion— Ultra vtres —The plaintiffs obtained a dc 
cree against the defendants for partition and posses 
si n of their share in the lands m the village of Ivasai 
That decree was sent for execution to the Collector 
In tho meantime a revision survey had been intro- 
duced into the village under which ihe designati n of 
Bomo of the lands duected to be partitioned was 
changed from khoti to dhara lands The Collec 
tor proposed to partition than as described by 
the survey but the plaintiffs having declined 
the proposal be refused to partition the lands and 
returned unexecuted tbo decree to the Court On 
reference to the High Court —Held that the Col 
lector had acted ultra vtres The plaintiffs were 
entitled to have the lands partitioned quite indepen 
dent of the result of the new rurv ey as regards the 
character of the lauds The proposal of the Collector 
was virtually to contravene the command of the 
Court which as a purely ministerial ofheer it was 
net in his power to do either directly or indirectly 
Ganoji Utekab v Dhondu 

CLL.R. 14 Bom. 460 

7 N TV P Land 

Revenue Ac * (X IX of 1873) ts 3 tub s (1) 
107— Partition — 74 ijib ul ur — Power cf Collector 
on contlituhng a new neb a l by partition to frame 
afresh icnjtl ul urz fer such mehal —It is within 
the implied though not within the specified powers 
of a Collector while constituting new mchals by 

S rtitiou of a previously existing sm^lt mehal to 
ime a new wajib ul urz for each of the new mchals 
to constituted Kedah Bath r Pam Dial 

[ILE IB AIL 410 


8 

act ny it t 
Code 1S61 , 
charge undT 
dure of an 


Power of Collector— Officer 

0 capac t ts — Criminal Procedure 
t 168 — A t ollector who mtrrta i a 
* 168 of the Code of Criminal Proec 
unence against any Court or public 


C OLTjE CT OR — co n 1 1 n u e d 
serv ant should not try the case himsclfas a Magistrate 
noi unle s under very exceptional circumstances 
„ive ev idence as a witness before himself as Jfsas- 
trate Qbeen c Behal Mahtee 

[9 vr R Cr 13 

„ Power to att'hor tie 

manager to sue — Beng Act IV of 1870 s H — 
Quart — Whether where the estate and effects of 
minors arc by an order of the Civil Court vested in the 
Collector who appointed a manager under Act Ah ol 
18o8 the Collector has power under Bengal Act IV of 

1870 s 11 to give authority to the manager lo 
bring a suit m the Civil Court The point bun » 
technical one and no substantial injury having __ 
done the High Court refused to interfere 
MATTEH OE IxALLE DOSS FO* 18 W B 

1W Collector at 

ger of a minor's estate — A t XX of 1864 it 


10 - 

ger of a tumor's estate — A t Aa -- 

arid 15 - Officer of Government— Act XH r 

s 32— Jurisdiction — Ss 11 and lo of ** OT 
IS 64 taken to 0 cther show tlut a Collector 
appointed to take charge of the estate of a mm’ 
so appointed in hts capacity aa Collector and 
fore os an officer of Government within the 
of Act XIV of 1660 s 32 8 ma 

CHANDRA r I UXUMANRAO ILk 1 ^OUl 

11 Ctal Procei*<\ 

Code 1882 s 424— Collector as guardian of ii* 
—Aotice t» suit to recover money from es < J 
ward —In a suit to recover money due on a pro 
sory note executed by the deceased 
the estate of the deceased aud of Ins sou the ^defenew 
a minor under the Court of \\ ards the Collector bn^ 
appointed guardian ad litem of the defends ■ ? be 
tfll urnta. «loftl,t CodeofCml 
was entitled to notice before suit and tQC 5 “\ . 0 „ 
dismissed on the ground of want of notice 
appeal that s 424 was cot applicable to mo 
Anantharaman r Ramasami^ R llM ad. S71 

v 2 _ CiTll 

Code 1892 s 424-* oltce to Collector-™ “j 
joined a party tn respect of wnof’i W ^ 
ministered by him to protect minor’* ituu 
plaintiff sued as purchaser at a Court tote* ™ 
tercet of defendant ho i to «d«m r ^ 
possession of the land m dispute • 

beeu mortgaged by defendant Bo 1 to def & tl)jt b 
Defendant Bo 1 dmied the mortgage an 
had any title to the land which he » «d ***£ S 
E and firmed a part of S * desmakb 
hav ing d.rd leaving » minor w idow ,suci das 
Bo 4 in the suit the estate was »dmmide|^ 

Collect oi Ou the application of the ® 10 °\ rt y the 
guardians the Collector was joined as s ^ 

Collector contended on the mm ft hua .» 

amt having been brou ht without MW* CoJf (Act 
required by s 424 of the Civil fwo putr' ct 
XI » of 1882) it was n t maintainable »» lie 
Judge wosof opinion that not ee was n on lrr f d 
therefore rejected the plaintiff* “‘“’J,. pUm tiff t0 
the sale to be set aside On appeal by jjioftt 
th« lli.h Court - ll.U tint •»"*" 



( ISOS ) 


DIGEST OF CASE" 


( 1366 ) 


COLLECTOR — cont need 
Cinl Froeednrc Colt (Act \I' of 18S-) was not 
necessary Th Collector was mad a party not in 
rrep-ct of any alio ed illegal act by him but 0 i the 
application of th minor’* personal guardians in order 
to protect the n inor’s title as Bet up by the first dt 
fen dint Brac Baaata r Nava 

[LLE 13 Bom. 343 

13 — Suit to cancel 

pottah of Go tram at w asfe tuned by Collector - 
Fetter of Collector foeaacr? pottah granted bo him 
— V« d reorder — Mutate Pottah granted by — 
The plaintiff having obtained from the Revenue 
officers of the district a po tab of Government waste 
land sued for the cancellation of a pottah for the 
same land subsequently prantrd to ther persons by 
the D llector who considered that the issue of tin 
plaintiff* |«ttah was n t in acco dance with the 
darkhast rules. Held 1) it was not competent to 
the Collect r even if the first pottah was granted by 
mistake to issue the second po tab in supersession of 
that issued to plaintiff (-) it was competent to a Civil 
Court to pass a decree declaring the 6cccnd pottah 
null and v< id and the plaintiff was entitled to such a 
decree Kullappa A aife v Eamanuja thanyar 
4 Mad 423 followed. Coelectob op Saaeie r 
Eajtgapfa LIE 12 Mad. 404 

14. Power of Collec 

tor at agent to Court of Ward*— Contract Act t 2o 
cl 3— Promise to pay a Urne-larred debt — Mad 
Peg l of 1S04 t 17— A Collector as agent 
to tbe Court of ards has no authority to bind a ward 
of the Court of Wards by a pr mise under the Con 
tract Act * 2o cl 3 to pay a debt which is barred 
by limitation S thuyas ae ay A" a n Harenuba Tha 
traz I LR. 19 Mad 255 

15 - Civil Procedure 

Code (1882) tt 295 and 320— Execution of decree 
— Power of Collector to deal with mtnej re tit ed 
through M» Court in execution of a Civil Court ‘t 
decree — Sale proceed t D ilnlut on of — Where a 
decree has been sent to the Collector for execution 
under s 320 of the Code of Civil Procedure he holds 
any money which may be realized in execution of such 
decree at the disposal of the Civil Court by which the 
decree ha* been sent to him for execution and he is 
not competent to distribute such money in contraven 
tion of an order from the Civil Court Tafesri Lai 
t Deokinavdab Lax I L R 10 AIL 1 

10 Office of Iasi— 

Hereditary office — Watau — Hereditary Office* Act 
{Hem Act III of ln74) s 9 — Grant for put he 
purposes — Eeioluhon of Government — Possession 
Dehterj of — The office of Lazi is not an hereditary 
Office unless perhapB by special custom of the locality 
Where such a custom is not established property 
attached to the office is not watan property and the 
Collector has no power to make an order with respect 
to it under t 9 of the Hereditary Offices Act 
(Bombay Act III of 1 874) Jamal valad Ahmed v 
Jarral t alad Jallal ILEX Bom 633 and 
Mauds! a. v Jtmaht a I L E 6 Bom 72 followed 
Ares lutlon of Government empowering a Collector 
toleiy full assis mint frem the person other than the 
grantee in posses ion of land 'ranted for pnblic 


COLLECTOR -c « tinned 

service docs not authorize him to ordtr the delivery of 
po -session of the land to the grantee Baba Kaelaji 
S llET SimiEI r f» ASSAEtTDDIK 

[I L R 18 Bom 103 
17 - — Collector as Municipal Com 

mis ioner— D sir t Magistrate — Act \IV of 
1 So 9 * 32 — Bom Act VI of 1873 — Jurisdiction 
— Acts d ne in pu’hc capacity — Where the acta 
complained of by the plaintiff were committed by tho 
Collector of a district appoi ted Municipal Comrnis 
siouer under Act XXVI of 1650 s C in his official 
capacity of District Magistral and before Bombay 
Act \1 of 1873 came into forte— Held that the 
Municipal Commissioner was an officer of Gov ernment 
within the meaning of s 82 of \ct XIV of 1869 
and ought to be sued in the Court of the District 
Judge and not in that of a Subordinate Judge 
Queere — Whether a suit under Bombay Act VI of 
1873 must bo commenced in the District Ccurt 
GAKGADHAE SniYEABN 1 COLLECTOR OF AflMED 

nagab 1LE, 1 Bom 628 


IS Decree for Bale sent to Col 

lectorfor execution — Pover of Colic tortoiary 
decree — Responsibility of Collector tojudgment ore 
ditor—A Collector to whom a decree for sale of 
mortgaged property baa been transferred for execu 
ti n under b J^O of the Civil Procedure Code ig 
limited to one of the three courses specified iu 
■ a 21 and may not depart from thorn much less 
may he do what the Court itself could not do in such 
a case— allow payment of the debt to be made by 
instalments A Collector to whom a decree has been 
so transferred for execution acts ministerially and 
when he delegates his functions to an ass stunt or a 
mamlatdar incurs a risk of haviug ti answer in 
damages to tbe person who is by any enor or mi take 
deprived of the irrnts of bis judgment and this risk 
attaches independently of malice or negligence Ma 
HADAJI KAEAKDXKAE C HAtll D CllIKNE 

[I L R. 7 Bom 332 


10 Order prohibiting receiving 

transit duties in British territory for 
Foreign State — Toner of Collector — Held that it 
Was beyond the power of a Collectoi to issue an order 
piohibitmg the receiv ing of transit duties for Hoi 
kar s Government m British temtory Peg t 
Viihal Lakshujiak 5 Bom Cr 13 


20 — Modification of orders of 

Assistant Co u ector— Mad Regs IX of 1822 
and l II of 1829 s 3— Porter of Collector— The 
authority of a Collector to modify couhrm or reverso 
the decision of the Head A sistaut Collector under 
s 3 of regulation \ II of 18-8 la not confined to cases 
decided under Reg Ltiou IX of 182 only and the 
decision of the Collector under Regulation VII of 
18 3 is final Cjutvia Aiyan c Mahoueu Fakir 
UDDD f bAtB 2 Mad. 322 


decision under Mad Act VIII of 1S63 —A CoUeo 
for has no pover to set aside the decision of a Head 
As istant Collector whin the latter is exeiusiufc, the 
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COLLECTOR — continued 

powers conferred on a Collector by Madras Act \ III 

Of I860 RAJAEAM LAXA l lvAXIAPPEN 

[6 Mad., 120 

22 Objection to register and 

assess land transferred in accordance with 
Mad. R°g XXV of 1802 —A Collector is bound 
to register and sub assess a portion of a zsmindan 
transferred 111 accordance with the proi isionsof Kegu 
lation \\\ of 1802 such transfer uot being opposed 
to Hindu or Mahomcdan law or the existing law 
I DITTOS AMY TETA® r COELECTO® OF llADPIiA 

[3 Mad. 35 

23 Issue of summons to attend 

departmental enquiry— Mad Act III of 1869 
— V Collector who in order to draw up a report for 
the information of Government holds a departmental 
inquiry into the conduct of a tahsihlar accused of 
extortion in tho discharge of his executive duties is 
authorized under the provisions of Madras Act III of 
18 > ) to issue summouscs for the attendance of pei 
sous whose evidence may appear to him necessary for 
the investigation bnimvASA Ayanoar v Queen 

[I L R. 4 Mad 393 

24 Power of Collector to irons 

fer suits under the Rent Recovery Act— 
Mad leg T IJ of 1828 —The Collector of a district 
is competent to transfer suits undir the Rent Bcco 
very Act hied before an Assistant Collector m his dis 
tnct to the file of any other Assistant Collector in the 
same district Kaoasanatiu r rntuvENOADA 

[I L 31 , 7 Mad. 420 

25 Reference to district pan 

Chayet— Mad Reg 2.1 I of 1316— Pillage pan 
chayel — Roicer of Collector — A Collector cannot 
order a reference to a district panebayet under Regula 
tion XII of 1810 unless there has been (1) an enquiry 
as to whether the parties will submit to the jurisdiction 
of a village pauchayet (2) an objection from either 
party to such reference and a request in writing by 
one of the parties that the matter be referred to a 
district pauchayet Cbikati r Peddakimeui 

[I L, R,, 8 Mad. 669 

20 — - Deputy Collector — Reference 

of casts to Munstf—- \lad Reg XII of 18lS—Ait 
i'll uf 18o7 — A Deputy Collector invested by a 
Collector with all the pow era of a Cov cnanted Assist 
aut or w ith the special power to determine claims 
uuder I egulatiou All of 181* is compettnt to refer 
eases under that Regulation for disposal to a Dis 
tnct Munsif 1 he autbonty must be delegated under 
* 3 Act 1 II of 1857 Anonymous 

[4 Mad. Ap 1 

27 Suit for resump 

tion—Renj Jteg II of 1819 t 30 —Under s 30 
Regulation II of 1819 a Deputy Collector although 
authonzed to put the case in snch a state of prepara 
tioa as to facilitate the heating and decision by the 
Collector had no authority to pronounce a decision 
lnmsclf ltADBAMAunun Gnoss r KnrnrDNxrTix 
Re* 1 Ind. Jur O B 84 


Reg 11 of 1319 ■ 


Ski funder Beng 

- V Diputy Collector has no 


COI/LECTOR — continued 

jurisdiction to try a suit under s 30 P cgulation.il 
of 1819 but should return the plaint and refer the 
party to the Collector w ho his jurisdiction Oocee* 
KAtr BaSEBJEE r IiAEL MAHOMED MoIXAH 

[W R F B 70 
Marsh. 295 2 Hay 107 

Kail? Dass Baneejee t XI city Laie Ceucseb 
suite Marsh. 453 

29 Act XXII of 

1872— Ad XIV of 1863 s 8— Collector m charge 
of sub dicision —A Deputy Collector whoby virtue 
of Xct XXII of 1872 must bo deemed to have been » 
Deputy Collector in charge of a sub division mtum 
the meaning of Act X of 1859 and Act XIV of 1863 
and whose powers for the decision o! suits «** 
therefore the powers of n Collector was transfeire 
to the settlement department and heard audditer 
mined a suit under Act X of 1859 for enhancement 
of reut Meld that his powers continued to u® 
notwithstanding his transfer and that therefore 
did not need to be re inv ested under s 8 of Xct 

of 1863 Giedhaeee c Dilsoosh Lai o0 , 

[SB w, *•-'* 

30 Dtfufy Collector 

ml ether a Court under Land Acqu ution Act— 
Judicial Officer — Reienuo Court— Prosecution W 
false e tdcnce— Criminal Procedure Code w 

* 476 — Penal Code , 193 -Tbe expressly 
Court in the Land Acquisition Act does "Otiuelude* 

Colltctor nor is there an j autbonty given totbe *.011 
tor to administer an oath or to require a veribcauon 
h a false statement made under a ycnficM«> . 
constitutes an offence under s 193 of the I f"* 1 t L 0 
uot a verification oath or solemn athrmitioo 
Deputy Collector acting under the Land Acqm* ^ 
Act is not a judicial office, he cauno of 

regarded as a Revenue Court within the te 
s. 47o of the Code of Criminal Procedure 
ccedings under the former Act are uot r£g« 
the Code of Civil Procedure uor is he rim'” 1 ^ 
ing a petition put in before him to be f a jM 
accordance with that Code so as to oaLe f c _ 

statement punishable as perjury lie DepuJT tJje 
tor is not m a ros.t.ou to pass any final ot tbe 
matter of value of the land or the n P bt ,»fercnd0 
price fixed a party dissatisfied cw * mltet 
to the Civil Court whrae duty it is to settle ^ 

1U dispute judicially therefore to P 

who claimed the right to such a reference to a c ^ 
nal prosecution when the matters on ,-PcvcauS 
Deputy Collector bad formed an orimonw bp , u b- 

Officer under th Land Acquisition Act ollll y 

mittcxl to the determination of a Court ^ ^ (£> 

premature and improper and is the trod 

operate very prejudicially towards them » ^ 

before tho Civil Court of the same matter 
Das Ruehit r queen Empress^ a7 c#Jfc s2 0 

SC Deputy Coll.elornot*'! 1 ,"! 

as Settlement Officer— .rtrt XAlil , u « 
Act I of 1874 e, 7 8 -Th* P« n “g £ which 
of let XXII of 18/2 apphed only to »wrt«m J|aU< 
the proceedings of Dcjuty Colledo 
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COLLECTOR — ro»f i nucd 

to be set aside for want of jurisdiction and did not 
hare the effect of nu in*. d’cr’ca passed by them 
wh eh had b’cn annullc lilt) peal or of annulling the 
derrrt* is apsHsil b which time Irene* w rt. an 
nulled. Etc pt in th ease* f D putv Collector* 
employed in making or re* mng a *ettl m nt \ct 1 of 
4 cud no provision for tli valilitiot of d cries 
of Depot) Collector** tasil for want of jam lieti n 
or forth inrali laticn of the dect cs of the VppilUte 
Conrt* which annulled tho e decree* Qutrre — 

Whether the pron g to t S el let I of 15e4 that 
the precisions of the section *1 oul l not appL to any 
earn? m which th holler of a de-crce mad ly an 
o*eer employed in making tr reviling a settlement 
and treated as in* slid for want of autlioity in *ucb 
officer hail, before the passing of the Act obtained a 
d -erc-e in a competent Conrt m another *uit on 
the mm cause of action wo-ill hare applied to a 
cate where the bold 7 of the dtcree brought another 
■nit the decree in wl ich was against him. Jeeiva 
Ram r Isree 8 N W 153 


COLLECT OR — concluded 

notice of suit required by the latter section Con 

lector o? Bijeor e Munch ah 

[L L. R 3 All 20 

38 Poaer to set 

nt tie safe under s 311 Cirtl Procedure Code 

(18S' > ) — rules made by Hombai/ Oorernmenf 

Un ler the rule* mid by the Local Uoverniuent < f the 
B mbay Pn.sidu.cy a L )1 lector has u t the power of 
the Court un ler s. 311 of the Civil Pncedure Code 
to set asi h a sale L abayan r Rasulkfian 

[I L R. 23 Bom 631 
37 Power of Collector— Refer- 

ence It/ Collector — Jur s Itch on of Btstr ct Court- 
Land Acquis hon Act s oo —A Collector u not 
competent to refer u sr a District Jud,.o to decide any 
qucsti u anting under Land Acquisition Act a 55 
ILmalaesami r Collector or Kistva 

[I L. R. 16 Mad. 321 

COLLISION 


32 D puty Collector acting as 

Settlement Officer—/* q IX of JS/5 is 5 and 
6 —Any Deput Collector deputed and authonred 
tinder a. C of regulation I\ of lS’u to make an 
enquiry wit the same power* and authority in 
regard to all land* held free of asseismcnt anil for tho 
invciti'^ation of all claims touching auch land* at 
by s 6 of the regulation were settcl in Collec 
tor* making settlement* prescribed by Herniation 
V II of 1822 i» justified in taking the initiative in 
case* In which the Co\ emment has no interest as in 
plots undeT oO bighaa with respect to which it lias 
waived its n bt to resume in favour < f the propric 
tor of the wehal IIjiolan IIisseb r Kabiuta 
Lai, 7 N W 302 

33 Transfer of case to Assist 

ant Collector to record evidence —A Collec 
bf u incompetent to send a case to the Assistant 
Collector merely to record the evidence tharein and 
when this i» d ue all subsequent proceedings will be 
annulled. Zaib-oonxissa r AnjoomrrA 1 ERSitad 

[2N W 98 


See Jurisdiction— Admiralty and Vice 
Admiralty Jurisdiction 

[10 Bom 110 
1 Hyde 276 
4 Bom O C 149 


See Cases under Shiei-inq Law— Col 
lisxon 


Damage done to ship by— 

.See Limitation Act 1977 art 36 

[LL.R 11 Bom 133 


COLLUSION 


See Divorce Act s 13 

[I L R 11 Calc 651 
See Cases under Fraud 
See Insolvent Act s 9 

(I L R 21 Bom 205 

COMMISSION Col 


Bbowanee Dutt Sinoh r Beer Scran 

[2 N W 196 

34. Offence against the Stamp 

Laws— Aci Xrill of 1S69 e 43 —The Colic etc r 
being primarily responsible for tbe prosecution of 
offences against the Stamp Acts of 1809 and 18i9 
*h uld n t himself try as a Magistrate a person ac 
cused of an tffcnce against eitl er of those Act* 
Empress of India r Deoki Nandan Lal 

[I L R. 2 All 808 

35 Agent of Court of Wards 

for disqualified proprietor— A IF T Land 
lletenue Act (A.JA of 1873) s 204 — Pu'hc 
officer —Ctttl Proce lure Code 1877 is 2 and 424 
—A Collector when acting nndir s 201 of Act 
XI\ of 18/3 as the a„ent of the Court of Wards 
m respect of tht estate of a disqualified person is 
a public officer within tbe meaning of ss 2 and 421 
ft Act X of 18i7 and consequently when sued 
foi acts done iu that capacity is entitled to tho 


1 Cith Cases 137^ 

2 Criminal Cases 13 <g 

See Receiver LL It 15 Mad 233 

———Order disallowing to Adtmnis 
trator General 

See Letters Patent High Court cl 15 

[I L R 1 Mad 148 

— Payment of— 

See Insolvent Act a 40 

[LL R 14 Mad ,133 

Right to— 

la Bboim I 1 B, 20 Bom , 124 

Rule ub to rate of— 

See Administrator General s Act 1874 
8 L L R, 1 Mad 148 



( 1371 J 


DIGEST OP CASF9 


( 1372 ) 


COMMIS SIOW — contt n ued 


to Ameen to fix mesne profits 
See Court Fees Act s 20 

PIE 17 Calc 281 

— to Executor 

See Executor I LE.22 Cale , 14 
’fee Mahomedan Law— Will. 

[I L B 25 Calc 9 

— to Mooktears Practice of giv 


See Pleader — Removal Suspension 
Dismissal op 11 B L R. 312 


- to Official Assignee 
v« Insolvent Act s 19 
[L L R 
ILB, 


8 Mad. 79 
13 Calc , 66 


— to take evidence 
See Apr Ella xe Court — E nsosa appect 
ing OE EOT Merits op Ca«e 

fl L R 25 Calc , 807 
2 C W N 666 
SeeEviDRNCE-CiviL Cases— Secondary 
Evidence— Ison production pokothek 
Causes 1 D R 9 Calc 039 

See Pabdanashin Women 
[I. L R 4 Calc 20 DOLE 93 
_ _ __ 18 W R 230 

X L R 26 Calc 0^0 651 note 
3 C W N 760 751 763 
See Practice- C rm Cases—Covuissiov 
[ILR 23 Cale 404 

— to Trustees 

See ILL — Construction 

[I L R 24 Calc 44 


1 CIVIL CASES 

“ - — Case on peremptory board— 

, ract,ce —A fommission lor the examination of 
Witnesses will be issued even though the cause is 
entered upon the peremptory board of the day if the 
issuing of such commission is not calculated to prciu 
nice the defendants or to subject them to loss orincon 
\cmenee Janssen r Dundas 1 Hyde 269 

2 -Witness out of jurisdiction— 

t otrer oj granting cotami/sion to examine a port 
to j« t —A commission will be granted merdyas » 
matter of com sc to examine a material witness who 
V* of «»* ‘ oart if the witness 

Put An b, ° npbt 1q1 ° C ?, urt b y ordinary process 
llut tl e rornmis ion will not be granted at the 

et.d<n CC "ft" I* 1 ** to him to one 

" md,r “ ™»” ™ m*pt -E 

SZ-TtS-SSS" »\'.1 ■» 

[llnd. Jur W a 357 

. to i8sno —As to 

* the Court to ism* a commismon i| 


COMMISSION — continued 

1 CIVIL CASES — continued 
see per Ah.siie J m Habidas Baisakh c 
Moazau Hos ein 

[ 8 B L. R. Ap,16 15 W R, 447 

4* Won resident witnesses— 

Ctcil Proce hire Code 1H59 t 175— The Coart 
is in\ csteel n 1 th discrctu nary power to grant or 
to nfuse applications made under s 175 Act Mil of 
1859 for tbo examination by commission of witnesses 
resident more than 100 miles distant from Calcutta. 
Burney o Eyre IHyde 63 

6 Commission to examine wit 

nesses — Grounds for granting commission — A 
plaintiff applied under s 6-10 of the Civil Procedure 
(.ode (Act VIV of 1882) for a commission to issue 
for the examination of three female witnesses (P B 
and A) at the residence of one of them (P) The 
grounds upon which he based his application were tho 
following — (1> That P hid lost her husband ten 
months pres iously and was in mourning that accord 
in r to Parsi usage a widow observed mourning for two 
or three ytars and during thit timedidnot lease her 
house ( 2 ) that A was fifty eight years of a„e and 
sickly and physically unable to attend the Court (3) 
that A was about to go np country and could not stay 
in Bombay until the hearing Held the circlin' 
stances alleged wore not such as to justify the iiiueof 
a commission Kustomji Fbauji t> BanoobaI 

[L L R. 14 Bom 681 
— Application by a defendant 
(caveator) to examine witnesses on commis 
Sion-C.r,/ Procedure Code ( Act XI P of 1S$V 
Ch XX f —Practice — Where a defendant (eariatorj 
applied for the issue of a commission to examine 
witnesses the J udge having rc"ard to the circtun 
atinces of tho case and to the principles laid down w 
Berdan v Oreennoods L It SO Ch B 764 
note 3 refused the application Mown DkabAV bt 
T Reuchand ^aeanji L L. R , 23 Bom 
7 


. - — • Power of Deputy Collector 

A Deputy Collector 19 competent to depute an omen 
of his Court ti take evidence on commission 11 
place where the witness is examined is within his 
jurisdiction Tam Chand MOoeerjee r 
Dabea 10 W R S38 

8 Examination of infant-Tb* 

Court will not issue a commission for the evamiu* 1 '® 
of au infant of tender years In the matt** 
Beenodeeny Dossee 2 Hyde 162 Cor* 

9 • — Witness eervant of pa rf y 

Gpplyxng— Ct»i? Procedure Code PS9 • f' J " 
An application for the issue of a conn'd*** n nniwr 
Act \ III of 18 9 s 1,5 should be snpp rted by 
reason other tlian the nure distance of plar* oI *T 
sidence of the witness If the witness u a »tr* n 

a eoirmission will bo ri_ht and reasonable but " 
if he is a servant of the party applvin" A*«*_ 
J\ath Jiia r Dhunpct Si>ou 20 W R- 

10 Notice to opposito P ort ?‘T 

The issue of a c mmission for the examination 01 »» 
absent witness w ithnut notice to the ©ppeiito p* 11 / 
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COMMIiiSION— -eo*< need 

1 CIVIL CA«>F» cant nue I 
even if not illegal u objectionable Tabcckvatb 
MOQKZBJEE r GOCBEE ChcBX MOOSEBJEE 

[3 W R. 147 

IX, Witnesses residing out of 

British territories — Where the application of a 
party to a suit to have the evidenceof witnesses Tcstd 
mg beyond t e British temton ^ taken under a com 
mission failed own" to circumstance* be\ond hiscon 
trol a subsequent application to hare other witnesses 
examined within the British territories ought to hare 
1 pen complied with Mriitrc AU bnan r Mzhkh 
IU500 8W E, 448 

12. Commission to England to 

take evidence — Cotit of such eommittion Party 
and party taxation Principle of — 0*b* of proof in 
respect to item oljecfed to — Production of touchers 
m cate afeomm is on to England — Coats of of fain 
mg transcript of sndtnce <j v«» and of perusing it 
—AUoman ct to tr itnestes — Comm tstonrr s fees — 
Prach e — Where in a suit in India a commission to 
take evidence has been issued to F upland the bill of 
costs with reap et to snch commission is to bo taxed 
by the Taxing Master of the Court in India and not 
in England It is to be taxed on the same scale and 
on the same principle a* would he adopted in England, 
and if the Taxing Master finds any difficulty he 
must refer to England for information Where an 
item is objected to in taxation the Taxin 0 Master 
should reconsider and renew his taxation and m do 
mg so he should throw the onus of proof as to the 
necessity of the item upon such party as basing 
regard to its particular nature he considers ought to 
bear it As to the production of louchera in case of 
commissions to England no rule can be laid down 
Upon objections bein'" brought m it is in the discre 
tioa of the Taxing Master either on his own motion 
or on the application of the party objecting to require 
louchera for or further proof of all or any of the 
items objected to and, failing the production of the 
vouchers or proof which he may require to disallow 
the item. Quart— W bether m taxation as between 

party and party the costs of obtaining a transcript of 
the evidence given and of perusing it ou"ht to be 
allowed. Payments made to witnesses are discre 
tipnary allowances and the Court is averse to itn w 
such allowances The Court in appointing a com 
mission er to take evidence in England expects that 
the fees of such commissioner will not exceed those 
which the Supreme Court m England would allow to 
a special examiner or commis loner acting in England 
under its orders If the parties desire that hi her 
fees should be allowed to the commissioner whom they 
name they should obtain an order from the Jud»e 
appointing the tommissioncr Gocttldas Hulas 
das MABTOAOrrBivo Company i Scott 

[ILB IB Bom 239 

13 Examination under com 

mission — Practice - Counts? The cxamiuatio x of 
witnesses under a commission is of the samo nature 
as an examination in op n Court and should be on 
ducted by counsel and not by attorneys The return 
should show on the face of it that the oath was ad 
ministered to the commissioner its well as to the 


l COMMISSION — continued 

1 CI\ IL CASEo— continued 
interpreter Pbankbi ha Ciiandba u Bissovath 
Chandba SB L B Ap 101 

14 Examination d° bene esae — 

Pro ttce— Act till of !8o9 ss 17o 179— A * 
bene cue examinatioi of a witness about to leave the 
juris fiction of the Court must be taken bj the Court 
unless the parties consent to the evidence being taken 
under a commission EDWARDS i MulIEB 

[BB L B 252 

15 Counsel — An ex 

Animation de bene esse being on the same footing ns 
the examination of a witness in a cause can only he 
conducted by counsel Hoff jean c Fbamjee 

[Cor 7 

18 Attendant of witnesses for 

examination —It is the duty of the party obtain 
iQ° a commission for the exanun ition of witnesses to 
take such steps ns may be necessary to s cure the 
attendance before the commissioner of the wit leases 
he desires to examine Leehbaj i Palbe Bam 

[2 N "W 310 

17 Bight of person not joining 

to cross examine witnesses —A party who has 
not joined m a commission is entitled to cross ex 
amine the witnesses who are examined under the com 
mission Gbzooby i Dooley Chund 

[14 W B, O O 17 

18 Commission issued without 

jurisdiction— Obligation to execute — A Magis 
trate w not bound to execute a commission of a Small 
Cause Court directing him to take the evidence of 
prisoners in jail m a case in which none of the cir 
cumstances existed authorizin'" that Court to issue the 
commissi n Gofal Chundsb Sibovb t Kubno 
dhab Mooches 7 W B 349 

13 Charge hy judicial officer 

for executing commission — Commission from 
Insolvent Court — Taxation of costs — Counsel s 
fees - Pr dice —In the course of insolvency proceed 
mgs the Official Assignee obtained a rule nisi callm 0 
on one D alleged to have been gomastah to the in 
solvent to show cause why he should not hand over 
to the Official Asstpoee ccrtsis poods sod cooaeys 
claimed s part of the insilients estate D ap 
plied for and obt lined a commission to issue to the 
Jud"eof Agra as commissioner to examine witnesses 
on his behalf but the Judge of Agra refused to exe 
cute the commission without being paid his fees 
which D accor linl^y pud On the hesnn of the 
rule it was dischar cd with co ts uicluding costs of 
the commit io i On the taxation o the bill of costs 
as between party and party the taxing officer dia 
allowed the sum pud to the Jud e of Agra and al 
lowed certai i fees and additional fees to the counsel 
for D E sccptio is were filed by both part i s and even 
tuilly the exceptions came on for argument Held 
the fud e of A ra was not bound to execute a com 
misinn issuing from the Insolvent C art without 
making a charge for so doinj, the amount of the 
charge is in the discretion of the taxingoffieer As to 
alio vmg fees to the counsel for D the taxing officer 
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COMMISSION — continued 

1 CIVIL C \SES — continued 
should eonsider what was fair and reasonable regard 
being had to tht nature and circumstances of the 
case they are not necessarily to be measured by the 
amour t allow ed by the Official A signer for hu conn 
sd I\ be Ghaseeeui 12 B L R- Ap 4 
20 Pardanashm women — 

Costs — The Court will not order the costs of a com 
mis ion to examine a defendant who is a pantinashm 
hdj to be paid bj her or order the estimated cost of 
the ommi sion to be paid into Court although the 
application for the comrai sion is madi by the lady 
herself MoMNUroBnoosrv Biswas « Sno hee 
snoo r\ Biswas I L H. 6 Calc 888 

2L Difference between irbitra 

tors and commissioners — Commissioners ap 
pointed by the Court an officers of the Court and act 
by a majority therefore where two of the commis 
aionera were agreed — Held that they had power to 
male a valid return of the commission notwithstand 
lug the di sent of the third FaJEVdra ~Uat it . it . r 
Raipur apt Matilal 3 B L R. Ap 3 

22 Evidence taken on commis 

sion Admissibility of— Jet Till of l*o9 
ss Til T~6 and 1”9— Potcersof High Court to issue 
commission A commission for the examination of a 
witness at ifandahy ran only i sue from the High 
Court The consent of parties is not rrqm itc to the 
admissibility of evidence takeu under such comroi 
sion if the oxammaticn have been upon oath or 
affirmation Aoi Mahomed Jateeb Ieharani r 
Nazirviiah 2 B L. R. A C 73 

[10 W R. 385 

23 Act Till of 

1*59 t 17* — Evidence on record — Use by one 
party of evidence under a commission issued at fie 
instance of anotf er parti) - The evidence of the 
defendant taken undir a commission was allowed tobc 
read on the plaintiff s behalf w ithout the depr sition 
being put in as part of the plaintiff s case as being 
part of the record under s. 179 Vet k III of 18 j9 
Dwaeeanath Durr c Goo a Dati 

[8BLB Ap 102 

24 Pri dencetatenon 

commissioncn lebalf of defendant — P»yht of plain 
t ft o refer to such evidence at part of record of m t 
—C tiI Procedure Cede ( Act \1T of 1SS2) st 339 
and 3 0 — Act nil of 1659 » 179 — Defendant 
examined a witness on commis ion The commis ion 
was returned to the Court The plaintiff in opening 
lus case claimcl the right to refer to the evidence 
taken on commis ion as part of the record of the suit 
I) fend&nt objected contending that if plaint ff read 
It he must read it as his own e> idence Held that the 
plaintiff w $ entitled to rtf r to the evidence as part 
of tb r cord Dvarl mat) Is/fv Gunyn l)oy b 
P Z P Ap 102 fol'owed >l TJEIni Das«EE r 
>01)0 Lax. Bose LLE 26 Calc 591 

25 Jr deuce tat ra 
»» al e e rf otter t dr— Hat the evnl nee was 
pun In tl e at si nee of the cth r side >» rotereogh to 
make the ilijosihon of a witness takxn on remmi sion 


COMMISSION — continued 

1 CIVIL CASES — concluded 
inadmissible Ram Chasm Mookeiuee c Kimbie 
Dabia IOWR £33 

20 A Court mxv le- 


gaily refuse to hear read in evidence the deposits of 
a defendant taken by commission whore there h no 
evidence to prove tint the defendant was from sif so * 
unable to attend personally at the time of the tml 
and the Court declines to dispense with the proof o { 
such circumstance PbITHEE BoEEVBk Pal *- see 
curve cm Mabi Sultan r Kaha pnrv Srobe 

[22 W B. 331 


27 


nls 


attached to return of commission — Document 
attached to the return of a rommi sion and id ntinei 
with the documents referred to m the evidmce may 
be read at the hearing of the suit in which tberom 
mission issued unless thev have been objected w 
heing tendered in cvideuce before the eommi 
Objections to the admi sibili y of sneh 


uojcciions to me buihi siui** j — . 

cannot be taken at the hearing of the • 
Sthuthers r Wheeler 6C lb. 


crnrrsAL gase> 

Evidence of Gov ! rn ”“ 


28 jiiviaence ox 

servant ordered on service taken by 
mission previously to deparmr^^. 
Courts Criminal Procedure Act fk • 

— \\ here a Government servant who had * pny . 
recogmiance to appear and give eviarocMor o i ^ 
sedition at a criminal tml to take place w . 
Court of Bombay was subsequently c ™^. ^ 
distant station on the public service and «•» ^ 

with due regard to the pnbhc mterest rf 
Bombay in time for the trial —Beld on tn 
tion of Government that his evidence mi Lt oe 
by commission before his departure I _ 
nndtr the provisions of s 76 of the H4 - g T 

Criminal Procedure Vet (X of 18 5) _ 255 

Bal Gangadhab Tilav L L. H- ° - 13 
2Q Ground for refusing c0 


20 Ground xor C r 

mission— Prejudicing prisoner— u*9 The 

-?] nal Procedure Act (X of 1 1?) # cn 

Bigh Court refvised to issue a _ on! j te 

minal ease on the ground that inch a ol t Lc 

in satisfactory and dangerous to the intere 
P n oner Emebess r Cbrott R q 8 08 

- Pardanashm 


-Personal 

Court— Cn ft < nal Procedure Code M" ^ 
-2) s too -beetle - That 
dun women are not 


laslnn women are not of n ht rxemp , „ lB0 <xi 
tltndanee at Court Al o tint thx Ok 

,„ t sOof the Criminal , 


nee in a. 3 0 of the Criminal » ^ 
„„\ofl^7 >«mpowenithe Court* to *1 * lt „*. 

ion ly eommiAion in criminal ca f* .... — ..^frv 


ion ly eommi < ion in criminal «* M 

rtorJinf 1.11. “ * 

ncht not to aj pxar in pnthe Jne r« I n i a 

, F , of .lUpnr ISA* N"i* u 

la bin applied to be examine 1 by «*““ j not 

bat the firt that she was a «mpt»in*nt a° 
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COMMISSION — continued 

2 CRIMINAL CA^ES— content 
merely a witness matemllv altered her position as . 
regards the question whether she ought not to he 
exempted fr m pcramal appearance in Court and that 
ns dor the circumstances shConplit net to he examined 
bv commission but on'-ht to attend personally to be 
examined m Court Direction to the Mi~ strate to 
make such arrangements for the examination of the 
complainant in Court as shrald secure her privacy 
coruistent wuh the recording of her evidence according 
to law in the presence of the accused. It itnesses m 
criminal casta should cot be examined by ftnmiissi n 
except in extreme cases of delay expense or ineon 
reniecce Is the matteb or the petition op 
Fabid rv vies a X. 3j E.. 5 AIL 62 

3L - - ■ — ' ■ Criminal Proee 

dare Cede 1S82 t 503 — Exam nat on iy commu 
»io « — Perianal oppearanct in Court —A Hindu 
ladv having been summoned ti a witness cn behalf of 
an accused applied under ■ v03 of the Code of Cn 
mnal Procedure to be examined by commission on the 
ground (inter of <f) that she was a parda nashin 
and that her enforced appearance in a Criminal Court 
would entail a forfeiture of her dignity and position 
in Hindu a ciety Held that such application was 
properly made under the section and that under the 
circumstance of the case the order prayed for could be 
made In the mattes op tiie petition op Din 
Tabisj Dzbi LL E. 15 Calc 775 

32 Examination of 

Varda nail/ in lady— Code of Criminal Procedure 
(1892) it 6 7 503 504 505 506 and 507—Preu 
dewg Hag titrate Power of — It is doubtful if a 
Presidency Magistrate m the Town of Calcutta has 
power to issue a commission under is 603 to 607 of the 
Code of Criminal Procedure to examine a witness re 
aiding withm his own jurisdiction but there is nothing 
m the Code to prevent a Presidency Magistrate examin 
mg a witness within his jurisdiction at some place 
other than the Court house Where a Presidency 
Magistrate refused on the ground of want of jurisdic 
tion to grant a commission fir the examination of a 
parda nashin lady but offered In take her evidence m 
lna Court when cleared for the purpose or m his private 
room and she appl ed to the High Court for a cam 
mission being granted or for such other order as they 
might deem proper the Hmh Court on revision directed 
that if the lady would take a house or suito of rooms 
not far from the Magistrate a Court and pay all the 
eosts which the Magistrate deemed reasonable and 
proper he should n t enforce her attendance in Court 
but examine her in the place ao app luted in the pre 
fence of the parties concerned and in the manner in 
which parda-oasbm ladies are ordinarily examined 
Hem Coomabee Dassee r Queen Empress 

[LL.lt. 24 Calc 661 
1 C W N 333 

33 Grounds for granting com 

xniBsion — Ificoorenieae* — Expense — At the trial 
of a person for an offence under s 411 Penal Code 
the Court of Session under s 33 of tlie En lenca 
Act used egainst the accnicd the evidence of the 
owner of the property in respect of winch the accused 


COMMISSION— eoBfiMKerf 

3. CRIMINAL CASEb — continued 


was charged and of his wife taken by commission 
during the enquiry and the evidence of the servant 
of those persons taken at the enquiry and also the 
evuhnee of the owner of the property taken during 
the trial undir a commission issued by the Sessions 
J udge under s 03 of the Criminal Procedure Code 
The gvounli upon which the Sessions Judge admit- 
ted the evidence taken during the enquuy were that 
the attendance of the witnesses could not be pro 
cured without on expense of EuOO an amount which 
he considered unreasonable that the witnesses would 
be inconvenienced and that their evidence did not 
concern the acenacd personally having reference only 
to the identification of the property in respect of 
which the accused was charged. Held that the Ses- 
sions Judge had improperly admitted such evidence 
Inconvenience to witnesses is no ground allowed 
under s S3 of the Evidence Act and the question 
of identification was a most material one and the ev! 
dcnce of the witnesses in question was of the utmost 
moment the whole case resting on it and as regards 
the ground of expense it was impossible to consider 
the amount unreasonable considering that the entire 
case rested on the evidence of those witnesses and that 
the accused had not cross examined those whose evi- 
dence bad been taken by commission nor looking at 
Jus position could he arrange for their cross examma 
tion Held that on these grounds the Sessions Judge 
was not justified in issuing a commission under a 603 
of the Criminal Procedure Code Queen EiiPitBBfr 
t Bubke ILH 6 AIL 224 

34 Application by prisoner for 

commission to place out of the jurisdiction — 
Previously to tbetnal at the Sessions the prisoner had 
applied to the Court for commissions to Pondicherry 
and Mauritius to take evidence on his behalf The 
application was refused on the ground that the High 
Court had no authority to issue a commission in such 
a case but the learned Judge (West J ) reserved the 

n it ion for the full Court Held that the nigh. 

rt had no power to issue a commission out of the 
jurisdiction in a criminal case on an application by 
the accused. Empbxss v Mooega Chetti 

[L If. R., 6 Bom 338 


35 - 


— Evidence taken on commie 
elon — Criminal Procedure Code 1882 n 503 — 507 
■ — Evidence Act 1S72 i 33 — Tract ce — Evidence 
taken under commission issuing from the Court of the 
Chief Presidency Magistrate during the course of an 
enquiry before him cannot be used in evidence at the 
trial before the High Court under a. 607 of the 
Criminal Procedure Code Held further that on 
the facts before the High Court it was also inadmis- 
sible under s S3 of the Evidence Act Queen Em 
EBBsa r Jacob L L. B, 19 Calc. 113 

— Evidence taken on commis 
elon Admissibility of in evidence— Eti 
dcnce Act (1 of 1872 J t 33 — Tight and oppor*- 
{unit / <o crois examine— Criminal Procedure Code 
(1SS2) Ch EL ti 503 and 507—~Jnferro~ 
gator/es Entente talcen Ig —Depositions taken 
on commission in criminal cases although inad- 
missible under Ch \L of the Criminal Procedure 
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COMMISSION — concluded 

2 CRIMINAL CASES — concluded 
Code (Act \ of 1882) may be admitted under s 33 
of the Ei nlenee Act (I of 1872) if the requirements of 
the proviso to that section have been complied with 
The words opportunity to cross-examine in the 
pi o Mao to s 33 do not imply that the actual 
presence of the cross-examining party or his agent 
before the tribunal taking the evidence is necessary 
To make evidence admissible against an accused 
person under s 33 of the E\ ulem.0 Act tho fact that 
he had full opportunity of cross examination if not 
admitted must be pioved. Quare — Whether the op 
portumty to administer cross interrogatories under 
a commission is au opportunity to cross examine 
within tlio meaning of the proviso to e 33 of the Evi 
deuce Act so as to render the evidence taken on inter 
rogatories admissible Queen Eiipezss t Ram 
C11ANDBA GOTZICD IIeeSITK 

[I LR., 19 Bora 749 
COMMISSION AGENT 

bee CONTRACT— CONSTRUCTION OF CON 
TRACTS 

[L L. R , 13 Bora 470 
See PuiNcirAj and Aoent — C omnasiov 
Agents I. L. R IQ Mad 338 
[LL.lt. 17 Bom B20 
COMMISSION SALE 

Goods remaining with Insolvent 

on— 

bee Ik olvency— Oedeb and Deposition 
[IL.R 3 Calc 58 

COMMISSIONER 

— — — Award of— 

bee Law ad Nafisi a debts Act 

[LL E 10 Calc 584 742 

Dismissal of suit for non pay 

ment of fee of— 

bee Res Judicata— Judgments ok I be 
liminaky Points 

[ILR13 Ma<L 510 

Pee of— 

L.ee Commission— Civil Cases 

[L L It 15 Bom 209 
for partition Appointment of — 

Vc 1 ABTITIOV — JtmSDICTION OE ClVIL 

Cocet in burrs inspecting Iabtition 
[L L It. 23 Calc 679 
— — in Insolvency 

bee Insolvent Act r Cl 

[LL R. 13 Mad. 150 
L L. It. 26 Calc. 973 

4 C W N 32 

s lR»fL>r*iT \rr r '"I 

rim n o c i 3 o 

3 D L It An 14 

5 1! L.H 179 
15 13 L.R Ap 10 

9 Bom 310 


COMMIS SlONEK-ccmeMed 

Lien of, for ffees— Zi en of e. 


mtsstoners on return for fees —Certain eomimi 
won erg who had acted under a commission of parti 
tion refused to give up the return they had nad< 
until they were paid them fees On application k 
the Court they were ordered to send m the return 
Held that commissionerf under a commission oi 
partition have no lien on their return thereunder f°i 
their fees Pajmcheeney Dabei r Muddoosoo 
D im Dir BourEe O C..2-J 


- Power of— 


See \ illaop Chokxidaes Act 
and G-t X Is. IL, 21 Calc 620 


• Reference to— 


See Local Investigation _ rt 

[I L.R. 10 Mad. 350 


- Suit by for his costs 


<See Right op Suit— Costs n 

[LL R. 4 Mad., 399 


• under Bengal Act VI of 1870 


See \ it laqe CnowjcipABS Acr es l 
[L X. B. 11 Calc, < 


COMMISSIONER FOR TAKING AC- 
COUNTS 


See Cases under Pbacticb-Civil Cases 
— COMMISS lONBB FOB TAKING ACCOU I 


- BjrmJsBOl at suit “55™ 


A. AA1B1IU9SU1 l/i 

to pay fee— CteiZ Procedure Code 1877 s**' 
Remuneration of commissioner —The , .mt 
Procedure does not authorize the dismissal o 
on refusal or faDuro of a party to «f»® * . 
amount ordered by the Court as remuneration w 
commissioner appointed under ■ 394 to exa 
counts Tho remuneration of a commission ^ 
pointed by the Court to examine i accounts i hl _ 

a rule be a definite amount and not at a ntkili* 
allowance RaoATA ChABLAR r^t^DAVTA l^ 25g 

2 Enquiry into correctness^ 


2 • enquiry mw «>"*' ' ,5/— 

report— Ctcil Procedure Code 1S5S * j e { 
Po„tr of High Court to ««*««< e0 
XJTI1I of 1SC1 / 37 - V n error in prmcip ^ ^ 
which an acconnt is taken is not tho 0®*^ p f 

which a Court should enquire Into the eoK ^ 
a report of a ecfmmissiotur appointed n0 “ . . j, t a 

the Cod of Cn il Procedure It is com f c T _ s j by 
Appellate Court under tho powers cO j,, 

* 37 of let Will of ISO! mlW 

even if no exception has bicn . ^ Madras ruling* 

Court appointing tbe CTUommVoncr worm nil c 

dtss uted from Ahmed VAUAD *\ , r< ]49 

lvIIA 9 AJ I VALAD hABIMBIIAl G Bom. » 


0 Tower of High ^ 

deal with commissioner a ropor^^ ^ 

Tract lure Code I80O * f . ... r jgyi to 
.1 nrr nj P in led «nd r . 181 of Art '.\ II 
iuve*ti 0 ate the state of Accounts b«lwc«> » 
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DIGEST OP CASFS 
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COMMISSIONER FOR TAKING AC 
COUNTS — continued 

creditor raid his report on which tho J«d„ 
meat appealed against vu f und d tho High Court 
on regular appeal refused to tale a fresh account 
SaRAPC VeSKADESAN c JLllai Isvaraitta 

[l Mad. 1 

4.—— ObjtcUo * not tak en 

an Coarf Ichm — Error in taking account — Tho 
Appellate Court will n t enter into the details of 
the account of a commissioner appointed nnd r 
*. 1S1 of the Code of Civil 1 roccdurc A party 
cannot be heard in the Appellate Court upon items 
to which he took no objection in tho Court be* 
low But where there has been error in the prin 
Ciple npen which such account has been taken the 
Appellate Court will correct such error if excepted to 
in the Court below \ eneata Reddi r \ E*KA 

T m I If ITT A - ClUSNAMAELAITA r ' r«EATABA 

irn ri 1 Mad. 418 

6 Effect of commissioner s ro 

port. — Although a commissioner’! re pert should 
have rcry great weight attached to it it is not ab- 
aolntely bindin- Venkata Teddi v Venkata 
Jtama ya 1 Mad 418 dissented fit m. 1\ANXA1 ARA 
rm- TT iv itta c roiEanEixi Pataita 

[0 Mach 36 

6 Swearing or affirming com 

missioner— Cinl Procedure Code 1850 t 191 — 
There i* nothing in the Code of Cml Proccduro 
making it iieetBsary that a commissioner appointed 
to take accr nnts should be sworn or afhrmed >UR 
BESSIE Dass r IsAEUN Dass 3 N W 217 

7 Investigation of accounts— 

Cttil Procedure Code 18o9 t 181— Paling depot 
lions of sexinesses — Where tho plaintiff had filed bu 
khatta-books m Court and did Df t allege that thoy had 
been falsified he should have balanced tho account j 
himself and tho lower Court should not have deputed 
an ameeu under s 181 of Act \ III of 1859 to I 
investigate the ace unt*. Such an investigation docs 
not include or allow the taking tho d positi ns of 
witnesses and such depositions ore not legally admit 
aible as ei ldeneo tn tho ease Cniro Pam r DBOJO 
Gobxnd D03S 10 W R 14 

8 Power of Court to deal with 

facts found by commissioner — Cteil Proce 
dure Code 18i9 t 191 — Reference to examine ac 
counts — In a suit fir an account it was ordered by 
consent of parties that tho case ihoull be referred 
to a commissioner to tako accounts w ho in taking 
them was to diode uprn all questions of fact whe 
ther as to the delivery of certain merchandise or 
the value of inch merchandise delivered or ether 
wise with full powers for tho purposes of tho lines 
tr'ation and that if questions of law should arise 
and could not be settled or disposed of before tho 
commissioner they were to bo submitted to the 
Court Held that this reference was different from 
the ordinary rcfcrenco to a commissioner to examine 
accounts under s 181 of tho Code of Cml Procedure 
Qtiare — M hetber it would bo competent to tho Court 
to ro-opou a question of account against a clear 
finding upon a qucstiou of fact relating to the account 


COMMISSIONER FOR TAKING AC 

CO DNTS — concluded 

and mado by tho commissioner undtr tho cvidenco 
properly before him Watson v Aoa Mebedeh 
bilERAZBE L R., 1 1. A. 346 

COM MISSI ONERS OF REVENUE AND 

CIRCUIT 

— — — The law relating to Commissioners of 
Revenue and Circuit reviewed Df be Pabbuu 
hARATAN SlKOn 

[3 B L.R. A. C 370 SC.12WE 323 
m hrMT T TH UN 1 ! 1 

Irregularity in- 

See CRIMINAL PROCEEDINGS 

[I. L It., 17 Mad. 402 
See Cases under MiaisinATB Jubisdic 
tion or— Coiiuituem to Sessions 
Court 

See Cases under Revision — Chimin ad 
Cases— Commitments 

Trial without— 

See Se sions Judue Jurisdiction of 

PLE.22 Calc 60 

L ■ Discretion as to commitment 

— Proper exercise of discretion —Tho power of com- 
mitment given to a Court of Session by b 43S Code 
of Criminal Procedure must bo exercised judicially 
upon the evid nee before tho Court and such Court 
ou D lit not to order a commitment unless the evidence 
appear to it sufficient for a conviction within the 
terms of a 220 Queen r Shajia Sunkek Biswas 
[ 10 W R Cr 25 

2 . — Discretion of Set 

sions Judge to comm t d scharged person — A Sts 
sions Judge has a discretion to order or not to order 
the commitment to the Sessions Court of any accused 
person discharged by the Magistrate with which the 
II i = h Court will not interfere Queen c Sueetarau 
Cuowdurt 2 TV It. Cr 44 

3 Discharge of accused on with 

drawal of prosecution, after commitment — 
Cfiuwsl Protidur* Cede fI&S2 si 21 i 21s) 
1872 s 197 — Commitment on a charge of adultery — 
A Ma titrate having committed a person for trial by 
the Court of Session on a charge of adultery immc 
diately afterwards on the representation of the prose 
culor that he wished to withdraw from tho prose 
cution discharged tho accused. Held that the order 
of discharge was bad as under ss. 19b and 197 Ex 
plauatiou Criminal Procedure Code a commitment 
once made can be quashed by the Hi).h Court only 
Empress r Janobir ILK 4 AIL 160 

4 Commitment after order of 

discharge — Cmm nal Procedure Code 1872 t 197 
— A Magistrate after examining four witnesses for 
tho prosecution discharged the accused under s 1^5 
Criminal Procedure Code 187° Subsequently 
on becoming aware that there was a fifth withes* 
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C OMMITMENT— cont i aved 
present the Magistrate cancelled bis order of dis 
charge took further evidence and committed the 
accused for trial to the Court of Session Held on 
submission of the case with reference to Explanation 1 
of s 107 Act X of 1872 that the commitment was 
good. AsoKTitoca 7 Mad. Ap 40 

6 Commitment made without 

jurisdiction.— Where a Magistrate without juris 
diction commits an accused person to the Sessions 
Court such commitment la void and no reference to 
the High Contt is necessary to have it set aside In 
THE MATTER OP EMPRESS t AUM MCJfDLE 

[11 C L. It 55 

See however s. 532 of the Criminal Procedure 
Code 1882 

6 Illegal commitment— Crifm 

nal Procedure Code 1872 t 197 — Power to quash 
commitment — Where the accused could not be found 
and the witnesses were examined in his absence under 
b 3 9 7 Criminal Procedure Code 1872 and he w as 
on arrest committed and put on his trial without any 
rc examination of the witnesses and pleaded not 
guilty —Held that having been committed and ha\ 
wg pleaded to the charge the commitment could not 
be quashed. Empress v Sagambur 

[12 C L. R-, 120 

7 Criminal Proce 

dure Code 1SS2 t 215 — Defect t» law —Where a 
person was committed on a charge of using certaio 
c\ idence known to be false — Held that the fact that 
there was not any evidence to connect such person 
with the use of such false evidence was defect in 
law suihcient to justify the quashing of the commit 
ment Empress r Nabotam Das 

[LIj R.,0 All 08 

8 Order for further 

rnquiry and commitment passed simultaneously — 
W here the order of the Sessions Judge amounted to 
simultaneously directing further enquiry into the 
alleged tffencc and to ordering commitment of the 
accused — Held that the commitment was premature 
and illegal and roust be set aside Aptan Seng v 
Queen Empress I L R,13 Calc 121 

9 • Power of the Court of Sea 

Bion to commit a discharged person for trial 
without the intervention of a Magistrate 
—Cr minal Procedure Code st 193 433 and 537 — 
In cases exclusively triable by the Court of Session 
f 436 of the Cede of Criminal Procedure (Act X of 
IBS.) empowers the Court of Session or District 
Magi trate to order a discharged person to be commit 
ted fir trial by such Court There is nothing rathat 
section to show that when such order is made the com 
mituicnt thereupon must necessarily be made by the 
Maglitrmtc w ho has discharged him whilst the first 
proviso to it shows that St may be made by the Court 
of Session or by the District Magistrate aeeordiog as 
the power under that section happens to be exercised by 
one or the other Meaning of the expression a Court 
of c mpetent junadieti n in s C37 of the Criminal 
1 rtccdure Code (X cf IBS'*) considered. A Court of 


C COMMITMENT — con eluded 

Session may try a prisoner so committed and charged 

by itself Queen Empress c Krishnabhat 

[I I RIO Bom 319 

10 Appellate Court, Powers of, 

OB to commitment— Criminal Procedure Code 
ts 423 436 439 — the Appellate Court referred to 
in s 423 of the Criminal Procedure Code can in an 

appeal from a conviction only order an accused person 

to be committed for tnal when it considers that the 
accused is triable exclusively by the Court of Session 
The meomng of the words in s 423 (i) of the Crum 
nal Procedure Code or order him to be tried by * 
Court of competent jurisdiction subordinate to »uca 
Appellate Court or committed for tnal is as follows 
If on an appeal from a conviction the Appella e Court 
finds that the accused person who was triable only by 
a Magistrate of the firs* class or by a Court of essioa 
has by an oversight or under a misapprehension been 
tried convicted, and sentenced by a Magistrateof 
second class the Appellate Court may in that « 
reverse the finding and sentence and L °I , r 
accused to be re tried by a Magistrate of the first 
or by the Court of Session and m like ®a 
when the appellant who was triable solely by 
Court of Session has been tried convicted and «« 
tenced by a Magistrate of the first class the 8 m 
J udge m disposing of the appeal u ' "°P f [llt 
to reverae the finding and sentence and toord« 
the accused be committed for tnal ,4 

t Suzha IDE* 8AU 14 

pi Criminal Trace 

d.r'Crie „ 423 439-S,"tni Jfs> ' V 
a, a Ctorl ./ Jpp,.l -It II 
Judge ecturg *. . Court of Appcml under * 4-i oi 
Code of Criminal Procedure 1882 ba nD P . , b9 
the finding and sentence to order the appellant w 
committed for trial to the Court of * jfftom. 

Empress* Sukha I L R B Alin « Assented fro 
Queen Empress c Maula Bak£h b jg 205 

Queer limn e calc . (06 

end S.XIS CnejnrBA Dee Boae 

P L 4 CW X ie« 

Criminal ?£*', 

dure Code (1832) s 

—Commitment to the Court of 

tndble exclusively by the Court »fSen » 

of the Criminal Procedure Code u not limited io^ ^ 

triable exclusively by the Court of Session A ^ 

pelJate Court has under thatscction the po w ^ 

an accused person to be committed for 

Crart of Session .n case, which ve not*™* f 

triable by tha Court of Session. Q*"" “ 

Sh. 1 L X SMI U 

Empress ▼ Abdul Rakiman I D Burl* 

f 11 owed. Mibb i Lae c Ucb« J**"’ ^ 350 
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su 
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COMMON EIGHTB OF — concluded 

See Inamdar I L H. 3 Boa 147 
See Jurisdiction op Cim Court— Rent 
avd Revenue Nuns— B omb at 

[I LB 21 Bom 684 

See Limitation Act 8 2** 

[LLL 14 Bom. 313 

See Pasturage Right to 

[LL.1L 2 Bom 110 

See Waste Lands 

(L X. B. 19 AU 172 

COMMON ASSEMBLY 

Responsibility of members of — 
See Damages— Measubr and Assessment 
or Damages— Tort 

[3 B L. 11. P C 44 

See Case under L kiawtul Assemblt 


COMMON OBJECT 


See Charge— Form or CnisaE— Special 
Cases— Rioting 

[ILB.21 Calc 827 055 
ILE 26 Calc 630 
D C W N 605 


See Charge to Jure- Special Cases— 
Rioting I L It 21 Calc 055 
See Charge to Jure— Special Cases— 
Unlawful Assemble 

[4 C -W N 196 

See Cases under Unlawful Assemble 


COMPANIES ACT (XIX OF 1867) 

See Appeal — Acts— Companies Act 

18j 7 6 Bom A C 186 

See Cases under Compane 
See Contract Act s 23 

(3 Bom O C 45 160 

COMPANIES ACT (X OF 1806) 

See Cases ukder Compare 

bs.88 100 

See Issolvent Act s 47 

[8 Bom O C 117 

’ b 173 

See Insolvent Act b 4*” 

fllnd Jur N S 350 362 
2 Ind Jur N S 17 


COMPANIES ACT (VI OF 1882) 

See Appeal— Acts - Comparies Act 1SS° 
[I L. It. 18 All 216 
L L It. 26 Calc B44 
4 C W N 101 


COMPANIES ACT (VI OF lopo* 

— confiwtierf 

See Cases ukder Compare 
See Costs— Special Cases— Comparies 
Act ILE 14 Calc 210 

See Magistrate Jubisdictioh op— Spe 
cial Acts— Comparies Act 

[I L K 20 Calc , 679 

- ■ b 4 

See Contract— Wagering Contract 

[L L K. 22 Mad. 212 


See Plaint— Form and Costents or 
Plaint— Plaintiffs 

£1 L It 12 Calc. 41 


130— Meaning of Court 


° *oy—jueamng of Court — 
Jurjidietian of Diitnet Judge and Subordinate 
Judge —Held that with regard to a company the 
registered office of which was at Mussooree the 
Court as that term is used in Part IF of the Ind an 
Companies Act (VI of 1682) mean* the Court of the 
District Judge of Saharanpnr and not that of the 
Subordinate and Small Cause Court Judge sitting at 
Musiooreo or Debra Hiualaea Bans r Quaere 
[I L R 17 All 252 

134 

See Practice — Civil Cases— Stay of 
Proceedings I L E 18 Bom 65 


- s 144. 


See Plaint— Amendment or Plaint 

[ILE 17 All 202 
9e« Plaint— Form and Contents or 
Plaint— Plaint irrs 

[ILE 17 AU 202 
LL E 18 AU 188 

88 162 and 163 

See Evidence— Criminal Cases— Depost 
tion 3 ILE 10 All 88 


s 169 


See rsviEW — P ower to Betiew 

[LL.R. 16 All 53 

Application under — 

See Letters Patent Hian Court 
A W P, cl. 10 L L. IL, 17 All 438 

B 109— Jit ieanng Meaning of— 

Application to let atide an ex parte order — S 1C3 
of the Indian Companies Act (\ I of 1682) docs not 
apply to an application to set asid an ex parte 
order The term re hearing in a 169 of the Art 
Encana a rehearing in the nature of an appeal 
Part AT iBnAK ear c Ishtasda3 Jaghtandas 

[L L. R, 19 Bom. 208 

s 214. 

See Limitation Act s 12 

[LL.H 18 AIL 215 
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COMPANIES ACT (VI OP 1862) 

— concluded 

Order under — 

See Court Fee3 Act bch II art 11 

tEIi B, 17 AIL 238 

■ Proceeding under — 

See LIMITATION Act ART 3G 

[LLE 18 All 12 


8 215 

See Bankers 


ILR 19 Mad 149 


1 Formation and P egistration 138S 

2 Articles or Association and Liabt 

Lite or Shareholders 1392 

3 Plants or Shareholders 1401 

4 Transfer of Shares and Eights of 

Transferees 1402 

f> Meetings and \ otino 1405 

C Powers Dc-ties and Lurhities of 
Directors 1400 

7 Windinq hp 1420 

(a) General Cases 1420 

(l) Duties and Powers of Liqui 

DATORS 1435 

(r) Costs and Claims on Assets 1433 
(J) Liability of Officers 1411 

See Injunction — Special Cases— Public 
Officers with Statutory Powers 

[L L. R. 6 Bom 266 
See Lien I. L. R , 13 Bom 314 

See Limitation Act 1677 art 120 

ILL R, 10 Bom 483 
See Cases t-ndeb Railway Comtany 

Manager of — 

See Possession Order of Criminal 
Court as to— Parties to Pbocefd- 
xnqs L L. R. 21 Calc 615 

Principal Officer of— 

See Plaint — 1 ebification Aim Sia 
nature LLIt 21 Calc. 60 

[L.R 20 LA, 139 
LLR 16 AIL, 420 
Set W ritten Statement 

[L L. R, 22 Calc, 268 

Suit by — 

Set Plaint— Form and Contents of 
I hint— Plaintiffs 

{ILR. 12 Calc 41 
I. L R, 17 AIL, 292 
LLR 18 AIL, IDS 
I LR 20 AIL, 167 


C OMPANY — c on 1 1 fl tied 

Suit against— 

See P r.urv T — F orm and Contests or 

Plaint— Defendants _ ,, 

(8 W E. 45 
2BLB.SK 6 10 WE, 368 
15 W E, 634 
LLR. 21 AIL 346 

Winding up— 

See Attachment— Attachment shoei 

Jpdoment LLB 21 Bom, 273 

See Practice— Civil Cabes-45tat of 
Proceedings I L. B, 18 Bom-, 6 
See Transfer of Citil Case— OineWL 
Cases LEE 9 AIL. 180 

■ Transfer by old to new — 

See Stamp Act 18,9 sen I art 21 „ 

[LLR.20 Bom, 433 

1 FOPMATION AED FEGISTFATIO' 

L Association of artxzans ft* 

acquisition of gain— Registration of 
ation — An association of artizans for the pan™!, 
of enhancing the price of their work by bnnjRO 
the bnsmrsi of the trade into one shop and 
the prices of the work done amongst the ® 
according to their skill is an association that M 
its object the acquisition of gain and if tann*J 
of more than twenty persons mast be regu 
IlniKAJl SABAJI r BAFUSAJH 1Bom 660 


2 Evidence of registration^ 

Tndettce of registration of ihareh old# 
register of shareholders reqnircd by » in 

MX of 18o7 may consist of particulars enters 
different books winch taken together substMi^J 
contain nil the information which the -ftet req ' 
If there be a substantial compliance with tne req 
tiona of the Act the register is not lnT1 . j>y 
reason of slight deviations from its direct e f 
unimportant omissions or defects in P 1 ”. 1 - <• of 
information specified In a. 14 If *6e ce n 

registration be not forthcoming the fart®* ituabCE 
tion may be proved aliunde In bb 
Financial Corporation Blanby^cab*^ ^ j q0 

3 Balt to recover *® 1 »g*Sc8U 

from transaction before registrfltio ^ 
pang not authorized to sue lg fl ,rt ~l r - e , %{M 

1S66 —A society which came Into ni* _ .g 
Aft X of 18CC, bnt was not registered «» Att 
time afterwards under the provisions ^niiog 
sued by some of its officers to 

out of transact ions entered into befi M t» 

Held that such society could not tteoenm 
m !h.,r prerat f m M It wu »rt “5,35 <1 

tion an association authorised to suet j.«o<oO* 
an off err «ENx*r I oobabaY 1IcfC ^ j.r ad , 183 
YOOLA 'Nidhi r Thatae AMMal ° 
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COMPANY '-fco fin* J 

I TOPMVTION \M> rEUISTI VTIOS 

—Continued 

4. Application for registration 

—Jet X «i flV$ (Indian Compan et ietj — Apph 
fatten rrceired trh le Ael \ of 1SC6 teat n force — 
l)etoy Ik offer of Registrar— Ctrl fleale purport 
mg to t>e fitted voder tet X of |V!S but ftsued 
after repeal thereof by Act VI of 1SS2 — General 
Clattet Consolidation Act (lofi^GS) » G — rro 
eeedmgs commcn erf”— Poor to the 1st May IBS’ 
the secretary and manager of a projected company 
(which «u to be limited by ehsrr«) applied to the 
Registrar of joint stock companies for a certificate 
of incorporation of the company intending that 
it should be registered under Act \ of 18GC the 
Indian Companii* Act then in forre and forwarded 
the memorandum and article* of association with the 
necessary stamp-fees and did everything that was 
required to he done hy nr on behalf of the company 
to obtain a certificate under that Act No order was 
pa, M by the registrar upon this application nntil 
Cth May and o«mg to delay for which the apph 
cants were not responsible registration was not 
effected and the certificate was not issued until the 
3rd July when a certificate was given purporting to 
be granted in pursuance of Act X of IbCC Mean 
while on the 1st May 1832 the Indian Compamoe 
Act (\ I of 18 “) repealing Act X of I860 came into 
force a. 28 of which proTid d that os cry share in any 
wimpany shonld be deemed to have been taken and 
held subject to payment of the whole amount thereof 
in cash unless the same had been otherwise deter 
mined hy a contract in writing filed with the Fogia 
trar ho such provision existed in Act X of 1866. 
The shareholder# of the company paid nr thing upon 
their shares in cash but had agreed (n t in writing 
filed with the Registrar) that in consideration of cor 
tarn property conveyed by them to the company at 
the time of its formation fully paid up share* were 
to be allotted to them Subsequently the company 
having gone into liquidation the official liquidator 
sought to make the shareholders contributories to the 
assets of the company as the holders of shares upon 
which nothing liad been paid with reference to s. 28 
of tbs Indian Companies Act (M of 188 9 ) Held 
that the proceedings for obtaining registration of 
the company and a grant of a certificate of snch 
registration commenced within the meaning of * 6 
of the General Clauses Act when the memorandum 
and articles of association were received in the Regis 
tear’s office in April 1882 while Act X of 18CG was 
in force that therefore the repeal of that Act by 
Act 1 1 of 1832 did not affect those proceedings that 
consequently the company must bo taken to have 
been incorporated under the former Act and that 
the provisions of * 23 of Act M of 1882 not being 
applicable tho shareholders were not liable to be 
placed on the list of contributories as not having paid 
the full amount of their shares. Ih the hatter 07 
M EST HOPETOWN TEA COUPAJTT 

[LL.E UAH 349 

6 Registration of association 

— Companies Act (l I of 1S92J s 4 — <7a » — 
Mutual Assurance Society — In 18<0 a fund was 


COMPANY-rouf »ve I 

1 F01MVTICr\ \M> rraisTRATION 

— con finned 

firmed hy n number of persons over 20 in number 
tl c obj ct being according to the prospectus no 1 
rules to pros ide for the wid ws children and other 
relatives of the subscribers lho management was 
ve ted in a board of directors elected by the *nb 
icnbera from amongst their own Humber Snbscnp 
tuns at fixed rites according to tables were paid by 
the subscribers to secure the provision of pensions for 
their widiws children and relatives The money g> 
subscribed were invested m Givcrnment V per cent 
securities and in the course of management a large 
reserve fund was accnmnlated and si insisted tho in 
tcrest aunually payibli in respect of which amounted 
in the year 1383 to upwards of Ii4G 000 but there 
uas nothing to show that such reserve was larger 
than sound pnneii les of management required The 
rules provided for abatements of subscription* acc rd 
•ng to a graduated scale which im„lit be granted 
or withheld from year to year by the directors 
according to their oilman as to the condition of 
t! 0 fund. V subscriber to the fund was under no 
obligation to contmuo Ins subscription but might 
•top it at pleasnre subject in certain contingencies to 
forfeiture of the benefit of past payments. Fine* 
were also provided for unpunctuality in payments of 
subscriptions It was contended that the subscribers 
formed an association winch required registTati u 
under s 4 of the Indian Companies Act inasmuch as 
they carried on business bavin" for its object thi 
acquisition of gain by the association or the indivi 
dual members thereof as the subscribers must be taken 
to contemplate tbe ordinary consequences of their acts 
and the forfeitures fines and large and increasing re 
serve fund constituted gam Kemble— that these 

did not constitute gam Bat held that whether tli y 
did or not no business was carried on having for its 
object thp acquisition of gain by tbe association or 
the individual members thereof Tbe subscribers to 
the General Fam ]y Tension Fund are not a company 
association or partnership formed for the purpose of 
carrying on business that has for its obj ct the ac 
quisition of gain by the company association or 
partnership or by the individual members thereof 
within the meaning of s 4 of the Ind an Companies 
Act Where the substantial purpose of an association 
is not to carry on a business for gain, tho fact that 
gain may accrue incidentally or may anso from 
merely subsidiary provisions does not make registra 
tion necessary Kraal v WimrPER 

[I L K 17 Calc 780 

6 Unregistered association— 

Companies Act (Tl of 18S2J t 4— Mortgage Tile 
ijality of—R gbt of suit — Estoppel — In 18C8 the 
Madias IJindu Mutual Benefit Permanent Fund was 
created for the purpose of enabling Hindus to assist 
one another and invest their savings chiefly in landed 
property and the doing all such other things as are 
incidental or conducive to the attainment of the above 
objects. By the rules of the said fund winch was 
not registered under tbe Indian Camps rues Act (X of 
1866) it was provide! that the member* should pay 
subscriptions at the rats of R2 8-0 per share per 
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— continued 

mensem for seven years from the date of admission 
and that at the end of the seven years R2oO should 
be paid in full discharge of each share It was fnr 
ther provided that subscribers should he entitled to 
borrow money from the said fund at interest that a 
reserve fund be formed and distributed once every 
five years to the subscribers and that surplus collee 
tions be distributed among the subscribers annually 
In 1868 defendants father borrowed money on mort 
gage from the fund in accordance with the rules and 
the amount was admittedly due at the timo of suit 
The fund was wound tip under an order of the High 
Court dated 15th September 1877 during the life 
time of defendants father who however took no 
active part in those proceedings It further appeared 
that on the execution of the mortgage tho defendants 
father (the mortgagor) took a lease from the mort 
gagees of the houses mortgaged and letained posses 
*ionof them as tenant Held that the association 
had for its object the acquisition of gam and that as- 
the association consisted of more than twenty members 
and was not registered its formation was forbidden 
by the Indian Companies Act (N cf 18G6) *. 4 that 
the mortgago suit banng for its object the carrying 
out -of the illegal purpose of the association was an 
illegal transaction and that the suit must fad 
Held further that the defendants were not estopped 
from setting up the plea of illegality either by tho 
order of 1877 or by reason of their predecessor in title 
having attorned to the fund Madbas Hindu 
Mutual Benefit Pebjianent Fund * Raoava 
•Chetti L L E , 19 Mad. 200 


7 Illegal association — Companies 

Act (VI of 1882 ) t 4 — Business earned on by 
unregistered association for the purpose of yam — 
Tight of suit —Persons more than twenty in number 
paid each a certain sum monthly to a stakeholder 
The sura total of the subscriptions was then paid over 
as a loan free of interest to one cf the subscribers 
chosen by casting lots and he was thereupon required 
to execute a bond with a surety obliging him to 
continue bis monthly subscriptions to the end of the 
pen id for which the arrangement was agreed to hold 
good — that period being as many months as there 
were subscribers Tho bonds m question were exe 
Tuted in favonr of the stakeholder and the subscribers 
The business was hot registered A eat t woe brought 
on one of such bonds to recover the amount payable 
for subscri] tion on account of the period subsequent 
to its execution Held that the obligees carried on 
business which had for its object the acquisition of 
gain within the meaning of Companies Act 1882 
s 4 and aece rdingly constituted an illegal association 
and that the suit was not maintainable EAMAgAin 
Bn aq a vatu An r h. aoendbayyan 

[L It It. 10 Mad., 31 


a — — Unreglatorcdassociationfor 

sain— Compnn t. Act (l I of 1882) s 4— Illegal 
lien/ ecmpantf — Th* pnro winners in 
a lottery in wj ich more than twer ty persons to< k 
tickets commute l with the promoters of Hie lottery 
*o continue their subscript! ns in respect of the 
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successful ticket for two more years in accordance with 
the arrangement under which the lottery was estat 
lished. The money not having been paid the pro 
moters brought a suit on the covenant Held that 
there was no association of twenty persons for the 
purpose of gam or at all and consequently that the 
plaintiffs were not precluded frem suing for wsst 
of registration under the Companies Act s 4 Pi* 
cHena Manchu Natae i Oadiviiaee hCJti 
EANCUATH BADSTANABEAN NATAB _ , „ 

fL L. R., 20 Had. 68 


! ARTICLES OF ASSOCIATION AND LlABl 
L1TY 01 SHAREHOLDERS. 


• Objections outside scope of 


9 Objections ouisiu« 

articles of association — Companies Act A V 
Jb66 ts 16 and 208 — S 16 of Act X of 1866 
not refor to obligations contracted with a company 
accordance with the purpose of its formation « 
than those directly implied by the article* of s«* 
ton S 208 of the Act has no apportion to 
panics formed tut not registered after t he Act 
into force PubbewalkuM Dlidc JIJobW 
hnmi r Nabatana Achabet 8 Mad. ««> 


10 Articles of association Vari 

ation m— liability of shareholders — vb« 
clause ra the articles of association provided 
existing shareholders for the time being ^ “ 
the option of taking and subscribing for tho »ha 
the additional capital rateably and m I™. 
their respective shares in tho existing capital . |rt 

company —Held that the cUnse b«ng imperti^ 

and not merely directory a deviation wj 

not be made unless with the assent cfe I „ s 
holder Easteen Financial Aisocu* 10 c 0 
tanji Cuebetji 3 Boin - ° v 


11 Material variance betw*«» 

prospectus and xnemorandnm « « [(w „ 

tion — Illegal pacers— -Shareholders .creel 

pointed out between the case of a persce b .j, 
‘.o take shares in a projected company upo ^ 

,„d who docs so upon IM **V 


o take shares in a project ca company “r . . 

of a prospectus and one who docs so n P° . ^ 

of a d roment purporting to be the — , i/ 

randum of association of such a compa y | a 

fendant on being shown a document V&P*' 
be the memorandum of association oi I J 
rompany signed hie name to it as having , 
ibarra This document was not refii _ _ y 
Memorandum of association of the J . ,u 

mother was which differed fmO it in crnAXin i # 

tth clause the word yearly before the 
-n which the company were to F*F * . fwaturers. 
Mission to the secretaries agents . 

md in adding to it, 6th clause a proton em^, 
ing the ecmpsny by special rtwdntwn firrf 

Meeting to anbdm le the shares. H*l Tin4n re 
wa, „ t but the second was 
G o<e«— tVil ther tho provision er<n 

pany to subdivide the shares was i P» rrv ties !1 J' 
f ,t was -Held that the effect of *t b« n S r*»« 
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COMPANY-ccn/ nucd 
2 ARTICLES OF ASSOCIATION AND LIABI 

LIT\ OF SIIATEHOLDERb — continued 
to niter the prtrti n of the defendant from what it 
would hive been had the document signed by him 
teen registered as the mcnKrandum of association of 
the ermpany the defendant was cot a shareholder 
m the company registered In re Me Financial 
Corporal bn L It 2 Ch Ap 714 commented on 
Atissii ti bam e Nabiad Swvnso and 
M eatim) Compact Limited 

(ILB. 1 Bom 320 

12. Contributories — Act T of 

JS C6 ti 6 11 18 22 36 37 and 101— Liability of 
registered shareholders— Appeal frem Jieconfer — 
In June 186o was projected the Pegu Saw Mills 
Company Limited appellants being amongst the 
projector* and haring signed the pmpcetns and 
entered their name* in a list (attached to the pre 
•pectus) of intending sharobrldert r*cb to a specified 
extent. Their names were also entered as inch share 
liolders in the registration of the company under Act 
\ ef 1SG6 In January 1667 certain contributor* 
{am ngat whim appellants were not) and certain 
creditors applied to the Pecorder of Rangoon und y 
cts 4 and 6 a 101 to hare the company wound up 
and an official liquidator appointed A liquidator 
haring been app inted he applied to the Court to call 
upon each of the ccntnbuton e* named in a list which 
he presented to pav up his contribution Accordingly 
the Pecorder declared the appellants to he contri 
but net and directed each of them to pay the 
amount appearing against his name Held that thia 
was a suit by the official liquidator to hare appellants 
declared contributories and an appeal therefore lay 
from the Recorder's decision so declaring them Held 
that the liability under ss. 6 11 18 22 3G and 37 of 
a registered shareholder as member of a company to 
■contribute w a primd facie liability only it being 
open to him to show thst although Ins name was on 
the register yet he did not agree to become a member | 
and that as appellants were not cognizant of (much 
less did they assent to) the registration of their names 
as sharehrlders, whilst they refused to receire any 
shares or pay up any calls ot deposits the sole step 
taken by them of joining others in putting forth the 
prospectus and affixing their names therein to a certain 
niimisM ot shares could, not he, said, to he su a^cee 
ment to become members of the company and there 
fore they were not contnbutoncs Cotton r Pegu 
Saw Mum Comp ant 0 W It. 639 

13 Kamo on register — Hefvsal 

to sign arfielet of association — Shareholder — 
Defendant applied for 100 share* in a company and 
cn their being allotted to him paid Rl 000 in depcait 
His name was placed upon the register of share 
holders but he refused to sign the articles of essocia 
tion. Held that he was not liable a* a shareholder 
Goosery Cotton Miles Company o Steel 

[2 Hyde 238 

14. Bhare In company Signified 

tion of— A ame on remitter —A share in a company 
signifies a iefimto porti n of its capital and does not 
necessarily mean the right of a person whose name 


C OMF A NY — co n fi a tied 
2 ARTICLES OP ASSOCIATION AND LIABI 
LIT! OF SHAREHOLDERS — continued 
is then actually cn a register of shareholders Par 
bhudab Phan JIT AND A 9 t- Bamlal Bbaoibath 

[3 Bom O C 89 

16 Shareholder whose shares 

nre forfeited Position of— Contributories — A 
member of a duly registered company whose shares 
have been forfeited is as much & past member as n 
member wh se shares hare been surrendered or trans 
ferred but he is not liable to he placed on the list of 
contributories until it is established that the existing 
numbers are nnable to satisfy the contributions re 
qnired to he made by them in pursuance of the 
Indian Companies Act and that the debts in respect 
of which he is called upon to contribute were incur 
red prior to the date on which he ceased to be member 
of the company In be Allahabad Tbading 
Company 

[IN W Part 8 p 101 Ed. 1873 100 

18 ■■ Constituting person a mom 

her of company — Companies Act X of 1866 
e 22 — hi ember of company — Subscriber of the 
memorandum ~ Agreement to become a member’ 
— Company not in ex stence — Rescission— Liabi 
lily for caffe— The defendant amongst others 
subscribed (for 101 shares) a copy of the memoran 
duoi and articles of a sociation of the plaintiff 
company then in process of formation but sub 
scqucntly and before registration gave notice to 
the persons most active m the promotion of the 
said company that he would withdraw Lis signature 
and would have no connection thenceforth with the 
pn posed company His withdrawal however was 
not accepted Subsequently to the receipt of the 
said notice the memorandum and articles of asso 
elation so signed by the defendant and others were 
presented for registration j but registration was 
refused on the ground that the said d cuments 
were not printed. A printed copy of each was 
then procured and registered. The registered copies 
differed in respect of the signatures subscribed 
thereto from the copies signed by the defendant 
The defendant * name was put upon the register 
of the company as tha holder of 101 shares, but 
without the defendant’s assent or knowledge and 
two calls were made upon him in respect of the said 
shares The defendant denied that he was a member 
of the said company or liable for calls Held thst 
the defendant was not a member of the plaintiff 
company either (1) ai a subscriber of the memo 
random of association under the earlier part of 
s. 22 of the Indian Companies Act inasmuch as 
the memorandum there referred to was the registered 
memorandum of which the document signed by the 
defendant was not even a true copy or fu) by reason 
of an agreement to take shares under the latter 
part of that section inasmuch as the agreement there 
alluded to was an agreement with the company and 
the agreement (if any) entered into by the defendant 
was not and could not have been an a"Teement 
with the company the company not being” at that 
time in existence Quart— Whether it is enough 
to constitute a person a member of a company under 
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COMPANY — conhntied 
2 ARTICLES OF ASSOCIATION AND LIABI 
LITT OF SHAREHOLDERS — continued 
hia services could not be pleaded as a payment of tbe 
calls on shares as no definite sum had been found due 
when the shares were accepted by him Where the 
circumstances relied on would m an action for money 
due on the sliares be evidence only in support of a 
plea of accord and satisfaction it would not be a 
good defence of a payment in cash within the 
meaning of s 28 of the Indian Companies Act (VI of 
1882) but otherwise if the circumstances would 
support a pica of payment Pabshototdas r 
ISHVABDAS I L. R 10 Bom 101 

24 Shares issued as fully paid 

tip — Companies Act (VI of 1882) t 28— Rights of 
a purchaser icith notice talcing from a purchaser 
without notice — Contributory — Tweuty shares of 
the Beyla Spinning V. caving and Manufacturing 
Company Limited were originally allotted to A as 
fully paid up shares partly for work done and partly 
for work to be done for the Company The agree 
ment under which the shares were so allotted was 
not registered as required by ■ 28 of Act VI of 1882 
A sold three of theso shares to D who had no notice 
that they were not fullv paid up D sold the three 
shares to G who was the Managing Director of the 
Company The Company was wound up by the 
Court At the date of the winding up O was holder 
of the three shares. In settling the list of contn 
butones the Court ordered O s name to bo placed 
on the list in respect of the three shares Held 
that G was not liable as a contributory Though 
G was a Managing Director of the Company and as 
such must hav e known that the shares had been issued 
as fully paid up shares without complying with 
s 2S of Act V I of 1882 he was not ou that account 
estopped from taking advantage of the equitable rule 
which protects a purchasei with notice taking from 
a purchaser without notice Ik be Gcbabdas 
Edaidas LL.lt. 17 Bom., 072 

25 Contributory— I nereate of 

capital — Illegal issue of shares — Reduction of 
capital — Companies Act (VI of 18S2) t 13. — The 
Nawabof the Beyla Spinning Weaving and Manufac- 
turing Company Limited was registered under the 
Indian Companies Act (X of 1SC6) The original 
capital of the company consisted of 114 00 000 
divided into 1 COO shares of R2o0 each. In 1882 
the capital of the company was increased by R1 00 000 
divided into 1 600 shares of R62 8 The resolution 
to increase the capital was not passed in accordance 
with the articles of association t e with the 
sanction of a special resolution of the company 
passed at a general meeting On the 6th Novem 
ber 1881 a resolution was passed at a general 
meeting of the company that the shareholders should 
Uk* “P 4 9 shares of the original capital and 1 027 

v" t,lC ,ncrcaw< * capital which were then in 
the hands of the company in the proportion of one 
share to every two shares already held by them In 
pursuance f this resolution the appellants took up 
serrral lares of the on-inal capital as well at of tbe 
new caput On 10th October 1833 a general 


COMPANY — continued 
2 ARTICLES OF ASSOCIATION AND LIABi 
LITT OF SHAREHOLDERS— ctmfisaeif 
meeting of the company was held at which it wis 
resolved that the resolution of the 5th November 1W4 
and all acts done in connection with it should be set 
aside that the shares taken by the shareholders in 
pursuance of that resolution should be taken back by 
the company and such amounts as had been paid by 
them on those shares should be credited to their uanri 
in the company s books This was accordingly done 
and the shares were transferred to the name of the 
company In October 1836 the company was wound 
up by order of the Court In settling the Jut i et 
contributories the District Judge of Surat held tnat 
the appellants were liable as contributories w respect 
of all the shares which they had taken up m pnr 
suauce of the resolution of 5th November 1SS4 LW 
appeal from this decision — Held that with reap” 
to the shares of the original capital the resolution o 
the 19th October 1885 was illegal and invalid. I» 
operated not as an investment by the company 01 

funds in its own share* but as an extinguishment 

of the shares and such extinguishment was virtually 
reduction of the capital which could not be 
ithnnl rnmnlyint* with the provisions 01 *■ 


without complying with the provisions o ' 1 *• 
of the Indian Companies Act (VI of 189 ) , 


dcTs oi such shares were tnereiore * th 

the list of contributories Meld also t 
issue of the shares of the new capital was ill . 
tho resolution to increase the capital had not 
come to m accordance with the articles of »** e 
It was therefore open to the Company to w ‘ . 

resolution of 6th November 1884 "’ bcn 1 j t,, 
aside the persons who held the new share* y 
be shareholders and could not therefore 
liable as contributories. BHraunAi t 153 

Jpojiwandas LL.R. 18 B 0 Jrt iw 


Liability of the 

deceased contributory— 1 Companies A 


OfipanitsActf^^ 

1882) „ 61 126 and m cl ' ^$^1 t, 


before the winding Ltmifafto*— « 

Official Liquidator of list of co . f/l0 „ tf 
Shares duly issued cancellation Of /rr of 

capital — S Cl Indian Companies Atl I Coffl 
1882) corresponding with s 38 of the if|vfi,t T m tbe 
pames Act of 1862 creates a new 
shareholders and that liability inclod . -Juiwsjv 
not only in respect of calls made since tn . lbs 
lot alA la rar«t ot «ni»«l " ,1 * Jf? ,2 S5.it 
date of tbe wmdmp up whether barred by ' ^ 

that date or not The Official Liquidat dv( *»cd 
out letters of administration to tbecn* 
shareholder before settling the list « oin tig »W 
There i. nothing In s* 126 and Ml 
Official Liquidator to place cm tbe ilut •** bfltt fc, 

y as representatircs be liable to . ^ j r s> 


as representatircs be liable r s* 

discharge of the lmbihtyofja decfs.^’M”" nn jrr 


who may a 


that section of a person wuo ^ n c* 

list as his representative he affected^y^ oo 


the Official Liquidator to do m\ »* 

power to cancel shares duly Issued to romi*"?, 

Ithtmbhai r Ishuxtrdat Jagjucandat s 
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COMPANY — (on! need 
£. ArTICLEs OF ASSOCIATION AND LIABI 
HTY OF SII YT LHOLDER b— co» c ? tided 
Hom 152 f lliwed. k oeimi Jamsetji p Ishwab 
das 3 roriwANDis I. L H-. 20 Bom., 654 

27 — Suit by liquidator — Lttnil 

alien — Allotment of shares — Commencement of 
shareholder's halll tg — Companies Art ft I of 
21 S°J t I2a — The liquidator of the Cnjrat Com 
pany m September 1SS9 turd the defendant as a 
registered shareholder of the Company to recover a 
enm of R2 4S3 dne from him in respect of ha shares 
The plaint set forth the particular* of demand one 
of which was B2vO being the amount of deposit 
parable before allotment on 16th July 1886 and 
another a sum of H2v0 payable on allotment on 16th 
July 16SG. Thu ruit was brought on 10th Septem 
her 1SSG and the defendant contended that the 
abort two items of claim were barred by limitation 
The lower Courts notwithstanding the itatement in 
the plaint found as a fact that the allotment of the 
chares was really made in November 1880 Held 
therefore assuming three years to be the period of 
limitation that the claim was not barred The debt 
due from the defendant did not become recoierable 
until he was registered as a shareholder JlAUCHAND 
Dhakamchakd t Dalscchuam Hanaoviinue 

tLL.IL, 17 Bom 489 

28 Suit by liquidator against 

shareholder— Limitation— Cornu encement of Ita 
hi it y of tha e holder in respect of tharei—Vetno 
randumof Association— Attestation of signature of 
subscriber — Companies Act (VI of 1882) s 11 — 
A suit against a shareholder to enforce liability in 
respect of his shares if brought within three years 
from the date at which his name is inscribed in the 
register as the holder of such abares is not barred by 
limitation tV here a Memorandum of Association 
of a company has been registered a subscriber cannot 
divest himself of his liability aa a member of the 
company although his signature to the memorandum 
may not have been properly attested The trans 
action may he irregular hut it is not void ChuOTA 
xal Ckkagamlai. r Daisukhuam Haroovikdas 

[I. L. IT, 17 Bom. 472 

3 BIGHTS OF SHABEHOLDEBS 

29 Preferential dividend pay 

nble to holder of one set of shares — Construc- 
tion of contract by the company to pay it to the 
shareholder and to hit executor holding the same — 
Meath of the shareholder — Holder of shares — 
Legal title to shares — Meaning of the urord 
hold — Administration effect of — Tha good 
will of a business which a merchant had earned 
on and the capital property and assets with it 
were transferred by him in 1804 to a joint stock 
limited company who agreed with him that in 
consideration of the transfer by him of property 
referred to in the contract as the fixed assets one 
hundred paid up shares of R2 500 each of which any 
assignment by him during the next five years from 
the registration of the company should not be recog 
lured by them as valid should be allotted to him It 


COMPANY— eon? nttel 

3 BIGHTb OF SHAREHOLDERS— eo«e/ri led 
was al o agreed that in consideration of tlio trans- 
fer he and his execute rs or administrators shall be 
entitled to long as they h Id the said hundred shares 
to an extra or preferential dividend. On this agree 
ment tbc parties acted and the shareholder held the 
si ares till he dud in England in 1888 having by 
will directel that his executors or administrators 
should h Id the hundred shares in trust for hissnrviv 
mg brothers of whom the executor who proved tho 
will was one Administration with the will annexed 
was granted in India to the plaintiff in this suit as 
the attorney of the cxccntor A note of this was 
made in the register of the company leaving the 
hundred shares still in the name of the testator The 
company then discontinued to pay the preferential 
dividend and contended that it was no longer payable 
inasmuch as the testator’s estate had been admuus 
tered andtliat the executor no longer held the shares 
as executor but as trustee for the beneficiaries under 
the will Held that the contract was still in opera 
tion the executor still holding the shares within 
its meaning j and that the preferential dividend conti 
nued payable to the estate of the testator the com 
pany being only concerned with the legal title to 
the shares and not with any claims if there were any 
that might be made by beneficiaries under the will 
against the eiecutor as trustee Bombay B cbm ah 
Trading Corporation r Surra 

[LL.ll 10 Bom. 1 
LB 21 X A 139 
Affirming decision of High Court in BOMBAY 
Burma Tbadino Corporation i Smith 

[LL.B. 17 Boul, 107 

4 TRANSFER OF SIIARES AND EIGHTS OF 

TrAhSFEREEb 

30 Blank transfer— Ei ght of 

transferee under blank transfer to registration — 
Discretion of Directors — Companies Act 1866 
s 31— D scretion of the Court to refuse to hear the 
case under s 34 —The power given to the Court by 
s 34 of the Indian Companies Act of 1866 is 
discretionary and the Court will not order a transfer 
to be registered where tbc alleged transferor is not 
before the Court and there is any real doubt as to 
the validity or bond jldes of the transaction Ik Thb 
matter op the petition op Lcchmee Ciicnd 
Ldchmeb Chcnd r Bengal Coal Company 

[LL.B. 8 Calc, 317 

31. Refusal of company to re 

gister purchase at sale in execution of 
decree — Mandamus — UTiere shares in the East 
Indian Radw ay Company belonging to an execution 
debtor who had absconded with the share certificates 
were sold in execution the transfer being executed 
by a Jndgo under tho provisions of Act \III of 
1859 s -67 —Held that although the Com 
pony’s deed of settlement under which their Act of 
Parliament declared that the company should bo 
regulated gave to the Board of Directors a power of 
approval or disapproval of intending shareholders 
' they had no option as to registering a shareholder 
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COMPANY — ronlintttJ 
4 TPAViFEP OF SHAPES AND PIGHTS OF 
TE AN bFEEEEa — conlta ncd 
who purchased shares m execution and that they 
were also bound to grant him under the circumstances, 
new share certificates. Eeo r P* T Ihtias E ail- 
way Costpast 

fl IntL Jar., IT S 258 Bourke O C , 395 

32. — Suit to compel Directors to 

register transfer — Persons entitled to require 
registration of transfer— Insolvency of share- 
holder — Offietal Assignee right of to tell shares 
and olta i» transfer — One of the Articles of Associa- 
tion of the Coer 1a Spi nn i n g and Wearing Company 
proTided that the Board of Directors might decline 
to register any transfer of shares unless the trars 
feree were approved by the Beard. A shareholder 
hrlding 423 shares became insolvent and his shares 
thereupon vested in the Official Assignee who sold 
them. The purchaser required the Official Assignee 
to transfer the shares into the names of two nominees, 
ei 200 shares to the name of one nominee and 223 
shares to the name of the other The Official Assignee 
executed the necessary transfer deeds and sent them 
to the comrany with a request that the shares might 
be transferred accordingly The proposed nominees 
were already members of the company and registered 
holders of shares in it and no objection was taken to 
them in their personal capacity The Directors 
however declined to approve of the transferees and 
to register the transfer unless the transferees would 
pledge themselves cot to approve a certain change in 
the mode of remunerating the agents of the cum 
panv which the Directors desired to effect and which 
they believed would be verv advantageous to the 
company The transferees refused to pledge them 
selves m any way as to their future action and 
brought this suit to enforce registration of the 
transfer Held following ^feffatt ▼ Farguhar 
L It., 7 Ch ZX, 591 that the Directors were bound 
to rp"ij*er the tranaf ms. It was contended that 
neither the Official Assignee nor the transferees had 
any legal right to call on the company to register 
the transfers Held that, having regard to the pro- 
vi ion of the Article* of Association of the company 
the Official Assignee waa entitl'd to have the shares 
regis'cred in the names of hi3 vendees. Harr nos Ho 
Mrvcnrsji Heeraslaveck r Cook la ^prasixo 
ayd \\ zAvnfo Coxtpayy I. X* IL, 16 Bonn, 80 


33 — — Sanction to transfer not 

obtained from directors — Apple ateon for re 
gist rat ion ly transferee — Refusal of Director* to 
register— Specific Relief Act I of 1S~~ $ da — Com 
pane, Art fri of 1*>2J s 59 — O bought soma 
shares In the Bombay Fire Insurance Company and 
•ppl ed to the directors fir registration as a share 
b lder in respect of the shares bou-ht. The three 
tor* refused the applies! nn civile no reason for *o 
o. lm* o r» w apj I«1 li the Court under a. 45 
cf th ‘•preiij Pclicf \ct and nnlrr s. S of the 
• ra r* nl '* ' rt f r an order compelling 

lb U rwl r» to re- irter him u a shareholder The 
articl of a • ut n of the company protiled 
t a r-t la) »Ut any har.h lire mi^tt with the 
ainclKm if ih l -srd of direct- r» idler dispose of 
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4. TBA2*SFEE OF SHABEs AST) PIGHTb OF 
TEANSFEEEES— eoafias d 
and transfer all or any of ibis shares to any cthfr 
person approved by the beard who shall net he bcu-d 
to a. sign any reason for the withholding cf »" c ^ 
sanction. Held that the application should lx rt* 
fused, for s. 45 of the Specific Eelief Act ffid ^ 
apply (there being anther “specific and tdequ*-* 
legal remedy ) ami under the Companies Act tbe 
proper ^procedure had not been adopted. G wai * 
transferee whose title was not complete inasmuch W 
the requisite sanction to the transfer bad not been 
obtained, and, therefore there was no privity between 
him and the direct era of the company and be tad no 
right to complain. Is the 5 lattes or BoitEi T 
Piez IxsirEAscz CoiTPArrr Ex paste Gasrrr 
(LL.B^18 Bosl, 333 


34. Approval of transfer by 

directors — Such poorer of approval a 

poever — Resolution of directors to approve of ft » 

transfers ultra ceres —By the articles 
tion of the New Great Eastern Spinning and vi 
Company transfers of shares m the company* . 
subject to the approval of the directors. 

18th October 1S9S the directors passed a resown® 
that np to the tune of the next ordinary 
meeting the board approve of all transfers of • 
made by Dwarkadas bhamji and Eamda* A” ■ T 
(two of the shareholders) cr either of t tb ™l .s 
will transfer shares stand Jfig ia the f 

Dwsrkadas Shsmji and m tbe name of y* . 
Kessowui to than or his transferees without * 
any lien or raising any objection. Held tM 
above res lntion was ultra certs and not J "“l. 
the company The power conferred on the mwe 
by the articles of association w»s a fiduciary F®" . , 
be exercised for the benefit of tbe ccm pany *“ 
nit be exercised until the question of each , 
together with the names of the trsnsferer , 
transferee was before them and they bad 1 » a 1 I F 

mty of considering each rasi Is ,, „’ t rrn irt 
EASTEEX SPECXtStt AXD \\ EAVCCQ CO. 

E “”" E ‘“ 0 ™ p.I.B.!!3So=.e s5 


35 Application to ecnpA re- 

gistration of transfers of Bharea-^-? 

** cf is sv ■■ *> s* vg-Pig^Z 

poorer of director, to refuse r *J'? rI ”e 0 , r t, - 

of association— Interference of »• 1 ‘ jRa) 

Where the director* cl a company (MX . ^L.d 
refusal to register the transfer of sham 
on article 21 of the arti les of vj 

empowered the direct'd to decline ^ 

transfer of share, to any rcraon of wj™, Jy *rl 

f t any ms. u disapprove HAS V 1 ) 
necessary uod’rs. 53 fer the sppheau^ W ' * 
venchrs m their applications. Ex f° ri r T C \ 
Z R 8 Cl *l r distinguished. Skinner* f j ( 
of London Marine 1 snrance CompinS 


London Marine 1 snronee s . * 

B D 883 London Ton <?er* Au * 
irle L.R 20 Q B IK 6 6 J I~ 

i,.re L r- 3 Cl- He parte al* j, y 
15 Rom 393 referred «- Rf part* SI 
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TP \NsFEREEs— concluded 
4 Q B D 4'3 fillswcd. (°) Where it was found 
that there was a defect m the constitution of the 
board of directors which was not cured by the Arti 
clc* of association — Held that the Court was not 
bound to dismiss the application under s 53 on the 
ground cf it* being premature there having been ns 
refusal to register by a properly constituted Board 
but might treat the defence set up as a refusal and 
deal with the application on the merits {3) Where it 
waa feund that the real objections entertained by the 
directors to the various transferees were (1) their con 
neetiou as employes of the Cawnpore V oollcn Mills 
with J [ (the managing director of the Cawnpore 
oollen Mills) and the personal animosity exist 
mg between J (the managing director of the 
Muir Mills) and 3T and ( ) the desire of the 
directors (of the Muir Mills) that 31 ahould not 
add to hia voting power at the meetings of the 
company and (3) that therefore the objections were 
n t pers mal to the applicants themselves. Held that 
where the article* of association give a discretionary 
power to the directors to refuse to register a transfer 
and it appears that the director* have bond fide con 
sidwed the matter the Courts will not compel them to 
disclose their reasons but if they do disclose their 
reasons or evidence is produced as to their reasons the 
Courts will consider whether those rcaa'ns proceeded 
on a nglit or wrong principle Held further apply 
ing the pnuc pic of English cases that object ont not 
personal to the transferees d j not constitute legitimate 
reasons. Poole v 31 ddleton 29 Beat 646 In re 
Hell Hrot 7 L T Hep 689 Lx parte Pennej 
LB 8 Cl «« dTJotv Farquhar L B 7 Ch 
D 501 Kotkhosro v Coorla Spinning and JF rat 
«iiy Co I L It 16 Horn BO In re Coalport 
Ch na Co L It ^2 Ch 401 referred to Morn Mats 
Cobpanx t Covrov LLR 32 AIL, 410 


5 MEETINGS AND VOTING 

36 MeetiDg of shareholders— 

Hotter of chairman — Poll — T me for tale ng a 
poll — Btgl t of ehareholder to rote at meeting — 
Art cles of association — At common law and 
where the taking of a p 11 is not governed by statute 
or special rule the chairman f a mectin n is the 
proper authority to fix the time and jUce f r tho 
taking of a p< 11 and a p 11 is prop rly and correctly 
taken immediately after the termination of tin meet 
mg The same rule applies to meetings of regis 
tered companies unless their articles j rcsenbe some 
other procedure The bject of a poll iu the case of 
a meeting of mcmb rs of a registered company as of 
other incitin'', is to asc rtaiu the tru sense of the 
mect)u r anil is not to give absent members a further 
opportunity of voting unless a contrary intention is 
expressly or Imjihcdly to be gathered from the 
articles of the company There is no presumption m 
construing a d uttful article in tho latter sense 
One if the articles of aisocnti n of a joint stock 
company provil'il as folliw* — I very sharelioll r 
not dis justified by the preceding article or article 


COMPANY — continued 

6 MEETINGS AND VOTING — concluded 
No 17 and who has been duly registered for three 
months previous to tho general meeting shall be 
entitled to vote at such meeting and shall have 
one vote in respect of every share held by 
him Held that the meaning of the above article 
wa* merely that a shareholder should be registered 
for three months before he could vote but that 
having thn* once acquired the right to vote he had 
ono vote in respect of every share held by him It 
was not necessary under the article that every such 
share should have been held by him for three months 
Lilas BAH Suajux c PEmnninoY Allan a 

[L Xj. E, 15 Horn 164. 


0 TOWEPS DUTIES AND LIABILITIES OF 

DIRECTORS 

37 Director — Qualification— Qualt 

fieatxon thares not paid for bp director but tram 
f erred to him bp a third penon — Shares taken as 
a qualification for a directorship of a company 
need not bo taken from the company It is 
enough if they are taken in open market or from 
a fnend within a reasonable time after acceptance of 
the office They need not be shares for which tho 
qualifying director has paid In be Bombat 
Electrical Co in - ant Nasseuvanji Dadabhot 
Katbccs s case L Ik R 13 Rom. 1 

38 ——Power to appoint eolicitor to 

company— Suit bp agents ofcompang to restrain 
tt from carrpxng into effect a resolution of direc 
tors— Injunction — Bight to sue Survival of — 
By the memorandum and articles of association of the 
NewDhurumsoy Poonjabhoy Spinning and Weaving 
Company tho plaintiff b firm of M F f Co were 
appointed agents of tho company for twenty five 
years and it was provided that they should luve the 
general control and management of the company 
Clause 98 of the articles provided that the said firm 
as such agents should have full power and authority 
(inter olid) to appoint and employ in or for the 
purposes of the transaction and management of the 
affairs and business of the company such solicitors 
as they should think proper An agreement dated 
20th August 18 1 4 was alio entered into between the 
company and the partners in the firm of 31 F ffCo^ 
their executors administrators and assigns for the 
time being constituting the partnership firm of 31 
F $ Co whereby it was agreed that the end firm 
should be agents to the cf mpany for twenty five years 
to buy and sell etc and particularly to exercise all 
the powers contained in cl 98 of the articles of 
ass nation Messrs C and H were duly appointed 
solicitors to tho company and acted as such fora 
c nsiderahlc time Merwanji Framji one of the 
me mb rs of the said firm of 31 I f Co died in 
the middle of March IS <6 The plaintiffs com 
plained that O one of the shareholders in the com 

l any becamo desirous of on ting the plaintiff, fro m 
tho position of agents of the company and of becom 

1 g the mativnng director of tho company that m 
July 1SSX lie procured 1 is own elect! n and that of 
certain nemmees of his as director* of the company 
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COMPANY-r 0 af,«„ e rf 
4 TRANSFER OF SHARES AND RIGHTS OF 
TRANSFEREES — continued 
* bo purchased shares w execution j and that they 
v b ° n " d l° S rant hvn circumstances 

wS cSpS “ to =« 

0. Ind. Jur , K s 258 Bourse q c 395 

_B«* to compel Directors to 

egister transfer— Persons entitled to require 
^ 0/ transfer — Insolvency of share 

t / MS JZ e r ' 3ht °f “ ll share * 

T ^"^r-°ne of the Articles of Assoc, a 
nil a^ r > Spinning and Weaving Company 
provided that the Board of Directors might decline 
register any transfer of shares unless the trans 

hol ^ IL aI l pr ° VC(, , by the Board - A shareholder 
holding 4*3 shares became insolvent and his shares 
thereupon vested m the Official Assignee who Bold 
,C “ Purchaser required the (El &££ 

' tfie a h» re « wto the names of two nominee* 
!* shares to the name of one nominee and 223 
t? the name of the other The Official Assignee 
executed the necessary transfer deeds and sent them 
^ f«n^ pa ^ y ' Vltb , fl r f Jneflt that the *harcs might 
acc l 0Tdin ^ 1 J; The proposed nominees 
hoTdeS^f ' mmbe 7 of t be CDm P* D y and register d 
tW ot/harcs m it and no objection was taken to 
incm in their personal capacity Die Directors 
appK J VC ° f tbc transferee* and 

t C i tran 3 fl J . uulfs3 the transferees would 
Pledge themselves not to approve a certain change in 
the mode of remunerating the agent* 0 f tho com 

thev ^ he dMlrcd to * ficct and which 

they believed would be very advantageous to tho 
company The transferees refused to pledge them 
selves in any way as to their future action and 
brought this suit to enforce registration of the 
traMfer Meld following Moffat t v Farquhar 
A 22 7 Ch D 501 that the Directors were bound 
“5 11 " 1, *he transfers It was contended that 
neither the Official Assignee nor tho transferees had 
■ny legal right to call on the company to register 
tb ln l ™ n3f " 3 that havmg regard to the pro 

llTn w \ b , Artlc,ei of Association of thc ccmpany 
ibe Official Assignee was entitled to have the shares 
registered m the names of his vendees Kaikhosuo 
J lCSCnEUJ 1 HberAUANECS r COOSLA ^FlSlflfO 
D "^yino Company I Lit. 10 Bom. 80 

sanction to transfer not 

obtained from directors— Application f or re 

VetZ.'H ® y tr ^>{ t V e T Rtfu,al °f to 

ftffuter— Specific ] eltef Art I of 1577 s 45— Com 

• ^ 2J t* 63 b0Upbt 80 “° 

inwTLi * <h ?i. Bo, ? b * y F,re In au ranee Company and 
applied to the directors for registrati n as a share 

»oi J ? r ro.,ir.T' t °V hc . * W * bfU « bt * Thodu-ec 

W O n « “ rr «»"*? » reason fee so 

ef the ZL .* the C™* under s 45 

Ind, an c ’L,' C,K f, , Ut “" d Qn,<T «- £8 of the 
tie linvt r»ro rot t erS f r no eomjwlling 

art, lea n ‘r" * • h »«Wdtr The 

( ' rat a) that \ f " m Pany pmwled 

«».ct.mof the W,7 ,rr “¥* ht «<tb the 

«n<i»wril <f direct, rs idler dupe** of 


COMPANY' — continued 
4 TRANSFEP OF SHARES AND RIGHTS OF 
TRANSFER EES— continued 
and transfer all or any of Ihis shares to any ether 
person approved by the board who shall not be toon! 
to assign any reason for the withholding of inch 
sanction Meld that the application should be re* 
fused for s. 45 of the Specific Relief Act did net 
apply (there bung another specific and sd’qosts 
legal remedy ) and under the Companies Act the 
proper procedure had not been adopted. 0 was* 
transferee whose title was not complete inasmuch i' 
the requisite sanction to the transfer had not been 
obtained and therefore there was no privity between 
him and the directors of the company and he had no 
nght to complain. Ik the itattbe or BomM* 
Fiee Insurance Company Ex paste flow* 
(LD.R. 18 Bonn, 393 

34. — Approval of transfer by 

directors — Such power of approval a jldueiarj 
power — Resolution of directors to approve of {*<** 
transfers ultra vires — By the articles of amis 
tion of the Lew Great Eastern Spinning and Wearing 
Company transfers of shares in the company W®* 
subject to thc approval of the directors On the 
18th October 1898 the directors pawed a resolution 
that up to the time of the neat ordinary S®” 
meeting the board approve of all transfers of 
made by Dwariadas Shamji and Fsmdss Kessow] 
of the shareholders) or either of them * 
will transfer shares standing in the name 
Dwarkadas Shamil and m the name of J **“ 
Kcssowji to their or his transferees withont 
any hen or raising any objection. Held tn« 
above resolution was ultra vires and not bin* 1 ? 
the company The power conferred on the d. txv' 
by the articles of association was a fiduciary r° wfT .. 
be exercised for the benefit of the company 
not be exercised until the question of each tr *. n ‘. 
together with the names of the transferor sou 
transferco was before them and they had so <>FP™' 
mty of considering each case In s* 

Eastern Spinnino and \\ eateco Co E 1 ”** 

I'AIICAS KeSSOWJI e aK 

[ILR 23 Borm. 680 

35 Application to cofflP® 1 ^ 

gietration of transfers of shares— ^ 

Act (} I of 1SS2 ) ft 29 5$ 02 — «>* J 
power of directors to refuse registration-^ __ 
of association — Interference of I" " V3W 
Where the directors of a company (the Jfoir ^ 
refuse! to regutcr tho transfer of shares s j, 
on article 21 of the articles of association 
empowered the directors to decline to tep . 
transfer of shares to any person of whom t j/ 1, o- 1 
for any reason disapprove Meld (*) 
necessary under s 53 for the applicants to J , 
vemlirs in their appl cations, h* f art * r».* 

Z 11 8 Ch 4-16 distinguished Sifneri {{ 
of Zondon Marine Insurance Comp**! . a% r 
O F n SSI J onion lound/rs issoeio , 


xton Jiarsne insurance r 

Q B D SSI Ionian lounl/rs *" oC ' a _ n t > 

■ L. r 20 Q X I> r Z' a .! H I l 

* £z parte Oi lie* * 


Claris Z. r 20 Q 

eA LI 3 Cl £z part* ■ 

J? 16 Horn , 393 rcfcmdte Ex parted* 
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COMPANY— coat tilted 
4 TRANSFEr OF SHAPES AND FIGlITb OF 
IP OFFEREES — concluded 
4 Q B I) 403 followed. (2) Where it was found 
that there was a defect in the couxtitnti n of the 
board cf directors, which was cot cored by the Arti 
dn of association —Held that the Court was not 
bound to dismiss the application under s £>8 on the 
ground ei its being premature there basing been nb 
refusal to register by a properly constituted Board 
but mi-lit treat the defence set up as a refusal and 
deal with the application on the merits (3) Where it 
su found that the real objections entertained by the 
directors to the canons transferees were (1) their con 
neetion as employ ts of tie Cawnpore V, oollcn Mills 
with M (the managing director of the Cawnpore 
Woollen Mills) and the personal animosity exist 
ing between J (the managing director of the 
Muir Mills) and .1/ and (2) the desire of the 
director* (of the Hair Mills) that M should not 
add to Vni TcV.ng power at the meetings of the 
company and (3) that therefore the objections were 
not pcTBinal to the applicants themselves. Held that 
where the articles of association give a discretionary 
jy wfr to the director* to refuse to register a transfer 
and it appears that the directors have bond fide con 
sidered the matter the Courts w ill not compel them to 
disclose their reasons but if they do disclose their 
reaa<- ns or e vi lence is produce 1 as to their reasons tho 
Courts will consider whether those reasons prceeedid 
on a ngbt or wrong principle Held further apply 
mg the principle of English cases that objections not 
personal to the transferee* do not constitute legitimate 
reasons. Poole v M ddlelon 20 Beat 646 litre 
Bell Brot 7 L T Bep 689 Ex parte Penney 
LB 8 C/i 446 Moffat v Farquhar L B 7 Ch 
D 501 Kaikhosro v Coorla Spinning and Jr ear 
tny Co I L B 16 Bom 80 In re Coalporl 
Ch na Co L B 2 Ch 404 referred to McibMixls 
ConrAinr r Covdov 1. 1* It 22 AIL, 410 


5 MEETINGS AND VOTING 

30 Meeting of shareholders— 

Power of chairman — Poll — Time for taking a 
poll — Eigft of ehareholder to cote at meeting — 
Articles of astoctal on — At cemmon law and 
where the takin- of a pell is not governed by statute 
or sj ecial rule tho chairman of a meeting is the 
pw per authority to fix the time and place for tho 
taking of a p 11 and a poll is properly and correctly 
taken immediately after the ttrmii ation of the meet 
ing The same rule applies to meetings of re„ia 
tered ccmpames unless their articles prescribe some 
other procedure Tho object of a poll in the case of 
a meeting of members of a registered company as of 
other meetiu-s is to a certain tho time scuse of the 
meeting and vs not to give absent members a further 
opportunity of v fling unless a contrary intention is 
expressly or imj hilly to be gathered from the 
articles of the company There is no presumption m 
construing a d nitful article in the latter sense 
One <f the artiel s of associati n of a j>mt stock 
company prondcd as folliw* — Every eharchollet 
net dis jualjicd by the preceding article or article 


COMP ATIY — continued 

5 MEETINGS AND VOTING— concluded 
No 17 and who has been duly registered for three 
months previous to the general meeting stall he 
entitled to Tote at such meeting and shall have 
one vote in respect of every share held by 
him Held that the moaning of the above article 
was merely that a shareholder should be registered 
for three months before he could vote hut that 
having thus once acquired the right to vote he had 
one vote in respect of every share held by him It 
was not necessary under the article that every such 
share should have been held by him for three months 
LlUDBill SlLAilJI v RxmnTBHoY Auasa 

[LL.K. IB Bom. 164. 


37— 


—Dire ctor — Qvalificatto n — Qnah 
f cation shares not paid for by director but trana 
ferred to him by a third person — Shares taken as 
a qualification for a directorship of a company 
need not be taken from the company It i* 
enough if they are taken in open market or from 
a friend within a reasonable time after acceptance of 
the office They need not be shares for which the 
qualifying director has paid In be Bomba* 
tLECTBICAl COMPAlfT NASBEBVAlf JI PADABHOT 
Natbucb 8 CASE L L. R. 13 Bom., 1 

38 — — Power to appoint eollcltor to 

company — Suit Jy agents of company to restrain 
it from carrying into effect a resolution of direc 
tors— Injunction — Tight to sue Surmcal of — 
By the memorandum and articles of association of the 
New Dhurmnsoy Poonjabhoy Spinning and \\ caving 
Company the plaintiff s firm ot 21 F Co were 
appointed agents of tho company for twenty five 
years and it was provided that they should have the 
general control and management of the company 
Clause 03 of the articles provided that the said firm 
as such agents should have full power and authority 
(inter alid) to appoint and employ in or for tie 
purposes of the transaction and management of the 
affairs and business of the company such aolicitora 
as they should think proper An agreement dated 
26th August 1874 was also entered into between the 
company and the partners in the firm of MF fCo 
their executors administrators and assigns for the 
time buug constituting the partnership firm of M 
F t Co whereby it was agreed that the said firm 
el ould be agents to the company for twenty five years 
to buy and sell etc and particularly to exercise all 
the p were c ntaincd in el 98 of the articles of 
assocuti n Messre C and B were duly appointed 
s licitors to the company and acted as such for a 
considers! lo time Merwanji Fraraji ono of the 
members of the said firm of M F A Co died in 
the middle of March 18,0 Tho pWrffs eon, 
plained that G one of the shareholders in the com 
tLa plaintiffs from 
,ir a,0nof a " c ? t ® cf lhe cotn P an y and of bceom 
ine A°i ° f tho , com pany that in 
Lc procured h,s own el eti n and that of 
certain nominees oflus as directors of the company. 
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and on the 8th August 1881 procured the passing of 
a resolution at a board meeting to tha effect that as 
Messrs C and B tho company s solicitors were also 
the solicitors of tba agents it was desirable for the 
interests of tha company that a change should be 
made and that Messrs M C and L be appointed 
solicitors of the companj The plaintiffs alleged that 
the only object of passing tho said resolution was to 
facilitate the design of G of ousting the plaintiffs 
from their agency and getting the management of 
the company for himsolf that Messrs H C and 
L had been for along time tbo solicitors of G and 
had beon advising him in his designs upon the com 
pany and upon the plaintiffs and they contended that 
the resolution was a broach of the contract between 
the company and the plaintiffs and a violation of tho 
articles of association of the company Tho plain 
tiffs sued G and two other directors of the com 
pany and the company itself and prayed for an 
injunction against the defendants to restrain them 
from committing any breach of tho agreomont of 
26th August 1874 and in particular from carrying 
into effect tha resolution appointing Messrs AT C 
and L as solicitors for tha company and to restrain 
them from doing anything Inconsistent with the 
memorandum and articles of association Tho de- 
fendants contended that the contract of the 26th 
August 1874 had been determined by the death of 
Mirwanji Framji and that tho powers conferred on 
the agents by cl 03 of tho articles were subject 
to the general powers of management vested in the 
directors by the article* and that tho case was not 
one in which an injunction could be granted Held 
that having ugard to the memorandum and articles 
of asssciation tho contract was that the firm of M 
F dr Co for the time being should bo tho agents 
<f the company for twenty five years and that the 
nght to sue on the contract by its nature survived 
t> the plaintiffs after the death of Merwanji Framn 
Meld also that there being no provision cither in tho 
articles of association or tho agrooment of 2Gtli 
Augnst 1874 that the power thereby conferred on the 
agents should be subject to the control or assent of 
the directors there was no nght m the directors to 
interfere with the agents in tho exercise of their 
p iwers otherwise than as representing tho company in 
virtue of their general powers of management Ncs 
bzbwanjbx c Gordon L L. H. 8 Bom. 230 

38 Appointment of partner of 

director to do work for company aa aoll 
cltor— Director of public company — Trustee — Al 
though a director of a public company is always 
clothed with a fiduciary character In regard to any 
dealing* with property of the company in his capa 
city f director the rule that a trustee is not allowed 
to male a profit of hi* trust docs not apply to such 
a dire tor director only hen a partner of one 
of the directors of tl e company did work for the dircc 
tors si • heitor and there was nothing to show that 
lie had not been duly appointed by the directors his 
rtaim in respect of such work was allowed. Distinc 
tloo drawn between a trustee and a direct 't of a 
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Authority of e.gent-Corporo 


iion — Contract under seal— Companies 
Consolidation Act 8 $ 9 VtC e 10 » ' " c 
Scinde Railway Company was incorporated by Jo 
19 \ ic c 116 for the purposo of matin" ana 
maintaining railways m India and for other pu 
poses This was repealed by 20 A 21 Vic c ^ 
which authorized the company to extend their ope 
tions and also their capital etc This Act y *■ 
declared the Companies Clauses Consolidation 
1845 to be incorporated with it By • 18 t 
pany have a seal for use In India m lieu 
common seal of the company and from time 
may \ary and renew it and make regulation* 
use and except as by this Act rttemiflW 
provided every document sealed with snen » 
conformity with such regulations orm porw 
any order of the directors or of any author! J f 
by the company under their common sea 
as valid and effectual as if the common seal 
affixed thereto Bye 64 the cofflpMJ jgj 
to time may appoint and remove such c ^ 
persons or person as the company thwkfii 
behalf of the company in Xnd$ or J£ k 

respect to the making maintaining £ 0 f the 

ing and using of the railway* and other wrti^ ^ 
company and the control and conduct of ay ^ 
affairs in India or elsewhere of the ' , B d 

may delegate to any such conmutt* » ftjr 
per* on respectively all or any of the pi ■ ^ f 
company and of the directors and ,°j*L t K,t neb 
which the company thinks it expi.'heu jj 0B jj 
committee persons and peram ICt ^L, r rrtP^ Ure 
possess for the purposes of t»i* or th th# % ecn t 
appointment In January 1667 -E, |t was 
of the company in India and he the 

alleged on their behalf into a con » w mill 
plaintiffs for sixty sets of iron work ^ 

waggons The plaintiff* firm did not «« 4 1* 

work and they had to get the wf re *t 

them in England The Beard of U* There 

i time supplying iron work for the J ppo |iiteJ 

, nothing to show that E *T* 

dcr the provision* of a 64 of tho lb» 

,.c c lliO. nor was thcrtl any «vui rt(Ioa 

extent of his power or authority *V .^tid 
of the contract differed from it in « _ .» j ,w • <1 4 
waggon* to ho covered wa-gons aim , c f 

waggons. The contract was n t et 

the company nor was ^ company Ti ® 

the contract ever accepted by * e of , t!ie VV^» 
defendants admitted that at the da Ln fob* 

contact E to lh. •' 
but denied that hi* power extended to i.^, w#tr ^t 
such contract j they further stated I that lh ff*M 

u M c ns 

> make la writing only nnuex 
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(Xinpani -* Clauses Consolidation \ct had lio been 
epp> mted under *.6-1 20 & 21 % lc. e. ICO 
but there was no prod of such appointment. 
Held on appeal that, assuming tint E had been 
appointed under a. 54 with powers as lar^e as 
in the ordinary course could be conferred upon him 
under tliat aecti n the contract was n(t one by which 
acting as such agent, he had power to bind the com 
pany bTZWABX r SCIKCB FUSJAB A'fD DELHI 

UAitwxr Coxrurr 5 B. L. IL 105 

41, Duties of promoters ctnd 

directors— Trut/ee* —A and M at the request ef 
B agreed to get up a company which should purchase 
Into ZJ the gor'd will stock and fumitareof tpencc’s 
Hotel and all outstandings dno to Jl for four lakhs of 
rupee*. The scheme was mad public and shares Wire 
aj pli-d for in excess of the intended capital On the 
1st May 18C3 the memorandum of association was 
registered signed, inter alid by A and 21 Ou the 
aauiC day the prospectus was issued which stated 
inter olid tliat the ce lnpnnj hav c purchased from 
the f tiu t proprietors for the sum of R 100 000 the 
entire- stixk of h tel and shop together with the ont 
stan lings on til 30th April 18G3 the latter amounting 
to about ItoO 000 The div idend of 10 per cent per 
annum for two years is guaranteed to the share- 
h Um. The prospectus was stgucel by A aud if 
and another as directors but the last took no activo 
part On tho same day an agreement was signed by 
B whereby he agreed in consideration of Rl 00 OOO 
paid by A and if as therein mentioned— ei 
ill 0000 in paid npsharesof thcccmpany — totrans 
fer to them or Spence s Hotel Company Limited all 
!us right title and interest in Spence s Hotel the 
good will furniture outstandings etc Thearticlisof 
/association wctc dated 7th September 1803 A aud 
if with two others formed the first boon! of directors 
Theso director* at an extraordinary meeting on 
August 1st presented a report which was adopted by 
the mectin ui which they said JJ lias deposited 
with 21 and A security sufficient to ensure the pay 
nicut of the 10 per cent dividend guaranteed to him 
by the company On tho 5th December 1SG3 a 
if eif was executed wiifi the approval of tfio com 
pany s solicitors by if on the one part and A and If 
on tho other which after reciting that as seennty tor 
tho guarantee of the 10 per cent dividend B had 
deposited with A and 21 400 fully paid up shares in 
tho company witnessed that B would pay to A and 
Af such sums as would be necessary to make up and 
pay half yearly a dn idend of 10 per cent per aunnm 
and that be constituted A and 21 his attorneys to sell 
the 400 shares and out of tho proceeds to make good 
the yearly dm Amd of 10 per cent and after *ueh 
payment towards the guaranteed dividend to hi Id the 
remaining shares or balanco of tamey hi trust for B 
absolutely On tho earno day another deed pre- 
piri 1 by A a rnvato s licitor was executed by B 
on one part and A and 21 on the other whi h after 
rtcitui„ an agreement by B with A and if in April 
that If they would assist him in forming such com 
pany fur tho purchase of bpeuce s Hotel and as they 
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had in fact since formed hi B would payor secure 
to them A and 21 such fitting aud propir renmnera 
tlnn fir thur trouble and risk as might bo ultimately 
arranged and after reciting the first deed of Btli 
December IS Go witnessed that B covenanted with 
A and 21 that notwithstanding the trust contained in 
the before mentioned indenture whereby tho surplus 
mentioned was d clared to belong to B absolutely 
the same surplus should bel mg to and be the cxclu 
sne property of A and if m equal shares anil that 
If tho net profits of tho Hotel Company should provo 
sufficient to pay tho whole 10 per cent then tho 
whole of the 400 shares deprsitcd with A and 
if should be retained by them for their own 
benefit m equal shares This deed was undisclosed 
until tho filing of their written statement by A and 
if in the present suit 3 hire was no actual deposit 
of the 400 shares by B but A and if respectively 
took 200 sharts m their own names RIO 047 3 b 
were paid by A and if to maka up tho deficit on tho 
guaranteed die idend up to December 18G1 Also on 
tho 5th D cember 18G3 B executed another deed >r» 
which after reciting that he had guaranteed that the 
outstanding d bts of tho Hotel stionld realize before 
May 18C„ H w 0 000 at least amlthat he had di posited 
with the company 50 fully paid up shares as security 
for this guarantee he L covenanted to pay any 
deficit and app luted the company Ins attorneys to 
realize these shares and out of the proceeds t > pay 
themselves tho d ficit and Bubject to this to hold the 
•hares or tho precoods m trust for him B Fifty 
shares wno received frr-m JS by A under the trusts 
of this d cd. The outstandings fell shirt of tl o 
guaranteed amouut by 1119 25„ In a suit by tho 
comrauy to rccovei the 400 shares and for an account 
of the profits of tho same — Held in the Court below 
and on appeal that the suit was rightly brought 
by the company os plaintiffs That A ami Tf wero 
tho agents of tbo company to effect the purchase and 
ns such were bound to make for the company the best 
bargain which they reasonably could, and forbidden 
to obtain personal profit or benefit out of tho matter 
A aDd if as regards the beneficial interest m tho 400 
shares were trustees thereof for tho benefit of tho 
company from the ifato when that interest arose and 
A and if were 3 nntly as well as severally res pm 
sibl for the 400 shares after satisfying the trust of tho 
guarantee In tho lower Court it was decreed that 
A should make over tho 50 shares or their value to 
the company and account for the interim receipts 
and profits. A and if to account for the 400 shares 
at par v aluo at least and for dividends and pre- 
fits thereon including prt fits if aDy made by sale at a 
premium A to account similarly for the 60 shares 
B to make good his two guarantees after being al 
low'd the beat fit of Ilia trust of the 400 shares 
SrEKcn a Hotel Coittanv c Avdebsov 

[Ilnd. Jut 1ST S 235 

Held al •> eu appeal that A and Jf were trusties 
of the 400 slums f r tho benefit cf the company aud 
jointly an 1 *0 crally re ponaille to make them gtod ; 
and wbaUv cr benefit they lock nadir th secret dn-d 
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they must make good to the company A to bo 
responsible for the 50 shares (but in this respect and in 
respect of tho details of the accounts between the 
parties tho decree of the Court below slightly modi 
fied) Ahdebso'j r Spehce 6 Hotel Coup an? 

[1 Ind. Jur NS 378 

42 Liability of directors— Com 

panics’ Act (VI of 1SS2J n 5o BG— Refusal to 
atloio inspection of register of shareholders — 
Where a person who is entitled under the provisions 
of s 65 of the Indian Companies Act 1832 to 
obtain inspection of the register of shareholders of a 
company applies for inspection during business 
hours and not at a time when inspection is prohibited 
cither under s 6G or by reason of any rales 
framed by tho company under ■ 55 such in 
spectiun must ho granted and even a temporary 
refusal based upon grounds of convenience to the 
company s business a ill render a director respon 
sible fir such refusal liable to the penalty provided 
for by a 65 Queen Euphess c Beeb 

[LL.lt. 20 AIL 120 

43 Liability of directors for 

neghgenco in management— Employment of 
agent by directors — Acquiescence of shareholders — 
Liab hty of estate of leceased director — Banker 
Who ts a —Tho plaintiffs company went into liqui 
dati u early in the year 18“9 in consequence of 
losses sustained by the failure of Nursey Kessowji 
A Co which firm had been the bankers of the said 
company The said firm had stopped payment on 
the 26th December 1S78 having then in its hands 
the sum of R8 SO 2o0 111 belonging to the company 
In this suit the official liquidators of the company 
sought to recover that sum from the defondants 
wh> had been directors of the company and a further 
eum of 112 IS G70 14 0 as damages sustained by the 
company through the fraud and gToss negligence of 
tho d ten hints in permitting Nursey Kcssowji the 

of the cjmpauy to deal with certain shares for 
his own purposes The first four defendants were 
the directors cf the company tho fifth defendant was 
the assignee of the estate of "Nursey Kcssowji whoso 
firm of Nurse? Kesaowji k Co had become insolvent 
The pi untiffs company was registered on tho 31st 
Jnly 1&78 and by the memorandum and articles of 
assocuti n the sail Nursey Kessowji was appointed 
secretary treasurer and agent of the company for a 
period of twenty five years upon the terms and 
conditions contained in an agreement annexed to tho 
articles of association whereby it was (inter ahd) 
provided that Nursey Kesaowji should deposit with 
such banker or bankers as the directors for tbe time 
being should appoint all the moneys duo from him 
to the said company and exceeding m ninount at any 
one time the sum of R6000 On the Cth August 
18(8 the directors of the company appointed the 
firm of Nursey Kcssowji & C) to be the bankers 
of the c mpany It was further alleged by the 
plain iff that immediately after tho registration of . 
tho c lnpany tho directors and Nursey Kessowji 
began to borrow money upon tho credit of the com I 


COMPANY— continued 
C TOWERS DUTIES AND LIABILITIES OP 
DIRECTORS— conbrniftf 
pany far m excess of tho legitimate wants of tho 
company and to pay over tbe money so borrowed to 
the firm of Nursey Kcssowji A Co to be used by 
that firm in speculative business that the said loans 
were obtained by the directors nit bond file for the 
purpiscs of the company but for the purposes ot 
supplying funds to the farm of Nursey Kfssjwji i. 
Co to enable it to carry on its business At the end 
of the year 1678 the sum paid over by the duvet rs 
to tho firm of Nursey Kcssowji had by reason ol 
such borrowing amounted to the sum of RS oik- v 
The plaintiffs alleged that the said loans were who'lf 


unnecessary j irnu tuejr 

gross negligence m rnisiug the said loans or permit 
ting them to be raised and in permitting to 
annoys si borrowed ti remain in the hands of tue 
firm of Nursey Kcssowji A Co to be applied by that 
firm to its owi purposes As to the R 48 0,0 
the plaintiffs alleged that certain unsllottM 
shares of the total valne of R3 93 760 had b«n Mt 
.a tht hands of the dmrton to h. top k 4 “ “ 
proceeds of ssh.eh were to be spplred in <" 
certain payments due by the company th i t 
of applying these shares to such J>urp 
directors had filled up the said shares ,nt hc 
Nursey Kcssowji and authorized him to 
the same in order to raise funds that t « > “ 
Nursey Kessowji had accordingly dealt wi 

shares and had applied the proceeds thereof^ 
own purposes The plaintiffs charged the d. £rtor 

with fraud and gross negligence as to these 

and claimed to recover R2 udnutsallig*’' 1 

thereof from the defendants. The defiudont* ai ^ 
that they had acted bond fide in all matt 
with the company that they had alway 0 j rf0 t 

firm of Nursey Kessowji A Co to be t| m3nB ge 
condition and had no reason to mistnis ^ tbe 
meet of the affairs of the company Q j 

defendants (No 3) died after the mstitutiK 
suit and his sons were made parties : ^ 

tatives and Kessowji Naik (defen m ccr tjio 

claimed to set off against the plainti , be co m 

payments made by them as ^ js 

H.ld (1) that one of tho “it,® I 

a bet that the agent ws. not in a riwjj 
and that the other directors in the cui fiaa0ria j 
of tho case ought to have ascertained “ {of lba 
condition (2) Directors are WP 0 "* 0 !?, article 
management of their company w hcr / the 

of association the busmess u to bo They »unot 
board with the assistance of on a^en ^ -*tin 
diTCst themselves of their weapon sibU yj abstMn ui„ 
the whole management to the »o m , n n4 r 

from all enquiry If he pro™* u , 6 n 

•ach circumstancca the liability » *• no f 4 ithfut 
much as if they tlicmsdves bad been i 
(3) That the directors had not used * 1 p 0B ,|»ny’} 

able diligence in the management of t tntr a*tfd 
affairs and were liable to refund themm y 
by them to the agent Nursey KcaW < 1 , and 
proper knowledge aa to whether » , |T i«i 

without any subsequent investiga conduct 

character with respect to >ts disposal Burt* 
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amount J t pw v nc t h me Ml the directors were 
equally r <1 tall 8.1 all attindi 1 the direct* r* 
mrctiu** and all gave the name blind aaneti n to 
every act and prqxsal of the agent. Held also 
that tht relate of the deceased dirtctor was liable Oil 
the ground that the misfeasance of a direct r is a 
breach of trust and not a mere personal default 
A siparate debt cannot he set eft against a joint and 
several debt and directors cannot set eff money due 
from the company to them against sums which they 
may he ordered to refund to the liquidators h EW 
Fleming ‘^pinking and Weave? a Company r 
Ke sown N aik ILE 0 Bom., 373 

44. Power of directors to deal 

with profits either by declaring a dividend 
or by appropriating to reserve fund — power 
of shareholder* t t ter/ere with declaration of 
dividtai — The articles of as v elation of the B Co 
provided (a) that the directors might with the sane 
tion of the company sn general meeting declare a 
dividend (4) that the directors might before re com 
mending any dividend set aside out of the prefits of tho 
company snch sum as they thought proper a a reserve 
fund to meet contingencies or fur equalizing dividends 
etc The directors of the company added to tho 
existing reserve fund a certain portion of the profits 
of the company for the year 18So and thereby dirai 
rushed the amount of dividend which they could other 
wise have d clarcd Some of the shareholders disap 
proved of the course taken by the directors and con 
tended (I) that the shareholders of the company had 
a right by resolution to withdraw from the reservo 
fund a sum sufl'cient to enable the directors to declare 
a suitable du idend (2) that they had the right to 
direct the directors to declare a dividend greater or 
less than that recommended by the directors out of 
the amount standing to profit and less including the 
amount so withdrawn. Held that under the articles 
of association the contention of the shareholders could 
not be sustained The rcsen c fund consisted of profits 
and by the articles the disposal of profits was expressly 
entrusted to tho directors To allow the shareholders 
to deal with it would be a direct contravention of the 
articles wbi h entrusted to the management of tho 
directors all the basinets ct the company Nor could 
the shareholders decide the question as to the amount 
of dividend Ily the articles they agreed that tho 
directors should declare the dividend and only reserved 
to themselves tho power to vote a dividend to which 
they objected. The remedy of the shareholders if 
they were dissatisfied with the directors was to remove 
them fromeflice or to alter the art cles of association 
ItOMBAT ScnUA TRADING CORPORATION r DosABJI 
Ccbsetji ILB 10 Bom. 415 

45 Sale and re purchase of 

ehares for future delivery— Liability of com 
inn/ for acts of d rectors — In January ISGj tho 
1 laiutiffB purcliaacd fmm the defendants - 000 shares 
in the defendants company at 15 per cent premium 
for w Inch they paid in cash 113,20 000 and the de 
fendauta simultaneously agrcid to re purchase for 
future diln cry and payment at a filed time la July 


COMPANY— contt nvc l 
C POM ER t ' DUTILS AhD LltBILinES Or 
DI It LCTOEb— eonfin ued 

the same 2 000 shares at 291 per cent premium 
The contracts for the re purchase were signed by three 
directors of the defendants company and on each 
was a memorandum initialled by two of them refer 
nog to a list of the Shari Receipts deln ered with 
the words we arc duly to examine and receive the 
same at the fixed time One hundred and ninety 
letters of allotment w the names of several persons 
and for various numbers of shares endorsed by tho 
original allottees and initialled by one of the threo 
directors were together with receipts for the first 
call handed over to the persons who acted for the 
plaint ilia by the three dinftors of the defendants 
company who made the contracts In April tho 
defendants eomj any made ft fresh call payable on 
the 4tli May l list of the names and addresses of 
the original allottees of what w ere called shares in 
the market (i e other than those purchased by the 
company itself for cash or held by it on mortgage) 
was made out from the date of settlement and notices 
of forfeiture for nonpayment of the call were sent 
by post The original holder* of the 190 letters of 
allotment were included in the list but no notice was 
sent to the plaintiffs On the 2/ th of May all sharea 
upon which the second call was not paid were declared 
to bo forfeited for tho benefit of the company The 
defendants company as stated in tho memorandum 
of ass elation was established among other objects 
for the purchase and sale of debentures stocks shares 
of joint stock companies (including the shares of 
this company) and other securities the making loans 
and advances on such securities as the directors of 
the company might think fit Held that the con- 
tracts for the purchase of the 2 000 shares being 
within the scope of tho authority of the directors the 
defendants were bound by them that tho defendants 
were hound to treat the plaintiffs as the hold rs of 
these shares and to give them the notice required by 
the articles of association anil that they were not at 
liberty to give that notice to tho original allottee* 
who by the admission of the defendants testified by 
the acts of their agents in mataR" the contracts had 
parted with the shares that the shares W’erc con 
acquently not legally forfeited and the defendants 
having refused to accept them and they being then 
unsaleable the plaintiffs were entitled to recover the 
full pneo ob damages Oriental Financial Asso- 
ciation v Mercantile Credit and Financial. 
Association 3 Bom O c 1 

40 Purchases of shares by 

individual directors — Liability of directors — 
Absence of sanction of board — J Is an allottee of 
2a shares in a company registered under Act XIX of 
1857 signed the memorandum and article* of asso- 
ciation and paid tho first rail on the 2Sth September 
18G3 ou which he sold the 25 shares to it J 1 tho 
chairman of the company The purchase by B p 
was made in pursuance of an agreement entered into 
between B P and P H another director of the 
company and two other persons who were members 
of the film of B B Co and then managers of the 
company which they accordingly jointly purchased 
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and subsequently divided among themselves J! P 
taking for himself two fifths of the whole includ 
mg the 25 shares of J S The fact of the joint 
purchase was not communicated to the other directors 
of the company nor was there any evidence to show 
that their attention had been called to certain entries 
in the bocks of the company relating to J3 P has mg 
paid the second call on his two-fifths of the joint 
purchase J S got no notice to pay the second 
call and never applied for cr obtained a certificate 
for the 25 shares but such a certificate was obtained 
by B P on the 10th of October ISO! certifying 
that J S was the shareholder J S had signed a 
blank f rra of transfer and a blank form of request 
to the directors to transfer which were undated and 
with ut particulars but B P ne'er executed the 
transfer ns transferee and the shares never were 
transferr -U to his name on the register nor was the 
sale to him ever brought to the notice of the ehrectors 
ns a boor 1 or to any of his partners of any portion 
of the 2*00 shares and the articles of msociation 
required the consent in writing of the directors to 
c\ cry transfer On application l>jr J S that his 
name should be rtm-ved frem the list of contn 
but lies as framed by the official liquidator and tho 
names of B P s tru tees under Act X YV III of 
16tV> substituted therein iu n poet of the 2 o shares 
— Held tliat J S was net excucrated under the cir 
cuiustancea from the duty of obeying the articles 
of associati n and the provisicu of Act \I\ of 1857 
that the net of an individual director in las private 
capacity ought net to bind the hoard which had 
never authorized or ratified his coudact and that 
the official liquidator as representing the body of 
shareholders rightly in isted upon keeping J S a 
name on the list of 6liarcholders In eh East 
Indian Teadimj and Banking Company Jaaina 
has bAVAKLAL s case 3 Bom O C 113 

47 Purchase by company of 

lt3 own shares — Omission to register transfer 
— Confrtlutonee — \ company registered under Act 
MX of 1857 end enabled by its memorandum of 
association to purchase its own shares purchased 
seven thousand of them which were in scrip share 
certificates having never bcin issued m respect of 
them The letters cf allotment indorsed by the allot 
tecs and receipts for tho first call were made ov cr at 
the time of purchase to the company ho transfers 
however wero executed by the allottees nor wero the 
shares registered by the company in their own name 
but they continued to stand in the names of the 
allottees Two thousand of the seven thousand 
shares had been re sold by the company , and the re 
mauling five thousaud were mentioned m n list kept 
by the company of shares purchased by them On 
application to the allottees to have their names re- 
moved from the list of contributories as framed by 
the tlhci.il li pi dator — Held that the company 
through its dir ctors bav mg as w ell by the act of 
I uTrha i os l y their subsequent conduct tr ate 1 
tl cuisclvfs as tl owners of the shares could not be 
l cmil'tdlo take advantage of their own negkut or 
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C POWERS DUTIES ALD LIVFILITIEh OF 
DIEECT01 S — continued 
that of their officers in not registering the shares in 
the name of the company and that the name of 
company therefore be substituted as holders of toe 
shares I*f eb Mbecanxieb Cbedit and Fisas 
ciax Association Ex paste Dalvi 

[3 Bonn, O C- 125 


43 Purchase of shares 

other companies and their own shares 

Trustee shareholders-Parties—A «««*»*“ 
The purcliaso by the directors of a joint sloes eon 
pany, on behalf of the company of shares m ttbn 
joint stock companies unless expressly authorized J 
the memorandum of association is ultra ri res 
joint stock company even though it herein powcw 
by its memorandum of association to deal w 
shares of other companies is not thereby empou 
to deal in its own shares and a purchase 
directors of the company of its own ^ shares < « h 
of the company ts therefore under such m 
stances ultra tires A sharer in a 
pany can maintain an netiou against the direct 
such company to compel them to restore to t . 
pany funds of the company that U* Tutors have no 
employed m transactions that the MI> . n y 

autbonty to enter into without malang the oomg 

a party to the suit. TV here a rtwAdJ* ‘ figgj 
•liarcs in a joint stock company d^Uo;; 

tliat similar companies were in the habA 
m their own shares and those of nthff n^ipted 
and believing that the company in qu^»° n “ ^ 
the same practice but made no enquiry 
whether or not such was the esse nor \ 

objections to such dealings of the compa y bf jj 
was discovered they had resulted « loss M to 

that he had by h,s own conduct lort ms 

hold the directors personally liable w rwpcc c 
dealing and tho result was held to bo toe ^ 
whether the said shareholder was J ot j, lf3 

to h.s alia res or merely a trustee of themfor 0 ^ 

JEHASOm BASTAMJI MODI t C 185 

48 Mi.repros; 

prospectus— Com pan ,,es Act * eH f a 

spectus — Ltahthly of directors f t| ie pro- 

tion—S O on the faith ot Bta tmcnhi fif fifty 

spectus of a company was induced to «rrJ to Jum 

shares in the company which were i» At ( j, 
and he paid the deposit money thereon ^ otbcr 
time of issumg the prospectus there S-me 
members of the company besides the „ cr( . 

of the material statements in pi,,- pro- 

untrue to the knowledge ^ WJ* 

spectus which was published on rtlm "rw flft y 

cm tamed the following statements on each with 

lakh, of rupees m 10 000 shares °fR«>OOcac . pa 
power to increase B50 T^T share jfjOOcoeb 
application and the balance by c nttu 0 f each 

t a be made within not I’m than three , n {Uin l 1 ** 

ether Tho first call will n t he wf „ 4t 

than three . mot! s after tlm f 

Of thetc 10000 shares f 000 will w- * 
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a row ei s putifs* v\d it\niLmEj> or 
DU CCTOrS-cmfiMaf 

Lngland bat the oporatimj of llie company will not 
be il layed until tlicy can b sent li me anl taken 
Up On l«tb July l'iGj the ccinpany advertised 
tliat all the Ind an shares being subscribed for the 
share list is now closed and the letters of all tment 
will l»c issued at an early date In truth not half 
the number of " Indian shares were nt any time 
subscribed for On the 22nd November ISOo the 
directors r solved that a call of 11100 per share bo 
made upon the shareholders parable at the A atonal 
Bank of India on the 15th Dicembcr proximo 
r a received n< tire of the call but did not pay it 
On lStli \pril ISjG the directors d sired the score 
tary to write to sharch Iders who had n it paid their 
£rst call in fall asking them to d) so at once It O 
who had not signed the articles of association on 
rectal t oimiAw* from the aeactary rv^weated tuV* 
all >wcd to withdraw his money f;rf citing one fifth 
or to be allowed to hold flic shares instead of fifty 
The request was refused by the directors who on 
ISth July 18fC passed a further resolution that tho 
defaulters among whom It O was named have 
notice sent them that unless the amount of the calls 
due on their r'spectire shares together with interest 
thereon at the rate of 12 per cent per annum from 
♦he 15th December 18Go bo paid into tho Aational 
Bank of India Calcutta on or before the 7th August 
18C6 legal proceedings will be adopted, against them 
tor the recovery without farther notice U O 
on receiving nrtieo of this resolution wrote through 
his attorneys informing the directors that he would 
apply to the Iligh Court to have his name removed 
from the register of shareholders The directors 
thereupon declared the shares to bo forfeited On 
2otb September 1BGG a resolution to wind np the 
company voluntarily was passed at a general meeting 
of the shareholders and was afterwards confirmed 
In tho course of the Winding up the liquidator up 
plied to the Conrt under ■ 151 Act X of 18GG 
to determine whether H O was entitled to a refund 
of the deposit money paid by him on the fifty shares 
all tted to him In the company or whether he was 
lial le to pay as a contributory the call in respect of 
his shares made before the shares u ere forfeited. It 
was not until the hearing of this application that 
It O became aware of the facts which pros ed that 
the directors Bad published material statements which 
they knew to be untrue Held that the issuing of 
a prospectus is an act comprised within tho term 
management and conduct of the company s busi 
ness The statements made in the prospectus were 
tbe representations of the company J2 O was cn 
titled to have his contract to take 60 shares set aside 
and to be repaid tbe emrunt of his deposit money 
In the matte u op the Indian Companies Act 
18CG Romanatii Qossains case 

[2 Ind. Jur N 8. 298 

BO • Suit by company for price 

of shares allotted to defendant— M sre 
present at on by an alleged agent of a company not 
tiers i* existence — 3f i trepretenlahon not alleged tn 
the pleadings— Brotpectus misstalcments in before 
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formation of company effect of— Laches effect of 
in a plea to avoid contract on the ground of mis 
representation— Contract Act (IX of 1372) ts 13 
and 19 Exception ( 1 ) —A misrepresentation was 
alleged to have been made by one It as agent of a 
company which was not then in existence H be 
came the managing director of the company upon its 
formation Qurrre — Whether assuming that tho 
representation was mad by B tliat it was material 
and had been relied on and that it was untrue 10 fact 
tho company which was not then m existence could 
bo held to be bound by such misrepresentation In a 
suit by the plaintiff company to recover money duo 
upon certain shares taken by and allotted to the 
defendant the defendant in ms pleadings set ont and 
I relied upon certain misrepresentations said to havo 
been, orally mi/la by one B u.% the wgcuA «,? tfo® 
plaintiff company At the trial ho also sought to 
rely upon a misrepresentation in tho prospectus of the 
company Held that tho defendant ought to bo 
pinned doom to tho misrepresentations alleged 
in his pleadings and upon tho faith of which he says 
he acted. It is not open to huu to go into tho ques 
tion of misrepresentation in the prospectus That the 
prospectus although issued by tho promoters beforo 
the formation of tho company was the basts of tho 
contract between tho company and tho defendant for 
the allotment of the shares and if the misstatements 
therein alleged by the defendant were relied upon by 
him and wero material to tho contract tho defendant 
would bo entitled to rescind the contract and to re 
pndiate tho shares in tho absence of laches or con 
duct on his part which would d pmc him of that 
right In re Metropolitan Coal Consumers Associa 
tion Earle ry t Case L E 1392 Ch D I 
followed. W hen a person makes a positive assertion 
relying upon the statement of another that a certain 
third party would become a director he is not warranted 
m making that assertion within the meaning of s IS 
of the Contract Act That under the Exception m 
s 19 of the Contract Act the contract even it caused 
by mlsrcprescntati >n would not bo voidable If the 
defendant had the means of discovering tho truth with 
ordinary diligence The application of that Excep- 
tion is not restricted to cases where the party is fixed 
with constructive notice of the true state of affairs 
MonuN Laid r Sm Ganoaji Cotton liras Co 

[4 C W N 300 

6L Misrepresentation — Bills of 

exchange — ZiatiZity of company on bill drawn by 
d rectors — Contract Act (IX of 1372) ts IS and 
19 — On the 9 th October 18/ 8 the National Bank pur 
chased from the A Co a bill of exchange for 4 OOO 
dollars equivalent to PS CSO drawn by tbe A Co 
upon the firm of A E 4 Co of Hongkomr The bill 
was in the following form Sixty days after *i = ht 
of this first of exchange (second and third of tbe samo 
tenor and date not being paid) pay to the or d r cf tin. 
National Bank of India the sum cf d liar* f ur 
thousand only value received and place the same to 
account of Aursey Keasowp Ghdahlwy Pudumsey 
directors Auney Kt-sowp secretary treasurer 
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find agent. Tlie Ivursey Spinning and Weaving 
Com piny Limited. The bill was duly accepted and 
presented for payment but was dishonoured. On the 
Gth Junuarv 18/9 the bank gave notice of dishonour 
and demanded payment from the company as drawers 
of the bill On the 18th January 1S79 the A Co was 
ord red to be wound np and the bank sent in a claim 
against the company os drawers of the bill and cub 
seqncntly sent in an alternative claim for RS6S0 
being the amount paid by the bank to and received 
by the company Held on the authority of In re 
the 'tern Fleming Spinning and Wearing Company 
Bimited I L It 4 Bom 27o that baying regard to 
the form of the hill the A Co ciuld not be made 
liable as drawers but held, also that the bank was 
entitled to recover the amount of the bill from the A 
Co as money received to the use of the bank on the 
ground that the directors of the A Co while acting 
within thnr authority liad sold to the bank on behalf 
of the company ns a bill upon which the company 
was liable one upon which the company was not 
liable and bad therefore been guilty of misrepresent 
ation withm the meaning of *s 18 and 19 of tho 
Contract Act (I\ of 1S7J) In the hatteb o? 
ArnaET Spinning and W eating Coin- ant 

[LL.R.6 Bom, 02 

52 Power of directors assach 

to draw bills of exchange— Companies* Act 
(X of 1SC6 ) t 4"— Wtnding up— Interest on delft 
suite luenth/ to date of order to tttnd up — Boles of 
Bombay It gh Court of 3rd August JS65 — Bute 
A o 24 — The articles of association of the hew Flem 
mg Spinning and T\ caving Company Limited autho- 
rized the directors to raise or borrow from time to time 
in the name or otherwise on behalf of thi company such 
sums of moneyas they from time to time think cipedi 
ent either by way of sale or mortgage of the whole or 
any part of the property of the company or by bonds 
debentures or promissory notes or m such other man 
ner as they deem best and for the purpose of securing 
the repayment of any money so borrowed with interests 
to make and carry into effect any arrangement which 
they may deem expedient by conveying or assigning 
any property of the company to trustees or other 
wise Held that though power to borrow money 
on bills of exchange was not specifically given yet 
hills of exchange being m many respects analogous 
to promissory notes and prorai sirv notes Laving 
been specifically mentioned in the article the power 
to raise money by an equally well known and recog 
nuedmod — r by drawing endwsin" oraccepting 

hills of exchan 0 t — mtut be dxtned to be included in 
th general u erds or in such other manner as they 
deem best. Three of the director* of the above 
company one of whom was also the secretary trea 
surer and agent of the company drew abdl In favour 
of A in the f 11 owing form Sixty days after the 
date of thu first of exchange (second and third of the 
same tenor and date not be In” pai 1) pay to the order 
of S tie sum of rupees two lakhs only value received 
and place to account of G 1* f V 1 X ate 
rctary treasurer and agent The Aew Fleming 
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Spinning and T\ caving Company Limited directors. 
The bill was endorsed by S to the bank of Bombay 
was duly presented for payment to the drawee and 
protested for nonpayment. Subsequently to tie 
date of the drawing of the bill tlie Vw Fleming 
Spinning and IT caving Company Limited, went into 
liquidation The Bank of Bombay claimed m en 
d -msecs of the bill to prove against the company » 
drawers Held that assuming that companies umlT 
the Indian Companies Act (X of ISbG) irc f 
8. 47 liable on bills of exchange drawn on the r 
behalf or on account of person* acting undv in »r 
authority the bill in question was not such ahui 
W lictber or not a note or bill must on the ® 
express that it is made accepted or endorsed 

on behalf or on account of the company ‘"“T 

must be on the face of it that which shows that » 
was so made accepted or endorsed and win 
dudes the mLrence that it was made amp M 
endorsed by or on behalf or on account of an 5 
pm*. A bill or note n», bo in . «£» » 
bclialf of or on account of a company thong 
is upon its face no reference to the comps f 
in the form of a description of the persons 
tollj ml, .crept of mtoe .. bra- * 
secretary As between such person* * n “ 1 
pany such a bill or note may well be on behalf « » 
account of the company but ‘ it « i not thmf^ #f 
between the company and third pini« «, 

third parties are concerned a « W’ “g 'Jj 
Indian Companies Act (X of 1 S 6 C) can W ^ 
liable on a bill or note only when » nc “ “ .^.ppted 
on the face of it expresses that it was mid / y, 

or endorsed by or on behalf or on ^ 

company or where that fact app™” S _j ,t 
inference from what the face of **** u( j, n 

sel f shows. The addition to the «£rttnr« ox pf 
duals as makers drawers acceptors diree- 

notes or bills of their d ’script ion as director ^ 

tors secretary treasurer and a~cni oi a M ,{ 

pany is not considered to raise sn J f thonrrh d- 
docs not exclude the supposition r 1 . , m ,v them 
senbed as directory etc the, mtmdeil to ® ^ 
•elves personally liable to holders of they 

though o> brt. re thm.rlrr. oj "“g™ 11 7 

may be entitled to be indemnified t ■ * r«pcct 

may have paid on account of the company j, $ 
of surh notes or bills Jhitto»* 91 the 
Q B 361 followed. Pule ho ^ " 
dated the 3rd of August ISfiG, made 1 ^ 

Court of Judicature at Bombny onoj 1 (tcf 

given by s. 1S9 of the Indian CompamM 
18 GC) is ultra etre* ’ “ ' . t hc order 
on debts or claims subsequent to the ht d b u or 
to wind up a company to creditor 0F 

claims do not carry interest. . COJirAST 

"New FlejonO Spinning andT^* Q Bom- 439 

Held on appeal affirming the V 

J that the company was 1 ote ,t mint *V 

make a company liable on » bill or no (hst j t rest 

pc»r on the face of such bill or n 
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intenWt he drum arc ptcd cr mad on behalf of 
llio c mpat y nu 1 n ful nee dehort the bill or note 
it a li i 11 anl r g. 1 of the Indian Com 
pimrs Vet (\ « f is**. ) In be New Fee he. a Srcs 
KESTO iSD \\ EATI>Q Co JIT ANT 

[LLH.4 Bom. 275 

63 Trading by a company 

under its memorandum of association — 
J/«iOra»rf«ni °f afoetahoa — Lltra vires — Tile 
dvtnne that a company can di nr thing winch is not 
expressly or impliedly warranted by its memorandum 
of association or other instrument of incorporation 
must bo reasonably and rstnod and applied A com 
pany therefore in carrying on the trade fir which it 
■s constituted and in whatever may be fairly regarded 
as incidental to r consequential upon that trade 
is free to enter inti any transaction not expressly 
prohibit -d by its memorandum of aSsoeiati n tillAU 
jrrooza Jcte Factoby Co v Pam NabatnCuat 
iisjie L L. It 14 Calc. 189 

54. Liability of directors for 

funds of company applied in transactions 
— Ultra tires —Deal i»y «» tharet of other com 
pan et — The plaintiff company was fanned in 1804 
liy its memorandum of association its object was 
declared to be commission agency and general trading 
meet ton and also in goods and commodities suited for 
the market in the wtcrnr of India The memoran 
dnm contained tho f lliwin- words — If found 
desirable the c mpany may effect purchases of cotton 
and produce ul Bombay and «lup to ingland and 
carry on such local trade as may seem profitable 
The company went into liquidation in 18G7 In 
April I&TO the present suit was filed against the 
def ndant w ho had been one of the directors of the 
company and it was alleged that after the formation 
of the company the defendant and his co directors 
had carried on speculative dealings in shares of other 
c mpanica and hal used the funds of the company 
for this purpose which was not warranted by the 
memorandum of assoeiati n Tho jtaiotiffs alleged 
that their dealings which were duly set f rth m 
their plaint had resulted in a heavy loss to the com 
pany and they now Sought to recover from the 
defendant the sum of R3 37 700 13 5 There had 
been originally live directors of the company but 
at the date uf suit two of them were dead and two 
had become insilvent The plaint was filed m April 
lS'H) Held (affirming the d cision of Fabsons 
J ) (1) that the memorandum of association did not 
justify the directors of the company in dealing in 
shares of other c mj Ames and that the transactions 
complained of by tl e plaintiffs were ultra ct ret (-) 
that the directors were liable to replace the moneys 
of the company which they had misapplied by 
applying them to a purpos which was ultra vires 
Katuuwab Tbadiyq Co r ViBcmxn Dipcdand 
[I L XL 18 Bom. 119 

65 — Bills of exchange Issue of— 

TV r tact xt ultra nres— Ee draft ! — A company 
was formed with the following objects as stated in 
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the memorandum of association n of securing 
valuable property in the new port and town of G 
and its immediate vicinity and of improving the 
property so acquired by building upon letting or 
selling it as may be d cmcU most advisable an 1 of 
undertaking the construction of public works cal u 
latcd to facilitate trade and a!sv of constructing 
tramways roads docks wharves aud jclli s upon 
the lands so to be acquired and for all other pur 
poses that may bo essential or conducive to the 
attainment of or connected with tho above objects 
Soon after the establishment of the company the 
directors were indneed to take a share in and become 
liable for the cost of a mdl for husking rice which 
vas intended to establish by a separate company 
and a considerable sum was advanced out of the funds 
of the company for the budding of the mill and for 
machinery etc The uudci taking faile l and the 
directors to avoid 1 sing the advances of the company 
resolved to take over the mill and carry it on as the 
property of the company They accordm n ly pur 
chased a large quantity of rice which was husked 
at the mill and consigned to several f mis in 1 ngland 
P 21 $ Co were appointed agents of the comji iny 
in Calcutta fir the purpose of ship frog the rice 
under letters from the directors guaranteeing that tho 
company would pay at matmitv any rc drafts which 
mi'dit bo drawn on P M <J- Co as their agents in 
respect of the shipments. Bills of exchange were 
drawn by P 21 <$■ Co on the firms to which tho 
respective consignments were mad aud these bills 
were sold in the ordinary course of basiness in Cal 
entta P 31 tf Co realizing tho proceeds far tho 
benefit of tho company Th sc bills were Immured 
by tbo respective consignees The rice was add in 
Finland at a considerable loss and rc drafts for the 
deficiency were drawn on PH f- Co or on tho 
company The company went mto liquidation during 
these transactions borne of these re-drafts had been 
accepted by tho company and others merely regis 
tered by the liquidators as claims against the com 
pany Claims were now made on the company by 
tho drawees or endorsees of these re drafts bnt tho 
1 qvuditors declined to pay them statin^, that tho 
proceedings in connection with the consignments of 
rice wero not authorized by the memorandum and 
articles of association of the company and that there- 
fore the company was not liable for any liases iu 
respect of such consignments Held that trading in 
rice was a transaction ultra ci ret of the company 
the directors therefore could not bind the company 
and the consignees could not recover in respect of the 
shipments The company was not liable on then 
drafts it had no power to issue bills of exclian e 
>r to accept the re-drafts and therefore the holders of 
those which had been in fact accepted wer in nj 
better position than the holders of those which had 
Mt been accepted. In the matter op Port 
C iiTfrco Co irr a ny 7 B L It 583 
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COMPANY— continued 
0 POWERS DUTIES AND IT\BILITIES OF 
DirECTOPS— continued 
company stated that tho objects for which the com 
pany was established were for the parcliascof the busi 
ness of an hotel keeper confectioner and provisioncr 
the future working and carrying on of the said busi 
nc93 and tho doing of all such other things as were 
incidental or con duel re to the attainments of the above 
objcits it was held that the dir cl tors had power to 
bind the company by the issue of negotiable seen 
ritics in the ordinary course of busiuess W here a 
note which had been taken by the company as a 
security from two judgment debtors of the company 
was Calmed by tho company to a third party and 
discounted by liitu and was on the due date not 
having been taken up by the makers renewed by tho 
compony — Held that such negotiation of the note by 
the company was within the ordinary course of the 
busiuess of the company Also held npon the facts 
that the power of the company to issue negotiable 
securities was well exercised and that the company 
had due notice of dishonour by the makers. Chooni 
ut braii r Spence a Hotel Comc-ant 

[IB L.R.,0 C, Id 

57 Liability of company for 

loan to secretary treasurer and agent— 
Principal and agent — Unditeloted principal — 
Election-Contract Act (IX of 18”2) ts 230 233 
234— By the memorandum and articles of associa 
tion of the New Fleming Spinning and H caving 
Company A K was appointed secretary treasurer 
and agent of tho company with power to raise or 
borrow from time to time in the name or otherwise 
on behalf of the company such sums of money as he , 
might tbmk expedient by bonds debentures or pro- 
missory notes or in such other manner as he might 
deem best and for the purpose of securing tho repay 
meut of any money so borrowed to make any arrange- 
ment which he might deem expedient by conveying 
or assigning aw ay property of the company to trustees 
or otherwise If K was also secretory treasurer 
and agent of three other mill companies in Bombay 
On the 31st October 18/8 the directors passed the 
following resolution — That the unallotted shares be 
tilled up m the name of Nnrsey Lessawji Esq 
secretary treasurer and agent who is empowered to 
mortgage them at a fair rate of interest to enable him 
to obtain funds for the nsc of the company ' On the 
11th November 18/8 P advanced a sum of HI 00 600 
npon the terms contained in a Gujarati writing of 
that elate and signed by N E In this document 
N K acknowledged the receipt of the money for 
which 33o shares in the A cw Fleming Spinning and 
caving Company were duly handed over as security 
end he agreed to repay it within three months The 
last clause in the agreement stated that it was duly 
agreed to and npprov cd by him ( \ X) and his heirs 
and repres utatu ta As an additional security P 

When advancing the lean obtained from E If (father 
of *> K) aguaraot e in the following terms — To 
Thukcr I unnuuuodass Juan class IV nfteu by Sha 
Kcusowji Naik To wit — Tbis day Sha Nursey 
fceswwji lias re«i ct from you III 00 uOO namely 
one hkh ami fin hundred luting d posited by way 


COMPANY — coni nued 
C P0W EKS DUTIES AND LIABILITIES OF 
DIR ECTOES— con turned 
of security 33o namely three hundred and thirty Ate 
‘ shares * of The Lew Fleming Spinning and Vi raving 
Company Limited. If your said money cannot be 
paid with interest by the expiration of the time 
and you should sustam any kind of loss *u 
of! that I am duly to pay the same As to that, 1 
am not to raise any obstacle or objection In 
should be necessary I am to fill up and dniydfi 

to you an indemnity bond on stamped paper threw u 

your vakeel (solicit >r) This writing is duly »<w» 
to and approved by me and my heirs and rt T Tl5 l. | 
tivea Bimbay the llth of Aoi ember in the *<> 
lish year 1878 On the evening of the day on 
the loan was made —nr JUh November 1°'® , 

without the knowledge of E If it was . 

tween If A and P that the time for the 
of the loan should be extended to six mont is 
December 1878 If E became wsilvent ° 
2Sth D ccmber 1878 a petition was presented to me 
High Court to wind up the New 
rung and Weaving G mpany On the 30t h 
P through his solicitors wrote a letter t 
pany stating that If A had obtained a loan 
of Hi 00 uOO on behalf of the company and 
ing whether the fact appeared in the company * y 
To this letter he received a reply signed by . f 
director stating that the loan appear^ Ira ‘he w 
,u P s name On the 17th January 18 TO « 
was made fur the winding up of the Ae> ^ 

Spinning and Heaving Company and °“, . ^ 

February 1870 P gave notice on the 
tora of the company of his claim 
for the money advanced by him on the lit t 

her 1878 In March 1860 he filed » « > * »^ fu , 
E A to enforce his gnarantec hot was nn « ^ of 
the Court holdin 0 that by extending t TV .jo, 
the loan to six months the agreement 
Aovcmber J878 had bifn nutandl 
E A s knowledge h |H 

discharged. On the 21th April laiJ wm 

affidavit in support of lul ^ ^ (J) 

pany The com [any resisted ‘be Claim 
that the directors had power under x A 

dum and articles of association to autb j t(|4 t 

borrow money on behalf of the comp J fa tnut‘' J 
tw W doot .» and tta, <*]"* P 

him with the unall >tted shares l ) behese lb' 1 
ad.anctd the loan to JIT A to ”j’5 ft. fcar toll 
AT A was obtaining it on behalf of IM » ft „j 
companies of which he was secretary ^ pj 

agent but that P was not aware and vras not i ^ 

for which of the said companies . , vftncci i to 
obtained, and that the money was w fa 
A as to an agent actmg on behalf of «“ “ tW the 
principal (3) That P *^**££2 Spinning 
money was obtained fur «* & «* aF» a,t 
and H eavrng Company was entiOcO ^ ^ CCB , 

the company and to rank as * c r-with iflterf* 1 
nony f r the amennt advanced to A a ^^ber 
from the date of the loan — n ... a 


i the date of the loan <i, pditijo 

iso -to the date of the pram* « V £ “ Cos, 
wind np the company 1 T ‘ T | U T?^Boim»3 3j 
iCk. "■ ' 
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C DMPANY — continued 
C rovers DUT1FS AND LIABILITIES OF 
DII LCTOFS— continued 

58. Cancellation of Bhares al 

ready issued — Peductxon of cap tal — Directors 
liave no wct to caned shares duly issued to a iliarc 
b IJcr at bis request and so reduce the capital of the 
company Jlhitnlhiu v Ishicardas Jugjiicandas 

I L. P„1S Son^lo2 f lliwed. Sobabji Jajisetji 
T I IIWAEDAS JrOjrwANDAS 

tLL.IL 20 Bom. C54 

60 Director celling his own 

Bhares to shareholder of company— Action 
for dree l — Position of director ns regards tndt 
r deal shareholders — A director of a rrmpany 
tboneb be rosy occup) a fiduciary pv«ition with regard 
to tbc sharrh Id rs collectively b Idsnosucb position 
with r> -arcl to individual shard i Id'ra Gilberts 
rase L 11 5 C\ D 5->0 and Oo reds case L 

II C Eg ~7 referred to \S ilson r Macvulitpe 

[IL.K 18 AIL 66 

60 Borrowing in excess of 

power in articles of association— Eatif ca 
/ o* —Under the ortides of association of n 
limited company the directors ha 1 power from time 
to time as they might sec lit without any previous 
consent of the shareholder* to bomw any sum of 
money not exceedin'; U«0 000 on the bill bond note 
or other security of the company upon tuch terms as 
they might think proper and hail power with the 
sanction of a special rcsolnti n of the company rrcvi 
ously obtained at a general meeting to borrow any 
gum of money not exceeding in the whole together 
with the It 000 the sum of RlOOOOO AT ad 
vanced sums of money to the company amounting in 
lb/9 to over nsoOuO No previous sanction was 
given to any of these advauers On the 4th OctoUr 
18 0 an extraordinary general meeting of sh^rc 
holders was hdd at winch a res dot ion was passed 
sanctioning a mortgage to K of the whole of the 
cempany s property except a certain garden to secure 
the payment of a sum not exceeding HI 00 000 f r 
adiancts already modi an l to be made with i itercst 
at 7 per cent Th s rcsolnti n was confirmed on the 
lGth of Oct ihcr and llu. mortgage w as e rented on the 
2-nd of December 18< 0 bubacquuitly the com 
pany was ordered to be wound np and K advanced a 
ehim f r ill 20787 Held that there is a djstmc 
tun between loans which a company is empowered to 
raise under its borrow mg powers and debts which m 
meeting its current liabilities and in the actual carry 
mg on of its affairs the company or its agents on its 
behalf have contracted and that tho advances made 
by A did not amount to a borrowing within the mean 
>ng of the articles of association In re Cefn Ci teen 
Min ng Company L P^ 7 Eq 85 and It aferloto r 
Sharp Z 2» 8 Eq 501 followed. Held also that 
the borrowing powers conferred by the articles of 
association justified a mortgage the object of which 
was in part to cover previously Incurred liabilities. 
Ik the mattes or the Indian Comtaktes Act 
18CC akd ob Media Tea Company Kehkot 
v V> ait ok LIi.IL 9 Calc. 14 

61 Ratification— Act done by d i 

reefer# in ercett <f authority — The ratification by 


COMPANY— co nt i nved 
C POWERS DUTirS AND LIVBILITIES OF 
DIP ECTOF S — concluded 

a company of particular acts done by its directors in 
excess of the authority given them by the aitielc3 of 
the company does not extend the powers of the di 
rectors so as to give validity to acts of n similar 
character done subsequently Ieyinp t Union Bank 
op Australia I L.R.3 Calc 280 

7 WINDING UP 

(a) Qekehai Cases 

6a Right to apply for winding 

Up — Holder of paid up shares — Tho holder of 
fully paid up shares may apply for the winding up 
of a company as a contributory under the 10th sec 
tion of Art X of 16CC The Court will not be satis 
fiod with the bare statement of a director that a com 
puny is unable to pay its debts so as to grant a wind 
mg up order In the matteb op the Indian Com 
P antes Act 1SGG and Sylhet andCaciiab Tea 
Comtanx 2Ind. Jur N S 04 

63 Branch of English com 

pany in Calcutta— Zeare fo provisional hqut 
dator to advance money for a going in l go con 
cent — A j ini stock banking company established by 
deed and Koyal Charter in England under the provi 
wins of the English Joint Stock Companies Act of 
7 A 8 1 ie„ with agencies in different parts of tho 
world and registered under the Joint Stock Compa 
mes Act of 18G2 (°5 A 2G \ ic c 89) but not 
under any Indian Act having its principal place of 
business in London though having a principal branch 
in Calcutta in which the other branches in India arc 
subordinate is not such a company as can bo wound 
up as an unregistered companj under the provi 
si ns of the Indian Companies Act of 18GG (Act X 
of 18GG) but should bo wound up by tho Court of 
Chancery and an order of the Court of Chancery 
under the English Act of 18G2 winding up the com 
pany in England has the effect of winding up all 
branches of tbc ci mpauy in India and elsewhere In 
the matteb op the Indian Companies Act 18Gf 
[I Ind. Jur., N 8 335 

64. Jurisdiction of High Court 

— Winding np of company forme l tn England — 
Principal place of business — Indian Companies 
Act fX of 1S66) s 213 — A limited company formifl 
m England undrr the English Companies Act 18G2 
and having its registered office in England but which 
has its principal place of business in Calcutta and n 
managed exclusively by directors in Calcutta and the 
business of which is earned on exclusively in India 
can he wound up by the High Court In the mat 
tee op the Indian Companies Act 1SGC and op 
Calcutta Jute Mats Compant Limited 

[L L R 5 Calc 888 

65 Winding up in England — 

English Companies Act 1S02 — Call order made by 
Court of Chancery —The Courts in India treat a 
call-onhr made l>y the Court of Chancery m England 
upon a contributory cf a ccmpanytvgi tered in Eng 
land and being wound up under the authority of the 
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COMPANY — continued 

7 UIVDINfi UP — -cosilmned 
Court of Chancery as a foreign judgment and mil 
not allow the liability of a defendant sued opon tnch 
order to be disputed unless it be shown that the 
Cenrt lad no inn diction to make the ordr or that 
the d fondant had no notice of it or that it is not in 
its nature a final erd-r London Loitbat and 
MEDITER r 15E LN IlvjfK r ITOSUIBJI PESTtN.lI 
I jiamji 8 Bod- O C 200 

Sre London Toubat and Meditzsbaxzan 
Lass c Brnioiut SosABR Lywaixa 

[I. L IL, 9 Bom 348 

66 Winding tip under Bup°r- 

Vision of Court— Order for dmolmtion of com 
pant/ — Voluntary landing tip — Official hquida 
tor — Compnntct Act VI of ASS 5 — As a general 
rule a winding: np of a company under supervision of 
the Court should be terminated in the same wav as a 
purely voluntary winding up — 1 1 nnd r ss. 18G and 
IS- of the Companies Act VI of 1^S2 Although 
nnd r s. of the Companies Act VI of 1SS- the 
Court has power to make an order di solving a ctm 
pane m the course of winding nr subject to its 
supcrvisuu Bueh cases must be cxeepti nalandcan 
only occur when the Court has deemed it proper to 
carry on the win dine up under supervi ion in a man 
ner such as clearly to approximate to a winding np 
by the Court The ordinary rule is the other way 
and it is reasonable that it should be so as gene 
ral]\ a winding np under snpcm i m is not conducted 
under 80 intimate a control of the Court os to put the 
Court in a position to judge of the correctness of the 
liquidators' action and the completeness of the wind 
ing up So far as the Court does net interfere a 
winding np under supervision remains essentially a 
voluntary winding np but the Court m a winding np 
nnd'r supervision has full authority to interfere and 
to cxmiSL to any extent the power which it mulit 
have exercised if an order had bvn made f t winding 
np the company by the Court. The w ords official 
liquidator in a ICO of the Companies Act VI cf 
1SS_ do not include ths liquidators in a winding np 
under supervision. Motion for an order for the dis 
solution of a company wound np nnd'r supervision of 
the Court refused. In be Cauwah Costpant 

[XL IL, 6 Bom, 640 

67 Voluntary liquidation— 

Comp an t. Act (VI of 1SS2J t 1~7—Lial lity to 
lu tied — E rent ton of decree — Where a company 
has pone into a voluntary liquidation it can still be 
sued for debts due by it incurred prior to liquidation 
althou"h the fart that there are liquidators may 
be matcnal if execution of the d cree is sought. 
Kothaedapaxi r Soxiascndbau 

[LL.IL, 16 Ma<L, 07 

63 Proceeding with suit— 

Comp in e$ Act (VI of 1SS2J i loG— Proceed nt> 
to fore ex c lion of decree — Sand on of tie 
Con l — s t -r o/W proceed f — The lanma-e of j 
s. I3C of the Companies Act (VI of lbS-) shows that 
proceedm”* in execution are regarded as distinct 
from the suit f r the purpose of that gee-tun there- ! 
f re the 1 arc inreo to proceed with a suit is not | 
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7 WINDING UT—co*n**ed 
authority for proceedings tab in in execution of Hi f 
decree in the suit authorized. I utasdas I ion 
v Ayr as r Dhanji’ila Na3attanji 

[LL.IL, 16 Boa, 614 
69 . Stay of proceedings — Jur *- 

diction of Utah Court Calcutta to Kind up tea 
pany at Pomlav —A bank was rrasteredat Cratay 
only as an unlimited company under Act ui « 
1 So 7 and earned on business at Bombay sad W 
cutta. At a meeting held before Act X of ISCCeasw 
into force it was resolved that the «M|«n » 
wound up voluntarily under Act XIX of 1 o * ’ 
resolution was confirmed after Act X 
into operation and mare than a month aft 
original resolution. Held that these rcsoMi i J 
were informal that the company was not wo™ 3 
up under either Act and that an action s^ » 
a creditor could not be smyed. SemNt-T» 
action will not be stayed against a can»pwj f 
being wound up rolnntanly under Act A » 

Ana held that a company registered at BonH 1 

as before mentioned cannot be w ound np by 
Court in Calcutta. In the waiter C?t£Z1. 
C ”“‘ ACT 1566 *pSS!j S.SS0 

70- 


-Oritr »/ an 


70 Vraer ^ 

cer if Court xn England— Stax, of ” t Vth t 

—Where a company was brae fi, U 

Court of Chancery in England. ^lacUcM 
i-amst it in this country 

Prrrscn r CoMicix. S, S63 

7, _ Order <f »« 

reru Court .» Tngland-Suxt .1 

India -A suit may be brought m^b op 

India against a company that u 
nnd'r Tho Companies Act 1 u- » . C a n cf 

rSU8) without the Hl _ b 

Chancery being first obtained. ^ jfiV 

Court will in the exercise of its S™™ ^ «*■*** 
the proceedings in a suit »e aln ” , a rcni'T C 
where the circumstances are *«“ CS 1 * 1 * 

proper to do so Bajtk or Aheceb 11 

UTD JAPAN C PfiEWCnANpPAICOA5D. 

IlAEUHAI r Pbeuchasd LAICUAg^ O CL 63 

72. - 

\o execution Order to 

leave had been given to cc'tain ercu ^ 

to execution in a suit against a were 

jcrdingi for the windmg nr of ' fc.Jb.va 

ending but before the wHibn*- P enecoi** 
usde -Reid that th* 1 'are to op onK 

*as not necessarily aff’etedoy in^ CoJITA virs 

[N THE XIATTTK Or TIi * 1 T _. OjjffAVT 
ISGG, AND Stlhet ASD 

73 Act »U 

-2— Cirri Procedure Code I*a * j prec<d°« 
ppheat.on under a. -b3 cf f a- »J> 

\ide to execute -an order ex a i 
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7 11 IMlIVJ l r — coat ntied 
windm- up of a company 1 y staying nuts which Lad 
Won filed a -am st the company in the High Court — 
Held first tlat the order can take effect only from 
the time when it is filed in the Court to which it 
shall t.a> c been transmitted for the purpose of being 
executed and that snita can only be stayed from that 
time secondly that wher the decree in a suit has 
already been actually executed by the attachment 
of property of the defendants although the finm 
decreed may not have been rcalucd by a sale there 
is no 1 nger a suit or action to he staved within the 
meaning of e of Act \IV of 18 7 Nabatah 
Shamji r Gujeuat Tbabi’co Comtavy 

[3 Bom. O C 20 
74. - - - . — Notice of appeal — Extension 

r f time for appeal — Ind an Compan M Art (1 of 
1<C6J s 141— Practice Notice of an ap] ealagninst 
any t rd r or deem n made or given in the matter of 
the windin np of a c mpany by the Court must 
und r ■ Ul of Act \ of 18 Cr he given to the 
responlent within tliTce wee Vs after the order or 
decision comj lamed if has been made The Court 
las power t extend the time for giving the notice 
after the three wet ks hate expired upon special cir 
cumstat) res bung shown In the master or 
Sarawak and lLcmrsTAH Bambino avj> Tbadivo 
Compaq Lael.ui Babboouhl r Official 

LlQtTIDATOU 

[I L R, 4 Calc 704 3CL R., 681 

76 Companies Act 

VI of 1882 m 169 214 — Practice— 11 inding up — 
Notice of on appeal from any order or decision 
made or given in the matter of the winding np of a 
c mpany by the Court must under s ICO of the 
Indian Companies Act 1882 be given to the respon 
dent within three weeks after the order complained 
of has been made unless such time is extended by 
tbe Court of Appeal P amanafpa e Official 
Liquidator Bell ary Bbuc bi-etta Stock akd 
Loam Tbansactinq Co IL R 22 Mad. 291 

76 Notice of proceeding— 

Service of not ces an t order i— Suit aga net eontr in 
tones — C ontr bulory in I d a to English compant / — 
Last fcwoww add rtss or place of abode — Twle fid of 
the rules of 1862 of the High Court Bombay — 
The London Bombay and Mediterranean Bank a 
joint stock company registered under the English 
Companies Act 186 was ordered to be wound up by 
on order of the Court of Chancery in 1 ngland in 
1SCG and by a subsequent order of the said Court 
made in the w inding up of the bonk it was ordered 
tliat service of any notice summons order or 
other proceedings in these matters might be effected 
by putting such notice etc. into any poet office 
either in England or at Bombay duly addressod 
to such contributories being past members accord 
mg to their respective last known adlressei or 
places of abode By a final balance order dated 6th 
June 1879 it was ordcrid by the Court of Chanciry 
in Fngland that the pers ns name 1 in the schedule 
to the said order being contnbnt nes as past mem 
bun of the said bank should witlim four dus after 
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7 WINDING U V—conl,x«ed 
the service of the said order pay the amount set 
opposite to their names with nternt from the 16th 
March 1879 The defendant s name appeared in 
the said schedule and the present suit was br ught 
to recover the sum therein appearing as duo fnm 
him to the bank m 113 900 The defendant denied 
that he had ever held shares m the plaintiffs’ bank 
or that he ever had nrtice of any of the proceedin'** 
in the winding np At the trial it appeared that alt 
the vanons orders and notices to shareholders made 
in the winding up of the bank prior to the balance 
order of the 6th Jnne 1879 had been sent by post to 
the defendant addressed to him at No 36 1 anasvadi 
and were all returned undelivered. It was proved 
that ho had never resided there but that his brother 
had a place of business thero and that the defendant 
used occasionally to go there for the purpose of attend 
ing to his brother s business It further appeared 
that the residence of the defendant as given in the 
register of shareholders wai Loharchall and not 3C 
Fanasvadi Held that the notices orders etc prior 
to the order of 6th June 18/9 were not so serve! as 
to make the defendant subject to that final order that 
the obligation to obey the command of tho Court of 
Cliauccry contained therein liad not aiisen as against 
the defendant and that consequently tho present 
suit must fail It is a leading principle of English 
law always understood except when expressly excluded 
that a person proceeded against in a Court must 
have due notice of the proceeding failing such 
notice he is entitled to protection if the judgment or 
order obtained in his absence is made the ground of a 
suit in any Court governed by English principles 
The Court of Chancery in England had not in this 
ease so called the defendant before it as to enable it 
in his absence to pronounce a definitive order against 
him or to bind him in the Court of hi* domicile 
although he was included in tho order of the Crart of 
Chancery The fact that the defendant frequently 
attended Ins brother’s place of business at No 36 
ranasvaih was not suflicient to make that place his 

last known address If there had been c\ idencc 
that he had used No 36 1 anasvadi as an address for 
reciiving letters that mi B ht probably have been Buffi 
ciont It would then have been known as his address 
at lend. as wn wAdicia Tb& wtlwsa cv vcavitY.Tt xft n 
member of a company entered in the register of share- 
holders although sufficiently ascertained for the 
purpose of commumcatun frxm the company is not 
therefore ascertained for a service of legal proceed 
ingi For the purpose of such service care must be 
taken to find out the last known place of abide of the 
alleged contributory and to effect the substitute! 
service there Lovdoy Bombay avd M edited 
bameas Baku r Gotimd Ramchakdra 

[L L R-, G Bonn, 223 

77 . Salt against contributory— 

Serrtee of not ee and orders— Contributory in 
India to Engl sh company —The defendant waa 
sued as a contributory on tbe B list of shareholders 
liable in the winding up of the London R mbay aud 
■Mediterranean Bank The Bant was an Fngluh 
Joint Stock Company roistered und r Uu English 
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7 WINDING UP — continued 
Companies Act, 1SG2 and the winding up order was 
made by the Court of Chancery m England on the 
20th July 18C6 By a subsequent ord t made on the 
winding np it was ordered by the said Court that 
service of notices etc of the various proceedings 
might be effected on contnbntorics being post mem 
bers by posting the same either in England or in 
Bombay duly addressed to the last known address or 
jlaco of abode of such contributories Tho Court of 
Chancery on the lCth December 1878 made an order 
for a call of £10 per share upon the contnbntorics 
and on the Ctli June 1879 the final balance order was 
made by the Court. This suit was brought to recover 
the sum of R754-7 0 alleged to be due by the 
defendant as a contributory in the B list under the 
Raid balance order The plaintiff was an assignee of 
the bank The defendant who resided at feumari in 
the Surat District denied that he was a shareholder 
in the bank and alleged that ho bad hod no notico of 
the various proceedings in tho winding Dp At tho 
hearing it was proved that one of the notices which 
had been posted in Bombay addressed to the defen 
dant at Suman m the Surat District ti a notico of 
the intended application for a call of £10 per share 
dated the 27th August 1878 had been returned un 
delivered to the Dead Letter Office having been 
carelessly addressed- No further steps wero taken to 
serve it on the defendant Held that the defen 
dant not having received any summons or notico to 
attend the hearing of the application for a call of 
£ 10 per share was not liable to the call made m bis 
absence Courts in British India when called upon 
to give iffect to a foreign judgment should insist 
upon a strict proof of the validity and service of snm 
monses and other processes alleged to have emanated 
from a foreign Court and made a foundation for a 
liability to be enforced here by Courts that have no 
cognizance of the case on its merits Eousillon v 
Jlousillon L Jt 14 Ch 2> 351 and 371 followed. 
Edulji Edejoeji t hlANEEJi Soeahji Patel" 

[L L. R., 11 Bom- 241 

78 Contributories — Shareholders 

— Notice of allotment — Secondary evidence of notice 
—Tress copy letter — Evidence of original letter 
having been properly addressed and posted— 
Evidence Act (I of 1872) ss 16 114 — Register of 
members — Tresumptton of membership — Companies 
Act ( n of 1SS2J ss 45 47, 60 61 sch I Tslle 
A (97) — Upon the settlement of the list of con 
tnbutoncs to the assets of a company in course of 
liquidation under the Indian Companies Act one of 
the persons named in the list denied that he had 
agreed to become a member of the company or was 
liable as » contributory The District Court admitted 
ns evidence on behalf of the official liquidator a press 
copy of a letter addressed to the objector for the 
purpose of proving that a notice of allotment of 
shares was duly communicated. No notice to the 
objector to produce the original letter appeared on 
the record i hut at the hearing of the appeal it was 
alleged by the official liquidator ond denied by the 
ob jector that such notice had been in fact given 
There was no evidence as to tbs posting of the or* 
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gmal letter or of the address which it bore bat tbfl 
press copv was contained m the press-copy h’thi' 
book of the company and was proved to be in the 
handwriting of n deceased secretary of the company 
whose dnty it was to despatch letters after they nail 
been copied m tie letter book. The objector dmieJ 
1 laving received the letter or any notico of all* 
ment Held that the Court should not draw 
inference that the original letter was properly 
addressed or posted that the press-copy later* 
inadmissible in evidence and that there wssnop*™’ 
of the communication of any notico of ollotoi 
The evidence adduced by the cfficial kqai4itort> 
show that tho defendant was a member of the com 
pany and so liable as a contributory wnwW lot w 

register of members a letter written by the o J » 

a reply thereto written by a managing f 

company and tho oral testimony of the m 
himself Tho objector adduced no CViJvDCO at »» 
Held that the official liquidator might if he w 
chosen to do so have put the register 
and waited before giving any further jcvid’ . 
the objector had given some to displace th ? 
facte evidence afforded by the register or ^ 

tho character of the register but his ««« ” 

looked at as a whole and having taken the . 
he did he must take the consequences i o* ws o 
evidence contradicting or impugning they) J ^ 
evidence of the register and notwithstonuWo wn 
objector gave no evidence the rcgisttf was 
elusive r AM Das CmurAiuuri r Orncui ua 
DATOB OP COTTOV GlKNIira Q Aik 088 

79. Resolution to tnjjJ ^ 

Dissentient shareholders— Notice ' 

quirements of such notice— -Indian ^ /,^ e o 0r J n 
(VI of 1SS2) s 5a/ -Thcshareholde r « ofi ^totsry 
Mills having passed a resolution if *“ c . e!ll rf- 
winthng up of the company five ' dis ,,. ct ^ (he 
holders gave notice of their dissent by . T( , ncc 

liquidators in the following terms ' wffl p n y 

to the resolutions to wind up the ^..finned on 
voluntarily and ivlnch wero passed a ^ oi 

14th instant we hereby give you notice n ^ 
of tho Indian Compamca Act t ' * “ / | b ' in 
reqniro you to purchase the interest .^H^ncd 
the said company at such price a ® ? y -vj^twii ** 
cither by private arrangement oroy yfrtf 

wc arc dissentients from such * dissent und * 
that the letter was sufficient noticc of *L pjmc* 

ZSTStfi 

“ — 

O the B hat— Plea of d sci<sry« *»’ alfetf 
■Foreign ord ^ 

Act (Stat 11 4- *1 *•* C ®V .took ccmpwOLjr 
tiff* who were an English joint ^ ISC 

gistertd und r tho English Con of the h» ok 
sued tho defendant as » llir tof Jo«t‘« e 1° 

upon a balance order of the i^nk * s * 

England dated 21 th Ftbrnary 1831 i « <a 

— Jijuidation under a Winding up ^ 
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7 WINDING UP— continued 
JOth July l'GA The d f-ndant pleaded di charge 
ly iru. lvmey aM it appeared that heTisd filed Ilia 
schedule on lvth January 1873 and l«d obtained 
bu discharge under s. CO of tbc In lian I mol 
rret \rt ('tat. 11 K 12 Vic C 21) on the 
j„th July 1874. IT rid fbnt JoBltin*) that the 
qurtti >n c f the defendant * liability cr non liability to 
the claim mail, against him as a craitribntcry could 
mt be raised m this rut, and tliat cn formal evidence 
Ixmg given ly the plaintiffs judgment must go 
aroinst the defendant. LotfO’v Bonn it and 
Mrart tsBA NtAW Bane r Dadamoy Crasirn 
Majd I. L, IL 10 Bo nx, 682 

8L ■ — Transfer of assets to new 

company — Companies Act (I <>/ IS66J it 149 
I5J and rS—B yht tf creditor! of transferring 
comping — iJittenhent siorekoldert — Sanction of 
Court — Ily special resvlntvns paw'll on the Snl 
July ) 87 8 and enfirmed on 31st July 1 Si 8 tbc 
than bolder* of tbc 1: kitting 8l mniog and Heaving 
Company (Limited) resolved tliat tbc company should 
l>c wound up vcluntanly and tliat all the assets of 
the said Ctinpany sb uldbc transferred by tbc liqm 
dat r» to a new company then intended shortly to be 
formed and registered in Bombay called tho New 
2 lotting Sj inning and Heaving Company Limited 
and tliat the liquidator* should rccou c as tho emisi 
derail n for such transfer certain fully paid up shares 
in the new company for distnbuti n amjug the 
sharclii Idcrs tf the old company Tho said transfer 
» as to he inailc subject to a c irenant on the part of 
tbc new company to j CTform all the agreements and 
to discharge all the debts and liabilities of the old 
c< mpany The new company was duly formed and 
reg istired on the same day (3lst July 1878) and tbc 
specified number of shares was delivered to tho li]Ui 
dators of the old company for distribution among tho 
share h Iders of the old company Two of the said 
eliartb Iders J and IT tho holders of CO and 20 
shares respectively dissented from tho special rcso 
lutimsm the manner provided by s 176 of the 
Indian Companies Act (X of 18CC) and required the 
li initiators to purchase) their Interests. The matter 
was thereupon referred to arbitration In the caso 
of II an award was made and filed but further 
prtcccihn-s were stayed by order of Court In the 
caso of J no award was made and ho brought a suit 
which was still pending against both the old and new 
companies and tho lijuidators to recover £176 000 
the alleged value of his shares In pursuance of the 
resolution the liquidators of tho old company handed 
over the assets to the new company but no formal 
grant or assignment In writing of the said assets 
n as executed. They remained in its possession until 
the 17th January 18i0 on which day the said new 
company was ordered to bd wound up by tho Court 
Tho jctitioncrs were appointed official liquidators 
and as such were in possession of the assets at the 
dale of the petition No property whatever remained 
In tlic hands of tho old company except the sliares 
ri maming to be distributed amou c tho di sentient 
tliareli 1 lers Xlio new company had discharged 
debts tf the old company to the dui unt of six lakhs 
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of rupees nnl there remained debts of overthrew 
lakhs due by the old company Until after the new 
company hod become insolvent no creditor of the old 
company hail expressed his dissent from the above 
special resol u tun or had refused to accept the new 
company as his debtor On 1st March 1879 the 
voluntary winding up of the old company was directed 
to be continued as a winding up under tho super 
vision of tho Court The official liquidators of tho 
new company now presented n petition praying that 
the above special resolutions might be sanctioned by 
the Court. Certain unsatisfied creditors of the old 
company opposed the petition insisting that the sane 
tim should bo refused except upon tho condition 
that they should be paid in full out of the property 
of the old company Tho two dissentient share 
holdm J and II also objected to tho sanction being 
given nnh ss proi jsions were mad for the satisfacti yn 
of their claims as soon os they should be ascertained 
Held tliat under tho special circumstances of tho 
cav the sanction of tho Court should bo given to the 
resolutions hut subject to tbo value of the interest 
of the two dissenting shareholders being paid of" ad - 
quatcly secured Such order to bo without proju 
dice to any question between the creditors of tho old 
comjiany and the disseutwg shareholders In he 
Fetauno SrxNNmo and Wbavino Company 

[LIi.B 8 Bom 209 

82. Transfer or ualo of bust 

ness — Special reiolttlton — Dissentient member— 
Notice of distent — requirements of notice— Towers 
of tolunlary liquidator— Tf airer — ^frZifrofioa— 
Failure to make award— Second arbitration — 
Compan es Act X of I860 it 116 149 175 to 
179 —The F S tf n Co {LJ J m the courso of 
being wound np loluutarily proposed to transfer 
its business and property to another company to bo 
called the New 1 S $ It Co ail 1 passed a special 
resolution on the 3rd July confirmed on tho 31et 
July 18 1 8 under ■ 175 of the Indian Com 
panics Act X of 18CC empowering tho liquidators 
to carry out tho transfer J a dissentient member 
of the old company sent on the 6th August and 
therefore within tho seven days provided by that 
section a notico expressing his dissiut from such 
resolution but the notice did not contain tho roquisi 
tion provided for by tlio latter part of that sect* n 
requiring the liquidation either to abstain from 
carrying tho resolution into effect or to purchase his 
interest in the company Tho liquidators however 
replied on tho 23rd August by offering to purchaso 
Fa shares which offer being refused they and J 
entered Into an agreement on the 12th October in 
pursuance of the provisions in tliat behalf contained 
in tho Indian Companies Act X of 18G0, for the 
reference of the dispute as to the price to be paid 
to the said J lor his sliares in tho F 8 If 71 Co 
( Ld ) to two arbitrators and an umpire to be named 
by them Tho agreemeut fixed a short date for the 
making of tho award Tho arbitration was entered 
on hut the time limited for tho award having exj ired 
without any award being made J filed a suit on the 
‘ > Sth of December to rccov cr tho i alue of Iua shares 
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iflicc Held affirming the judgment cf SnErnAUD 
J that thou, rneinbi rs who had gii on notice cf « ith 
drawal undo - the article quoted above were entitl'd 
to be paid out of the assets of tht society in priority 
to the other members. AEircB\AVFmj.tr D’Sesa 
[LL.R, 19 Mad. 85 

04. — Claims on assets — Fetetdence 

of judgment-debt die to Secretary of State — Stag 
of exeat ion of judgment-debt — A judgment debt 
due to the Crown is in Bombay entitled to the same 
rreccd-nce in cxrcutun as a lilc judgmint-debt 
in England, if there be no special l'gislative pro 
vision affecting that right in the particular ease. 
Und r similar circumstances a judgment-debt due to 
the Secretary of htate in Council for India is in 
Ikmbay entitl’d to the like precedence and the 
r-ason is that snch dibt is rested in the Crown and 
when realu-d falls into the State treasury The 
nature of the cause of act nn in respect of which the 
judgment was recovered «lxs not a2 rt the right of 
th Crown or of the Secretary of State in Council 
for India to pm nty As the Crown is not either 
expressly or by imj hcation bound by the Indian 
Companies Act (X of 1SGG) and as an ord r made 
nnh that Act fir the win line-up of a company 
does not worl any alt -rati n of j reperty such an 
i rd r docs not enable the Court to stay the exeenti n 
of a jndguicnt-d bt dne to tin Grown or to the Secre- 
tary » f State in Council f v India. It is a principle 
recognised by the laws of many eonntri'S that claims 
of the Crown or Slat arc entitled to precede ne — 
eg the Hindu Toman and French cod's, the laws 
of Spam the Lnited States of America, Scotland 
fiud England. ^ecretaby Of State cr Cornell, 
ros Ivpia C BoJIBAT LASDU.O AED SnirriNQ 
Company 5 Bom, O 0,23 

95 Seared and «• 

seared creditor! — -Ipp/iea/icii of English la id 
rehere Indian Act ts sitent — Ernie tf Justice equity 
and good conscience — There being no provision in 
the Indian statute law by which on the wmdmg-up 
of a company secured creditors are entitled to any 
| refer mee over unsecured creditors m such proceed 
mss the rule cf English law — that sceur d creditors 
can only prove fir the balance of their debts afUr 
deducting the value of their securities— shonld pre- 
vail as bung consonant with justice equity and good 
consci nee Waqhela Eajtanji \ 2faslu t n, 1 L, 
r 11 JW 551 LX 14 I A referred to 
ilrssooEiz l.ajit c Uimaiata Bask 

[EIwE. 10 AIL, 63 

00 , ■ — — Xtaltcf serrantr 

to pro re preferentially to oiler creditor* — Wages 
f captain and erne — Where a steam tug company 
was King wound up under the Indian Companies 
Act, lSo< it being admitted that the vessels wen id 
the hat it of ge uig t sea, — Held that the captains 
and crews were entitl d to rank prvf -rentially and to 
K Tvod their wage* ta full m pn nty to the claims 
cf other credit, ta. Semite — They woul 1 bo similarly 
d I tied If th( vessels plied substantially in ti lal 
water* whithiT pljing actually cn the cl-cn *ea cr 
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not. Held alsi that, in the absence of snj ci ctatt 
r custom to the contrary the captains sad <”*» 
..-ere monthly servants of the company and ecre 
entitl d to he pan! only fir the month jn which they 
were dismissed, field also, that servants ef erzr 
panics generally had no right to prove in preference 
to other creditors, or to be paid in foil or in P 0 ^"* 
to them. But where A by bis contract *“ " 

pa k 1 m 000 on any breach of its terms,— JicM 
that lie was entitled to prove far fUOXt 1*** 
the Ikdiav CoMTA’rtzs Act l^Go, ajb of 
Calc nr a Strait Tro A"sociatiov ass 
Easters Steam Tea Compavt _ _ 

[2 Ini Jut^N 8,« 
Ent see Is tub matter or Aoba avo Hijtix 
has s Base 1 Ind. Jar* N S* 3*“ 

when however the order was made under s. 4h o 
the Insolvent Act. 

67 ...... i — IT* ts *fj* 


b oarers — Xeny Acts HI of l~i>3 and ) J of 
— The wages of labourers employed und<T her 
Acts III of 1SC3 and 1 1 of l*Go are lvia’ I « 
the land and firm a jnmary charge u?^ 1 “• 


uoourcraare coutixi w weir wages • * - - 

ci'mpany which is being woundup tff 

of the laud from the c\ mpany are cntdlcd w 
against the purchase'-mincy payments m-wi ”3 
to such labourers on account of wages out **> 


oy me companj previ us io m r u "*rT ,wt a5T» 
HATTER or THE ISSUE COOTASItS A~ 1 
Soctheus Cachab Tea Coutasy ic<j 

[2 Ind. Jnr, 

5 » lory 

—Troof of claims — A had been mgs’*! l «*^ { 
ant to a company f r three year* uuot , ^ 


agreement, w __ 

musal exc pt in case of A * failure to F" “"V* 
covenants or for miscondnet. Eef tc the f ^ 
of the three years the emipanv was 
wounl up under the Indian Ce-niiuniu ia j 


up, m tiec had K en given to A that la* ^ j v 

no longer required, fcmcc then A had t l* 


no linger rcquircu. tl* 

though he had done his best t > J**? 1 ® 

—here J.pe.l el ratncl «« J J 
o had been similarly engaged, but ivw K49 . 


no snrh notice and was still cvmUnuiog *® , wt 
pane’s service His pened of eontrartl f 


erwre His renod of cont»«J fmxlf i 
expired. In a proceeding in proof of tla ^titi ' 
met *hr mmisn y — Held that 


tors against the company — Held lhst -i- ?-&+ 

o his salary to the cud of the “ l J^ c { tW 
X was also entitled to las salary b> ‘be _ ^ 
period of his contract, or should thst 
till the company came to an niA 1 — , '•us- 

er rna Iediae Centrist** ICT V** k^HSl 
satcob Tea Courier 3 I nc L Jor^ 

. Lnpaid icXfi t J, 




Jet *{•/ 


u -Under 11 k In !»» C U * '^rict c“f 

cLnoi cf servants <f a «mp»ny m 
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unpaid wage* ha* n pnonty to other debt* doc by 
the company Is bi Ftuu Mux Company 

[L B. IL, 10 Bom. 211 
100 - Companies Act 

(T1 of ISWJ i 162— Extraordinary potefr of 
the Court under He Con pa met Act — 2ramt*a(io*i 
cjw\tntn — Ccite — Certain person* connected with a 
ccmpAny then in course of liquidation who were 
alto seme of the defendant* in a pending suit brought 
by the company (and revired subsequent to the order 
for winding up by the off cial liquidator) for an 
account and for the recovery of certain rams alleged 
to base been paid to the promoters of the company 
Laving been examined under an order obtain'd und r 
a. 1th- of the Companies Act 1SS2 applied through 
their counsel fer cost* Incurred on *uch examination 
Held that no order aa to auch cost* could be made 
Is THE MATTS 11 or THE INDIAN COMPANIES ACT 
1862 and IS TUB matted op T F Droits L Co 
HLE 14 Calc. 210 

101. Untucceteful 

application to mate ihartholdert habit— Coite— 
Practice — An unsuccessful application, by an official 
liquidator to place certain aharth ldcra npcm the Int 
of contribute ne» having been bond fide made in the 
liquidation of the company the Court ordered that 
the co*t of each side should he paid as a first charge 
out of the estate Is the matter op 1\e3T 
Hopitowj* Tea Company LlaR 11 AIL 349 

(d) Liability op Oppicehb 

102 . Voluntary winding up— 

Inquiry into conduce of hqu datore—Compamet 
Act (l I of 1882) * 214 — Mufeaiance or breacli of 
iruel — Practice — Procedure — Affidavit Content* of 
— Summon* Content 1 of — 1\ here contnbutoncs of a 
C mpany in voluntary liqui bit ion complain of the 
conduct of liquidator* in the winding up and desire 
an inquiry under a 214 of the Indian Companies Act 
(VI of 188’’) the proper procedure u by summon* 
111 chamber* Where It is * night to make an officer 
of a c mpany liable for misapplication of the fund* 
of a company or f r misfeasance or breach of trust in 
relation to its affairs the sum sought to ho recovcied 
should be definitely stated In the summons and the 
ground* upon which the application is based slionld 
be fully and adequately set out in an affidavit or 
affidavits. In be Jeuanoib Hahani & Co 
Uobmawi Eustomji Dasab r I estonji Edaui 
Dhabwae LLP 19 Bom 88 

103 Auditor— M itfeaeanct— 

Damagee — Pemotenett of loer— Limitation Act 
(XV of 1877 ) tch II art 36 —An auditor of 
a company to which Act \ I of 1882 applies who is 
duly appointed hy a general meeting of the company 
and not casually called in as occasion may rcqmre 
is an officer of the cnmpanj within the meaning of 
s 214 of the abovementioned Act In re the London 
and. General Pant L D' (1835) 2 Ch D 673 
referred to The compeuaati n which under t 214 
of the Indian Companies Act 1882 may be assessed 
against a defaulting director or other officer of a 
company is of the nature of damages it if therefore 
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necessary that the lisa to the company in respect of 
which compensation is asked for should be the direct 
and not a remote and moro cr less speculative consc 
qnence of the misfeasance or neglect of duty on the 
part of the director or other officer of the company 
from whom compensation is sought. The special 
proceeding provided fir by a 214 of Act M of 1882 
is not subject to the limitation prescribed by Bit SG 
of sch II of the Indian Limitation Act 1877 Con 
HELL r 11 IMA LATA Dank I. L. B. 18 AIL 12 

104 Substitution of represents 

lives of deceased respondent as parties — 
Companies Act (VI of 1382) t 214— Civil Pro 
cedure Code ( 18S2J e 36S — R V and others contn 
bntorics to a company which had gone into lijuida 
tion filed an application under s 214 of Act VI of 
18S2 directed against certain officers of the company 
That application after certain issues had been framed 
and partially tned was dismissed and an order was 
also made giving costs against the applicants Tho 
applicant* appealed to the High Court n<»a!ntt the 
order of dismissal Tending this appeal one of the 
opposite parties died and it was sought to pnt In* 
legal representatives upon the record of the nppcnl 
as a respondent Held that in view of explanation 
II to • 214 of the Indian wompanic* Art 1882 the 
legal rejirrsentatives of the said deceased respondent 
could uot he brought upon the record either in respect 
of the relief prayed for in the original application or 
in re*pect of the order making costs payable hy the 
applicants as that order could not be separated from 
the dismissal of the application Wall t Howard 
[LL II 18 AIL 16(1 


COMPASS MAP MEANING OF— 

Compass map gene 

rally means the revenue survey s map Dett» t- 
Mauomed Ismael Chowdhry 26W E 621 


C OMPEN8 ATION 

Col 

1 Civil Cases 1442 

2 Cbiuinal Cases 1443 

(a) Eon Loss OB INJURY CACHED 

»r Opperce 1443 

(A) To Accused on Dismissal or 

Commaint 1447 

See Costs— Seecial Cases— Covernment 

[Marsh. 91 

See Cases under Land Acquisition Act 
ss. 35 39 

See Cases under Landlord and Tenant— 
Buildings on Land Bight to remote— 
Compensation pob Improvements 

1 CIVIL CASES 

L Eelease of attached property 

— Cud Procedure Code 1850 e £3 — Compensation 

3 A 
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COMPENSATION — continued 

1 CIVIL CASE &— concluded 
under e 88 Act VIII of 1859 can only be awarded 
on the application of the defendant by the Court 
which disposes cf the case and caunct be given by 
auothcr Court m wbcac custody certain property 
belonging to the defendant has been found and 
attached at the instance of the plaintiff Hceo 
Soonheef D03SEE v Bunoseb Money DOS3 

[3 W B-, Mis , 28 


- Excessive attachment — Ctml 
Procedure Code I«5> * 68— W here a suit was 


2 - 


for R3 0QO and the plaintiff who was declared en 
titled to KC77, without sufficient grounds attached 
th defendant s property to the amount of R3 000 the 
defendant was held entitled to compensation MAHO 
kbd Eezoodden t Hossein Bcxsn Euan 

[8W R. Mis 24 


3 -Claim mode by defendant 

for compensation for arrest — Pivtl Procedure 


Code (1882) » 421—Ltate to appeir and defend- 
Cross claim tn summary suit —Set off — Practice — • 
In a summary suit if a defendant has been arrested 
befere judgment and claims compensation for such 
arrest under t 491 he is entitled on that ground to 
apply for lease to defend the salt and if a pnmd 
facie ease is made ont leave to defend should be 
given (2) Under the Civil Procedure Code {Act 
XIV of 1882) a cress claim made by a defendant 
against a plaintiff cannot in ordinary caics bo set up 
sad fence except when it arises out of the very 


transaction sued upon and is in the nature of a set 


of the Code *»* a claim for compensation for arrest 
on insufficient grounds may under that section be 
taken »to account in any suit and the amount awarded 
as compen atiou be awarded in tho decree and thus 
pro lanlo be a defence to the plaintiff # claim in the 
suit Korun? r Futeble 

[I.L.R. 18 Bom., 717 


2 CEIMINAL CASES 

(a) Fob Loss ob Injtox caused ut Offence 


COMPENSATION— conti nved 

2 CRIMIAAI. CASES — continued 
the stoltn property is recovered and restored to ti* 
owocr in r lraum »r< MM™ a „ 

Nature of compensation- 


4 Order that portion of fine 

■should be paid as compensation — Criminal 
1 rocedure Code lbSl t 44 — The accused were con 


Lots to person P ^ 

tion awarded under s 41 of the Code “ 
Procedure to the person injured in MW**"™* 
the loss which he has suffered corresponds to 
awarded in civil proceedings c ^ 

BOOEMEE 6 W "" 1 

7 Proof of loss or damage-^ 

Criminal Procedure Code dS61 * a 8 r ‘ 


Criminal iroceaure i,oae jjvj. • - . Mains 

cnee by a Sessions Judge an order made y 

U Llcr » 44 of the CmmI PW*“5 

1861 awarding compensation to the comp w 

a fine inflicted for causing hurt reversi _ j4C j 
no evidence on the record to show ttaklc 

or that any .pceial damage of a pecumary “to« ^ 

suited to the complainant from the offence b 43 
Sajiskn Babaji ° ■“ * 


U __ Compensation L 41 _ 

defendants — Cri« . nal Traced*" ™* ^, m0Dt 
A Magistrate has no power to take a™ 

defendant and give it to another d e ^ 28 

KTSIOUS 

0 - Injury by "fJKf"* 8 * 

accused— Award from fin* ^ *«! 

negligently digging pit wide* •>/ 

injured — An award of compensation to “ pit, 


injured —An award of compensation to pit, 

a person who died m consequence of a ^ , w | 


a person who died m conacqm"' ^ - fi n 0Un n<: 

negligently dng by the 


the lattcr u illegal KrO ® S p^"^‘cr 73 

Death caused W 

Mi-Criminal Procedure^ Ceat^ ^ 
on to widow °S deceased^ "^(*1 of 


10 
negligent 
Compensation 


the amount of 
cansiug death by 


fine impos'd on « “ j 

anishaudneg^tac^^ 


compensation to^tho widow jg jfod. 352 


In be Lutcuxaxa 

tb 


B “ th c Sf r Ji/S< 


gence — Criminal Procedure Code f jjaojtrrt* 

545— Compensation to «•*["» .oi$>n** 


. i ted of the theft of some bullocks and fined. Under 
s il of the Criminal Procedure Code the Magistrate 
directed that the fines if collected should be paid 
to a witness as compensation for havni 0 to return the 
bullocks which he had purchased to the complainant 
Held that this order was bad The sale to the wit 
n es was not the offence complained of within the 
meaning of s. 44 Anonthoue 

[7 Had., AP 13 


- Award of portion of fine in 


theft where property ia recovered. — •'Where 
1 i ©eca. i ned to a pawn whose j roperty hns 
1< -n t len it is not illegal fertile trying Magistrate 
to award J rt n of the fino inflicted on tl c accused 
as ammus ti the owner of such jnptrtj althcn 0 b 


imposed a fine in addition «*» - de- 
ment on a conviction for the off* nc * mpc nsat' » 

by a rash and negligent act i f « finc W 
to the vwJnv of the d ceased ont of «i u ihe 

Held that compensation rotdd not b 06 f ft, 

widow under Uwiiual Prc ^!„ 


GANOciir v JIaiudi Da« 


K.Sl^ 71 


- Hoire of porson8B“J 4 , 

ml Procedure Code , 


suffering^ 


offence— CV ict nal r ' t ff da :[S.°aJ > oi C 
Compensation under s 44 Jwv v* 1 * 


ComiKmsation unacr » 

Procedure cannot be n y the cB ^ 

tho person who lias diroctly wff* ^ who 
It rann t bo given to the J “£» “ 3 „ 

lxxu idled Q men r Ull ‘■^yj Jl,Cr 3 ‘ 
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COMPENSATION -ront nmed 

2 CP1MINAI Cf'F’i-eo nt « ned 

13 Form of order for compen 

nation — Ct n no l Procedure Code t^Cl t 44 — 
Tbe »* ardof crmpcnsatim rifimvl to m i 41 of the 
Cult of Cnmmil Prccodurc should he % part of tbe 
srrtenec an l irdT made npnn a conviction for an 
< lTcncc of the nature specified there in ami should be 
f uti J np>m a statement of 1 as dama~e cr expense* 
as the case may he ascertained at the trial QrEEV 
x Cora Cures Doss 11W H Cr„ B3 

14. Innocent purchaser of stolen 

property — Theft— Atcard of portion of fine — 
Criminal Procedure Code 1S72 t SOS — Where a 
perarii lias been convicted of theft an I sentenced to a 
fine *. 203 of the Ce le of Criminal 1 rccedurc 1372 
<1 n n't auth me* Magistrate tJ award part of the 
fine as crtnpenaatS n to a rerson wl 1> has innocently 
ton-chased the stolen propertr Qceen r IIeddox 

* [LL.E- 6 Mad. 280 

15 "Taken Into account — 

Criminal Procedure Code IS" 2 l SA9 — Theexprcs 
si n “ taken into aeernnt m the Code of Criminal 
Procedure a 303 means that tl e compensation awarded 
by tbe Magistrate is to be taken into eonsiderati n 
by the Court in a subsequent civil smt nr t that it is 
to be afterwards deducted from the damages awarded 
Lots r Aeiswobth 22 W R 830 

10 Indirect eonsequonces 

resulting from the offence— Criminal Proee 
dure Code f 1882 ) * 545 — Corapensati n for loss 
caused by mat ility of the complainant to attend to 
las work on account of his time being taken up with 
the prosecution of the accused cannot be ordered to bo 
jwnil under a 645 of the Code of Cnminal I ncidurc 
which deals with expenses incurred in the prosecution 
and with compensation for the injury only Qceen 
FnySESS c h abatis Vawakji 1 ATlL 

[IL-It. 22 Bom. 438 

1? — Award of compensation 

where noflne is Inflicted— Criminal Procedure 
Code (Act X of 188V • 545 — ' Where an accused is 
discharged and no fine is imposed no order for payment 
of c< mpensati n can he legally passed nnder ■ 51 o of 
the Cnminal Procedure Code inbe ISistoo Uuhaji 
[LI*R 23 Bom 717 

18 Cattle Trespass Act, 1871 

B 22 —Illegal tenure of cattle — Coett paid ly 
com pi a nant — Fins or impmonment in default of 
payment of fine. — The illegal tenure of cattle under 
*, ?2 of the Cattle Trespass Act 18/1 is not a 
criminal tffencc The law allows certain Magistrates 
1 1 adjudicate compensation to a party injured by an 
iIIp^hI seizure Court fees paid by the complainant 
may form part of such compcnsatim It is net law 
ful to pass a sentence of fine or imprisonment in dc 
fault of payment of the compensation awarded in a 
matter under t 21 of the Cattle Trespass Act 
In the mattes or Ketabdi Mondci. 

[2CLE 507 

ID — — Illegal tenure 

and detention of cattle — Cosh of prosecution — 
Court Fees Act e 31 —A Magistrate living undir 


COMPENSATION — continued 

2 CRIMINAL C\SEb — continued 
s. 22 of the Cattle Trespass Act 1871 adjudged 
a so taro of rattle to be illegal directed the captcr 
nndir s 31 of the Court las Act 1870 to pay tho 
complainant tho costs of the stamp and process fees 
incurred in prcsecutmg the complaint Jleld that 
s 31 of the Const Fees Act did not apply Jleld also 
that nndir s 22 of the Cattle Trespass Act such 
eettt could be awarded to the complainant »s compen 
sat ion for the loss caused by the seizure and detention 
of the cattle Hussain t Sakjitc 

[tt B , 7 Mad. 845 

20 Joint fine — 

Fine and eompentahon — Proceedings unler s. 22 of 
the Cattle Trespass Act are qtiasi-cml in their 
natnre a Magistrate being nt liberty under that sec 
tun to assess and enforce m a summary manner 
compensation for an mjury for which a civil action 
mi 0 ht be brought An order therefore for the pay 
mont of a sum ns fine and compensation passed 
agnmst two persons nnder that section which does 
not specify the proportionate amouut payable by 
each is good In tiiz matter of Leazc Monsob 
[I L R 14 Calc 175 

21. Illegal tenure of 

cattle— Fine— Imprisonment in default of payment 
of eompentahon— Criminal Procedure Codefl8S2J 
t 3SG — An neensed was found to have loosed tho 
complainant • cattle at night from a cattle pen and 
to have driven them to the pound with tho object of 
slurlug with the pound keeper the fees to be paid for 
their release He was proceeded against under Act 1 
of 1871 and under tho provisions of s 2- ordered to 
puy compensation to the complainant and w default 
to undergo one month s rigorous imprisonment 
Held that s 22 was mapj licable to the facts of tho 
case and that the order mu tbe act aside On tho facta 
it was not a ease of illegal seizure and d tention of 
cattle but rather one of theft as all the elements of 
that offence weie present and the accused should 
have been cl arg d with and tried for that offence 
Held further that tho sentence of imprisonment in 
defanlt of payment of tho compensation was not 
warranted by law Compensation may be levied ns a 
fine and the ordinary mode of levying fines is laid 
ili wn in s 33G of the Code. of Cnminal Procedure 
The law nowhere provides that fines may he livicd by 
means of imprisonment Pahyao Fai v A tub Mian 
[L L R, 22 Calc 138 
QCEEV EMTBES3 r Laxsrjii Aatakan 

[til R 19 Mad 23a 

22 - — Offence whether mere 

breach of contract amounts to an— Criminal 
1 rocedure Code ( Act V of ISOS) it 4 cl (o) 2oO 
— A t XIII of ISoO t 2 — A mere breach of con 
tract is not under the first part of s. 2 of Act \I1I 
of 1 Sj 9 an cffcncc within the meaning of the term m 
s 4 of the Cnmrnal Pnxedure Code and no compen 
sati ncan therefore be legally awarded undT s, 2 O 
of the Code in respect of such breach In the- 
MATTES OF THE FETITIOT OF RAM SaBCF BwAKAT 
[4 C W N 253 

3 a 2 
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COM PEN8ATION— continued 

2 CRIMINAL C1SES — continued 
(i) To Accused on Dismissal or Comflaist 

23 Compensation to a censed— 

Poster to award compensation without hearing eci 
dence — Held tliat It was not competent to the 
Magistrate to order compensation to the accused 
under s 270 Act XXV of 18G1 without hearing evi 
deuce Bilash i Makeoo 

[2 B L R, S N 15 10WR, Cr,01 

24 ■ False case of 

theft — Criminal Procedure Code 1861 s 270 — 
Compensation is not allow able in false cases of theft 
JUUOORDN t OlRDHARRE RAM 

[»1VR Cr 70 
Cnmi Crowder t )3 no want 

[1 XV R Cr 1 
Queen t Oooun Sein 2 XV R. Cr , 67 
Jalil MjjNsm v Farnam Hobsein 

[6WE Cr 66 
Dhurai Nosnxo ® Hubee Noamro 

[7 XV R. Cr , 12 
Cnooxoo Dhoon Bhabbonia r Abdool Meah 
[ 7¥E,Cr 40 

OUNAMANBB r Hares DATTA 

[18 XV R. Cr 6 

Jlut see Kali CrUBn Lahiri v Shositeb 
B noosotf S ANTAL 23W E Cr 17 

25 Defamation — 

Nor in a case of defamation Assabuddee Khan 
t- Baioo Khan 1 W H., Cr 0 


26 ■ Penal Code 

s 674 — But only in cases under Ch XV of the 
Criminal Procedure Codi and therefore not m a case 
under s 374 of the Penal Code Bateeah c Pno- 
rovdee 6 W R, Cr 1 

27 S 270 of the 

Code of Criminal Procedure applies only when a 
complaint of on offence triable under Ch. XV of the 
Code is dismissed. Anontmous 

[0 Mai, Ap 40 

Queen® Lalloo Smart 8W R Cr 64 
where it was held tho section did not apply to cases 
of mischief committed on land and house-breaking by 
m-bt though brth contain an element of criminal 
trespa s to which the sectnn dies apply 

28 ■ ■ Amount of com 

je isat on — B50 is the tneasnre of compensation 
uwardable fn in any complainant irrespective of the 
inmVcr of accused persons Queen r liALLoo 
S'an 8W R Cr 64 

29 Wrongful con 

flaement — C mponaation cannot be awarded in a case 
« f «n i gfnl c utm mrut Jharu c Bajiar VLLT 

[VW R Cr 11 

Azoua IIOWLADAB p Asaruddin 

[17 XV R Cr 1 


COMPENSATION— continued 

2 CRIMINAL CASES— coafmwi 

3Q House 1 *f 

—Nor in a case of house-breaking by m ht DaW 
Nosnro r Hubee Nosino 7W B*,Cr ia 

3L Fines— P°r" 

Subordinate Magistrates — Subordinate 
of the second class have no power to award " 
accused as compensation for frivolous and ves * 
prosecutions Reg r Jellafa bin ", 


32 a*l 

texatious ease — Causing hurt — 4n a 
ing hurt the Subordinate Magistrate award 
pcnsation to the defendant for a fnroloni * a 5 t 

tious complaint under s 270 of the Code of 
Procedure Held that the section did not 
such a case Anonymous 6 Moo, AP 

Cases »» «*■» 

summons on complaint Utues-Cnmnal 
Code 1861 s 270 — Amends under w 

Codo of Criminal Procedure are awdah « 
cases triable by the Magistrate in which niafjX 
on complaint shall ordinarily issue 1 *a rv 12 
TALAD DAH 6 . 

ru*-Cn**f” 

Procedure Code 186 1 Ch XlV—A ®“ e . fender 
awarded as compensation in a caso la J8C1 
Ch-XIV of the Codo of Cinninal ^ 60 

Queen e Mjanukd j w , , 

35 — 

missal of vexatious complaint— Cmmi (j^nmol 
Code 1861 t 270 -Under s 870 of the ^ { 

Procedure Code a Magistrate dis® 18 * £ (010 not 

as frivolous or vexations can only » -^npeuss 
exceeding R50 to tho accused by way . g ne nof 
twn and cannot unpeso it by the vmy impn* 00 
can he directly sentence the complainant MW 
went in default of payment Q° BE ^ jj" XV 430 

30 -£?“*?- s 

case— Criminal Procedure Code 1J> * 0 f a 
High Court refused to interfere with tn 0 f tbf 
Magistrate fining complainants un 7^ »ItT 
Code of Criminal Procedure when ”,“ F ‘ plains nts 
due enquiry by the Magistrate tb» wl thont P - *" 
laid claim to large jumntaa ra » “ * I" T "1 
sCBSing any documents to prove tu ^ CT* *v 
MATTER OF MOTHOOa 01103® 

37 - — - — U n S fit 

charge of being person of «* B * 

Procedure Code 1561 s ltflC lure 

authorized nudir s 2 0 of tb fouipU'a* 0 

Cod to award cotnpenMtion frosn « an<1((J f ljr-« 
to llio accused in respect oi ^ t „„„ a Oft* n ' 


o the accused in respect oi ““ , pft* n 

,rougl t against such •e *™* 1 jf jul Kl«* 
ad cluiracter or repute Queen r j. 3ir 

■ Ojeerei 
T(T of 


Ua und r Penal Code <?? 

, award compcnavt, n to «ci<^ « ^s h 
hum frivolous and vcjnttws comi 



< uw > 


DIGEST Oi LASF' 


( 14H3 ) 


Cfo^dPEIiSATION— c t «rrf 

2 Cl I MIN \I C\''P — continue! 
v»l it iht r nftnrtl In o in j Units Inn It nnlT 
the iron i it of tl I\ual Cede QcifN r Tcu'er 
[4 N W., 04 

SO Tex at ont 

rlarge — Cr m uni Proit lure Code l^Cl t 2~0 — 
WIitc a rmijlainant pr firs thru? tl urges of throe 
tli tlnct ffencfn, t» f tilfcl arc offence* tnililc 
under Cli \k an I «o undTO \Ik of the Code 
<f Criminal Pnir Jure a Ma utrate may award 
amends to the accused on Ict s 2"0 of tl e C le 
if he considTi llicthargc with rtfcrcnce to the cases 
under Cli. \\ to haie I «n vexations Mowroo 
eoonrif Gbose ah at Mahmud CiirvDER Gbose r 
Jotxasi II Izmir 13 "W R„ Cr 39 

40 J xaltout 

chary' — Cr n ■'if froff lure Codr 1MJ1 t 2T0 — 
Where a jnd ml officer ff m over anxiety for the 
lue almtm tration f justice in his Court makes a 
mistake in taking slips against parties whese conduct 
appears to ohstruct the O urt of Jnsticr somewhat 
too hastily and without due circumspection It is not 
to he presumed that he hail acted ve xatiooaly in the 
sense of s. _ 0 of tl c Criminal Procedure Code or 
otherwise tl an in perfect good faith so as to justify 
an award of crmjiensation to the person who was 
prosecuted by his directions. Avontmocb cask 

[16 W It. 608 

4L Cnm nal Proce 

dure Code » 2a0—l ex at out or frivolous charge — 
Cate i ml Med upon complaint — A case Lnsti 
toted by the police on a complaint to them is not 
instituted “ujvn complaint in the sense of s 2o0 
of the Criminal Procedure Code and therefore in 
such a case an order awarding compensation made 
ander that section is illegal Is tub matter or tub 
complaint OP Iskbi Isiibee v Bakbsbi 

HLE. 6 AIL 08 

42. • — Criminal Proce 

dure Code t 250 — lex at out complaint — The 
proy u ns of s. 2 0 of tl C Coda of Criminal Proce 
du c may be applied in s imm n cases whether tried 
summarily or not Queen 1 mpbess v Uasaya 

[I. L.E. 11 Mad. 142 

43 Criminal Proce 

dure Code » 560 — Comptntat on Jot frivolous or 
vexatious complaint — Complaint under r 110 of 
Cr minal Procedure Code — The award of compcnsa 
t n under s 6C0 of the Code of Criminal Procedure 
must he in respect of a frivolous and vexatious accu 
sati n of an offence of whuh the accused pers ti has 
been discharged or acquitted. Tint section is n t 
applicable to an applic tin ma le to a hlagi trate 
solely with a view t his taking jrcccedmps uud'r 
s 110 of the Cede Qdebn Empress c I akhpat 
[U.R 15 AIL 38o 

44. Impr sonme t tn 

default of payment of compensation—!) siren — 
Sentence Legality of — The opcrati n of s oGO of 
tl c Code of Criminal I rccedure is restricted to cases 
instituted by complaint as defined in the Code 


COMPENSATION— eon/i»«erf 

2 Ci IMU.AL C \SEis — continued 
or upon information giv en to a police i fficcr r a Ma is 
(rate and consequently that secti n has no application 
to a case instituted on a pi lice rej irt or on mf rina 
tion pven by a police rfhetr Qua' re — Whether 
under the sorti n a Magistrate has piwcr to mike 
an r! r f r impns nment m default of jnyment of 
tlienmipcnsati n awarded? A police constable arrested 
a Tarter and charged hmi before a Magistrate! with on 
<ffe.nrc under s 31 of Act \ of IfrGl The Magistrate 
acquitted the accused and directed under s U G0 cf 
the Code that the police constable sh uld pay him 
1120 as c mpcnsati n or undcrgi unipl impnsf maent 
fra fortnight Held that as the secti n had no 
application to the case the order was illegal boin„ 
made w ith ut jurisdiction Held further that even 
if tl c Magistrate had power under the Code ti pass 
on order for imprisonment in default of payment of 
compensation awarded under e uGO it was illegal to 
pass such an order until eolne attempt had been ma le 
to levy the amount in the manner provided by a 38(> 
for tbo levying of a fine RaMjebvan Koobmi t 
PtlttOACJlASAH SAESC KHAN 

[t L. IL, 21 Cala 07Q 
45 • Penal Codes 

tt 193 and 211— Sanction to prosecute and a card 
of compensation— Imprisonment tn default of pay 
snent of compensation— Sentence Legality of — The 
complainant was directed to pay HGO as coinpcosati u 
to the accused or in default to suffer simple im 
pnaonment for one month under s SCO of the G de. cf 
Crunu ol Procedure and sanction was also granted 
to prosecute him for offences under as 211 and 163 f 
the 1 cnal Code Held that if the Magistrate 
thought that this was a caso in winch a proseciiti tt 
under is. 211 and 193 of the Penal Code should be 
sanctioned 1 c ought net to have taken action an hr 
the provisions of s 6C0 of the Code of Criminal Ir 
ccdurc Held also that the order for imprisonment 
in default of payment of the compensation awarded 
was illegal 1 amjeevan Kcormi v Hurgacharan 
Sadh u Khan I L It 21 Calc 979 f illowcd is BIB 
Nath Chono r Sabat Cbundeb Sarkar 

[LLB 22 Calc , 688 

48 Order for im* 

pnsonmint m default of payme t of compensat on — 
Although compensation awarded under s 6G0 of the 
Code of Criminal I roceduro is recoi erablo ns if it 
were a fine it is not competent to a Magistrate 
immediately upon ordering a complainant to pay com 
pensation to direct that ho should in default be 
sentenced to imprisonment Qcjeex Empress r 
JtJB»A LL R. 18 All, 08 

47 Compensation for 

frivolous and vet a sous compla nl — Order tn the 
alternative for imprisonment — It is not competent 
to a Court in awarding componsatnn under ■ 6C0 
of the Code of Civil Procedure s®amst a complainant 
for making a frivolous an 1 vexatious complaint to 
order at the same time that in default of j ayrnent of 
the compensation the person against whom the order 
is made suffer imprisonment. Queen Empress i 
runna I L 11 18 All 9$ approved Manjhij r 
Mania. Chand I L. IL, 19 All 73 
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COMPENSATION— cob/. ime/I 

2 CriMIML C \SEb — continued 
48 ■ . - . Compensation for 

texatious complaint-- Compensation where the com 

f lainant is a police offcer — S 500 of the Criminal 
rocedurc Code 1S$2 does not authorize a Magistrate 
to pass an order for compensation to be paid by the 
complainant to the accused where the complaint is 
Instituted by ft police officer Ratngeetan Koonnt v 
Durgacharan Sadhu Khan I L R 21 Calc 979 
followed Qceev Eupeess r SaeAb Jan Mahomed 
[ tLE. 23 Bom. 834 
49 - Sanction to pro 

secult for false charge under s 211 Penal Code — A 
Magistrate in acquitting a person accused cn a charge 
of theft which he found to be false and malicious 
award d cr mpinsation to each of them to be paid by 
the complainant Subsequently one of the accu cd 
applied fer and obtained sanction to pnsecute the 
r mpiainant for bringing a false charge under Penal 
Code e 211 and certain of his witnesses for the effeneo 
of gmng false evidence under s. 1^3 Reid that 
the order granting sanction was not illegal as regards 
the complainant by reason cf the previous award of 
compensation AdIekan c Aiaoaic 

[L L. R, 21 Mad. 237 

60 Sanction to pro 

seettie and award of eompensation~Crtminal Pro 
c edit re Code < Act V of 1S9SJ e 2o0 and s 4~6 — 
Magistrate Discretion of — It is an improper 
exercise of lu» discretion b) a Magistrate to award 
componsati n to the accused under s 2oO of the 
Criminal Procedure Code and also to direct or sancti 'n 
the prosecution of the complainant under s 211 of 
the Penal Code for bringing a false charge Shtb 
both Chong v Sarat Ch under Sarlcar I L R 22 
Calc 556 followed. Queen v Rupan Tae 6 R Z 
R ,296 15 W R Cr 9 referred to Bscon Lal 
* Jaodau Saqsi I L. It 20 Calc 181 


6L- 


Ihsmissal tn de- 


fault of appearance — “Where a Magistrate dismissed 
w complaint in default under a 2j q Code cf Cnmi 
rial Procedure and fined the complainant under s 270 
the fine wa» remitted and ordered to be refunded 
Raai Cutbh Drr e Jajtoii 

P7W R Cr , 0 


62. 


- Amount of c 


tpensation — Criminal Procedure Code 1S69 * 270 
— Since the passing of Act VIII of 1SC9 a 3Iagi»- 
trate may under a 2/0 in a case m which more 
than one person has been accused award com penaa 
lion not exceeding RsO to each person In tsb 
AT ATT EE OP THE inTnOV OP BhTBOO LAU 

[14 W It, Cr 76 


53 - 


' Alteration 


■charge to bring offence under Ch A T of Code — 
Cmm not Procedure Code 1S61 t 270 — When on 
a complaint being preferred to a Magistrate cf an 
offence not coming wrtlnn Ch of the Code of 
Cnmmal Procedure tl e Magistrate alters it so as to 
1 ring it under Ch \\ he cannot award eompensa 
tion to the aceunrd under a 2*0 of the Cnmm 1 
I rocedurc Code th offence originally complained of 


COMPENSATION— con/i rued 

2 CRIMINAL CASES — continued 
not being one for which compensation ran be 
awarded. Reg v Gceninoapa v Bonu, ct 

q 4 Alteration °f 

charge to bring offence under Ch XF of Co* 
Meld that where a Magistrate is dealing with* 

charge which he has the power to dispose of finwy 

under Ch. X\ of the Code of Cnmmal 
although the charge as originally Uid fell 
Ch \1\ , he has a discretion to inflict a *™V 
s 270 of that Code Hothoos Liwosa e 
SwcmMotrz 10 -W B.,Cr.,43 

65 - Cattle Tremn 

Act 1S71 e 20— False complaint “ £ 

was made against certain persons under ^ 

the Cattle Trespass Act of 1871 charging hem w* * 

liai ing illegally scired and detained the eo P 

rattle. The Assistant Magistrate who hrard^*^ 

plaint found it to be false and he ordereA^C,^ 

plamant to pay H20 compensation to the ace 

in default to suffer simple imprisonment : lot - 

On application to the High Omrt S IHJ 

order was illegal and most be 

siattkb or Kaza Cpand calc ,501 

60 , — Cattle Tn’r*” 

Act 1671 e 20-Fncolonj W , - , *£2K «/ 

fio » — Cattle Trespass Jet Ch ,1 

illegal seizure not complaint of efftnee— ^ wU , c 
Procedure Code e 2o0 —Thedlegal j BO t 

under colour of the Cattle Ae t 

having been constituted an “ cm Vi v -■ J} 

or otherwise an award of ccmpco* 1 greased o" 
of the Code of Cnmmal Procedure 

103 

Cattle IW ** 

Act e 20 — Criminal Procedure C ** fa C4 e U 
s 250— Illegal se, ure of cattle nn .*«/ 

Trespass Ad not an offence **\smt* in ,t. 

the Code of Criminal Procedure in a ^ 
tuted npon complaint made und »*• - . tbf accused* 

Trespass Act the Magistrate •cqnittd^ ^ vfS i 

and being of opinion that the P compensst' 03 
tious directed the compUinant to P/ cf Cn*« 
to the accused as under roa , p !x*cd *1 

ual Procedure Meld that the art ™ ^ c f 

was not an offence within the rf( , atrsrdi 11 ? 

compensation was illegal- j! 0 JfuA, St 4 

— Cri" ^7, 

risssi . v 

it 

tent to a Court to act under a t w oi ^ U f 

cr id plaint i» made - r ‘ / f A ‘ "ie^/Sa I 1 * 
Mad* 10” A ottalanada T 
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COMPENSATION — cr« need 

2 Cl IMI\U. CV-E *— continued 
0 31 aS S'! Kalathand i Gudadhur B tirat 
IB 1 •> 13 Calc oOt an 1 A edaram TTiahur 1 
Joomal I L I 23 Calc 21 3 referred to Mr 
ohai r Sheoiik I L. It-, 18 AIL 353 

59 Cattle Trespass 

Act 1S~1 t 20 — F e or imprisonment in default 
f paument — It unt lawful t> pass a sentence of 
fine «r of impmmmnit in difault of payment of tho 
com ponwiti m sward'll in a matter nndir s. CO of the 
Cattle Trc-rjnM Art (I of 1S71) Ilf THE matter 
o r Ketaedi SlcfTPL 2C.L1I. 607 


60 ■ 2hi nissal of 

rharge — Cnnoil Procedure Code 1SS2 t 243 
$ 211 ) — Order of acquittal — An order for 
ctmpensati m Against a complainant may be made on 
an order ef acquittal nnder s. 211 of the Criminal 
Irocedure Code. Mona Sheieii r Ishan Babdhan 
[LL.E.6 Calc. 681 


01. — - Dximutal of 

charge after hearing evidence— Criminal Proce- 
dure Code it 2-15 and 2oO—Vtzat on complaint — 

Acquittal— Compemat on — S 2*0 of the Criminal 
Pnfednrc Code (Act X of 18S3) auth risee the pay 
hunt of com pen sit i m in cases where the sccnsed hat 
been acquitted under s 215 of the Code after the 
whole evidence in the case has been recorded JVum 
her t Amtu I L Jt 5 Had 381 followed. 
Qeeen Empbess « Pandp taead 0 or ax a 

[LL31 10 Bom. 100 


ea.- 


- Failure to sul 


•e charge— Comm tlal of prosecutor for false 
•.-Act J1 V of 1861 t 270-Act X of 


tlanUate el _ 
evidence — Act X\ V of 1 
1S~ 2 t 209 — When a prosecutor fails to substantiate 
his charge by making contradictory statements the 
Magistrate who tries the ease Under Ch XI of the 
Criminal Procedure Code can award compensation 
to the accused, although he commit the prosecutor to 
take his trial on a charge of giving false evidence 
QEZENO F.CPA5 P.AI 

[OB LH 298 16 W It Cr 0 


63 Trial «» original 

Court — Criminal Procedure Code 1872 s 209 — 
The special provisions of ■ 209 of Act X of 1872 as 
to award of compensation to a complainant are nppli 
cable only in the case of original trials under 
Ch. \\ I of the Criminal Procedure Code 1872 
Asoimrous 8 Mad. Ap 7 

64. ' Acquittal after 

trial of charge— Cnm al Procedure Code 1372 
es 209 211 — IVhcrc a formal charge has been drawn 
Up and the accused tried and acquitted the acquittal 
should be one under s 220 Cri min al Procedure Code 
1872 and not under a 211 and therefore no compen 
satiou can be awarded to the accused undir s ”09 in 
such a case Had han Ain Pakja r l\ oojia Cnrjv 
Cu own nor 92 W U Cr 12 

66 Acquittal after 

trial of charge — CnmtnaZ Procedure Code 18"2 
* 209 — The fart that the accused has been tried and 
acquitted is uo bar to the award of compensation 


COMPENSATION — eontmned 

2 CRIMINAL CASES — continued 
under s 209 of tho Code of Criminal Procedure 18/3 
Ncmbee r Aimu I. I* R. 6 Mad , 381 

60 • ■ Criminal Pro 

c edwre Code (1S82J t SCO — Separate charge i anil 
acqu ttal on one— Incomplete discharge or acquittal 
The accused w as charged under ss. 352 and 379 of the 
Penal Cod hut convicted under s 352 being dis 
charged under s 3/9 Tho Ma'-istrote ordered tho 
complainant to pay compensation for bringing a frivo 
Ions and vexatnna charge under s 6GO of the Crimj 
nal Procedure Code The order for paying compcn» 
ait ion was set aBido on the ground that e SCO could 
only operato when there was a complete discharge or 
acquittal Mukti Bbwa e Jhote Santba 

[I.LR 24 Calc 63 
1C"W N„ 17 

B7 ■ — — Complainant — 

31 nu/enal ojjicer — Criminal Procedure Code 
1872 s 209 — Aicard of compensation — A harkun 
on the establishment of a Civil Court entrusted with 
the elocution of a writ reported to tho Court that a 
particular person obstructed him in attaching pro 
perty as commanded by the writ and a report waa 
thereupon made by tho Court to a Magistrate with a 
view to proceedings being taken against tho obstruc 
tor Tbe Magistrate acquitted tho accused and or 
dered the karkun to pay tho accused compensation 
under s 209 of the Criminal Procedure Code Held 
that such last mentioned order was wrong tho karkua 
not being a complainant within tbe meaning of s 209 
of the Code of Criminal Procedure In such a case as 
the above the Subordinate Judge should be regarded 
as the complainant and he having acted judicially was 
not liable to tho penalty provided in s 209 of tho 
Criminal Procedure Code In be Kesha V Laesh 
Man I L.B. 1 Bom. 176 

88 — Complainant — 

Complaint — Criminal Proced re Code ( Act X of 
1882 ) si 250 SCO — Criminal Procedure Cole 
Amendment Act (IV of 1891 ) s 2 — Penal Code 
( Act XLV of I860) s 186 — Where a Civil Court 
peon was sent by a Munaif to attach certain property 
and on the peon reporting that he had been obstructed 
in making the attachment the Mansi f sent the case 
to the Deputy Magistrate for investigation and trial 
and tho Deputy Magistrate summarily tried the 
accused nnder s 186 of the Penal Code dismissed tho 
case and awarded compensation of IL.0 to the 
accused — Held that the award of compensation was 
illegal i the peon though nominally the informant m 
the case was not the real complainant nor could tho 
proceedings properly be said to have been Instituted 
before tho Deputy Magistrate on his information 
Bn abet Ciicnder Nath c Jabed An Biswas 

[LLR 20 Calc, 481 

69 ■ — ■ - ■ ■ — Complaint of 

hurt — Saimon$ for assault — T> s charge of accused 
— Where tho complaint and the proof adduced m 
enpp it thereof showed that tho accused persons if 
guilty at all were guilty of offences not triable under 
Ch XVI of tho Code of Criminal lrocedure 187’ 
and the Magistrate issued a oammons to answer 
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DIGEST 01 CASES 


( 1456 ) 


COMPENSATION— concluded 

2 CRIMINAL CASES — coneht ded 
a charge for assault under b 352 of the Penal Code* 
and after examining the witnesses for the complain 
ant discharged the accused and awarded cotnpensa 
turn to the accused under a 209 of the Code of 
Criminal Procedure 28“2 —Held that the order 
awarding compensation was illegal Soared c 

Queen 1. L. IU« O M&d 310 


70 


■ - - Complaint taken 

cogn i ante of by Magistrate — Criminal Procedure 
Code 1882 s 250 — Complaint to police — Under 
» 2*0 of the Cod of Criminal Procedure compensa 
t>on cannot be awarded when the complaint having 
teen made to the police the Magistrate has taken 
ctgmlnnce of the case Upon receiving a charge sheet 
against the accused sent in by the poHcc QUEEN 
Emfbess c 1 0LAV.4Ei.rc I L E. 7 Mad. 563 


71. - 


— Complaints under 


special law — Criminal Procedure Code 1861 a 270 
-_-S 270 of the Code of Criminal Procedure docs not 
Apply to complaints under a special law but only to 
cemp'flints triable by the Magistrate and punishable 
under the Penal Code with imprisonment for a penod 
not exceeding six months Queen v Abdool Azeez 
Khan WW B. Cr 30 

72 - ■ ■ - ■ ■ 1 - ■ — Order for cow 


vernation to complainant under -del 3TJI1 ofl8o9- 
Preach of contract —An order directing compensa 
tion under Act XIII of 1859 is illegal {such portion 
of the money advanced to the defendant as had been 
appropriated to the fulfilment of the contract or as 
could justly be set off against a part fulfilment of 
the contract ought not to be ordered to be refunded. 
AuoNXJtoirs 4 Mftd. Ap 68 

73 — Effect of anard 


of compensation on dismissal of complaint — Right 
of suit — The compensation or award which a Jlsgis 
trate who dismisses a complaint as frivolous or vexa 
tious is empowered in his discretion to award to an 
accused person does not deprive the latter of any 
Tight of suit in the Civil Court which he may possess 
Anuiii t noKBULLUB 2 N W 58 


74. - 


■ Jteco 


cry of 


amount when not paid — Hi stress warrant — Cnmi 
nal Procedure Code 1872 t 209 — A Magistrate in 
making an order for compensation under t 209 Code 
of Crum nal Procedure is bound if the amount be not 
paid to proceed to the recovery of it by distress and 
sate of the moveables of tbc person ordered to pay 
but if such perem admits he has no goods and there 
by waives the nght to h&vc the amount levied by 
distress the Magistrate may proceed to imprison him 
in the civil jai] The warrant of distress cannot have 
currency simultaneously «ith the imprisonment. 
BtsnxsnwAB Silaua r Uisuwambutib bis cab 

123 TP It Cr 65 

COMPETENT COURT 


COMPLAINANT 

See CoMTENSATION — CaDDiTAL CASW- 

To AcoUBED 05 Pisjnssii OT v ?* 5 

ELA1HT LtkB, l Bom. 

p.LR 20 Calc 48* 

Ste Conviction 22 W H Cr,3- 

S„ aunAer M 8 L V ?13 

V __ Person gum* ■a*™*, 1 !?? 

to police of murder-criminal ' 
lS6f , 360 —IV here a person &t 

Magistrate and the police of mu jjavin" 

committed and subsequent v on the 
been dismissed petitioned the . 
the matter re investigated — Held tw ^ ^ 
complainant within the mount 1 ? _ PixEcnivn 

Criminal Procedure Cod* 1861 P ^ CT-» 6 s 

\ ASTACHAVD . 

_ . Contempt of autbonW^ 

public servant— Criminal ‘?^fu\ anther* J «f * 
* 810 -In cases of contempt of ^ J ^ 

public servant the complainant ret ^ 

of the Code of Criminal 1 «Ui 

servant whose authority has be , can be a 
wit whose sanction no cnmmal ^ ^ ^ 

atitnted against the offender a * ^ ADi u 
injured by the resistance 3 pom-, B& 3 

- - -.my by * 

i.SrS: 7r5;rtfs*us«i£ 

bigamy on the complaint . of th 1 brotljrr 0 f (be 
Held that the complainant m« b - w ch offe * * 
lunatic was not a 

within the meaning of s 193 Of cod’ J 

dure Code (X of IBS'’) “* *££J,Tb« B®5Sa 
not be entertained queen EHPSE gap. 340 
Siom ** d 

4. Comply * ^ «£»?& 

— person ^dneced— Criminal ( xLjjJ 
(Act VeflS98J * 198-Fe*«l v^ 
18G0J * 494 -The husband w a 
within tbe meaning of . th» Court *«*“ 

cedure Code upon whose complamt of |h« 

take cognizance of on "izSrf*"' pi 

Penal Code Q«*«b Merof VpoU %% 

R 10 Horn ^10 ’sndjn the matter 
1 C L R 523 referred to 

SI2HBKA5C2U t Sauha Ka^«^ ^ jyj Cal«* ^ 
ChellAM A aide? r Bab4S4J« ^ X4 JJ&A. 375 

600 
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DIGEST OF CAgFb 
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COMPLAINT Col 

1 IxsirrrTirix op Complaint am> Necks 

EAST PsrLINKlEIFS 1 J 7 

2 rOWXB TO BEPIB TO SCEORDIXATB 

OriiCEsa 14 C 7 

3 fl nni kawal or Complaixt avd Obii 

gatiox or Vaoistbatk TO HEAR IT 14“0 
4. Di vii sal or Complaint 14iS 

(0) GuorvD rou Dismissal 11"2 

(1) 1 owes or atd 1 miTOism to 

DISMISSAL 14iu 

(r) Eftbci or Dismissal 1«2 

C P ETTTAI. or COMPLAINT 1434 

■ Dismissal of— 


&te Cases c xdzb Discbaboe op Acccbed 


L INSTITUTION OF COMPLAINT AND 
NECESSARY PRELIMINARIES 

L Cognizanco of offence — Cnnu 

nal Procedure Code tt 191 202 203 — Magistrate 
Power of— u May take cognisance of Mean ng of— 
The use of the term “ may take cognizance of any 
offence in a 191 of the Criminal Procedure Code 
does Hot make it optional with a Magistrate to hear 
a complainant but refers rather to the action of the 
Magistrate in taking cognizance of an offence in cither 
of the specified courses in which the facts constituting 
the offence may be brought to his notice He is bound 
to damme the complainant and then can either issue 
summons to the accused or order an enquiry under 
s. 202 or dismiss the complaint under s. 203 Uvieb 
A ti r Sapper Ail L L. B- 13 Calc. 334 

2. Cognizance of offence with 

ont complaint — Power of Mag tit rate — Offence 
under Penal Code or special Act —To give a Magi* 
trate jurisdiction to take cognizance of an offence 
without any complaint under a- C8 Criminal Procc 
dure Code 18C1 there must be au offence committed 
which is punishable under the Penal Code or under 
r me special Act Queer r Parra Lall Mooeebjee 
[ 18 W R. Cr 4 

3 Issue of warrant — 

. — Power of Magistrate — A Magistrate not being the 
Magistrate of the district nor in charge of a division 
of the district is not competent to issue warrants for the 
arrest of persons against whom no complaint has been 
preferred to him nor any charge made by the police 
Queen r Oosibao Swan 3 N W 317 

4 Power of Magts 

trait — Information of third person — A Magistrate 
may take cognizance of a case on the Information of a 
third person without any complaint by the party 
injured. Ik be Ravibuttub Neogee 

[6 W It Cr 3 

6 . Trial without complaint — 

Illegal conviehon — Patlway Act 1854 — A convic 
tion and sentence by a Magistrate 1 P under the 
Railway Act reversed j there being no complaint made 


COMPLAINT— co »<i see if 
1 INSTITUTION OF COMPLAINT AND NECES 
S\r\ PRELIMINARIES -continue 1 
before the Magistrate as required by the Code of 
Criminal Procedure Reg r Labkiks 

[4 Bom. Cr 4 

6 ■ •— Caie referred from 
Ci nf Court. — A Magistrate F P has no jurisdiction 
s itkout complaint to take up a case referred by the 
Civil Court to the District Magistrate and sent by 
him for trial Reg e Ditchand Khushal 

[4 Bom Cr 30 

7 — Cast referred 

without juried elton by Subordinate Mag itrate — • 
A Magistrate F P has no power to take up without 
complaint bung made to him a case referred to him 
by a Subordinate Magistrate which such Subordinate 
Magistrate had no power to refer Peg r Bago 
talas Owsabi 4 Bom. Cr 34 

Anonymous case 7 Mod. Ap 33 

8 Accused volunla 

rily appearing — Where au accused person appears 
voluntarily before a Magistrate to answer a charge 
the want of a complaint on oath necessary for the 
issuing of a summons or warrant (ss 6b and 43 
Criminal Procedure Code) becomes immaterial 
Semble— A Magistrate taking a complaint and issuing 
a summons thereon acts not ministerially but judi 
cully Conditions under which a Magistrate may 
proceed with an investigation or trial without a com 
plaint upon oath emsidered and cases bearing on 
the question reviewed and explained Reg c Saba 
Siubappa Purtubang Ouppa 5 Bom Cr 29 

9 — Charge of fur 

wishing false information in land acquis tion pro 
eeedmgs — Omission to refer to part cular false 
statement on eoh eh accusation made — Penal Code 
( Act XLV of I860) i 177 — Zand Acquisition 
Act (I of 189 1) es 9 and 10 —A Magistrate issued 
processes for the attendance of the accused on tli8 
complaint of the Land Acquisition Deputy Collector 
for having given false information within the terms 
of a. 177 of the Penal Code and * 10 of the Land 
Acquisition Act m certain written statements that 
they had made to the Collector The complaint was 
that the written statements were false The docn 
mentt however contained more than one statement of 
fact Neither in the complaint made by the Deputy 
Collector nor in his examination by the Ma is trate 
was any reference made to any particular statement 
made by either of the accused as being a false state- 
ment nor had the Deputy Collector put in the written 
statements upon which he desired to proceed either 
with his written complaint or at the time of his 
examination by the Magistrate Meld that the com 
plaint was bad and the case should not be allowed to 
proceed m its present form. The Magistrate was 
bound to require from the complainant the written 
statements on which the proceedings were founded 
and also to ascertain from him the particular state 
ment or statements on which the accusation was made 
Dubga Das Raehit r Uviesh Chandra Sen 

[LL.R 27 Calc., 885 
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BICfcST OF CASES 
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COMPLAIUT — conlm ued 
1 INSTITUTION OF COMPLAINT AND NECE3 
SAr\ PEELIMIN ARlEh — eonim ued 
10 — Illegal conviction 

and sentence — Memorandum sanctioning the prose 
cution— Stamp Act AT of 1SG2 s 3 — Conviction 
and sentence under s 3 of Att X of 1862 ( Stamp 
Act) reversed ns no complaint had been made to the 
trying Magistrate A memorandum under the signa 
ture of the Collector sanctioning the prosecution can 
not be accepted in the place of a complaint so as to 
authorise the issuing of a summons Res r Bai 
Ditale 5 Bom Cr 48 

11. Offence charged not proved 

but different offence shown —Fresh complaint 
— Where a complaint laid before a Magistrate V I* 
by certain Government employes accused the prisoner 
of criminal breach of trust of their wages but from the 
evidence adduced it appeared that the offence of which 
the pns ner was guilty was 6nmmnl breach of trust 
of Government money it was held that the Magistrate 
F P had power to frame a charge against and 
convict the prisoner of the hitter offence without a 
fresh complaint being made to him Rbo v Dhoxvu 
It aiich an dha 5 Bom. Cr 100 

12 Oflbnce disclosed in course 

of proceedings not triable by Magistrate 
Without complaint— Criminal Procedure Code 
1372 s 142 — A complaint was made to a Magis 
•trate accusing a certain person of having taken or 
kept the wife of the complainant In the course of 
the proceedings it appeared that the wife had com 
nutted bigamy (b 491 Penal Code) Tho Magistrate 
Without a further complaint committed the woman 
alone for trial by tho Court of Session. Meld that 
the Magistrate had acted within his jurisdiction 
s 142 of the Code of Criminal Procedure being 
designed to present a Magistrate from enquiring 
a itbont complaint into a case connected with marriage 
but when a case is properly before the Magistrate 
he may proceed against any person implicated In 
THE MATTES OP UjJALA BEWA 1C L R 523 

13 Offence charged under par- 

ticular section of Penal Code — Power of 
Magistrate to apply any other section applicable — 
A Magistrate is net bound to adhere to any particular 
section of the law which may he mentioned by a com 
pkuiant m his complaint hut may apply any section 
which he thinlcs applicable to the case so long as the 
parties are not misled and the proper procedure 
is observed. He may re call an order which he find* 
to be wrong and substitute any other winch he may 
tl ink n e ht under the law Kalidass Bhctta 
CIIAKJEK r MOnZNDBONATBC ClIATTEBJEE 

[12 W It., Cr 40 

14 Case referred by Civil 

Court— Cr tninal Procedure Cole t 2*3— Power 
to refer — The various modes in which civil proceed 
log* can be instituted under the Code of Criminal 
1 nerd ore jv nted out Where ft Civil Court make* 
over a case to a Magistrate for investigation the 
Magistrate ouglt to examine the complainant and 
reduce tl e examination into venting which should be 
signed by the Magistrate and the ccmplaloant 


C OMPL A INT — co n 1 1 n a ed 
1 INSTITUTION OF COMPLAlIvT ACT CTCfc 
SABI PRELIMINARIES— continued 
S 273 Code of Cnrnmal Procedure only empowers » 
eopmor Magistrate to refer cases to, » Snocwaa 
Magistrate when the complaint is made to himself 
before a police officer but not cases where he “ ims ' 
takes cognizance of an offence BnuatmAN CmrroSS 
PODDAB r MOHUN CHU’TOEE CnUCEEBBUTN 

£13 W B, Cr 40 

16 Case irregularly sent by 

Civil Court— Investigation without 

Civil Procedure Code I SCI e SS -Altbon h » 
Civil Court acted irregularly in sending to tue 
Magistrate for investigation a case of n51 °8 , 
attempting to use false evidence when no W' , 
pendin m that Court yet as the Court baa go 
sanction to the prosecution of the offence 
that it was in the competency of the Mag 
under s CS of the Code of Criminal Procedure e« 
without a charge or complaint to proceed o 
gate and if necessary to commit for tm 
Sessions Court Queen c DooBOA^Ns^h ^ g 

Criminal Pro" 

dure Code (1882) ts & 190 cl 

ly a Magutrate under * 190 sub • W 
(c)— Jurisdiction of Magistrate to ft , 

nary inquiry not thereby 
fact of a Magistrate having taken 
case under s 190 sub * (1) cl W g 
of Criminal Procedure does not an d 

Magistrate from bolding a Prchmina^ 
committing the case to the Court of Session 
Emfeesb v Abdul RAazak Kion^ ^ A1Lf j 0 o 

See QUEEN Eupbess tl 23 Jjai, J4S 

and Jaoat Chandba ^EUMDAB v & 

Empbess 1 [Q OWN 491 

17 Previous enquiry 

Procedure Code 1872 / 146 -The f f * V »TtSen «P 
provided for by s 146 before &», hero 

ought not to be made after the accuse* 1 p.wjijrr 
brought before the Court under a warrant 

S la cab c Jadub Citundeb Dam^ ^ r>Cf 44 

18 Authorization 

with case —Form 0 /f ompla '**„!ZtU n‘ 10 P** 
defect tn —A Court of Session tl ® Jt opi" 

cced to the trial of a r n.oner brougbt b« 

a charge by a Ma^strate anthorued to *na * 

mitment though the complaint or ' ft tot 
contained only in a 1 tier bom the Jn^ ^ , ba 

Court to the Magistrate of the <r 

record of the case notwithstanding an Lrrcgu ^ ^ 
defect of form in recording tb«wmp>i» cr 

plaint or authorization of the Court W " mUo0t A 
against the authority of r»efd ire H 

in Ch XI of the Code of Cadent war 

allege I to hare been co tB!n ‘ tt "' , p^cediug' 
rant for commencement of enmma 1 
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COMPLAINT— foa/m* d 
L INSTITUTION 01 COMPLAINT AND NECEb 
SVPI 1 PFL1MIN \riE > — eont tied 
Qirfa t 1/dl n Ckaodra Chtrlerbulhf 3 B L 22 
A-Cr C ovcmilid Queen r NaHatan Naik 

[BEL B F B.,060 

S C D THE MATTES OF NaBATAW NlIK 

[14 W E Cr 34 

19 — Extra-jodiclal knowledge 

Of Magistrate — Criminal i roeedttre Code 1SG1 
, G9— without eompla nt — The power 

which a Mi titrate of a district or a Magistrate in 
charge of a divuiTOof a district has to Issue a sum 
toons without any complaint is n it aff ctod by the 
circumitanoo tliat the offence with which the accnscd 
was cl arptd came to the kn iwled c of the Magistrate 
cthrrwise than throw-h a pctiti n which was presented 
a-rainst the accused. Dl sishcb EOT r lira 
nc!iB bison II tV R Cr 1 

20 , ■ — Code of Criminal 

Procedure (Act P of 1893) i 190(1 ) (c)- Juris 
diet on of 31 ay it rate —It here a Magistrate having 
lawful cognizance of an i fftnee found it disclcsed in 
the evidence that a certain other per* n n t before 
the Court was ccnccrned in the offence and there 
upon issued prcccsa m-ainst him and tried him — 
Held that the Magistrate did not act without 
jurisdiction although he was n t specially empowered 
to tale cognizance under cl (c) sub s ( 1 ) of a 100 
Code of Criminal Procedure Cninu Ciuvdba Das 
r Nahetdea Kbishna Chakbavaeti 

[4 C W N 307 

21 Co-accused — Tantti 

merit of some if suffic enl ground for refuialto try 
other i tcAo did not appear at the fret trial — Fur 
Iher enquiry — Code of Criminal Procedure (Act 
V of 1899) et 190 437 — If several persons com 
nut an offence a Magistrate cannot consider the 
punishment of s me of them to be sufficient in regard 
to others and refuse to summon the rest of the ac 
eased A Magistrate having taken cognizance of an 
offence has junsd ct in to hold judicial proceedings 
in respect of all persons who the evidence disci ses 
are the offenders Bishen Dayai Eai i Cjiedi 
Khan 4 CW N 680 

22 Criminal Proce 

dure Code (Act V of 1898 ) is 190 191—Cogm 
xance of a cate taken upon a» anonymous com 
vnunicatxon — Transfer of cate —Where a Magis 
trato t xdc c gmzance of a ease on an anonymous 
commumcat i in and the accused applied fra transfer 
on the ground tlut the case came within the pn 
visions of cl (e) of s 190 of the Code of Cn 
minnl Pr ccdure the Court d rcctcd that the case 
he transferred to the file of another Ma istrato f r 
trial In the uattee of IIabi Narayan Biswab 

[3C WN 65 

23 Act IT r of 1361 

t 68— Pmate information —A belief founded on 
private and anonymous inf rmation is not In wled-c 
witl in the nicaniUj, of s C8 of tbc Criminal Prcc dure 
Code In the mattes op Mohesii Chundeb 


COMPLAINT — continued 
1 INSTITUTION Or COMPLAINT AND NFCES 
SVTI IFELIMIN VTIEs— continued 


Bantbjee Queen r Pubna Chandba Bahebjee 
Queen r Kati «ibkak 

[4B LH Ap 1 13 W R Cr 1 


24 - 


- Report of polico officer — 


Criminal Procedure Code (Act XX f of 1861) 
i 6b — Act A. of 1S~2 t 142 — Knowledge— Report 
of police — Interference of High Court — S CS of 
the Criminal Procedure Code applies only to cases in 
which the private individual injured or aggrieved docs 
n t come forward to make a formal complaint That 
section is intended fir the purposo of enabling a Ma 
gictrato to take care that justice may be vindicated 
notwithstanding that the persona individually ag 
grieved are unwilling or unable to prosecute and 
even in such cases the jurisdiction to arrest requires 
f r its foundation knowledge of the fact of an 
offence having been committed and that knowledge 
must be cither personal or derived from testimony 
legally given The report of the police or any state 
ment winch falls short of an actual formal complaint 
or of a statement made on oath is not suff eient in 
law to give a Magistrate jurisdiction to issue his war 
rant In this case although the Magistrate had acted 
illegally before evidence was rcc rded and had 
shown a want of discretion in some of the stages the 
High Court refused to quash tho Magistrate's erder 
directing the pria ners to be put upon their defence 
on the ground that the order had been made by 
a competent cfficer after hearing evidence which waa 
judicially received and recorded In the matteb 
OP THE PETITION OF SUBENDBA NATE EOT QUEEN 
j Subknhba Nath Tor 

[6BL.E 274 13 W R , Cr 27 


25 Power of Court to 

act on police report— bubordtna e Magistrate- 
District Mag strate — A Subordinate Magistrate is 
c mpetent to act on a police report but it is not proper 
for a District Magistrate to rass an erder directing 
proceedings to be taken on the police report unless he 
has withdrawn the whole matter from the Court of 
such Subordinate Magistrate Mout Sinoh v 
Ma habib Sinoh 4 C W N 242 


28 Code of Cr mi 

nal Procedure (Act V of 189S) t 190 cl (c) — Pro 
ceedings against one not originally accused without 
mtestigal on Or evidence on acquittal of accused — 
Deputy Comm ssioner as Magistrate and Revenue 
Officer — Judicial and execut te functions dtstinc 
Uon let ween — Mag strate orders ly to his s lor 
d note on judicial matters vahcCity of— H gh Court 
power of to revise such orders — On information 
receiv ed and p lice investigation the Deputy Commis- 
sioner as Ma istrate instituted proceedings against 
the informant for having himself pnt opium in a 
parcel consigned by rad by another and made him 
over to a Subordinate Magistrate for trial, and on the 
faduro of the prosecution the Deputy C mmissi ner 
directed proceedings to be taken against tl c eon 
signor Held that this order of the Deputy Con 
missKmer against the consignor without further ra 
formation cr ini estigation was without jurisdiction 
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COMPLAINT — continued 
1 2NSTI1 CTION 01 COMPLAINT AND NECES 
SAT! PRELIMINARIES— continued 
10 - - ■ — Illegal conviction 

and sentence — Memorandum sanctioning tie prose 
cut ion — Stamp Act A of JS62 s 3 — Conviction 
nnd sentence under a 3 of Act X of 1862 (Stamp 
Act) rcrcracd ns no complaint had been made to tho 
trying Magistrate A memorandum under the si c na 
turc of the Collector sanctioning the prosecution can 
not bo accepted in the place of a complaint so as to 
Authorise the issuing of a summons Reo c Dai 
Ditaie 5 Bom Cr 48 


lL Offence charged not proved 

hut different offence shown — Fresh complaint 
— Whcro a complaint laid before a Magistrate F P 
by certain Government employes accused the prisoner 
of criminal breach of trust of their wages but from the 
evidence adduced it appeared that the offence of winch 
the prisoner was guilty was criminal breach of trust 
of Government money it was held that the Magistrate 
F P had power to frame n charge against and 
convict the prisoner of the latter offence without a 
fresh complaint being made to him Rb® r Dhondu 
IUmchandba 6 Bom , Cr , 100 

12 Offtmce disclosed in course 

of proceedings not triable by Magistrate 
without complaint — Criminal Procedure Code 
1S72 s 142 — A complaint was made to a Magis 
trste accusing a certain person of having taken or 
kept the wife of tho complainant In tho courso of 
tho proceedings it appeared that the wife had com 
mitted bignmy (s 4&1 Penal Code) The Magistrate 
without a further complaint committed the woman 
alone for trial by tho Court of Session. Meld that 
tho Magistrate had acted within his jurisdiction 
b 142 of tho Code of Criminal Procedure being 
designed to prevent a Magistrate from enquiring 
without complaint into ft case connected with marriage 
but when a cast, is properly before the Magistrate 
he may proceed against any person implicated In 
THE MATTEB op Ujjaia Bewa 1CLB. E23 

13 Offence charged under par- 

ticular section of Penal Code — Forcer of 
Maq ilrate to apply any other section applicable — 
A Magistrate is n t bound to adhere to any particular 
section of the law which may be mentioned by a com 
pLinant in hu complaint but may apply any section 
which he thinks Applicable to the case so long as the 
parties are not muled and the proper procedure 
is observed. lie may re call an order which he finds 
to be wrong an 1 aubstitute any other which he may 
think n„ht under the law KiLlDAsa BhpttA 
CHAEJEE f MOHENDBONATII CnATTERJEZ 

112 W It Cr 40 


14 — Case referred by Civil 

Court— Cr mmol Procedure Code t 1^3— Tower 
to refer —The canons modes in which mil proceed 
ing* can bo Instituted under the Code of Criminal 
I weedure pnnUd out U here a Civil Court makes 
«vcr a rase to a Magistrate for investigation tho 
la titrate ouglt to examine tie complainant and 
trUncc tl e cxai ination into writing which should be 
signed by the Magistrate and the ecmj laiaant 


COMPLAINT — continued 
1 INSTITUTION OF COMPLAINT AND NECE- 
SARI PRELIMINARIES— con/mwd 
S 273 Code of Criminal Froccdare only empowers* 
supirior Magistrate to refer cases to a Snoonun* 
Magistrate when the complaint is made to himat 
before a police officer bat not cases where be hi 
takes cognizance of an offence BnuaOD AN Curran 
Poddab c Mohun Chundee CnTCK®j^ ,n '** ^ 

15 Case irregularly sent by 

Civil Court — Investigation without compla «- 
Civil Procedure Code 1S6J t 6S-AUbon » * 
Civil Court acted irregularly m sending r « \\ 
Magistrate for Investigation a case of **“s 
attempting to use false evidence when an 
pending in that Court yet as the Court had gi 
sanction to the prosecution of the offence 
that it was in the competency of the 
under a 68 of the Code of Criminal Pwodure 
without a charge or complaint to proceed I 
gate and if necessary to commit for tr 
faessions Court QUEEN e pOOBOA NA1NI ^ ^ ^ p 

IQ - Cni»»* a t P to f! 

dure Code (1SS2) ss BS 190 f* rf 

by a Magistrate under * ISO, 

of Magulratt jo ,1, 

nary inquiry not thereby ousts AK" 1 {i 
fact of a Magistrate having taken <>ls 

case under s 190 enb-sflj cl W * j f meh 
of Criminal Procedure does not disquamj 
Magistrate from holchng . prelmnnary nqairj 
committing tho case to the Court of Session W 
Empbess t Abdul Razzak q1 a1 l, 109 

See Queen Emtbbss t> ^ g3 14S 

and Jaoat Chandea MAzimDAB ^ 

Emubess IL f 3C 36 ft 

17 Previous enquiry— 

Procedure Code JS72 s 146 "Tho pr ^ ^ken a f 
provided for by s 14G before * l ^ otn I . . ^ been 
ought not to be made afttr the s PAMEAVf 
brought before the Court under a warrant 
SIBCAB r JADUB CHUNUEB PA83^ ^ ^ Cr 44 

18 Authorization to 

VTitR case— form of com plain f ■* ^ to pv 

defect in - A Court of Session u comp R np ,, n 

cced to the trial of a prisoner brought bc^ ke # ^ 

a charge by a Mam.trate anthoruod t tf'n l< 

mitmSt though the complaint or autbo pft hat 

contained only in a letter /««“ U- 

Court to the Magistrate oftbedi*trK cr 

record of the case notwithstandw^an T> ^ pffl 

defect of form in recording thscomr ** w j,,ch cr 
plaint or authorization of the Gmrt jnftiHonoJ 
agamst the anthwity of wliicb »« “ 
in Ch XI of the Code of Cnmmsl t^ nt „ ir 
alleged to hare been pixe^'*- 

rant for commencement of enmina 



( HG1 ) 


runrsT or ca*fs 


( MP2 ) 


COMPLAINT— eo *« rf I 

l INSTITUTION 01 COMPLAINT ANPNlCEs 
«ir\ 1 ITLlMIN U IE >— cenhmmed 
Quern r Jlai n CXatdra Ch* leri tty Sit L R 
A. Cr 6~ ovcrrukd Qciet r NaHaYaW NlIK 

[5B.L E F B 060 

self tee matter or Nuiim Naik 

[14 W R Cr 34 

10 Extra-judicial knowledge 

or Magistrate — Cnm nil I rocedure Code l^ltl 
t CS — Summons mt\o»t complaint — The po« cr 
which a its lstrate of a district cr a Magistrate in 
charge of a divium r>f a district has to Issue a sum 
mons without any complaint is n t aff cted by the 
circumstance that the offence with which the accnscd 
w u cl urged came to the kn wlcdpO of the Magistrate 
ctherwise than tlirou h a pctiti n which was presented 
a-aimt the accnsed. BnSEsnrn lot f Hr* 
ruuD Sifon 11 W H Cr 1 

20 • — , Code of Cnm nal 

Procedure ( Jet F of 16 j 8) * 190 ( 1J (e)-Juru 
diction of Magistrate — M here a Magistrate 1 aving 
lawful cognizance of an II ncc f mnd it disekse 1 in 
the evidence that a certain other pert n not before 
the Conrt was concerned in the ifftncc and there 
upon issued preens arainst him and tried him — 
Held that the Magistrate did not act with <nt 
jurisdiction although he was not specially empowered 
to take cognizance under cl (e) s lb s (/) of a 190 
Cede of Criminal Procedure Cninu Chandra Das 
r h Annum a Krishna Ciiakravauti 

[4 C vr N 307 

21. ~ ■ Co-accuteil — FontrA 

went of tome if sufficient ground for refusal to try 
olhtrt wAo did not appear at tAe frit trial — Fur 
ther enquiry— Code of Criminal Procedure ( Act 
V of 1698) it 190 43 " — It aeveral persona erm 
tmt an offence a Magistrate cannot consider the 
punishment of s me of them to be sufficient in regard 
to others and refuse to summon the rest of the ac 
cosed. A Magistrate having taken cognizance of an 
offence has junsdictun to hold judicial proceed n*»s 
in respect of all persons who the ev idence disci ses 
are the offenders Biseen Data! Bai t Ciiedi 
Kean 4 CIV' H 500 

22 Cr mi nal Proce 

dure Code (Act 1 of 1898 ) it 190 191 — Cogn i 
zance of a c a te talen upon an anonymout com 
mun cation— Trantfer of cate —Mr here a Magis 
trato took c gmzuneo of a. case on an anonymous 
communicati m and the accused applied f >r a transfer 
on the ground that the case came within the pr 
visions of cl (<■) of a 190 of the Code of Cn 
minal Price lure the Court directed that the case 
be transferred to the file of another Ma istrate f r 
trial In the matte a op IIari h ahayan Biswas 

[3 C W N 05 

23 Act YXr of ISC 1 

t C8—Prnate informal on — A belief f lunded on 
private and anonymous inf rmation is n t knowledge 
nitlnu the mcanii g of s €3 of the Criminal 1 rcecdure 
Code Ik tue matter op Mohesu Ceunder 


0 OM PLAINT — continued 

1 1NSTITLTI0N 01 COMPLAINT AND NECE9 

SVr\ 1 PFLIMIN VTIEb — continued 


Bate wee Qceen r TcRNA Ceaniea BaheWbe 
Qciek r Kali Sirear 

[4BL.E,Ap 1 13 T7 E Cr 1 


24 - 


■ Keport of police officer— 


Criminal Procedure Lode ( Act XX f of lSCl ) 
t Ci — Act X of 1872 t 142 — Knowledge— Report 
of police— Interference of High Court — S 68 of 
the Criminal 1 rocedure Code applies only to eases in 
which the private individual injured or aggrieved does 
not come forward to make a formal complaint Tliat 
section is intended for the purpose of enal ling a Ma 
gistratc to take care that justice may he vind cated 
notwithstanding that the rersona individually og 
grieved are unwilling or unable to prosecute and 
even in such eases the jurisdiction to arrest requires 
• its f nndation knowledge of tbe fact of an 
offence haling been committed and that knowledge 
must be either personal or derived from testimony 
legally given The rep rt of the p lice rr any state 
ment winch falls Bhort of an actual formal complaint 
or f o statement made on oath is not sufficient in 
law to give a Magistrate jurisdiction to issue his war 
rant In this ease although the Magistrate had acted 
illegally before evidence was recorded and had 
shown & want of d serctvon in some of the stages the 
High Court refused to quash the Magistrate’s erder 
directing the piiaoners to be put upon their defence 
oa the ground that the order had been made by 
a competent effieer after hearing evidence which was 
julicially received and reoorded In tre matter 
OP THE PETITION OP SCBEfDHA NATH BOY QUEEN 
e Shrendba Nate Toy 

[5 B L. B 274 13WB,Cr 27 


25 Power of Court to 

act on police report— Stibord na e Magistrate — 
D itnct Hag strate — A bub rdmate Magistrate 11 
competent to act on a pi lice report but it is not proper 
fra Put ct Magistrate to 1 ass an order directing 
pr cecdings ti be taken on the p lice rep rt unless be 
has withdrawn the whole matter from the Conrt of 
such Subordinate Magistrate Moul SlNOH r 
Maeabib Singe 4 C W N 242 


20 • Code of Cr mi 

nal Procedure (Act V of 1898) s 190 cl (cj — Pro 
ceedings against one not or gtnally accused without 
investigat on or evidence on acquittal of accused — 
Deputy Commissioner as Magistrate and Revenue 
Officer — Judicial and execut te functions dtsfinc 
tion between — Magistrate orders Ij to his sulor 
dmate on judicial matters talicCity of—U gh Court 
power of to ret se su h orders — Ou infonnati n 
received and police wvnta'ratwn the Deputy Commis- 
sioner as Magistrate instituted proceedings against 
the iiformant for having himself put opium in a 
parcel consigned by rail by another and made him 
over to a Subordinate Magistrate for trial and on the 
failure of the prosecution the D puty G rainissi ncr 
directed proceedings to be taken against the con 
signor Held that this order of the Depot? Con 
mis Kmer against the consignor without further in 
formation or investigation was without jurisdiction 



( 1459 ) 


DIGEST OP CASES 


( 14C0 ) 


COMPLAINT— conittived 
1 INSTITUTION OP COMPLAINT AND NECEb 
MRk PRELIMINARIES— continued 

10 — — — — ■ ■ Illegal conviction 

and sentence— Memorandum functioning the prose 
cut ion— Stamp Ad -S' of 1862 e 3 — Conviction 
and sentence under s 3 of Act X of 1862 ( Stamp 
Act) reversed as no complaint had been nude to the 
tryin 0 Magistrate A memorandum nnder the signa 
tore of the Collector sanctioning tho prosecution can 
not be accepted in the place of a complaint so as to 
authorise the issuing of a summons Reo r Bai 
D IV ale 5 Bom Cr 48 

11 — Offence charged not proved 

hut different offence shown —Fresh complaint 
— Where a complaint laid before a Magistrate F P 
by certain Government employes accused the prisoner 
of criminal breach of trust of their wages but from the 
evidence adduced it appeared that the offence of which 
the prisoner was guilty was Criminal breach of trust 
of Government money it was held that the Magistrate 
P P had power to frame a charge against and 
convict the prisoner of tlic latter offence without a 
fresh complaint being made to him Peq r Dhondc 
Rauciundba 5 Bom Cr 100 

12 Offtence disclosed in course 

of proceedings not triable by Magistrate 
Without complaint — Criminal Procedure Code 
1872 s 142 —A complaint was mado to a Magis 
■trate accusing a certain person of having taken or 
kept the wife of the complainant In the course of 
the proceedings it appeared that the wife bad com 
Blitted bigamy (a. 494 Penal Code) The Magistrate 
without a further complaint committed the woman 
alone for trial by the Court of Session. Held that 
the Magistrate had acted within his jurisdiction 
s 142 of the Code of Criminal Procedure being 
designed to prevent a Magistrate from enquiring 
without complaint into a ease connected with marriage 
but when a case is properly before the Mogistrate 
he may proceed against any person implicated In 
TUB MATTER op UjJaea Bewa 1 C L It. 623 


13 — Offence charged under par- 

ticular section of Penal Code — Poicer of 
Magistrate to apply any other section applicable — 
A Magistrate is not bound to adhere to any particular 
■cct DU of the law which may be mentioned by a com 
plamant in his complaint but may apply any section 
which he thinks applicable to the case so long as the 
parties are not misled and the proper procedure 
is observed. He may re call an order which he finds 
to be wrong an 1 substitute any other which he may 
think right under the law Kahdabs BnuiTA 
ciiiLjiE t UonEVDRONATn Cuatterjee 

[12 W K, Cr 40 


14 — Caso referred by Civil 

A'Ourt — Cr minal Procedure Code s 273—Potcer 
ff r — The various modes in which civil 


L”" 1 r * n be instituted under the Code of Criminal 
1 rocnlnre printed out Where a Civil Court makes 
\T* r * “* * Magistrate for investigation the 

OUe ' t tn examine the complainant and 
. , , * ***** n »tu>n into writing which should be 
•j-u<U by the Magistrate and the complainant 


C OMPLAINT — continued 
1 INSTITUTION OF COMPLAINT AND NECU- 
feARI PREL11IIN AEIEs— continued 
S 273 Code of Criminal Procedure only empowers • 
superior Magistrate to refer cases to a ^.uber 
Magistrate when the complaint is made to Jnmsater 
before a police officer bat not cases where b etinu ui 
takes cognizance of an offence Bhuooban Cnrvm 
Poddak r Monro Chtodeb Cjrc^aBtrm ^ 

IB Cage irregularly sent by 

Civil Court — Investigation without 
Civil Procedure Code 1S6J S 6# ^ .. 

Civil Court acted irregularly in 
Magistrate for Investigation a ease of 
attempting to nse false evidence when no 
pending in that Court yet as the Court 
sanction to the prosecution of the offenc 
that it was in the competency of tho ^ 

under s G3 of the Code of Criminal Proc . 

without a charge or complaint to proceed 
gate and if necessary to commit for 
bcssions Court Queen t DoosoA^Ni .ra K ^ ^ g 

10 - Cnmmd ?*** 

d,r,c«i.nssv s e m " 

by a Vayittraie under e 190 
fy-J,ned,ct,n of Hesetl’dle <° , 1 , 

nary inquiry not thereby ourted 
fact of a Magistrate having taken Coda 

case under s 190 nVt/1) cl (e) of W ^ 
of Criminal Procedure does not disqwuir ^ 
Magistrate from holding a prehroinsry Q rKt 5 
committing the case to the Court of Session « 
Empress c Annul Razzak Kuan ^ oj AlL, I 09 

See Queen Empbess r > 23 jiad, 148 

nni JiOil C»im>B4 CaK-li 

Emms * ‘‘pc W>'® 

17 Previoua onqul I 7‘“^" oir y 

Procedure Code 1872 s 146 up 

provided for by s 14G before ^ bert 

ought not to be made after the # _» p ijrEAirr 

brought before the Court under a warrant 

Sircar e Jinus Cuunheb Dia * 01 -w R, Cr 44 

IB Authorization SJj* 

■with case — Form of f om P la !"‘ „ petcn t to P** 

defecl »n — A Court of SosuonJj W'np 

cwd to the trial of . pnsouer brouEbt^^ , «»- 

a charge by a Magistrate antb medto^^^^ ta 

mitmeut though the complaint o rcftbit 

contained only in a letter “ t with * 
Court to the Magistrate of the istnc j^ty ff 
record of the case nrtwUhstsndmgan^^ ^ „ 
d.fect of form in recording the whirl* * 
plaint or authorization of the n , ro iioool 

against tbe autb mty of which an cn |rwrflir( U 
in Cb XI of the Cod. of . STT ro Vi«>‘ *** 
■“«*? to Inre 6 '™ 
rant for commencement oi 



( WZ ) 


DlflEbT OF GASP? 


( HOT ) 


COMPLAINT — e«»/r»*e<f 
1 INSTITUTION OF COMF1 AINT AND NECEs 
SUl\ I PENIM1NAK11£>— con/iaserf 
tni-d the rate drclinod to go into the question of 
title; he found that the complainant s tenants were 
in possession of the Held ; and disbelieving the evi- 
dence of ©lilt lie c nvieted the accused and sentenced 
than to £nc On application In revm n to the 
High Court, it wu urged (infer aluf) that the com 
plainaut not being the person In p (session could 
nt legally mrtitntc the criminal proceedin'- *, and 
that therefore the conviction was had. Held that 
looking to the nature of the false defence act up by 
the accused. tins waa not a ease for interference in 
revision as to d j so would encourage penury Held 
also that the werda any penonin pos*<ssion m* 411 
of the Penal Code do n t mean enly a complainant 
in poavuion " there being no auth nty for taking 
the offence* of mischief and criminal trespass out of 
the general role which allows any l>orwa to eemplain 
of a criminal act. Qirec* v Kalmath hag Choicdhry 
9 W It* Cr * J Chandi Peesad v Exant I L It 
22 Cal* 123 Istcar Chandra Karmakar v Silal 
Dai Mitter 8 B L E Ap €2 and In r« Oanesh 
harayan Sat he I L E 13 Eom* 690 referred to 
Qufex Kwraz sr Kisuatlal Jei-krisitva 

P.L.R 21 Bom, 538 

34. Torero/ 31a gis 

irate to issue warrant or entertain cate— Criminal 
Procedure Code 1869 i 66 (a) and is 68 and 
155— In cases la which the police cannot arrest 
without a warrant a warrant cannot be legally issued 
by a Magistrate except on a complaint made upon 
cwth (or under the previsions of s C8) whether the 
Magistrate issuing the warrant is authorized to enter 
tam cases either on complaint preferred directly to 
himself or <m the report of a police officer under 
a. GG ( a ) of the Criminal Procedure Code or not Tho 
report of a police officer referred to in the above 
section means n t any communication made by a 
r»liee officer but tbe f rmal report drawn np under 
a. IGj of the Criminal Procedure Code m cases in 
which the p'lice may arrest without warrant ItBO 
r Jayae Ali 8 Bom. Cr 113 

35 Petition of third person — 

Criminal Procedure Code 1872 t 205 — Magistrate 
enterta nmg petition ly third party — Certain parties 
having ormplaincd in the Magistrate s Court of 
assault or ill usage by order of one whom they called 
their zamindar with n view to making them pay 
enhanced rent both complainants and accused were 
nl sent when the ease was called on for hearing As 
the Magistrate was about to dismiss the complaint a 
third party appeared and alleged that the complaint 
had been made with the connivance of the accused 
fir the purpose of fabricating evidence of his no-lit or 
title to tbe m nzah where the complainants lived 
T1 ereupon the Mag stratc compelled the complainants 
to appear took down the evidence of somo < f them 
received a counter crmn]atnt from the tl ml party 
»1 ive mentioned and convicted the complamaDts 
under the 1 cnal C d<? a 193 and sentenced them to 
imprisonment Held that the Magistrate ought n t 
to have entertained the third party’s petition or com 
idled the complainants to go on with their ease and 


COMPLAINT— continued 
1 INSTITUTION OF COMI LAINT AND NECE# 
SU1 I UELIMIMKIES— continued 
that under the circumstances the evidence given was 
not judicial evidence Ik the matter op Tins 
rinnoir op D menus Pabak 

[24 W E Cr 32 

38 - Omission to examine com 

plainant — The Deputy Magistrate was held to 
has c been wrong in summoning the parties charged 
before examining the complainant Rujub Muvdle c 
Locbck M under W K. 1864 Cr 73 

37 • Omission to take 
ticorn examination of the complainant — Complain 
ant merely called upon to attest complaint sn 
«m/iny — Criminal Procedure Code (1S82) t 200 — 
It is not a sufficient compliance with the provisions 
of a. 200 of the Code of Criminal Procedure where a 
complainant who has presented a written complaint 
is merely called upon to attest the complaint on oath 
no separate sworn statement of the complainant being 
recorded by or under the orders of the Magistrate to 
whom the complaint is presented Queen Empress 
v Murphy I L 12*9 All* 666 distinguished KeSri 
t Muhammad Bakusb I L R 18 All 221 

38 Omission of 

examination of complainant on oath — Dismissal 
of complaint — Criminal Procedure Code (Act X of 
1882) is 197 200 202 203 -Complaint against a 
pullxc servant — Upon receipt of a petition of com 
plaint it is the duty of a Magistrate as directed by 
i 200 of the Criminal Procedure Code (Act T of 
18^21 to examine the complainant on oath Until he 
lias <k>no so it is not competent for him to dismiss the 
complaint under s 203 of tho Code It is au 
Irregular proceeding on the part of a Magistrate in 
place of examining the complainant on oath to call ©a 
the person complained amimst to submit a report as to 
the truth or otherwise of the allegations made against 
lnm If an investigation into the subject matter of 
the c mplamt is cmsidercd necessary it ahjuld be 
c uducted according to the provisions of a. 202 
either by the Magistrate himself or by some properly 
qualified officer A complaint against apublicscrvant 
such as tbe Chairman of a Municipality must be 
dealt with m exactly the same manner as any other 
complaint and the ci nsidcration of the question as to 
the applicability of s 197 of the Criminal Proce 
dure Code to the cas should be postponed until after 
the complainant has been examined on oath m 
accordance with the law Satya Chaban GnosE r 
Chairman Uttertara Music it aittf 

[3 C W N 17 

39 hecessity f or 

examination of complainant — Dismissal of com 
plaint — Order far jud eial nqmru or report 

without examin ng complainant legality of 

penal Code (Ad XLV of 1860) t 211— Code 
of Criminal Procedure (Act V of 1399) ss 202 
203 and 4~6 — Where a Magistrate after having 
examined the complainant and without hearing his 
witnesses or dismissing the complaint ordered tbe 
complainant to be prosecuted under s 2ll of the 
lenal Code —Held that the Magistrates osdvs 



( 11G7 ) 


DIGEbT OF CASES 


( 1-ftiS ) 


COMPI»AINT~co»fm«e(f 
1 INSTITUTION OF COMPLAINT AND JsECES 
SARI PRELIMINARIES — concluded 
was without jurisdiction Where a complainant 
whose complaint had been reported false by the 
police complained to the Magistrate and asked him 
to try the complaint and the Magistrate did not 
examine the complainant himself but made over the 
case to a Subordinate Magistrate for judicial enquiry 
or report — Held that the Magistrate had no autho 
nty for this procedure A complainant must be 
crammed by the Magistrate who receives the com 
plaint or by some Magistrate to whem he has trjns 
f erred the case When a complainant has been 
examined he is entitled to have the person accused 
brought before tho Magistrate and it u only when 
the Magistrate has reason not to believe the truth of 
the complaint from Ins examination that this can 
properly be refused and an investigation held. 
Mahadeo Scran c Queen Estfbesb 

[ILE 27 Calc 621 

2 POWER TO REFER TO SUBORDINATE 
OFFICERS 

40 Cage originating with Dies 

trict Magistrate— Criminal Procedure Code, 
1SGI t 68— A case originating with a Magistrate 
of the distnet must under s 68 of the Code of 
Criminal Procedure be disposed of by the Magistrate 
himself and cannot be referred to a Subordinate 
Magistrate Queen v Hossein Mahjeb 

[6W H. Cr 70 

In toe matter or tiie tetition or Dhunfut 

SiNan 19 W II Cr 30 

41. • — » Irregularity in recording 

complaint— Complai nt not reduced to tenting — 
Act X of 1872 ts 144 44 and 233 — Criminal 
Procedure Code ( Act XXV of 1861) et 65 2~3 
426 and 439 — Irregularity t n commencing proceed 
tngt — Under ■ CG cf the Code of Criminal 1 rcceduro 
the examination of the prosecutor should be reduced 
to writing, and signed by him. When a complaint is 
made before a Magistrate but not reduced to writing 
he cannot under a 273 of the Code of Criminal Pro 
erdure refer the case to a Deputy Magistrate for 
trial Ss. 42G and 439 do not apply to a case where 
the prosecution is not commenced by a complaint as 
directed in the Code A conviction with such irregn 
lanty cannot stand good merely because the amount 
of jmmshment would bavo been tho same if proper 
pn cecdings had been instituted. Queen c MAHist 
Ciiandba CnncKEBDCTtr 3B L.R,ACr 67 

42. Complaint not 

redu ed to tenting or tigned —On receipt of a peti 
turn from the complainant the Magistrate without 
examining him and reducing hu examination into 
writing and obtaining his signature thereto e>r ap 
pendu g lui 0 wn signature as Magistrate ref nrd 
t! petiti n t a Deputy Magistrate for tnal The 

imty M K'*’-ratc tried and cemented tho accused, 
a r * rm o frum Uie besai n» Judge on the 
gp und that tho proceedings were irregular under 
*■ bh Act XXV of lgi 1 and that theref jrc the 


COMPLAINT— conltnued 
2 POWER TO PFFEI TO SUBORDIMT** 
OFFIGEI & — continued 

order of the Deputy Magistrate was without juris 
diction -Held that the petition was sufficient and 
that the Magistrate was justified in making °* cr , 
petition to a Deputy Magistrate who had the lull 
powers of a Magistrate for enquiry and trul Qctz# 

v Ujieschandka Chowdby _ , 

[6 B L. IL, 100 14W K,Cr,I 


43 xi 

tath provisions of Code —A Magistrate of a district 
before whom a complaint had been made without 
complying with the provisions of s CG Act XXV 0 
18G1 seat the petition to be disposed of by a Deputy 
Magistrate and when the Deputy Magistrate had 
proceeded to some extent with the cast the ils “• 
trate took it up and tned it himself Meld tba 
non-compliance with the provisions of s. _ 

the subsequent proceedings void Qoees c ui i 

C HAND BA Gn08K „ An 

PB I.E. E13.lBWE.Cr. 40 

44 . J, on-comp hone* 


- j\ on-complionce 


tctlh provutons of Code— Criminal Mrocel^eCoie 
(Act XXV of 1361) et 66 J^-dct TUI V 
1869 , 66 (b)-Act X of 1872 tt 141 If 
49 —A Magistrate of a district before whom a com 


*if —A magistrate or a biswim •— >“ th ttl( , 

plamt had been made without complyin. 
provisions of a CG of Act XXV of 1BW ■«* J" 
tion to be disposed of by a Deputy Magu « e 
authorized to receive complaints without {cd 
from the District Magistrate who tned and 
the offender Held per Kemp J ‘“‘TxXV 
phance with the provisions of s 6 G of vol j, 
of 18G1 mado tho subsequent P™“«“£L tlvc 
BM r ,r to. J. tl»t 


Held per Ainsdie that tne ' L “’| rare 
petition to the Deputy Ma 0 istrate for di P , ^ j T 
the latter officer power to receive th . e *S®f£i wise* 


he latter officer power to receive the comp 
. bG(J)of Vet VIII of 1869 aud that the sur^ 
juent proceedings therefore were van y w jsn 
UATTEB O? lBWAB CuTODEB h-OES e 

Dundee Pad 0 ■ d * , 

Omtuonjf 


Omtttionio ^ 

rmme complaint — Act XXV of l^Gl ** r r ert9 r* 
173-Act X of 1872 e, 141 V' d 
\y District Maqistrate to { (f 

-A District Magistrate is net bound on reec ^ 
i complaint to examine tho complaint ] t , 
ict \XV of 18G1 before refer™* t , bcf ‘T c ,» m * » 
subordinate Magistrate for tfl » c to wh® 

ion of the complainant by the M P* ntr*** * 
1.0 case Las bem referred ..efficient ^43 
IIabd 033 U fit 15 at 

s C BncaoErr Cucbn Sbiv f' , h“ Al 

Ixir CnuNDEB ancTtccK Cf „lS 

. 1 1 V.ftreute 1 ° & \ 

40 . . . . . ndiOfof 


nl note Hog etrale before Ce d, 

'^‘nanltoirnt.ng-Criminol „ * 

-Tho Magistrate cf tb« di«ric t , 


VI t 66 —Tho Jls,»ww , j, wrr P 

)m plaint be.ng prcsentol to I ' j r *Vr*«* 1 1 
fer the prt.ti n to abub<rdm a tc^* [nin)it ^ <) f 
ml until he has himself vcdacc<! ‘bc j, the 

,c j ct it loner into writing «n scconlwcc 



( ) 
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COMFLAINT — -continued 

2. row KP TO TFVFR TO surordin vte 

OlHCFPS— ceafimef 

proritiOM nf «. CC of the Criminal 1 roccdurc Oxl 

(jurn r Biiuin 4 N XV 83 

47 Code of 

Procedure (Act V of 1S9SJ et 202 203 476 - 
JJ tn tial of eo*i>pla>*t — Jwfieial enquiry— Era 
m n-jfiox of compla nanf tchelhtr necessary— 
Reference to and enquiry ly a Su'ord nate Maqst 
trafe of tecond-clatt potrrn <• a cate triable by a 
Court of Sett ont—J rudiciton of tuck Magistrate 
— Order for prosecution for fait* compla nt —A 
cempUmant appeared before ft District 'Magistrate and 
charged certain pTsens with i ffcnec* triable only by 
» (xnrt of 6<»si ins and ashed for a judicial enquiry 
into his cm] lam t and the Magistrate without Inn 
si If examining the complainant made over the case to 
& bnbordmate Magistrate of second class powers for 
1 oliling the enquiry and the latter having reported 
the case to be false the District Magistrate sane j 
tinned the prosecution of the complainant for an 
offmee under a. 211 renal Cede Held that the 
Subordinate Magistrate exercising second class powers 
had no jurisdiction to deal with the offence triable 
only by a Court of Sessions and that the enquiry 
ought net to lmc been directed to bo made by him 
That the District Magistrate, to whom the complaint 
was made was al me competent to deal with it and 
that he crald n t make it over for enquiry to any 
Subordinate Ma-utrate with nit having previously 
himself examined the complainant That the enquiry 
ordered could neither be regarded as one under s 202 
of the Code of Criminal Procedure nor could the 
j rcceeehngs be regarded as held under a. 203 of the 
Code and that the order for the prosecution of the 
complainant was therefore not made according to 
law BudhratH H an aro t> E apnea a 

[4 C W If 305 

48 Reference for enquiry and 

report— Cnm nal Procedure Code ss 4 202 350 
— A Magistrate npon complaint made having issued 
process and examined witnesses in support of com 
j laint ceased to exercise jurisdiction His success r 
on tskmg up the case referred the complaint to the 
prlico for enquiry and report and npon receipt ff 
the report discharged the accused. Held that this 
procedure was illegal A reference under ft 20 
of the Code of Criminal Procedure cannot be made 
after evidence has been taken f rthe complaisant and 
process issued. Sadaqopaciiahtaii e Raoara 
cnanxan ILK 0 Mad 282 

49 ■ ■ Reference to 

pol ce off cer — Exam nation of compla nant — It u 
not proper course for a Magistrate when a complaint 
is made before him of an offence of which he can 
take cognizance, to refer the complaint to a police 
officer He is bound to receive tho complaint and 
after examining the com] laraant to proceed accord 
rogtolaw In Be Jassjuaa Ocnu SrrAEaii 

[ILK 12 Bom 101 

CO Criminal Proee 

dure Code ( 1S82J t 202— Reference of cases ly 
Magistrate to tie police for enquiry — A Magistrate 


COMPLAINT— rout rai/erf 

2 row Fit TO 1*1 lUt TO SUBORDINATE 
OIFICE1 t > — concluded 

can send a ease for enquiry by the police under 
Criminal 1 roccdurc Code 1 20- only when for 
rcaa ns stated by lnm he distrusts the truth of the 
complaint In easts where the accused is a member 
of the pi lice force it is generally better that the 
inquiry should he prosecuted by a Magistrate 
Queen Emteess t Kasarra Pittar 

(LL R 20 Mad 387 

3 WITHDRAWAL OF COMPLAINT AND OBLI 

GAT10X OF MAGISTI ATL TO HEAR IT 

51 — — Withdrawal of complaint 

—Act XXV of 1SG1 * 2-0-Act X of 1872 e 210 
— Off nces punishable under the Penal Code with 
more than six months imprisonment are not triable 
under Ch XX of the Code of Criminal Procedure 
and c nsequcntly do not fall within the provisions of 

■ -71 of that Code Anonymous case 

[4 B L B F B 41 12 W R Cr 69 

52 ' Criminal Pro 

cedurt Code 13“ 2 s 210— Penal Code t 352 — 
Crtm nal force— Hurt — Complainant alleged that 
he had been seized by the hands and legs thrown to 
the ground Japped thumped and slipped on tho 
chest by three ptmns one of whom gave a knife to 
another with directions to stab complamaut Held 
that the complaint disclosed a case of hurt and that 
* 210 of the Code of Criminal Procedure 1872 
did not j astify the Magistrate allowing the complaint 
to be withdrawn Sambasivan'U r Buonarra 

[I L R. 5 Mad , 378 

53 ■ ■— Criminal Pro 
eedureCode 1698 1 243— Complainant —A com 
plaint having been mado to tho police the latter 
caused charges to be prefirred under ss. 143 and SOI 
of the Indian Penal Cod against certain accused 
Tho person who had com] lamed to the police subse 
qncntly filed a petition praying the Second class Ma 
gistrate to withdraw the char eB under g 248 of the 
Code of Cnmnal Piocedure The Magistrate per 
mitted the withdrawal and directed the accused to be 
set at liberty Held that the order was bad there 
being no complamaut in the case and that conse 
queutly the Ma„ strate in purportm D to act under 

■ £48 had exceeded his pow ers Qoeen Fmpbess c 

Chenciiayya I L E 23 Mad 626 

54 TVtthd rascal for 

scant of prosecution — Cnm nal Procedure Code 
1861 Ch XIV — Cases instituted and tried under 
Ch XIV of the Criminal Procedure Code eann t 
he struck off the (do at the request of the complain 
ant or for the want of prosecution on lus part The 
Magistrate moil proceed in such cases in the manner 
prescribed by the chapter notwithstanding tie com 
pLinant may desire to withdraw his Vmplstnt 
Queen r Juqedo? Uguauee 3N XV 341 


draaal—Acqu Hal —The withdrawal of acomt li nt 
by the complainant operates ns an acquittal an l tho 
High Court kia no authority to entertain the mattir 
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COMPLAINT — continued 
1 INSTITUTION OP COMPLAINT AND NECES 
SARY PPELIMINARIES — concluded 


was without jurisdiction Where a complainant 
whoso complaint had been reported false by the 
police complained to the Magistrate and asked him 
to try the complaint and the Magistrate did not 
examine the complainant himself but made over the 
case to a Subordinate Magistrate for judicial enquiry 
or report — Held that the Magistrate had no autho 
nty for this procedure A complainant must be 
examined by tho Magistrate who receives tho com 
plaint or by some Magistrate to whom he has trjne 
ferred the case When a complainant has been 
examined he is entitled to have the person accused 
brought before the Magistrate and it is only when 
the Magistrate has reus in not to believe the truth of 
the complaint from his examination that thi3 can 
properly be refused and an investigation held. 
Mahadeo Sinqh t Queen Emtbess 

p.LB 27 Calc 621 


2 TOWER TO REFER TO SUBORDINATE 
OFFICERS 


40 


- Case originating with Dia 


trict Magistrate — Criminal Procedure Code 
1S61 e 68 — A caso originating with a Magistrate 
of the district must under s 68 of tho Code of 
Criminal Procedure he disposed of by the Magistrate 
himself and cannot be referred to a Subordinate 
Magistrate Queen c Hossein Manjee 

[8W K. Cr 70 
In the matter op the petition op Dhunput 
Binqh 10W It Cr 30 


4L - 


Irregularity in recording 


complaint — Complaint not reduced to ten tiny — 
Act X of 1872 ms 144 44 and 233— Criminal 
Procedure Code (Act XXV qf 1861} ms 66 273 
426 and 439 — Irregularity tn commencing proceed 
tngt —Under e GG of the Code of Criminal 1 rocednro 
the examination of the prosecutor should be reduced 


to writing, and signed by him. When a complaint n 
•Hjadobof 


,lo bofore a Magistrate but not redueed to writing 
^“‘yinot under s 273 of the Code of Criminal Fro 
Jc refer the caso to a Deputy Magistrate for 
/ Ss. 42G and 439 do not apply to a case where 
/ 1 roseculion is not commenced by a complaint as 
greeted in the Code A conviction with such irrcgu 
inty cannot stand good merely because the amount 
xf punishment would havo been tbo same If proper 
proceedings ltad been instituted. Queen t 31 Alim 
Oiandba CuDCXEnncrrr 3D L.E A Cr 07 


42. - 


Complaint not 


rtdu ed to tenting or signed — On receipt of a pcti 
Uxi from tho complainant tbo Magistrate wi Uimt 
txan inmg ldm and reducing hi* examination into 
writing and obtaining Ills signature thereto or ap 
pending his own signature as Magistrate refined 
t! e petition to a Deputy Magistrate for trial The 
D ptitj Magi trate tried and comicte l tho accused 
C* 1 * ref tuc® from the Smimi Jnd„e on the 
ground that tl o proceedin'-* were irregular under 
s. V Act XXV of l&ri and that therefore the 


C OMPL A INT— co n It n ti e d 

2 POWER TO RFI EU TO SUBORDIN VTF 

OFFICERS — continued 

order of tho Deputy Magistrate was without ]nn< 
diction - Held that the petition was sufficient and 
that the Magistrate was justified in msVm„ oier Ine 
petition to a Deputy Magistrate who had the I'd 
powers of a Magistrate for en juiry and trial Q Cis * 
r Umeschandba Ciiowdby _ , 

[5B KE,ieO 14W E Cr,J 

43 — - - — h on-comphnnct 


43 jxon-cwtrw-' 

I nth provisions of Code —A Magistrate of » district, 
before whom a complaint had been made w’tuou 
complying with the pnnisions of a 66 Act VAY 
18G1 sent the petition to he disposed of by a Feput? 
Magistrate and when the Deputy Magistrate Ud 
proceeded to some eitent with the cast tlic flia. ; 
trate took it up and tned it himself Held tot 
non-compliance with the provisions of *• bo 
the subsequent proceedings void QceeN f ti 

Chandba Ghose r-. An 

[7B l.E.,618 16 W E. Cr 46 

44 comp!**'* 


44 - . JSOn cumyiwy 

tcith provisions of Code— Criminal i 1 ror«</»rr C'o r 
(Act XXV of 1861) $s 66 67^//^ % 
1669 s 66 (bJ—Act X of 1872 st lij 147 
49 —A Magistrate of a district before whom * 
plamt had been made without comptyiPo 
provisions of s CG of Act XX\ of i—i/l t 

tion to be disposed of by a Deputy Mag fcTf0ra 
authorized to receive complaints without ^ 
from the District Magistrate who tried and con JjN 
the offender Held per Kevr J Act X* v 
plianco with the provisions of « 6b 01 Yull l 
of 18G1 made the subsequent 
Held per Ajnsiie J« that the order 
petition to the Deputy Migrate fOT<b»P j T 
the latter officer power to receive the comply 
. W (4) of Act VIJI of 1609 oo4 Ita* 
quent proceedings therefore " ero ** 1 ubxsh 
MATTEB OF IsWAB CUUOTTU LO 7} L. It, 1® 
Cdundeb Pal ° 


. 0«irr««* (« ", 
is m it 66 •>** 


a complaint to examine tho coroplam* to • 


a complaint to examine the coroplamt un . (o , 
Act \W of 1SG1 before referring the comp ». 

Subordinate Magistrate for M""* ^ to wb-«a 

tion of tho complainant by the Map* Q Cf iv r 

tho case has been referred 1« F \l« 

Habu ^ c Z Atx I*** 

S C DnccoBrTCHrENSrrxe 
Lam CnuNDEB Gbuttcck ^ Cr- 18 

1 • <f»S* 


46 


s&zssfy 


ir*, .Ml *-/-• ClJ 

jetj , CG — Tlx. 3I« »lt» u rf ll.e Oi.in -;ri> 
comrlaiot rrciinlnl to f f 

refef tl.o prill. » to 1 S** "Ttt, tl 

tml ootil 1 o to lo»<e» -ot 

the jxtitioucr into writing la acccrUaa 
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COMPLAINT — t - on 1 1 ■ *ed. 

4- DISMISSAL OF COMPLAINT— continued 

68 Delay in prosecution after 

Sanction —Falte charge —Sanction *u piveu by 
the Msgistrstc for the institution of criminal pro 
ceedmga the defendant fur having made a 

false charge a~ain»t the complainant. The Magis- 
trate diimi sod the complaint on the ground that the 
complainant had taken no step to prcaecntc for three 
months after the sanction was obtained. Held that 
the Manrtratc had power to dismiss the complaint 
Anonymous 0 Mod Ap 16 

00 ■ Refusal of complainant to 

lay complaint.— A Magistrate is not bonnd to 
conrict of a charge on which the complainant refuses 
to lay a complaint, although on the accused s own 
admission the offence has been committed. Ahony 
nous 6 Mad. Ap 6 

70 i - ■ Non appearance of com 

plainant — Criminal Procedure Code 1S~2 mi 20a 
df 1 —Where a ertnpla inant is required to pay fees 
f r summoning witnesses under ■ 361 of the Code 
of Cnminal Procedure and fads to dr so the iiagu 
trite must deal with the case on the evidence biforc 
him and is n t pnrtified in dismissing the complaint 
under a. 20o of that Code hoitimu r Sfonarra 
[LL.ll 6 Mad. 160 

71. Criminal Proee 

dure Code 1ST2 * 203 ~ Under s 203 Criminal 
Procedure Code 1872 the Magistrate may dismiss 
the complaint if the complainant docs n t appear on 
the day to which the hearing has been duly a ijourned 
even though the complainant and his witnesses liavo 
been examined and their further attendance seems 
unnecessary Mudoosoodun Sea r IIabi Dass 
Dabs 22 "W II 40 

72. Criminal Proce 

dure Code 1S61 » 2o9 — A Subordinate Magistrate 
has no power to dismiss a charge of criminal mis 
appropriation under a 403 of tho Penal Cud for 
non appearance of the complainant nndcr s 2o0 of 
the Code of Criminal Procedure That section only 
npflics to cases which fall within Cb W of tho 
Cnminal Pructdure Code. Anonymous 

[4 Mad. Ap 41 

73 Order made tit 

alienee of parties — When an order for adjournment 
was not made in the presence of tho parties the dis 
missal of tho complaint bceanso the complainant 
did not appear on tho day fixed was held to be illegal 
Anontmocs 8 Mad. Ap 6 

74 Obstruction in 

repairing road c thoul leave — Where a person f r 
having repaired a public road without having prctl 
ously asked for leavo to repair it was on simplo piti 
tion charged with having obstructed tho road and 
the crmplainant never appeared — Held that tho 
Deputy Magistrate ought to have dismissed the com 
plaint Queen r Bhoza Nath Baneejeb 

[7 W E Cr 31 

76 Criminal Proee 

dure Code (, Act V of 1698) it 369 432 and 247— 
Warrant case Dumtital for default — Pru i 


COMPLAINT — continu'd 

4 DISMISSAL OF COMPLAINT — continued 
deney Hay titrate Power of ^ An order by a Presi- 
dency Magistrate dismissing for default a caso 
nndcr t 4 0 Penal Code for tho non appearance of 
tho complamaDt is bad inasmuch as ho thereby 
applied to a warrant caso n procedure provided by 
s 2i7 of the Codo of Criminal Procoduro for sum- 
mons cases only Eam Coomae <t Nasijee 

[4 C W N 20 

70 ■ Presence of tot t 

net let — Where a complaint is preferred before a 
Magistrate and tho witnesses named by tho complain 
ant aro summoned and attend but tho complainant is 
abunt a Magistrate may if ha thinks it unnecessary 
to carry on tho enquiry m the absonee of the com 
pbunant discharge tho accused Queen x Dasoo 
Manjez 11 W R Cr 38 


77 - 


- Illegal adjourn 
mint —Tho Deputy Magistrate a order dismissing a 
eas for default (after repeated unnecessary adjourn 
ments and after the accused was put on his defenco) 
upon a day to which no legal adjournment was made, 
was set aside a a illegal Mah omed Alum t a wit. 

[10 WE Cr 68 

78 - 
iccuted 

Judge the Court were of opinion that in a caso 
where tho accused has been duly summoned or 
arrested under a warrant and is present to meet any 
charge and tho complainant and his witnesses- 
negligently fail to appear against him if it be not 
shown to the Magistrate that the caso is one in 
which he ought to adjourn tho enquiry under s 224 
Code of Cnminal I rocedure the accused person 
ought to bo discharged but also held that tlio 
question did not anso under tho circumstances of tho 
case and the caso must go back to tbo Magistrate for 
investigation Taki Mahomed Mandaz r Ivbishna 
Nath 1(ai 7 B L. R 7 

[16 W E Cr 63 
Queen r Abdul Biswas 7 B L. E., 8 note 
But tee Queen « Bhaqabati Sathban 

[7 B L. E 9 note 
S C Nundlal Sootbodhob e Bhaoieutty 
Sootban 10 W H. Cr 31 


70 


Postponement 


for further evidence — Where tho charge v.„» v „ u 
nndir a 317 of the Penal Code and the evidence of 
tho prosecutor and other evidence had been taken 
and the case postponed for the evidence of further 
witnesses which was considered necessary by tho 
Magistrate and they failed to appear an order by 
the Magistrate dismissing the case for want of euffi 
cicnt evidence was held to be legal Queen r 
Bidub Gho e 

[7 B L B 0 note 12 W IL, Cr, 27 

. “ Criminal Proce 

dure Code 1S32 s 247 -A caso having been trans 
ferred from the file of one Magistrate to that of an 
other was on the day fixed called on for hearing but 
.so was dismissed 


the comptamant not appearing tho ci 
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COMPLAINT — continued 
4 DISMISS \L OF COMPLAINT — continued 

had been sufficiently complied with end if not that 
the irregularity was cov ered by the terns of s 537 
QUEEN hltPEESS r Murphy 

[ILE,0 AIL, 660 

85 - Criminal Troce 

dure Code 1S82 s 203 — Magistrate s discretion — 
A a lure and extent of such discretion — Sufficient 
ground Meaning of— Complainant s motive —A 
Magistrate cannot dismiss a complaint tinder 8 203 
of the Code of Criminal Procedure (Act X of 1882) 
until he has examined the complainant to see whether 
there is primd facie cvidenco of a criminal offence 
In .exercising his discretion under g 203 the 
Magistrate ought not to allow himself tobe influenced 
by a consideration of the motive by which the com 
plainant may have been actuated in moving m the 
matter nor by any other consideration ontside the 
facts which arc adduced by the complainant in 
support of his complaint In the mattes op the 
Petition op Ganesxi Nabaya* Same 

[LIi R 13 Bom 500 

00 ■■ — ■ Examination of 

complainant — Dismissal without enquiry — Achargo 
of theft should be enquired into before deciding it to 
be false or tab mg steps under e 211 Penal Code 
If THE MATTER OP BlSEOO BarIK 

R0 W R, Cr 77 

07 Examination of 

complainant— Criminal Procedure Code 1S72 s 
147 —A charge of theft was preferred by the peti 
tioncr on tho 7th October 1878 beforo tho police 
who thereupon instituted enquiries which subsequently 
resulted in their finding the charge unproved Mean 
while on tho 16th October tho charge was repeated 
in a complaint before the Magistrate of tho District 
who directed the Complainant and his witnesses to 
attend cn a particular day but subsequently without 
having examined them or the complainant referred 
the matter to the Sub Deputy Magistrate That 
officer having reported the charge to be false tho 
Magistrate on the 9th November wrote upon tho 
police report which had meanwhile on the 2Gth 
October been submitted to him the following dircc 
tion n show as false On the 19th November 
a counter prosecution under ss 211 182 and 600 of 
tbc I cnal Code mu sanctioned and eventually on 
the 22n 1 May 1879 resulted in the petitioner being 
ccnvictcd. \\ bile the counter prosecution was pend 
ing, the petitioner on the 22nd April applied to 
tlic Ma -istratc to proceed with hi» complaint accord 
mg to law bnt was Informed that his complaint was 
d insstl On the following day tho Magistrate re 
r nWtt o following order — D missed in accordance 
with my decision recorded in the pol cc report under 

* 1 17 of tl e Codejof Criminal Procedure Held 
t! at tie complaint had been improperly dismisscl 
■n 1 tl t tl o order of tho Magistrate dated 23rd ; 

1 IS J mutt bo set aside l had AH r 

Nestors Nissa Bate 4 0 L.B 634 

, 03 ~T ; Hearing er« 

* w ' r initial triUotl htarma endtuce —A 
ll» e u rate ought to hear evidence In support of a 


CO JTFli A INT — c ontmued 

4 DISMISSAL OF COMPLAINT — continued 

charge beforo dismissing tho complaint A bare ss 
Bertion by an accused charged with committing 
theft of a proprietary right in tho alleged stolen 
property is no reason for a Magistrate to refuse 
to entertain the charge of theft QueeN v KaM 
Chaean Mis see 7B LR» Ap. oo 

5 C Bunnoo (Snran e Kaei CaiSitr ilisett 

[10 WE Cr., 18 

00 — — ■ Hearing «« 

dence — Dismissal without hearing t **£*#*7? 
Criminal Procedure Code {Act XXV <f dS91J 
s 270— Act X of 1872 t 209 —On the day 
for hearing a complaint of trespass and assault made 
against three persons named the complainant «P 
penred with his witnesses and tho defendants a**’ 
appeared and on o«c of them being found to bo a 
eh ild of 8 years of age tho Magistrate dismiss 
the case without taking any evidence Held 
Magistrate was in error and should not have 
missed the case merely because one defendant * 
a child Do should have followed the P™”; 
laid down in ss 2C5 and *>GG BlUsn v 

[2 B L B 8 IT .15 10 W R Cr, « 

100 ■ Examine on of 

complainants uitne*ses~-ReCord\ng •*?**£! 
Penal Code » 211 Charge under-AV^l 
Magistrate was held to have acted urcguttriy 
dismissing a complaint and directing tho " - , 
tb. complainant tinier a III ot th.Waal C» 
without recordmg Jus reasons for d ing ; 
without examining all tho witnesses ten* t m „ 
the complainant or allowing a reaimnUo um 
for the attendance of such of tho mhw" ' ** 

not present Queen c EeSRA^LaW 37 

NlSSAE II033EIN r BAMOOLAM J0 

Is the mattee or Gan<J£>o sr.ua ^ jjsO 

101 — — 

eooip/aiiwinf t ioi/w««— tnniiw* rajs of 

Code 1S09 es 193 249 -S 193 ° f _ l Jjef Ctof 
Criminal Procedure applies to «ue* u 
XV of that Code and a Magistrate 
of a case under that cliaptrr with w, 5 nOS* 
the witnesses called for the r r J„ < v2i. 1 -ji (Jr., 43 
Sahai t Muxoeui Sahai W w 

8o also uud r tho Code of IS?- 

Jiraa tout! r Dntt «™ w jb, Cr 55 

; ‘l 

102. _ , praetdtre 

com, latnanl s tc tnniee—t-n* • • 

Code isrt t 

summons t a mmi lainant even » ™ bee l* 

the char-o mi„bt have been laid »* « £ 0 f |fa» 
the first instance bnt is h« nJ M01 ine to* 

Cod of Criminal 1 roceduro to me 

complainant on oath anl r»» order, to 
Aurrn Mauouxd r Bsi» ^ ^ Cr* 30 
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COMTIj A l-N T —font muni 
4 Ill-Mlv»\L OF COM1LUNT— fenttniel 

103 . Exam i ant cm of 

Cun pi a •'•mi t w / ttet — OVir* nal Prt ctJnre 
Calc Pfl * G~—r<r Glovxb J— Where the 
Cnutnil 1 r ciduro C-d makes !t necessary fra 
Magi 5r»t Uf rc dismissing a c Largo to examine 
1 41 tie oroiLmiiit and Lu witncises it suppose* 
tint there has 1-ocn already a vnmd fee cilsc 
cut le cut and where lie complainant mates cut 
such a jnrod facxe case the Magistrate Is bound 
frsi to examine all the crmplainont « witnesses 
bef re dui lMin™ ll>e char-c Lut in a ease where 
tl ere is clearly no pnmd fane cate ratal lishcd the 
Magistrate u justified In acting und r *. G7 of the 
La 1c of Criminal 1 n-ccdnrc and in disnu sing tho 
rase at e nee Issrn CnrxDEn Chose r 1 eaiu 
Moiicn 1 slit 10 W IE, Cr 30 

Sbeenatii Mcndle r Sbeebau rsjrcT 

[21 W IL Cr 63 

104. ■ ■ ■ - ■■ Examination 

cf ccmplaxnant’t w lattice — A Magistrate is bound 
before lie discharges on accused person under a 216 
cf the Criminal F root dare Code to exa m ine all 
the witnesses and shiuld nrt refuse to examine wit 
nesses s mply because their evidence will be to the 
name effect as that already taken for the prosecution. 
Kurus 3 r Hemstclla 

HLB. 3 Cola 880 

105 Examination of 

eomplamanft «ri/se»»er — Dxteharge of executed 
without cramimny all the xetlneiiei —Before a 
Magistrate discharges an accused person under 
s -15 cf Act X of 1872 he is bound under that 
scctim to examine all the witnesses named for tho 
jirose cation, imprest v llematulla I L 21 3 
Calc 389 followed. EurnEss or India r Kashi 
[I. L. IL, 2 AIL 447 
Queen r Pabasubaua b aikab 

[L 1a. IL 4 Mad, 320 
Anonymous c5be 8 Mod Ap 5 

Kut tee Jeldhabi Snran « BnuNKcn Doyal 
[ 23 "W IL Cr, G 

100 Poacr of and 

prelim narxet to d tmittal — Criminal Procedure 
Code (1BS2) t 203 — Duly of Magistrate to era 
tn ne in Inettet for the complainant lefore dumtet 
tag complaint — When a case has n t hcen disp sedof 
under Criminal 1 rcccdure Code s 203 and the coin 
pUinaut s witnesses have been summoned the Magis 
trate u bound to examine the w itnesscs tendered by 
the corn] lament and is not entitled to acquit the 
accused on a considcrati n of the complaiuant s state 
ment alone Queen Emtoes 9 c Sinnai Gocndan 
[L L IL 20 Mad, 388 

107 Rextral of pro 

ettdingt— Criminal Procedure Code it 203 437 — 
A complaint was made before a Magistrate of the 
first class of an cfTcnce punishable un ler s of 
the Fiul Code The Ala istralc recrrdid a brief 
statement l y the c mjlainant hut did n t ask him if 
lie lull any witn sscs to cal) An rrdir was passed 
directing that a e py of the petition of complaint 


COMPLAINT — con tinned 

4 DISMISSAL OF COMFLAINT-con/.mief 
slnulJ be scut to the p licc-station calling for a rC]>ort 
on the matter and on receipt of the report tho 
Magistrate dismissed the complaint under s -03 of tho 
Criminal l roccdurc Code lhcro was nothin., m tho 
Magistrate's ordinal ordir to show that he saw 
rins n to distrust the truth of tho coin pi unt nor did 
he direct any Leal investigation to bo made by a police 
cfhccr for the purpose of ascertaining tho truth or 
falsehood of the complaint Subsequently to the dis 
missal of tho complaint the same complainant br>n„ht 
& fresh charge upon the same facts against til s imo 
persons in the satno Court and upon this charge the 
neensed were tried com ictod and sentenced Held 
tlmt the Ma„i tmto )ud not complied with the jru 
vui us of s 20- of the Criminal Procedure Code 
and cught not merely on the report he ha 1 rcccncl 
to have dismissed the first complaint under s 203 
QVEK» EU7BE33 V FunAlT 

[L L. R G AIL 85 

(<?) Eetbct 05 DlSMISSAS 

108 Dismissal for dofault in 

appearance of complainant— Criminal Proce 
dure Code t 2G9—liar to complaint lemg aaam 
made —Dismissal of a complaint under a. 209 of 
tho Criminal Procedure Code m consequence of non 
attendance of the complainant the order of dismissal 
having been passed beforo the trial commenced 
amounts to a discharge without trial and docs not 
bar tho complaint from being again preferred Ano 
T mious 4 Mod, Ap 8 

Anonymous 6 MaiL, 8 

109 Dismissal of complaint for 

default in appearance of complainant— Pre 
tidency Magistrate t Act (IV of 1377) t 12-1 — 
Inti tution of fresh proceeding t — An ordci of dis 
missal under e l''! of Act IV of 1877 does not 
operate as an acquittal Empbesj r Thomson 

[ILR0 Calc 623 8CLE 100 

110 Crtm nal Pro 

ctdure Code (Act V of 1899) it 247 437—Dismit 
sal of complaint tn a 5 Jruce of complainant in a 
summons case — Acquittal of one ofttco accused who 
alone was present — Powers to recite proceed ngs — 
The dismissal of a case and tho aequittnl of one of 
two accused under a 247 Code of Criminal Procedure 
on the ground of complainant s absence and purport 
ing to be a terminatwiu of all proceedings relating to 
that matter will operate also against a cc accused 
whose atten lance could n t be obtained and a^niust 
whom the trial did not proceed bo order can be 
passed under J 437 setting aside the order and 
directing the case to be proceeded with a-minst the 
absent accused. Panchu alias Panchanan Sj*sort 
e Qiion Mahomed Sheixii 4C W N 310 

111. • ■ -- ■ Dismissal of summary 
cose— Acquittal— Cr rai nal Procedure Code 1 Q T2 
t 212 — fhe dismissal of a case in which a sumra ns 
issues ui the first instance amounts to an acquittal < f 
the accused against whom after such an acquittal 
no further pn cecdin"s in respect of the same act can 
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COMPLAINT — continued 
4 DISMISSAL OP COMPLAIKT-confianec? 

ho taken tinder a different charge Irfan Biswas 
r Jorum Bebee 25 W IL, Cr 63 

~~ ~ — Dismissal after hearing 

evidence- F urther proceedings— Acqu,ttal—Cn 
minal procedure Code 1872 s 147 —Tho further 
proceeding allowed by tho Codo of Criminal Piece 
u.re s 147 can only be taken in eases where 
the complainant has been alone heard and not wbero 
he has had the advantago of having his witnesses 
heard In tho latter case a dismissal would amount 
to a verdict of acquittal against tho accused parties 
and render a second trial on the facts impossible 
Nityahpwbo Bub v Kaia Chand Wwi 

124 VT It ,Ct 75 
133 


Dismissal without proper 
exercise of discretion— Criminal Procedure 
Code 1872 s 208 — Acquittal — A woman accused a 
man of b eduction under promise rf mamage and 
n G< -n f0r f° r their illegitimate child 

Xho Deputy Magistrate summoned the manj but on 
the day appointed for hearing neither the complainant 
nor the woman appeared and the complaint was d,s 
missed Subsequently tlio woman petitioned repre 
sen ting her inability to attend on tho day appointed 
owing to causes beyond her control The Deputy 
Magistrate without enquiring into tbc alligation, held 

that his dismissal of the Complaint operated like an 
acquittal Held that the Deputy Magistrate though 
competent to dismiss tho complaint ought to base 
exercised some discretion more particularly under the 
circumstances detail <1 by tho prosecutrix and that 
the section (Act \ of 1872 « 2Cb) contemplated 
such an exercise of discretion Tazoonnissa r 
\V Assiii 24WR. Cr 64 

, *14. — Dismissal m exercise 0 f 

judicial discretion— Criminal Procedure Code 
1872 s 212 — Acquittal — <V\ here tho Magistrate dis 
missed a case in the exorcise of a judicial discretion 
such dismissal by s 212 Act X of 1872 has tho 
effect of an ocqmttal of tho accused person The 
Court has no -jurisdiction to entertain any application 
to interfere with the acquittal of an accused person 
except the application bo made either by Government 
or under the sanction of Government In the 
MATTER OF THE TETITIOV Or BAGTSAV 

[10 w H. Cr 52 

- Dismissal after adjourn 

ment for evidence— Non attendance of it it 
uesses— Criminal Procedure Code 1872 as 209 
212 — The dismissal of a complaint under g 208 
operates as an acquittal by reason of g 212 Codo 
of Criminal Procedure Eastern Benoae ItAixWAr 
Company V IvAltDAss DUtt 23 W R. Cr 63 

lie -— Dismissal on finding of 

no J n %'£l t J~~9 r,m ' nal Procedure Code 1872 
t „ °fl ss 2 * %o8J — Acquittal — An order dismiss 
mg a complaint under a. 2-0 of tho Codo of Criminal 

orjADCisAttMooKEitjEE 6C L R 359 

offence Dismissal on finding no 

otlence proved— Cr ion nal Procedure CothlSSS 


COMPLAINT — continued 
4 DISMISSAL OF COMPLAINT— cone?*?*? 

* 253 (1872 ts 215 216 2861 69 t 250)- 

Acquitlal —A discharge under a 250 of the Cnr.in.il 
Procedure Code 1861, does not amount to an 
acquittal Queen r IIubfershad 4 N W 23 

118 ■ — - — ■ Issue of warrant 

of arrest and not taking proceedings under it— Power 
of District Magistrate to order proceedings against 
persons against whom warrant was issued— 
ho final order of dismissal — Where there is 
evidence in any trial before a Subordinate Magistrate 
against certain persons that they have committed 
some offence and the Subordinate Magistrate does 
not think it necessary to proceed against them the 
District Magistrate cannot direct proceedings to M 
taken against them unless a final order of dism-ssd or 
discharge has been made and he considers such order 
to be an improper one Is or can he direct proceedin'** 
to bo taken ngainat such persons if they bore 00 _ 
been before the Court unless he has n moved the C«o 
for trial to hi9 own Court by an express order 5u> 
Singh v Mahabie bnon 4 C VV N.» 

B REV IVAL OF COMPLAINT 

119 Revival of proceedings - 

Criminal Procedure Code (1882) s 

posal of case — Jurisdiction of Magutra‘e ® 

an original complaint is dismissed under s -03 or > 
Criminal Procedure Code a fresh complaint « D 
same facts before tbe same Magistrate cannot oe e 
tertaincd so long as the order of dismissal is not < 
aside by a competent authority *•* 

Joqesh Chun Ira BSnttacharjee 1 1/ 21 25 C 
983 followed hoMAL Chandra Pad r t»° ■ 
Cuano Auduikabi I L.E-1 ^4Calc. 3&° 

p c vr N . 

SiMnnoo Ram Lail t Kabi ^qq 


*JhgM 


— Criminal Procedure Code (1S82) ss 423 a ' 

— Presidency Magistrate, Jurisdiction of 
a complaint was dismissed by an Honorary Mag“ 
and an application wai made to a Presidency nras 
trateon tlio game fact* and matena.li for a ires 
moss — Meld that as an Honorary Magistrate ... 
ordmato jurisdiction with a Presidency Map 
there was no right of appeal to tba Presidency £ ( 

trate from tho order of the Honorary Magistrate 
proper course would be to apply to the 
under as 423 and 439 of the Criminal P***?” , 
Code to get aside the order and direct ere in"- , 
ratan Sen v Jcgcsh Chundra B forttatVW 
I D E 23 Calc 983 approved Ftr***™ 
CAtvatnu I Z It 7 Mad 557 and Op™ 
Kumar S tt v Probod Kumarg Dassi l 
TV 27 49 discussed. GbisH ChUNDSB 

Dwabbabass Auabwabeau ^ j * 

_ 1 I TresX 

after dismissal— Criminal Procedure Cod* (P**/ 
s 203— Final disposal of cast— Application 
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6 REU\AL OF COMPLAINT -<o»U»utJ 
$ 5T* of fir Crt m nal Procedure Code —Where an 
on nnal c mplaint is h mused under r. 203 of the 
Cnm nal Pncednre Gxle A fmh complaint on the 
Rime farts e»nn t W entertained so 1 ng as tl e order 
of d vtoimsI nn tktuil by a o mprtent anth nty 
S «3” f the Cn initial Procedure C 1 lint intend 1 
to apply to a cnee which has n t been finally <1 s posed 
of Mlbatav s>rn r Joorsn CnrxDRA IitirTT* 
cnAEJEB L L. TL, 23 Calc. 083 

[1CWN,60 

122. -■ ■ - A conviction in 

*nch a complaint if entertained is (ad in law aa 
being witlxmt Juris hrtl tl ! A 11 AX ClTAHDRV I'AL 
r Corn (.hand Adhikahi 

[L L B, 24 Calc 288 
1CWN, 185 

123 1 Complaint of 

offences under tl 1S2 and 600 of the Penal Code 
(Act XL l of 1SC0J — Aeeettary tancf on not 
oltained — IT thdrawal of complaint — Discharge 
of accused — Fresh complaint lodged on tame 
chargtt— Effect of prttiou* dneharge of accused— 
Criminal Procedure Code (Act X of 1SS2J tt 243 
253 and 403 —A complaint wm lodged againet the 
accused charging him with offence* under «*. 182 
and ©00 of the Penal Code The complainant a 
solicitor finding that no lanctioij had been obtained 
ai required by s. 19o of the Criminal Procedure 
Code for proceeding with the charge tinder a 182 
of the Tenal Code applied to the Magistrate for 
leave to withdraw the complaint which the Ha 0 u 
trale granted adding to hu order the word* tccuicd 
la discharged. The C jnplalnant having *ub*c 
quently obtained the requisite sanction filed a 
fresh complaint on the same charges. It was objected 
on behalf of the accused tliat the accused had 
been acquitted under *. 218 of the Criminal Procc 
dure Code and that further proceeding* were now 
barred under * 403 The Magistrate allowed the 
objection and stopped the proceeding* On applica 
turn to the High Court — Held that the order of th 
Magistrate should be reversed and the complaint 
investigated The order stopping the proceeding* 
would be legal only If the accused had been 
acquitted by a Court of competent jurisdiction 
which was not the case as the Magistrate could not 
tafce cognixanco of the charge under a 182 of the 
Penal Code without a sanction having been pro 
rurally obtained A* to the charge under s 600 
of the Penal Code tho proper procedure in ro*pect of 
it was that prescribed for warrant cases The only 
legal order tliat could he made In such a caso was an 
order of d scharge nnder s 253 of tho Criminal Pro 
ced ire Code and not of acquittal and it was an order 
of discharge that was actually made In rb Saw 
atJDiN ILR 22 Bom 711 

124. — Cr minal Froce 

dure Code (JS82J t 203— Subsequent compla nt 
oris ng out of the tame matter — When a competent 
tribunal has dismissed a erm plaint another tribunal of 
exactly the same powers cannot rc-opeu the same 
matter on a complaint made to It Ai/mfcx Sen v 


COMPLAINT — eont nuid 

6 RE\ IV \L OF COMPLAINT — continued 


Jogeth Chandra Thuttacharjee 1 L P 23 Calc t 
J51 i anil Komal Chandra 1 al v Gourohand Audhi 
lean I L 1 24 C tic 2S6 f llowed Queen Em 
prett', Puran I X, P 9 All So) and Queen Em 
prets v Vine tan 11 eelcly holes All 189o p 8G 
referrodto Queen Lutuess r Adam Kit an 

fLL.lt. 22 AIL 103 
125 - Eetttal of 

complaint after discharge— Power of Presidency 
Mag sfraie — Criminal Procedure Cole 1SS2 
ss 403 436-139 — P instituted a Complaint of ex 
tortion In the Calcutta P lice Court against O and J? 
under t 381 of the Penal Code The Magistrate sug 
gested that the matter should be settled by arbitra 
tion and the accused was discharged on 21th Jnly 
189 l> The arbitrati >n fell through and on 2Pa applies 
tion the complaint against O and B was revived on 

Cth May 1893 Onthemattercommgbcforothelligh 

Court on revision it was found that tho offence being 
not compoundable the reference of the parties to 
arbitrati in was irregular ITeld that tho order of 
21th July discharging tho accused Was improper j 
that the provisions of ea 430 and 437 of the 
Criminal Procedure Code were not applicable to 
Presidency Magistrates who therefore can revive 
a complaint even after discharge j that the High 
Court has ample powers under tho Charter Art if 
not under the Code to revise an order reviving a 
complaint after discharge and that In tins pxrtiru 
lar caso the Presidency Magistrate had exercised a 
proper discretion m reviving the ccmplaint 
Opooeba Kumar Sett r Probod Kuitart Dassi 
[1CWK 48 
See CnAEooBAtA Dabee r Barendra Nate 
Mozoostdar LL.R 27 Calc 128 


20 Criminal Pro 

eedure Code JS82 is 203 437 and i 4 (a) 

Magistrate s order to itay proceedings against 
accused— Rental of proceed ngs by setting aside 
order staying proceedings — Judicial or executiee 
order— Order though nglt not authorised by l at0 
— Where *ub*cquent to the trial of one of *cve 
ral accused persons which ultimately resulted m 
his acquittal an application was made asLmg th 0 
District Magistrate to direct the Police to arrest the 
absconding accused and to proceed against them 
and the District Magistrate passed an order stayinv 
further procccdin s on the ground that the ens* 
against *uch accused would not stand and hi* iuc 
craaor in office made an order directing the arrest 
and reviving the proceedings against the accused. 
Held that the order staying proceeding* whether 
tho petition on which it wa* mado was a compla nt 
within * 4 (n) or not was clearly one made in (h* 
course of a judicial proceeding, and way therefore 
a judicial and not an executive order tliat it was if 
not in terms at any rate in effect an order dismissing 
a complaint and therefore it wa* not competent 
to the successor in offic to set aside tuch order of 
hu prod cessor Kamal Ch under Pal v Oour 
Chand Adhilar I L. B 24 Calc 2S<s i C IP 
h tSo h Iratan Sen r Jogesh Ch under Bhutto 
ehatyi I L B 23 Calc 953 1 C W h» o 
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COMPLAINT — continued 

6 REVIVAL OF COMPLAINT — continued 
followed An order not authorised by law cannot be 
allowed to stand whether it is for the ends of justice 
or not The original order of the Magistrate staying 
proceedings could not be set aside unless the Crown 
took steps authorised by law to set it aside In the 
matter of Quru Ckaran Aich 1 C W N, C50 
followed. Indehjit Sivan r Tbaeue Si non 

[SOWN, 290 

127 — ■ Criminal Pro 

cedure Code 1893 t 203— Power of Presidency 
Magistrate to revive a case dismissed on non appear 
ance of complainant — The Code of Criminal Proce- 
dure ( Vet V of 18DS) contains no provision which cm 
powers a Presidency Magistrate to revue a ease which 
he had dismissed for default in appeanmeo of the com 
plamant whether the order of dismissal was proper or 
not Ram Coo slab r Ramjee 4 C W N 20 

128 — - — Code of Crtm i 

nal Procedure {Act X of 1882) st So 9 B69 439 — 
Warrant case — Discharge of accused — Presidency 
Magistrate power of — Revival of complaint — 
A I residency Magistrate when ho has once dig 
charged tho accused under a. 259 of the Code of 
Criminal Procedure (Act X of 1882) has no juris 
diction to rovivo the case and therefore no juris 
diction to transfer it and the Bench to which it was 
transferred had consequently no jurisdiction to hear 
it Damini Das si t Hobby Mohan Moosebjub 

[4 C W N 40 

129 Power of Sessions Court 

to direct further enquiry— Criminal Procedure 
Code 1861 s 67 (1872 t 147 J —A Court .of 
Session had power to direct a Magistrate to enquire 
into a complaint dismissed by him under s G7 
of the old Code of Criminal Procedure or the corre 
uponding section of the Code of 1572 Asonymous 

[7 Mad. Ap 10 

ISO Striking out offence on 

list reported — Criminal Procedure Code 1872 
s 147 — A person made a complunt to the police 
that tho accused bad enticed away his wifo (a non 
cognizable offence) and committed theft (a eogmz 
able offence) The police enquired into the latter 
offence only and finding no primd facte case made 
out reported to that effect to a Magistrate who 
directed that that offence be expunged from the list of 
reported offences. Held that under tho circum 
stances there had been no dismissal of the complaint 
m respect of the former offence and that there was 
no bar to the complaint into that offence being taken 
up and proceeded with Coveenubnt or Bombay 
r Shedapa IL.Il 5 Bom 405 

13L Dismissal of warrant case 

not compoundable — Revival of prosecut on — 
Discharge under Criminal Procedure Code 1872 
*.?* s warrant case of a nature not compound- 
able under s 214 of the Penal Code was dismissed 
rr ,y ?. P^lcs coming to an amicable settlement 
Del* that the dismissal was equivalent to a dis 
ebargo under ■ ’IS of the Code of Criminal Procedure 
ana the comp sition did not affect the revival of the 


COMPLAINT— concluded 

5 REVIVAL OF COMPLAINT— coneA*^ 
prosecution if that should otherwise be thoo e M 
necessary or expedient ReO Bonn, 04 

COMPOSITION DEED 

See Peeiob A’U) Cbeditoe ** 

(I L.E., 18 

COMPOUNDING OFFENCE. 

COMPLAIHX-Rjvm^ fgJfSl 

See Cases undeb CoTOUCT let » 
IlXEOAL COMEACTS-COMPODKDIH 
CBXUI2TAL OfYESCEB 

See False Cbaege^ Calc , 7 0 

See OUABANlEE ^ n ^ y Bom . 660 

See Malicious PEOgEcnTro^ g g 

L Hardening an B 

Penal Code s 214 -The accused a 

RIO to S m consideration of his not g» ^ p{ 

against A who was charged with VM 

house-breaking by night and * t " t h ^. evcr aeqmt 

Sc*vc evidence against A who' p cn sl Cod . 

tec) Dio accused was charged under qult ul 

. 214> but was acquitted. Held 

was right. S. 214 of the the godt 

tho actual commission of an offence w 

tho person screened from P ua ‘ sh, J a jjad.. 400 

EMYEES3 C SAMIKATHA L I* ’ t 0 J 

2 Adultery-^* w,th 

charge -Mberc the hns . b “^ Lie conuwthj 
whom the accused was \ pr ««d 

adultery professed Alsu tauf J»4g« 

with tho prosecution and th ^barged the 

-fZJZ 1ZZZL 

Charge —The power given to is eon 

complainants to withdraw these P Chop Tf 
fined to cases falling for disposal aen tlJ » 

of the Cnminsl Procedure Code ^ 

charge of adultery cannot be Qczr* r . 

plainant with the Magistrates consent^ 
Gumphees _ . , 497 

4 - Emitted 

— Appeal — N charged T the chsj£ 

adultery with hu wife On “TM^wuwtted *? ‘r 
by the Magistrate the case convicted F 

if Bsions_ Court fe*,*™ 1 ,,*.!* After connctioo 


f the appeal asked f r Icavet'» «mp" ^ctim 
Md that at that stage of the css# 
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COMPOtTNDH» G OFFENCE— continued 
not be pern to * ithdraw the elm*** FitriiESS or 
India r Teootson L L. 1L, 2 AIL 330 

5 Assault — Penal Code t 214 — 

^_et trreipeet re of ntenhon — The off 'nee of as 
*i nit me a rnin and intentionally causing grievous 
hurt doe* n t consist of an act irrespective of tlic 
intention and canntt bo compounded. The term 
“assault used in illustration (b) to s. 214 of \ct 
\L\ of l c i-0 docs not mean assault as defined m the 
Code It is to be construed in its general and mori 
c nlinar r sense Qceen r Madan Monrx 

[8K W 302 

0 Chesting— Forgery—. Art X of 

16 2 (Criminal Procedure Lode) e li>S — Construe 
1 on of Art t nth reference fo Hill before tie Legit 
latere —Cheating and f T^cry arc not tffmees which 
may be lawfully o mpmnded. \\ here a Magistrate 
decid'd that certain tffcnrt* could be lawfully com 
pound d, haring regard to a Bill winch the Lcgisla 
tare Lad brcu-lit in amending ■ 214 of the lenal 
Code —Held that it was irregular for such Maps 
tratc to all jw his ilciaion to bo guided by anything 
in a Bill that had not become law and it was his 
duty to have interpreted that scctwn without refer 
cnee to merely contcrajUUd legislation In tup 
WATIM or TUB PETITION OP 1 AgNAE IIU8AIN V 

Babbass Suson LEU 3 All 283 

7 Criminal breach of trust— 

renal Code ti 213 214 406 —The offence of cnmi 
nal breach of trust under a 40G of the Penal 
Code cann t under the terms of ss 213 and 211 
of the same Code be lawfully compounded IN TUB 
MATTER OF A EETZEENCE EKOU THE CUIEP PbESI 
denct Maoisteate 0CLR 302 

Peg t Mutiiatan LE.IL IMad. 101 

8 Criminal mia appropriation 

— lenal Code t 404 —An effence under b 401 
of tlic Penal Codo is not one of the class of offences 
that may he compounded. Anontmops cabb 

[7 Mad. Ap 34 

O -Enticing away married 

woman — Cr m nal Procedure Code 1872 t 183 
— The cffence of enticing away a mimed woman 
with a criminal intent is not an offence which may 
lawfully be compounded Peq v Muthavan 

[LLR 1 Mad. 101 

10 House trespass— Criminal 

Procedure Code 1882 n 243 2o9—Cate tent up 
by police — A criminal charge under s 4-18 of the 
Penal Code having been instituted the accused was 
sent up by the police before a Deputy Magistrate of 
the first class. Previous to any evidence being 
taken the complainant intimated to the Magistrate 
that the case Lad been amicably Settled and that he 
did not wish to proceed further in the matter upon 
which the Magistrate recorded an order Compr 
raised i defendant acquitted. Subsequently the 
Magistrate of the district relying upon es. 213 and 
2J2 and proft*un a to act under a 437 of the 


COMPOUNDING OFFENCE — continue l 
Criminal Pr ccdurc Code directed the Deputy Magi* 
trite to send np the partus and proceed rcguiirly 
with the rase Held that ss 218 and 259 had no 
bearing on the ease and that the more fact of tho 
accused having been sent up by the police did not 
pre\ ent the offence which w as legally componiulabU 
frtm being compromised and that consequently tho 
ordT of the Deputy Magistrate was perfectly correct 
and legal Qpeen Emfbess r Lowab Jan 

[ILIt 10 Calc 651 

1L Hurt — Voluntarily causing burt 

— Penal Code t 323 — Criminal Procedure Code 
IS 2 / 1SS — I he offeneo of voluntarily causing 
hurt und r b 323 of the Penal Code is one which 
may lawfully be compounded and the withdrawal 
from the prosecution in such a case is therefore 
permissible under ■ 188 of the Criminal Procedure 
Code 16G1 Keg t Jetua Buala 10 Pom. 68 

12 Penal Code 

t 214— Causing grtecous hurt — Whencv er the words 

voluntarily intentionally fraudulently dis 
honestly or others whose definition involves a rarti 
cular intention enter along with a specified act into 
tho description of an offence the offeneo not being 
one irrespective of the intentnn is not one which 
the exception to a 214 of the Penal Code by 
itself allow* to ho compounded. Tho offence to 
admit of compromise must be ono m this sense irrc 
epective of the intention and it must be one for which 
a civil action may bo brought at the option of the 
person injured instead of criminal procc dings The 
offence of voluntarily causing gneiouB hurt cannot 
accordingly be compounded Beg v Jetha Bhala 
10 Bom, 68 disapproved Beg i Baeiwat 

[LL.IL 1 Bom 147 

13 Kidnapping — The offence of 

kidnapping can be lawfully compounded Queen 
v QorzE MonuN Mitteb 23W R Cr 28 

14. • Mischief— CVi mi nal Procedure 

Code (Act X of 1882) t 315— Mischief done to the 
pmate property oj a r llage Mahar — The accused 
was charged mth mischief for causing damage 
to crops which wero the private property of a 
village Mahdr The Magistrate refused to allow 
the tffence to be compounded on tho ground that the 
damage was done to a village Mah4r and therefore 
could not be treated as dama-e affecting only a 
private person as Mahar* had duties to perform 
in connection with the village Held that the 
offence was eompinndable un ler s 845 of the Code of 
Criminal Procedure ( Act X of 1882 ) as tho damage 
u as caused to a pnvate person and not to the public 
The fact that the complainant was a village Mahlr 
would not make his personal property the property ef 
tho public or even of the Mahtr community 
generally In be MOTibam 

[L Zi. XL 22 Bokl, 899 

15 — •Wrongful restraint— The 

causing of wrongful restraint to another may law 
fully be compounded Moteooeasatii Bhoomice 
r Lenaeim LvauoXAE 7 W It. 33 
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COMPOUNDING OFFEN CE — continued 

10 Requisites for 

composition of offence ml id m law — Criminal 
Trocedure Code ( Ad Y of 1882} s ,»Jj — Onui 
of proof— Wrongful restraint and confinement of 
coolies employed on tea garden — Where an accused 
person alleges that an < ffence with which he is 
charged has been compounded so as to take an ay the 
jurisdiction of the Criminal Courts to try it the 
onus n on him to show that there w as ft composition 
valid in l&w If a European British subject 
charged with tbe ccmpoundable offences of wrongful 
restraint and wrongful confinement of coolies em 
ployed on a tea garden of which he was the manager 
pleaded that the Magistrate had no jurisdiction to 
try the cases as they had been compounded by the 
complainants Tlic alleged compromise consisted 
of a Bengali paper signed by the coolies stating 
that they made razmama f compromise) of 
the case of their own accord ' and a paper in 
English Bigued by M these papers being given 
to the District Superintendent of Police who had 
investigated the complaints and who stated that 
he asked the coolies as to the contents of tho 
Bengali paper and they said that they had signed 
it voluntarily and stated its purport and that 
one of them said in the presence of the others that 
it was a razmama O one of the coolies also wrote 
on tho paper the words in Unya I will not carry 
on the case The Bengali paper was written by 
the Darogah of the police station in presenco of 
M The paper signed by M was as follows — I 
hereby agree with theso Ganjam people that there 
shall be no legal proceedings of any kind taken 
against them with the exception of those who 
have not completed their agreements Those whose 
agreements have not been completed proceedings 
will be taken against them on 22nd May if 
they have not returned to the garden before 
then Neither of the papers were explained to 
O so as to make them intelligible to him for 
though the Bengali paper was read out G did not 
understand that language G was one of the coolies 
who had completed his agreement with 3/ Held 
per Phinsep J — The compounding of an offence 
signifies that tbe person against wliom the offence 
has been committed has received some grata 
ficatiou to act as an inducement for his desiring 
to abstain from a prosecution here there was 
no forbearance on the part of M to proceed 
against G who had served out the term of his 
engagement and thorefore thcro was no con 
sidcration for the agreement to compound Hnving 
regard moreover to the ignorance and inferior 
intelligence of G it was of vital importance for 
M to show what led to tho alleged agreement and 
how it was that the Darogah was instrumental to 
it which he had not done Per Tbetelyak J — 
Compounding an offence supposes an arrange 
ment by which tho parties have settled their 

11 fferenees and in the more nsual acceptation of 
tho term implies that the prosecutor has received 
some consid ration or gratification for dropping the 
prosecution Although the provisions of the Con 
tract Act may not apply the proof of the arrange 
meat must be similar to that which the Court 


COMPOUNDING OFFEN CE— concluded 
requires for the proof of any agreement which u 
m issue and unless it appears that the partici 
were free from infiuence of every kind and wets 
fully aware of their respective rights it would m 
impossible to give effect to a so called arra® e 
ment or competition Having regard to , TV » 
that the writer of tho Bengali agreement had not 
been called and that the contracting parties were 
on the one side ignorant coolies itrangen to tae 
land and to the language in which the doeum 
was written and on the other a European of 
somo education assisted by his Bengali cler 
having also tho assistance of tho police it 
not proved that G knew what ho was about ana 

was fairly contracting Held therefore bf “s 

Court that there was under the circumsta 
compounding of tho offences with which 
chafed «l.d in law such as to 
Magistrate of jurisdiction to try them a , 0 g 
t QCEEN EMPHE33 LXj.E-.Ji > 

17 Compounding Si 

mitt al— Effect of on committal -A com ^ 
once made of an accused reraon “filing the 
the Sessions cannot bo annulled by gilts! 

prosecutor to filo a compromise OEFl rv. 57 
Sheik A ' 

.Criminal \ Tro" 

dure Code (Act V of 1898 ) * ^ V %he- 

petition of compromise *n Court— Eff ^ plain 
quent withdrawal of petition— WW™ * ^ 

ant a female had presented a petition 1 ot . 
in respect of a compoundable offence a jj Cr 

irate £d examined Fcr and .satisfied ^ ^ * 
understanding the same Held thftt .? e the recor d bat 
ordering the petition to be put up wit w ^ 

should have immediately dealt with 1 Cruninsl 
that he was under the terms of a • ^prumu* 

Procedure Code obliged toaceeP p] s ,n 

and to give effect to it Held also gg 0 f 
ant could not by a subsequent witn the 
above petition of compromise insist 
proceeding Kufluit Bewa t £. N 

is -j-rrffWT&i 

7X5£sS&£~ P iSSSS 

obj.'t tSSi fnmrf 

of such, petition —When a charge 11 * w!llf U f*" 
an accused person only of an offen ^ 
be lawfully compounded and » “ 5, put b> 

or for leave to compound the oOi operand 
the Court should allow the » prt t<* 

the offence and acquit «cuirf fjWB t!.e 

cither for compromise of or for witu B „ ori* 

case is put in the Court ought to # thcn ,«J 
either granting or rrf“*“S £ ^ordering It to 
there and should not put it oH hy ^ ^ f , oW ©« 
filed with the record to bo _.o 

the trial Mahomed Is**** N B4 S 
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Set DECTEE- ALTERATION OS AMENDMENT 

of Decbee LL.H 24 Mad, 1 
[LB. 271 A, 107 

See PiToncE Act 83 1C 17 

[LLB 10 AIL 550 

See Evidence Act b 74 25 W IL 68 
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— Effect of— 
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[I L R 18 Mad. 388 

— of suit Power to make— 

See ATTORNEY AND CLIENT 
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See Counsel LL.R 13 All 272 
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4 C W N 180 


See Guardian— Ditties and Powebs of 
Guardians 0 N "W 170 

[5W R. 5 
SVT B, 18 
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Power of Widow— Power to com 
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1 C W N 62 
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[2 Mad. 423 
I. L. IL, 21 Mad., 274 
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of Attorneys 

See Cost3 -Special Cases— Attorney 
and Client OB L.R Ap. 10 
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L L. B. 27 Calc 260 
4 C W N 208 
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1 CONSTRUCTION ENFORCING EFFFCT 
OF AND SETTING ASIDE DEEDS OF 
COMPROMISE 


1 Construction— Release— All 

present and ture liabilities —General words 
used in a deed of compromise or in a release most 
beconfincd to matters of the same nature and forming 
part of tlio transaction which thc| parties lnd in 
view Directors of the London and South W cstern 
Railway Company v Blade more LB 4 II L., 
610 followed. Neelanuhd S wan v Hamidooddin 
[LLR SCalc 578 


2 - 


— — Hindu family — 

Deed altering proper course of succession aecord 
i ng to Hindu laic — Where a dispute in a Hindu 
family as to legitimacy and the right to succession 
resulted in a family arrangement as to the mode 
i which the estate was to be held by the sons. — 
Held that sucb a dicument ought not to be con 
strued narrowly by a strict interpretation of the 
literal meaning of the words but that the object and 
general spirit are the best keys to the interpretation 
Where a family arrangement if construed strictly 
would bare given a taluk la the event of tho 
td a yuongtr Kfi Vo vath ut the lawful 
widows as should have male issue — Held that 
as such a disposition would contravene the ordi 
nary rules of devolution of Hindu property and be 
contrary to the usages of Hindus and as there was 
no mention of any change of intention as to the pro 
prictary right a construction which would postpone 
male issue to their mothers was inadmissible 
Gajapatiu Radii i ea Patta Maiiadebi Guru t 
Oajapatri Hari Krishna Debi Guru 

[8B I* It, 202 
14 W IE, P C 33 
13 Moore sLA 407 


Reversing the decision of the High Court m 
Oajafatt Hari Krishna Devi Garu r Gajapaty 
Radhtea Patta Mara Devi Guru and Gajataty 
Nuamant Patta Mara Devi Garu r Gajapaty 
Radhiea Patta NeqhiDeva Garu 2 Mad. 309 
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COMPOUNDING OFFEN CE —con tinned 
IQ - — — • Requisites for 


composition of offence rahd i» law — Criminal 
Procedure Code (Act X of 1S82J * 3J5 — Onus 

of proof— Wrongful restraint and confinement of 
eoohes employed on (pa garden — Where on accused 
person alleges that an rffencc with which he Is 
charged has been Compounded tn as to take sway the 
jurisdiction o£ the Criminal Courts tn try it the 
onus is on him to show that there was a composition 
\atid in law V, a huropcan British subject 
charged with the ccmpoundable offences of wrongful 
restraint and wrongful confinement of eoohes cm 
ployed on a tea garden of which he was the manager 
pleaded that tho Magistrate had no jurisdiction to 
try the cases as they had been compounded bv the 
complainants The alleged compromise consisted 
of a Bengali paper signed by tho cooliea stating 
that they made mzinama f compromise) of 
the case of their own accord * and a paper in 
English signed by M these papers being given 
to the District Superintendent of Police who had 
investigated the complaints and who stated that 
ho asked the coolica as to the contents of tho 
Bengali paper and they said that they had signed 
it voluntarily ana stated its purport and that 
one of them said itt the prcscnco of the other* tka* 
it wag a razinama O one of the coolies also wrote 
ou tho paper tho words m Unya I will not carry 
on the case The Bengali paper was written bv 
the Darogah of tho police station in presence of 
M The paper signed by Jf wag as fullowg — * I 
hereby agree with thcao Ganjam pooplc that there 
shall be no legal proceedings of any kind taken 
against them with the exception of thoac who 
has e not completed their agreements Those whose 
agreements have not been completed proceedings 
will be taken against them on 22nd May if 
tbey have not returned to the garden before 
then ' hi either of the papers were explained to 
O so as to make them intelligible to him for 
though the Bengali r&per was read out O did not 
understand that language G was one of the coolies 
who had completed his agreement with M Held 
per PbihsEP J — The compounding of an offence 
signifies that the person against whom the offence 
has been committed has received some grati 
Scats m to act as an inducement for his desiring 
to abs am from a prosecution j here there was 
no forbearance on the part of df to proceed 
against G who had served out the term of his 
engag ment and therefore there was no con 
siderstion for the agreement to compound Having 
regard moreover to the ignorance and inferior 
intelligence of G it was oi vital importance for 
.3X to show what led to the alleged agreement and 
bow it was that the Darogah was instrumental to 
it winch he had not done Ter Tbevexyan J — 
Compounding an offence supposes an arrange 
mCTit by which the parties have settled their 
ouUrencpj sad in the more usual acceptation of 
' ® term ’wpl c« that tl e prosecutor has received 
some con deration or gratification for dropping the 
Although the provisions of the Con 
Mot "fT 1 * 4l >e proof of the arrange 
meat must be iim,i ar to that w hich the Court 


compounding offen cfE-eowW^ 


requires for the proof of any agrceoeBt xrtkb J 
,n ‘issue and unless it appears that tta 
"ere free from influence of W “ 
fully aware of their respective „ 

impossible to give effect to a so ea e 
ment or compcsitlon Having ”8“ , y c0 { 

lliat the vrntcr of Da S»S> ‘ ,S 

been called and that the eontmcti gpi {fl (i( 
on the ono side ignorant coolies it 
land and to the language » * el 

was wntten and on the ether a Farop« ^ 
some education, assisted by hvs B ^ 

1 giving also the assistance of t &tou{ t „j 
not proved that O knew what , i, tie 
was fairly contracting t i^msfenc«« 

Court that there was under the ti ^ ^ 
compounding of the offences depi' 1 ’'® tll! 

chafed valid m law such as 

Magistrate of jurisdiction to trv ojCale..!^ 

t Queer EtipuEsa ** ** 


17 * compounding 

mittal -Effect of on corn*" tM ’ ^te to 

once made of an accused ttj 

the Sessions cannot be annulled by h ^ f Si yv 
prosecutor to file ft compromise Cr., "• 



— — ote'5'Si; 

rowpoundalle—Fenal Code CA ^ 

, 342-PeUhon for 

Object and effect of—IWy e „ framed • f}0 
of such petition — ’ Wb® * ’’SSU'* 

B»rnsed Hereon only oi 0 f rotf?™ ' 


of such petition— ^offence 
an accused person cmlj/Jt* petition of ^ iP 
be lawfully compounded .i»A a V is P£ j 

or for leave to compound the u 
the Court should allow tb^pjt jphcc 
the offence ana acquit the «« 


the Court shotun a“°" ^ lb' 

the offence ana acq»‘t the w f 
either for compromise of * jg.il e »™ ' „J 

case is put in the Court ^Application ^ 
either granting or refusing ii »e of 

there fnd should not put it eff #{ [ljC t « 

filed with the recordtobciconl p 2CP pj 

the trial Mahomed !3»Ott T r [S c Vf N 
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COMPROMISE. Ctl 

1 CO'TSTRrCTTOT Extobctno Fmcr 
CT AXD PETTTNQ ASIDE DEEDS 07 

Compromise 1191 

2. rrMEDT OX NoX rEETOEMASCE 07 

Compromise 1«0C 

3 CoMTEOMISE 07 'HTJ YNDEB Clvtt 

rBOCEDCEE Code 1507 


COMPROMISE— ronG aired 

■ — out of Court without knowledge 
of Attorneys 

See Costs -Special Cases— Attorney 
and Client OB LK Ap 10 
[I LR 25 Calc 887 
2C W N 508 
I. L. R 27 Calc 209 
4C W 35T 208 


See Decree— Alteration on Amendment 
or Decree I. L. R, 24 Mad. 1 
[Ii.lL 27 L A., 197 

See Divorce Act ss 1C 17 

[I.Ij. R 10 AIL 659 

Set Ftidixc* Act s 74 25 W R 68 

See Cases yndeb ExecctION 07 Decree— 

FxECTTIOX ox OE A7TER \OBEZMEXT5 
OR Compromises 

See SIalabae Law— F xDOvrsirvr 

[LIi.IL 14 Mad. 153 
L L. IL, 18 Mod 1 


— Deed of— 

^eePeoisteatiox Act 1877 * 17(1861 
.13) 7BLB, 107 

[2 C W N 683 


— Effect of— 

See Mobtoaoe— Tacxwo 

[I L R 18 Mad. 368 

— of suit Power to make— 

See Attorney Aim Client 

[7 Bom O C 79 

See Copksel IL B 13 All 272 
[LLK 27 Calc 428 
4 C W N 189 

See Guardian— Dctiej and Towers or 
Guardians 6N W 170 

[6W R 6 
S"W It 19 
■W R 1864 83 
lew a p c 2a 

LL R, 12 Bom 688 


See Cases tthdee Hindu I aw— TWdow — 
POWEE OF \\ 1D0W — row EE TO COM 
PROMISE 

See Lis pendens 

[I LB 18 Calc 188 
1LB 12 Mad 430 
1C WK 62 


See PLEADERS— AUTHORITY TO BIRD 
CLIENT 2 N W 149 

[2 Mad. 423 
I Ii.R 21 Mad 274 
L L R, 22 Mad 638 


See Limitation Act 1877 art 81 (1871 
art 6a) I L R lBom 605 
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1 CONSTRUCTION ENFORCING EFFECT 
OF AND SITTING ASIDE DEEDS OF 
COMPROMISE 


1. Construction— Release— All 

preeenl and fare lialilities —General words 
used in a deed of com promise or in a release must 
be confined to matters of the same nature and forming 
part of the transaction which tlie| parties hid in 
view Direclort of the London and South 11 extern 
Railway Company v Rlackmore L R 4 II L 
CIO followed NEEIANUNDSlNan v Hamidooddik 
[L L. R 8 Calc 678 


2 - 


Hindu family — 

Deed altering proper eoune of succession accord 
tng to 11 nilu law — Where a dispute in a Hindu 
family as to legitimacy and the ngbt to succession 
resnltel m a family arrangement as to the mode 
in which the estate was to bo held by the sons — 
Held that such a document ought not to be con 
strued narrowly by a strict interpretation of tho 
literal meaning of the w rds but that the object and 
general spirit are the best keys to the interpretation 
\\ here a family arrangement if construed strictly 
would have given a taluk in the event of tho 
Acath oi n younger Kin to such of the lawful 
widows as should have male issue — Held that 
l such a d spcsition would contravene the ordi 
nary rules of devolution of Hindu property and be 
contrary to the usages of Hindus and as there was 
no mention of any change of intention as to the pro 
pnetary right a construction which would postpone 
male issue to their mothers was inadmissible 
Gajapathi Radhika Patta Mahadebi Guru c 
Gajapathi Habi Krishna Debi Genu 

(QB li. R 202 
14 vr R p c 33 
13 Moore s L A, 497 


Reversing the decision of the High Court in 
Gajapaty Habi Krishna Devi Gash r Gajapaty 
Radhika Patta Maha Devi Guru and Gajapaty 
Kilamaxi Patta Maha Deti Gabu «■ Gajapaty 
Radius a Tatta Keqhi Dei a Gaeu 2 Mad 360 
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COMPROMISE— conf.niW 
1 CONSTFUCTION FNFOI CINQ FFFECT 
OF AND SETTING ASIDE DEEDS OF 
COMPROMISE-— co»fi nued 

' Agreement to re 


linqutsh claim — Continuing suit after agreement 
— Liability to repay consideration money — Where 
during the pendency of a suit the plaintiff in 
consideration of 112 000 executed contemporaneously 
a fangh kutti or relinquishment of the claim made 
by him in the suit and an lkrarnaniah or engage- 
ment to deliver in a razmamah or deed acknowled 0 
mg himself to be satisfied — Held that the fangh 
kutti and razmamah amounted to a decided 
agreement for the settlement of the action aud 
tlut although the plaintiff sued ns a pauper yet 
as it was questionable whether he should have been 
allowed to sue as a pauper and ns he had faded to 
perform his duty according to his engagement m 
cutciing up a razmamah he was liable to pay the 
consideration money of the agreement and the costs 
incurred in consequence of his unsuccessful and ap 
parcntly unjust litigation which he had instituted 
and earned on for the purpose of freeing himself 
from the obligation incurred by the fangh kutti 
Mukki Baji Awastt v Sheo Cmmv Awasit 

17WRP c 29 

4 Moore a L A 114 


Conditional agree 


ment to pay interest — Where a compromise embodied 
in a decree was to the effect that the defendant should 
pay to the plaintiff the principal auzn within a 
specified period and that if he were successful in 
another suit against a different party ho could also 
pay the interest and the defendant succeeded in his 
suit in the first Court bat his suit was dismissed on 
appeal — Held he was not liable to pay the interest 
on the proper construction of the compromise 
B OLAKEE La2£ l MAnOUED HOSSBIk EirAff 

[14 W R 63 


■ 2Ia\omedan late — 


Estate limited to take effect in faiour of a person 
after another s death — It is not consistent with 
Mahomedan law to limit an estate to take effect 
after the determination on the death of the owner of 
a pnor estate by way of what is known to English 
law as a vested remainder so os to create an interest 
which can pass to a third person before the detenm 
nation of the prior estate The parties to a sol ma 
mah or compromise were on tho one side the widow 
of a Mahomedan she being in possession of villages 
in Oudh which had belonged to him and of which 
the summary settlement of 18 o 8 had been made with 
her and on the other side two brothers alleged to 
be las sons. By the compromise which was made in 
the course of proceedings at regular settlement it 
was agreed that the widow should during her life 
time continue to hold possession and remain pro 
pnet r without power of alienation and that after 
her death tho two sons should possess cacti one-half 
of the pn perty Held that on the true construct! in 
of tl c coraprr m so the title of the sons to succeed 
was cont o~cnt upon tlitir surviving the widiw and 
that no interest 1 assed to their heirs on their deaths 


COMPROMISE— continued 
1 CO\ STP U CTI ON ENFORCING EFFECT 
OF AND SETTING ASIDE DEEDS Or 
COMPROMISE— continued 
m her lifetime Abdce Wahid Kniv r 
Bibi XL It. 11 Calc 597 

[L.R 12EA 91 


Q j- . 

fulfilment of conditions Suit to enforce— ^ sm 
for a habuliat having been brought in the IWenn 
Court a deed of compromise was filed w the suit I 
which it was stipulated that a certain sum would 
paid by the defendants to the zammdar as rent 
four hams of land including homestead after mu 
tion of names that 511.5 8 on accoint of onu abi 
ing balance and charges connected with the , 
would be paid to the plaintiffs withm a month a 
that in default the defendants would hare no p 
to the lands suicided. The defendants havin'’ “ 
to fulfil tho con htions the plaintiffs executed tbur 
dccreo and realised from them the balance * . 

mentioned and having sued them for the root 
a decree The plaintiffs then brought this “ 
recover possession in virtue of ltmann n 
land on tho ground of non futfilmc^ 9 * 
tions of the compromise The first ^ 

a decree which the lower Yppcllato Court 
holding that the deed merely impend a p »J 
a view to punctual payment. ^ W *5?‘l!v recur 
the defendants had to do w as of a mlo l k 

nag nature and no action which the w 
take would be effectual in preservu^ 1 e p ^ 
from being sued by the zamindar <-he « 
that the terms should be strictly eof 0 ^. fcnlmt 
to perform the conditions and that * lir.flOjrKD 
should bo obliged to surrender tho lauds 433 

Has hi si c IIossEIK AM 10W 

Construction 


- Penalty for non 


enforceability of compromise of suit _*«r— 
ten of grantee s family— Eeeioral of 
Appointment of receiver —Early mi im brs 
century two villages were granted ny * j. 0 f the 

of bnaganga and Guntamauaikanur to , 

Naik rolcm of Madura for the ^ 

rank and diguity of his family will j,,* X 
represented by the plaintiffs and deli , jbo 
to 23 The prop Tty was ling m*" 9 * |me 

representative for the time bcinjr ot 1 f wit 


partition which terminated u> a “ vl ,.M»anl tbs 
the corpus of tho property to bt > nai ,juirf* 

annual produce to be divisible m entered 

Subsequently m 18 7 s compromise j„tn 

into by which the parties a£r<*d {hit **• 


o of the shares out * ul ^. , “ _a .nali'Ov 1 . 
management of the estate ludins* ® lm e sol>j <ft 
sh uld continue to bo vested in the c ([,er tn'f 
to certain supervisnn on tbo part 0 . 0I1(in by the 

bers Tlie compromise was long »«*" , *n< T 

family but sa 1803 the represent^'™ infin{ , «* 
line died leaving only bis {burntf^ 

The widow os gnavdion of the eld j mted »* * 
on the management anj being r *’ 1 * * mu* ^ 

a straugcr Tho plaintiffs representing J 
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COMTBOMISE~ci>iif.»iir<f 


L CONSTTECTION ENFORCING 
OF AND SETTING ASIDE 

coin i omi^e— com »«erf 


FFFFCT 
DEEDS OF 


ir'ir raid It the rnnovsl ot these persons from 
toimaccmcht and the app intinent of another manager 
alleging both that they had no right to the manager 
at ip and that they hud been guilty of mismanagement. 
All the members el the family were made partita to 
tbc in it. Ilf Id that the compromise was binding on 
the parties and that under the compromise the 
j luntlffi had no right to j int management i and that 
the widow of the last manager should he removed 
from the managership and that until one of her Sons 
game of ace the estate should be managed by a 
receiver a] pointed from among the members of the 
family IjhuHAAAI >AIK r Bav 01»T7 TmuitAJil 
Earni Naix L L H. 21 Mad. 310 


8 ■ - — ■ — — Assignment of 

rilleyetparf of on impart If* tifafe — Afatnfeauwee 
cf a member of a junior branch of a joint Hindu 
Jam fy — ijreemeni — Arbitration award decree 
and letilemenl there on — Revenue by whom 
payable —A titukhdar owrung an impartible in 
bentance was the head of a joint Hindu family 
of which the defendant his first cousin was a 
member in a junior branch In ISCt they came 
to terms a« to tlio latter’s claims upon the 
ancestral estate A decree in that year founded upon 
tbc award of arbitrators between them declared the 
talukhdar's ownership and the assignment by 
inm of eleven villages to the junior member 
free of liability in respect of the revenue These 
terms were entered in an administration paper or 
wajib nl arz of the talnih before the settlement of 
l6b7 in the record whereof they were also entered. 
And they were referred touis aanad granted to the 
talnkhdar B hen the settlement of 1839 was in 
progress tbc profits of tho eleven villages and the 
OoTcmmcut d<-mand thereon had greatly increased 
and for this jumma the talakhdar was liable with jut 
nt>y proportionate increase of profit from the eleven 
villages In 1881 the talnkl dar sued for a dcclara 
lion that the defendant a right in the villages 
consisted only of a certain amount of allowance for 
Siam tt nance deniable from them He also claimed 
that the defendant should repay to him a sum which 
he had paid for local cesses The defence was that 
the defendant s right in the eleven villages had been 
conclusively settled m the above proceedings Held 
that by the true construction of the decree of 18W- 
wt lch was the foundation of the titlo of either party 
tho profits of tl e eleven \ illagcs belonged to the 
defendant and that the revenue was to be paid as 
between the two by the plaintiff with the enhance 
ments without benefit to him from the increase in the 
yitld of tl e land The pnnciplc of the judgments 
below was that the question to bo decile 1 was of the 
kind where the head of a family and a junior mem 
her dispute the amount of maintenance that should 
he paid But tho property assigned m this case was 
nit of tl o variable character which belonged to an 
ordinary allowance for maintenance and there was 
nothing to show that the Court* had authority to 
disturb set Hi d arrangements on the ground of their 


COMPROMISE — eonf ■ b«* J 
1 CON STItUCTION" ENFORCING EFrECT 
01 AND SETTING ASIDE DEf DS OF 
COSTFROJIIS E — continued 


being cffwuiaUy based on claims to maintenance 
The talukli was vested lit the plaintiff subject to 
the right of the d fendant to hold the eleven villages 
and as between them the former was hablo for the 
luiama and the latter for the local rates and cesses 
Loksath r Bisszssamtatii 

[LL.E 27 Calc 103 

0 — Enforcing compromise— 

Compromise of family duputei — Hindu lam — 
Agreement at to succession to property — Suit to 
enforce the agreement — Mistake tn law — In 1859 
two brothers A and B fil \1 a petition in the Collec 
toratc by which it was agreed that tlio family pro 
perty should be divided in certain shares B who 
had only lately attained his nge of majouty acted on 
his own account and as guardian of his minor 
brothers In a suit by A to carry out the terms of 
the petition B contended that undue advantage 
had been taken of his youth and inexperience tliat 
the agreement was invalid and that there was Ho 
consideration It appeared that at the time of the 
agreement there was a bond fide dispute as to the 
n-hts of the parties and no evidence of frond was 
adduced Held that the plaintiff was entitled to a 
decree Principles upon which the Court acts m 
setting asido compromises considered Ham Nmujf 
J to Sixon i re ay ag Sison 

[L L E. 8 Calc. 138 10CLR 00 


10 Bon performance 

of ceremontei of iconhtp — Allegation of breach of 
— Two brothers executed and file j a deed of com 
promise dividing between them the family property 
and a decree was passed in terms thereof Under 
this decree the elder was to hild possession of ecr 
tarn lands the rents of which were to go to perform 
the worship of the family id 1 The eider was kept 
out of posscsaiin of these lands by the younger and 
he perf rmtd the worship at his own expense and 
the y ungcr took out execution objecting that his 
brother hid v.tA pirfomid his trust ns family shebnlt 
so that he had been compelled to perform the cere 
monies at fin own expense but his objecti n was 
overruled Held on appeal by the younger that the 
non performance of any ceremonies by the elder 
brother gave hun no cause of complaint u less he 
could slnw tliat such failure was not caused by any 
d fault on bis own part Tadhajiban IIubtafi r 
T aha Mam Dasi 2GL.R.PC 70 

[II W It. P C 31 
12 Moore sLA 380 

11 Decree made on 

cotnprom *e— -Per e of judgment^ Alter ng de 
eree —The manager of the Court of M arils effected 
a compr miso with claimants on the estate a decree 
was passed ou the basis of that compromise hut 
before the parties wished the decree to be made in 
the decree Icav e was reserved to apply for a review 
if the compromise was not sanetiined by the Com 
missioncr and was prejudicial to the parties The 
comjromise was sanctioned" by the Commissioner but 
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COMPROMISE — continued 

I CONSTRUCTION, BIS FORCING EFFECT 

OF AND SETTING ASIDE DEEDb OF 

COMPROMISE — conh nut d 
whether it would Tit for benefit of minor to set aside 
compromise — Tie plaintiff a minor was as daagh 
ter and one of the heirs of A, entitled to ^ths of 
his estate Tie value of As estate was uncertain 
and depended on whether or not A had been a partner 
in business with 3T and whether or not a sum of 
R30 0Q0 had been paid by 3f to A in satisfactun 
of all claims which A had against 31 m respect of 
the estate of IT n deceased brother of A and former 
partner m tlio same business 31 having on A i 
death possessed lumsclf of all the estates of A the 
plaintiff brought a suit against 31 in which a decrco 
was made ordering an account to be taken of tho 
estate of A winch luid come into tho hands of 31 
Pending such account 3? died 'caving a will by which 
ho appointed tho son of A and another his executors 
and tho suit was revived against them In their 
application for probato they stated that tho valne of 
il b estate so far as they had been able to ascertain 
and were aware was B4 41 000 Shortly after pro 
bate was granted negotiations wero entered into 
between tho executors and the advisers of the plaintiff 
for a compromise and a petition was with tho 
concurrence of the executors presented by the plaintiff 
to the Court asking for its sanction to the terms 
agreed upon by the parties which were that the 
plaintiff should reeeivo R20000 in full of all 
demands and R5 000 for her costs of amt This 
petition took as the v&lno of M s estate the amount 
stated by tho executors in their application for pro 
bate and stated that tho value of A s estate in caso 
the above mentioned payment by 31 was proved 
would bo J130 000 and in case it was not proved 
then a moiety of the estate of 31 and that con 
sidinng tho difficulties the plaintiff had to meet m 
proving her case and w ith a view to put an end to 
further trouble litigation and expense the above 
terms had been agreed to on her behalf These terms 
of compromise were sanctioned by the Court on tho 
11th September 1876 Shortly afterwards further 
property was discovered belonging to tho estate of 
31 Tho plaintiff brought a suit against the execu 
tors to set aside the compromise allowing that the 
terms had been accepted by her on the faith of tho 
xepTtMTAtfhon mahe by Van executors m then wjrpVi 
cation for probato and charging them with wilful 
and fraudulent concealment There was evidence to 
ehjw that some of the property subsequently dis 
covered was such that the defendants as executors 
ought to lmi o known, even if they did not of its 
existence at the time of the compromise Meld 
that even though the executors had no such know 
lidge and there was no actual fraud yet there was 
such culpable lgnoranco and neglect of duty on their 
part ns to amount to fraud and carry With it the 
consequences of knowledge ) and as the compromise 
bad in consequence been entered into by the parties 
and sanctioned by the Court under a misapprehension 
of material facts the plaintiff was entitled to have 

II o comprtmise set aside and the parties restored to 
llinr rtglt* in the former suit at the time it was 
effected, ler PosnrBX J — In cases where the 


COMPBOMISB — continued 
I CONSTRUCTION ENFORCING EFFECT 
OF AND SETTING ASIDE DEEDS OF 
COMF1’ 0MTSE — continued 
sanction of the Court is required as where there u 
an infant concerned each party is bound to see that 
the materials on which the sanction of the Court is 
asked for arc unimpeachable Per Fomitei J — 
Quart — Whether in this suit if the questions were 
found to arise it would bo necessary f<-r the Court to 
consider whether it would be for the benefit of ta® 
minor that the compromise should be aside Per 
GABrn C J — Semite —Even if it only appeared 
that tho compromise had been entered into and » nc 
tioned nndcr an entire mistake of the parties and of 
the Court with regard to the subject matter of 
agreement it ought to be set aside under t 
of the Contract Act Per Gabth C J - In 
stantivc suit by a minor to set asido a compro 
made with tho sanction of the Court obtained J 
fraud or mistake it is not tho province of The l 
to enquiro whether it would or would not be w 
benefit of the minor that the compromise 
set asido though it might be otherwise on an spP 
cation for review to the Court which grant 
sanction SoeoKov « Ahoool Azeez 

[XL R 6 Calc, 687 6C L R »» 

22 — — — Party sulseiven<hl 

found legally entitled t ono th i , 
made on behalf of minors -When parf.es 
a compromise or family arrangement in o . 
avoid litigating the qu stion as to whether one o 
parties is ontitled to certain property <» n ,j 
compromise will not bo set aside altbouga 
ei entnally turn oot that tho party taj-wg so ^ 
under the compromise was »n reality leg* J ^ 
to nothing But where such o e^mpro on 
alleged to have been entered into by ® , a0 

behalf of two minor sons on the ono — -emir to 

adult member of the family on the otbe gr # 
give tho latter more than had been J ImnwrWS® 
judicial decision it was held that tbo P , 
vas not binding on tho minors „ j, _ 311 

r Gphuav SnnwiVAS * 

- around for *‘ l . 

— Estop ? 1 

ipromwob 

a new contract entered into the promisor Urt^P^ 
from pleading illegality or absence of “ oT it 
for the new contract the real consul pfC j,ve 
being the withdrawal of tho chum itst •oect**' 

of the possibility of ,t. *titi»d 

fnl issue The new contract can only » T. ia 
on the ground of fraud such as want of qnrt 
making tha chum compromised. ' in TtaWL., 30® 
XA1> v Dalsdeh Vabajial 

Ground for tetl .* 3 a 

deed -A deed of partition W*c« by , 
brothers basol on a compromise of suit nu ^ ^ 
decree of the Snddcr Court «oJ paK**® ’ » 
litigation prevnusty entered bytb *nS 

not bo sit asido without strict pf°“ , mini® 1 
precipitancy of the settlement, moqual y 
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COMPH OMISB— c gnt meed 
\ CONSTRUCTION ENFORCING EFFECT 
OF AND SPITING A^IDE DEEDS OF 
COMPFOMIsE — concluded 
comma or fiuntL DET’CABATt Scran c Mod 
*AEA r« Sfxas 

[3 W XL, P C., 61 7 Moore sLA 311 

155 • - Effect of tetltni 

at de compromise on right of appeal —In a »nit 
brought on behalf of an infant daughter by h r 
mother as gnardian a decision was given partly f r 
and partly a~ain* the defendant who thereupon filed 
an appeal which he aftTwards withdrew in aecord 
ance with the terms of a compromise purporting to 
have hem made with the m thcr anil daughter 
Eubaxjnentlv at the suit of the daughter the com 
promise was sit a ide as fraudulent and c< Jlusivi 
and a renew of the original decision, in to far as it 
was adverse to the plaintiffs interest was allowed 
The defendant then applied that bis appeal mi ht be 
revived bnt hi* application was rejected by tho 
Hi e h Court on the ground that he had deprived 
hunself of hu opportunity of apreal by Ins own 
fraudulent conduct. Held by the Judicial (kmmit 
tes that the iffcct of setting an le the c mprcmue 
was to remit both parties to their ordinal npl t» aud 
that if the plaintiff was to bo allowed to be heard 
against iu muvh of the original judrtnent as was 
unfavourable to her the d -fondant must similarly be 
heard a^inst ai much of the same judgment as was 
unfavourable to him KnaroonoOMssA r TorsnaK 
JBHA5 I LR 2 Calc 104 20 W R 30 
[L R 3 I A 291 

29 Suit to *et aside 

compromise — Set ff — Equitable defence — D was 
the manager of a reh wus endiwment called the 
Cbmchvad Ssnsthan On hu death in 1852 disputes 
arise between C and O- rcvardin,, the management 
of the aansthan each claiming to be the heir and 
successor of J) After a 1 mg litigation they entered 
iuto a c'impromise in 1801 by whiih a portion of tho 
lsnsthan property consisting of certain mam ' ilia cs 
lands and varehasans were assigned to O aud C 
was left in charge of tho rest of the aanst) in pro 
perty t getber with all the rights privileges and 
man pans enjiytd by the hereditary trustee of the 
cnlowment In 1836 by a decree made in a suit 
called the Chanty suit C was removed from his 
off ce and the plaintiffs were appointed trustees 
iu bis j lice Iu 1889 the plaintiffs filed the present 
suit to set asid the c n) promise of 1881 and recover 
back the sanstlian property assigned to Q under 
that c mpioraise O pleaded by way of set ff or 
equitable defence that if tho pin itiff were at 
liberty to eit asid the compromise they were bound 
to restore to lum in hen of the trust property 
assigned to him under toe compromise certain pnvai 
property bcl ngin^tohisad ptivc father which he had 
gi vcD up Held that O could not claim as » sit off or 
as an equitable defence to recover from tho plaintiffs in 
question the private property there being nithuig in 
the compromise to show that there was any exchange 
of private property for trust property DitEndibij 
C liXESS Dir r Gisesii I I. R. 18 Bom. 721 


COMPROMISE -so*/, heed 
2 REMEDY ON NON PERFORMANCE 07 
COMPROMISE 

S7 — — Effect of non performanflo 

in accordance with compromise— SW to e» 
force compromise — i compromise entered into in a 
former suit no fraud bemg alleged is not annulled 
by non performance by cuo of the parties The 
other parti u may sue for its enforcement but they 
cannot revert to their original right Ran SAMAI 
SrrOa c Dhcnookdhabee SioGh I "W R, 280 
28 ■ — — Suit to enforce 

compromise — Eecirol of original right — A compro- 
mise must he treated ns f» new and positive 
contract A breach of its stipnlati ns may be 
ground of a suit for its enforcement but not for a 
revival of the original ri-ht BiSEC-r CooifAB 
Rot c IlDBiSn Cdundee Deb Rot 2 W R S09 
20 ■■ — Profit* of land 

— tVhcre a compromise was made that any deficiently 
in the plaintiff s seer land was to be mad up of 
assamee land and if that were insufficient from the 
d fepdant s seer land but the compromise was not 
acted on and the plaintiff was unable t> make up 
the deficiency — Held that ho u as entitled to recover 
profits from the defendants in proportion to tho 
deficiency in his seer laDd If id AT or OOLEAfl t 
DoosncnOEE Bai 2 Agra 204 

30 Rental of on 

ginal right — Suit to enforce conditions broken — 
Held in accordance with a ruling 0 f the Calcutta 
IIigli Court and m contiavention of a ruling of the 
late Suddcr Court in 1850 that when a compromise 
I has been effected and a party allowed to withdraw 
Ins suit under the provisi ns of s 98 Act VIII 
of IS 9 if the compromise lias not been acted upon 
the plaintiff is restored to his original right of action 
On the contrary if acted on either m whole or in 
[ rart the J la utiff cannot be re tored to his original 
right of action but may bring a suit for tho per 
formance of the comhti n uncnnph d with Held 
also where a compromise is file l in Court and a dc 
cr e passed in accordance therewith such decree mush 
be first set aside before a second suit can be br ught 
on the oil mal cause of action Ameer Beoem i 
Noob BEOF.it Agra FBI 

3L — Comp ro”> te after 

decree — Denial of comprom se in execution of de 
cree—Vi beie a compromise is set up and disavowed 
by one of the alleged parties theieto the other party 
cannot by an application iu the execution depart 
ment relying on the compromise arrest the execution 
of the decree U hatever ri_liti may exist under the 
com pr mue must be cstabli hed by a new suit 
Jueadoo t HiMirrr 3 N TV., 01 

33 — - - Compromise 

pending appeal — Where a siletmmah wa* based on 
the conditi n that the defendant should at once 
withdraw his special appeal but instead of doing an 
he went on with the appeal and eaused notice to be 
served on the pUi itiff aud the plaintiff ne vudty 
appeared and the special appeal would have come on 
for hearing but for the accidental absence df the de 
fendant s pleader on the day of heono- — field that 



( 16H ) 


DIGEST OF CASES 


{ 1512 ) 


COMPROMIBL — continued 
3 COMPrOMISE OF SUITS UNDER CIVIL 
FKOCEDUPE CODE — continued 
statements appareLtly fav ourable to the plaintiff i 
case the pleaders for both parties signed and pre 
senteil to the Court a petition that if upon a particu 
lar bond in the witness pesacssmu it should be stated 
that the money w as receiv ed through the defendant 
the Court should decree the suit otherwise the suit 
should be dismissed Meld that this nrrangment was 
not an adjustment or c in promise of the suit within 
the meaning of s 375 of the Civil Procedure Code so 
ns to d tommo the jurisdiction of the Court and 
necessitate its passing a decree according to the arrange 
ment Mchamjiad Zaiitje r Cheda Lai* 

[I. L It. 14 AIL 141 

43 - Assignment of interest 

pending suit — Civil I roetdure Code e 37 a — 
Ihe cases of assignment creation or devolution ’ 
of any interest pending a snit contemplated by 
s 3/2 cf the Civil Procedure Code are those in 
which the persou to whom such interest has come ' 
is arrayed on the same side in the suit as the person 
from w hom it has passed Held therefore that a 
compromise in a suit for land between the plaintiff 
and one of the defendants whereby the latter con 
sented to a decree being given to the former for half 
the land was not a case of assignment of an 
interest in such land within the meaning of that sec 
tion Uadha Pbasap faii>on r Rajevdba Risiiobe 
fciNon I L R 5 All 200 

47 Civil Procedure Code 

1882 b 376 — Agreement to compromise suit — 
Subsequent disagreement — Application for decree 
«n terms cf agreement— After the hearing of a 
suit had begun the plaintiffs and defendants came 
to an agreement by winch they settled all the 
matter* in dispute between them in the suit The 
agreement was in writing and dealt in one clause 
with the dispute the subject matter of the suit and 
in a second clauso with another dispute of long stand 
lug bttwc n the parties With which the suit had 
nothing to do The plaintiffs subsequently objecting 
to consent to a decree being taken in terms of the 
first clause of tlic agreement the defendants took ont 
n rule »nj! calling on the plaintiffs toshowcansewby 
the agreement should not be recorded in Court and 
why the Court sh uld not pass a decree in accordance 
therewith under the provisions of s 376 of the Civil 
Procedure Code {Act XU of 1882) The rulo was 
argued on affidavits on cither side the plaintiffs 
objecting that the above section did not apply to such 
— a case ns this and that in any case tbo matter 
could not be decided on affidavits but evidence must 
be gone into Held that s 375 gave the Court the 
power to deal with such a case as this in the manner 
required aud that this was a proper case in which to 
txercisc such a prwer and that in the circumstance* 
of tliscnse no definite procedure having been enjoined 
by t! c Code the matter mi '•lit pro] crly be decided on 
nil! lavits 1 ul made absolute accordingly 1 BT 
TOSSEV LAUI r 1 COEIBAI 

[XIi.lt. 7 Bom 304 

Content t t/A 

drawn before de ee — Uy an agreement made in 


COMPROMISE— continued 
3 COMPROMISE OF SUITS UNDER CIVIL 
PROCEDURE CODE— cosfmueif 
wntmg before the hearing the p*rtie« to a *®>t 
entered into a compromise by which the P“L 
agreed for consideration to withdraw the saw > 
the case came on for hearing plaintiff refused to 
fil his promise The defend nt having produc'd m 
agreement the Munsif held that it must be e 
and dismissed the suit On appeal the 
Jndge held that the agreement could not be treatw 
as a compromise as the plaintiff did not consen 
remanded the suit Held that the agreement couM 
be enforced Bvttonsey Zaljtv Poonbai i 
7 Bom 301 approved. Ej" B K £' 463 

49 J Vithdraical 

from compromise— Agreement of 
compromise — Appeal — After suit by thepls.^ 
tiff against several defendants one of ® >nto 
an infaut a petition of compromise entered 
between tbe adult parties was filed m bom 
petition stated the terms of ajrangement ww “ q{ tta 
an application would be made by the to 

minor praying the Court to allow the 
to be earned out on his behalf Ten 3 defen( j. in t 
petition of com] romise was filed the _ urt 

and tbe plaintiff presented petitions that 

withdrawing from tbe compromise a P * „j? pre- 
lim suit sheSld proceed The second defenda^Pjj 

sented a petition praying that tl1 ® c ° to >** 

be reeirded and a decree passed * .„ cCWl th 
terms The Court made a decree in ® ‘ Tbs 

the prayer of the second flefendau • PjJ j 
first defendant appealed Held tha , {ho 
aud that the lower Court was wrong iu*“ . rfen i,of 
compromise at the instance of the * pmced."® 
i>emble -That « 375 of the Code of <*"£**.» 
merely Covers cases m which * U on t aid 

to hare tho terms entered into ca p oor l fit 
judgm nt entered up Buttonseu ZaJ ' g^piKl 

JL1 7 Bom 304 questioned. R AEA 
Debi r KraiAB Dubmve j 250 

jgreem/et 

gutting a su, (-Subsequent ^/f^LheS t° 
parties— Application bu one of t* f ^ c.vil 

record the ^reement-^AcTB 37S ■ * ^ to 
Procedure Code (\1V of 188-) * b 0 mad® 

record an agreement adjustmg a *uit „ f tha 

.Uboagi tom *j>“8 « ’™ w * 

parties Cither denies that it "“*. »« to it* cP 

to withdraw from It or otherwise object, rf 
firccmcut The Court bemg dready tb« 

suit which Is adjusted tbe •PPj‘“ t "“ t bst suit • nJ 
alleged agi cement is a proce«““K --^cding 
the Court in connection with that P«^ ^ j t a» 

aar.lv has all tho powers and to 

the duties which appertain ^ it » ^ lU flj 
other questions arising in any g 

jm. ' 
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COMPROMISE-eo../ l ..*e-f 
3. COMWt OMI s F OF SLITS UNDER CIVIL 
IIlOCFDirF CODE— tomhmmtd 
6L ■ — Suit to enforce 

compromise — Deet of centprom te liimtinLthty 
ner deuce tf—BtgetlmUon — The plunliff bn ti"ht a 
suit to rcotver a certain jote The nit wu eompro* 
mix'd t! e defendant agreeing tn give op a moiety rot 
e nty f the j >tc in dial nte but also e f another jotc of 
wlirb Ic had disi»V'«*s«l tie plaintiff It an 
further agreed tint the plaintiff would be entitled to 
bring a fresh «uit for the recovery cl the latter goto 
if the dcfcti lant fail'd to carry out the agreement 
The plaintiff wu obliged to bring a frcali »mt anil 
loth the lower C<nrt» held that he was entitled to a 
decree On appeal by the defendant — Held that 
the lower Court* were n ht in decreeing the suit 
there being n thing in * 37o tf the Civil I roccdure 
Gde to prevent the compromise from being enforced 
JI*U furl ter that it was nrt nccce ary that the 
deed of compromise *hi uld be rogi tend in order 
to make it admi nble in evidence Orm htBiiv 
Das r Duota ‘•C5HAHI Debta 2 C "W N 603 
62. — — Compromise i ot 

in terms of plaint — A decree should not be passed in 
terms if so mpj-mise where the latter d .ea not give 
to the plaintiff any « f the reliefs claimed in the suit 
and deals with matters not firming the subject mat 
ter of the suit Lp> n sucli a compromise being pre 
i cut id the G urt should inform the parties that its 
terms cannot be embodied in a decree and if it appear 
that the compromise was arrived at conditionally 
upon its being incorp inited in the decree the suit 
should be proceeded with. Murnu V Xjata Raohu 
vatha Udataba Tetae r Thavjjatabata Tam 
BIbaw I L.R. 22 Mod. 214 

63 P spult at to 

factum of compromise — Order dismissing tut/ in 
consequence of alleged eompromtte — Appl cation 
to II gb Court by rent on petition under i 622 — 
II gt t of appeal against order d smtssiny tail — 
Acceptance of civil revision petition at appeal on 
Co rt fee being paid —During the pendency of 
au appeal in a District Court a petition was filed by 
the pleaders of the ilaintiffs anil defendants in the 
suit pray W" on behalf of their clients that tho 
case might be struck iff the file on the ground 
that the matter in dispute had been compromised 
Two of the plaintiffs then filed a countcrpctitnn 
d nying that a cimpromise had been arrived at 
and praying that the appeal mi ht be heard on its 
merits The Di tnct Judge after some intermediate 
orders struck off the a| peal as prayed in tl c petition 
The two plaintiffs preferred a civil revision petti n , 
to the Hi h Gurt whereuion it was objected that 
the petitnu could n t bo entertained as an appeal lay 
against the ord r of tl e Distn t Jud c e inasmuch as 
it waa not a decree hi pursuance cf a coniprom se ' 
under s 37o of the Code of Cn il I rocednre but au 
i rdcr j assed on a dial utc as to whether a c mpr mise 
had in fact been arrived at Tho pctiti n had 
been presented withm the time allowed for appeal 
Held that inasmuch as the p tition imp ached 
the alleged com) romise as n t being a lawful 
,£u»pn inis* an apjial Ivy against the order of 


COMPROMISE— eonfmneif 
3 COMPrOMISF OF ‘iUITS UNDER CIVIL 
rrOCEOURL CODE— continued 
the District Jud o i but tl ut the pctiti n mi„ht be 
treated as an nj i>cal on the Conrt fee being paid 
Hahomel TTal iluld n v llaktuan I L 1 2o 
Calc "o7 at p "73 ^herc a party to a suit 
impugns an alleged agreement or compromise by 
which he would be b nnd the C urt must satisfy 
itself by cvidincc that the u 0 roement or c mpr< mise 
is a law lul oucan 1 that its terms have been consulted 
to by the parties 1 1 the suit before it can proceed 
under • 3/5 of the Code of Cull Pr ecdure to record 
it and pass a decree in accnr lance therewith Sri 
DUAJIAN SOilATAJIFAD J PCBAMATirAN bouAVAJr 
PAD I L R. 23 Mad. 101 

54. Power of Court 

to refuse to record compromise too faiourahle to 
one parly— £ho terms of a 3/5 of the Civil 
Procedure Codo ( \ct XIV of 1*82) are imperative 
and a Court emu t refuse to record a lawful agree 
ment of eompro mise and to pass a decree in acccrd 
ante therewith merely because in its v lew it is too 
favourable to mo of tho jaities JIotibam Bax 
KB isnifA Baxmavb r Zesu 

[I. L. IL 22 Bom 238 

58 Compromise made 

notv ilh stand mg d ssentofcl ent — Counsel spo ere 
to comprom se — Consent de ree set aside — Winre 
counsel after consulting with his attorney and client 
as to the a Disability of e mpromisingacase and after 
receiving instruct! ns from tho att mey to d> the 
best he eould fir his client compromised the case 
notwithstanding the express prohibition of the client 
and the client befoic the cons nt d crec was drawn 
up notifi d ber dissent t> tho other side —Held that 
the cmscnt drcric must bo set aside Caubisov r 
Rodrigues LL 11 13 Calc 116 


68 Compromne ex 

tend ng beyond the terms of the suit — Compromise 
Mod fication of terms of — The only compromise 
which a Gurt can in any case be bound under a 37o 
of the Code of Cn il Pr ecdure to enforce is one 
which adjusts w holly or in part the suit matters 
go u<* beyond the suit cannot if included in a com 
promise be so enforced A Court refusing to grant a 
decree on a compromise going beyond the suit cannot 
however grant a decree modifying the terms of the 
proposed cimpromise but must leavo the parties to 
pr ceed with the suit as they may be advised 
Fajaleii Au Mia ii t Kamaeuddin Bouta 

[IL.E, 13 Calc. 170 


isomprom ise ex 

tending beyond scope of suit— Appeal— Form of 
decree on compromise —In a suit for the partition of a 
zamindan the parties effected a compromise in writing 
which provided nfer aha for certain relief* which 
c uld only have beeu given by the Court in a suit 
based upon a different cause of action The compn, 
m se waB presented in Court and a decree was passe 1 
embodying the whole of its terms Held fl) that an 
arrest lay against the decree (•>) that the decree 
shiuld Jiave been passed in tla terms rf *u C h of 
tbs provisions agreed upon as related to relief which 
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COMPROMISE — continued \ 

3 COJIPROMISF OP SUITS ULDER CIVIL i 
PROCEDUPE CODE— continued ! 

tlic Court could have given in the suit (3) that the 
decree should be modi tied accordingly 3 enxatappA 
Natanot v Thihha Layaotm 

[L. L IL, 18 Mad., 410 

B8 Recording com 

promise — Agreement made out of Court and com 
prising also matters not the subject of suit — Held 
by the majority of the Tull Bench Maclean C J 
and Trevelyan and Banerjee JJ (O Kinealy and 
Beverley JJ dissenting) that where the parties 
to n suit have by nn agreement adjusted the subject 
matter of the suit the Court can by an order made 
m the suit under s 375 of the Code of Ci\il Pro 
cedure direct such agreement to be recorded and make 
a decree in accordance therewith even if one of the 
parties to the agreement object Held (per 
O hraEAXY and Beverley JJ) that the Court could 
n- t make such an order the case not being one to 
which s 376 applied Ter OTvinealy J — Tho 
High Crurt on its Original Side exercising the eqm 
table jurisdiction of the High Court of Chancery, 
would not on a contested motion givo a decree of this 
nature Per Beverley J — S 375 only applies 
to cases where the adjustment or satisfaction is made 
in Court and should not be extended to cases adjusted 
out of Court BnojoPURiAnn Sinita r Ramanatk 
Gdose L L. R. 24 Calc 908 

[1 C \V JV , 697 

69 Agreement to 

compromise appeal — Petition to Court by both 
parties — Consent toi hdraten before decree bg one 
party— Remedy— Transfer of Property Act s 59 
— Charge on immoveable property— Oral agreement 
as to terms of compromise of suit — Terms of com 
promise in dispute— Proof by off davit and further 
evidence- Procedure — The parties to an appeal in 
which an issue had been remitted for trial to the 
lower Court having presented a petition to the lower 
Court stating that the suit had been compromised 
and the term* of the compromise requested the 
lower Court to move the App Bate Court to pass a 
decree in accordance with such terms Before a 
decree was passed one of the parties objected to the 
compromise being accepted Held that it was open 
to the Court such objection notwithstanding to pass 
a decree in accordance with the agreement Pulton 
sey Paljt v Poonbai IPS 7 Som 301 and 
Karupppan v Ramasami I L S 8 Mad 482 
followed Hara Sundan Debt v Kumar Dukhmes 
sur Malta J L P 11 Calc 250 observed upon 
An oral agreement by the parties to a suit that a 
decree be passed creating a charge on immoveable 
property above H100 in \ aluc is not rendered mopera 
tive by s 50 of the Transfer of Property Act The 
parties to an appeal applied to the Court to pass a 
decree in accordance with the terms of a compromise 
an! before decree was passed one of the parties 
object! 1 t sucl decree being passed on the ground 
that certain ond ti as precedent to be performed by 
the ether party had not been perf need The Court 
(tl is bong d ni 1 by the other party) call el for 
art davits In 1 roof of the terms of the agreement cf 


COMFRO MISE — continued 
3 COMPROMISE OF SUITS ULDER CIV Ik 
PROCEDURE CODE— continued 
compromise and these being found not to be so® 
cicntly conclusive directed the lower Court to ts 
evidence on the point Apfasami p Mankay 

(L L. R 9 Mad 10d 

00 Civil Proctdtirt 

Code s 577— Unverified solehnamah- ,Cw«“ 
decree— Appellate Court, Power of— Whne » 
application purporting to contain the terms ofac 
promise was presented to the Hi-b Court by one 
of the parties to an appeal before it hut 

so called solehnamah being sent down to 
Court for verification it was found tliat t 
anco of the parties for that purpose couM «*» » 
procured. Held that the High Con Coda 
justified in passing a decree under ^ 677 of to 
of Cml Procedure in accordance with the 
the unverified solehnamah Ba'WHC 350 

MorammeP TaqcI L K R 

01 A"!, 

in, wrf-lW »/ Ccnrt ll II 

agreement having been made—Seftre lice vj . 

arbitration — Award -The plamtdf sued the deOT 
ant to recover certain property of 
he had taken possession Subsequently the . 

m difference in tbe said suit ^*5® „ An award 
submission paper referred to arbitration tll0 

was made ordering tbe defendant to paf B 
plaintiff R6 000 and cancelling ««*““ sec 
also decided the claim of the phinbtt t 0 ^ ^ 
ments which was a matter not “ c , re f mc J 

submission paper but had been verb By The 
to the arbitrator in the course of the wbitraW ^ 
plaintiff now applied that the subunssi , ul t 


under s 375 of the Civil Procedure Code t^,,, 
of 188”) or in the alternative that the «™£ {ed l6e 
be filed under r 5-5 The defend award- 

agreement and denied the validity Code 

Held that under s 375 of the whether 
the Court had jurisdiction to detenn {Jj# 
as a fact the alleged agreement bs , been 

has been made and if it was f * slioald be 

made to ri cord it Whether that ; ( ,y f or 

tried on affidavit or by oral evidence i > ’ 
the discretion of th Court The {be sat 

holding that the amt had been / filed and 

mission and award ordered the «m „ rt ber that the 
the adjustment recorded Held fa . 0 „ 0 f the 
Court could make no order as to to th* 

award which dealt with matt* 1, n Ucatl > n 

aubject matter of tbe suit, A WT* . orD amcnU- 
ehould be made with regard to tlie 
Sawibai r Przmji Poaoji R 20 Born 304 

r.«r 0 'ey* 

62 . — — — ‘ . allele 1 

to frame additional issues as to <>» “ •£ e f these t 

mile ejected subsequent to the to 

—The Cinl Procedure Co-1 » 375 j to «® 
meet cases where the 

promise subsequently fall out lo ita** 

has power to frame an additions 
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COMPROMISE — cont ««f 
3. COMrrOMI«K OP SUITS UNDER CTN IL 
PrOCEDURE CODK-*o»/ii»«r<f 
whether a lawful compromise has been effected 
between the parties subsequent to the Institution of 
the suit. Apfasami Nayakan r \ abadachabi 

[LLH 19 Mod., 410 

03, — — ■ Tremfim of 

decree — Cr/mfromitt «n execution of decree — Fsfop* 
jyl — C ril Procedure Code it 2o7A 64" — 
Alth ugh » Court executing a decree is bound by 
the terms thereof and cannot add to or vary or 
go behind them the effect of s 37w read with s C-17 
of the Civil Procedure Code u tbit when a decree is 
put into execution the proceedings taken therefor 
amount to a separate litigation m which the partica 
can enter into a compromise much in the same 
manner as in a regular suit ‘'nch a compromise 
does not extinguish the decree and the Court exe 
cuting the decree is bound subject to the conditions 
indicated by 8 376 to give effect to the compromise 
In execution proceedings the word suit in r Sea 
must with reference to s G47 be read as meaning 
execution of decree By reason of the words in 
8. 3"5 lawful abetment or compromise the pro vi 
sions of 8. 2.>7A become applicable to such a case 
and so 1 >ng as the requirements of that aecti n are 
satisfied, tbe c m promise become a part of the decree 
rtstlf and— at least as between the d cree holder 
and the judgment-debtor — can be given effect to in 
execution of the decree AVhen such a compromise 
has been duly made and sanctioned by the Court 
executing the decree neither the decree-holder nor 
the judgment debtor can resile from the position 
assumed by them in the matter of the compromise 
Even if such a compromise bus been irregularly sane 
timed by the Court executing Ibe decree— the 
irregularity n t amounting to want of jnrisdic 
tifn— the compromise must take effect until the 
order sanctioning it is set aside and until that hap- 
pens the parties are bound by it in all pr ceediugs 
relating to the executi n f the decree and where 
they have acted upon it they are estjppcd there- 
after from question ng its validity Sit a ram v 

Basralh Bar I L R 5 All 49~ i llowed Bern 
Rat v Ooleal Prat d I L R 3 All 5So Tam 
Lakfian Raix Bakhtaur Tax I L R 6 All 623 
Fateh Muhammad v Gopal Bat I L P 7 All 
424 Oanya v Murlxdhar I L. R 4 All 240 
Sheo Qolam Lai v Bern Prosad I L r 5 Calc 
27 Lak shmana v Suk ya Ba I L P 7 Mad 
400 lella Chet ft v Munisamt Redd • I L P 6 
Mad tOt Fitan v Attorney Oeneral of Otlral 
tar L P 5 C P 616 and Sadama r Hat r 
Ramaltnya Ftllat L R 21 A 219 referred to 
Muhammad Suxajman e Jjjukbi Lax 

[I L.R II All 228 

04. Refund of Court fees— 

Power to remit feet — Cirif Procedure Code 1S59 
t 9$ — S °8 Act \ III of 189o was applicable only 
to mofussil Courts and a J odge exercising tbe ordinary 
original juradicti m of* the 11 1 h Court ha 1 no pow er 
to remit fees under any circumstances Babbow r 
Ioixock Had. Jut O S. 57 IHyde 148 


COMPROMISE— concluded 
3. COMPROMISF OF SUITS UNDFP ClML 
PI OCEDUrE CODE— concluded 

05 Compromise of 

suit on day for defendants appearance — Refund of 
stamp duty — After sere ice of the summons and on 
the day the defendant was required to appear the 
parties filed in Court deeds containing terras of com 
promise Held that the plaintiff was entitled to a 
return of the entire amount of the stamp duty thero 
havm D been no settlement of i sues Binsioo 
Chundzb Roy Coowmiky r Pabbutty Dabea 

[Marsh 374 2 Hay 213 
66 - Ci rtf Procedure 

Code 1859 e 9S — Return of stamp duly — Stamp 
Act X of 1862 s 26 —On the day fixed for the 
hearing of a suit in a Court of Small Causes tho 
plaintiffs vakeel appeared and state 1 ou behalf of 
hie client that tbe defendant had satisfied him in 
respect of the matter of the suit which he prayed 
might be dismissed The defendant did not appear 
Eeld that the Jud^e waa ri<dt in dismissing tho 
suit but that be shonld ha\ c recorded an order under 
the first provision in 8 98 of Act VIII of 1859 
Held ala that in such a case when the pla ntiff 
applies for a return of stamp dutj he must strictly 
bnn„ himself within the subsequent part of tho same 
8 etion as modified by s 20 of Act X of 1862 
Anonymous Case 1 Mad 127 

07 Ciul Procedure 

Code s 98 — Stamp Act X of 1862 * 26 — Refund 
of stamp duty — The rulo allowing refund of fee* 
for suits (s y8 of Act \ III of 1859 as modified 
by a. 2C Act \ of 18G-) is not applicable to appeals 
which may be compromised In the mattee 
or ZebunniSsa Bibeb 12 W R. 378 


COMPULSORY LABOUR (MADRAS) 

See Maoistbate Jueisdiction op— Special 
Act— Act I op 18 8 4 Mad Ap 21 


CONCEALMENT OP BIRTH. 

Destruction of feetus— Pena) Code 

t 318 — A person cannot bo convicted of concealment 
of birth of a dull under a. 318 of the renal Code m 
the case of a miscarriage whero the fcctns is Only a 
fow months old Anonymous 4 Mad Ap 03 


CONCILIATOR 

See Dekkan AonicuiTCBisra Peliet Act 
[L L. R 0 Bom. 31 
I. L R 8 Bom 20 411 
IL R 13 Bom, 424 
ILR. 22 Bom 788 
See Pasties— Sub ixiurioN or Pabties 
— P iAivrirrs 

[LL.R 10 Bom. 202 

CONCUBINE. 

See Hindu Law— Maintenance — Riant 
to Maintenance — Concubine 

[IL R 12 Eom 28 

I L.E 23 Mad. 282 
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COST! TRBENT JUDGMENTS ON 
PAW 

£te Cases uirsfcE Appeal to Petty Cobh 
Oil-Cases is which Appeal lies ob 

NOT— CONCUBHEM JUDGMENTS ON 

Fact 

See Casz3 uwdeb Peivt Council Pbac 
TICE QF— CONCUEBENT JUDGMENTS ON 
Facie 

CONDITION 


See Cases undee Landlord and Tenaet 
— Fori-eitube— Bbeach or Conditions 

CONDITION PRECEDENT 

See Chabteb Pasty 8B L R 644 
[ILB, 14 Bom. 241 
I. EE, 15 Bom 389 

See Cases undee Cohteact— Conditions 
Fe?crdent 

See Execution of Deceee— Notice or 
Execution LLR,8 Calc 103 
[11 R 3 AIL 424 
I L 11 20 Calc 370 
LLH 21 Calc. 19 
See Guarantee 1 Ind. Jur N 8 412 
See Cases undbb Hindu Law — Ado? 
tIon— Second Simultaneous and Cos 
ditional Adoption 

See Cases undee Hindu Iw- W ill— 
Consteuction of Wills— Adoption 

CONDITIONAL SALE 

See Limitation Act 1877 aht 10 (1871 
Abt 10) LLR1 AIL, 682 

[2 Agra 104 
I. L B. 3 AIL 176 
1LR. 4 AIL 291 
2 N W 284 
1LR 14 Calc 701 
1LE 20 AIL 316 368 876 
See Cases undee Mortgage 
See Cases under \ indob and Pcecha 
see — Conditional Sales 

[L I*. R, 17 All 451 

confession 

Col 

1 Oenebal Cases 1520 

2 Concessions undee Threat oe 

Pressure 1521 

3 CoNTESAJONfl BCBSEQUEKTLY BE 

tracted 1524 

4 CorPBssinNg to Magistrate 1527 

5 Conpissiom to Police Otpicers 15-10 


CONFESSION — wit »u*d 

G Confessions op Peisonebs tried 
jointly *849 

See Plea LL.R 14 Bom, 504 

1 GENERAL CASES 

* Confession Meaning of, 


as used m Evidence Act — Evidence Aet 13/2, 
ts 26 30 —The word ‘ confession as used m the sec- 
tions of the Evidence Act relating to confessions 
must not be construed aa including a mere nicnlpa 
tory admission which falls abort of being an adanssio 
of guilt Queen Empress r JaorUP 

(L L. JL, 7 All 040 

- Voluntary confession — Proof 


of guilt — A voluntary and genuine confess;® ■« 

legal and sufficient proof of guilt 

BEE 7"W ■** 

3 Confession to be taken ®* * 

whole — A prisoner's confession mustbe taken 

entirety Queen c Boodhoo 8 w It ** •* 

Goloxb Chundee Chowdhby v 
Ciutt ao om> 25 WA,Cr W 

Queen v Sonaoollah 25 W H . 

4 , — Slattmenh «f of 

eused meontialent i cift each other " n 5J 

rule of taking confessions a» a whole and gi S 
accused (m the absence of other evidence 
him) the benefit of any circumstance Wat * 
appear in his favour therefrom caB ^£ ^aeh 
confessions whicli arc diametrically °PP°? T ew u 
other but only where the more fc voidable r«e 
not alls lutely inconsistent with the^ gen" j r 

the confession Queen r Mxro OorAL Dg gQ 
BAflEE ** W 

^ joe oQintcot 

etatements— Credibility o/— 7h« 
used by an accused, who is said to n&Y . 

ought to be ascertained. The Court shooWnot *C : V 
merely the conclusions at which the witnes M the 

ing to a confession themselves arrived . 

answers which the accused gave to qu«b°** 
them Where an accused makes tao dirtmrt 
ments —the one amounting to a confession gR u 
Other repudiating guilt —si ' the one » { u 

taken against the accused the ether *'» The 
taken for what it is worth in his 0 ( 

Court ought to weigh a ell the rdative cred‘bil 7 
tho two statements before it accepts trie 
fcrence to tho other Queen r R 5 33 

e Confessions of pri»« n " ( 4“ 

one case evidence In another —7 he .^d 

of the prisoner in one case in which he w dD i«s 
cannot be used against him in *h° 

they are deposed to on onth cither by t P*. 
toot them down or by some one else wh &£J 

In EE JIUKOEE UnOOTAH 10 w il 
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CONFESSION — eont need 

1 GEN Fit AL CASEs — concluded 

7 Corroboration of evidenco 

of accomplice by confession of another 
prisoner —The confession of one of the pns ner* 
rannet be us<«l to eemborate the evihpee tf an 
accomplice against the ethers Fbq r M AKA FA DIN 
Kiras a 11 Bom 108 

8 - Confessions of co accused 

against othe rs in their absence — Cenf saionj 
of two of acveral accused Jkts ns made la tbeabsence 
of the others are cf no weight as against the latter 
Such coof«siens as well si the statements of ap- 
provers, arc always regarded as tainted because 
from the position ocenpi'd by the pen ins sealing 
them, they are not entitled to the same weight as the 
evid nee of ordinary witnesses Queen Iupbess r 
Bztix Biswas I. L. II. 10 Calc. 070 

0 Admissibility in evidence— 

Cnnissl Procedure Code tt 149 ISO — To mate 
the confession of a prisoner not ottered in the pre 
sence of a Magistrate admissible in evidence the fact 
disclosed must be one which of its own force in 
dependently of the confession would be admissible m 
evidence Quexn r CnoDi Atchenah 

[3 Mad. 318 


2 CONFESSIONS UNDEP THPEAT OR 
TREASURE 


CONFESSION — contt nued 

2 CONFFhMONS UNDER THREAT OR 
PPEbSUPE — coot in tied 

— To give weight to confessions of prisoners recorded 
under ■ 143 Code of Criminal Procedure there should 
be a judicial record of the special circumstances under 
which such confessims were received by tho Magis 
trate showing in whese custody the \ vtscuera were 
and how far they were free agents Queen t Kodai 
Ivahar 6 W K. Cr., 8 

13 ■ Inducement to confess— 

Person tn authority Statement to — TP" a travelling 
auditor in the sirvice of the Great Indian Peninsula 
Railway Company having discovered defalcations in 
the account of the prisoner who was a booking chrk 
of the company went to him and told him that ho 
had better pay the money than go to jail and added 
that it would be bitter for him to tell the truth 
after which tho prisoner was brought before tho 
Trnflie Manager in whose presence he signed a receipt 
for and admitted having received a sum of R.S2G-8 0 
Tho prisoner was subsequently put on his trial for 
criminal biearh of trust as a servant in respect of this 
and of other sums Held th.it tho words used by TV 
the travelling auditor constituted an inducement to 
the prisoner to confess and that TT was a person in 
auth< nty within tho meaning of b 24 of tho Evi 
dcnce Act and that the receipt signed by the prisoner 
was therefore not admissible in evidence on his trial 
Reo V Naveoji Dadabhai 0 Bom 358 


10 Statement admitting crime 

but pleading compulsion by others.— An 
admission by A and B that the crime charged against 
them was committed by C and D and that whatever 
aha e they had m it was under compulsion is not a 
confession on which any person ought to be convicted 
Queen v Kisto Mundul 7 W B Cr 8 

11. Proof of circumstances 

under which confession was made— IFam 
mg ly magistrate Arerment of — Altegalx ns of 
irregularity — Duty of Sessions Court — Although 
the averment on the record of a Magistrate by whom 
a pns'Der is tried that the accns d, b fore making a 
confession was warned that it was optional with him 
Gate vjuvatviVM ytA V>Ynm vtVtA. is on appeal 
conclusive as to the fact of such a warning having 
been given it is not conclusive to show that such a 
confession has net been made under the influence of 
fear engendered by previous maltreatment or is not 
otherwise valueless Allegations mile in a regular 
and proper manner before a ‘w ssions Court on appeal 
that ft c nfesnon made by the accused before the 
Magistrate who tried the case was made under such 
circumstances as to preclude its admissibility in or 
dimmish its value as evidence should receive due 
attention and be enquired into A Sessions Court 
refusing to make such enquiry commits a grave error 
in law and procedure It eq t KAenrvATir Divkab 
[ 8 Bom. Cr 128 

12 Record of circumstances 

under which confession was made— Cnuii 
nal 1 rocedure Code lbOl s 149 — Judicial record 


14 Illegal pressure 

— Presumpt on— Eadence Act s 24 —In tho 
absence of evidence that a confession of an accused 
person lias been induced by illegal pressure it is not 
to be presumed that such confes ion was so induced 
According to s 24 of the Evidence Act a confession 
is madmissiblo only if the C urt considers it t have 
been induced by illegal pressure Feo Bav.Vakt 

Psvdhahkab 11 Bom. 137 


16 Confession made under 

threat for a purpose other than to extort 
confession — Eadence Act 1^73 s 24 — A pn 
aoner was tried for wounding with intent to murder 
and wounding with intent to do grievous bodily harm 
The tfieoce was cumuntted on the high seas on hoard 
a ship on which the prisoner was a seaman At the 
trial it was proved for tho prosecuti in that the master 
of the ship had sailed from Calcutta and could not be 
found and the htandiug Counsel thereupon tendered 
in evidence his deposition before the committing 
Magistrate which contained an admiss on alleged to 
hav e been made to the deponent by the prisoner when 
in custody The Court refused to admit the portion 
of the deposition containing the admission to ba 
read as it was 6tated to have been made immediately 
after the pn» ncr with others had been threatened 
by the witness with a loaded rifle it was immaterial 
that the threat was not made to extort a confession 
but to suppress an attempt at mutiny Queen r 
Hicks 10B L.B. Ap 1 


V.OUIC3310H no pnnenayat 
caused by threat— .Evidence Act lb72 s 24— 
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CONF-ESSION — continued 

3 CONFESSIONS SUBSEQUENTLY 
I* ETr AC f ED — conclude d 
in under s 2SS of tlie Criminal Procedure Code 
without independent corroborating testimony nor 
can theee two be joined together and held as mutually 
corroborating each other so as to justify a coni iction 
based on them Queen v Amanulla 12 B L R 
Ap 15 21 ft R Cr 49 Queen Emprettv Ranjt 
I L R 10 Mad 295 and Queen Empress v 
JBhannappa 1 L S 12 Mad 123 referred to and 
approved of Queen Empress r Jadfb j>as 

[IL E 27 Calc 295 
4 C W N* 129 


4 CONFESSION^ TO MAGISTRATE 

29 Practice of taking prison 

era before Magistrate to get confession 
recorded. — The practice of taking prisoners before 
Magistrates not having jurisdiction m the case for 
the purpose of getting a confession recorded is not 
generally desirable but such a confession is legally 
admissible in evidence when duly proved IJe<j c 
\aitaia Tetiia 7 Bom Cr 66 

30 Statement made to Magis 

trate — Criminal Procedure Code 1861 s 109 — 
S 109 of the Code of Criminal Procedure refer* 
to cases where the confession of a prisoner has 
been made to the Magistrate conducting the investi 
gation and not to the police It is only when 
properly made to the Magistrate that the confession 
can be used as evidence against the prisoner The 
mere standing by of tlio Magistrate when the confes 
sion is being made to the police is not sufficient 
Queen r DosnJN Kaiiab 12 W R Cr 82 

31 Sufficiency of confession— 

Corroborative denial of statement in (Sessions 
Court —The properly attested confession of a pn 
soner before a Magistrate is sufficient for his conviction 
without corroborative evidence and notwithstanding 
a subsequent denial before the Sesssions Court 
Queen v Ehuttun Rujwan 12W R. Cr 49 

32 Statement on preliminary 

enquiry — Code of Criminal Procedure ( Act X of 
1872J st 122 193 346— Code of Criminal Pro 
eedure (Act Y of 1832 ) st 342 364 — On a certain 
day a confession by an accused pers' n was recorded 
by a Magistrate and on the next day the same 
Magistrate having jurisdiction to do so examined 
the witness s for the prosecution and eventually 
committed the accused Held following Empress 
v Anvntram Singh 1 L S 5 Calc 954 that 
such confession having been made to a Magistrate 
competent to hold and who actually then was held 
ing an enquiry preliminary to committal must be 
re garde 1 as falling within s 193 of Act X of 1872 
or « 3i‘ > of Act \ of 1882 and as sncli governed by 
the reservatr ns a ntamed in * 3IG of the former Act 
or ■ 3G4 of the latter Obscrv ations on sa 342 and 
3G4 of Act X of 1SS2 {Criminal Procedure Code) 

i urness r Yakub Kiun LLB 6 AIL 263 

* 33 ■■ Pardon wrongly tendered 

to Witness — Admissibility of ft dence — fnffliflal 


CONFESSION — continued 
4 CONFESSIONS TO MAGISTRATE— 
Procedure Code 1872 3 341 — Evidence Ad s 24 
— Where a pardon vras tendered by the Magistrate to 
a pirsin supposed to have been concerned with 
others in offences one of which we c exclusively 
triable by the Court of Session and such person was 
examined as a witness in the case — Meld that the 
statement made by such person was irrelevant and 
inadmissible as a confession with reference » 
s 344 of Act X of 1872 and s 24 of Act I of IS 3 
Emteess o? India r Abugae AH 

[LL.R 2 AIL, £60 
34 Improper examination^ of 


accused person by Magistrate — Criminal Pro- 
cedure Code es 164 364 533-Eudence Act « W 
SO— Record rejected —' The Deputy Ms ist™« “ 
Malabar purporting to act under the provisi ni oi 
the Mapilu Act (Madras Act XX of 1 Bo 9) "corded 
a statement in the nature of a confession made by ' 
who was under arrest on suspici n of being ccnccrnc 
in a Mapilla outrage This statement which 
made in Malayalam was recorded m Fnghsb 1 
form of a narrative and was signed by the Ma 
only The same Magistinte shortly aftirn P 
porting to act under the Code of Crinunal P" . 
before any evidence was recorded against I ex 
him as to this statement which was 0 „ 
and translated to him In answer to 9°** ' ^his 
admitted that he had made it rolun anly 
examination was recorded accord mg to the p 
of s 304 of the Code of Criminal I roceclurc w 
other evidence was recorded V retracted b . 
ment He was committed to the Sessions tn 
convicted mainly on his own recorded state . 

examination The Deputy Magistrate was ' * _ 
as a witness and stated that the statement 
by him was made by V and wss correctly rf 
and was made voluntarily Meld ^that the > ratJ 
the statement made by V to the Dtputy jvr 

was not admissible in evidence again* t 0 j 

PARKER J —The provisions of s 104 of to ^ w jj 
C riminal Procedure are imperative ana , tcra nt 
not render a confession admissible where 0 f 

has been made to conform to the P . . _. n tof 

the former section If the confessions -malice 

V was recorded by the Magistrate W 00 <1 t 

— >acity it was not reeuvablc in e ‘ c / {be 
60 of the Evidence Act The * r „ n ffUional 
.castrate m examining V as to his eo 


statement before mere was any icb— ~ .. .... tb« 

record against him was .llcgal and b 

record of inch exammatnn could nr ^ of the 
evidence against V Inasmuch as t° c . _ eti- 
statement of V was not admissible ■ vJjtU* 
dence thereof conld not be Mad. 82^ 

Hecord of 


Magistrate — Certificate of J" '* { ^ 


Magistrate should be recorded in tli« *- the 
hirh it was made and to male it \ «0« 


which it was maur ami n> . v, -vv 

certlficatejiy the Magistrate rv Attach'd* 


cenincoic oy me wipum-o .. k . .lUfii"" 
Cnrnmal Procedure Code 1SG1 must 10 

QUEEN t Bueebeexzi 
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CONFESSION —continued 
4 CONFESSIONS TO MAGISTRATE— coNfmiiei 

SB - Statement in 

fore "% language — It u not necessary that a state 
meet made to a Ciurt by an accused in a f rujn 
lan-ros-e «b uld be taktn d'wn in tbe werds of that 
language The language in which the statement is 
c nvejed to the C*.u« by the inter] rater is the 
language in which it should be recorded ElIPnE s 
r Naucbiiee, \ ajihiiijie r Empress 

[L L. It- 5 Calc. 820 

37 Improperly recorded con 

fession — Crtniinaf 1 rocerfuf* Code l*-"2 ss 122 
and 3-lf — 4 confession not recorded aco riling to the 
jcwiii nsef Art \cf 187~ s 34t is inadmissible as 
end nee QrzEV r hat a Chaioi Pal 

[24 W b, Cr 2D 

Qttpe'v r Cnr*rr>ER BnrrTACBATUEi; 

[24 NV It. Cr 42 

38 — Defect in confeeaion — Cn 

tninal Procedure Code IS" 2 m 122 *46 —A 
defect in a confession tsken under ■ 122 of the Code 
of Criminal Procedure eannot be remedied aa in the 
case of an examination of a prisoner under a. 340 
by ewdence taken at Sessions Empress r IFabi 
I visio Biswas 5CL.R 209 

39 - Unsigned eon 

frttton — Criminal Procedure Code 1872 ss 122 
and 346— Oral ertdence to prove - The con fission 
of an accused person taken by a Magistrate lining 
no jurisdiction to cimmit or try him ib imperfect if 
not signed by the accused person or attested by his 
mark, and is inadmissible 1 1 evidence f l( 12„ and 
340 Criminal » rocednre Code) The terra Preli 
mmary enquiry in the final clause of g 34G means 
eucb enquiries as are the subject of Chaps \I\ 
(of enquiries and trials) and TV (of enquiry into 
cases trial le by the Court of Session or the IIi<*h 
Court) and therefore that clause docs not apply to 
confessions recorded under s 122 which refers to an 
enquiry not during a trial or one held with a view to 
committal but an enquiry for the purpose of for 
warding confessions when recorded to the Magistrate 
by whom the case of tl o accused person is enquired 
into or tried. CotK&jai’ntly when a confession fiiica 
under s 122 is inadmissible in evidence oral c'llince 
to prove t) at such a eonf ssion was made or what 
the terms of tl at confession were u inadmissible 
also (« 01 of the Pudenco Act) Reo r Bai 
IUtan 10 Bom 180 

40 Confession not 

taken ia proper form nor authenticated by Slag is 
irate— Cnm n l Pro eiare Code 1872 ts 122 
346 — A confis ion not taken in the form of question 
and answer and « t authenticated by the Magistrate s 
endorsement as to its accuracy is inadmissible m 
evidence o' cn th >ugh no obj cction sb >uld be made to 
its reception ss 45 1 2 2oG and SI** of the Code 
of Criminal Procedure and a 91 of the b vid neo 
Act 11 eo r Ambita Gotinda 10 Bom 497 

But tee Impress r SiOAiam 

[13 OLE. 120 


CONEES8ION— cenfmiieJ 
4 C0NPESSI0\S TO MAGISTRATE — continued 

4L — - Cnm nal Pro 

eedure Code 1S72 t 316 — Confession improperly 
subscribed — The dircctiou of s 346 of tha Code of 
Criminal Procedure enjoining that an accused per 
son shall si»n the record of his confessnn is not 
satisfied by the f llowing — Signature of A B (the 
accused) the handwriting of C £ Where the 
crnviction of a person was based npon a confession 
thus subscribed tbe High Court reversed it and held 
that tbe Scssi ns Jud"e was hound to prevent the 
pr duction of such a confession Teo e Data 
Award 11 Bom 44 

42. — Cnmmal Pro 

eedure Code 1672 t 346 — Prejud ee — Failure by 
pleader to take obje t on — An accused person 
wl ose signature t a statement mad by him to tho 
c mmittmg Magistrate is not taken as provided m 
s 346 of the Code of Criminal Procedure is not 
prejudiced thereby within the meaning of that sec 
tion unless he is unfairly affected as to his defence 
on the merits Where a prisoner in the Court of 
Session was represented oy a wleader who had oppor 
tm ity to object to the admissibility of his statement 
and did net the High Court held that he was not 
prejudiced. Teo t Deta Dayal 11 Bom. 237 

43 Confession taken by Magia 

trate other than the one investigating the 
case— Certificate of Magistrate— Criminal Pro 
eedure Code 1872 t 122 — S 122 of the Code of 
Criminal Procedure which requires a Magistrate to 
certify on a confession his belief that it was volun 
tanly made does not apply to the ease of a confession 
taken by a Magistrate who is actually investigating 
the case and examining the witnesses pro] oratory to 
commitment bnt to a case where some otbir Magistrate 
takes a confess; n and foi wards it to the Magistrate by 
l him the case is enquired into or tried Qpiev t 
Jexoo 23 W R Cr IQ 

44 Memorandum of Magis 

trate as to voluntariness of confession— O 
mi nal Procedure Code ss 122 and 346 — Admits bi 

l ty n eriden e — A confession recorded under a 1°2 
of the Code of Criminal Procedure to be admissibl in 
evidcuco must not only hear a memorandum that tho 
Magistrate believed it to have been vofunfirify made 
butals a certificate under s 346 of the Code that it 
was taken in the Magistrate s presence and hearing 
and contains accurately the whole of the statement 
made by the accused person ho oral end neo can 
be receiied to prove tbe fact of a confession if tho 
confession itself be inadmissible Reo r SnrvTA 
[ILK 1 Bom 219 

45 Attestation of record— Cn 

m nal Proeed ire Code s 346 — Confession made 
to tryi*a officer at t me of tn l —The attestati q 
required by s 34G of the Criminal Procedure Code is 
unnecessary when a cmfi ssion 19 mado in Court to 
the officer try ng the case at the tune of trial Iq 

IDE MATTER OP CnYMMAV ^HAH 

[II K. 3 Calc 750 2CL.R 317 

40 — Evidence of recording offi 

cer where confession defective— Criminal 
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CONFESSION — continued 
1 CONFESSIONS TO MAGISTRATE — continued 
Procedure Code s 122— -Admissibility of secondary 
evidence of confession not taken i n accordance v ilk 
s 340 of Criminal Procedure Code (X of 1872 ) — 
When the confession of a prisoner under s 122 of the 
Criminal Procedure Code was not taken in the 
manner provided by s 346, and was therefore defectn e 
—-Held that the evidence of the recording officer 
that such confession was actually made was madmis 
mble to remedy the defect In be Emfbess r 
Manhoo Tamoolee 

[I L K. 4 Calc, 608 4 C L R 137 

Queen v Chundee Bhuitacitaejee 

[24 ¥E Cr 42 

47 Confession to Magistrate 

during enquiry held previously to com 
lnittal — Criminal Procedure Code st 122 and 
846 — When a confession is made to a Magistrate by 
an accused pefton during an enquiry hild pre\ lously 
to the case being taken up by the committing officer 
and by an officer acting merely as a recording officer 
it must be recorded in strict accordance with the 
provisions of ss 1°2 and 346 of the Code of Cuminal 
Procedure If the provisions of these sections have 
not been fully complied with by the recording officer 
the Court of Session cannot taka evidence that the 
accused ptrson duly made the statement recorded 
and in cases where evidence can be taken a Court of 
Session is not at liberty to treat a dep oition sent up 
with the record and made by the recording officer 
before the committing officer to the effect that the 
accused person did in fact duly make before him the 
statement recorded as evidence of that fact 
In sucli a case the recording officer must himself 
be called and examined by the Court of Session 
except in cases in which the presence of the recording 
officer cannot be obtained without an amount of 
delay or expense which under the circumstances of 
the case the Court of Session considers unreasonable 
Is 03 II AI MlSTBl V EMPEE89 

[I. L H. B Calc 058 8CL.E 353 

48 Confession recorded by 

Magistrate who afterwards holds the pre 
limlnary examination — Criminal Procedure 
Code ( Act AT of 1872) ss 122 193 346 —A con 
fession recorded by a Magistrate who afterwards 
conducts the enquiry preliminary to committal and 
lias jurisdiction to do so is to be treated as an 
examination under s 103 of the Criminal Procedure 
Code and not as a confession recorded nnder s 122 not 
withstanding that the pns uermay have been brought 
before the Magistrate before the conclusion of the 
pi lice investigation To Buch a confession consequen 
tly the provisions of the last paragraph of section 
3tf arply S 122 of the Criminal Procedure Code 
contemplate* and provides fir cases in which confes 
nuns are recorded by a Magistrate other than the 
Magistrate by whom the caie is enquired into or tried 
IstriiEssr Abcntauak Sivoii 

P L B 6 Calc 054 OCLB 237 

40 Confession, mode of record 

Ing and admissibility of— Com nnl Proe lure 
Code (At l of 1SJ3) „ 164 364 633— Defect ne 


CONFES SION — conti nued 

4 CONFESSIONS TO MAGISTF ATE— cMf i nd 

recording of a- confession or statemen t Magistrate 
recording a confession and holding suosiqvs 
judicial inquiry — Whether a confession w|e bj » 
prisoner to a Magistrate be regarded as a statement 
under s 164 or undeT a 364 of the Code of 
Procedure the terms of the law require tba t » 
record should be signed not only by the ! person . m 
makes the confession or is nnder examination .wun 
by the Magistrate and that in addition thereto, tW» 
should be a certificate in the term* prescribed M ca 
a confession or statement to be admissible m * 
must strictly comply with the terms of , 

The defect m recording a confession may & ' 
under s 533 Criminal Procedure Code by 

the Magistrate who recorded the confession 

sion freely made to a Magistrate and record , 
s 164 of the Code of Criminal Procedure is i » 
sible m evidence and the fact that alter 
sion so recorded the same Magistrate CS8 eto 
subsequent judicial inquiry and commits A ' {ntm 
the Court of Session does not make tb ^ 

inadmissible on that ground. 7.„a s nJ 

W S.nyA I L X 5 Calc 
distinguished A Magistrate may be 0 f , me 
fied from dealing with a character of 

previous action taken by him but th 
the evidence and its admissibility w* whst 

by his subsequent conduct or “ lna dnnssible 

is admissible in evidence cannot become 
through the course subsequently 887 

(rate Ennui « lOLSHinn 3C ' " *„ 

60 Confession n* 4 " SSL <• 

before investigation liy P 0 , i c ° ‘ rJ - 
Hagittrate M ir «o» O, V 

Criminal Procedure Code lo72 

5 122 of tbe Criminal Procedure Codet . , 

1872) does not apply to ‘^^1111 
Magistrate acting under Cb. ° trs tc o‘ bcr 

but to a confession made to a Ma ^ ^ bo 
than tbc Magistrate by whom the » m nude 
enquired into or tried and to a 

dnnn_ or before the commencements de ba« 

t™ b, the pobee IK *«■ “To "» 
Hadji com 

51 ■ Confession mOA* jy*. 

mencemcnt of P ro fl e 0 ed ^ gB Pr0 Zpt “f 

cedure Code 1872 ss 122 c46~-Prmp 

confessions —A confession made by d J with 

before a Magistrate who has J“"?^ e ^ 3 de ,be ‘Tv 
the matter to which it relates may * char 
mcncement of a trial or enquwy »j* 

of the Criminal Procedure Code a i j tbe 
confession under s 316 wbet e Jlff pet 

be still nnder the investigation of n 1 ^ rf 

curiapt, — The object of « 

Cnmioal Procedure is to enfdleaoym u in 1 

than the Magistrate by w^m thcraas^ # ^ 

or enquired into, to nma ^ ^ v , 

Bel art Hadji QC D 1 , iCRisifVO 'W — 

1LT IBm- Sofr lb. S’ 1 ’ 

x Firrnrss f Maf 1 * 

52 — Memoranda® » j-i 

trato not In prescribed form 
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CONFESSION — continued 
4. COXFE^IO'SSTO MAGISTT VTF — continued 
t 24 — Act Xof IS" 2 (Cr mmal Procedure Code) 
ti 122 346 —A evnfcssion dies n t birome irrcle 
vant mmlj became the memorandum required by 
law to be attached tbmto by the Magistrate taking 
it baa net been written in the exact form prescribed. 
Emxbe 3 or India r Bhaibon Sixait 

[ILB 3 All 338 

£3 — — Ccun art l Pro 

eed*re Code 1S~2 ss 122 346 ~Adm ss bihty •» 
er deuce —Where a Magittrate in taking the ennfes 
Hon of a prisoner under a 122 of the Criminal Procc 
dnre Cedi, onuti to tale it in writing with the 
f nnslitua prescribed br a 34G of that Code ancli 
confession la not aba lately inadmissible in evidence 
Fvidencc mav be talon to thou that the pns ner 
duly made the statement recorded /’ey r t>h vya 
I L P 1 Bon 219 dissented from Futbess r 
EiJiiyjiiTi ILU 2 Mad 5 

54 — ■ - Certificate not recorded at 

time of confession— Criminal Procedure Code 
J6~2 t 122 — Admut bil ty in evidence —If the 
certificate required by s 122 of the Code cf Criminal 
Procedure (let \ of 18<-) that a confession is 
voluntarily made is not rce rded hy the Ma wtrate 
at the tunc the confoset n is made cr at any rate on 
the day it is reduced to wnting, the confession it tad 
and madtn ssible in evidence To render the state 
ment e>f one person jointly tned with another f r the 
same effence liable to conn lerati n against that th r 
it is necessary tlat it should am nnt to a distinct 
confession of the tffcnce charged Empbess r Daji 
h, An 80 LIi R. 6 Bom. 288 

55 Examination not recorded 

in proper form— Error i» recording exam na 
t on — Question and onsieef — Statement of accused 
person — Criminal Procedure Code f Act A of 16"' 2) 
t 346 — Aim ss bit ty is evidence — The confusion 
of an accused person vras record d in a simile nnrra 
tivc f rm instead of in tl c shape of quiet ion and 
answer as required by the Cole of Criminal lroc 
dure s 3 1C There was nothing in tl e character 
of the confusion or in the circumstances of the cose 
to lead to the inference that tlie accused had been 
prejudiced by the error Held that the error dil 
net affect the admisaibility of the statement in evi 
denco In td* mattes op the petition op munshi 
Sheikh Empbess r Munshi fenEiKii 

[IL.E.8 Calc 618 

Tittt Maya t Queen 

[I L R. 8 Calc 618 note 1CL.B 1 

50 Confession not recorded in 

language in which it is given admissibility 
of In evidence — Criminal Procedure Code ( Act 
A of 18S2J ss 161 364 and oS3—Ei dence Act (I 
of 1672) t 91 — Txammat on of accused — Defect 
in confess on — An accused when in custody made a 
confession to a Deputy Magistrate in the presence of 
a Sub Inspictor and during an in vest mat ion being 
1 eld into a case of murder under tlie provi ions of 
Chap XI \ of thi. Cnmiual 1 roccdure Code Tlie 


CONFESSION — eont nved 
4 CONFEbSIOXb TO MAGISTRATE — continued 
confusion was record d hy the Deputy Magistrate 
in English though made in Hindi which tlie Deputy 
Magistrate perfectly well understood and could write 
It purported to have been recorded under the provi 
iiousofs 1GI and was in reply to one question which 
was aft out The record bore the signatures of the 
aeensed and of the Deputy Magistrate ss well as the 
certificate as required by the section It occupied 
about five pa^ca of foolscap At the trial the Ses 
sions Jud"C deluded this confession on the ground 
that not having been recorded in the language in 
which it was made and there being no reason why it 
should not have been so recorded the document was 
inadmissible in evidence He however called the 
D puty Ms istrnte as a witness and admitted in 
evi Icnc his statement as to what the accused told 
him This evidence which occupied only a few lines 
was to the iffect that the accuse 1 toll him he had 
committed the murder and on this evidence alrne 
the accused was convicted On appeal held that 
the provisions of s 1G4 read with s 3&1 are lmpern 
tive as to the language m which a confession is to be 
recorded and that s o33 does not contemplate or 
provide for any non compliance with the law In this 
respect and that there! re as it was not imprac 
ticablo to record the confession in Hindi the Sessions 
Judge was nght in rcfnsuig to adroit the document 
in evidence — Held further th it tho Sessions Jud„e 
errel in nlmittmg the oral end nee of the Deputy 
Magistrate as to what the accused told him as acting 
that he was acting undir the provi won a of a 1G1 of 
the Criminal Procedure Code the confession w as matter 
wh eh was required bylaw to be reduced to the form of 
a dicuroent and therefore under s 9) of the Evidence 
Act no evidence could be given in proof of such matter 
except the document where as in this ease it was 
in existence and forthcomin Held also that as 
the deficta in the record could not be cured under 
s 533 of the Criminal Procedure Codt and no 
sceon lary evidence could bo g ven no pr x>f of the 
confes i n could be gn en and tbc accused must be 
acjmU d Jai Nabatan I ai r Queen I mfbess 
[ILR 17 Calc 802 


57 


Cr minal Pro 


ccdure Code (Act X of 1S82) ss 164 364 and S33 
— Exam nation of accused — tt here a confession 
made in Hindustani was taken before a Snb divi 
sioaal Magistrate and was recorded by the Court 
Officer in Bengali, that being the language of the 
Court and where it appeared that the Magistrate 
himself was a Mahomedan and it was contended that 
be must he taken to hai e been able to record tLe 
confession m the language in which it was given 
there being no evidence to the contrary — Held m 
the absence of such evidence the Court should 
presume that the proceedings of tho Magistrate were 
conducted in accordance with law and that in the 
absence of anything to show that it was practicable 
for the officers of his Court to record the statement 
in Urdu it could fairly be held that the Magistrate 
found that was impracticable and adopted the alter 
of k™* tbe confusion 
recorded in the Court language Jai Earayan Pat 
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CONFESSION — continued 
4 CONFESSIONS TO MAGISTRATE — continued 
V Queen Empress 1 L K 17 Calc 862 doubted 
Laichand t Queen Emeeess 

[ILH 18 Calc 549 

58 — Criminal Eroce 

dure Code ( 18^2) s 364— Recording statement of 
accused on examination before Magistrate — Where 
on accused, a Mampim nan examined before the 
Magistrate through an interpreter who obtained his 
answers in Mftmpun and they were recorded in that 
language and the interpreter translated them into 
Bengali and they were recorded by the Magistrate m 
English and the statement in English and that in 
Manipon were found to differ — Meld that tha 
statement recorded in Mampun must be taken to 
be the record lu the case Had the Manipuri state 
went not been made the Magistrate by recording the 
statement in English would not have strictly complied 
with the spirit and intention of s 364 of the Criminal 
Procedure Code though the record in English might 
not necessarily have been inadmissible in evidence 
Queen Empeess r Saqax Same a Sajao 

[I I> H. 21 Calc. 642 

59 - - - Criminal Pro 

ceJure Code (1882) s 364 — The confession of an 
accused person made in Bengali the language in 
which the accused was examined was recorded in 
English. The committing Magistrate in his evidence 
m Courti said that he could not write Bengali well 
and that there was no Mohnrrir with him at the 
time when the confession was recorded Meld the 
provisions of s 3G4 of the Criminal Procedure Codo 
had been sufficiently complied with. Jai Moray an 
Rai y Queen Empress ILK 17 Calc 862 
distinguished Queen Empbess r Bazai Mu 

[LIE 22 Calc 817 

60 — Confession to Presidency 

Magistrate— iSfafoarnt of prisoner made before 
snjwtry— Statement of prisoner made in the course 
of or after inquiry — Criminal Procedure Code 
(1882) Ss 164 364 and 633 — Examination of ac 
cased persons — -The sections comprised m Chap XIV 
of the Criminal Procedure Code (Act X of 1882) (cx 
eept s. 155 J do not apply to the Police m the Presi 
deucy towns and consequently a statement or confes 
eion made to a Presidency Magistrate does not como 
within a 164, and the procedure prescribed in regard 
to the recording of statements or confessions by that 
Bcction and (by reference) s 364 docs net apply to 
statements and confissions recorded by a Presidency 
Magistrate before the commencement of the tnal But 
such statement or con fession^ though not taken under 
s 161 Is admissible In evidence against the prisoner 
Queen Empress v hilmadhub I L R 15 Calc 
665 f llowcd on this point Dnnng an inquiry before 
a Presidency Magistrate aft r the evidence f r tlie 
prosecution was taken the Magistrate examined the 
ncensed under ss 209 and 312 of the Criminal* Fro 
ccdnre Code The accused was examined m Marathi 
but tho questions and answers were rec*rded in 
Fngh li Tho Magistrate d posed at the trial that 
It was the invariable practice fa Ins Court to take 
down depositi ns in English and that he coull not 
himself have accurately recorded the prisoner’s state 


CONFESSION— continued 
4 CONFESSIONS TO MAGISTRATE— 
meat in Marathi He also deposed that the state- 
ment was correctly recorded m English and Urn 
each question and answer when recorded wai into 1 
preted to the accused in Marathi and that tw 
accused then made hisjnark at the end of thereeom 
statement He further stated that there were * 
hand native subordinate officials of his Court « 
could have recorded the statement in Marathi n 
that he himself had no* sufficient Imowlcd « « 
Marathi aa to be able to read what wai to™ 1 ! 
snch a subordinate or to satisfactorily check or 
the correctness with which it rt presen ed the s 
meat made by the accused. Meld that ssmn £ 
that it was practicable to record the statement . 
Marathi and that consequently it was irregular 
reference to s 364 of the Code to record it in i-ngni", 
the statement was nevertheless admissible 

. KUU .rwxrularTtv not having wjirw 


nent was ncvertneiess 
533 the irregularity not having > D 1 Q 
tho accused as to his defence on the ments. 
Karayan Rai v Queen Empress I * ** 
Calc S62 dissented from Q^EN Rn-EEsS 
■V isbam Babaji X. E H. 21 Bom. 485 


Confession not eignedW 

the accused-AdimssiMity of 
Parol evidence admissible to prove the j 

confession -S 533 of the Code of Crminsh FroJ 
dure (Act X of 1882) is mterdod to appV « 
cases m which the directions of the law have ™* » w 
fully complied with It aj- plies to cm 
comply n ith the law as well as to ^ 

law Queen Empress v Yisram Baity y 

21 Bom 185 f Rowed Jai J f . ara ^ 

Queen Empress 1 L It 17 ^alc _ M 

from The accused was charged vr ■ h ‘ efBl 

the tnal a confession made by him bet re 
mittin B Magistrate was tendered in ev) 
him The Sessions J udge rej ectrd the . c °” f L,»tnrt 
inadmissible as it did not bear the mr ' Rliabii 
of the accused and as there mi no • , ba 

evidence to bring home the charge to , fcqQ ittst, 
was acquitted. Meld reveraiugtheord irciw ^ 
that though the record of the conies tcn ni 

missible parol evidence could be g 1Te “ , _ 
of the confession and those terms ^ lbs 

might bo admitted and used as ^ Proof 

accused under s 533 of the Code of rf re 

dure (Act X of 1SS2) The •ecu«* *** ni onr 
ordered to be re tried. QcEE«E^ n g £ om . S2l 

63. — — Evidence Admissibility^ 


63. — — Evidence A amis* Vfmtraa . 

onfeasion in- Question an l aniuer 
urn m Engl s% bj Moo 533 ~ 

ure Code ( Act X of 1332) ss 164 


v Cod* rActMoflS32)ssl64f4^ a 

. is not necessary tl -at U« i re- 
ferred to in para 3 of s 361 of the r „» 


:f erred to in para 3 of a 361 of the «» 

pdurc Code should be made In «***”.” w], »ncb 
[-corded under s 1CV » -U* «*»»« * ‘ 

o nfession is to be recorded under the r ^ Jlor ^ 
at section is fully set out In ^ person "** 

Is 361 A eonfe* ion of * n . %,« of W 

-corded before a Deputy Mtgwtn»» tIl « Cn 
lerlts unlcr the P*ov»»' * wss 

linsl Procedure Cede while the case 



( Ii>37 ) 


DIGEST OF C \SES 


( 1"38 ) 


COTTPESSION — c«i»f need 
4. COVFKSSIONS TO MAGISTRATE— c©»/imf«f 
investigation by tbe pallet J»o English mm ran 
Jam of the nature referred to tn a. 364 w*i made by 
the Deputy Megistrate A farther confeasion was 
recorded by the Magistrate under the provisions of 
a. 364, while the case w&a being heard before him. 

15 th confession* were rmtided in namtsvt form 
and the qucsti ro» and answer* were not taken down 
At tbe trial before the Session* Judge both confcs 
deni were putin eTidenee and no evidence wat given 
under the provisions of a 633 of the Criminal Proee 
dare Code that the accused duly made the statements 
recorded. The accused was convicted matuly on tlio 
strength of the confessions Held open tbe authority 
of the decision mf/s llay a r The Queen, ILK 
8 Calc 619 note that as tbe accused was not pre 
judiced by the questions and answers not being 
recorded it was unnccessasy for the judge to take 
evidence under t 533 and that the conviction based 
on the confession* must be upheld. Fzsoo UigtO 
r Qcrrx Ewtbess 1. 1*. It, 14 Calc. 630 

03 Statomont recorded by a 

Magiatrato —Criminal Procedure Code 1882 
t 164— Evidence— Jud cial proceeding — Oin»y 
/alee evidence — Penal Code (Act XLV of 1860 J 
tt 191 and 192 —A statement taken by a third class 
Magistrate under a 164 of the Code of Criminal Pro 
endure (Act X of 1632) such Magistrate not having 
authority to carry on the preliminary inquiry in 
tbe case is not evidence m a stage of a judicial 
proceeding within the meaning of as. 121 and 193 
of the Penal Code such that when the statement 
is contradicted afterward* before tbe Magistrate 
having jurisdiction and exercising it in the prelum 
nary inqnirv it will form a sufficient basis for an 
alternative charge rf giving false evidence in a judi 
cud proceeding QtnsEv EitrnBBS r Bhabua 

[LL.R. 11 Bom 702 
See QrzE x Eupbzsb r hnru 

[LLR 22 AIL 116 
suid Qozrv Enraiss r Alsou Kovb 

[L Ii R, 16 Mad. 421 

04. Defect in confession — Cr 

tn not Procedure Code (Act X of 18S2) it 1 164 
364 633— Pc dence Act (I of 1872) tt 21 26 80 
— ’Pre* den y tomnt Tnvettigationi in — An accused 
in custody at the time made to a Magistrate to Cal 
cutta in tbe course of a police investigation held in 
Calcutta, a statement conferavng that he had mut 
dered lu» father The accused spoke and understood 
English and the Magistrate qn fit lined him in Eng 
bib and was answered sometimes in English and 
sometimes in Bengali. Whenever the answers were 
given in English they were so taken down when 
in Bengali they were written down in EDgl sh 
and read over to the accused in that language who 
accepted the English as being the meaning of that 
which he had stated and » gwed the document m 
the presence of the Magistrate who affixed tl e ustml 
certificate thereto In taking this confession the 
Magistrate purported to hai e acted under as 164 and 
3Glof the Criminal Procedure Code At the tnal 
subsequently to the admission of tbe confession in 


CONh'ESSION— continued 
4 CONFESSION 8 TO MAGISTP VTE — cant nued 
evidence under s 80 of the Evidence Act tlie Magi* 
t rate was called as a witness and dep ised to tl e above 
facts with reference to the languago m which the 
confession was taken and the mode in which it was 
recorded Held on a reference to a Full Binch ns 
to whether the confession wa* inadmissible in evidence 
by reason of s true of the answeis having been given 
in Bengali but recorded in English that the pro 
visions of a. 1(54 of the Code had no application to 
statements taken m the course of a police luvestiga 
tnn made m the town of Calcutta and that con 
scquently as SCI and 533 had uo application Held 
nevertheless that the document was j r perly admit 
ted upon the evidence of the Magistrate mid r the 
provin ins of s 26 of tbe Evidence Act Semite — 
Tbe provisions of s 164 as read with ». 364 would 
net be complied with where answers made bj an 
accused to a Magistrate in one langua"e are taken 
down in an thcr unless it could be etu vvn that it was 
impracticable to have tsken down the answers in tlio 
language in which there were given and further 
that thero would be grave doubt if such » defect 
could be cured by s 633 Queen Empbess t> Lit 
mad iiub Mitteb LL R. 16 Calc 606 

06 Examination of aceusodper- 

Bons at preliminary investigation— CVi n nal 
Procedure Code 1*82 tt 159 lbi 364 533— St i 
dence Act (I of 1872) tt 21 24 2o 26 —A Deputy 
Ma<nstrate was deputed by the District Magistrate 
under s. 159 of the Code of Criminal Procedure (X of 
1882) to hold an investigation into a case of murder 
and recorded tho statements of the accused persin* 
Held that tho statements were rightly rejeetod as 
inadmissible The rule laid down 10 s 21 of the 
Evidence Act must he taken subject to the special 
provisions relatiog to confessions and statements of 
accused rerBOnS enacted in is 24 "5 and *6 of the 
Evidence Act and ss 164 and 364 of the Code of 
Criminal Procedure 54 ere it otherwise confessions 
and statements of accused persona not recorded in 
accordance with the requirements of ss 164 and 364 
of tbe Code might bo proved as admission* by the 
accused and the wholes me provisions elaborately 
laid down m those two sections practically reduced to 
a nullity Lor can a 633 of the Code be construed 
to favour that view Under that section when a coil 
fession or other statement of an accused person is 
duly made in accordance with the provisions of law 
but in the recording of it those provisions have not 
been fully complied with oral evidence is sdm ssible 
to prove that the confession or other statement was 
duly made The defect which the section is intend d 
to cure is not one of substance but of form only 
Queen Emprett v Fi ran I X 1?, 9 HuL, 224 
and Jax N arauan Rai v Queen Emprett ILK 
17 Cate 6~0 followed The statements having 
been recorded by a Magistrate not being a police 
officer m the conne of an Investigation under 
Cb. \I\ of the Code the provisions of s. 161 must 
be observed. Tl e statements contemplated by tost 
section should be recorded in the manner prescribed 
for recording evidence and confession* must W 
recorded in the manner piuv i J -d by ». 864. g* j-j; 



( 1543 ) 


DIGEST OF CASFS 


( ) 


CONFESSION-e 0 »/,*«ed 
6 CONFESSIONS TO POLICE OFFICERS 
— continued 

167 — Admissibility m evidence of confession — De 
putt/ Commissioner of Police m Calcutta — Letters 
latent 1665 tl 26 — Case certified by Alvocate 
General — The prisoner on his arrest made a state- 
ment m the nature of a confession which was re 
duced into writing by ono of the inspectors m whose 
custody the prisoner was and subsequently signed 
and acknowledged by the prisoner m the presence of 
tbo Deputy Commissioner of Police at the police 
office the Deputy Commissioner receiving and attest 
ing the statement in his capacity ns Magistrate 
and J ustiee of the Peace At the trial of the prisoner 
at the Criminal Sessions of the High Court this 
statement was tendered in evidence against him and 
admitted by the Judge who overruled an objection 
on behalf of the prisoner that nnder s 25 of 
the Evidence Act it was inadmissible On a case 
certified by the Advocate General nnder el 26 of 
the Letters Patent — Held that the confession was 
under i 25 of the Evidence Act not admissiblo 
in evidence Per GartN C J — S 26 of the 
I vidence Act is not to be Tcad as qualifying the 
l lam meaning of s 25 In construing e 25 the 
term police officer is not to be read in a teehni 
cal sense but m its moro comprehensive and popular 
meaning p e r Gabth C J (Povrrpgx J doubt 
log) — I he Court which under that section is to 
decide upon the sufficiency of the evidence to support 
the conviction is in a case coming before the Court 
and under g 20 of the Letters Fatent the Court 
of rev iew not the Court below Such decision is to 
he come to on being informed by the Judge s notes 
and if necessary by tho Judge himself of the 
evidence adduced at the trial Ter Curiam — Apart 
from s 167 the Court has power in a case under 
el 26 of the Letters Patent to review the whole ease 
on the merits and affirm or quash the conviction 
Queen v Uubiiieole Ciivndeb Ghose 

[I L E, 1 Calc 207 25 W E., Cr 30 


80 Confession to police officer 

by one of accused persons tried jointly — 
2 vidence Act 1872 ss 2o and 167 — Admissibility 
in evidence of confession — High Courts Criminal 

I roce lure Act ( 2Cof 1S~5J ss 23 and 101 — Letters 
Patent 1S65 cl 2o — Power of the High Court on 
a point oj laio reserved to consider the merits of the 
rase — S 2a of the Evidence Act (I of 1872) 
does not preclude ono accused person from proving a 
confusion made to a police officer by another accused 
per* n fried jointly with him Sorb a confession is 
n t to be riceivcd or treated as evidence against tlio 
person making it but simply as evidence on behalf 

I I the other Tho High Court on a point of law 
os to the admissibility of rejected evid nee reserved 
under cl 25 of the Litters Patent 1865 anl 
«. 101 f the High Court s Criminal Frccedure 
Act (X of 1875) lias power to review the whole ease 
and ht ermine whether the admission of the rejected 
en lenec w uld hnve aff xted tbo result of the trial j 
anl a eonvlctUu thou 11 nit he reserved unless the 
admisii n of the rejected evidence ought to Lavs 


CONFESSION — continued 
5 CONFESSIONS TO FOLICE OFFICERS 
— con tinned 

varied the result of the trial (Evidence Art * 
Esipbess v Pitambeb Jin a LI H-.2 Bom, ei 
8L Admission made to pohee 


tti. Admission awuo off — 

officer before arrest— Evidence Act ss 25 Zb 
Au admission made by an accused person to a pon 
officer before arrest is admissible m evidence tat 

PBE8S t Dabee Per shad , _ »,i 

[LI*. IL 6 Calc. 530 7CL.B-.Mi 
Circumstances rendering 


82 Ulrcumsumceo ,T , pi 

confession admissible— Evidence Act •** 
26 — The circumstances which will render 

non objected to under sa 24-26 of the 
Act (I of 1872) admissible m evidence 
Eupbess r Kama Birap a I I*. B., 3 Bom, 

83 — Self exculpatory ■Wjjjy 


w Self exculpatory 

to police officer in police custody--* ' 

• ’ j to a police officer by an •**"? 


— A statement made to a police officer by v 

person while m the custody of the police , 
intended to be made in self-eiculpation a® . t 
confession may be nevertheless * B a “® jL |( 25 
criminating circumstance and If w « * rt0n0 t 

and 26 of the Evidence Act I of 187 #ie | 0( Bii 
be proved against the accused Alter t b« 

evidence improperly admitted and P* „i' 

Jury the High Out fcind 

dence was not of such a character that 
might reasonably be based upon it » 
reversed the conviction and senteneeo f p A v 
declining to order his re tnal birr 34 

DHAB1NATH hi*®- ' 


84. Statomentfl 

police officer on being act-usea - , g^l 

SS 2o 26 21 -P accused of thern^ 
gave to a 'police officer ft knife say 8 nmritf 
weapon with which he ^ Tj thi 
He also said that he had thrown , w0n !<] j* 
anklets at the scene of tho »««« mptn | xl tb« 
them out. On the following day he , , body 

police officer to the place wh -ygts. IftW 
had been found and pointed out we ft to a 

.nrh .t.femrnti being confessions ,, 


been found ana pointer ni jusdu w ■ 

— i such statement, being C<mfce»ions^ «“■» 
police officer whereby no fact w ,be 

Sot be proved sgainst P Otagjj" r ,g r /«* 


not be proved against P UDB *'“ p „ r J (r> 
conf essiona made to prlice o®* RamO B mf* 
llasji 11 Bom 212 and L T*r* u \ f. 

I L B 3 Bom 12 refewed^to^ 4 ^ J88 


LUPi 4 

85 - Statement to P 0 ]*®}* 0 *'-’ 

Investigating CMe-2 J.*** j ot 18<* * 
JndcT • 2 o ot the Evidence Act «« 

onfeuion made to a police offi * |JcJ bf •• £ 
vidence eicept so ; far »» *■ c BI«r be ’ 


idence eicept so far os >■ 1 . c ff|frr be 
is immaterial whether * ac ^. F 3 , rt that aneb PfT 
cer investigating the can- -‘ h ronfre^ 


ou ta a 'police 'officer invalidate* 
HE MATTER or HIBAW JflTA 


1 C.L^ S1 

icA 


83. Confession n* 

dagistrato Cnmtuat j e t • 

r Hanc Cess Act *7 lr i cl pffi 


tag. Cess Act s ,nS 

ag« Magistrate i* not » P° 



( ) 


digest of cases 


( lBtG ) 


CONFES SION — cent nurd 

6. CONFESSIONS TO POLICE OFFICERS 

therefor? ■. confession made to a Village Magistrate 
U not inadmissible m evidence by reason cf < 25 
of the Eudence Act QrEEi Emtbess r Sava 
I* ati LL.R,7Mad. 287 


87 


- Incriminating statement by 


prisoner to police officer — Evidence of police 
eonttahle — A policeman on being cress examined 
■tilted that when he arrested the prisoner the prisoner 
sold to him “Some Chinamen at the time of the 
occurrence tame out with hatchets. On re-examma 
tion the policeman so far altered the words stated to 
hare been used by the prisoner as to substitute for the 
words at the time of the occnrrene the words at the 
t me and on being ashed if the prisoner had explained 
"what time answered he said at the time I 
(truck the deceased." Counsel for the prisoner inter 
pised and objected to the evidence The Standing 
Counsel contended that he was entitled to clear up a 
matter which had been left in doubt by the cross- 
examination. Held that the endence could not be 
Kirn. Qcezv Esrmzas r Mathews 

P.LB.10 Calc. 1022 


88. ■ Confession made to police 

officer Admissibility of for other purposes 
thfln as a confession— Evidence Act e 25— 
Cr m nal Procedure Code (. Act X of 1882) ee S17 
and 523 — Evidence of ovnenh p — Statements mado 
to the police by accused persona aa to the ownerahip 
of property which la the anbject matter of the pro 
reed mgs against them although inadmissible aa 
evidence against them at the tnal for the offence with 
which they are charged are admissible aa evidenco 
with regard to the ownership of the property in an 
enquiry held by the Magistrate under ■ 5 0 3 of 
the Criminal Procedure Code (X of 1882) The High 
Conrt declined to interfere with an order mado by a 
Magistrate under a 523 of the Criminal Procedure 
Code for the delivery of property where the 
Magistrate made auch order upon the mere evidence 
of a confession of tlie accused to the police that the 
pnperty waa atolen from the adjudged owner 
QrEEir EufbesS v Tbibhovaii MAneschabd 

[I. L. It. 9 Bom. 131 


89 • — Information as to offence 

charged — Evidence Act »s 28 27 — Confessions 
of person! charged — Information at to offence — 
IVTien a fact is discovered in consequence of informa 
tun received from one of several penons charged 
with an offence and when others give like informs 
tun the fact should n t be treated as discovered from 
tl e information of them all It should be deposed 
tl at a particular fact has been discovered from the 
inf rmation of A B and this will let in, under 
«. 27 Evidence Act so much of the information 
as relates distinctly to the information therein dis 
covered. Qoeek v Ram Cncns Cnuso 

[24 W B. Cr 38 

90 Evidence Act 

it 2o 28 27 — B and R accused of offences under 
s 411 of the Penal Code gave informati a to the 


CONFESSION— ronfmued 

5 CONTEoblONS TO POLICE OFFICErS 

—continued 

police which led to the discovery of the stolen property 
Thu information was to the effect that the accused 
had stolen a cow and calf and s Id them to a 
particular person at a particular place Held by 
tho Full Bench (MahsTOOD J dissenting) that 
s 27 of the Evidence Act u a proviso not only 
to « 26 but also to e. 25 and that therefore 
so much of tho information given by the accused 
to the police officer whether amounting to a 
confession or not aa related distinctly to the facts 
thereby discovered might be provid Empress v 
Kaarpala Weekly Notes All 1382 p 225 
dissented from. Per Mahmood J that s 27 of 
the Evidenco Act is not a proviso to s 2., but 
only to s 2G and that therefore the state 
ments w question were wholly inadmissible in 
evidence Empress v Puncham I L R 4 All 
198 referred to by Stbaight Offg CJ and 
Mahmood J Per Stbaioht Offg CJ that 
where a statement is being detailed by a constaHe as 
having been mado by an accused in consequence 
of which ho discovered a certain fact or certain facts 
the strictest precision shonld bo enjnncd on tlia 
witness so that there may be no ro m for tmsUho 
or misunderstanding Observations by Stbaioht 
Offg CJ as to the mode in which the testimony of 
witnesses should be recorded in cases where two per 
sons are being tried Observations by Stbaioht 
Offg C J and Dumorr J upon the naturo of 
c nfessions by accused persons in India and the cir 
cumstances in which such confessions are made 
Emtbess r Habit Lab ILR fl All BOO 


91 - 


Confession made 

tohili \n custody of pol ce — Ev dence Act is 2o 27 
— No judicial officer dealing with the provisions of 
i 27 of Act I of 1872 should all w one word 
more to be deposed to by a police officer detailing 
a statement made to him by an accused in conse- 
quence of which he discovered a fact than ig 
absolutely necessary to show how the fact that was 
discovered is connected with the accused so aa in itself 
to be a relevant fact against him & 27 was not 
intended to let in a confession generally but only 
Much particular pact of it mi let the person to whom 
it was made in motion and led to his ascertaining the 
fact or facts of which he gives evidence Empresi of 
India y Pancham I L E 4 All 193 Queen Em 
pretty Bala Lai I L R 6 All 509 discussed 
and commented on Thus when a police officer 
deposed that an accused bad told him that he had 
robbed K of IU9 whereof he had spent RS and 
had got RlO and that he had made over the RIO to 
li m — Held that the statement that he robbed II 
of R48 was not necessarily preliminary to the *ur 
render of the R40 and was inadmissible in evidence 
against him When also a police officer dip-scd 
to the /set that the accused who was charged with 
murder had stated to him that he and X had stolen 
some hides from C and upon such statement he had 
sent for C and reiorded his information and when it 
appeared that C had already informed the police of 
the fact of the theft thmgh th witness was not 
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CONFESSION— con/mwed 
5 CONFESSIONS TO POLICE OFFICERS 
— continued 

,n ev,dence of confession — De 
,n Calcutta — Letters 
J’atent 1865 cl 25— Case certified by A Icocate 

S m tT Th ° ? n90n f ° n bl9 ai ^ est ™de a state 
5^“ the -' iture of a confession which was re* 
i WMtl “ s by one of the '^rectors m whce 
cnatody the prisoner was and subsequently signed 

tho d f)™T r ged by tbe pmoncr ln the rresencTof 
tho Deputy Commissioner of Police at the police 
V? aty f° !nm ‘ ssl0ncr receiving and attest 
ln £ the statement m his capacity as H»cnatrate 
and Justice of the Peace At thTtml of the prisoner 
at the Criminal Sessions of the High Court this 
nd 'ras tendered in evidence against him and 
admitted by the Judge who overruled an objection 
T? Ef P naon « r that under s 25 of 

the Evidence Act it was inadmissible On a caso 
certmed by the Advocate General under cl 2G of 
the Letters Patent — Held that the confession was 
under a. 25 of the Evidence Act not admissible 
in evidence Per Garth CJ—S 20 of the 
Evidence Act is not to be read as qualifying the 
plain meaning of 8 2S In construing g 25 the 
term police officer* is not to be read in a techm 
cal sense but in its more comprehensive and popular 
Garth CV (roNTwra J P doubt 
ing) — Ihc Court which under that ecction is to 
decide upon the sufficiency of the evidence to support 
the conviction is m a case ccmrng before the Court 
and under s 20ofthe Letters latent the Coart 
of review not the Court below Such decision is to 


CONFESSION — continued 
5 CONFESSIONS TO POLICE OFFICERS 
x —continued 

varied the result of the tnal {Evidence Act I Kb) 
EwpHEsa r Pitambbb Jina LL.E 2 Bom, 61 
_8L — Admission made to police 


oi- Admission made to pou 

officer before arrest — incidence Act ss 25 26- 
Au admission made by an accused person to a pahs 
officer before arrest is admissible in evidence 
press v Dabbb Per shad „ 

[LIi. H. 6 Calc, B30 7CL.E.M1 
82 ... . Circumstances rendering 


2i 


oa Circumstances rem 

confession admissible — Evidence Act it X* 
26 — The circumstance* which will render * conn'*' 
sion objected to nnder *8 24*26 of the EviJ’®” 
Act (I of 1872) admiisible in evidence dweaw^ 
Empress v Rama Birapa I L R, 3 Born, « 

83 Self exculpatory statement 

i 1 Vr-tnal 


• uuw luo wiun dciow buen decision is to 
he come to on being informed by the Judge * n tea 
if *— k„ «l7 of the 


and if necessary by the Judge himself of the 

gS"?* S"f? r th i ^ F " C “ r, -“ 

irom e 1C7 the Court has power in a case under 
cl 20 of the Letters Patent to review the whole caso 
h™ n ’ er 1 1 I t3 and or the conviction 

tlUBEH v HdBRIEOIK CmJTOER QhoSB 

P L B- 1 Calc 207 25 W It., Cr 


Confession to police officer 


*“ „ vumeaaion ro ponce office 

oy one of accused persons tried jointly 

2 exdence Act 1872 ss 25 and 167— Admissibility 
V? of ooyossion-n yh Court , Criminal 

Prccelure Act f^oflB75) ss 23 and 101-Letlers 
Patent lS6o cl 2 o— Power of the High Court on 
a point oj law reserved to consider tbe merits of tbe 
case — b 2o of the Evidence Act (I of 1872) 
dor* not preclude ono accused person from proving a 
confession made to a police officer by another accused 
pcrsrn tried jointly with him Such a confession i* 
n t to be received or treated as evidence against the 
person making it but simply as cv.deuco on behalf 
«*« ^ U'eK Court on a point of law 

as to the admissibility of rejected evidence reserved 
• 101 f Tr °(i ^ ,* Lcttcr * Futent 1SG5 and 
Art fVof V 1Rb 001,71 * Cnnunal Procedure 
mid .l^,^L 18 ‘ 5 \ liaa I' oweT 40 TCT,CW ‘bo whole case 
X "hctl *t the admission of tie rejected 

a . l T ronvic ^ J“s" f, «** llw «* «■< tn.l7 

rdtnbii n « f .» / bOU V , n<t ** tn ™<* unless the 
the rejected evidence ought to Lav* 


oo Bair exculpatory 

to police officer in police custody — Sednat 
— A statement made to a police officer by * n *J CD *V 
person while m the custody of the police althMgn 
intended to be made in self-esculpation and not m 
confession may be nevertheless an edm>« lon ®* * 
criminating circumstance and if so, nnder u- » 
and 26 of the Evidence Art I of 187* lt 
be proved against the accnicd After « cl " .* 
evidence improperly admitted and put before , 
jury the High Court found that the remaining 
dence wa* not of such a character that a > . 

might reasonably be based upon it It , [ 
*""• — * the conviction aud sentence of the * 

. v.. i„.l RVTRXSS f ‘ 


reversed the conviction aud sentence ot me n 
declining to order his re tnal E ^ rB I*« l f nL g4 
DHAEINATH L lx 0 tiom- 


X, im 

84. Bta foments of 

police officer on being accused— rt*v . 

sx 25 26 27— P accused of the munlcrrt*^ 

gave to a ipolxce officer a knife 
weapon with which he had committcoi „j, 
He also said that he had thrown doja * D * * lnt 
anklets at the scene of the murder and A 
them out On the following day be accnnw 
police officer to the place where tne gw ^ 
had been found and pointed out the » {,, a 

that such statements being confess^®* . wfl |j 
police officer whereby no fact was discHe. c f 


tnai »ucn Btateraents ocmg cool i 

police officer whereby no fact was dlK ” n ,« cf 
not be proved against P Observations^ ^ j (ri 


not be proved against P Observations ^ y cr j 
confessions made to police officer*. J 3 
llaiji 11 Bom 242 an dPmprefV Memo f 
I L B. 3 Bom 12 rcfeired t^ V^jeS 
1 ANCUAlt A. A*. V-t 

85 Statement to P 0 ^^ 0 s — 

investigating case— Evidence Act * * g( ^ a 

Under « 25 of the Evidence Act 1 « Li 
confession made to m police officer 11 i, * ** 
evidence except ao far a* 1* be tt* 

It is immaterial whether *ueh police 
officer investigating the east- tho IJ 

sou is a police officer invalidate* » 5 (• 

“* 01 D, “’' l,ni . ‘ ViD-f 

80. Confession before . 

Proc dure C«*f 


80. Conlegsion o. 

Magiatrate — Criminal Proc dure 
J il/age Cess Act t 7—2 ndtnee - 
\ illag* JIagutrat* 1* not a r° I,c « 
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CONFESBION — ro«f eeed 
5. CONFUSIONS TO POLICE OFFICERS 
— Cent n ted 

therefore a confession made to a % illage Magistrate 
b net Inadmissible in evidtnce by reason cf *. 2o 
of tbe Eudctice Act Qdeks Eutbess r Sava 
Pin IL.R 7 Mad. 287 


87 - 


- Incriminattnefitotementby 


prisoner to police officer— Evidence of poha 
ttmtfalU—K pliccman on being crosi examined 
stated that when he arrested the prisoner the prisoner 
raid to him Some Chinamen at tie time of the 
occurrence tame out with hatchets. On re-examiua 
tion the policeman ao far altered tbe words stated to 
hare been used by the prisoner ns to substitute for tbe 
words at the time of the occurrence the words at the 
time and on being ashed if the prisoner had explained 
"what time answered be said at the time I 
■track the deceased " Counsel for tbe prisoner inter 
posed and objected to tbe evidence The Standing 
Counsel contended that he was entitled to clear up a 
matter which had been left in doubt by the cross 
examination. Held that the evidence could not be 
given. Qceek KirrnzsB r Mathews 
B p.L B. 10 Calc. 1023 


88. Confession made to police 

officer Admissibility of for other purposes 
thfln as a confession— Evidence Act t 25— 
Cnm nal Procedure Code ( Act X of 18S2J et 617 
anti 623— Evidence of ownership —Statements rnado 
to tbe police by accused persons at to the ownership 
of property which it the subject matter of the pro 
ceedtngs against them although inadmissible as 
evidence against them at the trial for the offence with 
which they are charged are admissible as evidence 
with regard to the ownership of the property in an 
enquiry held by the Magistrate under « 623 of 
the Criminal Procedure Code (X of 1882) TbeBigh 
Court declined to interfere with au order made by a 
Magistrate under s. 623 of the Criminal Procedure 
Code for the delivery of property where the 
Magistrate made such order up n the mere evidence 
of a confession of the accused to the police that the 
property was stolen from the adjudged owner 
QutESf Eupbess r Tbebbovak MufEacHitro 

[LL.ll. 0 Bom. 131 


89 Information rb to offence 

charged— Evidence Act et 26 27— Confessions 
of per tone charged — Information ctt to offence — 
V* lien a fact is discovered in consequence of informs 
tion received from one of several persons charged 
w th au offence and when others give like informs 
ti Ml the fact should not be treated as d scovered from 
the information of them all It should he deposed 
that a particular fact has been discovered from tbo 
inf rmatiou of A D and this will let in under 
s 27 Fvidcnee Act so mnch of the information 
as relates distinctly to tho information therein dis 
covered. Queeh r Ram Cnunw Cbbng 

[24 W lb Cr 36 

90 Evidence Act 

»t 25 26 27 — B and R accused of offences under 
s 414 of the 1 enal Code gave information to the 


CONFESSION — continued 

6 CONFESSIONS TO POLICE OFFICEPS 

— continued 

police which led to the discovery of the stolen property 
This information was to the effect that the accused 
had stolon a cow and calf and Bold them to a 
particular person at a particular place Held by 
the Full Bench (Mahmoop J dissenting) that 
s 27 of the Evidence Act is a proviso not only 
to ■ 26 but also to a. 25 and that therefore 
*o mnch of tbo information given by the accused 
to the police officer whether amounting to a 
confession or not as related distinctly to the facts 
thereby discovered might bo proved Empress v 
Kuarpala Weekly Holes All 1882 p 22o 
dissented from. Per Mahmood J that s 27 of 
the Evidenco Act is not a proviso to s 2u but 
only to a 26 and that therefore the state 
meats iu question were wholly inadmissible in 
evidence Empress v Puncham I I if 4 All 
19S referred to by Stbaioht Offg CJ and 
Mahmoop J Per Straight Offg CJ that 
where a statement is being detailed by a constable as 
having been made by an accused in consequence 
of which he discovered a certain fact or certain facts 
tho strictest precision shonld bo enjoined on the 
witness so that there may be no rocm for mistako 
or misunderstanding Observations by Straight 
Offg CJ as to the mode m which the testimony of 
witnesses should be recorded in cases where two per 
sons are being tried Observations by Straight 
Offg CJ and Duthoit j upon the nature of 
c nfcasions by accused persons in India and the eir 
cumstanees in which such confessions are made 
Eupbzss r Babb Lai ILR 6 AU. 509 


9L - 


Confession made 

soh It m custody of police— Evidence Act et 25 27 
—No judicial officer dealing with the provisions of 
t 27 of Act I of 1872 should allow one word 
more to be deposed to by a police officer detailing 
a statement made to him by an accused in consc 
quence of which he discovered a fact than is 
absolutely necessary to show how the fact that was 
discovered is connected with the accused ho as m itself 
to be a relevant fact against him fc 27 was not 
Intended to let in a confession generally but only 
such particular part of it as set the person to whom 
It was made in motion and led to hia ascertaining the 
fact or facts of which he gives evidence Empress of 
Ind a v Pan ham I L R 4 All 1$8 Queen Em 
press v Babu Lai I L B 6 All 509 discussed 
and commented on Thus when a police officer 
deposed that an accused had told him that he had 
robbed A nf Rt8 whereof he had spent It 9 ,na 
had got RlO and that he had made over the R 10 to 
him —Held that the statement that he robbed AT 
of R1S was not necessarily preliminary to the nr 
render of the R 10 and was inadmissible m evidpnr* 
against him When also a police officer deiviM 
to the f Act that the accused who was charged w!th 
murder had stated to him that he and AT 
some hidw from Caud upon such statement he had 
sent for C and recorded his information and vrLeT, 
appeared that C had already infeed ftTwSji 

it. fat .f «* thrft n,„ J C b n SSLKSril 
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CONFESSION —cc-n/inued 
6 CONFESSIONS TO POLICE OFFICERS 
— continued 

aware rf it — Held that the statement was madmusi 
hie upon the ground that it would he most dangerous 
to extend the provisions cf * 27 and allow a 
police officer who is investigating a case to prove 
an information received from a person accused of an 
offence in the custody of a police officer on tho 
ground that a material fact was thereby discovered by 
him when that fact was already known to another 
police officer Adit Suixpae r Qceev EiircEss 

p, L. It-, II Calc., 035 


62. ■ . Confemon ah tie 

in cutlody of police — Evidence Act ts 25 23 27 — 
The atenstd were charged with theft of soroo jwan. 
Daring the pdice investigation they admitted before 
the police that they bad taken the grain and concealed 
it in a jar which they forthwith produced. The 
identity of the jwan recovered with that stolen was 
not proved to the satisfaction of the trying Magis 
trste except by these admissions and upon these ad- 
missions they wire convicted of theft Held that 
as the prisoners themselves prodneed the Jwan it 
was by their own act and not from any information 
given by them that tho discovery took place fe 27 
of the Evidence Act therefore did not apply i and 
though the fact of the production of the property 
might bo proved, the accompanying confession made 
to the police was inadmissible In evidence Emprttt 
v 1'ancham I L 11 1 Ml 198 and Queen Em 

prett v J lain Lai 1 L R 6 Ml 60J followed. 
Queev £jrrnE~fl r Kaioxia 

CI.Ii.IE, 10 Bom., 6 65 


63 Evidence Act (I 

of 1872) u 2o 28 -Admimlihty of confemon 
made to choiohAar — Retracted confemon — P, who 
was accused of the mnrderof his wife and was* mated 
by a chowkidar was alleged to have made a confession 
to him of the enrae in the presence of one 23 whose 
evidence was not accepted by the J ndge lie subsc 
qucntly a few hours later made a confession to the 
Magistrate detailing theacconnt of the murder Two 
days after he retracted his confession before the 
Magistrate and alleged it bad been made nnder police 
threats Held that after the Tlew taken of the 
evidence of D It would not be safe to set upon the 
confession alleged to be mado to the chowkidar but 
having regard to the cl mi instances of the ease the 
second confession was reliable Eirrarss v Ijjdba 
C trvrveit Pal 2 C W IL, 637 

04. Statements mado by «c 

cuaed wbllo in police custody Admissibl 
lity of — Evidence Act tt 8 2a 2G 27 — Confemon 
— Confemon leading to ditcovery of a faet—btate- 
mentt a* tv deuce oj con dart.— The accused was 
charged under a 411 of the Feu* I Code with dis- 
honestly receiving stolen property In the eoarso of 
the prlica Investigation the accused w»s asked by the 
police where the property was. He replied that ] * 
had kept it and would slow it. He said be bad 
buried tb j roperty In the fid Is He then took the 
p« lies to t| e ap, t where tl a property was concealed 
and with LU own bands disinterred the earthen pot in 


CONFESSION — continued 

5 CONFESSIONS TO POLICE OFFICERS 

— continued 

which the property was kept He ® 3 j 3 e * 
statement whra pointing out the spot to toe i 
that he had buned the property there J . 
contended that those statements were 
liaving been made when the accused was 
the i^hec Held (I) that the above 
were clearly in the nature of a confewwni^ 3 J 
suggested the inference that the prwoner c 
the entne and even if not Intended by the * c 
a confession of guilt they were an aamiss''® 
enm mating circumstance and would torn i 
impertant part of the evidence against the 
( W,n 5 tb.t h. M not (ot« , tk ' JST 2 
honestly and were therefore property . , 
rule of exclusion in regard to confessions of 

person in custody of the police " ltoc , 

the aboro statements was admissible . 

nnder explanation 1 of . 8 of the EvidenreM^ 
1872 as evidence of the conduct of *W t 
S 8 so far as it admit, artatfment M 
the word "conduct, mast be read ,n , ,, ,, r 

as 25 and 2C and cannot admit ft) 

dence whn-h would be shot out by iLs 

Tliat tho accused a statement that be ha 
property in the fields, was admin® mlu« 

nnder a 27 of the Evidence Act as 
in motion and led to the discovery of „f!^fS>er 
A statement it equally admissible tie 

the statement Is made in such detad " * „trth<r 

police to discover the property the®*"’ ° Strict cf 

it bo of such a nature as to require •Jokers 
the accused In discovering the r MV A 

tho property is concealed. j 4 poPU 38° 

05 


.. Inform»H°o njSaf/sE 

the accused— 27r ide nee Act fl V * / fuel— 

- ‘\t diitovtry ?J° J \ 


-Evidence Act (J Vj"*/ -/««/■- 
dtny to the dneottry J ^^ent 



further assistance or sue , 

discover the fact Emprett of in* q„„ 

1 L R- 1 All 199 dieted *«■ f jfcrA 
Emprett r Eana / £ J L. R* & 

Ad* Siitdar r Q J-ntvlW * f n 
Calc ., C33 referred to LMAt P* J 5 CfllC-. * 13 
CunuMwiA LL.lt.—' ^ 

Dercrr Leoal KxiiEiaiuvrtB ^ jgjjj 
NunrA ,.o 

00 Statement of , 

friend — Eadenee Act ( 1 f po /«v — ' 

tntnt made in temporary abttn ‘f J r wU tii® 
person under arrest on » charge ol . t ff net 

in a tong*, from the jlawr "J* ^Vwllb bet 
was ccwmltlrd. to Oodhru. A Mend ! 
in the tonga and a mount rt F>‘> f *»f*f«aa Iff* ,w 
In the count of the Journey the pa 
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CONCESSION — contiwi 

6. CONFE>"IO\ < « TO rOLICE OFFICERS 

— -concluded 

tmgi sod went to a neighbouring village to procure 
a fn*h horse the tonga meanwhile proceeding slowly 
nl-rng the road for seme miles without any escort. In 
the absence of the policeman the accused made a 
communication to her friend with reference to the 
alleged offence. At the tnal it waa proposed to ask 
what the prisoner had said on the ground that 
ehe was not then in custody and that s 26 of the 
Evidence Act (I of 1872) did not apply Held that 
notwithstanding the temporary absence of the police* 
man the accused was still in custody and the ques* 
lion most be disallowed. Queen Empbess r 
Lester XL R 20 Bonn, 165 

a CONFESSIONS OF PRISONERS TRIED 
JOINTLY 

07 Evidence Act 1872 b 30— 

Admit b lily of eonfenton of one against others — 
A prisoner who plead* guilty at the tnal and is 
thereupon convicted and sentenced cannot be said to 
be jointly tned with the other prisoners committed 
on the same charge who pleaded not guilty Where 
therefore one of eight prisoners before the commit 
ting Magistrate made a confession affecting himself 
and five other*, and afterwards at the trial before 
the Assistant Sessions Judge pleaded guilty and 
waa thereupon convicted and sentenced and the 
Judge then proceeded to take his evidence on solemn 
affirmation and recorded his confession as evidence 
«n the case against the ether prisoners —Held that 
the Jndge was wroog in taking the confession into 
consideration against those prisoners who pleaded not 
guilty The proper course for the Judge was either 
to have sentenced the prisoner who pleaded guilty 
and then put him aside or to have waited to «ee 
what the evidence would disclose. Red r Kiw 
Pat in U Bom, 146 

88 Amendment of 

charges — Crnr% nol Procedure Code i872 ti 447 
449 — While A and B were being jointly tried before 
a Court of Session the first for murder and the 
second for abetment of murder a confession made by 
A that he himself had committed the murder at the 
instigation of P was put m as evidence against A 
Subsequently the charge against A was altered to 
one of abetment of murder and the Sessions J ndge 
under the authority of a. 30 of the Evidence Act 
used the confession against both and convicted them 
The High Court held that the original and amended 
charges were so nearly related that the trial might 
without any unfairness he deemed to have been 
a tnal on the amended charge from the commence* 
went and that no objection hiving been taken by S 
who was represented by a vakeel to the admissibility 
of A a confession aga nst him when the charge 
against A was altered the Seasons Jndge was jnsti 
fied in using the confession against B also. Reg v 
Oovm> Babu Paux II Borru, 278 

89 Statement of 

person tried jointly with othert — The statement of 
a person tned jointly w ith other persons for the same 


CONFESSION — continued 
6 CON FESbIONS OF PINSON ERS TTIEb 
J OLNTLY — 'Continued 

offence is not made less of an admiss on as to all 
that the person knew concerning the offence affecting 
himself and the other persons by the fact of the 
Court not thinking him guilty of the offence 
charged Queen v Bakue Khan 6 N "W 213 
100 — - 1 — Confetti on of 

co prisoner — Corroboration- — The confession of one 
prisoner cannot be used as corroborative evidence 
against another person. Corroboration as to the detail* 
of the crime without corroboration as to the person of 
the accused is worthless. Queen i Duebaboo 
DAS8 Siedar 13 W R,, Cr 14 

10L ■ ■■ ■ • Confess ion of 

Co-prisoner — Trial for substantive offence and 
for abetment — The confessions of persons tried 
jointly for the same offence may by s. 30 Act I of 
1872 be considered as against other parties then 
on their trial with them but such confessions when 
nsed as evidence against others stand m need of cor. 
rohoration and cannot ho wed as corroborating in 
any way the evidence of approvers against such other 
parties S. 80 Act I of 1S72 ought to be construed 
with great strictness and the confession of one 
person is not admissible in evidence against another 
although the two art jointly tned if one is tried for 
the abetment of the offence for which the other 
is on lus tnal. Queen v JjJPnt Ail 

[10 W R Cr C7 

102. Statements of ac- 

cused persons as evidence against other co-ac used. 
— Statements made by one set of prisoners cnmi 
nating another set of pnsonera when each individual 
prisoner made a case for himself in which he was 
free from any criminal offence ou^ht not to be taken 
into consideration under a. 30 of the Evidence Act 
against tho pTiBoners of the second set when the two 
sets although tned together were tned upon totally 
different charges. Quben c. Beware* Laix 

[21 "W R. Cr 53 

Queen r KnuznEE Ooeam 

[21 vr It. Cr 48 

103 — Confessions of 

accused tried jointly — Joinder of charges of 
theft and reee ring stolen property — B M K and 
M were jointly tned B for receiving stole pre 
perty under s 411 and M K and B. for theft 
under s 380 The confession of 21 JT and li waa 
used as evidence against B and all the accused were 
convicted Held that the Magistrate committed an 
error of law in admitting the confession of J! K 
and P as against B and it was a ground for setting 
aside the conviction but not for discharging the lic- 
ensed. BisHNU Banwab r Empeess 

[1 C NV N 35 

104. Confess ons of 

prisoners tried jo ntly as evidence — Confession* of 
prisoners tried simultaneously with the accused for 
the same offence which are in a very qual fied man 
ner made operative as evidence by Act I of 18/2 
i sO are only to be rated as evidence of a defective 
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CONFESSION — continued 
C CONFEbSIOJiS OF Pfll^ONFOS TRIFD 
JOIMIil — continued 

diameter and rcqntro especially careful scrutiny 
before they can be safely relied on QefEV c Smntf 
SlPWDBii 21 W B Ct 60 

105 Statement* mad * 

by prisoners before committing officer — Statements 
made by a prisoner before the committing cfllccr 
which implicate Ins fell nn and exculpate himself 
ramut be regarded as cvidi ace under the Fvidenco 
Act s 30 Queen c IvEsnco Bnoow 

[25 W B Cr , 8 

100 .. — — Defect s of con 

fessions by co prisoners --The confession of cc pri 
son rs count t under the Fridcnco Act I of 1872 
s 30 be treated as e> idcncc of ordinary character not 
distinguished by any special infirmity or qualiflca 
tions against the other prisoners as In ad htton to the 
infirmity inherent m nn accomplice’s testimony they 
are not given on oath and are not liable to be tested 
by cross examination Queen r JSaoa 

[23 W R Cr-, 24 

107 — Confession of cO 

prisoner incriminating himself — The statement of 
one prisoner cannot be taken as ewdence against 
anotlicr prisoner under » 30 of the Evidence Act 
unless the confessing prisoner Implicates himself to 
the full as much ns ins co-prisoncr whim lie incri 
initiates Queen r Bawoo CnowDn* 

[25 W B Cr,43 

108 Confession by 

<ro-/»-iro»irrif7ipJieaftny himself — 'Where m re per 
sons than one are being tried for the same offence 
and a conf BSion made by one affecting himself and 
some of the others 13 pro\ ed the Evidence Act s 30 
does not provide that such confession Is evidence hut 
that it maybe taken into consideration them 
tention of the Legislature being that when ns against 
any person implicated by such confession there is 
evidence tending to his conviction the circumstance 
of such person being implicated by the coi feasion of 
one of those who are being jointly tried with him 
shall be taken into consideration as bearing upon the 
truth or sufficiency of such evidence Queen t 
Chundeb Bhuttacharjee 34 VT It., Cr, 42 

109 — Confessions of 

felloti prisoners tried jointly for tie same offence 
— When the recused was convicted solely on the 
confessions of his fellow prisoners who were tried 
jointly with him for the same offence — Held that 
tbo conviction was bad Under s 30 of the Indian 
Evidence Act I of 1872 such confessions could ho 

taken into consideration against the accused but 
they vero not evidence within the definition given in 
a 3 of the Act and they could not therefore alone 
form the has s of a conviction Queen F stems s v 
Khandia bin Fanuu I L fi 15 Bom- 88 

110 ■■ — 1 nine as eii 

(fence of conf suae of persons tried jointly — The 
words take into consideration in a 30 of the 
Indian Evidence Act 1872 do -not mean that the 


CONFESS ION— roafi nued 
6 CtTsFESSIONS OF PBISOM^IS TPIED 
JOINTLY — continued 

confession referred to in the section is to M»f 
force of sworn evidence Queen Empress vac 
dia IDS J5 Horn 66 nf erred to Q»» 
EUPBESS » KlBUAt. DAS ,(K Aiflmte 

[I. Ii. It., 22 AIL 445 448 


U v __ Confession made 

by person charged jointly t nth another for s'Pf™ 
offences arts, ng out of one transaction 
of a* against the otter- In order ti 
offence under . 3/3 of the Penal Cod, it » 
wry that the intention or knowledge of hkelihwd 
to tbo employment of the minor for pnrpo*c* CI F" 

b. ».tb Kfmra “ SKf, 

rflte »«*!. a .1 «*» if* J, 

mote future penod bnt an offence under •the ct 
complete a. Soon a. a girl is purchased with 
Intention or knowledge of likelihood that *• ^ 
while still a minor under the age of 10 yt*n « {<jf 
ployed for that purpose her 

such employment may be remote by *“ {&tl)J!r 
physical incapacity for the purpose JT'B 

of two girl, twins about a year old sold cos ot » t 

to F, a prostitute for H 9 {and withmten 
such aale also sold her the other f,r t)lJ 

shown to have previously jwtorf ‘ “g® and 
whom slio had brought up to 0 ™.*' . bf« »t 

who was then living with her and leaduy tb* ^ fa 
a prostitute Both 2T and r w* the 

the guilty knowledge and intention ^fessi® 

sals of the two children was tuAt a JJU 

was made within two hours after her 6r 

mediately thereafter she ni brougM 

seven days On the seventh dayi o ,_f e tbc re- 
ap for trial before the re P°j*J^V n oceotre»wa 
tracted her confe saion and assigned were tried 

for her pvchaio of Its ^ 

jointly If being charged with an «sence UU0D 

he selling the girl* W**, 0 / 

and K With an offence under b. 373 t ^ wri- 
the same purpose Neither wa« "g pied »» 
ting the other The two cob&mhu * he caen m 
evidence Held that hav ing Xp * ■ K ^ pveo 
stances under which the confe«>on o» * w#M pot 
and retraced it was open to nf( ,, al0 « **** 

safely be acted upon and that i t tfr a* tlwy 

by H was not legally admissible offence 

were not being tried jointly ’ f kabuNA B*1 s , 
Deputt Leoal Bembmbbancbb calc l 04 


- — Confession 

£.,.clwJw,th »“ rf r W> 

: was not convicted or sentenced Th« swJ ‘??, 

' the trial of hw fellow 

adge holding that both the nccn >< 

led for the same offence took ifl . a«d 
itb of murder 

\th S A t confessions were tner 
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a-amst B nnd r *. SO of the Indian Evidence Act 
(I of 1S“°1 Qcecx Eupct a t Parcji 

[L3L.R. 10 Bom. 105 

113 -■ ■ . - Statement! of 

ro-oemsed v ho pleaded gn tty — Jo %t trial — Where 
two out of several per* ns on their trial in a Conrt 
<f ''east n on a jc mt charge pleaded guilty and made 
eertaia statements to the Ct net it «u held that inch 
ataUmeit* coni In t bo taken into consideration as 
evidence againit tin. other accused peraont inasmuch 
as after plcadjn 0 guilty the persons making those 
statements were no longer on their tml Qceev 
£» i>(E53 r Pie Birr 2.1* R. 17 All. 524 

114. i ■ — Corrohoral on t* 

material pnrU rntore — Where the only evidence 
against two prisoners accni si of murder directly mi 
j beating tin m in tl c t* mmismon of the crime consisted 
<if oonfessi nat statements made by them before 
the committing Magistrate which were subsequently 
retracted and the statements in such confessions were 
c mborated in material porticnlars by other evidence 
on the nc rd — Held that the evidence was sufl cient 
tn supp-rt a conrictioo Qfbe’t Emitiess r Pabf 
I* atae LL.K 10 Mad. 482 

115 Confusion of to 

a n%i<d— Plea of guilt y by one — Ou the trial of 
m rre pen Ti» than one j intly for the same offence 
where one of them pleads guilty the person so plead 
log u no 1 nper on bi» tml and cann t be treated as 
being j intljr tried with the others A confession bj 
that person affecting himself and others cannot there 
fore be taken into consul? rat inn. as against such others 
under e 30 of the Evidence Act Q CKJf Expsesb 
r LAKSBVAStA PAUBABAit 

[EL, It 22 Mad. 491 

110 ■ — — - ■ Confession ly 

one of texeral pert one jointly fried for tie tame 
Jfenec-rPlta of gu Uy by pert on to confessing — 
It icret/on to eonlmne trial after plea of go Ity — 
The tml of an accused person doea not necessarily 
cod if he pleads guilty Under a 271 of tf e Coda of 
Cn isinal Procedure where an accused pleads gnilty 
the pie* shall be recorded " and the accused may 
be convicted thereon but evidence may b# taken 
■a SeMi sis cases as if the pica had been one of not 
polity and the caw decided upon the whole of the 
evidence including the seemed s pica When such a 
procedure is adopted the trial does not terminate 
with the plea of guilty and theref re a confession by 
the person so pleading may bo taken into consider 
ation under a. 30 of the Indian Evidence Act 1872 
ns against any other person wl o is being jointly tned 
with him for the samo cffetiee A trial docs not 
strictly end until the accused lias been either con 
ueted or acquitted or discharged. Qtrse.v E in’ eras 
r Cbikba Patfchi LL It 23 Mad. 151 

117 — — — • - — Confection of 

e o-prttoner ttbo hat snthirann from attoc atet 
l fort offence — Th a confessuu of a pc rim who say* 
be abetted a murder bat withdrew before the actual 


perpetration of that murder by his assa 
be used as evidence against those osmci 
the person confessing is tned with then 
charge of mueder Re<1 x Ameita 

po 

118 


o pr toner — S 30 of Act I of 1872 »s 
and its wording shows that the confess 
1 1 be an element in the consideration of 
Unless there is something more * cir 
will still be & case of no evidence and 
Arrovraiotrs 7 Mi 

110 - 


prisoner tchtn adm ttible against 00 p 
render the confession of one prisoner 
with am ther admissiblo in evidence sgau 
it mast appear that that confession it 
confessing Persia substantially to tho sa 
it implicates the person against whom it 
in the commtMton of tho offence fai 
prisoners are being jointly tned Qua 
*-r 10BLR. 453 10 W 


Qvisv r UfOHESH Biswac 

[10 B L. B„ 455 note 10 W 
120 Cc 


co prisoner — Illegal conviction — Aeon 
aihly on the endcnca of a co-prisoner I. 
QctEV X AilBIOABA HCXAOtJ 

[LL.B 1 

Qtoev r Dcdkc Rankf 

pL.R.1 


121 . 


uncorroborated eoa/Vsiion — A convi 
per* a who is being tried together with c 
for the same offence cannot proceed n 
uncorroborated statement in the confes: 


[IL B 1 AU 


122. Ct 

one prttoner explicating h mttlf «i 
Effect of — Court Meaning of — Un 
the Evidence Act the confession of a pn 
ing himself and another person chsrgi 
same offence u when duly proved a 
evidenceagainst both but such second pt 
when tt is uncorroborated as against bin 
convicted on it Per Gabth CU — 8c 
must he dealt with by the Court in the ti 
at any other evidence The weight ho' 
attached to snch evidence and the quest: 
taken by itself it it sufficient ia pom 
jnstify a conviction is a question for 
Unsupported by other evidence it howi 
be taken as evidence of the very weakest 
simply a statement of a third person not 
oath or affirmation If each confess* 
berated by other evidence it is immstena. 
proving the case at the trial the confesi 
the other evidence or the other evidence 
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evidence 1ln ]J, If corroborated by circumstanUal 1 444 £o1 U 2 wkL tuPBEg 3 of India c Mtri.tr 


a conviction even If Mm ,w " , ®«««t to support 
evidence unless mjboratcJ by circumstantial 
corroboraUcn wouldjf 

support a conviction Wt &«“*!*«* 


[X X E 2 AIL, Bid 


«ppo« . iTiSLSr 1 "! 737 — 2W/W.™„ 

_fe”F '»,•■ SO Of tlio KnilnUZt 2?* WD ' 3 ! !' rw-d *"j II m 

,h ; , n . tr:il b. » jS™ ».5" M rS”*?,** '“> too furrtirr d«oilJ«ite 

“* includes hott. j » j uage with ft jury ». 39j of tbo I cnal rv»d« aJ. m 


°»>J the Judge in a t S £■*?»■ Act mcan * not 
but includes both Toil ^ ? ^ nd ^ e w, ‘b » jury 

A a ^c< 3 Tos t ^c^i h J E U E ,, ^ ^r am, Jnrv c 

CC 1*. R, 4 Calc 483 3 C X. B. 270 


dee will, . ° . itn . 7 . , tIie former for daeoity under 

v SlSftti 7 L J ° f b ° 1 cna, , Codc «** ‘be latter under s. 413 

Empress C for receiving stolen property lnowlng it to be 

3 C x n. 270 stated lie Lftd b^dld ov^rt 

,, e, aj* ««f«*ion of a co-accused «L v ,d ^ m ^ C m S “ nd found with B out of 

tbc went- v ? a,n 5‘ ‘bo accused but it is evident* t P'eeeeof gold and silver given to him forthe purpose 
WfficTent ro Wl if tincorroboVatlit?f^ t ^ ^ 4k 0n c tb * , eTlde “™ *“ d on the con felons made 

Soo/?,A t r* W ¥ ri f t a «> nv, ctio n P mpr ,“ ^ ‘be Sessions Judge conncted R On appeal 

follow/, S hwkerlutt d * Z X 4 *oI ^ tL - ,Il f , ‘ Court — J&M that ^ and 5 not having 

^ blaioa Tewari t Aura Hosszry ^ been tried jointly for the same offence the confession 


pru 0nf rexcu/nst,n<7 T S,alemt "* of 

Sr„, •■s-x 1 

lus fellow prisoners 


w me High Court —Held thar A and B not having 
mu iiosszrr I been tried jointly for the same offence the confession 

13 C. W W naa ,n »dmi»sible as evidence against B There 

c-/ / 74B ^ a * therefore no evidence of theidentityofthegoods 

T~ statement of «°Ien at the daeoity with those found in B‘ 

A prisoner charged I possession and the caso neamrt lnm faded. Connc 


■voien at the daeoity with those found in M « 
possession and the case against him foiled. Connc 
tion quashed Eimmaa c Bala Patel 

[X X It., 6 Bonn, 03 

12 3 Statement If 


■ft mn ;t 138 AM I , 

to exculpate himself Held that P n >°”er in abtence of eo pntonert—Confeuto*.— 

2^“ n ° k evidence against the other * Utem ? ,t be V» 1 Perrons were chafed together with off-nce* 
*• 30 «f ‘be Evidence Act it wa. J .T', nndcr ?" d " •« lis 303 324 and 32G read with a 

gr. % rt to ..j od», \C0ZSZ. Th ' s '“» v 


part to explain hra ^w^prcs^ca 'on* the" ° n b " bl " torn for examination came rouau 

such a manner as to cxculnate bim«.iv ° 0c ? a8lon cac b prisoner chiefly upon what was said by hi 

Mention made by him in such a .m™-, a * d * n y co-prisoners during his absence from the Conri 

Persons having^ been en-W .n tT n ‘ ? ° thcr ?' ld that ‘be evidence so given was m.dnuM.blc 

altogether irrelevant and not°evidcn^o / 8 ^ „ was THB mattes or the petition op CffiiroBJ 
Node Box Nazi r E™ s V racC0 ^ ,a8t them ^Atn Siexau. Empebss • Chanues 

, O.L E.ecalc.278 7CLE isr S r“* USI« « Sttll.® 

125 _ < v. _l, Ic 385 CnArowBi Ball r Mori Erswr , 

*mpl\catin<j prisoner confer. Confession not p3C.LIw* r 

= AsSS w5L= =w= 

4 ration not be ‘ a ten into cons. Ju(J ? c on a charge of murder The Sessions Ju<£ 

other nprorvT,. Cr ^ 30 o£ Act ^ ‘872 against sneb examined each of the accused in the absence of ‘h 

453 follow^ Queen v Belat Ah 10^ B Z R °‘ber mating the latter withdraw from the Court 

*53 followed. Empeess op India » Q?xhaj dnna S ‘he lamination of the former though 


vatu prisoner cbiefly upon what was asm “** 
co-pnsonera during his absence from the Court. 
Held that the evidence so given was inadnns*iW f 
In the matter or the petition op Cha ^ 1524 
Nath Siekak. Empebss e Chandea Nate 
Sircar X X It. 7 CaL 65 8GLX 3W 
Chaxowbi Lall r JIoti Eubmi _ 

[13aXIt,375 

129 Statement ty 


453 fnllAnr^j Queen y Xelat Ah JO°B J R I °‘h er mating the latter withdraw from the Court 
*53 followed. Empress op India , GaIcra, dana S ‘be Examination of the former though 

... [XX. It. 2 AIL. 444 I wl ‘bout objection from the pleaders oftheaccuicu 

_ lli0 — „ , I persons. Held that the examination of each » ccn, *7 

— ’ Confession of I conld bo used only against himself and not »<£«•* 

e a person I his fellow accused. Empress j Eakshman BAyJ 


„ . i-couns. xieio inai roe examination oi rad, 

?r?* on *'' exculpating h nisei f—XVhZT fe “ ,0n ° f , COnId bo 08 ed only against himself and not a^' 5 

.“|^SSS“I.‘SSS .HwEtfSLS* [LL - JL es<,m 

~~Held that such stateimm** 6 o£ , ! ue b other persons 130 . T) th net confer 

«ch oth t,0a " nder *■ 30 of IS b ® taken ] ata «on of offence charged -To render the itatw.®* 
ther persona Queen v Belnt of one person jointly tried with another for the ea° 

1 10 B L offence liable to consideration against that other »* '» 
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DIGEST OF CA'SFs 


CONFESSION — eoafiaired 
C. CONFESSIONS OF PRISONERS TTIED 
JOINTLY— eont nued 

necessary that it should amount to * distinct confes 
non of the offence charged Fmtress r Daji 
Kabsu I. L, Rt 6 Bom. 288 

131. ■ — Stalemenlt of 
co^prttomert plead ng guilty — Several prisoners 
being charged together with honse breaking some of 
them pleaded ga\Uj The S cs«oos Ju&v>e used the 
confessions made by those who pleaded guilty as 
evidence against a prisoner who was tried Held 
that such confessi ns were not evidence onders 30 of 
the Endcnee Act 1S<2 \rruTl«»Wr Queen 

[X.L.IL 7 Mad- 102 

132. i — O (fence of tame 

dtfla Uo» anting out of * »gle I ran tad on—Incul 
pah on through separable acts — Counterfeit coin — 
Penal Code ( Act XL I of JoSOj » 239 — A and B 
were tried together under s 239 of the Penal Code 
(XL\ of 16C0) on a charge of delivering to another 
counterfeit coins, knowing the same to he counterfeit 
at the time they became possessed of them A con 
{eased that he had got the coins from B and had 
passed them to several persons at his request Held 
that the confession of A "as relevant against B 
When two persons arc accnsed of an offence of the 
same definition arising out of a single transaction the 
confession of the one mar be used against the other 
though it inculpates himself through acts separable 
from those ascribed to Jus accomplice and capable 
therefore of constituting a separate offence from 
that of the accomplice Quiet Empress r Nub 
Mahomed L L. R 8 Bom., 223 

133 Confession of eo 

prisoner uted against abettor —Upon the trial of A 
for murder and B for abetment thereof a confession 
by A implicating B cannot be taken into considera- 
tion against B under s. 30 of the Evidence Act 1872 
Uadi c Queer Empress L L. R. 7 Mad E70 

134. Confeil on \f taken 

to le taken agaimt all eo-accuied — Admissibility 
cfconfett on ago ntt co accuied —When more per 
sons than one are j intly tried tor the same offence 
the confession made by one of them if admissible in 
evidence at all ahould be taken Into consideration 
against all the accused, and not against the person 
alone who made it Empress r Rama Bibapa 

[IL.R. 3 Bom 12 

135 TPanf of eorro 

loration — A conviction of a person who Is tried 
jointly with other persona for the same offence can 
not proceed merely upon the uncorroborated confes- 
sion of one of inch other persons Queen Empress 
r Dost JrvA L L. IL, 10 Bom 231 

Queen Empress t Krishna Bhat 

tL L. It-, 10 Bom 319 
130 ■ — Home breaking 

— Production of ttolea property — Where the ac 
cused was convicted of house brcaamg by night with 
Intent to commit theft, and the only evidence against 
him was the confession of a fellow prisoner and the 
fact that he pointed out the stolen property some 


r l 1S'S ) 

CONFESSION — concluded 
G CONFESSIONS OF PRISONERS TRIED 
J OINTLY — concluded 

months after the commission of the offence Held 

that tbo mere production of the stolen property by 
the accnsed was not sufficient corroborati n of tha 
confessi n of the other prisoner Queen Empress 
p Doja Jit a I L. IN, 10 Bom. 231 

CONFESSION OF JUDGMENT 

X. Confession at filing of plaint 

— Discretion of Judge to hear the cate — An insolvent 
defendant appeared and confessed judgment at the 
•nit of one of his creditors at the filing of the plaint 
There wero other suits filed by other creditors. The 
Jndgo (P reorder of Moulmein) gave a decision for tbo 
plaintiff hnt declined to sign judgment pending a 
reference to the High Court under Act XXI of 18C3 
■ 22 on the following question Is the plaintiff 
entitled to a decree as of the date on which the defen 
dant appeared and confessed judgment ? Held that 
the Judge has a discretion when parties have come to 
a mutual agreement or when the defendant hai con 
fesacd judgment to decide the suit at once in accord 
anca with such agreement or confession He is not 
bound to do so till the tune fixed for the regular hear 
Ing of the snit and he cannot exercise that ducrc 
tion where there u any doubt as to the good faith or 
Identity of the parties Bans op Bengal* Currie 
[3BLE. A.C 306 12 W R. 432 

2. Conditional confession of 

judgment —Tbs confession of judgment most ho 
unconditional unless the plaintiff consents to a con 
ditional one eg a decree on payment of instal 
ments Atjia Rajiv Chuntun Singh 

[2 Agra 77 

CONFISCATION 

See Cases under Act op State 
See Cases under Forpehube op Pbo 

PEBTE 

Set HrmuLAw— I nheritance— Imp aeti 

BLE PnOPBRTT 

[LL-tN 17 AIL, 456 

CONFISCATION OF PROPERTY m 
OTOH. 

L Limitation— Beleate of Ooc- 

eminent right! — Settlement — Cause of action — 
Honse property in Lucknow of which the Govern 
ment had assumed possession as confiscated under 
the proclamations issued by Lord Canning and Sir 
James Ontrnm in March 1858 waa released under an 
order passed on the Cth July 16G3 whereby the Gov 
eminent abandoned the confiscation and left former 
owners to their rights This property had previously 
to the confiscation, belonged to one 31 K Lands ta 
Oudh confiscated under Lord Canning’s proclamation 
were in October 1SC3 directed to be settled with the 
heirs of If X In a suit brought in March 18 5 by 
a plaintiff who claimed a share of the house property 
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worst or cises. 


t ice ) 


CONFISCATION* OF FEOFFSTT DT 
OITOU — cunt s«*f 

l La 2a iiici <r* the ajarast * Hr**** 

dost wb f was n hint al JI A s-id who had itfcuaed 
p>'H-n.'4i n uf tin. booses and land* nmler tie orders 
{nu-KmJ l e the c tease i * Shu cue and tie •ctJ-rnuu! 
of thu vtb t the <1 * ndm* pusA-d tha the mi .ry 
pctp«.rt» bod o m utj bur pi-*<Hi« n w. I'Co Bair 
a inf* tun if r and tbs t K e pI.u*Jr» *a_ was 
biirv<| h» Lmi_* an. EVd (in*) l-l respirt cl Shu 
b MM*. properts tha lithe i! fendmt was la pi*ae*- 
i ,tt i. th true *h a the pr< taa ■ r« wrt~ usoevl 
th sti» a uf Caul* j n mast hi decided sj ii th -re 
Borer hod bwti » confinra m and (wcon I) la m* 
p x-fi £ th Indu. tha no qnest.ua of Dots a.a cunld 
a.*u«. since the ru5 wn# be* o_ht »tthia twetri rears 
t’vm 6 V ii i ! the In Ter-inteot order {\.e s*.t h-meni. 
nailer whah a^jnu ur t tl to the tm?4 emit bare 

been {lurej by niter «.£ the pnrti -9- Jstxs 
* A<s-a Rurc tIvK,4 Oa.^ 73" 

3. — Lord Cs-niRj’s p-cxlxm- 

tioc 1S3S. E3exS of- £*-./.-/<** 0 r c»*tr>z »I 
Itiili — Ihu edict Z Lurd Gummy* pci laa-i " 
cf th 13 h Hand 1*3* was 1 » d-eesa all the Leaded 
pi";fir*» £r m th pr pn -t n La Oudh and b trami'er 
it ilt 1 1 it it ui the ENSuh C* jeeroaj fit. CVcse- 
qoen Js i-l »h ’ *m u that ihi o ihun title to sat-h 
pn p t*» mut i tun hrm^hthetw*eninuot. Vfh -r* 
a rrarvttt u» owi to a f m t uwaer the ne^ t^le 
Brill ipvDJ unt^fftr cn the t True of the reitrwt 
•ai ii»ai.li ru-tTfvttt <e mai tje Lie cniy no *ai cm 
bi bjimi£miu»I fe» re tiiy aa aC«D*«i motaiu Mil f T 
iiiu n Iiaufu ohm late t«^f «ei-cn2oir to tht tinor 
cf the luannil* b whiih the pr pert» woo 6 U1 niJer , 
the «K J nasty mJ prt. r t the ei'ntfeca.a-n hirSXA , 
JsaLty *>aaiaa r Pirtm Co*fC3«:ctr« ct i 
L ciSfOw I*. EL. 0 I. A. «5 1 

?- F-cporty *c<2 r»- 1 

tfi 3 eml la nJd« cf ooe party ta adru**ad 

to teloay to aac«i«r — K* j\ilr-t\<rn fjr JLjc*i£ 

f *re tar — la PttOu bufun* Its «3TUtt to the 
it-ahrai »Ka ih was a talahh &u of a hiryv taialh. 

A iraor-r broach u£ha» fiauly baJs wpwa nehal ta 
tile puKsiwioa uf Jt who0f lEutnet fc* nr sad iailupen« 
i fit L the tiiuAhthe Kajuh pucacnseita* ruprrseotim. 
the Ail t br*a h uf thu fiauiv The Ottvih Co»vra- 
m nt fur tlaiui p trp n n in triiil J?% mifca! w’th the 
b-i'nh » taonh. to that the Kajuh as therlJiT-hna h 
uf the tuniJ» rumfftcntuJ m halat th Cunrt at 
taihnuw n itwithetia Cnir that J wnaet -J ia an La«- 
t trbuJ (nunn a so *5» In e cwnur payun. thrvnsh 
thi Kaeih tjr hia « but a pr* pertafx of the jamma 
ffi lunthetaliAh This rutatun betrmn the Sa*ah 
an t J *i*'maC 1 np tu the tone of the aiwi'fa.iott of 
t-*n Hi b» the t>ite*h Coeermaent. VVhjJ the Corera* 
n n wxi DiaheiL. a »'ttt munt with the IiaJ owners. 
m I Jt wx« abirnt to apnif fra iCntmit sittl ment 
of bin m hnl, b i anil a£*ur bnah a wiJi w wsa mJmoJ 
bethfEaahnttoJo* thu Ka oh ui b-t* -rs fallv 
fu> irtoi Du J i aha la J n»h4 to the m hnL «lf*ur 
th» suppnMi n of the rb C u; in OtJh aaJ the 
to eurr m ul hui rw. iptuuiX Jie tahiih tm t iirtre with 
ita r i.hts. a pri irn rtialei't^ii'iiientofthutiljtAin to* 
lD " J * 01 hai wxi m utu with toe Iwipih but buf tu 
• sunaJ f i jraa 4 tu huu. O irvnm -u confort oil 


CONFISCATION OF PE0FS3TT DT 
O UCII — cw-i %JtJ 

half hs* cs a.ca f Ttvucralsi.'n of amt*. TheEa’A 
rzpprssKil tie fn.4 cf the trust rrlatws cf “ tf ® l ' D y 
cf A and ciutrimf tha- i shi-cU b« tachniil » Su 
half par* of the «t* the Gwcrammh bsJc-n** 
ea u\2.»hai Bubal the C weraaim ia»r , w*T.irW“l 
to OnJi lueafjts. J. * waiiw br/tr^t * 
the (jxTrroaunt anJ the c-iatuw firthuin&Tsn'n™ 
the tnehal aa*I f t a •rtilnnuBt. Thu Ch-rf C Tama* 
•after heU tha* s« the Eauh w the rrar»tiW *n« 
cf the muhat cf J. otcmiii n ha ti-ulh 4 W 
pr perfr fxf I «L t-ieh 
cb the r- vsd tha U «i tlse afcwoW.^ 

?w* tnfl cf the Ea ai. tad tha- Jt » •• 

a v Ze owner ru out aTrtiil aa between ^V7,, 
G-eeroat -n be the art of c--ofiaraia.it rf a*. »* 
Ea ah* talnlh. T a-xxty* *** 

Gc»«fx»T iiar-crt’sEA.ua 

4 - CctifEa^tx-Si 

cf lands £a OaXh in ISfS and 
ables la I^e^ow-^.'t-ru u.-OB » ^ 
fra tharv ot pr- per*r cwwatsSi. »f ( ' j 

in Im In w vul(i) man *-pa?ao. W 
of ChtJh. the &*«cv *aa tfilf * Ur 
un. fr-ot the femur owner a tnemher ot » 
thr- nrh whah the pl a n t i ff clmncL i' , , 
mourahi a to twfacar thee &a an. 6 J*® “ L^j-i £ 
the evoflaifum whi b. hafjnr f IhiriJ th 1 * ®» 
the town ih 1^33 wna 4» 

mi any mi ctnai on the pari of « 

tcahe a rr-mant ot fiircorof anj pew- 1 ^ »* ^ 

mranlfar the present qm. ^ (i) 

nuh orntS hil crvnrwd I*e *6? X,& « 
cane ojjJit the jwuera! *on3acsta.« Of wttTi*- 

waa mb iW tbr- 

m -nt opera hi -iw to whn.h the ^Jmnunt 

the Uad a <ptesta.it. was to the **£* *"£? -^r, u u» 

• h> mill be made wdi the “huira “t ™ Jilu the 
owner .Kef it tha the *>u»o <S»1 »■ P 
Ji fence of mchtsi*e title b» (fv£* thu s2 

tamed, on its trao c.-natracta.m. mJ? u P't am# 
th so who oti-bt taie nadur and 3®* t v ^ w-th'-' 5 * 
owner (deceased a the tone of Kt Ji » t ffoit* 

racitiCny any cla.aw.it. «a»c t hi-se *p r“N 9J *,iit 
adecrselwlTiah fcte w* 

the setihraen whieh fuCowcd tte _C ^ .fcsfaP-’’' 
any artitrarworwhi Hy-newr-Jitr •* / kl5 j u «A 

crpt-x-eclas tfthi «art mce of ‘ au ihJ«' 

thus had been tcmjht tu an 90 J) <ru is « 

ttu «nqws mast n*s *u « ^ J.i» 

bin entitled bad there brim i^iahi ^ 

bvth cLiosus of pc purt»J . 

Jsxxr Kxna. Art}* ^* 7* z. A. 13 * 

pLUE^13C5a.<r-I 

CONFISCATION OF SALT 

C.u.13 rwsirs * is* - icTS 
LATV.SS tuinil tc 

CONNIFANCS. 

»r IW*C» S C5»t 



( I-Gl ) 


DIGEST OF CASES 


( JGC2 ) 


CONSENT 


Set Cases under Acquiescence 
See ATTT.it to Pbity Council— Cases in 

WHICn APPEAL LIBS OB NOT— \ iLUATION 

or Appeal L L. R. 18 Calc- 378 


CONSIDERATION — continued 

Immoral — 

See Hindu Law — Wbl— Construction 
or Wins— B equest tob immoral Con 
sidebation I L R S3 Mad 013 


See Consolidation op Suits 

[21 W R, 168 
See Decree— Form ot Decbfb— Tenbral 
Cases ILR.D AIL, 229 

See Evidence — Civil Cases— Mode ot 
DEATINO WITH KTtDENCB 12 W It 244 
[10 W n, 248 


See Hindu Law — ■Inheritance — Modifi 
cation OT Law 1 Agra 100 

12 Agra 173 
3 Agra, 143 

See Judoi— Powys 21 W R- 160 


See Cases under Jurisdiction— Ques 
■ not of Jurisdiction— Consent ot 
Parties etc 


See Pasties— Substitution op Parties 
— Plaintiffs 

[17 W R, 475 8B Lit Ap 08 


See Pleadeb— Authob itt to bind Client 
[2 Moore a I. A. 263 
I L H 11 Bom 661 
2 Mad. 423 


See Cases under Waiter 
— Proof of— 

See Etidbncb Act b 74 

[RIaR 4 Calc 


79 


CONSENT DECREE 


See Decree — Consent Decree 


CONSEQUENTIAL RELIEF 

See Casks under Coubt Fees Act 18<0 
B 7 AND BCH 11 ART 17 
See Cases under Declaratory Decree 
Suit tor 

See Cases under \ aluatiOn of Suit— 
Suits— Declarator t Decree Suits 
yob. 


CONSIDERATION 

See Cases under Contract Act s 25 
See Cases under Promissory Lots— 
ConsidebAtion 

See Cases under \ be dob and Fcriiaseb 
— CONSID ERATION 


— Illegal— 

See Cases under Contract Act s 23— 
llLEOAL CONTRACTS 

See Troves 6 B L B , 681 


— — Proof of— 

See Cases under Evidence— Secondary 
Evidence— Unstamped ob Unbeois 
tebed Documents. 

See Onus op Proof— Documents seiat 
ino to Loans Execution op and Con 
81D ERATION YOB ETC 

L Practice of Coarts in India 

— Contract — Considerat on Proof of — It is the 
established practice of the Courts in India, in cases 
of contract to require satisfactory proof that consi 
deration has been actually received according to the 
terns of the contract and a contract under teal d>cs 
not of itself in India import that there was a suffi 
cient consideration for the Agreement A plain 
tiff however suing to set aside a security admittedly 
« recited by himself must make out a good primd 
facie case before the defendants can be called on to 
prove consideration. Pbahlad Sen t Bodhu feiNO 
Kaupbaead Trwabi V Pbahlad Sen Pbahlad 
Sen r Duboa Pbasad Trwabi Pbahlad Sen r 
T un Bahadur Sing Pbahlad Sen c It a jendb a 
Xishob Si no 

[2 B L. R ’P C 11 12 W R PC G 
12 Moore a I A 276 280 

See Kaju Balu c Kbisdnarav Bamchandba 

[LL.E. 2 Bom 273 

2 Proof of consider 

at ion —It is tbe practice of the Courts to receive 
evidence as to tho actual payment of considcrati n 
money notwithstanding the sale deed may contain 
an admission of the receipt thereof It being gener 
ally if not universally the case that the considers 
ti n money is not paid at the t me of the execution 
of the deed gross injustice would be committed 
If such evidence were excluded Subm IUe r 
Ubhman Bab 2 N W., 209 

Bajendba Nath Banerjbe r Jodoo Lath 
Sinoh 7W E 441 

r AJU BALU r Ebishnabay Bamchandba 

[LL R., 2 Bom, 273 

3 Document import 

my consideration — A bond although under seal 
does not in India of itself import that there has been 
a sufficient consideration for it. Mahomed Zahoob 
Ali Lulx r Butta Kunwoob 2 N W„ 461 

4. - Sufficiency of consideration 

— Contract Act * 2 cl (d)— Consideration morimy 
indirectly from promisee — Stranger to cons dera 
tion — A granted an estate to C and directed her to 
make an annual payment to A a brothers. C by 
agreement of even date made with A a brothers pro- 
mised to carry ont A a directions. Held by Innes 
J following Dutton v Poole 2 Lett 210 that tho 
agreement was enforceable against C by A a bn> 
them Held by Kinder slet J that the grant by 
L and the promise by C to the brothers oi A being 
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DJOF'sT OF CtSFS 
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CONFISCATION OF PROFEHTY IN 
O UDH—conh n tied 


and lands as one ol the heirs o i It K «nn«t » **« 
dint who was an heir of M A and who had obtained 
poRsmirti of the houses and land* under the orders 
passed for the release of the one um\ the settlement 
of the other the defendant pleaded that the entire 
property had come into her possession in 185C under 
a Lift from 31 A and that the plaintiff's suit was 
hatred by limitation Held (first) In respect of the 
house property that if the defendant was in f> sics 
»ion at the time when the proclamations were issued 
the question of limitation most be decided m » there 
never had been a confiscation ; and (aeconil) in res 
poet of the lands that no question of limitation ecu Id 
arise since the suit was brought within twelve yean 
from the date of the Government order for settlement 
under which alone any titlo to tho lauds could have 
\ ecu acquired by either of the partie®. J tttAV haun 

r A 3 flim Bane UB 4 Calc., 72? 

o Lord Canning a proclams 

- - -- — ir... -«• r>. 


— I_,orci L/»nmu« o — ' 

turn 1858 Effect oT—Rejronl of co* fiscal ed 
landt — The effect if Lord Cnrnmg'u proelamation 
of the 15th March 18o8 was to divest all tJ» lauded 
property from the proprietors in Oudhand to transfer 
it to and vest it in the British Government Conse 
quently all who since that date claim title to sneh 
property must claim through the Government TV here 
a re grant is made to a former owner the new title 
will depend entirely on the terms of the tc grant j 
and if such re-grant is made for life only no wit tan 
he maintained to re tify an. alleged mistake and for 
declaration of an absolute title according to the tenor 
of the aunnnds by which the property was held wider 
the old dynasty and prior to tbe confiscation McxCa 
J EH AH SADIB4 V D*M** COI£«I S 8lOKEB OV 
LVCKVOW X* H. 8 L A 


3 - Property standing and re 

Sintered In name of one party but admitted 
to belong to another— -Keyutratioii for fiscal 
purpose*— In Oadh before its annexation to the 
British rule a Rajah was a talnkhdar of a largo talukh 
A younger branch of bis family had a separate mebal in 
the possession of A wholly distinct from and indepea 
dent of the talulch the Rajah possessed as reprcBeTiting 
the elder branch of the family The Ondh 0°™™ 
ment lot fiscal purposes included A a mehal with the 
It a] ah a talukh so that the Rajah as the elder branch 
of the family represented A s mehal at the Court at 
Lucknow notwithstanding that A remained lanndis 
tnrbed possession as absolute owner paying through 
the Rajah for hia mehal a proportion of the jamms 
fixed on the talukh This relation between the Rajah 
and A subsisted up to the time of the annexation of 
Oudh by the British Government While the Govern 
went was making a settlement with the land owner* 
and A was about to apply for a distinct settlement 
of his mehal he and after him his -widow was induced 
by the Rajah not to do so the Rajah in letter* fully 
recognising A s absolute right to the mehal After 
the suppression of the rebellion m Ondh aad the 
Government had recognized tbe talukhdan tenure with 
its rights a pros sional settlement of the talukh includ 
log A s melial was made with tbe Pajah but beforo 
a sauad was granted to him Government confiscated 


CONFISCATION OP PEOPEEtr IN 
OUDH — concluded . 

h»lf lu atita l"'"”;™'! ?! «f tootltl 

suppressed the fact be included in it* 

.1 “ »a tot *g?*iSs S 3 «* 

half part of the estate enotfd 



uwir was not ifatd MgJS of Idl * 
Government by the act CooCRSl 1 

Rajahs talukh. g j. A Jlfl 


zs&ssrst&fsi 


Ot lauus m v . rt./i.—Tdk — tin 3 4 .. 

nbles in Lucknow— G*fi i imnM >T»th* 

for a share in property * W** 

in Lucknow and (6) rerenae payrng ‘ ^ 

of Ondh the defence was f t hc fs®'ly 

..on from the former owner a member n 


..on from the former owner a member totJltVl n 

tUwt” tlucl to r’“'f W,". irn w* Jl 13 

tho confiscation which n41f abandoned 


regard to tho present question^ property!] 
such event had of 

came under the ge 


ticmcd On its tnie 

those who might tolce an r tt)crn enV) « btffl 
owner (deceased at the time oi ^ ^ w 

excluding any claimant Tbc tfoveromf 04 B» k * 

adversely to such title fitstf* 

tho settlement which follow ^ ^tnbntwuof « t 

any wb ‘‘ ra 7f^MMsteiiee of previous titl« ( 
or proceed as if the existenc r ^ t0 go tornv 

thoy bad been brought to anj emy ^ w ooW J,ta 

The enquiry m most «*«« " confiscatjrort ^ 

been entitled had there been 

Mb duo °' rWJ.a.^Bwr. lA ,0* 
i iscifci ^ n - 
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DIGEST OF CASES ( 15G2 ) 


CONSENT 


See Cases under AcQuie'cencb 
See Aft * ii to Peity Council— Cases r» 
which Appeal lies ob wot — A aeuatiox 
cp Appeal I. L. R. 18 Calc., 378 
See Consolidation op Suits 

[21 W R., 163 
See Decree— Form op Decsek — Cenesal 
Casks I. D. IL, 0 AIL, 229 

See Evidence — C mx Cases— Mode op 
DEALUfO WITH ETIDZNCE 12 VS It 244 

[19 W B 248 


See ItixpU Law— Inheritance— M ourn 
cation op Law 1 Agra 108 

[2 Agra 173 
3 Agra, 143 

See JudOr— Powm 21W B. 198 


See Cases under J ceisdiction— Qdes 
HOI OP Jurisdiction— Consent op 
PARTIES BTC 


See Parties— Substitution op Pasties 
— Plaibttpps 

[17 vr R„ 475 8BL B„ Ap 08 
See Pleader— Authority iosied Client 

P Moore s L A 253 
L R-, 11 Bom 501 
2 Mad. 423 


See Casks undbb Waites 


CONSIDERATION — coni nue<! i 

• Immoral — 

See Hindu Law — U ill— Construction 
op Wills— Bequest foe immoral Con 
sidebation I Jj B , 23 Mad 813 

— — — Proof of— 

See Cases under Evidence— Secondary 
Evidence— Unstamped ob Unbeois 
tired Documents 

See Onus on Proof — Documents eelat 
iso to Loans Execution op and Con 

SIPBBATION FOB ETC 

1 Practice of Courts In India 

— Contract — Consideration Proof of— It is the 
established practice of the Courts id India in esses 
of contract to require satisfactory proof that consi 
deration has been actually received according to tho 
terms of tlio contract and a contract under seal does 
not of itself in India import that there nug a euffi 
ciont consideration for the agreement A plain 
tiff however suing to set aside a security admittedly 
executed by himself must make out a good pnmd 
facte case bef >re the defendants can be called on to 
prove consideration Pbahlad Sen r Boded Sing 
Kaliprasad Ibwabi v Pbahlad Sen Pbahlad 
Sen v Duroa Fbasad Tbwabi Pbahlad Sen r 
Pun Bahadur aina Pbahlad Sen r Rajendba 
Kishob Sins 

[2 B D. B ^ C 11 12 W R P C„ 0 
12 Moore a I A 276-280 


— Proof of- 

fice Evidence Act b 74 

[L L.B,4Calc 79 

CONSENT DECREE 

See Decbeb— Consent Decree 

CONSEQUENTIAL RELIEF 

See CabE3 under Count Fees Act 1870 
e 7 and sen II abt 17 
See Cabbs undeb Declaeatobt Decree 
Suit toe 

See Cases undeb Valuation op Suit — 
Suits— Declaeatobt Decree Suits 
fob 

CONSIDERATION 

See Cases under Contract Act s 25 
See Cases under Promissory T»ote— 
Consideration 

See Cases under \ bsdoh and Purhaseb 
— Consideration 

Dlegal — 

See Cases under Contract Act s .3— 
Illegal Contracts 

ficeTBOTER 8 B D R,581 


See Baju Balu r KbIshnarav Eamciiandba 

p.LR 2 Bom 273 

2. Proof of consider 

atxon — It is the practice of the Courts to receive 
evidence as to tho actual payment of consideration 
money notwithstanding the Bale deed may contain 
an admission of the receipt thereof It being gencr 
ally if not universally the case that the considers 
turn monoy is not paid at the time of the execution 
of tho deed gross injustice wonld bo committed 
if such evidence were excluded Sursl Rae r 
UdumanBae 2 N W 209 

Baiendra Nath Banebiee c Jodoo Lath 
Sikoh 7 W II 441 

Taju Balu t Kbisbnabav Ramchandha 

[X I* It., 2 Bool, 273 

3 — Document import. 

sng consideration — A bond although under tea!, 
does not id India of itself import that there has been 
a sufficient considerati n for it Mahomed Zadooe 
A ii Khan c Ruita Kuhwoob 2 N W., 4CT 

4. Sufficiency of consideration 

• — Contract Act t 2 cl (d)— Com deration meow 
indirectly from promisee — Stranger to eonetdem- 
t on — L grunted an estate to C and directed h-r j 
make an annual payment to X s breth<>n. C r* 
agreement of even date made with X* broth*** v 
Bused to carry ont X a directions. Held by 
J following Dutton v Poole 2 Le r„ 21% tl*_ __ 
agreement was enforceable against q by Lie- 
there. Meld by Kindebsley j that the 
X and the promise by C to thebruthen 1 



( 1pC3 ) 


DIGEST OF CASES 


( 15« ) 


C CONSIDERATION — continued 
one transaction there was a sufficient consul ration 
for the promise within tho meaning of the Contract 
Act, a. 2 Cuzs^ata Tap r JUuata 

p. L TL, 4 Mad., 137 

- Contract Act t 2 


el (d) — The administratrix of an estate having 
agreed to pay *S his share of the estate if 5 would 
give a promissory note for portion of a barred debt 
claimed by A from her A executed a promissory 
note m favour of A gave it to tho administratrix 
and received his share of the asset Held that 
there was consideration for the promissory note 
vuthw the meaning of s. 2 cl. (d) of the Contract 
Act 1872 and thAt A eonld recover upon it. SAimj 
FxllAI c AKAKTHASATIU VlUM 

p. L.R,OMad 351 
- From Orff note 


— Good considerati on. — In an action on a promissory 
Dote in which the defence was want of consideration 
Jt appeared that the noto was giren by the defendants 
to the plaintiff in respect of a transaction in which 
it was arranged that the plaintiff was to find sureties 
in a certain appeal case m which the defendant was 
acting as mooktear or agent the an reties were to 
be approved by the Collector and were to be paid 
IU0OOO The plaintiff found the sureties they 
were duly approved by the Collector but the plaintiff 
paid them a much less sum than fllOOOO Held 
that there wa« good consideration for the note 
GU’toa Nabaut Doss c Sib Cbuwdbb Sen 

£1 Inch Jur^ W 6., 400 
7 — — — Execution of letter 


of license by creditors to insolvent — The execution 
of a letter of license to an insolvent by all the ere 
ditors mentioned m the schedule to his petition in the 
Insolvent Court upon which his petition in thelnsol 
v ent Court was dismissed was held to be sufficient 
consideration to enforce tho contract to forbear 
against one of the creditors although all the creditors 
were designated together as one party m the deed 
and there was no express declaration that each ere 
ditor executed in consideration of all the others 
executing BtJNCJsEZDntrtt Poddab r Raujek 
MoMbjee 2 Ind. Jur N S 243 


- Verbal promise for 


interest — Nudum pactum — Where a contract of 
loan stipulated that the legally demandable rate of 
interest should be five per cent it was held that a 
claim by the creditor of interest at eight per cent 
founded upon a bare promise of the debtor to pay 
eight per cent or upon the fact that the debtor had 
injacconnt voluntarily debited himself with eight per 
cent in lieu of five per cent could not be maintained 
in Jaw for want of consideration amounting merely 
to A nudum pactum GtJIEBlE r Lister 

[8WaPC,59 
IX Moore si A 120 


'•Asstgnmtnt of 
debt— Transfer of mortgage — A mortgaged to his 
j v , bis twelfth share m the immoveable estate 
of the family C at J3 § request became surety for 
“ 10 Government A having become a defaulter C 
became liable to Govcram nt in respect of hi* dc 


CONSIDERATION - — continued 
falcatioa*. B with a new to Indemnify C trms- 
f erred to lam A * mortgage C At the same time 
Assigning to A « debt dae by D to A which had 
previously assigned by A to C la a suit by C 
Against M for possession of A a share —Held that 
the assignment by C to ilof If* debt w»s s luSeieat 
consideration for the transfer by B to C of A* 
mortgage and that a sale which was man* by 
Government of A $ share was subject to snth pt- 
existing valid charge Tashavaivt SfEAJl Ktlr 
nasi c Qorxt Lad to Bhawuakcae 

£2 Bom., 202 2ndEA,l9 4 

Illegal consider 


At* — JHegat 

at ion — Account staled — Mortgage— Contlmn tern 

‘ * - -lgreement reciting that » <** 

which the plaintiff took of tbs 


sincration of the care which toe piaimu* w* — ~ 
defenilant and her property during her mune/ *■> 
of the instruction given to her for which the pis'®, 
tiff expended her own money the defendant ton 
mortgaged her home to the plamtiff and itipuiM -n 
that in the event of the defendant ««' * 
any man and similarly after her death the 
would become the plaintiff’s property Bel 
there was no Illegal consideration shown but , 
tract was good in law and in substance *a ■* 
stated with a mortgage to secure the amoun 
and the usual decree for redemption w ** 
vcrsinj, the decree* of the Courts below w hic h 
out the plaintiffs claim. Betes oe Be** 

Bur itvw SSotn. 357 StodEi,»7 

lL lTo»t_ f/j* 


. t, n am 

t "Z S-ffio ‘S"» 


— A mutual agreement to aroid funner 
is not an agreement void for want of ccn “ w 

lto... ot.. - WruflAPEA BB 2> 


is not an agreement void for want ox cgrp- 

UttruA vaiad KBianaAPfAc Nifo.uta »» 
aj-paT vsz 5 Bom-, A. g, 

On demand t** 


12 — 

mttory note giren for **ttre*t on 
«eiM interest on sue A interest —A _ T-ugt 
payable on demand, given for interest An* ^ no5 be 
gage deed with interest on such “**?**,_ t aT the 
enforced by suit there being no c ° n * 1 , mw* 
making of such a note Rustams! An « g 
Ratanji Ecstaiui Hadia 7 Dorn. 


10 Marriage ■ 

able corts.*rot.0A.— Marriagei^va^^ 
merely a good consideration. 

SjMHADWBAJ V ZAJOTOAB OF 123 

Servant f'Pjjfy 

... Mrf cttlar Iroixx o» i****n’; ftJSw'S • 
-Wh rrs.mrM. mttoot >5’S r „ W 
of hM muter .CT<*a 

receive a percentage (called socri) tar- 

earned by such broken m aspect of Mag $n(1 „ 0 
ned out through them by tb*^^ita r( j py the 
express consideration was alleged or J^ OMll 3er»ti r 'i' 


express consideration was alleged or 
meizts the Court refused to anpV *» jJ^uter to 
an agreement by the mehta to todw* ^“ nd Bl( of 
carry on business through ^.istw* 

opinion that meh an agreement wouMbe , hfre 
with the relation of master ^wauot to chsXp! 
- • same brokers agreed with the xaektaw* *» 



( ISCo ) 


DIQEsT OF CkSEb 


( 15GG ) 


CONSIDERATION— eonfmutil 

him brokerage on such private transactions at bo 
should carry on through them and the melito earned 
on private transactions through the brokers it was 
held that the brokers were bound by that a-Teement 
and could not maintain a claim for such brokerage 
\l3IArABBAV GaJiPATKAV r TAk ORDAS Pbah 
Jiyakdas 7 Bom. A C 80 

IB - — - — Belt due — Con 

federation for fatter —J 31 executed in favour of 
JP an instrument (authorizing P to recover by amt or 
etherwise from If and A a sum of E22 600) which 
contained this clause From whatever sum P 

to ay recover from Jf' and A he is to pay himself 
tho sum of C8 6M which it due to himself and also 
the expenses he may incur in ma ki ng recovery and 
he is to band over the surplus to me Meld that 
the above instrument was made on a good eonsidcra 
tion and was irrevocable Pxstakji Makchahji 
IV apia r XlATcnzrT 7 Bom, AC 10 

10 . i -■ Mutuality of 

obligation — Want of coni derat on — An agreement 
whereby the defendant undertook to pay the plain 
till and two other co-creditors of an insolvent a 
thare^in any sums which he might recover from the 
Insolvent in consideration of receiving a share in any 
sums which might be recovered by the other creditors 
is not though the plaintiff has passed no similar 
agreement in favour of the defendant invalid for 
want of consideration or mutuality of obligation 
IJlIAGTlDAB U RAQVAND AS f OllVEB 0 Bom. 418 

17 ■ ■ - Mutual cone der- 

ation— Agreement to pay rent for ever — Where 
there was a written agreement between the first de 
fendant s father and the Collector in which the first 
defendants father undertook to pay a certain rent 

for ever but these general words were qualified 
by the words that he is to pay the rent as long as 
the village remains in his possession and the docu 
ment did not contain any express agreement or under 
taking on the part of the Cullect' r — Meld that the , 
ei jiyment of the land by the first defendant ■ father 
at a certain rent as long as he retained possession of 
it was ample consideration aud motive for his agree- 
ment to pay the rent and that t was not necessary 
in order to prevent the consideration and motive for 
bis agreement from being wholly defeated to imply 
on the part of the Collector an agreement that ho 
should hold the land for ever at that rent and no 
more bUBUPALAn Ammal c Appakutti Aitax 
gab 3 Mad. 106 

18 Mete contract 

imposing f eel / ability — The defendants entered 
into a contract with tho plaintiff in writing by w Inch 
to consideration of the tronble taken and large sums 
of money advanced by the plaintiff on behalf of the 
defendants the defendants promised that they would 
from generation to generation pay to the plaintiff 
RlOO per annum out of a specified fund. Meld that 
the undert&hu g of the plaintiff to forbear from en 
f rcin„ the debt due to him prior to the contract was 
a sufficient new consideration to buj port the contract 
CUF-Ttr JiAUAfAKA PltLAY f AiAUPEBtTMAL AM 

BAioir 4 Mad. 447 


CONSIDERATION — continued 
10 — — - Contract to pan 

sunt in event of pleader vinmno a cate — A Sit it w 
not maintainable on a rookhn for shukrana given 
after the terms of a pleader’s rcmnneration have been 
agreed upon and when his services are already en 
gaged there being no consideration for the contract 
J-uuebc Bjbiioom Kooks 3N W 25 


20 Bell due on de 

cree barred by limitation — A debt due on a decree 
is a sufficient consideration for the making of a 
promissory note although execution of the decree be 
barred by limitation at the tune the cote is made 
AIullws e Bkddy 0 N VI 150 

21 ■ — — i - Advance of money 

to rare reputation of family — Moral obligation — 
Assignment of share in family estate — VVhero a 
Hindu parcener voluntarily advanced money to his 
brother and co parcener for the purpose of hia defence 
against a charge of forgery without any previous 
request and merely to save tho reputation of the 
family the obligation being no more than a moral 
obligation was held not to be a sufficient consider 
ation to support an assignment to the former by the 
latter of his share in the undivided family estate 
Vastoev Boat c \ehkatesh Sajtbhav 

[10 Bom, 130 


22 ■ Moral consider 

ation — Promise to piy at majority debt during in 
fancy — promise to pay barred debt — The general 
rule of law is that a consideration merely moral is 
not valuable consideration such as wpuld support a 
promise But there are instances of enforceable 
promises which formerly were referred to the now 
exploded principle of previous moral obligation and 
which are still held to be binding although that 
principle has been rejected Amongst those instances 
is a promise after full age to pay A debt contracted 
during infancy and a promise in renewal of a debt 
barred by the law of limitation. The efficacy <of such 
promises is now based upon the principle that where 
the consideration was originally beneficial to the 
party promising and he be protected from liability 
by some provision of the statute or common law 
meant for his advantage he may renounce the bene 
fit of that law and if he promise to pay the debt 
he is hound by the law to perform that promise. D 
executed a razinama m favour of the plamtiff on 20th 
August 1868 transferring certain lands to the latter 
The plaintiff after giving the usual kahubat to the 
Collector was put in possession of the lands Oa the 
7th Apnl 1869 T obtained a money decree agamst 
Z> and on the 3rd July 1869 attached the lands as 
belonging to 2) Held that a decree of 186 1 ’ which 
plaintiff held against JJ though time barred, in 
1861 was (being then still unsatisfied) a good con 
sidcration for Mb razinama m 1868 in plaintiff's 
favour Tuxackchand Hikdcmai. r Jm inr. 
Sun ah am 10 Bom 200 

Sbeenath Baberjeb r Dogma Doss hrmr 

tew R, 210 


3 Suit on huudi— 

Indorsement of Ivadi — A hundi was drawn out of 



( 1667 ) 


DIGFsT 0} CASE* 


( 15CS ) 


CONSlDERATION-coa/saKe* 

D >mba y upon a person id Bombay mil irsed ami deli 
v ered out of Bombay to one who out of Bombay ia 
dorsed and sent it to the plaintiff m Bombay who 
received it got it accepted and presented it for psy 
meut to tho drawee, by whom in Bombay it was 
dishonoured The plaintiff who was the agent and 
banker of an Ajmir constituent on its acceptance by 
the drawee credited the Ajnur constituent with the 
amount as of the date when the hnudi would became 
payable In a suit against the first mdomT —held 
that as between the Ajmir constituent and the first 
ludoraer (the defendant) the giving bv tho Aimir 
constituent to the defendant of another hundi which 
was never presented in Bombay for acceptance or 
payment was a consideration for the indorsement by 
the defendant to the Ajmir constituent of the hundi 
sent by the latter to the plaintiff and sued on by him 
ScOAKCHANT SlIIVDAS V ilCLCUAND JOHAMMAI. 

[12 Bom 113 

Affirmed on appeal in McwnAnn JonAniiAL r 
Sbqahchand Swvpas IL.IL lBom. 23 

24. - . ■ — ■■ - i • Contract to girt 

Irate — Proof of consideration —\a a suit for a 
declaration of right to and to obtain possession of a 
raiyati jote by virtue of an amaldari pottah granted 
to plaintiff by defendant where the terms of the 
Pottah were substantially that the plaintiff was to 
have a raiyati jote at a certain jutnma nud that on 
there being a measurement and re-assessment the 
plaintiff was to be liable to pay higher (i e per 
gunnah) rates there bcmgnomentnnof consideration 
or any reference to a right of occupancy — Held that 
plaintiff could not urge that tie written contract 
conveyed to him a right of permanent posscssi m for 
due consideration nor could defendant be legally 
called upon to prove payment of consideration. 
Btmoo CHALDEE CHtJCKEBBUTTr r NtJMOODEEN 
Admed II W R 16Q 

25 Contract to pay 

Maintenance — riaintiff was brought from bis native 
place by defendant » adoptive father J> who had no 
oue to inherit his property except his daughter’s 
daughter with a view to give her to plaintiff in 
marriage and confer on him all he possessed After 
marriage 2? a grand daughter died but owing to 
defendant a being adopted plaintiff was deprived of 
all the cherished hopes of his wife’s future inherit 
aoce Accordingly the adoptive mother and defen 
daut executed a moshairah patra in plaintiff a favour 
promising him in consideration of tho above facts 
a monthly allowance for maintenance The presont 
suit was to recover a balance due of this allowance 
Held that whether tho English law was applied or 
the principles of justice equity and good con 
science the deed disclosed a good and sufficient const 
deration for the promise to pay and defendant was 
bonnd to pay the stipulated allowance Sara 

Box c Sues Aaeaht Rot 11 W B*416 

* ■ Suit for land 

under pottah— Quest on of consideral on —In V 
amt to recover certain land alleged to have been 
granted under a pottah the Judge finding that no 
consideration had been given by the plaintiff pro- 
nounced the contract a nudum pactum ou which no 


CONSIDERATION — continued 
action would lie Held that as defendant bad ad 
nutted the grant of the pottah and contended that 
the whole of the binds liad been made over to p!au> 
tiff’s possession no question of consideration to*M 

ame Boor hums Sixgji c Cbxtoo&z s^S. i^e| 

27 Contract to grof 

indigo — Extinguishment of original debt irSic& »«’ 
the consideration — lVhercaraiyat in consider*!* 
au adi ance of money has stipulated to grow inaip 
for a certain number of years the contract is w 
void as being without consideration because during 
the period it liad to ran the debt due from the raiyat 
is extinguished by the delivery of indigo leave* 
rhe contract la one entire contract upon one entir 
consideration and a contract which was at »w ^ 
mcDceroent based upon a valid consideration esnoo 
become void for want of consideration by soy rt* £ 
whatever in the situation of the parties bXD . 
gofai. U uraci nvr 


&o - Appointment of 

agent— Remedy in cate of revocation of 
-Suit for tpecif c performance -The itMWW 
an agreement in tho naturo of a letttr of a I 
constituted the plaintiff and his descendants h 
ditary agents of the defendant gave bun is J 

to collect the rents of his share m « 
and promised to pay him an annual salary ou 
rend HM that a. Mom lit J» rt ” ' 'Hi „j 
their lifetime the appointment was v»M •* ^ 

mg. whether or not any valuable consideration 
the mere acceptance of the offico hy the 
being a sufficient consideration for the *PP® j- 
If the defendant bad revoked the •6 enC 7J®£J p B ,' a 
the remedy lay under ordinary c *T ca ^°*, h p f c on 
amt by the plaintiff for damages fcr ^* c for 
tract Where however the c “® ./ u hrf 

specific performance and demanded ayv* (i]9 

— Held that without n voluable eonsidert'®" hlin t> 
defendant s promise the agreement paw -jam 
the plaintiff would be nudum pactum a , p orV 
tiff would not be entitled to recover v 

and services actually rendered. 

P AM CH ANUS A *•“■**■ ° 

20 

fraxtifrom euing — Suit found to be "‘‘ r ' e f M ns from 
by reason of a promise, the fir 0101 ** ,* lie mi 

bringing a suit which but far the P 1 ^ . for th* 

hare b™ S ht there » ««*1 '”"‘*““,0 B«* 
promise but if at tho time of the pro lujutatum 
remained to the promisee by ca° 3ot 

there is no valid consideration ana tne p 

“ pjWS-62 


bo enforced at larr Pete, * Vuidot 


.iiterof h’ji — JJ eeree AO«it-e"< it %Lf f !»' 
C.r.J Jreee* -» Cod, J. Bf f 

Contract —The plsmtiff beta a aecr the £ 

delmetat aad m caecnWtt o£ It .«■« » 

feodaat < property A eo «I«r" 
which the aoteoaant ereetitrd toth The 

eoctlupon m .rt,.f.et.on -I the jef^j itl' CmA 
compromise however was not ccrtm 
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CONSIDERATION— coiscfafaf 
Held that the bonl was with at cmuiderati n The 
adju tment f th d <rco njt loving been certified to 
t! c Ccnrt wji n t binding on the plaintiff and, there 
f re o instituted no valid c« nsideratiou Pandit 
SA5Q EavCHAXBRA r NiBATiv 

[LL R 8 Eom 300 
31, '■ ' ■ Uncertified ad 

Juilment of decree — Cirii Procedure Code it 244 
(c) 258— Contract Act /A of 1S72 it 2 10 23 23 
— Thee csidcrati n for a m rtgage consisted partly 
cf the am nnt of two dicreca held by the mortga-ee 
against the m irtg»"e>r The mortgagee h.iv mg sued 
to enforce the murt~a'’e the m rt^a^or pi -ailed 
failure of cr undent ion as a bar to th onfimment 
cf the m rtga c e This plea was bas d on the alle 
pati n that the mortgagee had not certified the ad 
justment of the deems ns provid d by a 2oS of 
the Ciiil Pn-crdurc Code and they were (till in firce 
under the terms of that section Per Dutiioit J 
that the failure of the m rtgagec to certify the adjust 
mmt of the decries did not Constitute a failure of 
consideration because he did not cov cnant to certify 
such adjustment and it vras n it m fact necessary 
for him to do ao bi cause be eonld not seek executi n 
cf the decrees on the ground that thvugb unsuti fied 
they were still in force under t 2 8 of the Cirii 
Procedure Code without bccomuig liable to penalties 
and because if tho mortgagor considered the entering 
up of the adjustment of the decrees to be imperatire 
he had his remedy by application to the Court la 
the terms of s 2o8 Per MAnuoOD J that the 
adjustment of a decree out c f Court if never certified 
to the Court is under s ‘’uS ineffectual only so far as 
tho executi n of the decree is eonee nod that there is 
noth ng in the Contract Act to make such an adjust 
ment invalid as tho consideration for an agreement 
that an agreement founded on such consideration may 
be enforced without defeating the objects of s 258 aud 
tliat cnnsejucntly there was in respect of the amount 
of the decrees valid consideration foi the mortga"o 
Chinaman* l)at \ Pran Lisbon Dan 5 B L It 
223 User J lahomed Kattm Joicharry v Khtloo 
Bilee 20 IV K 150 Com Khan v Kootjoo 
Behary Sen 3C L K 414 Daclatav Oanesh 
Shashtrt I L P 4 Horn-, 295 Shad t V Danya 
Saha I L It 3 All* 538 aDd S la Earn v Ilahi 
pal I L It 3 All 533 followed. Palankar v 
Decj ILK 6 Bom 146 tniPundurang Kam 
ehaidra CKoirghule v Larayan ILK 8 Bom 
300 dissented frem Rajioiipliu r JavkI Rai 

[ILB 7 All 124 

32 Inadequacy of considera- 

tion — Su t to tet as de deed — Party seek ng to 
set aside a transaction ou the ground of inadequacy 
of considcrati n must sh w such nia Icquaey as w ill 
involv c the conclusion that he cither did not under 
stand what he was about or was the Met m of some 
imposition Adaiinistratob Ocnebai. or Bevqal 
c Jcooeswak Ror 

[LLB 3 Calc 102 1C I R, 107 

33 ' Evidence of t ala 

f dee — Inadequacy of consideration is not conclusive 
proof of mala fidet Komola Febsad \ arain 
fcssJR r Losch Laxl Saeoo 0 W R. 30 


CONSIGNEE OP WEST INDIAN 
ESTATE. 

See List LL R 8 Calc 68 


CONSIGNOR AND CONSIGNEE 

See Cases under Contract— Coxstruo 

TION OE CONTRACTS 

See Lien I L B 18 Calc B73 

1 Good3 consigned to agent for 

sale on commission— Hundis drai n against 
goods and paid ly agent — railtiay receipts sent te 
agent — ITju talle assignment of goodalyeo itgnor 
— Goods attached by judgment-creditor of con 

s gno r — Claim ly agent — One P at \ lramo-am con 
signed certain bags of seed to PH Co at Bombay 
forsale on commission and drew hundis against tha 
goods for R3 200 which at his request T H d( Co 
accepted and paid on receiving the railway receipts 
by post The goods were to be sold on arrival on P § 
account and the proceeds credited to him as against 
the advances made by the payment of the hundis. 
On the arrival of tho goods at Bombay they wer# 
attached by J? S Sf Co* who had obtained decrees 
against P Held that V H $ Co were entitled to 
the goods They had made specific advances against 
the goods B 6> $ Co as attaching creditors oc 
cupicd the same (ositiou asPhitnslf and bad no 
bitter claim to the goods than he bad and if he had 
attempted to prevent tho goods reaching the hands of 
I H 4 Co who at his reques had made specifie 
advances against them he would have been restrained 
by injunction \ Bin HirJI t Bliarmal Shripal 
P L.H 21 Bom 287 

2 -Duty of consignee as to clear 

ing goods on arrival.—' There is no duty cast 
upon the consignee of goods arming by a vessel to 
remove them on the first day of tho arrival of the 
vessel in the absence of an express contract Sis 
boon t HARBr Das Bhokut X C W N , 44 


CONSOLIDATION OP CLAIMS 

See Practice— Civil Cases — AM intAtir 
Courts I L. R 22 Calc 611 
[3 C \V N 67 


CONSOLIDATION OP SUITS 

L — Consolidation of suits on ap 

plication of plaintiffs —Consolidation of suits on 
appl cation of pla ntiffa allowed Piacocc r Brj 
J>ath I LB. 10 Calc. 68 

2. Appeal — Two suits having been 

instituted by a purchaser of two diff rent portions of 
the same tenure for enhancement of the rent of the 
respective portions the first Court treated them at 
if they constituted one suit and gave one decision 
in bo'h Held that in A ing so the Court acted 
sensibly and reasinably and that there could be no 
objecti m to one appeal being filed from what was 
substantially one decree EnaTitoollah r Padua 
Churn Lor 15 W R. 805 



( 1571 ) 


DIGEST OF CASES 


( 1572 ) 


CONS OLID ATI ON OF SU ITS -eone?*<fe(f 
3 ■■ Irregularity in 

Innging appeal t — Where there werctuo suits sepa 
ratcly instituted in the G Hector's Curt f irpartition 
of two mouzahs and defendants appeared in both 
cases but preferred only one appeal relating to both 
meuzahs instead of appealing separately — Held that 
the C Hector’s deem in as to one mourah of which 
no notice was taken by the Judge mint virtually be 
deemed as unappealed, AvvT 111 r Siieo Dtav 
[ 2 Agra 142 

4 — Application for leave to ap- 

peal to Privy Council- — Quare — tthether the 
Court has p wer to consolidate two suits on on appli 
cation for leave to appeal to the 1 ri7y Council 
AJTA3 hOOEtt V LATEETA 18 W R. 21 

5 Power of Court to consoll 

date without consentof parties — Whensese 
ral cases arc before a Court and the subject of suit 
and the defendants vary with each ease the Court 
has no authinty to order them ta be tried stone case 
against the will of the parties and wit brut the con 
sent of nil the parties no such consul ldati in can be 
effected by the Court as to make the evidence given 
by any party m one case evidence in all the case 
Eoobevduo Pebsiiad Docev r Armt-v AH seu 

[21 W R. 108 

CONSPIRACY 


See Auetmekt 21 W R„ Cr 30 

[4 C -W N 628 

Eritlence Act (I of 

JS“2 ) i 10— Proof reqtttt tefor charge of eon 
tptraey — A conspiracy within tbo terms of s 10 of 
the Evidence Act contemplates more than the j int 
action of two or more pers >ns to commit an offence 
liOOENDEABALA liEBEE r EmPEESS 

[4 C W N., 528 

CONSULAR COURT 


— at Muscat. 

See Ilian Covet Jvbisdictiov or— 
Bombat — Cbiutsai 

[I L R 24 Rom 471 

— at Uganda 

See Jvbisdictiow or CanicfAi. Covet — 
Getebai J ueisdictiov 

[I L.E 22 Rom 64 
- — at Zanzibar 


See III (Hi Covet JtmisDicncn op— 
Bombay— U rn- 

[I L. R 20 Rom 480 
See J vtusdictioi or Ceimetai. Covet — 
Genebal J cnisoieriov 

(LL R 19 Rom 741 

Registration of British subjects 

at Zanzibar — S Cat 6 $ 7 Vie e 01 — Order 
in Comet of Oth August arts 1 C 2 j 

30 32 Jo —Mat 30 d 40 Fie c dr— Attach 
P>e t Eff" t f— The jnnsdieti n «f the Bnti h 
Censul at Zanzibar to bear an I 1 tcrminc suit 
of a civil nature butween British subjects depends 


CONSULAR COURT —eoneMed 
upon whether the causes of action m inch mu 
hare arisen within the dominions of theSultiad 
Zanzibar and not upon the questnn whether P*™ 
to such suits are resident withra those doaunws*; 
Under the treaty made m 1839 between Her 
the Queen and the Sultan of JInscvt Bnti hmhjtn* 
nro liable to be sued in the British Consular Courts 
at Zanzibar by Americans as being . 

another Christian nation and by convention sots 
the Tao of Cutch made with the acquiescence ti iw* 
Sultan of Zanzibar natives of Catch harne * 
subjected to the British Consular Court m 
manner as if they were British subjects may » 
sued by Americans and others m that nf 

the Bntish Consul at Zanzibar has permitted per » 
who have not been registered « under 
protection to bring and continue suits m 
that circumstance must be accepted as twn 

indication that they have 

their neglect to register under art 30 _TT-y,ttser 
in Conncil of Oth August ISCG .* u, 

SUt 39 A 40 kie c 4C <tml> with 
Council of the Oth August 16CC r 

order relates to the sLve trade « 

Thaeia Top as I. Jj xt. 

CONTEMPT OF AUTHORITY 0F 
PUBLIC SERVANT 

See COMPUmAST L Boin 

Penal Code m 

auction i eithout intending to p«cr 9 (•*! 

is guilty of contempt under «• 180’ Mie »ue- 
who bids for the lease of a feiry wl * ? perform 

tim bv a Ma-mtratc without lnteulin- " *" |3C b 
the obligation under which he lays hi 
bidding Qveeb r PeazooDE*^ ^ r Cf „53 


Cel 

15-3 
IS <» 
1591 
1531 


CONTEMPT OF COURT 


1 COVTEM TT9 GESEEAELr 

2 Pesae Code b 174 

3 PenaI* Code 8 175 
4. Pevad Code 8 22S 

5 rnocEDVEE j^l 

6 Eppzct ot Co-ttempt 

s„ Cim 

com IBS’ » 

S" Cash J‘3) 

Code 183- » 43/ _oaut* 

See ISJCVCTIOS— DISODEDBS 

TOE Injvkctiov^ ^ e Calc. 4** 

S„ I m«.i 

ist 

See l ECEIVEB X- A*- 
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DIGEST OP CASES 


( 157* ) 


CONTEMPT OF COURT — cont need 
1 CONTEMPTS GE\ERALL\ 

1 , Sending officer to Judge to 

Hat for explanation of language used on 
the Bench.— 4. barrister effended by the use of a 
•trong expression on the r»rt of a J udi_o while sit 
ting in Court lent an officer to the Judge** private 
residence upon a pacific errand to ask. f r an esplana 
ti n Held by nine Judge* ont of eleven that the 
party lending the message and the party conveying 
it were guilty of contempt of Court In the mattes 
or PirrAKD 1 Hyde 70 

2. - Communication with Judge 

. — It l* contrary to the practice of all Court* of J us 
tice unfair to an adversary and a contempt of Court 
fra auitor under any pretext whatever to com 
mum cate with a Judge except by public proceedin'-* 
IB open Court rcipccting the merits of any ca*c in 
which he is interested and which l* cither pen ling 
in the Court of *uch Jud e or likely to c me bef re 
him, Tateeb r Asuedb Koonwab 4W E, 60 


S .Keeiattmce of process of Cm* 

Court— Juried etton of Cnminal Court — renal 
Code t 166 — The resistance of process of a Civil 
Court i» punishable under the Code of Criminal Pro 
cedure by a Court of criminal jurisdiction QceeN 
r Bhaoai Datadab 

[2 E. L. H V B 21 10 w R Cr 43 

In be Cupsdeb Kant CnrcKEitBrrTT overruled 
[0W R. Cr 63 


4 — — Criminal Proce 

dure Code (Act XXV of 1661) ,t 163 and 163— 
Jurisdiction of Small Came Court — A Judge of A 
Email Cause Court m the mofuMil found a judgment 
debtor guilty of misting an officer of the Court in 
attaching property in satisfaction of a decree and 
fined lnm. Held that the Jod<-e acted without 
jurisdiction Be ought to have sent the judgment 
debtor before the Magistrate In the matteb of 
Manx Chandba Da s SB L It A C 188 
[11 W It 62 


6 Carrying off crops pending 

BUit for rent — Orou d for dismissal of suit — 
During the peode cy of a suit for rent the plaintiff 
procured uu ultatoi neat td the gtuwvng trop* and 
afterwards and without authority and before the 
suit wfls determined earned iff *offle of the crops 
Held that although this was an act | r pcrlv 
I unished by the Court below a* a contemj t with a 
tine it wa* no ground for dismissing the suit 
CucrioovATH Sinod r Soocoon Sir on 

[Marah 91 lHay 60 

0 Turning out the Bheriffe 

officorB — Off cere in possess on by order of Coirt 
—Land belonging to A D lib 1 been seise 1 by tl c 
Sheriff under a writ of fen facias which expressly 
directed him to talc that particular land while in 
| i session his officers were turned out by 1 who 
knew that they were in possession by orler of the 
llil.li Court A had purchased the ri lit till util 
interest of A S in the land at a tale lull in the 
Court of the Zilla J ndge of the 24 Psrgunushs w 


CONTEMPT OF COURT — continued 

1 CONTEMPTS GENER XLL1— continued 
execution of a decree of that Court against A P 
A was put m ] ossession by an ofbeer of that Court 
Held that the turning ont of the Sheriff s officers 
was a contempt of the High Court Buhgoobuttz 
Dassee c Nobin Cufideb Cose 

[2 Ind Jar.N a 09 

7 Refusal of witness to sign de 

position — Crim mat Procedure Code 1661 t 163 — - 
Ihc defendant was eonvi ted of contempt of Court 
under s 1C3 of the Code of Criminal Procidure 
for having refused to sign a deposition given by hmi 
as a witness in the eouiso of a revenue inquiry Hie 
High Court set aside the conviction ANOvrsious 

[6 Mad Ap 14 

8 — — — — Officer of Court accepting 
bribes — Person offering bribes to officers — Power 
of High Court — The High Court as a Court of I e 
cord has the pow er of summarily punishing f r con 
tempt Any officer of the High Court who asks for 
or accepts a present from any person in whose favour 
judgment is pronounced by the Court is guilty of a 
gross breach of duty and a contempt of Court So 
also any person who effirs or give* such presuit is 
guilty of a contempt of Conrt In hk Abdool 

[8W It Cr 32 

9 Refusal to pay money under 

order of Civil Court— Imprisonment— Jurist c 
UonofHgh Court — Cult Procedure Code 1877 
es 311 312 —The decree in an administration snit 
directed A a party to the suit to pay over a sum of 
money which she admitted wns in her hands to her 
own attorney in the suit to be applied by him as 
directed by the decree A refused to pay over the 
money and she was imprisoned for disobedience to the 
Court s order After she had been in prison for six 
months sho applied to the Judge of the Court below 
under s. 341 of the Civil Procedure Code to be 
discharged This order was refused Held on ap 
peal that the proceeding uad r which A had been 
imprisoned was not in execution of a decree 1 ut 
that si c was imprisoned under process of contempt 
and that the provisions of ss 311 and 3r* did n t 
apply to the case Per White J — The jurisdiction 
of tho High Court to imprison for contempt h a 
jurisdiction that it baa inherited from, the old 

Court and was conferred upon that Court by the 
Charters of the Crown which Invested it with alt the 
pow rs and authority of the then Court of King a 
1! icli and of the High Court of Chancery to Great 
Britain and this juti diction has not been removed or 
affected by the Civil Procedure Code Martin r 
Law-bench I 1> R 4 Calc 068 

10 Jurisdiction of High Court 

— Curl Procedure Code 1S^2 t 136— Committal 
for contempt— 1 oicer to comm t for coni mpt — 
Procedure — Unl-r tho authority c n furred by the 
Clarters cf tie Snpr m Courts and continu'd bv 
their own Letter* Intent the High Coir’s m India 
po.se*s the po r cf enf run„ nlv hnice to th ,r 

n\ n \ y crmmitUl f r emt lift As recur U th 
II i^h Court m India th rcnic h pi> v idcd by g 131 
of th Civ il 1 r evdure Code (Act X of 1S77) in ca«e» 
3X2 




( ) 


Diok&T or c^rs 


{ 1078 ) 


CONTEMPT OF COURT-eo ( nued 

2 rrN\L CORK *• 1 4— <cnh»fd I 

:<rrt the | lar at ul icl tie Uv and tht tiraeef | 
\ c Ut wl n Of attm Unre f thcptra n somtiKntd 
, n |mr<-d an 1 it fch nil pi n to ill that such | 
VTwn a idt 1 avc the t nrt with nt leave and 
if the rat in «ln hit hai bi n inmni lie 1 it 
kdioamcd with nt ascertaining the date tn which it 
i« a Ij urned Where a sutnm ns did c< t mention the I 
[lace at which r the time of the day when the ' 
utttn Vince f the person summoned was required — 
flrMthatsncb per* n c< uld n t lawful! % be punished 
nnd r s. 1"4 f the 1 enal Ode f r n n attnidance in 
rbi lienee t such summons Furness op India 
r rm N ntit llslt BAIL 7 

15 - 


CONTEMPT OF COURT — continued 
° rrNAL CORE S 17i--«»rtiM«e<* 


20 


■ Dtsol tdienct of 


mg from custody under eir 1 • n rra t — ** 1<» of 
the 1 rtial Ode dfint apllj to the cate of n 
d findant oral n g f r m eusto.lv under a warraut tn 
exicoti n of a decree of a Civil Court Pro r 
Fardab Pathc 1 Bom JU 


16 


Chair 


21 un a pal Commit/ onere-Act XXI l of ‘S^O— 
Dttoltditnee of order of pn'hc terranl — The 
Chairman cf Municipal Commissi inert app inted 
under Act XY* I of IS 0 although a public servant 
u n t legally competent as such to mne an order 
fer attendance btf re him Held accordingly that 
dis l<ediencc cf such an order was net an offence 
within n 174 of the Indian 1 enal Code rEO r 
pr» hotam 4 iui B Bom. Cr 33 

- Order of Mahal 


17 „ 

Jean m revenue rate —A conviction under t 174 of 
the Penal Code for hating intentionally omitted to 
attend the Mahalkari s Court to give evidence in a 
revenue caio in accordance with a summens duly 
issued and ferred under Regulation X\ II of 1827 
«a 20 and 29 was not illegal EeQ r In auainappa 
Comte 5 Bom 30 

jg ___ Verbal order to 

attend D toled cnee to — Tlie defendant was arrested 
by a warrant and was released on bail to appear 
before the Magistrate on a specified day The deten 
dant appeared on that day but the Magistrate being 
unable to take up the ease a verbal order was given 
to the defendant to appear on the f llowing day 
Tina he omitted to d> and was convicted under 
« 174 of the Penal Code Held that the conviction 
was god- AsoHYtiora 5 Mad. Ap,15 

nut 1 1 \ ematappoa i Pap am if »n 

[5 Mad 132 

and A*fo*iYMors 0 Mad. Ap 10 

19 — Criminal Prove 

dure Code 1SG1 t 219— Forfeiture of recoin ante 

in c nacqucnce of the default in the ap[ earance 

by the pery n bailed Ihe surety was comp Hid to 
nav the penalty menti ned in the recognizance 
Held tint n t withstand ng t 219 of Act \K\ 
of 1801 the accused mi ht liavc been prrcccded 
acaiust f r contempt of C art und r s 174 of 
the l enal Code Qceev Taiumaddi Laiiobt 

[IB L.1L A Cr 110WB Cr 4 


order of Mai alkan — Summon t under t 8 Act AZ 
oft*J3 po i er of Mahaikan to itsue — A Mahal 
Lari invested w itb the powers of a scconl clots Snb 
ordinate Via 1 *) trate cannot issue a summons under 
a. 8 of \ct \I of 1813 nor can a pen n be 
co meted und r a. 174 cf the Pinal C de ler having 
ilisibc\ed snrh a summons so issued Keo r 
Teskaji Biiaskar 8Bom,Cr,10 

21 . ■ — Judge of Small 

Came Court — Act 1 \III of 1SG1 i 21 — Sen 
fence of fne or impriionment — The Judge of a 
Court of Small tuners u only empowered, by 
s 21 of Act Will of 1861 to inflict fine or imprison 
ment in cases where offences under s 174 of tha 
Penal Code cccur in the presence or view of the 
C< urb The power of the Jud r e dees uot extend to 
eases m which the witness fails to nttend or the fail 
ure to c mply with an order of tlie Conrt is merely 
inferred from ether circumstances Et parte Pa 
taday Chettx 2 Mad 319 

22 Subordinate Ma 

gittrate— Had Act I of 1SG3 —A Subrrdmato Ma 
gistrat wh issues a summons may talec cognizance 
of the cffcnce of disobedience to tliat summons under 
s 174 of the Penal Code notwithstanding tb« 
repeal of Madras Act I of 1863 Axovrvroos 

[4 Mad. Ap 62 

Correcting the decision in AkONTiiors cask 

[4 Mad. Ap 51 


verbal order— A. convicti n under s 174 of tha 
Penal Code for disobeying a verbal order of at ilhge 
Magistrate is good Avovruous 7 Mad Ap g 

- Omission to elate 


24 

place of attendance tn order— Tho summons must 
state tho place where the person s attendance is re 
quired otherwise no penalty can be attached to any 
disobedience of the order to attend Anontmocs 

[7 Mad. Ap 14 
AvoxTiioca 7 Mad Ap 43 

25 - 


— The non attendance must be in the nature of 

wilful disobedi nee to attend Where a witness was 
summoned fra certain day and being absent firm 
home did not receive the summons until after the day 
had passed he could not be fined for non-attendance 
because he did not appear afterw ards and state his 
reason fir not attending Queev r Uyqcn Laid 

[IN W Ed. 1873 303 

28 Aon attendance 

ta obedience to order of polite t errant — 4 convic 
tlon for non attendance in obedience to an order from 
a public servant under s 174 P nal Code can 
not be had unless the person snmm ned was legally 
bound to attend and refused or intentionally emitted 
to attend 1* THE MATTES or ^REESATH GnosR 

[10 W a,Cr 33 
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DIGEST OP CASES 


( 1C«0 ) 


CONTEMPT OP COURT — continued 
■ PEN \Ii CODE S 171—conhnued 

“ “ — Stimtnons io girt 

information- Conus etc —Madras Act III of i860 
— I summons issued by a tahsildar to a rilUjre kar 
nam to appear and gno information required for the 
preparation of census jummibaiidi and dowlo ac 
iV l ?lrn* n iV v,< J lin tIle P«'iewof Madras Act III 
of 18C0 and disobedunco of such a summons is not 
an offence under s 174 0 f tho Tcnat Code Qpepn 
1 StnntAHANYAK LL.E S Mad 377 

^ h — — Disobedience of 

summons— Detenue mnu try —Tower to issue sum 
mons -Under Madras Act III of IfeGO Collectors and 
their subordinate officers may issue a summons for 
the purpose of any inquiry however general winch 
n y are empowered to make for the purposes of 
administration Queen v Sttbramanuam I L T 5 
Mad 377 overruled. Queen Fitpeess r ScbbaWa 
o p D R 7 Mad. 107 

JJfi , « to Uwful* order* of 

?r!j l . n °/ cer ~ Sur ' ,n0ns ly reetnne °P etr to 
XnnlTfl vaiferxsm inquiry— Slanfmy order of 
■Board of Revenue (Madras) Ac 48a —The accused 
tw pwt,c * 10 a . petition pending in a District 
Comt were summoned by a tahsildar to give evidence 
™H»«T b y US to whether or net the pcti 
t omr was a pauper they omitted to attend on the 
X“ 0 " 8 nnd were charged m respect of such non 
™ u * ,e , r * 174 of the rcnal Code and were 
th e convictwu was bad the tabul 
darnot bein b authori*ed to issue the summons under 
■Act HI of 1869 (Madras) 


\ abathapi-a Chetti 
SO 


Queen Eitrscss r 
tLB 12 Mad 207 


obedience A man who in obcdiraec to a summons 
?-t P ? ea r an * anaw " » "™'» a l charge attend, a 
but . todln R the Magistrate not 
present at the time nuntwned m the summons dc 
parts Without waiting for a reasonable time is guilty 

F M pnp« 8 » 74 ° f tbe P(nal Code qLen 

FMPBESSr EisHANBartr ILK. 10 Bom 03 


„„ . — oes atte 

mulhfnr *r2 XCe it, ,u,nmon, — Appearance by 
MR. ~o£ nm ' nal Procedure Code Act V of 
i* t*, a „~ la a Summnn3 ense on the day fixed 
1 >r irial an appearance was mado on behalf of an ac 
SS? r ere on by his muhhtar who asked the Magis 
.?\ ot thc Code of Criminal Freeze 
wsedf Th„ m * ? C T al att «dance of the ac 
/ he papist rate however regarding the non 
S th e aC , CU8Cd ns n “■*"»!** Court 

‘“"bow cause why he should not be 
to ™”” "' 174 2 f tha renal Cod® f» non 

23 d i™,r r ™ 6 ° f rurnroon8 Vtld tbat 

1 Mal -e “ appearance though not a per 
«»»«» but that he 

cumsianc 1 * 1 av’ y h«n C ^ h ri d Dot n w" tbe c,r 
* l 7 tof tin. 1 ° 1 r ^°P 4 r d'd ns an c {Trace under 
I-, J ’-. 1 »>« d™. D „ p»„,„ 


Unrsn CucvnuA^feEN 01 


I 1* Ik 27 Calc 085 


of 1809 — I otcer lo~cr .77 Aet 111 

or ter tulortltnafe to carry out 


CONTEMPT OF COURff-gonfinwd 
2 I EAAL CODE S 171 — continued 
sale for arrears of reienue —Madras Act III of 
18C9 confers no authority npon revenue ciBecrs to 
summon a subordinate to attend for the pntpese of 
carrying out a sale of land for arrears of r venae 
and therefore on failure to attend ha cannot be re» 
victed under s 174 of the Pena! Code A>OVtvO£S 
[6 Mad Ap 23 

Anonymous 7 Mad Ap 11 

33 -Mai Act HI »/ 

1869 — A Subordinate Magistrate convicted certain 
persons under 1 174 of the Penal Code, of di* bedi 
cnee to inmmon.es issued by him as tshsidsr 
Held that the convictions under the Erst part 
of a 1 74 were sustainable Madras Act I II a* 1°*" 
gives a tahsildar power to issue summonses A ro ' s 'T, 
Mors 0 Mad Ap 44 

This was the only law under which he wn 1S!B ® 
summonses and on disobedience to them the per* 1 ®* 
summoned might be convicted under s 174 of tt> 
renal Code Atrovnroua 7 Mad. Ap ** 

But he may not issue them to any pe«m 
pear befwe any one but hiniBclf theref >re * 
tion for disobedience to a summons issued by win 
appear before a revenue officer is illegal ,, 
itovs 7 Mad Ap 10 u 

34 D,so6edtenee to 

summons served— In order to make a P/™““ i n ®i 
moned as a witness liable under s 1(4 of <6e 1 
Code tho fact must be that he intentionally 
ted to attend »t the jlaee or tunc ® e ““i® oa .v. 
the TOUimons or that he wilfully departed fro 
place where he had attended before the *' 
wbteh it was lawful for him to depart U 
V SUTHEftLAND OUEEV r NaEAIB Ssvd« „g 
[14 W M- CV., 


^—Etilente «/ c f 
a person und r f 


to attend — Before convicting a person 
of the Penal Code it is necessary to P«w 
ho had notice to appear at a certam time* *>nra 
and that he did not do so In the gg 

Feeshad CinrcKEnnuTiv 17 ' v 

so M HfJ 

1816 ss IS 16— Dueled, ence of summons^ {h< , 
rent jurisdiction —The provisions of * *' . rrnT , 
Peoal Code are not in conflict with the *p« ."jgpj 
sions of as 15 and J6 of regalition 1 ,r./ojr 
(Madras) In ordinary cases disobedience , ,ith 
moos of a Village Munsif should bo ._ n d f r 
nnder the Regulation. But if a charge u ^th 
the Penal Code the Cnmmal Court most 
UPPA 

CEI1.E. < 

J7 toUdit*'' j* 


37 


mon,— Summons to appear at *****?* ft. 
,K f er rtf or v — It .s not an c^J^y* 


a sumi 

British temtori/ — 

Penal Code a 174 to duobty a summ™* m 
British Magistrate directing the P r ^“ h U rn 
to appear b fore him &t * place outside B 
tory Queen EMrntss r lfl 403 



( 15S1 ) 


PIfEST OP CVSF 1 * 


( 1582 ) 


contempt op court-™** .» / 

2 rEMLLODl is Vl-conclnlel 

33 > ■ often Ion e 

m tiled en to on crt r J a pn , t t r » * ~ 
At tenet of put I ter ant — The Once c ht m 
plated by a. l"4 Penal Code u an missi u to aj ] nr 
at a jnrtioul r time anJ at a pirtieular j Lue b f re 
a »p- cifi 1 put l c fnneti nary \\b r tbrrcf re the 
pal lie Birrant vu aftsmt on the iLiti fill t in 
a mmBUs — Held that the p«ra n maim nel could 
net ht convicted under this aerti n though lie failed 
to attend bav me the int nti n to dis bev the sum 
in ns. Queen Eupeess r Kni'niam 

P.ZfaB. 20 Mad. 31 

3 PENAL CODF S 17S 

39 .i Penal Code a. 175- Omission 

to prod re d rum nt when rdered by Court — Cri 
tn nor Pro tJure Code t^ 7 <> 47~ >PO 4So 
and -*37— J r tl c/io* of May it rate t i reipeet of 
oJTe ee eomm tied lef re A m — 3 Inert not produc- 
ing document — D toltd enc of lairful OatA rity of 
jiu’Ue eercaut — The accused was summoned as a 
witness to produce certain documents in a case bef ire 
a Magistrate but he failed to produce them saying 
that they were n t in his possess! in. The Magistrate 
having f innd that the statement was me rrert and 
that the acrused could have produced the document* 
in questi >n charged bira with having committed an 
off nee under* 17 o of the lenal Code and himself 
tn d anl convicted him. Held that neither is 4/7 
480 nor a. 485 (which sections provide for the only 
cases in which a Court other than a Hi^h Court 
etc. can try persons for offence* committed before 
itself) was applicable to the case and the Magistrate 
was tberef re precluded by s. 487 from trying the 
cnac Queen KiiraEsa r SesiiaytA 

[LLR 13 Had. 24 

It does not appear from the statement of llio case 
whether or n tthe /ffenee was committed in view 
or presence of the Court and taken cognizance of 
tl e same day Prom the judgment it would appear 
tl at it was not and this must form the ground for 
the d claim for offences under s 175 lenal Code 
are e pres ly mentioned in * 480 of the Criminal 
1 rocedure Code and if committed in view or pre 
sence of the Court and taken crgmzance of the 
tame day the Magistrate would apparently have had 
clear power to try the offence and convict the accused 
as he tli 1 

See lit EE PbEMCHAND DoWTATJUM 

[ILE.12 Bom. 63 

4 PENAL CODE fe -'•S 

40 - — Penal Code b 228— Jons 

diction to trv — An ofhcer before whom whilst act 
ing in a particular capacity an offence under a 2-S 
of the Penal Code is e mantled cannot in another 
eajaeity tske up and try the off nee Quvex t 
C nuBDRE Seekue Pot 12W B. Cr 18 

4L ■ — Prevarication— 

Refuting to ansicer questions — Held that prevan 
cation winle giving evidence docs not constitute the 


CONTEMPT OF COURT— ccf.niMtf 
i 1 1 \ \L CODF S 22S— concluded 

ff nc un 1 r s. 2 8 of the Penal Code of intention 
alh 1 1 n mt rrap turn t> a public servant sitting 
»» a judicial j recalling I EO r Auba bin Bun rat 
[4 Bom. Cr 8 

43 — I retarxcaUon — * 

Prcinn ation may though it docs not necessarily 
an nnt to centunpt of Court within s 2*3 Pinal 
C *lc an Is 43 > if the Criminal I rocedure Code 
lh/_ lu r Jauial Subatan 10 Bom 09 

43 Pre rartcahon — 

P rfuunq to antner quest ont — Hell that refusing 

r neglecting t> return direct answers to questions 
d >es n t c< nstitutc tlio off nice under e 2-8 of the 
1 nal C de of intchti nally offering insult or causing 
interruption to a public servant sitting in a judicial 
peocec ling Ice i r audit din \ itiioji 

[4 Bom Cr 7 

44 ■ Qtung eudence 

reluctantly a l inconsistently — No conviction can 
be had until r s 2 ’3 of the 1 eual Code simply be 
cause witness s in a case give inconsistent evidence 
and pv o their evidence reluctantly and taho up the 
time of the Court Qceev t Hueet P ar asiantck 
Taxtee 15 W R, Cr 5 

45 Obstruct ion of 

p Otte tercant — A party who bids for an estate at a 
sale in execution lea 3 win" that ho is not able to do 
P 1 1 the earnest money obstructs th bnsiuess r f the 
Court and is guilty of contempt of Court puntsbablo 
under e 2_8 of the Pcual Code In be Mohesh 
C huxDER MooeeEjee W R. 1834 Mis 3 

48 In a conviction 

under a 2-S Penal Code it ought to be stated that 
the Ju Ige n as sitting in a stage of a judicial pro 
ccidin- the naturo of which should also be stated 
In the mattee or the petition op Fbokash 
CuuuDEtt Doss 12 W R Cr 84 

47 — Intention to tn 

suit Proof of — Dcforc a conviction can he had under 
• 2 3 of the Peual Code of offering an insult to a 
public servant it must be proved that there was an 
intention to insult Queen r Hubei IvIsuen Dabs 
[ 15 W R. Cr 82 


C FROCFDURE 


48 ■ 


- Hecord of statement — Con 


tempt hy icitness- — Act 27X1 II of 1861 e 21 — In 
a proceeding for contempt it is under a 21 Act 
Will of 1801 fatal tl the conviction if the Judj,e 
fail to record with tlio finding and sentence the 
statement of the offender I ecu Raj r Paeek Raw 
[IN W 162 Ed. 1873 241 


49 When sentence of Itnpri 

Bamnent necessary— Cr tntnal Procedure Cole 
1S61 t 163— Petal Cod t 173 —Under « JC3 
of the Cod of Criminal Procedure if a Court bef re 
which the offenco of contempt under b. I 73 0 f 
the Tcnal Code is c mmittid consider* that a sen 
tence of imprisonment is called for it ahould record 
a statement of the facts Constituting the contempt 
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CONTEMPT OF COURT — conti nutd 
5 PROCEDIPE— conttav d 
and the statement of the accused and forward the 
case to a Magistrate Queev r F rrrov Sahoo 

[11 W R Cr„49 

50 . Omission to call on party 

to make defence— Criminal Procedure Code 
lSGi i 163 — Omission to follow Directions of ~ 
When a Civil Court omitted (as directed by s 100 of 
the Code of Criminal Procedure) to call upon a person 
who iias charged with contempt of Court to nuke 
any statement lie might wish to make in bu defence 
it was held that this irregularity was fatal to the 
order and that the Iligli Court would caercise its 
extraordinary jurisdiction and reverse an order so 
made KasnnfATB \ iihal r Dajiqotivd 

[7 Bom A. C 102 

61. • Omission to state reasons 

and facts — -Fme for contempt of Court — A Cn 
nunsl Court inflicting a fine for contempt of Court 
should specifically record its reasons and tha facts 
constitutu g the contempt with any statement the 
offender may make as well as the finding and sen 
fence Where this course was not adopted the Iligh 
Court set aside the order inflicting a fine Paxciia 
RADA Tasibibax 4 Mad 220 

62. • Sending case for investiga 

tlon — Penol Code s 174 — Criminal Procedure 
Code (Act XXV of 1SG1) t 171-PoierofSulor- 
d nate 21agi»lrate — \ Subordinate Magistrate has 
no power to try an offence punishable under s 174 of 
the Penal Codi committed against his own Court but 
is bound under s 1“1 of the Code of Criminal Pro 
eedurc to send the ease if m Li* epmun there is 
sufficient ground for investigation to a Magistrate 
having power to try or commit for trial Qceey 
r CuAifDRA Semak Rot 

[5B L.R. 100 13 "W R. Cr,60 

ClTCTTOOBB U OOJ RHABTIIEE C MACXAaiTTEjr 

[16 W R., Cr , 2 

Is THE MATT EE OP TAnAPHOSnAD SATTOO 

[16 W R. 88 

53 Sending case for investiga 

tion — Crimtt al Procedure Code 1S61 t 171- 
A Cml Court may under s 1<1 of tlie Code cf 
Criminal Procedure, transfer a case to the Criminal 
Court for jnvcsti e ati n w ithrut specif j ing the par- 
ticular ifficer by wh m it is to be investigated and 
the dep siti n of the Civil Court i fficcr setting forth 
the charge on which lie transferred the case to the 
Criminal Court is a sufficient complaint. QrtZN r 
21 An hub CnrvTEB JLusra 13 “W R. Cr 45 

54 ■ Criminal Froce 

dure Code 1SG1 • 171 —Under ■ 171 of -the Cn 
minal Procedure Cod a Court has no pow rr to send a 
case to be in vest i ■rated by the Magisterial authentic* 
but mn»t specify the Magistrate by wb m the in 
vestigation u to be made Qrtxx x ISrBPCT StsoH 

[4 N W., 86 

66 Duty and power of Col 

lector— Cr maul Procedure Code 1ST! $ J"/— 

Aet X of 1SW i IP —It is not necessary that the 


CONTEMPT OF COURT— continued 
5 PROCEDCT E— co» Med 
preliminary enquiry contemplated by a 171 
Code of Cnrnmal Prccedure should be condneteo is 
the presence of the accused All the Court {EevenM 
iu thi* case) making the enquiry has to do uti etui? 
itself that there arc pnmd facte grounds for »“ "5 
the case for investigation to a Magistrate an 
Collector is net bound to dispose of a css- , 
tempt of the lawful authority of a pnW'C servant 
.-air . 147 Art \ of 185« lot 4; jtwjtlJU 
with him to proceed under a 171 of the ■ 
Cnrnmal Prccedure CnOTA ^ g 

Cutcekedittit O w aa •» 

60 Criminal Procedure Code 

63.480 637— Act XLV of 1*60 ( F ‘*± C *.% 
t 228 —The procedure laid down in s. 

Cnrnmal Procedure Code should be st nctiytjj 
The provuions of the section should Tt _ ^ 
and there at any rate before its nslng by tb^ 
iu whose view or presence ^ C< ?)T n P deSt thunder 
mitted which it considers should be m b- 

s. 4 C 0 Where a Magistrate .« 
tempt was committed took coemraae * ^ tn 

immediately but m order to ^ 

opportunity of showing «use 
order of some days -ReM that u the 

it might be irregular was jiv^rmdiNd 
accused had not been in any ’yr, rf Ce<l 
cohered by . 637 of the Criminal 

Held also that under the circumstanec* ^ ^ts 
ful whether there was any neewsity bsd bid 

to postpone the final order until * h . lt M j that 
an opportunity of showing sccoscd 

he should have directed the before bu nsA- 

aud dealt with the matter at once or j* 

QCBEN PiirBEEB C PaUMBABBAS^^ ^ g^J 

in foreign territory—. r t""m ” */ a 

of Court- The High Court "g def* 

bibff into the Gaikvad s territories to » Q tut 
dant who has been guilty of « ■ couW I* ^ pa <r* 
the Court will send a special baihB to , p|*« 
bey nd the 1 -cal limits of the High Co«« d f nd«* 
within the Presidency of impn**®";* 

guilty of cnndnnpt of Court W *1* . _ Jsl j. IfAWA 
on the criminal side of the M ^ nA vn Jlijl* 
TALI IB UPAS KrtlAltOJAS r g Qm Q C» 173 
CHASE 



C. PFFECT OF CONTEMN 
9 — Person u ° aeT , ^eed * JJ 

issaed by the Court against a 
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DIGEST OF CASES 
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CONTEMPT OF COURT— renc/niM 
0. EFFFCT Ol CONTI MPT — cone turfed 
that O nrt — 11 14 he c w\J o t claim pnul V.e funs 
a-mt wl lie pr cvdii,. t C urt f r the pnrp c if 
nttenun th 1 ani, of lu» nut John r Cartes 
[4BL.E O C 00 

CONTINUING OFFENCE 

See Bombay Municipal Acr 1SS1 s. 47° 
[LMl 22 Boel, 783 
See Cantonment Act 18*9 

[LLB. 22 Bom. 841 

See Conviction 

Set Rotatying I. Xu R 10 AU. 109 


CONTINUING RIGHT 


See Limitation \ct If. i act 1"0 

[LL It., 20 Calc. 000 


CONTRACT Cel 

L Construction ot Contracts 1»8C 

2 CONDITIONS PRECEDENT 1T10 

3 P»irrrr o? Contract 1C15 

4 Pepudlatiox or Contract 1C16 

6 B0UQHT A XT) ^OLD NOTES 1916 

C CONTBACTS TOR GOVERNMENT SECTTBI 

TIES OB SUABZ9 1C17 

7 Hagerino Coxthacts 1C.0 

8 Alttoatiox or Contracts 1C29 

(0) ALTERATION BT PARTY lG^S 

(1) Aliebation BT the Court (Ik 

EQUITABLE CONTRACTS) 1C34 

9 Breach op Coktbact 1C 17 

10 Law governing Coxthacts 1C 8 

See Cases under Coxtract Act 


See Cases under IIiudv Law— Conte act 
See Cases cndeb Interest— Omission 
TO STIPULATE POR OB STIPULATED TIME 
HAS EXPIRED — CONTRACTS 
Se« Cases under Limitation Act 1877 
AETS 115 116 

See Cases under Minor — Liabilitt op 
J flNOE ON AND lilQHT TO EXpOBCE COX 
TRACTS 


See Cases under Rioht op Suit— Con 
tracts or Agreements 


See Small Cause Coubt Uoiussil — J u 
bisdiction— Coxthacts 
S e Cases cxdeb Specipic Perpormancr 


— Avoidance of— 

S e Duress 
—Breach of— 

See Cases uvdeb Act XIII or 1859 


CONTRACT — continued 

See Cases under Damages— Measure 
AVD \S8ESSMEXT OP DAMAGES — BREACH 
of Contracts 

See Cases under Damages —^Uits yon 
Dasiaoes— Breach op Contracts 
See JuRisDicnox— C auses op Juris 
diction— Cause op Action— Breach 
ot Coxtraot 

See Cases under Limitation Act 1877 
ss 115 11C (1859 s 1 cls 9 and 10J 
See Small Cause Court— Presidency 
Towns — Dasiaoes tor Breach op 
Contract 1L R 10 Mad. 304 

Continuing breach of— 

See Interest— Omission to stipulate 

POB OR STIPULATED TIME HAS EXPIRED 

[LLB 19 AIL 39 

i?ee I imitation Act 1877 s 23 

[I. Ij.IL 2 Bom 273 

Illegal— 

See Cases under Contract Act b 23 


See Madras Rent Tecoteby Act s 11 
[ILB 14 Mad 44 
LLB 16 Mad. 47 
I B R 17 Mad. 43 50 54 73 


— in restraint of trade 
See Cases under Contract Act 8 27 
— of service Breach of— 

See Cases under Act XIII op 16 9 
— Post-nuptial — 

See Contract Act S 25 

[15B LR Ap 6 


1 CONSTRUCTION OF CONTRACTS 

1 Printed form of contract — 

"flnling and printing— Sale of good) to amte — 
The defendant* contracted to purchase certain piece 
good* fnm the plaintiffs who were dealers in thcao 
goods The contract of sale was written out on one 
of the printed forms of the plaintiffs firm which 
forms contained in print the words now in coarse 
of landing or jn the said goduwn* and now on 
board ship As a matter of fact well known to 
both patics the goods contracted for were neither 
in the godowns nor on board ship ITeld that under 
the circumstances the printed words above Kt ont 
formed no part of the contract entered into between 
the parties. Carlisle Nephews and Comp ant r 
Hurmoos Roy 

[L HR, 9 Calc. 070 I3C L.R 120 

**., , ' Contract partly 

written and partly printed -Where a contract is 
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CONTRACT — continued 

1 CONSTRUCTION OV CONTRACTS 

— continued 

partly printed and partly written anil there is a 
conflict between the printed and written part the 
written part must be taken to control the printed 
part Carlisle t Ndtimoii, Nowlltckee 

[2 Hyde, 242 

3 — — ‘Tallow” Contract to de 

liver— A contract for tallow' is fulfilled by the 
<1 livery < f the fat of slicep goats and other animals 
besides oxen Mahojied Ibrahim v Lattuee 

[Cor , 42 

4. — Bope Contract to purchase 

— A contract in writing to take all your rope and 
Manilla rope at the following prices construed to 
mean all the vender's rope in a certain godown on a 
particular day TabRAceMUTH Papiui r Sites 
DOCENT! Cor 62 

6 Duration of contract— Effect 

of recital m reyard to control oier operatite icords 
—The parties during several years had transactnns 
consisting of the deliveries of produce by the defen 
daots to the plaintiff s agent under advances upon 
separate contracts specifying prices and of consign 
ments by the defendants through the plaintiffs A 
purchase account ' and an interest account kept 
between them resulted in a general account and 
in 1872 a large sum was due thereon to the plaintiffs 
towhun in 18/3 the defendants sent letters mort 
gaging property with instruments of title accompany 
ing In the beginning of 187-1 the parties entered 
into a written agreement which described the balance 
due in respect of previous advances as the block 
account comprising also »n interest account and 
the transactions proceeded The intention was shown 
that the advances should be liquidated by returns 
hut tho only date mentioned from which an inference 
could be drawn os to the intended duration of the 
arrangement between the parties show at 30th June 
1875 In this suit brought m December 1875 >t 
was contended that the right construction of the 
agreement of 1871 required that it should continue 
to subsist (unless rescinded either by mutual agree- 
ment or on breach of its stipulations by one party 
justifying its rescission by tho other) until the liqui 
dation of the balance by returns at all events as 
regarded the block account In order to the wort 
ing of an a"rcement for & liquidation in such a way , 
it would have been necessary to imply obligations 
fir which no express provision had been made no- 
thing f r instance having been fixed as to the extent 
or duration of tho business or as to the rates at 
which pndueo was to be offered or accepted Held 
that such provisions could not now be supplied and 
tl at the stipulations a* to the block account were 
t tiding nly during the continuance of the arrange- j 
ment for the conduct of the business by the parties 
“ rran S e ment being terminable at w ill after the 
30th June 1875 The letters of 1873 and the dneu 
ments of title depot ted w ith them were held to I 
const tuts a security f r the general balance due from 
tl e defendants to the pla ntiffs and not only a seen 
rity for advances on certain of the contracts referred | 


CONTRACT— coiifi nt<erf 

1 CONSTRUCTION OF CONTRACTS 

— continued 

to m a paragraph in the nature of & recital for 
latter was not necessarily repugnant to the ww t 
construction, and the operative words were wits 
enough to apply to all the transactions between tie 
parties The construction of an ambiguous rtipula 
tion in a written agreement may be govern™ 
qualified by a recital but if the intention i is tlesflj 
to bo collected from the operative words that m«" 
tion is not to be defeated or controlled because if 

riST 3 " h “ ” " pr '” cd i “a»* 239 

0 .. Extras not mentioned 

contract— Allowance for extras —Tne pk>° . 4 
answer to an application to him by the a 
for an estimate of the coat of some * 0 , T® s '°S , e # 
replied— I\ c send yon as requested ®r, 
tents flags and poles etc cnefos.n-a memomndum 
of pneeB in which there was no allusion fcefn 
for the tents It appeared that no mentl0 °. v n b- 
made obout the flies in n conversation tb# 

scquently toot place between the parties . 
progress of the manufacture of the tents jt 
the plaintiff was not entitled to rec *.I^ -JiM-wit 
on account of flies Uatoeb « EA81 220 
r ailway Co 1 Ind Jur N » 

7 Sale andpurehM^ 1 ^ 

-Ground for rejection -A contract of *£ « * n 
chase of indigo the produce of » “ , ltr 0 f fl* 

tamed the following clause — TT ,e ? , A e ,bcr« 
indigo to bo equal to that usually “ , . r .v sD t«bl<s 
concern and to be delivered m P 00 ' ,, tb <.con 

order free from dampness carefully pa . „p 

tents of each chest to be of ODe quality e d e h 
with the usual care of the tank an »» 

vered such allowance to be ma £ r e ,v\L r( li d 
shall he awarded bjJPT 

not delivered referred to all the sev t be ref)r« 
stipulations including the quality dfl tie 

inferiority of quality below that usua y lai -0 
concern w as no ground for rejec i . to be 

tendered but only the subject f r T» ft sK8T „ „ 
awarded by J T T MacfiMAOT * ”0 g Zi g 
[2 Iao- Jur ' . * 

8 Contract for C 

Government — Default of ^ co n j t ™ c! Qa rcTn w cot £ 
entered into a contract with ccsl 

construct a railway feoAer and P**” ^ cn dih" 1 ^ 
a coal company and after the coal JgJgj -7?^ 
and deposited at a certain pbee d-tsio ct el* 

that the Government had no „>,scui " ‘ 

the coal or to tako the same out ol pc»- 

the coal company who were en Luimant but ^ 
session of the coal against any el^ Ext a^ r * 
self Gordon Stvart k Co j^ok* J*W® 
EVOtVEBR OP TUB CiLCUITA A- rf R., 

Division pann»- 

o Timber trade »“ , B p n f?* 

Tointais — According to the A <* 

the h lding of what d Vhcre the 

possession of the timber * *n j do cot t 

a contract use the word “received 
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CONTRACT— co t * d 

l CONTFLCTION OF CONTI \CTS 

— at ed 

fi to o*c the wird entered they must be taken t 
blu intc Jed the « nl r «i id t hast the 
meaning f U in„ 1 tamed p e on ion t f the pi ds 
Mil n t mcrily f havin', entire 1 an 1 pvt tamzahs 
for them BmHA CoUPASr r *-5AEPEV 

[17 W R. 120 

10 ■ Delivery by instalments — 

Trader — Alandonneat of excett — Sale f goodt — 

A contract made between the plaintiffs and the 
defendant stipulated f rtho d livery to the defendant 
if " 00 baps of Madras Coast castor seed which 
were to be shipped per steamers and then stated 
that shipment < f 2 oOO ba-s was t > bo made in Dc 
ccmbtT On the 12th December 1 COO bs s arrived 
bv steamer Shaljthan and n tiec 10 writing was 
pi rn to the def ndant w h requested that the deli 
very mi ht be pistp-ncd owin e t> his net having 1 
ge I'wn ns m On the 14th December the defendant 
refused t take the 1 COO baps cn the gr und that he 
was mt 1> und to take a portion eit the 2 OO bv r s 
but only the wli le at ene time On the ICtb De 
eembtr the defendant tendered the ralue of 2 00 
lmp« which was refused and on the same day the 
plaintiffs res Id the 1 COO baps On the l<th Decern 
ber the plaintiff* informed the defendant that 810 
bags the balance of the 2 ,00 of the December ship- 
ment were due on the 18tb and they did arrive on 
the 19tb but were refused by the defendant on the 
same ground as before and they were acci rdini’ly re 
sol 1 by the plaintiffs Held that according to the 
terms of the contract there was a le^l and proper 
tender of the December shipment by the plaintiffs 
and that the defendant having committed a breach of 
the contract in not aecejiting the ba-s the plain 
tiff* were justified in reselling them at once and 
suing for damages Sltfsov r Com Cnaim Dos 

P.L.R 0 Calc 473 

11 Delivery order for gooda 

deliverable monthly — Sul contract — Tender — 
Jtepud at on of contract — Damaget — The defendant 
entered into a contract with the Union Mills for the 
purchase of 00 000 gunny bags at H21 8 per 100 
baps delivery frun October to March, each month 
25 COO bags Subsequently the defendant contracted 
to sell to the plaintiffs these 90 000 hags at H°4 2 
per 100 bags delivery from October to March 15 000 
each month buyers t ) pay difference cash against 
delivery order on Mills In August the defen 
dant made out In the plaintiffs favour a delivery 
order directing the mills to deliver <*0000 bags on 
receiving payment for the same at K21 8 per 100 
bags and on the same day sent to the plaintiffs a bill 
showing the amount of difference payablo to him by 
them The plaintiffs refused the delivery order on 
the ground that it had not been accepted by the 
mills but on a subsequent tender of the order and 
hill they offered on the 6th September to pay the 
amount of difference on receiving a delivery order 
accepted by the mills The defendant treated the 
contract as at end and sold the bags in the market 
In a suit for damages — Held tl at the defendant sold 
not only a delivery order but the right to obtain from 


CONTRACT — coni tailed 


1 CON&TI LC1ION OF CONTRACTS 

— cent nned 

the nulls 00 000 bags deliverable in lots of 16 000 
T r m nth after payment if the difference and 
imj hedly undertofk that the mills would accept 
the delivery erdir Bnd deliver the goods in terms 
thereof when presinted that the plaintiffs were 
entitled to get the delivery order at any reasonable 
timo before the first mothly instalment fell due and 
further that tho defendant was not entitled to 
repudiate the contract after the plaintiffs efftr of 
the 5th Sc| tember and having done so vvaa liable in 
damages 1 aatdeo v Cassem Mamoojee 

(L L R, 21 Calc 173 
12. Shipment at monthly inter- 

vals— Contract Act (IX of 1872) i 39— The 
d fendant agreed to purchase from the plaintiffs 120 
case* of condensed milk which were to be shipped in 
London and delivered in Madras The agreement 
stipulate 1 for shipment in six lots of twenty cases 
each at monthly intervals hut it contained a proviso 
whereby the plaintiffs were excused from monthly 
shipments if space in ships sailing for Madras were 
not available The second shipment was not made 
within one month from the date of the first shipment 
thereupon the defendant repudiated the contract 
Held (1) that the interval of time contemplated in 
tho contract was ono month more or less regard being 
had to the time which it might be reasonable to allow 
to the plaintiffs for finding a steamer available for 
the required shipment (°) that the plaintiffs having 
failed to make the second shipment by a steamer of 
which they might have availed themselves the defen 
dant w as justified in rescinding the contract \ Olkaet 
RrOtiixiis c Eotateiu Chetti 

[ILB.18 Mad. 03 


13. Delivery In whole of Nov 

ember on seven days notice from buyer — 
Breach of contract — \ contract for delivery by the 
defendants to the plaintiff of 1 000 bogs of ginger 
stated that ‘ delivery was to be taken and given m 
the whole of November on seven days noticfi from 
the bnyer On the 6th November the plaintiff 
gave notice to tho defendants requiring delivery to bo 
given within seven dnya and again on the 11th 
that he was prepared to take delivery on the follow 
mg dav On the 12th the defendants wrote to the 
plaintiff stating that they would give delivery on tho 
-•Stli 29th and 30th November On the 15th the 
plaintiff gave notice that he considered the contract 
at an end la a suit for damages for non delivery — 
Held (affirming the dccisnn of the Court below) 
that the words on seven days’ notice frem the 
buyer were intended to give the buyer the right of 
fixing the particular tune in November at which the 
delivery was to commence and that the defendants 
were therefore bound to commence delivery on tho 
expiration of the seven days’ notice JeaarnhATH 
Khan c Maclachlan 

[L L R 6 Calc 681 8CL.E 226 


' — - — — wimcp Lunue — Breach of 

eon tract —The plaintiff entered into a contract with 
the defendant to deliver mlphur to be imported by 
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CONTE A CT — conti ntted 

1 CONSTRUCTION OF CONTRACTS 
—continued 

the ship Michael Angelo 1st) sulphur arrived by 
the Michael Angelo consigned to the plaintiff and 
he procured it elsewhere but the defendant refused to 
accept it In an action for non acceptance,— Held 
reversing the decision of the Court below (Mae kb v 
• 7 2 J} L S. S A 9) that the defendant was not 
bound to accept sulphur not imported by the Michael 
Angelo BlILUtl I,AL r Madiiustoov Kurmu 

[2BLB O C, 164 
15 ■ Breach of con 

tract — Ex a certain ship —By a contiact entered 
into between the plaintiffs and defendant the plain 
tiffs agreed to sell cirtain goods ex a specific ship to 
the defendant the goods to be taken delivery of 
withiu forty five days and ten days to be allowed for 
inspection and claiming allowance for any damaged 
goods the defendant to tako the risk of damage from 
the date of the contract The period for taking 
dcliury and for inspection dated from the 13th May 
The plaintiffs did not receive the whole of the goods 
until 10th of June and therefore were not ready to 
perform tlieir contract by submitting them for in 
spection within the specified time the defendant 
did m t call up n them to do so In a suit for breach 
of the contract by the defendant in not accepting the 
goods — Jleld that the plaintiffs not being in a 
position to complete the contract no cause of action 
had ansen Held on appeal that the goeds ought 
to have been ready for inspection within the ten 
dav s stipulated and the plaintiffs not having shown 
that they wcrercadv and willing so to perform the 
contract had no right of acti n notwithstanding that 
the defendant never in fact called on them to deliver 
the goods for inspection The words ex a certain 
ship must bo taken to mean that the goeds are 
really landed and not in course of being landed and 
therefore independently of the question of the 
necessity on the part of the plaintiffs to show their 
readiness to perforin their part of the contract the 
defendant was not bound to take goods on beard ship 
in respect of which if the contract were binding 
upon him he would have been bound to take the 
nsk of any damage or lose to the goods on board 
ship or in the course of landing Kobeetsoit Ol AD 
stone A Co r Rustuey JIcxl 

[SB L It O C 103 

18 Contract for freight — June 

ehtpmeni — Laming probable date of arrival of 
iteamer — Later arrival no breach of contract — 
Eetoppel — ’V o/ic« cf read meat to load - — The 
difonlant in April 1891 contracted with the plain 
tiffs for frugbt f r 3,5 ton* seed wheat etc. by 
any first class steamer etc (subject to safe arrival) 
June shipment Goods to be alongside in time to be 
all taken in e nor before the second day after nrtice 
tl at steamer is ready for cargo otherwise difference 
of fro lit at market rate to be payable on demand 
*• 1k 1 ddatt 1 damages etc On the 29th May 
d fet Unt wr U saying 1 e would be gla l to kn w the 
name and troboUe date of arrival of the steamer 
On tie 3rd June the jluntiffs replied declaring the 
c •- County of 1 ork against the engagement and 
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adding in a postscript that the steamer vronldbe 
ready to load on or about the 12th mutant The 

5 S County of I orJc arrived m B mboy on the ltnn 
June but from unforeseen circumstances bad net » 
berth in the dock and was not ready to ‘ »a untu tua 
23rd instant In the meantime on the ISth Jane 
the defendant repudiated the contnct on the 

that hav mg been led by the plaintiffs to aptaroa 
the 6lnp would be ready to load on the 12th J 
he had made telegraphic arrangements on that 
ing and the ship not bung ready he was e °®P ... 
to ship his goods by other steamers in order to 
his engagements The plaintiffs accothog y . 
the freight on defendants account and broil httw 
suit for the loss incurred in so d«og . 

plaintiffs were entitled to succeed for that notm 
had occurred to alter the original contract * # 
gave them the whole of Juno in which t P 
steamer The statement made by the »“ 

the 3rd of June (in answer to {be 
enquiries as to the probable date of the » 0B 

steamer) that the steamer would be ready , 

or about tho 12th instant was not a pr , 

mere expression of opi ion. The questna F 
did not arise On the 22nd June 6 

their shippers amongst others t^« dc ^ ‘ 0 , ler k 
to the following effect As the Co#« y / ^ 
will be in deck to morrow rtady t3rcc f‘L. no t jaW 
have to request that your cargo be a 
than Wednesday the 24th instant etc ,™» 

— ' Whether this was a “ notice that th jjjyrj 
ready for cargo’ as required by the jg9 

Cbaio A Co i Maetin I I, R 10 13 

17 Custom or usage -tfgfgS 

contract— Shipment Meaning oj go53) to 

1890 the defendant signed a cjntrKi V jeon 

buy from the plaintiffs 25 bales grey - «u> » of f[lB r 
shipment m four lots with an mtw gj they 
weeks These goods were not sup? Q „ ojtb 
could net be obtained at the price ‘"X, ', al nt.ffi *° 
September 18^0 the defendant gave m j frJJ 
order at an increased limit of P ric f t ter fneB^ 
terms Please telegraph your «•»*« jj, t , * 
to rurchase on my account 2o *»* « of. 1 ® 

relating to Ro 30o3 at an sll rouoda^au 

per pair on m iginal limits i for about 8 

January shipments in tbre mo ent f *** 

bales to be shipped in each w°n“n , a4 foil *« ~ 
accepted and the goods wen *ml N ' 

6 bales were handed to the camera f ' Stb NoVcn£? 
Railway C ) in Manchester on . iht « cfl tbc <«b 
1890 and were shipped at Bukro » (he **** 
December 1890 C bales were 

camera on the 4th December 1830 a™ ^ ! U 
on the 13th December lS'X) 10 bal^" bile <" 
to eame earners on the 23rd Wfr0 ihlpl^ 

the 24th December and thesi ^ ' lcrlis nt n££ 
on the Cth January 1831 lb e 

to accept the g-lj .b * 

rnents of ISth April and - 4tn fl ^, 1 r fCn t ra et 
read together and that tbcflnal ^ la lb* 
Piovembtr December January » I 
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Hi wthl It* at mtenals ef four week*. He also 
nn ml 1 tl at th hi] unit n the r th D ccmbcr 
Jo 0 was a late il tptu nt an <1 that he was n t there 
fiiTr l und t ac pt the p-vds nn 1 t the ei ntract 
Ait th la«t e- ntetiti n the plaintiff* all •geel that 
by the rnrt m f It mhav in the case of c ntract* 
made with mem era of the Native l icec good* Vsvw 
cuti D the elate of the earner's wci lit n te was to be 
regard'd a» the late ef shipment anl that under 
each a contract as the one in lucati n delivery to the 
3 «il« ay CeTOpiny or ether inland earner was eepui 
ia! nt to *1 ijmient. This oust in it was alleged 
on mated in o n«e<|uence of the above tssociation 
haling agreed that all piece p ml* rd red out by its 
member* tluull bo c niejed tl Uomluy by certain 
lint* f etcam rt only an 1 1 y no ot! era It was 
stated tliat tit 1 e s me lUtli cost moisted it w uld 
m manv instanc * be im]ie « ihle f r II mbay 
me reliant* t carry ut their c ntract* as no steamer* 
of the select <1 li its mi"l t be available The Judge 
« f the C urt of Small Causes at the hearing f nn I 
that the alleged custom existed and was generally 
accepted and undent x d by merchant* aud dealers iu 
I ombay On reference to the 111 h G urt —Held 
tliat the ct ntract finally agreed on| w as tliat 2o bnl s 
r latuigtoNo 30 j3 ( j; the document* f the ISth 
AjtiI) shinld be purcha*cd on dcfenelant * accraut at 
an all round advance of Id p r pair on the original 
limit* Such bale* t i be shipped in the manner anil 
at tl e time* rncnti ned in the document of the 24th 
September 1890 birmi r Ludha On Etta Damo 
jiaii ILB,17 Bom 129 

18 — Sale of goods— A on accept 

ance of goods —Contract for good/ to be ordered 
from Europe— Perf rmanee of contract Ip offer 
of goods of tame deter ption not ordered out for 
purchasers but bought bp cewlort m Bombap — On 
the 7th Au~n6t the defendants commissioned the 
plaintiff* t rder out from I uropc 600 cwt copper 
trailers September shipment assorted in the mauner 
set out m the indent signed by the dcfcnilmts 
free on b<urd I! ombay harbour at the rate of 
£ 3 o per ton On the same d ly the plaintiff* sent a 
reply to the d fondants* order in tlieir usual form 
partly lith wnphed and partly written a* follows — 
t\e hale the pleasure to inform you that we have 
received a telcwam from our Manchester friends and 
eo far as regards the Cyphers therein used we learn 
that they advise the following purchases which will 
bo invoiced to you at your limit snbjcct to confirm 
ation by letter as usual Order this elay hundred 
bunelles of copper braziers at £53 5 per ton free on 
board Bombay A* a fact however no telegram 
had been received from tlin plaintiffs Manchester 
friends and the plaintiffs had not learned that they 
had adwse.il tho purchases referred to in their reply 
The acceptance of the plaintiffs offer was really b is yl 
on the plaintiffs i icw of the probabil ties of the copper 
nuriat The agents m England were umble to carry 
out the ord r and It remained unexecuted On the 
2Cth October tho plaintiffs having negotuteel with 
one N*"a Pucka to take over from him a September 
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shipment of copper by the ** S Merton Hall answer 
in;r to the defendants order and for tho purposo of 
fulfilling it wrote to tho defendant* as follows — 

Wo beg to inform you of the smul of the SS 
Merton Hall w ith hundred packages of goods sold 
toy u as p^r agreement No 213 and hare theref re 
to request payment of the cull for those goods accord 
ing to the terms of the agreement. The plaintiffs 
negotiations however with Naga Dacha fell through 
and they were unable to supply tho defendant* with 
the goods from the Merton llall The defendants on 
the 30th October wrote through their solicitors to 
the plaintiffs stating that they believed the good* 
never carae t > Bombay and that they considered tho 
e ntract at an end The plaintiff* however ou the 
29th October had *ueceedcd in purchasing a September 
shipment of goods from ono Beg Mahomed corres 
ponding to those ordered by the defendants They 
then on the 31st October wrote to the defendants in 
forming them that it wa* a mistake of their clerk to 
advise the arrival of the defendants goods per Merton 
Halt and liandmg the d fenelants invoice of 1(0 
bundles arrived ex Tudan Head The defendants 
discovered that the plaintiffs hadnot ordered out theso 
g ods but had purchased them in Bombay and on that 
ground they refused to accept them The price of 
cipper 1 ad then fallen Tho plaintiffs sold the goods 
by auction and brought this suit a arnst the defen 
(Lints to recover the difference between the price 
realized by the sale and the price which by their con 
tract the defendants had agreed to pay It was ad 
nutted by the plaintiffs witnesses that it wa* intended 
at the time the defendants gai e their order that the 
goods should be ordered out from Fnglind by tho 
plaintiff* and that thi* was the invariable course of 
business of the plaintiffs firm— the present caso 
f rming the only instance to the contrary Held 
that the defendants were not b und to accept the 
goeds offered by the plaintiffs and that the plaintiffs 
were not entitled to recover the amount sned for An 
importing turn which accepts a e mumsaion to order out 
go< ds at a fired rate and undertakes that they shall bo 
ini (.iced to tho person giving the order at that rate doca 
net (in the absence of proof of usage to the coutiary) 
fulfil his contract by obtaining good* answ crrng to the 
terms of the order from another firm in Bombay and 
tendering them to the person gnmg the order 
Bovbay U kited Mzuchakts Commit* v Dooxtjb 
bam bAKULCHASD I L It 12 Bom 60 

10 Contract to deliver goods— 

Suit for non teUierg — Agreement exempt ugfrom 
liability tn cate of lost of carrping thip — Aecettilp 

for declaring tiamt of carrpmq ship to purchaser 

Loss of thip IF7 at it a — July August shipment 
What amounts to — Tho defendants agreed to sell to 
tho plaintiff 600 tons of coal per steamer July 
August shipment The lart clause of the agreement 
was as follows — In the event of tho *lnp beni" 

1 at this contract to be null and void.” The coal 
was put on beard the S S Rubens by the d fendanta 
ot Sunderland on the 30th and 31st Angus* On tho 
1st September the Rubens was sunk by collision in 
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^ bottom “ twenty three 
feetof^aterfor sixteen hour, when she wa. raised 
and her cargo discharge,] The coal was pronounced 
SSLSr 8 VOya * ge *? Boniba y Extensive repairs 
to the ship were found necessary and she was use 'I 
esa until the 6th O tober The plaintiff sued for 
damages for non delivery of the coal. The defen 
dants relied on the last clause of the agreement as 
exempting than from liability Held that the 
SfSf w 7 e The Ruben, was lost for 

which she was required under the 
contract t i for a voyage in fulfilment of a July 
August stupment and the defendants having proved 

SsseSn wf had beea du, y shl PP c <i the 

*° lo8t , w " e ^empt under the last clause of 
gTeement from liability for non delivery It 
that until the name of the carrying 8 h.p 
s declared to the plaintiff as purchaser neither the 
♦h£.f o C0 , a ’ wa » “wsued to the contract and 
2-2f hL V™ S“ M not bo within the contract 
should i, h a condlt ‘ on "a* intended it 
should have been expressed. The appropriation of 

StaiEf'nf 0 bj v«Sdor. (th. 

S «•»«=> »a <>o»rd the KuUnt 

Bomb™ ° their power to despatch them to 

° £ t tb0 C0Dtract wcro en °ngb to 
In protCctlon ° f la»t clause of 
tne agreement Ncsseevaiiji Jehanoib K ham bat a 
r tonrAHT Beotheus I L.R 13 Bom 15 

to^un nma. « ■ Co ? tract to sell from 2 500 
to 3 500 tons of coal— i? r<a cA of contract— bon 
c°al— Damage, —On the 16th May 
d ten dants add to the plaintiffs tho entire 
cargo of coal per steam ship May shipment 

nw“ nal 2 500 t0 3 500 tons or there 

nbouts The defendants intended a certain steam 

3 b 3J5 Ca Jil d th r ■ El \ ela ' da earned a cargo of 


kadLew of making the contract the plaintiffs 
v*. T" 8 ‘V s ? cf ? daDts to declare the name 
?! *?• “ "toll the coal contracted for was to 

letter^ mfomW 14t , h Jnn * thp dcfcnSnU by 

wJif a w P !amt,ffa that the vessels 
in MaT lmi r tb heU ’ff ra, i • b T®ent had not loaded 
the l h '? cftcrcd lo cancel th « contract On 

{MS? fi? °" C ' V „“** ■* nt tt " W after the 
ha re,? b i l . C£ ? ed J tbl9 } <ttfr a "d before they 
Ittir a, Slows u defendants sent them another 
the L at rmrrll T ba 7 e " ow bccn informed that 

and™'" ' 0als , h *; e been loaded in is the htt ela da 

sc mentlv n,/?i tt C,ar<? ft Correspondence sub 

.i y r?* scd between the parties On the 15th 
l l “ •*< a.fena 5 „i, „f, 

Inca 0 tl o’ rn?,* T us , fi " aII i, w bat you intend 
s lil in i.. i t " e,au ^ a •* declare l as bnn mg coals 

i . su ‘ ,i *y 

cnlar (Ut c f hlr ZL »*" K * ,n ‘! ln - and tlie parti 

»wh«n|a i |, f et. # ^p! “ B ”b»y »nd »W h w 

the defendants nphed 
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chartered for the Cargo wo sold yon We do sot 
positively know whether she commenced to load id 
W ay or June She was expected to load about S 300 
tons On the 28th June the defendants wrote 
definitely stating that the Fthelaxda did not load 
m Way The plaintiffs refused her cargo and sent 
m n statement of their alleged loss calculated upon 
3 300 tons the amount stated to be the car^o of the 
Ethelaida m the defendants letter of the 14th 
J une Held that tho damages must be calculated 
upon a cargo of 2 600 tons only The J Sliehidt 
was never incorporated into the contract The difen 
dants declared her against the contract but after 
they had informed the plaintiffs that she had not 
loaded in May the plaintiffs refused her cam). The 
contract which the defendants failed to fulfil wais 
contract to deliver the Ethelaida cargo which th j 
were alnava readv and willing to deliver The 0P“ * 
rested with the defendants whether they would nth 
v or 2 600 or 3 500 tons or any intermediate quan 
tity and upon no principle could tho Court exerene 
that option for them and declare that they w™ 5 
liable to deliver more than a cargo of 2 00 ton 
CtrnSETJI Jewakoul Riuwbatta C Cbowdeb 

[I L R 18 Bom W9 

21. Suit for non Adlvorf- 

Clause exemptin'] from liability »* cast of lot J 
carrying ship— Loss of ship— Declaration of s e 
after date of loss— Appropriation of goods ‘ M 
goods lost —The defendants by a contract dated 
Jahuary 1896 sold 2 500 tons of coal to the Pj*. 
of the February and Warch shipment to be den 
m Bombay No ship was named In 
which contained the follow mg clause — «* tn ,, n j 
of the ship being lc»t this contract shall ban *. 
void. February and March shipment* 
arrive in Bombay on or before the 30th A P™ 


ing All of the coal contracted for was ouir |(1 j 
by the defendants except 13/C tons w ^ 
remained to be dolivcriHl to the r llul *r i . t,if 
letter dated 2,th April 189G addressed to tMP« 
tho defendants declared the S S Jf a,c / « 
as the ship carryiQg the said 1 37G D o 

remammg due under the contract TM ^ the 
evidence of any appropriation of coal < u tn cl 
Ra,l by Able] to the purpose of the at«w ^ 
pri r to this deplvrati n It subsequently ‘ jj, f 
that the East by Ablfj had run cn a r 
Ted Sea on the 10th April and so y 

that bung taken to Suez (whire sticb or n . 
had not been thrown overb ard was » * f . on ,c>l 
found unable to proceed to B mbay an “i j0 '] tbs 
to England f ir repairs The pLiiuti* , f^al 
.1 fen lants f r non 1 livery of 12‘*> 4 ” ie n 

The defendants plea led that the »tv>* ra 

list they were exemit from liability uni , . „ tjn • 

clause in the contract ITetJ that the, Tbff* 
were liable for the n n-dclivery of the .|^ f i I 
liarm^ Icon previously t > the hr lira' 1 parpw* 

[1 n rf the coal n b<*rJ t the r» i , f 
ti. •Tc.nntiin elsuse dll ® a Jj »a 


..o nppmpnati .. . - 

of t) e contract tho exempli wi els use 
SembU~-la case of a contract eooUiau, 
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exempt inn clause u the one in quest i n the dedara 
ti a of a ship *o a* thcrcbv to »ppT rmte pv.U on 
board to the purple* ef the contract u us. If#* if 
jnide after the ship hi* been 1 *t whether the fart 
ef the W* u hue wn to the declarant rr n t I>ADA 

niLii UooijrBji Dnuen r KtuiniJm 

[L L It. 22 Boat, 180 

21. Continuing offer— ^»eer/»« re 

contract! — Reatomhlc mof ct— Offer — The plain 
tJT« were the agents of two null* in B mbay The 
defendant* were a coal company tarrying in bu* ness 
in B mbay by their a^nts the IV mlay Company 
Limited, The defendant* on the 19tb of Au~u t 
1897 turned a memorandum in the f ™ of a Utter 
addressed to the plainliiT* of which tlic firit two 
clanata were a* follow* — The underpinned Jiare 
this dar made a contract with Messrs Ilomee Madia 
L Co for a pen d of twelve m nth* n firm I at 
September 1897 to 3t*t \ugurt lh^S ‘Jellcr* to 
supply them with Bengal Coal G • Deshurphur 
from time to time as required bv purchaser* r,»* n 
able notice to be pren of such requirement* The 
t ta! quantity indented for during the year shall n t 
exceed without seller'* con»cnt the maximum average 
of 3*>0 t ns per month. Lp to the lCth July 1SJS 
the plaintiffs had indented for 1 ”«2 tm* of which 
1 o. ton* had been ddiverc 1 On that date they 
indented i r COO ton* more On tl c 18th July tbo 
plaintiff* further indented for an a Iditi mal 1 «nO 
ton* The defendant* roplie 1 Hiring to deliver GOO 
t a * m Au-mst hot dccl ning to deliver 1 «0O ten* 
The plaintiffs on the 2 nd July gave n tice t> the 
defendant* that they w old require delivery of the | 
balance ci 2 048 tons {that is 4,300 minus 1 5«2 
tons already dc In ered) on orbef re the 31*t August 
1899 Till def aidant* *uh>equenUy d livcrcd 200 on 1 
GOOtons leaving 1 913 ton* undclii ere I The j lamtiffs 
claused UP COO-13 u a* damages for n n delivery 
Utli that the. memorandum if tlie. 19th August 
1897 wui n t a c ntract but simply a e. inti lumg 
offer and that each successive order pun by tin 
plaintiffs waB an acceptanie f the ffer na t> tho 
quant ty ordered. The ff r of tie difei lants and 
each successive order rf the plaintiffs constituted a 
eencs of c ntract* The failure alleged wa* m to 
comply with orders given after the defen hint a offer 
wa* cancelled and withdrawn Held further tl it 
plaintiffs were n t entitled to oltam more than 3«0 
tons many one m ntli witl» ut the defen hints e n ent 
Held further that the n tieo glim ly the pi iintiffs 
on the Z*nd July 1893 to supply 2 (MS t ns was n t 
a reasonnlle n tice witlin tl u mianing of tho 
memorandum of the 19th August 18 J7 Lfsoai 

Coil Co r Uomee Vi adia L Co 

[1 L.R 21 Bom 07 
23 ■ Offer — Ac eplan e * a iff" rent 

lennt — Contract ietfIX of Ji"2J tt 7 in l 207 — 
E tdenee of prec o • d at nji b taern part et ten 
aim mbit — The defendant mal an iffer ii i tiling 
to tbs plaintiffs fir tho purchise of -IX) labs f 
pepperill drill at 9/ *1 A few lay tat r 11 i 
llaiutiff* salesman tendered in ii^iialuiei ti tho 


defendant an indent containing certain terms not 
contained In the onpnal offer and in parti ular 
containing tho word 1 rce B- mbay Harbour and 
intcrcit This Ibed fondant refus'd to *i„n The 
|!iintiffs h wcicr sent the effer by cable ti tlieir 
borne firm and on receipt of a favourable reply 
c mmumrated this acceptance to the <i fenelint 
Tl n acccj fanee the* el frndant raid he had returned. 
Tlie plaintiffs derm 1 that he liad d nc so Held per 
Jrvxiv* CJ- Tlio law- on tins pdnt is thus 
f wranUt'd in the m st autli ntalivc inode ly tho 
Contract Act (1\ of lfi"2) s 7 In order to con 
i ert a proposal into ft promise the aceeptane must 
be absolute and unqualiGod Tliat is ti siy until 
there is such an acceptance the stage of nrgotiati ns 
hat n t hern pant I and no legal olli-ation H imp sod 
Similarly any dcpirturo fr<m tlio terms of tho <ff»r 
or any ijual lleati >n i itntes the acceptance it aecom 
panic* unless it is a~rcc 1 to by the j>erson from whom 
the iffer comes In other w rds an acceptance with a 
variation is no acceptance i it is simply a counter 
proposal which must I e accepted by the original 
prtinn r before a contract is made Held farther 
tl*t b frame the acceptance was n t shown to Into 
been returned no inference could he drawn that the 
defendant must have aiaente 1 to the terms in which 
it foiled to c rrfspi n 1 to his < ffer It is dear that a 
person malem a pn p isal cannot impose on tho party 
to whom it is addressed the obligation to refuse it 
un I r the penalty of imputed ass nt or attach t lus 
silfncc the legal result that lie must bo deemed to 
have ncccptc 1 it I vide nee of previous dealings is 
admissil 1 only for the purpose of explaining the 
terms uulina contract and not to impose on a party 
an ibh„nti n as to which the contract is silent or 
to real into it a liability which woull tlnrwiso net 
exist H was imp ssiblc t> find in dealings carried 
out on the 1 asis >f signed in lints any duo to tho 
intention f tho pieties when n t only was no in lent 
si mul h it tlio (hfi.ii taut refns d ti sign one 1I» 
HOMED Haji Jjva V Suuvnn 

[L Ii Tl. 24 Bom 610 

24 Executory contract Involv 

mg porsonal considerations — Attainment of 
contract— Co Uracl consul ntj of distinct contract. , 
» In eeparate part e -9ci<n * a lt manufacturers 
the defm Unto c ntract 1 with A to mannfactura 
" 1 tl ro sn tho fact r> in tho immo of an! f r tho 
bom lit of 1 sucli quantities of salt ns he un i,» 
reqiiro them t maiiufa turo cidi *< w n f, r , cv -_ 
yfars m cm i ] inti n f 1 s j /tying them at tho 
reto f HU 80 p r gnree ifs.lt't fur month" crcW 
aft.r is Ii 1 Iiv ry I i. g ft ll w, 1 tr /) and of his 
jiy.ag (1 v* mint it tax . anl lues Bn d cxccutl.i* 
all 1 ut I tty r f ms m tlio def U„f U “" 

was a J arly witli A t » th r ntm t tl ugh he it ns oft 

xjr ly m i ti in 1 therein A a i n d 
ii the c utra t t C It as ff *t jUintiff „ , mr0 

■I ... H rii,. 

, (issr J a,„. rrajtoi ' 
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defendants be directed to deliver to the plaintiffs the 
Balt collected during 1886 (2) that defendants 2 4 
nnd 7 should be held liable for any damages plaintiffs 
might suffer through a fall in the price of salt The 
Court of first instance having held that the contract 
contained seven separate and distinct contracts each 
defendant having contracted with refcrenci to his 
own pans only decreed (1) that the seven defendants 
ehould pay damages at the rate of R.5 \2 0 p r gatce 
for the salt collected by each during the years 1886 
to 1889 leaving the quantity to be ascertained in the 
exccutnn of the decree (2) that the defendant 
should pay the plaintiffs costs On appeal the Dis 
tnct Judge modified the decree by fuing the rate of 
damages at R4o 10 0 for each garce of salt Held 
on appeal that A was not competent to assign lus 
interest in the contract to the second plaintiff since 
the contract « as based on personal considerations and 
that the assignment of it as an executory coutract 
was invalid without the consent of the defendants 
Farrow v 71 ilson L F 4 C P 744 Humble v 
Hunter 12 Q B 310 Arkansas Valley Melting 
Company v Held en Mining Company 127 U S 11 
879 followed Najiasivaya Guhuekal c Kapih 
Auuai. I Xj R., 17 Mad. 163 

25 Sale of goods — Special place of 

delivery to le mentioned hereafter —Assessment 
of damages — Contract Act (IX of 1672 ) ** 4.9 
94 and 231 —Bought and sold notes of Purnenh 
lndigoseed provided Tlicseedtobe delivered at any 
place in Bengal in March and April 1891 It was 
added the place of dcln cry to he mentioned here- 
after The buyer made xncntirn of this on the 20th 
March 1891 in a litter to the broker for both parties 
Tins letter specifying Howrah railway station as the 
place Was fc rwarded to the a endor who replied that 
he would deliver at his own godowus at Sulkca 
Tins the buyer declined. The vendor and the buyer 
each insisting that the place named by him was the 
proper one for delivery the buyer refused to accept 
at the vend ir s godowns or at any place other than 
Ilowxah station The vendor remained for a certain 
time ready and willing to deliver at bis godowus at 
Sulkea and the buyer not accepting deliv ery at that 
place the vend r declared the contract cancelled. 
The buyer then sued lum for breach of the rontract 
to deliver at the place mentioned by the buyer On 
the question whether the vendor had discharged lus 
liability by readiness and u illingness to deliver at lus 
own godowus at Sullen — Held that the choico of 
place given originally by the contract tn the buyer 
subject only to the express contract that it must bo 
in Bengal nnd to the implied one that it tnnst be 
rms ami le 1 ml n t been coni erted by the w ords about 

mcnti n thereafter into a defitxel question to be 
settl'd ty i subsequent agreement The buyer 
neco 1 n„ to tbe contract already subsisting had the 
r ,0 *" 1X *be place There « a« a special promise 
in tt c c. ntr t as to the d hi cry ami t> c< tnplete its 
*«"»« l "l> mvrcuos required tl an a mention ly 1 
it c nuj t or a r aaonal le place within Bengal This 
Lad been mad« by 1 iw. Tl t contract therefore did 
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not fall within s. 94 of the Indian Coutract Act {IS 
of 1872) dealing w ith cases where there has been no 
special promise as to delivery and firing the pise* ■ n 
production as the place for delivery bat »tn<r 
resembled what was contemplated tn s 49 And * 
buyer was entitled to damages on the contra 

Gbubo'i r UAcmnNABiw Auoctwaia 

[LL R S* Cate, » 

LE, 231. A 

23 Contracts stpfl} 

goods at fixed price — Duly imposed on in«deri<i *“ 

sequent Ig (o date of contract— Liability to • P _ 

goods — Indian Tariff Act (^dll of 1S94) 

On 2nd November 1891 the defendant contracts 
supply the plaintiff with a certain (punV g() 
dhotars made of European or Egyptian I**® , 0 f 

at the rate of 2-5 pairs each month fir a P<r 
one year In January lS9o an impart d J 
per cent was imposed by Goi eminent C , J 
The defendant thereupon declined to WWJ 
dhotars unless the plaintiff paid the duty irfVfll 
the contract price Held that under s 1 * tl g to 

of 1891 the dofentat oreia “ U “A™ ttat » 
pay the duty which he had paid on tho y 
be could add so much to tho contract rnc* j 

eqmialent to the duty which he hiuwl 
The question was whether the 
the plaintiff were actually made out of J* 
duty had been paid by tho defendant 
J AiiyADAS i Laudas DauXxeau ^ Bom 823 

27 r SWSST- 

of railtoao I> 

blank— Goods not available— Goods 

demurrage or freight— Duty ofselUr ^ to F 

sell and F to buy certain goods to be a i » 
m April Maj 1897 The contract of »‘ c The 
(inter a l id) tho following clauses ' apJ - 
goods to be tendered fully 48 hours M (ei by 
ation of the present term of W t» 

the railway company itt order totMO d h 
weigh sample and inspect the J*® * , { |,e pinl'i'* 
very net to be considered complete unt J 
have been refracted and examined ttcPP 

about quality etc settled (11)1* ” J, 43 bean 
be tendered such to be banded Jo bur ., r tM 

before the goods arc liable to derm r»n**J 

present term of 72 hours grants * v ' ;B sW W 
company P not haring be* re rfultt 
goods of lus own to meet the contract* 1 ^^,, *3! 

II for certain goods t f H to be del ««« ift* 

tend red to F On that Air ccrtsm rs.l jt> ^ 
which had been endorse l In Ills" 1 I p „M re* 'J 
<£ the an 1 goods wro tendered to J ^ the rnfc 

to pay for tho goods 1 but bef r ^ 

he lasted upon an end r.cmcut pwU 

receipts by 11 to P and hv P ]ir<Tf d c" 

unallo to point out tbep*ds t-.wte the ** .. 

the contrast nor mull he j 

numlor. 1 r fusel to procure „ ,s|* 

required ty F and *} ,ff ^Ct«idYcd Ihcr^ 1 
delivery as proposed tbon-h he tcua 
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exchange for the good*. Held that, F not having 
had an opportunity of Impeding the goods ai pro- 
vided hj the contract the tender made as aforesaid 
by P was not such an offer of performance of the 
contract as F was bound to accppt Held also that 
F was not bonnd to accept a tender of railway 
receipts for goods subject (»s some of these were) to 
demurrage nor for goods on which freight had not 
been paid (as was the case with some of these goods) 
nor for goods that were not available on the 31st 
Way as in the present case In order to establish a 
valid tender of the poods it was for P to show that 
had F taken the railway receipts the railway com 
pany would have been bonnd to deliver the goods 
upon product*® of the receipts and F was under no 
duty to point out to P that the tender was defective 
F’a duty under the contract arose when a sufficient 
tender was made to him and not till then. Failure 
to justify an alleged breach of contract upon ono 
ground only which la found Insufficient does not 
disentitle the defendant to rely upon other grounds 
which his rights under the contract entitle him to 
jrely upon. Cotean v Mill*™ L R-, 2 Ex eh 230 
and llothoormohun Hoy r Bank of Bengal I L 
Jl 3 Cale n 392 referred to IforicnurD i Ftrc- 
CHasd I L. R-, 28 Calc 142 

[3CWN 118 

28 — Tender of rati 

tray receipts for good* subject to fre gbt — Jtailwaj 
receipts for goods subject to demurrage— Deftdite 
tender — Estoppel*— Voder a contract of tale of goods 
it was provided that if instead of the goods railway 
receipt* for them be tendered they must be handed 
over to the buyers 48 hour* before the goods were 
liable to demurrage under the present term of 7i Ik irs 
granted by the railway company that stllcrs 
must be present at the time of delivery to inspect tl e 
w-ei_hing and sampling and in their default buyers 
witl weigh and sample and ■eU'era most abide by tl e 
result. On the last day of d livery the plaintiffs 
tendered to the defendants certain railway receipts 
purporting to cover the goods under the contract aud 

blank endorsed by the consignee named in the 
receipts and demanded payment of the goods they 
did not offer to give delivery of the goods covered by 
the receipts The defendants refnsed to accept the 
railway receipts until they were endorsed by tho 
consignee named in them to the plaintiff and by the 
plaintiff to the defendants It was subsequently 
found that freight had not been paid on the receipts 
an 1 that demurrage was payable on some of the goods 
but the defendants did not at tho time raise any 
objection on that ground. Held that having regard 
to the terms of the contract the defendants were not 
bound to accept the railway receipts or upon their 
bong tendered to pay the price of the go 1 ds as 
demanded. That the plamtitfa had not complied with 
tho terms of the clause relating to delivery by rail 
way receipt* audit was open to the defendants to rely 
upon that objection and they cannot be said to have 
waived all questions as to freight demurrage and the 
tendering of railway receipts instead of the goods 
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themselves That the offer made by the plaintiff!* 
did not constitute a readiness and willingness on their 
part to deliver the goods. Moncnitro r Sbbekisseiv 
[4 C W N 313 

29 Collateral agreement -Con 

trad Acf ss 21 6o — Hist ike of lain — Agreement 
to secure repayment of loan collateral to primary 
obligation. — By an agreement m writing defondvnts 
trustees of a temple in consideration of an advance 
of money which they represented Vvus required to pay 
off debts incurred for the benefit of tile temple 
granted to plaintiff a lease of the right to manage the 
temple lands and plaintiff promised that he would 
repay himself out of the profits to he derived from 
tho lands and that neither the defendants nor their 
family property should be made liable for the debt 
In a suit by plaintiff against a tenant of the temple 
lauds this leaso was held to he void for illegality 
Defendants subsequently resumed management and 
plaintiff sued them to recover the money advanced by 
bun. It was found that tho agreement was entered 
into by both parties nnder a mistake a* to the validity 
of the lease Held that assuming * C5 of tho- 
Contract Act was not intendod to vary the rule that 
a mistake of law is no ground for relieving a party 
from liis own contract plaintiff was nevertheless en- 
titled to recover on tbo ground that the agreement 
which provided for repayment was collateral and had 
failed. An agreement that an obligation which is- 
contracted shall be discharged in some particular 
mode is collateral to the primary contract which 
created the obligation though the two agreements 
may bo mixed up in one contract Khishnan r 
Sanbaba Vabha I. L.R. 9 Mad. 441 

30 Agreement not to alienate* 

— Mortgage — Plaintiff sued as managing trustee of 
a choultry to let aside ccrtaiu mortgages of the land* 
v itli which it was endowed made by tho second 
third and fourth defendants to tho sixth and seventh 
defendants and for an injunction to compel payment 
of kist which had been allowed to fall into an ears 
contrary to the provisions of the machalka sued upon 
The defendants pleaded that the mortgages made 
were not in violation of the provisions of the machalka 
The Court of hist instance dismissed the suit 
On appeal the Civil Judge considered the provisions 
— Moreover we are only entitled to cultivate the 
said four villages and to maintain the said choultry 
with the income therefrom as above stated and we 
hare no ngbt to alienate the sold lands by sale etc 
— fatal to the right to mortgage advanced by the 
defendants one to five Accordingly he reversed the 
decree appealed from Held by Scox&akd CA that 
the reasonable conitruction to be put upon that portion 
of the razinama relating to alienation vva* that the 
village*- vecro not to be alienated so as to deprive the 
choultry of the receipt of the portion of the produce 
fixed by the raimama fir its support that these 
cunty of the cultiv atvon of the land and the application 
of tho fixed portion of the produce to the maintenance 
of the choultry was all that the parties intended to 
(Sect* that there was nothing m the record to. 
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show that the payment of that fixed portion had been 
rendered less certain by the transfer of the Tillage* 
to the mortgagees that consequently the beneficial 
interest of the plaintiff as trustee nnder the ran 
nama was not impaired, and the mortgages were not 
made m violation of the provisions of the macbalka 
Per HottOWAT J that the right set up was based 
upon a purely capricious exercise of the plaintiff's 
will in the effectuation of which he had no conceir 
able interest that contractual words seeking to 
create a right of this sort are ineffective to create it j 
nnd that consequently the alienations by mortgage 
were wrongly declared void Keistha MadALI r 
SHANMUdA il CD ALIAS 0 MtuL 248 

3L • Agreement to chare costs 

of litigation to be prosecuted to its furthest 
limits — Failure on advice to appeal to Privy 
Council —Plaintiffs having sought to recover from 
defendants their share of the coats of certain litiga 
tion which plaintiffs had set agoing at the instance of 
defendant s father who Was jointly interested with 
plaintiffs in certain property m snit but who wanted 
the means to prosecute the litigation for its recovery 
and who accordingly executed an lkrarnamah agreeing 
to share the costs of the necessary litigation propor 
tionably with plaintiffs provided they furnished the 
funds for prosecuting that litigation to the furthest 
limits and the said litigation having terminated ad 
versely to tlie interests of both plaintiffs and defen 
dants without any appeal having been preferred to the 
Privy Council and defendants having repudiated all 
responsibility for costs on the ground of default in 
prosecution of litigation to the furthest possible limit 
— Held that as plaintiffs had merely undertaken to 
furnish the mean* for carrying on the litigation but 
had not actually undertaken the conduct of that liti 
gation and os it was not in evidence that defendants 
had wished to go up to the Pnvy Council and to this 
end hod made a demand on bn t had been frustrated by 
plaintiffs the plaintiff* were entitled to recover pro 
portionate costs m the concerted litigation with costs 
in the present suit proportioned to the amount thus 
obtained by them. The lower Court* in this case 
found that it had not been proved either that the 
1 leaders had advised or that defendant • father had 
agreed that there should be an appeal to the Pnvy 
Council. SmrsoEE JIoncN Shaha CnownnsT v 
Taba PrmsiiAD Mojoojidab 25 W IC, 478 

32 Battlement of dispute be 

tween Hindu widow and reversioners— 
Ikrarnamat— Condition in restraint of lease — 
Transfer of Property Act (IV of 1832) ts 10 and 
15— In an lkrarnamah executed by a Hindu widow 
on the one side and her husband s cousins on the 
other m settlement of disputes regarding her husband s 
estate one of the conditions agreed upon was that 
if either of the parties should want to execute a lease 
jointly or in bvi lually It would be executed and 
delivered by mutual consultation of both the parties 
and if tl e document be not signed aud consented 
to by both parties it «} nil be null and void.” In a 
suit brought on the basis of the lkrarnamah to set 
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aside a lease granted by the widow -RrfJttffei. 
nothing m any statute law which render* 
provision inoperative neither* 10 aml l5 of the 
Transfer of Property Act (IV of 1M2) «* 
principle underlying them Ss »ppb®ble 
not an unreasonable provision; therewaa 
of nmt? m tie .«4 JW 

poSt/.! KraT “el# 

1 2 c w Nn 463 

83 Agreement to give reftaaj 

Of purchase — Contract tehee en '/ c0 , 

Hindu widow and reversioners— Bre^j 

tract m leasiny to others-W^ 
from a Hindu widow On her death ‘“rev 
brought a suit to set aside the sate « 

session Upon this TV eat ^ J? of 

undertaking fa i which ihe •grew* o wma ia 

their desisting from the suit that 1 be had 

in possession as long as he pleased an th* 

occasion to sell the property m to tW 

refusal Several years after TV * , - concern 

tiations with third parties for the sal „ 0 t being 
to which the property was ® he br ok<s off tb« 
able to come to terms ^h the™ ® ntly joacd 
negotiation and the property vfas8 pegged toh»« 
to others Upon this the ^.“^Tthat IT * 
the property conveyed toftem.^ COTp led with 
promise not to alienate the rct #in po* 

the prom iso that he would .FfXne which «»* T10 ’ 
session amounted to an undertak were 

lated by what had taken pUca _ c ht for up® 
therefore entitled to the ^nvcyancc 
payment of the pnee RaK N b P 

V RAflH MOHON MoOKEBJM 7 . . 0 digO 

34. contract to ou tbs 

—By a contract for the cultivate par 

defendant agreed, m con».d«a .baJJ 

ment* to prepare the land »° w ‘i® 3 lt want>P ( oUt ^ 

be supplied, reap the crop etc. An ■ t0 cultinW 

that in easo the defendant should Begje cult 1 ”*® 

the lands the amla of the t ” a jnoney If? 

them and deduct the , t wa. not * j 

able to the defendant ^ the l*»f» “j 

gatory upon the plaintiff .he^efendsnt. 
cultivate them on default by t 
v Jhoomitc* Misses «og 2 R® y e , 

•{ 

be was not to be bound t P“J 0 In 

but tad It. option *y3S*n <**% £ 

continue to cultivate the land whole u 

advance* were a-duficd. in «»*«", 

not lie for a refund of tho M fcff the * I ' a 
of the pU.ut.ff Ca %«?S. 80S 

lion of tbe contraet »> 7 w **•* 
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3 Q. . . Breach of eon 

tract — A on-completion of agreement of comp re 
nut at part performance of contract to tou i 
tndtgo — Where a contract for sowing indigo was 
entered into and advance* made in part perform 
nneo of an agreement of compromise between tho 
partie* to a nit for enhancement of rent —Held that 
the non-completion of the agreement of compromise 
did not exonerate the defendant from perf Tining Ins 
part of the contract for sowing indigo Sahdts r 
Bit in. MrscCT. 10 CT XL 420 

37 ~ ■ — Cash. on. delivery — Readiness 

andtcillingnetilotakedet eery — Delivery Failure 
of i» termt of contract — Breach of contract — Cut 
tom . — Where a contract is for delivery free on 
board " and cash on delivery js provided for pay 
xnent may be enquired upon delivery of the goods at 
the time and place mentioned for delivery m the 
contract. Heuxjkbs & Co r Jadcblaxl Shaw 

p-D-R 10 Calc 417 

38 Demurrage— Sale of cargo ly 

eont gnee— Eternal punch a ten — Contract in cor 
poratmg the charier party — Diahhty of one pun 
chattrfor delay of all— Contract aholntc. — On the 
2nd June the defendant entered into two con 
tract* with the plaintiffs the consignees of the cargo 
each for the purchase of jOQ tins of coal per S S 
Dunedin then in harbour The contracts provided 
(inter alia) delivery to be taken at a rate of not 
less than 200 tons per day All conditions in the 
tharler party to be binding on the purchaser The 
charter party stated cargo to b« discharged whe 
ther permitting at the average rato of not less than 
300 tons a working day or to pay demurrage at the 
rple of £30 per working day or pro raid Previ 
ously to the 2nd of June the rest of the cargo had 
been sold by the plaintiffs to three other purchasers 
and the lay days had already partially expired but 
as regards neither of theso facts did the defendants 
ask nor were they given Information The Dunedin 
discharged at only three of her f ur hatches and so 
discharging wsi able to give delivery of something 
more than 300 bnt less than 400 tons a day Dili 
very was given to wbwhever of the four purchaser! 
was the first to come alongside At tho expiration of 
tho Jay days (being tbo days required to discharge 
the whole cargo at the average rate of 300 tons a day) 
the cargo had been completely discharge 1 with the 
exception of 26 J tons which remained to be delivered 
to the defendant The cargo to bo discharged subse 
quently to 2nd of June would have been uscharged 
within tho lay days but for the want of lighters on 
the part of tho purchasers of tho cargo generally 
It occasionally 1 appened lowever that all hterwss 
kept idle waiting for Its tom at one of tlic three 
hatches. The plaintiffs paid one day s demurrage 
in respect of the delay in discharging tho 261 tons 
and now brought an action to recover the same from 
the def ndant Held that the defendant was liable 
The contract of the defendant (by incorporation of 
the charter party) to take delivery withm the Jay 
days or to pay demurrage being absolute he could 
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only excuso non-performance of his contract by show 
mg it was due either to default of the captain of the 
ship or of the plaintiffs themselves neither of which 
had been shown The plaintiffs wero not to blame 
for any difficulties occurring by reason of thero being 
other purchasers That was the well known nature 
of the trade and it was for the defendant if 
he d 'sired protection in this respect to prondo 
for it in his contract Neither were the plaintiffs 
bound to bo able to deliver to the defendant at the 
rate of 400 tons a day under his two contracts Tho 
stipulation in each of the two contracts that delivery 
should be taken at a rate of not less than 200 tons 
per diem was not one on which the defendant could, 
insist bnt was an independent stipulation m favour 
of the cargo \ OIKABT BbOTHEUS V NuSSEBVAWJI 
Jeuanoib KHAiraATTA LL R 4 13£om 802 

30 Sale of goods — Delivery — Deli 

very on Sunday — Custom at to delivery — Where 
the defendant a European was sued for damages 
for non-delivery of goods and contended that he was 
not bound to deliver on Sunday — Held that delivery 
on Sunday was not nnlawfnl and that in the absence 
of custom to the contrary the defendant w&b hound 
to deliver the goods on that day if they had pot 
already been delivered Lalchanp Balkissan e 
Kebstes IL.R 16 Born. 838 

40 Goods ordered through 

commission agents — Contract of agency — Con 
tract of tali— Form of action — Tho defendants 
traded m Bcmbay as merchants and cctnmmion agents 
under the stylo of S D & Co bemg a branch of a 
French firm trading in Pans under the same name of 
which firm also the defendants were numbers Tho 
Pans firm were agents for certain manufacturers of 
zinc The plaintiff a Bombay merchant ordered 
out 48 casks of zinc sheets through tho defendants 
firm In Bombay by an indent in tho following 
form — I hereby request yon to instruct yonr 
agents to purchase for me (if possible) the under 
mentioned goods on my account and risk upon tho 
terms stated below Such terms infer alid limited 
the price of tho goods and tho time withm which 
the shipments were to ho made Later the plaintiff 
consented to increase his limit of price The defen 
dants, having communicated with their Pans firm 
wroto to the plaintiff as follows — We have the 
pleasuro to inform you that our home firm has reported 
by wire concerning your esteemed order as follows — 
Placed at your increased limit Subsequently the 
plaintiff was informed by the defendants that the 
manufacturers being full with order* the zinc sheets 
would not be ready for shipment at eocm as had been 
expected and he was asked whether he agreed to give 
an extension of time or desired to cancel the indent 
Simultaneously the plaintiff wrote that the contract 
timo had been exceeded and that he would buy 
similar go ds in Bombay on the defendants account 
This the plaintiff did and brought this action to re 
cover the difference m pnee as damages on account of 
the d fondants having failed to perform their contract 
for the delivery of 43 casks of tine sheets Held 
3 X 2 
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that neither the defendants nor their rani firm had 
entered Into any contract of gala cn which they were 
liable to the plaintiff They had only constituted 
themselves his agents to place his order if to 
effect a contract cf purchase cn his account with the 
mannfactnrers of me — and consequently the actun 
as brongbt would not lie Ireland v Ain ngrton 
L. }! 5 2? fyl^jip S r '5 and CatKihop ton v (7iJJ 
L. R 11 Q B D 797 discussed and considered. 
JlAHOUED A LIT E Ml AH Of PlBKHAK c SCOTLLEB 

DosoaxK A Co I. la R, 19 Bonu 470 

41, . Agreement for permission 

to quttrry— 7,icc»rr h on-renetcal of — Implied 
condition — lly an agreetnent (in renewal of similar 
agreements for the two previous years) dsted the 8rd 
September l^SS the defendant agreed to pay the 
plaintiff rent for a piece of hilly ground at the rate 
of R329 per month for one year during which tlmo 
the defendant was to be allowed to blast stones and 
rsiry on the work of quarrying to the extent of seven 
crow bars, such quarrying to he done at such places as 
tb plaintiff had pointed out or should choose to point 
out from time to time The rent to be paid was 
arrived at on a calculation of Ri7 per crow-bar and 
was to be payable whether deftudant employed the 
s ven crow bars cr less. The defendant by the sixth 
clause ef the agreement further undertook as fol 
lows — « As regards the police arrangement and other 
expenses at the time of blasting stones, and obtaining 
on order or liccns etc and as to any other land of 
expens 's, rule and responsibility all these are upon 
me I Will duly pay you at the rate of R329 per 
month clear until the fixed time The defendant 
ws* a storne contractor and had been employed in this 
work of quarrying all Lis life and for the previous 
two years on this Very spot, and was well aware that 
blasting could net be earned on without a license 
from the authorities which was revocable at any time, 
and required renewal annually At the time cf the 
agreement the d fen dan t was in possession of a 
license which expired cn the Slit D'cembcr 1SS3- 
After that date the authorities refused to renew the 
license cn the ground that the quarrv where oper- 
atv«» were being earned on was surrounded by 
bouses cn all sides and the defendant thereupon 
refused to continue the payment of the monthlv rent 
ef 1132*1 The plaintiff accordingly brought this suit 
in the Small Cause Court for three months" rent at 
the above rate Held looking at the nature of the 
contract, that It must be taken to have been the 
intention cf the parties to It that the monthly sum of 
J1329 eb uld only be payable so long as quarrying 
was permitted by the authorities and that there was 
n> cnoco diurnal contract to rar K8S9 in all events 
in cl* C of the agreement or elsewhere Tailor T 
Caldwell S B and S S3 X~ J Q B 164 

f 11 wed. J/aryn t cf Bdte r Tiompton, 13 if and 
11 - < l, "‘ and A d if raw v Sneed A ay 62~ com 
re Tiled m and distinguished. COCTTDAS lliEHATn 
r NiunrexrJl Z. Is. Ih, 13 Bom, CSO 
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ceded with the person with whom 
form a material element of the ecu tract, it 
be tut rod. . contract rat tk.t £W»< I*" “ "* 
which cannot be assigned without the P . 
consent so as to entitle the assignee tom* t 
Sferent v Benin 9 1 F ^J-M**** 
By an agreement In writing dsted ISth ^ 

1SS2 and eiecnted ui favour of Af R ^ 

were the proprietors of an 1 n&go «* ^ ^ 
defendant B agreed to row Inigo, tsimg 
and tandi from 21 D and J7 V* 
bighas of land out of his Ming and 

and prepared by AT B and S D ox 
when the Indigo was fit for weeding to ti 

and turn .t np to the extent ^ 

the directions of the amlah of 
when the indigo was fit for reaping, to TO 
it on carts according to the < f 

the concern, and If any pertmn of the ^ 
land' was In the judgment cf ^ 

concern found bad, in lieu thereof to gx ^ H 
land In his holding measured, and ® ^ m lr 
mraraerf ta Bjracl” to "■<" 
which will be reaped In Bhannr , ^ erT 

also agreed not to row or. « 

that might “eanse obstacle to lh «, y, e cv»- 
Indigo, and. If he did ro, "the ** W 

eem ihonld be at liberty to tbrrecf 

and be should not- owe* 1***? 

nor sue In the Courts, C.nl or »sy *■* 

tlon of the same.*' As regards a nut t-ex> 

tloa, it waa provided " If I or a J ilrortlj cr 

the conditions of this Indigo or d> 

indirectly or in any way "S 1 ** *L -nth* a*«* 
net cultivate indigo, I or tbeyshsW fn>3 »/ 

named 21 D and H B danmere for AM ^ „„ Js 
or their person nod s jl B sn’v’j 0 ‘j? 

or objection. In l^SO, HD .v^ plaintiff 
entire benefit of this aCTcmcnt to ^e^ . t {r 

. „it t, it, 

damagra cm account ofU* rolfgeu ^.^aee 

tabs- to tkc rtot£; utklwffS 

tic tern, cl tkc -gcc mcat “ belch'd 
1*S2 —Held that the by ll* 

as one which had been 

with reference to the penonal > j tbr.r a"*** 

isd qualifications ot 21 V J *££e « J 

and that therefore it waa not assi cf n ti» 

etnJer H* . tlHU* • f * llK t ~e * 

rutcred into an agreement bytm 

titled their d aW 

was agreed that the » 

»t a certain place within “ .j 

had retail.. hrel In •ffJjJ'irtJwf 

tb« dcfnAmti, and i w»» ,,ma 
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iletm lant should pay her annually R2u in lieu of 
1 er income TrcbJ that bazar Plaintiff also undertook 
that »> loop as tins annual payment wai conttnacd 
she would not establish any new batar within two 
miles of the bazat of the defendants. Subsequently 
the plaintiff *rld the site of hef f final bazar together 
with some other land. U t!d that if the p3yme t 
tiu to be made in Consideration of her abolishing the 
bazar she wm net entitled to it after she had tatted 
with the land ilpon which the bant «t«l That if 
the payment was tn consideration of the plaintiff 
undertaking not to establish a new bazar within two 
mile* of the defendant ■ bazar she had disentitled 
herself to a continuance cf the payment from the 
time when she made it itopesilUe fot herself to 
secure the fulfilment of the condition by patting with 
the land. SAaat bloom Dasi r Unbuilt Mount 
UnosE » DOWN 183 

44. • — Consideration — Compromise 

of a bond fide claim — Good consideration — Agree 
(nest to lend money on mortgage— Delay in comple 
lion of agreement— Subtegient agreement to pay 
interest from a certain date — Contideration for 
each agreement— Sight to rescind— Time of essence 
of contract — -Su t ly lender against borrower — On 
31st August 1891 the plaintiff agreed to lend the 
defendant R30000 on a mortgage By the agree 
meut the mortgagor (defendant) was to clear the title 
andthetime fixed for completion of the agreement was 
eight days from it* date The mortgage was not 
completed within the stipulated time in consequence 
of the non production of the title-deeds by pnor mort 
gagecs who were to be paid off out of the money 
to be advanced by the plaintiff On the 9th Septem 
btr 1891 Itbe plaintiff s solicitors wrote to the defen 
dant reminding him that the time for completion had 
expired and stating that the plaintiff would require 
interest to be paid on the money which he had with 
lnm lying idle on the defendant s account On tho 
24th September 1891 the plaintiff formally tendered 
the R30 000 to the defendant but as no mortgage 
deed was then ready for execution the money was 
not then paid. The plaintiff was always ready and 
willing to advance the money hut in consequence 
of the defendant s delay he insisted on interest being 
paid from the 24th September 1691 The title deeds 
were ultimately produced at the end of November or 
the beginning of December and on 7th December 
1891 the draft mortgage was sent to the defendant 
for approval It contained a clause stipulating for 
payment of interest from 24th September 1891 On 
the 9th December 1891 the plaintiff had an interview 
with the defendant The two points then discussed 
were (1) what time after due date should be allowed 
to the d fend&nt (mortgagor) for payment of interest 
(2) whether interest on the principal sum should run 
from the 21th September 1891 On the first point 
the jlaintiff gave way allowing defendant fifteen 
days instead of eight as criminally provided A* to 
the second point he declined to ad ance the money 
unless interest was pail from the 21th September 1891 
4he defendant ultimately agreed to this The mort 


CONxltACT — continued 

1 CONSTRUCTION OF CONTRACTS 

— concluded. 

gage-deed was duly engrossed with a stipulation f r 
payment of interest from the 24th September 1691 
and tho 26th January 1692 was fixed as the day for 
execution On that day however one of tho defen 
dant s daughters who had to execute tho deed was 
absent and the plaintiff refused to advance tho 
money until her signature was obtained. Sob- 
seqneutly the defendant refused to sign tbe deed on 
the ground that it contained the clause for payment 
of interest from 24th September 1891 He contended 
that he was n t liable to pay interest from that date. 
The plaintiff brought this salt claiming 111,865 12-0 
as damages for the defendant i breach of agreement 
The lower Court held that although the origins 1 
agreement of Slat August 1891 mentioned uo data 
from which interest should run the defendant on tbs 
9th December 1891 had agreed to pay it from 2ith 
September 1891 and had made no objection on the 
point nntil February 1892 The defendant contend J 
that if inch an agreement was mado on tho 9t!i 
December 1891 it wss without consideration but the 
Court held that the plaintiff was at that date at 
liberty to rescind tho agreement altogether ami that 
he had consented not to rescind hi consideration of 
being paid interest from the 24th December 1891 
The lower Court accordingly passed a decree for the 
plaintiff Semble — That time was not of tl o essence 
of the contract bnt held that In any case under tbs 
circumstances there wss c nsid rati n for tho agree- 
ment made by the defendant to pay interest from the 
24th September The plaintiff clearly regarde 1 him 
•elf as entitled to rescind and at the defendant « 
request agreed to forbear to do bo if tho defendant 
would consent to pay interest from 21th SeitctoW 
1891 The claim of the right to rescin I Was un I/aVU 
edly a real one and made in good faith anil tl o for 
bea ranee to enforce it might well be an inducement t>» 
the defendant to agree fco tho plaintiff » terms aud 
the Innciple laid down in Miles v New Zeal nut 
Alford Fstate Co L Jl 3% Ch D 2C3 applied 
Dadauhoy Dajibho* IJabia r Pbstovji Mmwivii 
IlABtcnA L !■ n 17 Bom 407 

■* CONDITIONS FRECKDFNT 

45 Intention to oxeeuto mom 

Formal contract— F nal agreement LfTeetor 
Where two parties have cotno to a final asm V1 ^.TT 
the mere fact that at the time of their <lo!j K 
intended to embody the terms of such agreemut iu 
formal instrument does not mako sneh Burn rn -,* ! * 
binding on them WimrTBn & Co p llucgi* * 

t 1 I*-It 3 AIL, 46# 

40 Intention to make m 0f . 

formal Contract — Binding effect of vrt!U.* 
agreement — Agreement to adjust mil 
damages for breach of— Even where fonnsl ». 
the embodiment of contracts are at the oiArm «♦*.“ 
parties there may he * concluded an l b r,w u 
tract although there is an intention tn put Jt/ t 5 < " 
into a more formal shape. The ciittmes *”* 
intention u evidence that neither party *«, ^ 
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COUTH ACT - — continued 

2 CONDITIONS PRECEDENT — continued 
bound nntil the intended formalities have been com 
plied With But when a sale so as to pass an interest, 
requires certain formal steps and nothing turns upon 
the intention of the parties no inference against a 
concluded agreement can bo drawn from the non 
completion of formalities which are not of their selec 
tion The parties to a suit executed a written agree 
menfc which was duly registered, whereby the plain 
tiff agreed to accept the property of the defendant 
specified in the agreement in adjustment of the said 
suit The agreement was not recorded nndcr s 98 
Act VIII of 1859 The plaintiff proceeded with his 
suit obtained a decree and sold the property men 
tioned in the agreement in execution of the said 
decree The sale proceeds being insufficient to satisfy 
the decree other property belonging to the defendant 
was attached and sold for R23 3 CO In a suit for 
damages brought by the defendant — Held that tho 
agreements to withdraw the previous suit and to 
accept the properties of the present plaintiff in dis 
charge of the claim were concluded agreements and 
that therefore the present plaintiff was entitled 
with interest to the sum which property not men 
tioned in the agreement fetched at the sale under the 
decree obtained by the defendant VenkataChbe- 
lasami Chettiab c Khistnasawwi Iran 

[8 Mad , 1 

47 Unsoaworthlness— Breach of 

contract in not shipping goods — Part performance 
— In an action for breach of contract jn not shipping 
certain goods the defendants pleaded the nusea 
worthiness of tho vessel It was found that the ship 
was unscawortliy at the tune of sailing and that the 
defendant* had placed part of the goods on board 
Held tliat it is a condition precedont that a vessel 
shall be in a proper state to take the goods on board 
for the purpose of the particular voyage or in such 
a state that she may be made fit for the voyage with 
the goods on board without such a delay as to 
frustrate the object of the merchant in shipping his 
goods Held that tho putting part of the goods on 
board without knowledgo of tho unseaworthmess of 
the vessel was not a wan er of the performance of the 
condition Semite— Unseaworthmess at the time of 
sailing is not a breach of the condition Tubneb 
51 on ei son i I* aj.it Maveojani 

[an L.R.O C 127 

48 Agreement to ship after 

two country voyages— Contract of offretght 
ment Construction of — hen a sbij>-owncr baa 
contracted to give a certain not It e to a charterer or 
to do any other act with a new to inform the charterer 
when the ship will be ready the charterer is not bound 
to ship his goods nntil the ship-owner has given him 
tlut»n tice or has done that act Held therefore 
in an action for not shipping goods under the follow 
ing contract t — It S to arrive after completion of 
two country voysges for London on notice in Vay or 
"Une it appearing that the plaintiffs had sent the 
▼crwl for one country Voyage only that the d fen 
uabU were entitled to refuse to ship iho roods. Fl.su 
txo r Kocoua 

[L L n.. <1 Calc., 237 3CL IL.2D7 


CONTRACT — contwted 

2 CONDITIONS TbECEDEKT — ctmhntld 

Affirming decision in S C 2 C L. E*> ^9 

49 Stipulation not to sell to 

others same description of goods— Sad for 
Ireach of contract*— Tho plaintiffs on the W 
August 1881 entered into a contract with tne 
fendant for the sale to the latter of a quantity ot 
goods of a certain description to be dehrered up 
the 31st December 1881 ' The plaintiff* 

that they would make no sales of goods of the •»“ 
description to other* before the 1st . 

The goods arrived in Calcutta between ^8 4 
21th November 1881 On the 16th August theP^ 
tiffs entered into other contracts with other J 
for the sale of the same description of go«l* • 
lower price than that at winch they had *> .. f 

defendant these contracts being on Uxta 
goods were not to arrive in Calcutta until after* 
Sl,t December 1BS1 D> » rail to «w» S*£! 
for breach of the contract by the defendant “ » 
accepting the goods — Held that the stiP 
to sell the goods to others itself amounted . 

tion precedent to the defendant * tMg*£«** 
the goode and therefore tho jktftdb w«e no 
titled to damages Cariisies tiers*** * u 
Rioknauth BffCKTEABiruU^ ^ ^ g Calc, 600 

50 — condition to »bid® *7^, 

terested referee — ITaxm ” ’ trV » 

judge in hi. own cause — A entered qM 

to supply Government with timber of » (he 

lity to bo approved by £ the super' w u 

gun carnage factory for w £“J*J h L* tested *»d 
required, before acceptance Klo*&P . t o'* 
rejected the timber tendered. £ J Ft 

open to A to question tho (he inn* 

refusal to accept tho timber cr to show *» 1<r|} 

her was of the quality stipulated for a ^ 

J — The cl. o! c.rt W itat ■J'SjUw 
penmgof which is at the wiU of tbe paj 
it is null and void aabeingdestru Couir* de- 

tract not a rale of the lndvaU"* lh *t « 
Per MirrrcgAMi AtTAB J — Ih« Bot ,pp|j 

man shall be . judge in hi. own »«*• by «b» 

where one party to a contract a H raT tir» 
judgment of the other or (bird 

abide by the decision of an Ab* iboox 

Szcmtabt or Statu tob Inbl* r a Jjsd _ j73 

cart* for Shipment 

then are employed —If a P»r*J . k , n d f*P"“! 
to provide and ship to guarantee that i 

of the seller he mart be corr*** 

casks arc proper cask* and pro^rj^ 

any voyage from Calcutta f , aq b* 

be rrasWlv ordered by the plaintiff* l* 3 

PAisrun e Conux *ccoUfl u 

B2. comparison of 

of collection— Contra* 1 Vw 

mg balance— The det ente* wstah, *•“*, u 
evvnt of hu obUln.nc ro«^^ f mcW**" 4 U 
would be responsible for * u 
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COT. TRACT — font need 

2. CONDITIONS FBECEDEVT — contented 
be ouUtandins after crm pinson of the collection 
accounts for 12u9 (1 So2) Held that the compan 
*on of the accounts was a condition precedent to the 
defendant • liability and therefore that the plaintiff 
was n t entitled to recover such arrears notwith 
standing the defendant was let into possession and 
it «'a. proved that there were such arrears unless it 
was also ihwn that the account* had been ccm 
pared or an opp< rtnmty of comparing them had 
been afforded to the defendant. LrCKIIT DiS3 Mub 
too?eb r. JoGEsnrB Mookebj*b 

[M&rab. 683 3 Hay 007 

S3 Payment for removal of ob 

B traction — £aif o» olitmetion not lung removed 
— By the term* of an arrangement come to hy the 
parties in the proceedings before the commissioner 
in a suit for partition of real property it was agreed 
that " T (one of the parties) is to be paid the pnee 
of a pnvy which la to be pulled down for the purpose 
of the new pathway to he opened on the west side of 
the premises, which pnee is to ho ascertained (by the 
commissioner) on inspection and paid by all parties 
T being at liberty to take over the materials at a 
valuation. In a suit by the purchaser from ono of 
the parties to the partition suit against T charging 
that he obstrnsted the pathway etc such obstroc 
lion being the not removing the pnvy —Held (re 
versing the decision of the Court below) that the 
payment to T of the price of the removal was a con 
dition precedent to tho obligation on T to remove 
the pnvy Tabbucil Nacth Ghose r Kalss Pm 
chad KHETxmr 2 Ind. Jtlr IT 8 210 

64. — ■ . - Tender of payment— Su t on 

non-delivery of goodt — Mutual olhyaltont — The 
plaintiffs entered into a contract in writing by which 
the defendant was to deliver 2iJ) bundles of gin 
gelty seed on being put in possession of the necca 
aary funds In a suit for damages by reason of non 
delivery —Held that the plaintiffs before they could 
recover must show that they paid or tendered the 
ammnt stipulated and that the vendor’s rights 
under the contract could not ho controlled hy tho 
course of dealing between the parties Soars & Co 
r. Atuakobi Adirabayana Cobtti 

[3 MacL, 103 

65 Suit on non-deli 

very of goodt — Reciprocal promitet — Damage! 
Meature of — On 6th March 1883 V promised to sell 
6 000 bags of gingelly seed at 117 11 a bag to S 
Two-thirds of the price was paid in advance V 
agreed to deliver the 6 000 bags at the end of Apnl 
and to give 8 notice ar instalments of 1 000 bags 
were ready for delivery within the stipulated time, and 
6 promised to pay V tho balance of the contract price 
on each instalment when ready for delivery There 
was neither delivery nor payment In terms of the con 
tract 3 000 bags were delivered hy V bat S did not 
pay the balance of the price due and 2 000 bags were 
never delivered On 7th Stay I declined to deliver 
these bags on the ground that 8 had not paid the 
balance of the contract price foe the 3 000 bags deli 
rered when ready for delivery and subsequently 


C ONTAl ACT— co nltnued 

2. CONDITIONS PRECEDENT-coirt.W 
repaid to 5 the balance due to him of the money 
ad. acred In a suit by 8 against V for damages 
for non-delivery of 2 000 bags — Held that V was 
not excused from performance of his promise by the 
failure of S to pay the balance due for the bags 
delivered and that S was entitled to recover the 
difference between the market and the contract price 
on the day the contract was broken by V Sims oh 
r VnuTTA Ills It-> 0 Mad., 360 

6g . — . i Averment of readiness and 

willingness — Covenant dependent or indepen 
dent — The plaintiff and defendants entered into the 
following agreement dated 2Cth January 18ul 
Under the bond executed to J If by B on the 9th 
October 1819 for fil 252 13 tho balance left duo hy 
him in the matter of the jaggery which he undertook 
to supply to you B 1,360 remain due on this date to 
the exclusion of what has been paid for the amount 
of principal and interest for this balance you have 
obtained by purchase the virthi land possessed by 2! 
in Sitaparam A grabs ram and the half virthi of land 
of his elder brother Under such circumstances wo 
hereby agree to pay you out of tho said amount EG80 
witlnn the end of May m the current year and the 
remaining E680 within the end of May of the ensu 
ing year 1852 and then to get tho said deeds of sola 
endorsed by you and the It virthis of land put into 
our possession as purchased by us. We will therefore 
pay the said amount of El 3C0 in two Instalments 
and take back this sanad along with the d eds of salo 
endorsed. In a suit for recovery of a sum of money 
alleged to be due under tho agreement —Held that 
on tho true construction of the contract It was not 
incumbent on tho plaintiff to deliver or aver readi 
ness to deliver the land to the defendants The qnes 
tion whether covenants aTe dependent or ind pendent 
or whether a certain act is or is not a condition prece 
dent is entirely one of construction and to be deter 
mined w each case by educing the intention of the 
parties torn the language they have used. Young 
v Manqaxapilsy Ramaita 3 Mad. 125 

57 Independent 

eotenanlt — Whero defendants sab rented an ahkari 
farm for ono year from 31st July 1864 under a 
macbalka hy which tho defendants covenanted to 
pay monthly Instalments of rent to plaintiff and 
plaintiff covenanted to fumtsh defendants with tho 
aeconnts of the f&ra from the month of July 186 V 
during which period the management was in the hands 
of plaintiff a agent m an action by plaintiff for rent 
due to him and the value of arrack supplied by him 
• — Held that the covenants were independent one 
not being a condition precedent to the other and that 
therefore the non performance by the plaintiff of the 
covenant to famish accounts was not sufficient to 
justify the entiro dismissal of his suit against tho 
defendants there being no obligation on him to allege 
readiness and willingness to furnish accounts 
Bamaita e Nabatarasamt 3 Mad. 239 

68 -Deposit with Dank — 

Receipt given for loan— Statement m receipt that 

loan i oat repayable on production of rece pi 

Ac *? roduetion — The plaintiff deposited the sum 
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TJOUTRACT — continued 

2 CONDITIONS PRECEDENT — concluded 
of R2 454 7 7 with the defendants bank in 
Bombay as a loan for a year to bear interest at the 
rate of four and a half per cent lie was given a 
receipt for the said sum which stated that the money 
was repayable here on production of this receipt 
Held that the receipt contained the terms of the 
contract of loan between the plaiutiff and the defen 
dauts and that the production of tho receipt was a 
condition precedent to the repayment of the money 
Dias * Hongkong and Shanghai Banking Cob- 
roHATMN LL R. 14 Bom, 498 

2. PRIVITY OP CONTRACT 


CONTRACT — continued 
4 REPUDIATION OF CONTRACT — conclndel 

02 - Delay— Jhght to hate contract 

lit aside — One who repudiates a contract »n ** 
to have it treated as void is bound to take *«P! 
this purpose at the earliest moment without avoi 
delay Although one of the parties to a c mtrae 
lrdueed to enter into it by fraud of the othe 
nevertheless bound by the contract nutilherep 
it and tins he cannot do when he has iMojW . 
occur on the footing or in view of' the 
which renders it impossible that the pa rtl «i « 
put m status quo In such circumstanc f iLE0 

remedy is by an action for fomac * £2S) 
Hossbin «• Ameeb Baksh 23 w 


59 ■ Privity, "Want of — Goods 

■carried hy two companies — Plaintiff delivered a 
certain quantity of jute to the India General Steam 
Navigation Company at Serajgnnge fc-r delivery at 
the Eastern Bengal Railway Company s station at 
Seal dab and it was arranged by the bill of lading 
(the contract in the case) that the freight from 
Serajgunge to Sealdah should be payable to tho East 
ern Bengal Railway Company at bealdah and it was 
so paid upon the delivery of the goods A portion 
of the jute was not delivered and this suit having 
been brought against the Eastern Bengal Railway 
Company for the value thereof the Small Cause 
Court Judge was disposed to dismiss the suit without 
further enquiry on the ground of want of privity 
between plaintiff and defendant Held that it was 
premature for the Judge to say that the suit could 
not lie against defendant without proceeding with the 
further investigation of the case and that although 
plaintiff might have a remedy against the India 
General Steam Navigation Company it by no means 
followed that he had none against the defendant com 
pany also. Gujendbo Mohun ShAQA v Eastern 
Bengal Railway Company 17 W R., 240 

See S C after remand 18 "W R 145 

where it was held that the want of privity of con 
tract was an inference the Judge might legally draw 
from the facts 

GO Purchase an one name — 

Agreement to hold on joint account — In an action 
by A against B for damages for non acceptance of 
shares by B alleged to have been bought by him of 
A it was shown that the shares w ere bought by C 
who after tho rurcha9e entered into an arrangement 
with B that Ilia purchase should he on their (Z? and 
C s) joint account Held there was no contract 
between A and B and the suit was dismissed. 
Bakbow r Stewaht lInd.Jur N S 223 

4 REPUDIATION OF CONTRACT 

81 Contract entered into by 

mistake — power to replace part es if» their 
original pot lions —He who would disaffirm a 
contract entered into by mutate must do so within a 
reasonable time and will not be allowed to do so 
unless both parties can be replaced In their original 
petition Muhammad Mouidin r Ottatal 
UoiMAcn 1 Mad, 390 


6 BOUGHT AND SOLD NOTES 

63 Evidence of “”*f 

Material innation — £7 Co and V . t 
merchants at Calcutta H # Co told C^ ^ # 
large quantity of indigo through the ^ ^ 

broker who drew up a sold note *ddrt» , wJ)en ft 
Co and submitted it to H for bis *P^_ a!ainfr the 
having objected to a particular word ^ „f 

broker took the sold note to C and ■ th8 word 
H a objection. C struck lus pen thK iK taSVie , 

objectul to by H placing hismtisJs over 

and returned It to the broker w broker 

delivered it so altered to H V Co boo„ht 

delivered to C dr Co on the following oa ^ from 
note which differed in certain mate . « # Co 

the sold note In an action brought pontrsr) 

against C dr Co non perfonuaMe » Court »t 

contained in the sold note the hup note »ho* 
Calcutta was of opinion that the * 
formed the contract and f° u0< J*. , rev cnwg 
Held by the Frtvy Council on b^bt and 

decision) that the transaction . fendlD g C* 

sold notes and that the circumstances hIg ialt isls, 
alteration of the sold note and , biahog 

were not sufficient to make that ® < variation 

contract and that there being a tnstwmi tW 

tbe terms of the bought note w,thtbe*. trset (wn 

together did not constitute a bin ^ 44 

v Fesitbt aj#w ,, 

J7 roUds 10*3 " 

€4 itself evident 

note -A broker's bought note u i notjf 
of a contract It le signed by 00* 0^ thereib^ 
To complete the evidence of theeooto** ih oaW« 
also be a sold note wgned ^/^ Jppescd obl>?» 
that the buyer had duly 

turns Mackinnon r bnn.cm^BA^ 0 ^^54 

Material 

Lon m notes -The bought note as Aj 

purchase and sale of foryonrt«$*® 

lows - Bought by your order anai^ in# c k ia 

zsriittrS&A'XS 

supply was sold. Held that U>« » 
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CONTRACT — cos/iaserf 

S BOtOUT i>D **OLD NOTES — tontMed j 

notes did nr>t constitute a contract binding Hrssrs 
J inline Skinner AOvto supply chussum of cither 
the 'NoTcmbtT or March bund at a 1 sa Tamvaco 
c Snsyttt 2 Ind. Jur N 8. 221 

es. - — — Sold * oft djf er ~ 

mg from lomgit note — Hielahe i« mum of one of 
lie part'd to the contract — Oral etidence to ehow 
tni’l reborn the contract teat realty made — Specific 
Eel ej Act tt 31 54 — Damage* for breach of 
contract right of tvttfor — A contract intended to 
bare been entered into between the plaintiff and the 
defendant was entered by a mistake on the part of 
tl e broker m the aold note as havmg been made 
between a third person and the defendant. In a »nit 
brought by the plaintiff on the contract oral evidence 
was given to show that the contract was really made 
between the plaintiff and the defendant The dodge 
of the Small Cause Court found that the mistake id 
not mislead the defendant and gave judgment IQ 
favour of the plaintiff contingent on the opinion of 
the High Court as to whether the mistake m the aold 
note w»» a bar to the plaintiff** amt for damages on 
the contract Held that there was a contract 
between the parties for brcaih of which the plaintiff 
rould sue for damage*. Mahomed Bnor PcnnrM 
■see C CacrrERFcrr Siso J. Is. R. 20 Calc. 854 

07 Contract of tale 

*—Want of atient — Broker* i bonght and told nolet 
— To contract through a broker to sell a quantity of 
paddy at a price stated the plaintiff firm signed the 
a Id note Thia waa taken by the broker to the 
defendant firm of which a member before signing 
the bought note wrote in Chinese characters not 
understood by the vendor a term as to quality This 
was to the effect that the paddy was to be without 
yellow grains and not wet A part delivery was made 
of paddy not answering this description For this 
the defendant firm made a part payment at a reduced 
rate. Of the rest they refused to take delivery 
when tendered because it was not of the quality 
contracted for Held that tho plaintiff a suit for the 
balance of the pnee of the part delivered and for 
damages for non-acceptance of delivery of the rest 
failed- If the plaintiffs— neither they nor their 
broker understanding Chinese — did not assent to the 
term written by the defendant then there was no 
contract entered into to bay If on the contrary 
the plaintiffs had assented to that term then the 
paddy was not of the quality required by the 
contract An SnAra Shoes r M cornu C ut t it 

p.LR„27 Calc„ 403 
la It 271 A 30 
4 C VT N 453 


C CONTRACTS FOR OOt FPNMENT SECURI 
TIIS OR SHARES 

68 Contract to deliver Gov 

eminent paper — -Wagering — Contract Act XXI 
of 1813 —A Court will require strict evidence that 
a contract pee te legal Is intended to operate 
illegally It Is not necessary, m order to support a 


CONTRACT — continued 
0 CONTRACTS I OR GOVERNMENT SECURl 
TIES OR SHARES — continued 
contract that the plaintiff should have possession of 
tho Government paper when the contract is entered 
Into f it is sufficient if he is in a position and is ready 
and willing to deliver it at due date A letter 
stating the bearer willihand over to you R75 000 5i 
loan note* is sufficient to establish the bond fide 
nature of a transaction for purchase of Company a 

E ipcr Monnvnno Nath AJittes r Kotlas Nath 
asebjek Cor 1 2 Hyde 121 

09 . — — Suit for non acceptance of 
Government paper — Contract -det t 30— Ten 
der — Eeadincis and ladhngnerr — Action for non 
acceptance — Where a contract for the sale and 
purcliase of Government paper provides for the 
delivery of the paper on a subsequent date it is not 
necessary in order to sustain an action against the 
buyer f <r non acceptance on the due date that the 
plaintiff should have taken the Government paper 
contracted for to the place of busiacis of the defen 
dant and then and there made an actual tender of it 
JCOQEBlfATJTH SEW BOX l RAM DEAL 

[LL R 9 Calc 701 

70 Bale of shares for future 

delivery — Eeadmees and willmgnete —In a suit 
to recover damages for the n on •acceptance of shares 
where the Tendor had contracted to execute proper 
transfers and do all other things necessary onhis part 
to transfer the shares and to bear the expense of such 
transfer — Held on the issue whether the plaintiff 
was ready and willing to perform hi* part of the 
contract that it was sufficient to show that he had 
m his possession at the time fixed for the performance 
of the contract on his part such certificates of tho 
shares contracted to bo sold as were required by tbo 
law and that he tendered the same with a deed of 
transfer to the purchaser to effect the transfer bat 
that it was tbo duty of the purchaser himself in 
such case having accepted the shares to hare the 
transfer made into his name in the hooka of the 
company MaOAWBHAI HeMCHAKD v MaUCHA 

bhai Kaujasoiohd 3 Rom- O c 70 

7L Obligation f a 

perform -Dehitry and acceptance — Beadinett a rut 
vo lUngneis — Where on the face of the contract 
it did not appear that either party was called upon to 
act first it was held that the plaintiff was not entitled 
to recover unless he proved performance of or an 
effort to perform, his part In the absence of any 
indication on the part of the plaintiff that he wa* 
ready to deliver the defendant is not liablo for non 
acceptance The readiness and willingness on the 
part of the plaintiff must be substantial sum [thing, 
on which the defendant may act not a roadmen an,] 
will Dgness concealed in the plaintiff s mind Com 
mescial Base r Mohoosooduh Chowdhbt 

[1 Ind Jur N 8, 17 

72 ■ — • Performance of 

contract — Held that a contract to dclirer shares ,q 
a public company is sufficiently performed when tho 
vendor places the vendee in auch a position os enable. 
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DIGEST OP CASES. 


( ICii ) 


CONTRACT — conhntied 

7 WAGERING CONTRACTS — cont>c*td. 
to secure the profit cr ascertain the kies before the 
Vayib day The contracts were m the usual 
mercantile firm and were entered into through 
brokers, the principals not being brought into contact 
with each ether until after the contrart was made. 
«S*s procedure was also similar 5 was a mukadaa 
and guarantee broker to the pla in tiffs and be too, 
entered into these contracts as a speculation intend 
tug to settle them before the Vayda day but pro* 
pared if forced to do eo, to perform them in kind. 
JXeld that the contracts sued on were net shown to 
bare been agreements by way of wage* It was a 
highly speculative mode of doing business, but there 
is no law against speculation as there is against gam 
bling Contracts are not wagering contracts, unless it 
be the intention of both contracting parties, at the 
time of entering into the contracts, under no circum 
stances to call for or give delivery from or to, each 
•other In this case, even the defendant — seeing 
that he did not know with whom contracts might be 
made cn his behalf hr his brokers— must have con 
templated the feasibility of being called cn to give 
or take delivery Tod r. I*A XU midis PrusnbraM 

HAS 1. 1*. It. 16 Bom, 441 

84. Contract Act flX of 1872), 

B. 30 -Domloy Aci III of l*6o -Broker Smith* 
for diff'eremet* paid <a respect of ecn'ract* made by 
i in for defendant — Act III cl ISGo (Bombay) & 
still in force and has not been repealed by the Con 
tract Act. Day alba* t ZaiJmt eland I L.S 9 
Don 35S followed As between theon„inal parties, 
a promissory note which has f t its cvmn deration a 
debt due on a wsgmng coo tract is Told and therefore 
not binding In the hands c f the onsmal payee Onld* 
V Uamto*, 10 -Etc*., 672 distinguished. In order 
to constitute a wagtnng contract neither party should 
intend to perform the contract itself but only to pay 
the differences. In order to ascertain the real in ten 
tiens of the parties, the Court must look at all the 
surrounding circumstances and will even go behind a 
written provision of the contract to judge for itself 
whether such provision was inserted merely for the 
purpose of concealing the real nature of the transaction. 
Tod t LalbmAat I I* X f6 Bon-, 441 Diloor 
r r’enkatamlba 1 Had^4S0 and Csircr- 

etty Stock j Ettlanye t Straebam, Z~ 1S96 Ap 
Ca„ 166 referred to. The defendant employed the 
plaintiff from tune to time as a broker to purchase 
tvoveniment paper and shares of the Manekji Petit 
Spinning and W caving Cere pane The pla i n tiff did 
wtothe extent of many laitsof rupees. 2>o delivery 
was given or taken but the differences only between 
the evu tract puce and the pnee at the date of 
settl uncut (the Vania day in each rnenth) were jwid 
or received by the defendant. The plaintiff now 
sued the defendant cn two promissory note* given to 
the plaintiff by the defendant m respect of diff erences 
due by h i m in respect cf the contracts thus made to 
hi* behalf. The defendant pleaded that be was not 
Ija le the contracts being wagtnng cor tracts. It 
appeared from the evidence that the practice m the 
l*v»v (which was followed in this case) was fw 
Inkers to enter i^to such contracts m their own name 


CONTRACT— coxU*»rd 

7 WAGERING CONTRACTS — totUtw 
tni not to shocks* tl* pninpli. Till tjlrt 
hoenme tail* to gme < 7 ‘-.t • deliTtry T , 
(iant .tatori that h* did not Inowtht 
tho plainhff rJri on 6otn *k«= KWfifSvffd 
(1) on the evidence that the defer das » ,, 

the plaintiff as his broker to tentm* cn 
but u the plaintiff’s own name « 
that the defendant would indemnify the 


pay him brokerage in respect of the ^ 

entered into by him on behalf 
defendant. Accordingly the P}a“^® ^rtits. 61* 
contracts in his own name with thud fum ^ 
defendant was not directly • H«thTO* !r(1, 


(2) That the p 


tear anywhere m tne « e 

rioionriantjS^^K^ 

respect of the contracts msde by tbep^“ ^ 

defendant's behalf, and Uiatrtchjce^^* x . 


defendant's behalf, and that suen irow» - ^ 

consideration fro 1a*to for the not £ JJ the 

doubt so far as the defendant was 


js the defendant was 

contracts were merely wagering or ga-^ijg fu 
e was no evidence to than 


tionJ, but there was no evidence uj ether 

as the third parties w« concerned. **** „ Mwert 

himself and the defendant, » T. , per* 

transactions. He waa merely the ’ ^nothin, 
socal liability to the thud partis- . tJurv j psrtie* 
to *io* tut u ht«« *- 

the contracts were net perfrotlfF^ vss 

delivery and payment of diffff®e« Jf u ,*1 
a matter cf subsequent anangc=“^ s-Ae 

V- unrui to receive OT 


liable to be called upon to mem agree- 

tfri art. sff;*7Ste 


bt to the contrary a *t~dl** . y have bert 

the defendant himself whstever wet-arf* 

P» *'*$?&***>• TV, 5j 


the defendant’s own , T 

between the plaintiff “***]* sad U* 


void, BO the contracts between vo«w ^ I «pert « 

plaintiff to indemnify ^ 

these contracts were al« v^h^., -»t»n 
the plaintiff ioowv^ 
means, must have liferred specie 

? Intend to perform the tagganjg tbe ^~ 
re « withont more snffdent w ^ defco £> 


per“« ^th^t more sn«rf^ ^^Tdrfffld^; 
tracts invalid and net would K* 

" e Inference of the pls^^T Crt^Ja 

a bmiSng aereement. ft«03Ha g99 

urrcJi Ho«SAMor 1 . a*. 




nS^sW GevevB-ea# B } 

evtain amounts d f.r dcSj^f j 

i 

t &A not perform tn 

im for damaires. wh-ch be 

JJerecce between .V*^!^,fttich be b»d 

ns.'rL'Szr*,'^ — 
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DIGEST OP CASES 


( 162r ) 


CONTRACT — 

7 WAGERING C01« TRACTS — contained 
Jit fe contract* made in the ordinary way of bonnets 
and pleaded that the real contract ™ only to pay 
differ 'nee* at aaccrtamcd by the price cf the Govern 
meet paper on the 30th of 'November and that inch 
a contract, being by way of wager was void under 
a. 30 of the Contract Act, Meld on the evidence 
that neither party Intended bond fide purchases and 
eale* for delivery and that, therefore the contract 
was Toid at a wagering contract JJtld on appeal 
that the harden of proof that the agreement! were 
wager*, i-e* that they were not la tnbttance what 
they were In form lay on A at the party so alleging 
Per McmraiMi Arras, J tb&t It being proved on 
the evidence that it waa the defendant a intention at 
the time he contracted to tell to pay differences only 
the plaintiff cither knew of tbi* intention or ho did 
not In the former case the contract wat a wager 
and therefore Toid and in the Utter there was no 
consensus at to a matter which wm of the enence of 
the contract, and therefore no valid contract Fer 
Ilr.8T Ji that a contract it not a wagering contract 
unleu it u the intention of both parties at the time 
cf entering into the contract* to call for or give 
delivery from or to each other (tec Tod v Laksh 
Midas Fvrshotamdas I L 16 Font 441 and 
Onteaood v Slant 11 C F 626) and that no »ueh 
Common intention having been proved, the contract 
wat a valid one Eshoob Doss v Ve»katA8U*ba 
Hxv ,17 Mad., 480 

Seld In the same caae on appeal under the 
Letter* Patent by Cotuws C J and Causes and 
Epbeamahia Aytab JJ that the plaintiff wat not 
entitled to recover for the reaton that the agreement 
iraed on wat void under the Contract Act * SO a* 
being a gambling transaction. Eshoob Doss v 
Vebyatashbua Hau L I*. R* 18 Mad., 300 

80 Contract * to Any 

and tell O or eminent promissory notes — Contracts 
for payment of differences only — Contract Act (IX 
of 18 r '2J s 80 — A having on vanont occaaions *old 
certain amount* of Government pronnisory note* to 
F aggregating on the whole to 2| lakh* for delivery 
on 80th November 1891 F on the 28th of November 
eold the *amo amount to A for delivery on the 30th 
November On that day F through hi* attorney* 
called opon A to retain the paper contracted to be 
sold by A to F in re*pect of that contracted to be 
wld by F to A and to pay the difference* in the 
pneetof the two contract* to F and subsequently 
sued h im fer the amount Held that on the 
evidence JJ having admitted that the original con 
tract *ned on wat for payment of differences only it 
wa* a wagering contract and therefore void lltld 
on appeal —Per MuttcsAMi Atyab J that the 
above judgment should be confirmed. Per Best 
that on the evidence it waa not proved that at the 
time of entering into the original contract the inten 
tion of both parties Was merely for payment of differ 
cnce* and that consequently the contract wa* not 
p wageying contract but a valid one V exkata 
CEELLAIA Cnrm c 'Vzxxata Scuba IUr 

[I L B , 17 Mod., 400 


CONTRACT— conNnuetf > 

7 WAGERING CONTRACTS — continued 

87 ■ - — Contract effected 

ly the person on life of another tit which he ha* 
no interest— Wager — Slat 14 Oeo III c 48 — 
Slat 8 $ 9 Vie c 109 — Assignment of life 
policy to a stranyer without interest in the life 
insured — In India an insurance for a term of year* 
on the life of a person in which the insurer has no 
interest is void as a wagering contract under * 30 of 
the Contract Act (IX of 1872) and that therefore 
a suit on inch a policy nmi the dismissed. Qurerc — 
Whether an assignment of a life policy to a stranger 
having no interest in the life of the insured is void P 
Aiamai v Positive Govbbxhent Secttbity Lite 
Asscbaxce Co I la B 23 Bom , 181 

88 - ■■■ — Sutta transac- 

tions — Su t to recover brokerage »» respect of sutta 
transactions — Fombav Act III of 1865 — Plaintiff 
wa* employed by defendant* to enter into cotton 
transaction* on their behalf at Dholera. The con 
tract* for the sale and pnrchaie cf cotton were made 
on term* contained in a printed form which incorpo 
rated the rule* framed by the cotton merchants of 
Dholera. These role* expressly provided for the 
delivery of cotton m every case and forbade all gam 
bling in difference* In spite of these rules and the 
express term* of the contracts, the course of dealing* 
wa* such that none of the contract* were ever com 
pleted except by payment of difference* between the 
contract pnee and the market price in Bombay on tho 
Vatda day The plaintiff entered into nnmeroua 
transactions of this kind on the defendants behalf 
He now *ned to recover from them the balance dne to 
him on account of brokerage commission and losses 
incurred in the said transactions ,Seld that the 
transactions were a mere gambling for differences, 
and no suit would lie under Bombay Act lit of 186S 
to recover any of the Item* connect^ with such traus 
actions In order to determine whether a contract 
Is a wagering contract the Court will not only look 
at tho term* of the written contract but also probe 
among the surrounding circumstance* to find out the 
trno intention* of the parties Universal Stock 
Exchange v Strachan L £ 1896 Ap Co. 166 
and In rs Oiete L F 1899 1 Q F 794 followed 
Dosni Tabaxbhi e tJjAiiai Vemi 

[L I«. It* 24 Bom* 227 

©9 Account arising from Ille- 

gal transactions— Art XXI of 1849 —A plain 
tiff cannot recover on an account stated which *pnng* 
out of transaction* coming under Act XXI of 18-18 
NOBiHcntrsDZB Mookebjeb r Pbosfvko Koohab 
Baxbbjze 1 Ind, Jar O 8*120 


But If* Tbjbhubajjdas Jagiitakdas r MorttAl 
R AMD A3 1 Bom., 34 


80 Suit to recover deposit 

paid on wagering contract — Con tra ct Act 
(IX of 1ST2) st 22 24-00 and 65— Bombay Act 
III of 1S65 s I — Act XXI of lm-lipan 
delicto potior est conditio possidentis Application 
of ths maxim — Plaint Amendment of— Eteri t— 
Unilateral mistake —On the 21*t of January 1883 
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CONTRACT — corthntttd 

7 U'AGERIAG CCOTBACTS— cc"fi«*ed 
the plaintiff contracted to purchase from the defen 
da n t the right to receire the dividend on EO share* of 
the Empress Mill at E37 per share the plaintiff 
being under an impression that the dividend was to be 
declared on some subsequent day The plaintiff 
deposited ftlOO with the defendant a* part payment 
of the purchase-money Subsequently it was aicer 
tamed that the divide till had been already declared on 
17th January 1SS3 (i.c four days before the con 
tract) at £125 The plaintiff thereupon sued the 
defendant to have the contract declared cancelled 
and sought to recover the deposit of II 100 with 
interest The Judge of the Court of Small Causes at 
Broach, being cf opinion that the contract was in its 
nature a sutta or wagenng contract rejected the 
plaintiff’s claim. The plaintiff applied to the High 
Court under its extraordinary jurisdiction to set 
aside the lower Court e decision. Held that, in tlx 
first instance the plaint a3 framed not disclosing 
any cause of action ought to have been returned for 
amendment It should cither have alleged a mistake 
common to both parties to the contract or should 
have contained an allegation of frand on the defen 
dant s part inducing the plaintiff to enter into the 
agreement The mere circumstance that the con 
tract wag "caused by one of the parties to it being 
under a mistake as to a matter of fact would not 
under a 22 of the Contract Act (IT of 1872) have 
made the contract voidable Held also that if the 
contract was really a wager the deposit could not be 
recovered under s. C5 of the Contract Act as its 
nature must from the first have been known to the 
parties. To an agreement so known to be void s 65 
does not apply If the contract was in the Intention 
of both parties a wager the suit would be barrd by 
s 1 of Bombay Act III of 18C5 which though it 
formed a part of Act TXI of 1848 which is repealed 
by the Contract Act is not being a special Act 
applicable to the Bombay Presidency itself r pealed 
It must be read with s 30 of the Contract Act. 
Held also that to constitute a wager the transaction 
between the parties must wholly depend on the risk 
m contemplation and " neither party must look to 
anything but the payment of money on the deter 
ttmation of an uncertainty ” But if one of the 
parties has the event in his own hands the trans 
action is not a wager If the plaintiff’s real con ten 
lion was that defendant waa aware of a declaration of 
dividends at H25 per ahare and by keeping plaintiff 
in ignorance of the facta induced him to enter into a 
wagenng agreement for payment of differences at a 
contract rate of R37 per share then to a suit for the 
recovery of the depoat made to the defendant With 
reference to such an agreement. Bombay Act III of 
lSS* has no application. Wagenng contracts are 
not illegal. They are simply destitute of legal effect. 
If fraud was practised on plain tiff the maxim potior 
nt fond l o defendentu would not apply DATA 
HUAI TniBnonAlTOAS r LAVITMlCtrATD PaWACHAJTD 
[I. L. R„ 0 Bom. 358 

OE Illegal consideration In suit 

for money paid — Contract Act $ 23 a*d t SO — 
JUtling cm a korieract — Entrance money for hone 


CONTRACT — continued 

7 WAGEBIJifl C03.TEACTS-co^/«*<? 
rate— Agreement ly tray of icager —Where a F««m 
who had ‘lost a bet on a horse race requested anottarto 
pay tho amount of such bet agreeing to «psy 
and the latter paid such amount — Held thst 
money so paid was recoverable from the P 0 ”*® . 
whom it was paid, the consideration for the 
not being unlawful within the meaning , 1 - 

Contract Act 1S72 and the agreement not berogene by 

way of wager within the meaning of *- pin 
same Act Knight v fitch 24 L £ CPt* 
Kmght v Cambtn 24 L C P*121 J „ 
Lvtvyche 10 Zxch 614 and Becftoa v ^ 
»- a 

02. Contract Act IX of 157ft 

e SO— Loan to facilitate gamblim? Loa 

.« paying of gambling debt^-H •/*{** 

that the object with which the plaintiff 1® . , , 

the defendant was to enable him to pay ° E* , } 

debt did not taint the transaction with vuiuo 

as to disentitle the plaintiff to recover 

Das c Karwaii, Kisnon ^ ^ ^ 1L| 452 

& ALTEBATIOY OF COXTffACTS 
(a) ALTWATlOf BT PABTT 

©3 — — Addition of B to 

tract-Sale of goods % s A A both 

a contract to sell certain , a « print*] 

Calcutta firms The contractwhwb'^^^ 1SC5 
English fora was taken on the I8tb £ { (v- 

by one M on behalf * to *«>**%£ It ^ 
to obtain the signature of the ™ nor A S 
signed on their behalf by A 8 was given ^ 

understood Engluh and no eipb^him ^ be 
the terms of tbc contract to ’ M between % 

signed it but there hadbem negot tlfl „ when 

ail A S « to these ^ »*•««£ 

A S ’ ■ signature was obtained- lx „ sy by tie 
that the goods had been identified >{tn . bn 

purchasers who had merely seen a »mr ^ g—a 
signature A 6 wrote la per J»rL 

dines five case. at two anna, and $£ e F ‘* nlaI y 
A S A S afterwards, on the W 

taking delivery of the 

h S finding some of the gwi* »n sen- , 

toL Tb a * co £ 

for breach of «“ tr>ct ^ S 7T 

a cross-suit was brought by AS ^{d 
the fil 000 paid as earned moo 7 re t f JS 
words fresh goods iL^ct foto wbwh «h* ^ 

constituted part of the cootrart L 
entered, and by R1 

Chasdea Kodak r Aisun 1 - [5 j} D. *»•* 

RosnrsosGU^ovilCj 106 

See An SxtADv Snocr 
where an alteration in a coatr*e‘ in * 
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CONTRACT— 

S. ALTERATION OF CONTRACTS — eoaftmed 
in tile Chinese language which »»i not understood 
by the broker or the other’ party to the contract and 
therefore was held not to hare been agreed to 

04. - & gnalure — 1 It 

ptd ahon — Statute c if Jraedt — The pl.nnUffi con 
traded with the defendant for the purchase from 
him of a certain quantity of hog a laid. The terms 
cf the contract were contained in a letter which was 
drafted by the plaintiffs and sent to the defendant 
f or sigcatunc The defendant returned the letter nn 
signed, with two addstiraal clause*. The plaintiffs 
not being able to agree to one of these clauses had an 
in ter new with the defendant when the defendant 
took the document away with him and subsequently 
on l"th May returned it signed but with the addi 
tioiial clauses still remaining The plaintiffs had 
another interview with the defendant on 5th June 
during which the additional clause objected to by 
the plaintiffs was struck out one of the plaintiffs 
writing the word cancelled against that clause and 
the defendant putting his initials against the word 
"cancelled. The plaintiffs then added to the con 
tract the words approved together with It and C 
beiug the initials of their firm Other alterations 
had been made in the document and it containing 
many erasures the plaintiffs on the tame day sent a 
fair copy to the defendant for signature but the 
defendant wrote repudiating the alleged contract and 
refusing to sign the document Held (confirming the 
decision of the Court below) there was no binding 
contract between the parties The signature of the 
defendant put to the document on 17th Stay was not 
a sufficient signature by the party to bo charged so 
as to aatisfy the statute of frauds Cdabbiol 
v Bhxecobz 8B L E 305 

85 • Signature — To a 

contract between the plaintiffs and the defendant 
for the purchase by the defendant of a cargo of salt 
the plaintiffs after the contract had been signed by 
the defendant added in the margin Ten days 
demurrage will be allowed at R2»0 per diem Held 
that the addition of the words in the margin did not 
amount to an alteration within the rule of English 
law the alteration must be either something which 
appears to be attested by the signature or eomething 
which altera the character of the instrument Edb 
v Kabto Nath Siiaw L X*. Ih 3 Calc. 220 

©0 . Filling up document after 

signature — Execution of document — Sufficiency 
oj tignalure — IVhere a document although blank 
when signed and put into the hands of one of certain 
parties is afterwards filled by the consent of those 
parties with words which had already been agreed 
upon by them and liad in consequence of such con 
acht been already drafted the} signature to the fair 
copy although attached befote the words were filled 
in is just as binding as if it was attached to the docu 
ment after the words had been written down in it 

A u ed Uobseis r lalla Ram Sunns 

[UW R 210 


CONTRACT — continued 

8 ALTERATION OF CONTRACTS— continued 

87 Addition to document — 

Material alteration — Where a subsequent addition 
to a document though unauthorized by the executant 
serves only to state explicitly what is already implied 
in the document and what the law would infer from 
it inch addition is immaterial and does not vitiate 
the instrument Interest at a penal rate should not 
be awarded if there be no demand for it or for a sum 
by way of compensation for special damage on the 
part of the plaintiff Tikamuas Java minus r 
Gasoa Kou 21 atu cicadas II IlortL, 203 

88 Alteration of date of bond. 

Effect of — Su t to enforce altered document — In 
suits upon two hypothecation bonds executed by differ 
ent defendants the plaintiffs in the first suit sued 
for recovery from the defendants personally and in 
the second suit for recovery from the defendants and 
also from the property hypothecated, and in each 
case obtained a decree The lower Appellate Court 
reversed both decrees on the ground that the bonds 
were vitiated by a fraudulent alteration of them in 
the material part nr the date fixed for payment 
Held that the documents might he used as evidence 
of the debt between the parties and also of the creation 
of the charge upon the property hypothecated It 
lies npon the parties who seek to enforce an altered 
instrument to show the circumstances under which 
the alteration took place Ramasamt Kox e Bha 
vAirrn Attab Ramasamt Kox t> Sjnthiwaitan 
alias CmtfBA B ha van I Attab 3 Mad. 247 

00 Alteration m 

bond eued on— Materiality of alteration— Fraud 
— Admienbiltly on evidence — Suit on a bond the 
date of which had been oltered from 11th September 
to fiith September while it was In tho possession of 
the plaintiff Fraud was not proved and the period 
of limitation reckoned from the 11th September had 
not expired. Held that the bond was void as such 
and was not receivable in evidence to prove the debt 
Chrittacharlu v Eartbasayya I L Hi 9 Mad 
399 followed Govxndasaui r Ruffcsaui 

[I L. R 12 Mad. 238 

100 Fraudulent alteration in 

document Effect of. — An alt (.ration made in a 
deed without the consent of the parties who originally 
executed the deed and with tfie fraudulent Tiew of 
benefiting him who propounds it Titistea the deed 
only The materiality or otherwise of the alteration 
does not affect this rule of law Kaiek Coon a u 
Rot v GdngaNabainDdt Ror 10WR 250 
So also as to the alteration in a wilL See Pabamma 
v Ravacbasdba I L. IL, 7 Mad. 302 

10L Alteration of document 

—Effect of aj to admutibility in er dence — If an 
instrument on which a case depends should appear to 
have been altered it cannot bo received in evidence 
or be acted upon till it is most satisfactorily proved 
by all the tukacnbmg witnesses at the least, and 
ether evidence that the alteration was made ante- 
cedently to the signature PrrAMBEB JIasidejeb r 
UonEECITAVD Mashckjee 

[BW E. P C,53 1 Moore b L A., 420 



{ 1G31 ) 


DIGEST OP CASES 


( 1C32 ') 


CONTE ACT — continued 
8 ALTERATION OP COKTRACTS-conf.auei? 
102 — Material alteration 


Effect of — Bond Forgery — Fraud — A person 
who had a bond executed m his favour by one of three 
brothers forged the signatures of the other two 
brothers to the bond and brought a suit upon it rn its 
altered form against the three brothers. The forgery 
having been established the Court of first instance chs 
missed the suit as ngaintt all the three defendants 
and this decision was affirmed on appeal On second 
appeal to tha High Court — Held that the decision 
was correct as a material alteration in a bond is if 
fraudulently mode sufficient to render the bond void. 
A party who lias tho custody of an instrument made 
for his benefit Is bound to preserve it m its original 
etate and any material alteration of it will vitiate 
the instrument Where a person brings a suit upon 
a document which when produced in evidence it 
found to have been fraudulently altered to the know 
ledge of the plaintiff no Court ought to allow an 
amendment to enable him to succeed upon it in its 
original etate Goodn Chundeb Gnosz ® Dhcboni 
DnuB Mendel 

[I. li.IL 7 Calc., 610 DCL.E 257 


103 


- Material alteration— Fro- 


vustory note— Negotiable instrument— Alteration 
cf rate of interest —An alteration which vitiates an 
instrument must bo such as to cause the instrument 
on the face of it to operate differently from the origi 
nal instrument The alteration of the rate of interest 
in one of the clauses of a promissory note held to be 
n material alteration vitiating the note although the 
clause eo altered wan a penal clause to which even if 
unaltered the Court would not give effect Odey 
ciland Boodaji r Bilaseab Jaoonnatii 

[ILK 0 Bom 371 
See Anandji \ iseam c Lab lad Sputnino and 
Weatiko Company L L. IL, 1 Bool, 320 

104 Consent of parties —Male 


rial alteration of document — A material alteration 
made after execution does not vitiate a deed if it be 
made with the consent of all the parties Isac 
Mahomed t Bai Patua X. I*. H. 10 Bom. 487 
106 Fraudulent alteration of 


document Effect of — English law how fat 
applicable in tnofussi! — In a suit brought to re 
cover R815 principal and interest due according 
to the terms of a registered mortgage bond it was 
found that the plaintiff had fraudulently altered the 
term* of the bond pnor to registration (1) by insert- 
ing « condition making the whole sum payable upon 
default of payment of any instalment and (2) by 
doublmg the rate of interest Tho defendant admit 
ted in his written statement that he had received a 
certain portion of the consideration for the bond 
from the plaintiff At the tnal tho plaintiff claimed 
to amend the plaint and recover the first instalment 
according to the terms of tho bond as executed by 
defenda nt. H tl d by the Poll Bench (Rebnaw Offg 
McTTCBAia Ayyab HrrcniNS Faeezb and 
HAirplrr JJ) that the suit must be dismissed. 
Ttr Kebnan and JIuttvsimi Arran JJ — The . 
dtciikn \a Baoiasamy h.on erase iMad H 247 is in 


CONTE ACT— confm ned 
8 ALTERATION OF CONTRACTS-eosfi***? 
conformity with the law of England. Ter Kebtan 
Hutchins Pauses and Hajtdlet JJ — Themlein 
Haste* v ZUller is in consonance with equity and 
good conscience aDd applicable to the nioftitsJ Per 

WurrcsAMi Attab J — That rule is more prow two 

equitable but having been adopted by the Courts 
since I860 must be followed. CnBBTACTiABnj r 
Kabibasatya I L E. BMad. 399 

100 


— Alteration 


material part— Effect of alteration as nM/.*/ 
document — Vesting of interest by execution*/ 
mortgage instrument -By an agreement entered 
between plaintiff and defendants* predecessor! 
title plaintiff undertook to sell and convey 
lands to the purchasers and to allow half t F 
chase money to remain at interest for three y 
security of the lands sold. Plaintiffs pother «• 
alive as also his son who wss then » 
order to protect the purchaser from any 
said mother or son as against tho lands so sgrcea 
sold plaintiff further agreed to give theporensscr* , 
boad indemnifying them from any ^ 
el anas. Plaintiff in pursuance of the said *8^ 

duly executed a conveyance of the himls l rf ^ 


executed a conveyance o» n i 

gave the purchasers an indemnity in rrtpee , aj(T1 

by Ins mother as against the lands. Tb 


by Ins mother as against the lands. 7j>® ^ sintl r, 
executed a mortgage over the lands » P ^ bJ 
favour in which the indemnity to he f , {fnn5 


favour in which the mdemnity to oe tpnn3 
plaintiff was at first referred to In g ^ % 
but tho document conclnded with tha tcC00 nt 


but tho document coucinu™ „„„ n *ccon n ' 

security should bo furnished for this ° money 
of the minor onlv The balance of purckue® , 


of the minor only The balance of ^yrbroo bt » 
so secured not having been paid fcffors 


so secured not having been pain . ^fm-s 

•uit for the wile of the nwrtgag:®* g, Jcffn . 
doing so tendered an indemnity protect i R M 

dants against any claims that mign _, m or»ro 
against the lands by theplamtlff i > 

- found that the word, for the ’ 
en added to the mortgage 


had been a 


.Ided to the mortgage wstiutnem ^,^, 

««ntu» Od it. b.uj w 1 


w»» a material one 

that the suit being based on tne aiv'-'^" ” jr>n {« 
must fail and that the tender of a gene” L^mt 
as originally agreed upon was a fritC* 

to the plaintiffs right to *ne £ for* 

CJ and Ben on J (m w crdorcalhas ^ 
finding as to whether the alteration n)or ,^ 
with the mortgagor’s *<>naent) t 0 be p f f° 

instrument having jnuvidcdfor •« 0 f the 


for tho minor only restrict ^cordT 


words for tho moor only restrict™* 
tho property to be given V P jt ditninube! 
to claims made by the uH »W'» “,“*t cU*» 
the guarantee to be given hr rial's *^ tl4n la 

b, tta motlttr or Otbm It ™ *5“ 5 1} 


y the mother or others It was tliM » * j T iti»U It 
material part of the d wnment uOW ulDt J 
, a basis for the plaintiff . «» «*" ‘ Ub ** 


as a ban. fortbe pUmt.fi 

conld .low that the alteration 
consent of the mortgagors who ewen ted 

- fin bog ofthe lower Court wMlWti t. 

been Sade w.tbont jloO*r 


Tnd Voo**" 


had been made wittwn* to »nn ^ JV ~' 

mu ScHBiKAItU Am*. Oft 
' (0 Fabbelt, J dissenting) tcai 
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CONTRACT — continued 
8 ALTERATION OF CONTRACTS — continued 
cf the mortgage instrument any interest in the pro 
pertj compnied therein at once became vested in the 
plaintiff that such interest was not and could not 
hare been <li rested from him by tho subsequent 
addition of the words referred to, and that in ashing 
f >r the sale of the land plaintiff v as seeking to 
enforce not a right resting on the contract or 
covenant but one anting by operation of law with 
reference to the Tested interest created by the instru 
ment having been. executed, that tlnugh reference 
was made in the plaint to the pros isions rclat 
mg to the mortgage instrument in its altered 
state sneh reference waa not an essential part of 
plaintiff’s cause of action and that the suit was 
not necessarily based on the altered instrument that 
the execution of a security bond in terms of the 
mortgage instrument before it was altered was n t a 
condition precedent and the suit waa sustainable 
t boo tli bj roeh security had been given before the 
institution of the suit and that (the question of 
damages not arising) plaintiff was entitled to n 
decree on the mortgage mstrnment which would also 
provide that he mu si furnish » proper security bond 
before an order absolute would be passed Per 
OFaubbil, J -That inasmuch as the suit was 
based not on the transferred right but on the altered 
document and as no obligation had as yet attached 
under the unaltered dieument the suit should be dis 
missed that the defendants’ liability was contingent 
upon the prior exccutnn by plaintiff of a general 
guarantee and not of the limited ono which he relying 
on the fraudulent alteration had tendered that 
where an agreement has as to one of the parties 
been wildly executed, the altered contract may bo 
given in evidence of tho correlative obligntious in 
eurred by the other party but that here the agree 
mi nt so far as it related to repayment of the purchase 
money was executory and contingent upon the fulfil 
metit by the plaintiff of the prior obh ation to execute 
a proper guarantee and that a conditional decree 
upon a proper security bond being executed caul 1 not 
bcgireu fePBRAKiiATUA Atyan r KnisnvA Amv 
[ILK 23 Mad. 137 

107 Addition of false attesta- 

tion — Bond — Material alteration of a document 
— In an action on an attested instrument not required 
by law to be attested the obligee while the instru 
ment was iu Ins possession and custody got another 
attesting signature added to it by a man who had not 
in fact witnessed the execution of it by the obligor 
Held that although the alteration did not vary 
tho contract it was material in the sense of stating a 
falscli ed cither expressly or by imphcati u by way 
of increasing the apparent evidence of its genuineness 
and that the obi e ee could not sue upon it Sitaram 
Krishna r Daji Dsvaji I I* It 7 Bom. 418 

108 Interpolation of name of 

■witness Effect of — Docu nent not requiring at 
iestat on— Material alteration — The interpolation 
of the namo of a witness in document which need 
not be attested is n t a material alteration that would 
render the document void. Sttffell v Bank of Png 
land SQ 1 J D., 555 explained. Sitaram Krishna 


CONTRACT— continued 
8 ALTERATION OF CONTRACTS — cont tnued" 
t Dag i Barnji I L R 7 Bom 416 dissented from 
Monssii Chundee Chattebji v Kauisi Kumaei 
Dabia I L.R 12 Calc 313 

108 Addition of name of attest- 

ing Witness— Fo rged attestation — In a suit on a 
hyjx thecatton bond dated before the Transfer of 
Property Act came into operation and executed in 
favour of the plaintiff by the father (deceased) of 
defendant No 1 it appeared tliat after the bond had 
come into the hands of the plaintiff - the name of 
defendant No 1 had been added as that of an attest- 
ing w itncfls and that this w as a forgery Held that 
the plaintiff was not precluded from recovering by 
rcasmof his altirati n in the bond sued on Ram 
ayyae r Shanmygau I LR IS Mad. 70> 
110 — — — Material alteration — Addi 
Uon of a icitness » t gnature subsequent to execu~ 
t ion of the bond — The fact that the signature of an 
attesting witness has been affixed to a bond after 
cxecutira is not a material alteration and does &ot 
make the bond void \ enkatesh Prabhb r Baba 
Subbaya L I* B , 15 Bom 44 

(i) Alteration by the Court (Inequitable 
Contracts) 

1IL Power of Comt— Alteration 

of \nthovt consent of parties — The Court has no 
power without the consent of the parties to alter the 
contract or substitute for it terms winch the Court 
may prefer ItAono Godind Pabakjee v Dipcrasd 
[LI* lb 4 Bom. 88. 
Koroor Ko Pay I ah 6W R.S55 

DlOAMBUBEE DADEE V N UNDO OPAL BanERJEE 

[1 W H. Mia., 1 
Bat tee Jubobubsee Brpotade e Mirant 
Kowaeee 1 W R Mis 0 

112. Poieer of Got 

eminent in its executive capac tg — It is not within 
tho power of a Court of law in tho face of the 
contracts originally made between tho mula vargdars 
(superior holders) and their mnl-goraidaix (perma- 
nent tenants) to rebel e the former from tho hard 
ship caused to them by reason of tho enhancement 
by Government of the assessment on their lands to 
an amount exceeding or equal to tho rent received by 
them (mula \ar dara) from tho mala gaimdars It 13 
doubtful whether Government in its executive capo, 
city has any more power than Courts of law to in 
t erf ere with contracts made between private persons 
The remedy lies rather in the hands of the Lcmsla 
turo Eanoa V Scba IIeode 

[L D B-» 4 Bom. 473 
113 — Nature of alteration.— The 

Court should not bv its decree male f r the parties a 
different contract from that which they themselves 
had entered into. Bala talad Saxsja r Gabaji 
Balyast Kulearni 

[2 Bom 175 2nd Ed. 10a 

1X4. Inequitable agreements — 

Alteration of rate of interest— Act A XI m 0 f 
3 o 
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CONTRACT — continued 
8 ALTERATION OF CONTRACTS — continued 
with interest at 36 per cent per annum The deftn 
dant having made default in payment the plaintiff 
brought the present salt The defendant pleaded his 
minority The Court found ho was not a minor at 
the time he entered into the contract but on the 
merits of the case the lower Court (Peeab, J ) found 
that the agreement was unconscionable undone which 
a Court of Equity would not enforce Held by the 
Appeal Court (Garth C J and ITacpjieeson J) in 
accordance with the decision of Iheah J that the 
plaintiff was only entitled to a decree for the amount 
actually received by the defendant from him with 
interest at 6 per cent JlOTnoOEHOliP** J 01 i 
Soobevdbo Nabain Deb I L It 1 Calc 108 


125 - 


- Unconscionable 


bargain — Usurious agreement — Contract id s 74 
—Plaintiff sued to recover RG43 10 G value of 1 230 
paras of paddy, due under an account dated 8th 
September 1876 The account on a cadjau was for 
R315 payable with 12 per cent interest within fifteen 
days and in default plaintiff to he paid on 14th Nov 
ember 1876 paddy for the amount dne calculated at 
the rate of 4 annas 7 p>es per para Immediately 
after the execution of this agreement the pnee of rice 
rose the defendant did not pay within the fifteen 
days and in the plaint in this suit the price of rice was 
calculated at 8 annas per para Held that the bargain 
was unconscionable Under tbo Contract Act s 74 
in a case fulling within its terms only reasonable com 
pensation could be given winch in tht present case 
would be interest at a somewhat high rate The con 
tract in effect was that if the principal with 12 per 
cent were not paid on 2-nd September donblo the 
amount should be payable on the 15th November 
Such a contract a Court of Equity would not enforce 
\ EBKITTABAMA PATTAB t IlFSHAl A WCNOH 

[I. L R IMad 340 

- Unconscionable 


bargain — Purda nashm ladg — Fraud apart a loan 
to a purda nsBlun woman from hex own muklitearatan 
exorbitant rate of interest the security being ample 
may be a hard and unconscionable bargain on which the 
contract for such rate of interest will not be enforced 
Penyonr Cool L Ti 10 Ch Ap 3S9 referred to 
and followed. Kajiini Mticdabi CnowpnRABi v 
Kali PB03strr«o Ghosb XL E. 12 Calc 225 
[L It 12 I A. 215 

127 Undue influence — Ground 

/or ectt »7 aside dee t —In this case on lhmrDatnsb 


CONTRACT — continued 
8 ALTERATION OF CONTRACTS-****** 
amended by Act \ I of 1899 it is not 

order to render a contract voidable on ace 

influence that the party cl am mg to &v°W » 
tract should have been at the time he ' “JSjghw 
a state of fear amounting to mental dirt * ctlin 
fccbled the mmd but there must i !u 

of some kind tb e employment of pressure w 

by or on behalf of the other party to theccm ^ 
Jones v Merionethshire Paddings ^ j) iS f 
m2 1 Ch 173 referred to 
Jai Kishbh Dab 1 ^ 


-.hereby tbo three plamtiffs (two of them being under 
nge) j arted with half of their property w ithout con 
nictation whilst not fully nc inamt d with their 
ri its \ ithout J rofcssional adi ice and daring a state 
(f tl tugs likely to overs'e them an! materially 
off t the free exercise of thur will was set asilc 
1 nrw ISaratv Sivau r 1 ahasbam Mnou Ibxm 
Nabais Si on r roopEB Nahaim Sixon 

[L.R 4 X A. 1Q1 
128 — Contract Act 


(l\oflS 2 ') t JC 4 rarltnale under— Coercion 

C nl Pro etnre Cod ss 622 52t> —Under • jGof 
the Indian Contract Act 167- as It stood bvfor 


situated as to be under the control wd , oc b 

other the Courts m this country have to s^ gfl m 

ether does n t unduly ftnli tor his own 

influence and control over ! or benefit 


influence and control over anus i, r bentnt 

advantage or benefit or ^f^Xc.ted and 
of some religions object in which » » ' f el? t 
will call upon him to^veclearand eog. & P # „ the 
the transaction compbinea 1 uflere a fidociory 

law would support and recognrtc * ? d courts * 

or quasi fiducury relation had t » of w ,tom 


_ yoluntary 




... ,_j»t fiducury relation ted 0 £ m ,t»m 

Equity have invariably by »t «** 

ingthe transaction upon the party P ctionab ,B 

q nirmg him to show that it was rfJWjnrb fl* 
character and one which it oufi^" ” n rt c 
exercise of this beneficial J™*" * j attorney 
to cases only between P>“flian f thn( granted 
and client father and son but ' tker t0 all lac 

stands upon a general may be «" 

variety of relations m which domHJ,t ^ 
ciscd by one person over another bPfa mc 


ty of relations in wmen . plaintiff 

msed by one person over another i F. mC c o 

j ?, ,h 


on the death of the Widow of has » f „ uod h 
titled to the estate of the H** hi# 

resisted ,n his cb.m took 

max without means The ncxen pymy 
house kept him there itll to*] « 

purpose of carrj ing on his htiga the lit , ' T *t 

m which the plaintiff succeeded W fI ty «M 
for mutation of names in rupoet of »• ptaohf 

pending m the Revenue Court *” a MffW ted t be “j 

was residing with the flefendant be ^ 
deed in favour of defendant * broth ^ pror** * 
consideration of R9 500 or _ h»_ w utati 0 '**{ 
claimed and w/rua shortly “ u " „tcd ad'C’ 1 , e . 
liad t - -s - V-mnr he 


ued and o/Tua «h']J x, y " Re cirented n d , 
terminated in his 

endowment of the rcma.mng h»« * 

temple founds by the anee.^r #n j th* rjJ 

,n which the defendant u he w»* 

was that plaintiff was 1 ft as poor « ru ,nt.n 
first cam into the def f rn Towm mt '‘"w 

for cancellation of t, ‘® I 1 ^ *v *a,t«vl f « i 
ground that the sumo 1^ ' hc“ , . m «ns ■ *>' * t 
thorxernse of umlne^mfl^^^ ^ tb 0 « 


the exercise of undue mflncr.ee ^ , bo 1 f* ^ 
and ol taine 1 a decree 0“ f»d» •"*}'*£ cl 

,t was held that looW » « >” m tb •*«*■ „ 


wms&mm 

the latter the •»***?*' SJ '% vt « ’ & 
the transaction bo ,J /<*• ,r * 
of cudjwmcnt was an “ 
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8 ALTFP ATION OF CONTR ACTS — tonhwd 

aid on that oi e ht to bo upb 1L Sital Pbisad r 

r*BBt Lai, LL.E 10 AIL 536 

130 Unconscionable bargain— 

Hqi lal’e rel ef — Trent fiery note — Intereit dr 
dieted in nd met from the turn lent — Inadeq tacj of 
tout deratto — Oronh/ exorbitant int/reit — The 
Court will sff rd no prrteeti tt t Jxrs ns who wilfully 
and kn wingly enter int< extorti nate and unr os n 
able bargains. It is only where a person 1 as cn crcd 
into an extemonate bar-ain and it ■« sh wn tint he 
was in ign ranee of the unfair nature of the trans 
aeti n that the Court is justified in interfering 
Mackintosh r inobove 

[L I*. TL, 4 Calc* 137 2C1.B 433 

13L ■ Oppressive conditions in 

doe d— 1 nadrqnaty of coinderalton — Where 
money lenders dealing with ignorant illiterate p«.a 
Kants made nse of the necessitous petition of these 
peasants who were seekm " to rai »e a sum cf money 
tor the purpose of stocking and tilling their Lands 
to impose uprn them a contract in the *cnu of a 
moit a^e by wh eh they a reed In default cf pane 
tnal pawnrnt of tho half prodnee and other cunts 
to sell their land at & grcn undervalue r ono third 
cf the amount of the m rtgage dibt which in itself 
was not more than equal to half the value of the 
annual produce of the land and to remain lublc 
to the remaining two thirds of that d bt with interest 1 
and cv en if no default should eccur on their parts 
m payment f a moiety of the annual produce 
or th performance of tl cir other corcnants and 
notwithstanding full payment cf the principal to j 
continue for fifteen years to pay the half prodnee of I 
the lands to tbu mortgagers — Held ( revue ng tho I 
decrees of both the Courts bclcw) that the deed of I 
m rtga~e shonld onlj stand as security f r the pay 
rnent of the principal sum of R3C0 and interest at 

9 per cent and in all ether respects should he set 
aside as inequitable fraudulent andgr itly oppressive 
Held als that If In execution of the reversed 
decrecstho lands had been made over to tho mortgagers . 
as punhasers they sh uld be restored to the mert 
gagers and Ibat the rents pr fits and produce re 
ceivcd by tho mortgagees whilo m pcsscssi n sh uld 
be set >B ou seccunt against the said principal 
sum and interest and that the b lanco should be paid 
by tho party against wh m tho same migl t be found 
Mere inadequacy of consideration unless it bo so 
great as to am unt to evidence of fraud is n t suiT 
nent ground fer setting aside a contract or refusing 
to ilccroo specific performance cf it But mad quacy 
of cinsidcrati 11 when found in cenjuncti n with 
any such ether circumstances as suppres 1 n of true 
aalne of property misrepresentati 11 fraud surprise 
cpj rei*i n urgent necessity fer me ney weakness < f 
understanding or even igit ranee is an ingrehent 
which weighs p werfully w ith a Court of I quity in 
con idenng whether it sh uld set aside contracts or 
refuse to decree specific perf nn an o of them Kedari 
Bard r Atuabambrat 3 Rom A C 11 

132. Extortionate claims made 

by professional persons to litigants— -Fid* 
Ciary relol‘Ofitb p — All hli rants are entitled t> th 


CONTRACT — continued 
8 ALTER \TI0N OF CONTRACTS-eonfinucrf 
prt tccli n of the C urt fn m eitortimate claims mada 
upon them by th so whese professional aid they seek 
Lnkcrs and meddlers in litigation who as ail them 
selves of the weakness and iguoranco of suitors to 
obtain from them under a prctenco of services to bo 
rendu c 1 cn"a 0 cmoi'ts for the payment of money 
will find that protection will be afforded by tho 
Curt against them also Poop JiARAtn JIisb t> 
Kvsm Bait Simhi Tanbibak 2 N W , 67 

133 Parties dealing on un 

equal terms — Ineqn table contract — Assuming 
tliat the same pnncij les arc applicable here as in tlis 
English G urt of Chancery tho High Court held 
that alth ugh in a class of cases without positive 
fraud a contract may be set aside unless it n shown to 
hare been made upon adequate consideration yet bh 
a general rul before the defendant is called upon to 
prorc that he has giv cn full a alue for property sold 
to him the plaintiff must first make out that the 
parties to the bargain were dealing on terms so 
unequal as to render it improper for a Court of Jus 
tice to enf rce any contract they may have made un 
less it ran be sh wn that the contract Was in fact ono 
which a prudent person with proper ndvico and n sist 
ance might well have made Juoo Bcnditoo Te 
wabee r Karum SiNQn 22 W It , 341 

134 — ■ — — Eelease by tit 

dote Sutl to let attde — Tureis — Coercion — fraud 
— Oron dtomchtcb relief ts granted' — T J2 tho 
w idow of a zamindar haTmg for valuable considers 
tion released all her claims on her husband s estate 
in favour cf J S her husband s brother by a deed 
credited five days after tho death of her husband 
brought 0 suit against V S to set asido tho deed of 
release on the ground that it was obtained by threats 
and fraud and to recover the estate Held that 
it was art sufficient to find that the consent given 
by the pla ntiff was nrt caused by coercion as de 
fined in the Contract Act nor by duress as known to 
tho English law but that the questions to be dc 
cided were (1) whether undue advantage had been 
taken of the plaintiff s position (2) whither the 
plaintiff had been sufficiently informed as to her rights 
or had proper advisers (3) whether tho contract was 
an unconscionable or catching barga n Eucm 
1 rsfAVTA r J ao A rATni I L. It a Mad. 304 

135 — Inequ table eon 

tract —In a suit hrott-ht upon two bond3 fer R_ 000 
and HI 0 0 respectively where the transaction was 
found to be that defendant s property having been 
about to be sold in evccnti n of a decree for a sum 
much mere than R3 000 he was made to appear to 
borrow from the plaintiff at 75 per cent interest 
H3 000 which w ere immediately applied to the pay 
ment of the d Lt the defendant deriving no ether 
benefit and tho plaintiff net bind ng himself to stay 
execution —-Held that the contract ui these bonds 
was of such a nature ai to rnTtlve the ccnclan n that 
defendant was imposed upon and was not a free 
agent a id that the transacti n was of a kind not to 
be supprted by a G nrt of Fquity I.JX Beeabee 
Awrstes c BnoiA\A«r Dzr Chakiadar 

[23 W R. 40 
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CONTRACT — continued 
8 ALTERATION OF CONTRACTS -continued 

136 Unconscionable bargain — 

Interest — Dharta ■—Illiterate agricultural — 
The High Court as a Court of equity possesses the 
power exercised by the Court of Chancery of grant 
mg relief in cases of such unconscionable or grossly 
unequal and oppressive bargains as no man of 
ordinary prudence w ould enter into and which from 
their nature and the relative positions of the parties 
raise a presumption of fraud or undue influence The 
principles upon which such relief is granted apply to 
contracts in which exceedingly onerous conditions 
aro imposed by money lenders upon poor and 
ignorant persons in rural districts Tho exercise 
of such power has not been afficted by the repeal of 
the usury laws Chesterfield r Janssen 2 Jet 
loS (yRorlce v Bolxngbroke L R 2 Ap Cat 
614 Earl of Aylesford v Morris L T 8 Ch 
Ap 484 Net til v Snelhng L E 15 Ch 2) 

C 79 and Beynon v Cook LB 10 Ch Ap 389 
referred to An illiterate Kuran in the position of a 
peasant proprietor executed a mortgage deed in 
favour of a professional money lender to whom be 
owed R97 by which he agreed to pay interest on 
that sum at the rate of 24 per cent per annum 
at compound interest He further Bgreed that 
dharta or a yearly fine at the rate of one anna 
per rupee Bhould be allowed to the mortgagee to be 
calculated by yearly rests It was also provided 
that the interest should be paid from the profits 
of certain malilcana land of the mortgagor and that 
if the interest were not paid for two years the 
mortgagee should be put in possession of this laud. 
As Becunty for the debt a six pies zamindan share 
was mortgaged for a term of eleven years The 
effect of the stipulation as to dharta was that one 
anna per rupee would be added at the end of every 
year not only to the principal mortgage money but 
also to the interest due and the total would be 
a "am regarded as the principal sum for the ensuing 
year Ten years after the date of the mortgage the 
mortgagor brought a suit for redemptim on pay 
meat of only Ft 97 or such sum as the Court might 
determine as due to the mortgagee At that time 
the accounts made up by the mortgagee showed 
that the debt of £197 with compound interest had 
swollen to R873 of which the dharta alone 
amounted to Rill Meld that the stipulation in 
the deed as to dharta was not of the kind 
referred to in s. 74 of the Contract Act (IX of 1872) 
and that there was no question of penalty but that 
l»king to the relative positions of the parties and 
the unconscionable and oppressive nature of the 
stipulation the benefit thereof should be disallowed 
to the mortgagee and the mortgagor permitted to 
redeem on jiayment of the mortgage money and 
interest no appeal having been preferred by him 
from the decree of the first Court making redemp* 
tion subject to the payment of Interest Lull r 
I *« 1 aasAD LLX 0 AIL, 74 

137 - — Bond— Com 

pinintt nterest — In a suit for the recovtry of » 
pnncl|>al >im of 1103 due upon a bond with c m 
I~und Interest at 2 per cent per mensem It was 
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8 ALTERATION OF CONTBACTS-ee*fi»w^ 
found that advantage was taken by the plaintiff #f 
the fact that the defendant was being pressed in m 
tahsili for immediate payment of revenue one 
induce him to execute the bond eh urging ccmpo n ^ 
interst at tho above mentioned rate notwithstsndi g 
that ample security was given by mortage of 
property It was also found that 
the terms of the bond tbc plaintiff had P° * r 
enforce the same at any time by bringing to s 
mortgaged property he had wilfully allowed 
to remain unsatisfied in order that compound wterert 
at a high rate -might accumulate Beldi 
bargain was a hard and unconscionable 
the Court had undoubted power to refuse to ^ 
and which under nil the circumstances hfJ 

unreasonable and unequitable for a Co 
to givo full effect to and that un .iwed. 
stances compound interest should n° „ |M9 

Eaminx Suixdan Chaodhranx v 
Chose I L R 12 Calc 22o B*y*>" * 

L It 10 Ch Ap 399 and Boll v 
Prasad I L B 9 All ^ -Vjoo with iimp b 
Court decreed the principal sum of H d»te«f 

interest at 24 per cent per “y KlSH J FA* 

institution of the suit Map ho t q ^1L, 2*^ 

ContraoH" 

pay expenses of lit J 9 ^nsctfnsbl* 

hnglish cases regarding bard or ^ heir* 
bargains is that in deahngs with ^ t h« 

reversioners or remaindermen the mffi 

bargain was declined by othe rs as nrt >n 

ciently advantageous doe. not raise P ^ , h4 
that It was fair and reasonable &nd «« tf , 
contrary is satisfactorily J nay 

mg to maintain the bargain, *be Co ^ m th» 
tbft a bargain which rets * « 

opinion of the Court for an wnoautlly » ^ u , urt 
for an exceptionally high which r*hrf 

and unconscionable bargain ?* equity o« *h» 
should be granted. The *odxa**X 
subject of such bargama u «PP * c 

only to dealmgs with expectant heirs i * Cou« J 

remaindermen. The judgment °f the f „ 

m Kaminx Sundarx Chaodhranx i A 2 jj 215 
Chose 2 L R 12 Calc 22 3 L S £ . a fa 

does not imply that the doctrine ' ^ Nrtj 

India to case* except where it w tbo n x* “ 
applied in England or «ce r t whert 
in some way analogous to * r eTerno nfT 

bargain w.th « ‘“J, 

cn tbc part cl tb. '< 

, Heft J >■» b *. r f" jj WTIm 

the expenses of an *" i sdilS'^w 

C XL? * i iw ;s> % 
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CONTE A CT — -eon tinned 
8. ALTER VTION OF CONTRACTS — eonh n ued 
fjutj and, at the request of the obligor s plead r 
the obligee advanced R3 *00 which was applied to 
the expense* of the appeal The High Court dis 
miatol the appeal and in a deed executed by the 
obligor in favour of the obli„ee and others f r the 
purpose of defraying the expenses of a furth r 
appeal to the IVivy Council he admitted his liability 
under the former bond. The Pnvy Council decreed 
Ins appeal and he obtained possession of the prrperty 
m suit but declined to pay the R2o 000 up in 
which the obligee aued upon the bond. It was 
found that apart from the moneys borrowed by 
the obligor from time to time be was withrut 
even the means of subsistence that he executed 
the bond with his eyes open and perfectly understood 
his position and the (fleet of both the instruments 
executed by him that no fraud or improper pressure 
appeared to have been allowed to him that his 
legal adviser* had acted honestly and to the host 
of their ability in his interests that there was 
n thing to show that 1 laving regard to tho risks 
of the litigation he could have obtained the assist 
ance necessary for the prcsccution of lus appeal 
on bitter terms than those contained in the bond 
that without such oseietance he could uot have 
appealed to the High Court and that the obligee 
pate him such assistance upon his application Held 
that although there was nothing to show that the 
obligor could have obtained an advance on terms 
more advantageous to himself it was for the obligee 
to establish to the Court s satisfaction without 
reasonable doubt that he could not have done so 
and that this not having been established and 
lie reasonableness and fairness of the bargam not 
being proved by showing that there had been difE 
cutties in negotiating it or that others had refused it 
as n t sufficiently advantageous to them the Court 
should hold the bargain to be a hard and uncommon 
able cue which should not be enforced. The 
Court gave the plaintiff a decree for the H3 <00 
actually advanced with simple interest at »0 per 
cent per annum from the date of the bond to the 
date of the decree with costs in proportion and 
interest at C per cent per annum ou the 113 00 
interest and costs from the date of the decree until 
payment Cncim Kuasi r Pup Siaan 

[L L R. 11 AIL 57 

139 Oatnbl ng i* 

l tigattan — Agreement opposed to public policy — 
Act IX of 1872 (Contract Act ) s 23 —For the 
purpose of meeting the expenses of an appeal to 
the Pnvy Council from concurrent decrees of the 
Subordmato Judge and the High Court the plaintiff 
appellant executed a deed of sale of certain property 
worth over R 0 000 in consideration of the vendees 
providing the necessary security and moneys The 
plaintiff experienced considerable difficulty ui procur 
mg the means of appeal The vendees wer<^ n t 
professional money 1 ’nders they did Dot put pressure 
ca the plaintiff but on the contrary he and his 
agent put Treasure on them to agree to the terms of 
the deed. Jt appeared that apart from the moneys 
borrowed by him from time to time he was without 


CONTE, A CT — co nltnqed 
8 ALTER 1TION OF CONTRACTS— concluded 
even the means of subsistence that he fully under 
*tool the nature of tho deed that Ins agents 
negotiated the transaction bond fide and to the best 
of till it powers in his interest that there was no 
fraud or deception ou the part of the vendees and 
that they performed all that they under took as 
regards meeting the expenses of the appeal Under 
the deed the plaintiffs were liable to furnish security 
to the extent of R1000 and to advance R8 500 
for other necessary expenses and they did in fact 
furnish such security and advanced sums aggregating 
R7 512 Tho appeal was successful The appel 
lant having failed to put tho vendees in possession of 
the property conveyed by the deed and recovered by 
him un icr the Privy Council s decree the vendees 
sued lnm for possession of the property and mtsne 
profits afterw aids agreeing that the Court should in 
lieu thereof award them compensation m money 
equivalent thereto Held that although the ease 
was very diff rent from cases in which persons 
interfered for their own benefit in litigation not their 
own or in which mukhtars vakils or persons of that 
class of professional money lender* taking advantage 
of the borrower’s prsition sued to enforce a contract 
obtained by them from hun and although the defen 
dant was not entitled to sympathy yet judging by 
the disproportion between tho liability incurred by 
the plaintiffs under tho contract and the reward 
which they were to obtain in the event of defendant • 
success it must be concluded either that they did 
not believe his claim to be well founded and 
consequently entered though unwillingly into a 
gambling transaction or if they believe the claim to 
be well founded that the reward contracted for was 
excessive and unconscionable and m either case the 
contract conld not be enforced m its terms. Held also 
tliat if the d ctrrne of ejuity applicable to such 
casts were applied in favour of the borrower it 
should also be applied in favour of the lender that 
as there was no reason to susp-ct the plaintiff's 
motives it would be inequitable to relieve the defen 
dant from all liability that it was ooly fair that ho 
should compensate the plaintiffs for the use of their 
security bonds fiom the date when they were deposited 
in the High Court to the earliest date after the 
judgment of the Priv y Council when the plaintiffs 
coul l have obtained them hack that smipl ) interest 
at 12 i er cent per annum ou the amounts of the 
bonds for the period would be reasonable ccmpcu 
sat ion for such use that tho defendant should also 
repay the amounts advanced by the plaintiffs for tho 
expen sea of the litigation with interest on each 
advance at °0 per cent from the date on which it 
was made to tho date of the d crce in the present 
case and that he should pay interest on the whol 
amount thus decreed at 6 p r cent from the date of 
the decree till payment CAait* Avar v Sup 8mgb 
I L It 11 Alt o" FrdSlad Sen V Smtbu S ttjh 
12 Moore s I A 1°"S and So tees v Heaps 3 I 
and S 11" referred to. Lock Iitdab Siwcn c 
KCT Siwon I L. R. U AIL 118 

See Hu3Ai*r Ensn r Eaiiuat IIcjaij 

[LL.IL.UAU. 129 
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CONTRACT — continued 
8 ALTERATION OP COJ.TRACTS~eMif«»t«<? 

138 Unconscionable bargain — 

Interest — ‘ Dharfa —Illiterate agriculturist — 
The High Court as a Court of equity possesses the 
power exercised by the Court of Chancery of grant 
mg relief m cases of such unconscionable or grossly 
unequal and oppressive bargains as no man of 
ordinary prudence would enter into and which from 
their nature and the relative positions of the parties 
raise a presumption of fraud or undue influence The 
principles upon which snch relief is granted apply to 
contracts in which exceedingly onerous conditions 
aro imposed by money lenders upon poor and 
ignorant persons in rural districts The exercise 
«f such power has not been affected by the repeal of 
the usury laws Chesterfield v Janssen 2 Yes 
lo5 O’ Eorke v Holm //broke L E 2 Ap Cas 
814 Earl of Aylesford v Moms L E 8 Ch 
Ap 484 A enll v Bnelling LB 15 Ch E 
6 n 9 and Beynon v Cook L E 10 Ch Ap 389 
referred to An illiterate Kurmi in the position of a 
peasant proprietor executed a mortgage-deed in 
favour of a professional money lender to whom he 
owed R97 by which be agreed to pay interest on 
that sum at the rate of 24 per cent per annum 
at compound interest He further agreed that 
dharta or a yearly fine at the rate of one anna 
per rupeo should be allowed to the mortgagee to be 
calculated by yearly rests It was also provided 
that the interest should be paid from the profits 
of certain malilcana land of the mortgagor and that 
if the interest were not paid for two years the 
mortgagee should be put in possession of this land. 
As security for the debt a sis Ties zamindm share 
was mortgaged for a term of eleven yeara The 
effect of the stipulation as to dharta was that one 
anna per rupee would be added at the end of every 
year not only to the principal mortgage money but 
also to the interest due and the total would be 
again regarded as the principal sum for the ensuing 
year Ten years after the date of the mortgage the 
mortgagor brought a suit for redcmptim on pay 
ment of only 897 or snch sum as the Court might 
determine as due to the mortgagee At that tune 
the accounts made up hy the mortgagee showed 
that the debt of R97 with compound interest had 
swollen to R873 of which the dharta alone 
amounted to Rill Meld that the stipulation m 
the deed as to dharta was not of the kind 
referred to in s. 74 of the Contract Act (IX of 1872) 
and that there was no question of penalty but that 
lxikiug to the relative positions of the parties and 
the unconscionable and oppressive nature of the 
stipulation the beneft thereof should be disallowed 
to tl e mortgagee and the mortgagor permitted to 
ridtcm on payment of the mortgage money and 
interest no appeal having been preferred by him 
mm the decree of the first Court making redemp- 
t on subject to tbe payment of interest LAM-1 r 
I *k Pbasad X. L. R. 9 AIL 74 

I3 ? — Bond— Con 

pon d , /t re i — In a suit for the recovery of a 
Inndfal sum f ft 99 due upon a bond with com 
IMiad intent at 2 per ceiit per mensem St was 


CONTRACT— con/i«Me<f 
8 ALTERATION OF CONTRACTS — ctttind 
found that advantage was taken hy tbe 
the fact that the defendant was being pressed w the 
tahsili for immediate payment of revenue d 
induce him to execute the bond charging comp® 
intent at the above mentioned rate notwithstanding 
that ample security was given by mort^a"* o 
property It was also found that ^though 
the terms of the bond the plaintiff bad power to 
enforce the same at any time hy Longing to sal* 

mortgaged property he had wilfully aUowed the 
to remain unsatisfied in order that compo A 
at a high rate might accumulate 
bargain was a hard and unconscious . ( 

the Court had undiubted power to refne j,„ 

and which under all the circumstances 
unreasonable and unequitable for a Co 1 
to give full effect to and tot 
stances compound interest should p fOI »neo 

Kammi Sundan ChaodhraniJ Bd* * c lc 
Ohose I L E 12 Calc 225 Eeyium r ^ 
L E 10 Ch Ap o89 and -L°*‘ »rb* 
Braid I LB 9 All « 

Court decreed the principal sum ot be ^teof 

interest at 24 per cent per annumup w gw ^ 
institution of the suit Had no Sin ^ 223 


Titi { 
jLi.B*0AIL * 

0 ontfoct O 

pay expenses °f £”nscU* U * 

English cases regarding bard or w ' t heirs 
bargains is that in dealings P , the 

targ.» w., d.el.»'d bj ' 


bargain was declined by ctners - r c»nniP l1 ’" 

ciently advantageous does not »im «F unt i! th« 
that it was fair and reenable UJ 

contrary is satisfactorily prove. W “ayW?! 
mg to maintain the bargain the , in ft* 
that a bargain which apparently ,F° . 
opinion of the Court for an nunsually ^ # ^ 
for an exceptionally high rate *Uc 
and unconscionable *>"??“, ‘8* 1 # ^uity 
should be granted The tadm*™** j a BogWj 
subject of such bargains U ' PP yertl wer* 
only to dealings with Court 1 ] 

remaindermen. The judgment of , t 

in Aomin* Svndnn Chaodhrani j j J/J 

Ohose 1 A E 12 CaU 225 L * .#*** 

docs not imply that the doctrine jure br» 

India to cases except where it * ,fc e e»* “ 
applied in England or 0 f 

in some way analogous to r eTfr iionef 
bargam with an Ae*r ^ 

remainderman or txrfPt . - n d th« b®?® 

relationship betw cen the lend” a 
although there may ££ .acb *» 
or except there is . me inrapai "V L^ut* ' ft*j£ 
on the part of the borrower to » P l , 

* 2 ttoTl** 

expinscs of an *PP"* j ^,1 *d»» ■>,, 

Hint on the advice of hU P „ „ cf ' 


be expinscs c • - - , 

‘pp.ll.nt » 'h. ^ , 

am >- a 

hligor Ok'rird ‘‘ V* n c f the 

rum his recovering j-cssmi » 
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CONTRACT — root *«erf 
a ALTERATION OF CONTRACTS— cost »»ed 
unit | ind, st the request of the obhj, r s plcvd r 
the obligee advanced R3 <00 which ™ applied to 
the expenses of the appeal The High Court ilia 
routed the appeal and in a deed executed by the 
obligor in favour of the 0M14.ee and other* for the 
pnrp. ac of defraying the expenses of n furth r 
appeal to the Tnvy Conncil he admitted Ins liability 
tinder the former bond. The Pnvy Council decreed 
hi* appeal and he obtained possession of the property 
in amt hut declined to pay the R2o000 np>n 
which the obligee sued upon the bond. It was 
found that apart from the moneys borrowed by 
the obligor from time to time ho was witlirut 
even the means of subsistence that be executed 
the bond with hia eyca open and perfectly nnd rstood 
his position and the effect of both the instruments 
executed by him that no fraud or improper pressure 
appeared to have been allowed to him } that his 
Ic~al advisers had acted honestly and to the best 
of their ability in his interests that there was 
n thing to show that having regard to tho risks 
of the litigation lie could have obtained the assist 
ance necessary for the prtsecutun of lus appeal 
on better terms than those contained in the bond 
tiiat with ut such assistance he could not have 
appealed to the High Court and that the obligee 
gave him such assistance upon bis application Held 
that although there was nothing to show that tho 
obligor could have obtained an advance on terms 
more advantageous to himself it was for the obli ee 
to establish to the Court a satisfaction without 
reasonable d ubt that he could not have done so 
and that this not having been established and 
the reasonableness and fairness of the bargain not 
being proved by showing that there had been diffi 
cutties in negotiating it or that ethers had refused it 
as net sufficiently advantageous to them the Court 
should h Id the bargain to be a hard and unconscion 
able one which should not be enforced. The 
Court gave the plaintiff a decree for the R3 700 
actually advanced with simple interest at 20 per 
cent per annum from tl e date of the bond to the 
date of the decree with costs in proportion and 
interest at C per cent per annum on the U3 00 
interest and costs from the date of the decree until 
payment CncVM Ewe r Pup Sivon 

[LLR 11 AIL 67 

139 Gambling in 

litigation — Agreement oppoaed to public policy — 
Act IX of 1672 (Contract Act) t 23 —For the 
purpose of meeting the expenses of an appeal to 
the Pnvy Council from concurrent decrees of the 
Subordinate Judge and the High Court thoplaiutiff 
appellant executed a deed of sale of certain property 
worth over R 0 000 in consideration of the vendees 
providing the necessary security and mrneys Tho 
plaintiff experienced considerable difficulty in procur 
mg the means of appeal The vend es wer<^ not 
professional money lenders they did not put pressure 
on the 1 lauitiff but on the contrary he and his 
agent put pressure on them to agree to the terms of 
the deed. It appeared that apart from the moneys 
borrow ed by hun from time to time he was without 


CONTRACT — conUni/ed 
8 ALTERATION OF CONTRACTS— conclude l 
even the means of subsistence that he fully under 
stood the nature of the deed that lus amenta 
negotiated the transaction bond fide and to the best 
of their powers m his interest that there was no 
fraud or deception on the part of tho vendees aud 
that they pirformed all that they undir took as 
regards meeting the expenses of the appeal Under 
the deed the plaintiffs 1 ere liable to furnish security 
to the extent of ill 000 and to advance fi8 500 
for other necessary expenses and they did in fact 
furnish such security andodvanecd sums aggregating 
B7 512. Tho appeal was successful The appel 
lant having failed to rut the \ endecs in possession of 
the property conveyed by the deed and recovered by 
him under the Privv Council s decree the vendees 
sued him for possession of the property and mesne 
profits afterw ards agr eing that the Court should in 
lieu thereof award them compensation in money 
equivalent thereto Held that although the caso 
was very diff rent from cases in which persons 
interfered for their own benefit in litigation not their 
own or in which mukhtars vakils or persona of that 
class of professional money lenders taking advantage 
of tho borrower's p sitiou sued to enforce a contract 
obtained by them from him and although the defen 
dant was not entitled to sympathy yet judging by 
the disproportion between the liability lucurrcd by 
the plaintiffs under tha contract and the reward 
which they w<!re to obtain in the event of defendant * 
success it must he concluded either that they did 
not believe his claim to be well founded and 
conseqnently entered thou h unwillingly into a 
gambling transaction or if they believe the claim to 
be well founded that the reward contracted for was 
excessive and unconscionable and in either case the 
contract could not be euforced in its terms Held also 
tint if the d ctrinc of equity applicable to such 
cases were applied iu favour of tho borrower it 
should also be applied in favour of the lender tint 
as there was no reasm to suspect the plaintiff's 
m lives it would be inequitable to relieve the defen 
dant from all liability that it was only fair that he 
should compensate the plaintiffs for the use of their 
security bonds from the date w hen they were dep jsited 
in the Hifli Court to the earliest date after tl e 
judgment of the Pnvy Council when the jilawJjffji 
could have obtained them back that simple interest 
st 1* jer cent per annum on the amounts of the 
bonds for the period would be reasonable compen 
sat ion for such use that the d fendant should also 
repay the amounts adi anced by the plaintiffs for the 
expenses of the litigatim with interest on each 
advance at °0 per cent from the date on which it 
was made to the date of the cl crce in the present 
case and that he should pay loterest on the whol 
amount thus decreed at 6 per cent from the date of 
the decree till payment Cl «a*« Anar v Sup 6 nab 
I L R 11 Alt 57 PraMad Sen v Bwlhu Singh 
12 Moore * I A 1275 and Bo tret r Heapt 3 J 
and B 117 referred to Lose I scab ^nron r 
Rcp Stwon ILIL.11 AIL 118 

See Hus ats Brosn r Paouat IlrsAur 

[LLR 11 All 128 
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9 BREACH OF CONTRACT 

140 Contract to carry coolies 

-by ship — Appointment of master prohibited from 
taking ship — Acting against Emigration Act 
XIII of 1864 — Where a contract w as entered into 
for the carriage of coolies the ship-owner was held 
guilty of breach of contract m appointing a master 
who was prohibited by an order of Government from 
■commanding a ship carrying emigrants Bates r 
Rcitonjek Edcuee 1 Ind. Jur T7 S , 131 

141 • Act alleged to be not a 

breach of contract — Onus oj proof —An agree 
ment entered into between the plaintiff and defen 
danta members of the same caste contained a sttpu 
■Jation tint w the event of the defendant objecting to 
the receiving of a girl frem or the giving a girl to 
the plaintiffs in marriage the defendant should be 
bound to return It BOO with interest winch the plain 
tiffs had paid to the defendant under the agreement. 
Itvas found by the Civil Judge that the fifteenth 
defendant a sen was engaged to be married to the 
second plaintiff s daughter and that the marriage 
was br ken off on tho part of tho fifteenth defendant 
Held on special appeal that this was pnmd facte a 
breach of the agreement w hich entitled the plaintiffs 
to recover and that it was for the defendants to 
show that it did not bring them within the terms of 
the agreement Koki Cuetty c Vebiappa Cuetti 

14 Mad, 325 

142. Time for performance— 

lie isonoble lime— Conditional grant of lease — 
When an agreement t i grant a lease was incomplete 
and conditional upon an advance within eight days 
or a reasonable time required to meet pressing dc 
mand3 a delay of nineteen days was held to be nu 
reasonable mil likely to defeat the object of the 
lease FiscnzB r Kamaz a Naickze 

[3 W It P C,33 8 Moore a I A 170 


143 - 


sale of seed — Excess refract on — A contract for 
the sale of seed contained the following provision — 
refraction guaranteed at four per cent with usual 
allowance up to six per cent exceeding which the 
seller is to reclean the seed at his expense within a 
week fading which bnyers to have the option of 
cancelling that portion of the contract tendered or 
of buyiDg against the sellir or of taking the parcel 
as it stands with usual allowance for excess refrac 
ti n Delivery fnm seller's godown in pile up to the 
15th cf July next On the 10th Jnlv the vend r 
tendered the seed. On exauunati n the refraction 
was f und ti be above the contract rate It was 
a "reed that tho vend-r sliruld rcclean the seed and 
on the 15th July the purchasers went to take do 
livery of the seed wl ich was feund still to be not 
sufficiently cleaned On the loth July the ven 1 r 
sai 1 tl at he il nul 1 require a week 1 nper f r that 
I un* »r The j urckurrs then canrrllc I the contract. 
Jn a snt ty the md.r f r china cs for Ircsekcf 
contra X,— iltld (j) tl at the breach rf the contract 
was with tbs j 1 ii tiff (•») tlat tt w ck alliwcd 
r redc-ium, r mmenecd frmthelOtl Jcly j and 
i t succeed d in red ring 


that as tli J laiutiff bad t 


CONTRACT— continued 

9 BEEACH OF CONTRACT— continue! 
the rate of refraction to the contract rate the d 
dints ha la right to reject the seed} and Bat 
plaintiff was not entitled to further time to tech* 
it again. Btodbee Doss r Path , 

[I. Ii. R. 6 Calc 678 8 C L R*> 

144 Agreement to deliver goods 

at specified place — Tender of goods— R'3 
rescind contract —li a person contracts to ddiv 
goods at a specified place he mast he there i P* 

or by agent and be ready to deliver them 
deliver them by a certain time he must ten 
so as to allow sufficient time for <l,8ra i n *'^i . 
receipt But when a thing is to be pcrfojm 
certain place on or befere & certain da? * , .. n 

party to a contract the tender must be to . 

W *• a»t pto -a tkt oil" eOffL" 

present at some particular part of the day b . . w 
set so that the act may be completed by W 
V.here a thmg is to be done anywhere 
at a convenient time before midnight 
In case of violation of a contract by .‘.li- 
the other party may ordinarily rescind * ^ 
or partially provided he himsdf i* K® “J itbjag 
default or violation and tbeg rt 

reasonable time If after default of '*5* ct P?£ m , t 
he dies an act recognizing the r 

afterwards rescind it. KaBtick NAtB __ -p pg 
Goveskheht u ^ 

145 Failure in 

stipulation giving party rtght to w _ 

Impossibility of strict and literal ,, t^bedme 
When on agreement provides that m , 0 d 

by one of the parties within a Atim# if 

the party fads to perform the act withi . tha 
the other party elects notwitbitandm, tlJ 

benefit of the contract the latter mn P*7 orm3 ,, M 
part of it and though exact and literal ]f jf, 4 
of the original stipulation lias become DnI lj 

terms of the contract must be earned raujvj 
as possible Bnojo SOoSDCMS ^ 350 

140 Revocation of 

new agreement —Breach V rartif* 

a second contract be entered into betweffi _ ^nort 
in revocation of a previous one tbe con <m 

fall back upon the conditions of the 0 ftJ,ewb- 

the ground of the breach by the cot . inM in the 
sequent one unless there be eiprr* ip 

latter agreement to that effect hAttirr ^ g y 229 
t Gbakt £ 

14 7 prevention hyone P-J frt ,„ 

completion of contract -Contract ^ ^ frt 
Jl nkt of art on —Plaintiff tree* 

tiseil Oorcniment sale by auetlin, «rtai^ ntrjrV J f r 

Him lying in the f rest of A ” - ,! *1*" 

the delivery to Government o 
to he cut in the aa d forest. ™ e ' Z" ^ lb^ 

to admit plaintiff’s agent U> the f Tl* 

prevented him from compl tmg h j,* art‘‘ ,a 
mnedy f r such has 1* h/ ■ .... > f {be parF'*' 5 
■nd nit by bill in equity and a biii » * 
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CONTRACT — cont nurd I 

0 BP EVCI1 OF CO\TT VCT— continued 
rusl t co-isequci tly to Ve dismissed w itli costs 
JonX 0’S «• ‘•ICSETABT 07 STATE 

[Cor 71 2 Hyde 153 

148 Difference between arti 

cles contracted for and those tendered— 

A I * font n aretptanct The I lamtlffs c ntmlcd 

to gipplv the d foi lints uth fnm 2~u OCX) to 
3000X1 f p>nn> bv>a d -scribed as \o C qualita 
sue 40 by 2S lad cs, the defendants to have the 
cjti n of tat in 5 La -a of a 1 ngcr i r shorter length 
at prcputi nate prices duly piling a f rtnight a 
n ticc to the jlaintiffs delivery to l c taken in \ugust 
16 0 The defendants, after taking dl livery of 
11 COO of the ba s found that the bags tendered 
were mixed in sire some being linger and s me 
being shorter than the contract site and refused 
to take delivery of the remainder In an acti n 
fir breach of contract in n t accepting the ba~s the 
Court below found on the e\ idence that out of 2 000 
ba*** which were examined 100 were short by from a 
quarter to half an inch but that the bags which were 
really sh rt were very few out of a large quantity 
wl ich came optic* ntraet sixe and li Id tl erefore 
that there had 1 een a substantial 1 crfonnancc of 
the contract rn tlie port of the i lamtlffs On appeal 
the Court f und that the parties did net contemplate 
any large margin e.f difference in the sue if the 
bogs and that the pr p rti n of those which differed 
was large cn -ugh to justify the defendants in refusing 
to take delivery and bild that the tender of such 
bogs by the plaintiffs was not a substantial per 
fonnanee of the contract Mnxza r Goehipohe 
Cosifaxy 8 13 L It, 285 

149 — — Fart acceptance 

of goods by defendant not according to contract — 
Hate payable for tuck goodt — The defendants 
contracted to purcliase from the plaintiffs 2 000 
mounds of fresh clean and good up-country indigo 
seed guaranteed growth of season 18*0 71 at 1111 per 
maund to be delivered to the defendants agent 
at Hajiporo all in February next In part perf irm 
ance of this contract the plaintiffs delivered and 
the defendants' a"cnt at Hajiporc accepted 8C5 
maunds of seed no objection as to quality being then 
taken Bat when the remainder of the teed was 
tendered in February the defendants refused to 
accept it on the ground that it was not according to 
contract At tho same time and npon the same 
grounds they refused to pay the contract price for 
the seed already accepted and tendered instead tho 
marked price at the time of delivery In an action to 
recover the contract price of the 8C5 maunds delivered 
and damages for less on re sale of the remainder of 
the seed the Judge of the Court below found on the 
facts that the seed was not seed of the growth of 
18 j 0 71 as far as it was reasonably pm ble to procure 
it | and that though there was evidence to show that 
seed of tin previous season If of good quality and In 
good prcseriation was occasionally mixed with tho 
new seed and that a ed so mixed had been accepted 
as a perf irmance of contracts f r 18<0 71 yet there 
was no evidence that under such contracts as the 
present the seller was by custom at liberty to mu 


CONTRACT— confirmed 

9 BrEVCH OF CONTRACT— eofl/ijiued 


s eds f two croj i s-1 ns to bring the sample up to an 
average qua! ty and further that a custom so 
directly nt variance with tho express terms of tho 
contract could rut if proved be allowed to prevail 
Held als > that the defendants had waived any objec 
ti n to the 6Ca maunds which must theref re be 
taken as a pool delivery pro tanlo under the con 
tract and must bo paid for accordingly Held on 
srpeal (affirming the decision of the Court helm) 
that the plimtiffi Lad not delivered seed according to 
the cr ntraet but reversing the decision of the Court 
below) that the contract was a contract for tho delivery 
of the entire quantity c f 2 000 maunds and that the 
plaintiffs ciuld only recover for the 8G5 maunds as 
on a new contract anting at the time when tho 
seed was accepted inch contract being to pay f >r the 
seed according to its value and not according to tho 
rate stipulated for the 2 000 mannds SIacvablANE i 
Caus 8S LE 459 17 W R. 244 


150 Endorsement by parties 

on original contract — Tran tfer of contract — 
Action for non acceptance —On the lGtb April 18(8 
the jlaintiffs contracted to purchaso from F M <J 
Co of Bombay at H18 per ton the entire cargo 
of coal per Cul ean amounting to 900 tone or 
thereabout t On 18th Apr 1 the plaintiffs transfer 

red the contract to the defendants and one Nanabhai 
Bomansha and the following endorsement was made 
— The contract to be transf rred to Messrs 
Tullockchand and Shapur/t and hanabhai Homan 
sha at P20\ For C IT F Forbes and Selves 
W Tennent 4" Co ' Underneath this endorsement 
the transferees wrote as follows — Accepted 450 
tons at R20\ per ton Tianabhai Homansha Ac 
ceptcd 4o0 tons at B20\ per ton Tullockchand 
and Shapurji The Cul ean arrived at Bombay 
with a cargo of 2 1C7 tons of coal on board of which 
it appeared that 1 300 tons had been shipped to the 
B jmbay Boro la and Central India Railway Company 
and 867 tons to the order of the shippers F M tf 
Co were agents at Bombay for the shippers The 
defendants refused to lake delivery of the coal on the 
ground that the contract transferred to them and 
Nanabhai Bomansha was a contract for an entire 
cargo The plaintiffs sued the defendants for non 
acceptance cont ending that there had been no transfer 
to defendants and Nan&bhai Bomansha of the original 
contract but a new several contract for separate 
portions of the cargo Held that the joint effect 
of the endorsement and the original contract wag 
that the defendants agreed to purchase 450 tons 
part of an entire cargo of 900 tons or thereabouts t 
that inasmuch as the cargo of the Cvlzea a consisted 
of 2167 tons the defendants wers not bound to 
accept any part of such cargo and that the imt 
was not maintainable Borroaman v Drayton L B 

2 Ex D 15 followed. Fobbfs r Tcixockchasd 
llAirocxcnA’n) EL.R.3 Bom, 388 

151 Dispute as to quality of 

goods tendered — Bight to exam ne goods— Sur* 
rey — Reasonable time for nominal on of goods lu 
purchaser— Contract Act IX of 1S72 t 33— Tho 
defendant agreed to purchase from the plaintiffs ono 
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Contract — continued 

0 BP EACH OP CONTRACT— con/ nued 
Imndrcd full pressed bale, fully good fair Kishli 
S r * t0 ? 1 a *. fl . 20 ® 8 P cr “ady to be delivered firm 
JK h ? S '*/'? 1 ! 8t , 0n srarcl1 21rt the plain 
tiffs sent the defendant a letter reminding bun of the 
contract and requesting him to take delivery On 
I *i t< r» %, dcfenda nt mt the matter 
e S ° f T , TLe f lai!lt,fr then no 
cetton of the specific kind to deliver nor did the 
tetter refer to any particular bales At 11 30 o'clock 
.W Cm ii, Iareh ? 0th * tho P Ia,r >tiff» sent the defen 
* unt a i , etter “closing a sampling order directed to 
an employe of Messrs IT an I S on whose premises 
the bales referred to in the order were lying 1 J 
behalf of the defendant got samples taken of t 
sotton and examined them but without reference 
that day to any standard. He then however ct 
ceived doubts as to the quality of the cotton and ex 
pressed his doubts to the plaintiff w the evening of 
that day On 3 1st March the plaintiffs sent the 
defendant a delivery order enclosed in a letter from 
their sohcitors calling on the defendant to attend 
with his surveyor at 1 B.M on that day to survey the 
f ,“ n J? an ex P arie «nrvey would be 

I eld. Thu letter reached the defendant at 11 30 
crclock A.K. and was given by him to V at noon of 
the same day l applied to M to attend as surveyor 
hut Jf was unable to do so. The plaintiffs had an 
ear par/e survey held by Messrs C and B at 1 p » 
and they pronounced the cotton samples 0 f which 
t0 1,0 fall y K°od fa>r Ki.hli 
cotton. \\ hile this survey was going on the de- 
defendant was on the Cotton Green but declined to 
attend saving that V and his surveyor were coming 
nhortly afterwards V did come and subsequently 
wrote a letter to plaintiffs In the defendant s name 
Stating that the cotton was not of tho description 
contracted to be sold by them and asking for a sur 
vey This letter reached the plaintiffs at 2 19 o’clock 
f n A^ tcr t ^ 1 * there was a discussion between plain 
tins and defendant and V On that afternoon (the 
", 'i»rch) the plaintiffs solicitors scut a letter to 
tue defendant stating the result of the surrey and 
requiring him to take delivery Thu was answered 
i » ,e tter of next day (April 1st) from the defen 
uant a s licitorm denying that the cotton was of proper 
quality or that proper notice of the surrey bail been 
*’J ren »" of^mg tint the defendant Lad that morning 
attended with his surveyor and asked leave to survey 
the cotton which had been refused and stating that 
the contract must be treated as cancelled. The 
ce tlon was sold by auction on April 5th The plain 

brought this suit to recover III C31 1 11 
damage- ' 


n acceptance of the c tton TLe de 


fondant c ntended that there had been no reasonable 
time all wed by the plaintiffs for the ciammati n of 
r , ?, cctt ,n 1 that a j int surrey sh uld have been 
“ , Msld tliat a j jint survey was mt necessary 
i*". 11 ; . tfTn “ «f ■ 38 of the Indian Contract 
t I’t f 16“2) and that the defendant haring had 
of twenty four hours fur isspeetnn ha I hail 
opp-rtunrty of seeing whether the e tt « 
tl*. ' P Wntlff * w M .neb cotton as the plain 

ehlwT^f t r lbtir cnntr * et deliver A pur 
C goods U not entitled to continue Inspecting 


CONTRACT — continued 

9 BREACH OF CONTRACT — continued 
and examining the goods offered by tbe vend^f 
nntil the expiration of the period frd livery A 
reasonable opportunity for such inspection and ti 
aminntion js all that he u entitled to FcirOSiir 
Mobahji r Jau v Alta a Pitambzbdas 

[X L. R , 0 Bonx, 693 

152 Breach of Warranty- 

Goods not agreeing icith sample— Conduct of 
partiet — Estoppel — In a suit for dsma-ee frbnvL 
of warranty where the dispute was whether tbe good* 
tendered (shellac) were according to tbe contract it 
appeared that a sample had been taken by tbe pl*« 
tiff s sircar and referred to the selling broker t> 
decide whether tbe goods from which it bad b«u 
taken ought to be accepted and be decided that they 
should be taken at one rupee per maund less than the 
contract rate which award the parties amwl to 
abide by The sircar then went to the god wn of 
the defendants thoroughly examined the und IivevrJ 
shellac and removed it to the god wn of the pin" 
tiffs Held tb at after tins the parties could n 1 1* 
allowed to raise the question whither there had 
a breach of that contract and to ask for llama? 1 * hy 
reason of the goods not hung of the quality coo 
tractedfur Fobnabo r I AITjtaeain SootdM 

[14 B. L. It, 180 23WR.1M 

153 Alltyed ireoei 

o/icarranty ly vendor on a sale and dehetry 
goods — Burden of proof after acceptance fold’d 
upon an examination ly purchaser— Under t 
contracts fur the sale of good Burma cuteh » " 
delivered to a Calcutta firm in Calcutta by * 
vendors who knew that it was bought for the esjon 
market delivery and acceptance f Hewed up™ 
searching examination of the cuteh by tbepufcua**** 
The latter having sent advices of this purchase 
New York firm with which they were in partner! ‘ r 
parcels of cuteh were sold to different boyrri 
America to wh m under such forward con 
cutch was shipped In separate shipment* oj 
Calcutta firm On the arrival of the cat eh 
was taken to its quality by the American bo/cf* 
refused to take delivery The Calcutta firm ^ 
upon sued the vendira under the five contract, 
mentioned. The burden of proof bein'* upr 
plaintiffs who hid accepted tLe cutch *Uet « . 

amination in Calcutta to prove the breach ci ^ 

by the vendors by cogent evidence sufficient w ffl 
the presumption of due perf rma ncc that am*^ ^ ^ 


iptance —IIelJtb.it this presumption wa*^ 
rebutted m the absence of evidence aa to ■ ■ 
mmtofthe cuteh on Ita rc-sMpmcnt by tf » | . 

on the voyage from In hati America . 

or.™.., mw. 

Executory tede—Vel**^ 


154 

order — Appropriation tf goods to 
St tut on of iial l fy — Lonil fop 
very in certain months— Foym %, tm \ 
fatal to del etr— Damages - 
j- Co, of Madras contracted t- 


months-Faym nt mwa p 

-•Damage! -In Janua J j 

contracted to ihlircr to I * 1 
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CONTRACT — coatiaaef 

6 BrEACU OF CONTB \CT— contwued 
Madras certain pouls of a certain quality subject to 
survey bcf rc shipment at a certain 1 nee fob 
Cccanada, dilivery in \pnl and May terms foil 
advance anil 1 >cal eichangi J per cent payable at 
Madras Thu contract was contained id bought 
and * Id notes It was further agreed that the 
goods were to be delivered on board any ship P 4' 
Co. might direct at the port of Cocanada P $ Co 
paid the foil amount of the pnrcliaso money in 
January On the 31»t March p 4 Co wrote to TT 
4 Co requesting that the g -ods might be marked in 
a certain way Ou tbe 18th May IF" 4" Co wrote to 
P 4" Co. cndcaing a letter from 71 ^ Ce to S A 
4" Co at Cocanada requesting S > 4" Co to hold the 
goods (which were said to have been purchased by 
IF 4" Co from S y 4" Co and to be in godown) at 
the disposal of P 4' Co In the letter t o P & Co 
from W 4- Co the goods were also said to be in 
godown at that date On the same day P $ Co 
wrote to S A 4- Co encloiing a delivery order for 
the goods (which P ff Co stated they believed to be 
in godown) requesting that they might be marked 
in a particular way On tbe 25tli May S H i( Co 
wrote to P 4" Co informing them that they held the 
goods at P 4' Co s disposal On the 28th May P 
4" Co received this Utter On the Slit May P tc 
Co chartered a ship to take on board the said goods 
and other goods bought by P ^ Co from <S A 
Co and others and wrote to 8 & 4 Co juformmg 
them that the ship wonld arrive abont the 12th Jane 
On the 6th June P $ Co wrote to 8 N S( Co 
acknowledging receipt of a letter which stated that 
only a portion of the goods to be shipped was ready 
On the 9th June P Ic Co received a letter from 8 N 
4' Co stating that all the goods were Teady On the 
17th June the ship arrived at Cocanada On the 21st 
June 8 N tf Co stopped psvment and ceased to 
carry on business No goods were delivered accord 
mg to the contract 8 H tf Co never had the goods 
to deliver between 18th May and 17th June In a 
suit by P 4" Co to recover from W If Co the price 
paid and damages for breach of contract to deliver 
the goods it was contended for W 4" Co (I) that 
the transfer of the delivery order of the 18ih May 
amounted to a delivery of the goods Held that as 
8 N Sf Co had neither had possession of the goods 
to be delivered nor had appropriated any goods to the 
contract the delivery order was inoperative (2) 
That the acceptance of the delivery order by P t[ Co 
amounted to an agreement that 8 N dp Co should 
d liver to P 4" Co the goods when ready and that 
the liability of S N 4* Co was substituted for that 
of W 4 Co Jltld that such an agreement could 
not be inferred. (3) That as S N f Co by ac 
Ctpting the delivery order were estopped from deny 
mg that they had possession of the goods as against 
P f Co S if Co were discharged as against JT 
& Co and therefore P 4 Co had no remedy against 
IF 4- Co Veld (1) that S A $ Co were not 
discharged as against 17 tp Co as 8 A 4 Co a 
representations were false that even if 5 JT 4 
Co were discharged this could not affect P $ Co 
(4) That as P 4" Co had not supplied a ship m 
Slay they had failed to perform their part of the 


CONTRACT — continued 

9 BREACH OF CONTRACT — continued 
contract and could not recover Held distinguish 
ing Bovei v Shand (PE 2 App Ca 45o) and 
Enter v Sola (L E 4C P D 239) that the pre 
s ucc of the ship in May was not a condition pro 
cedent to P 4 Co recovering (5) That W 4* Co 
had rescinded the contract on the 29th June by re 
fnsiDg to deliver and therefore P J Co were only 
entitled to recover the price paid Held that W 
fv Co were not entitled to rescind the contract 
Held also tlat P 4' Co haung paid in advance 
were entitled to a reasonable time after the 29th 
June to prepare to purchase other goods and were 
entitled to tbe difference between the contract pneo 
a ml the market price ou the 1st of July as damages 
for tbe breach to dein er Shaw r Bill 

[LL.lt 8 Mad. 38 

IBS ■— Bale of unascertained 

goods — Appropriation by vendor — Passing of 
property — Power of re sale — Contract Act (IX of 
1S72) s 107 — Measure of damages — The contract 
was for sale by description of 15 bales of grey 
shirtings (to arrive) at an agreed price It was 
found that the 15 balea which were tendered by the 
plaintiff did answer the description but the defen 
dant* refused to accept them alleging that they 
wero wrongly marked Under the contract of sole 
the plaintiffs had an express power of re sale After 
giving notice to tbe defendants they had the goods 
re-sold at auction and bought them in themselves 
as the highest bidders Then they brought an 
actim for the difference between tbe cohtract pneo 
and tbe pnee realized at tbe re sale framing the suit 
as for less on rc sale and not for damages for breach 
of the contract Held the defendants having refused 
to accept the goods the property in them remained 
m the vendors (plaintiffs) and the re sale had no 
effect whatever To auch a case as this neither 
s 107 of the Contract Act nor the proviso for rc sale 
in the contract itself can have any apjlication Snell 
power is required when the property in the goods 
has passed to the purchaser subject to the lien of 
the vend r for the unpaid purchase money The 
plaintiffs were entitled to receive only the differ 
ence between the market pnee of the day and the 
contract pnee and that was the true measure of 
damage* TplbACo t Mahomid IIossain 

[LLR24 Calc. 124 
1CWN 71 

163 Pain g of pro- 

perty— Paver of re tale— Contract Act (IX of 
1872), t 107— Measure of damages —The plaintiff 
under several contracts with the defendant produced 
by manufacture goods answering to the description 
of the contracts and appropriated them to the 
several contracts On notice of the production of 
the goods being given to the defendant he directed 
the goods so appropriated to be marked and des 
patched f r shipment according to certain lnstrue- 
tnns The plaintiffs earned out theae instructions 
but the goods could not be shipped as the vcestls m 
which the) were to he shipped were not available 
at their usual place. Held the ownership in the 
goods was transferred to the defendant and the 
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CONTRACT — eontm ued 

0 DFrACII 0* COMP VCT — conttnued 
plaintiffs became entitled under a 107 of tbe Con 
tract Act after due notice to resell them on the 
defendant s refusal to tnlce delivery and to recover a* 
damages the difference betweej the contract price 
cf the gords and the price at which they were re sold 
Clive Juris Mills Co r Edbahiu Arad 

[LIj.II 24 Calc 177 

See Pnio Jvarain r MexenAVD 

[LL.R 10 All, 635 

See DASSDZO v Sitidt LLIt 22 AIL 55 

157 • i Breach of eon 

tract — Power of re tale Contract let (I Y of 
1S72J a 107 — Damages — The plaintiffs s>ld to the 
defendant under an Indent contract ten cases 
of tobacco at an agreed j rice On arm al the defeii 
dant refused to pay for and talce delivery of the 
goods on tbo ground that they were not the goods 
contracted for After notice to the defendant the 
plaintiffs rc said the goods and sued to recover the 
expenses of the re sale and the diff rcnce between 
the prico realised and the contract price with in 
tcrest Held that cl 1 of the Indent contract gave 
the plaintiffs a n„ht to rc sell the goods and sne for 
the damages montuned therein & 107 of the Con 
tract Act had no bearing on the case I vie <{• Co 
v Mahommed Hot sain I L It 24 Calc 124 
dissented from Moll Schutte L Co r Lucnsit 
Cjiand I L R 25 Calc. 605 

[2C W N 283 

158 Failure to take delivery 

under indent of goods— E yht of re sale— Con 
tract Act (I A of 187 2 J s 107—Liahlity for lost 
— 1 laintiffs had procured certain goods in pursuance 
of indents signed by defendants which provided that 
in the event of defendants failing to take due dih 
very of the goods plaintiffs should be at liberty to 
re-sell them on defendants account and that defen 
dint 3 should pay to plaintiffs any deficiency ansiog 
from such rc sale Goods were rc sold at a loss and 
in a suit to recov er such loss it was contended in 
defence that the property in the goods had not 
passed to the defendants and that plaintiffs only 
remedy was by way of damages Held that a 
clause such as that contained m the indent came into 
operation notwithstanding that the property had not 
passed to the buyers and that plaintiffs were en 
titled to recover the deficiency arising from the 
rc sale. Best c Muhammad Sait 

P.LR.23 Mad. 18 

159 — Camera— Railway receipt— 

Jus iertu — Title — -InMarch 1871 T Sf Co ^ broker* 
in Calcutta sold to «S !( Co on account of C an 
up-country seed merchant 200 tons of poppy seed 
andalbwcd C to draw uton them to the extent of 
the value of fifty tons before despatch on the terms 
of a pre ions contract by which they had allowed 
C to draw against cotton to amve in Calcutta before 
the drafts matured C authorizing them to receive 
payment on his account on goods sold and delivered 
through tlum Towards the end of March C en 
tcred luto an agreement with E a merchant in 


CONTRACT — continued 

0 II RE VCH OF CON TP VCT — continued 
Calcutta under which E accepted bills to a lsrc4 
amount for C upon Cs promise to cover the tills 
before maturity In June C ordered the defendant 
Pailwny Company to consign all goods d’spstehcd 
from Fyzabad to E s address and empowered E to 
tako delivery of and give receipts for all inch goods 
In the same month C despatched from Patna in 
bags supplied by S Co fifty five tons of poppr 
seed to Calcutta and sent the railway receipt to t 
who was therein named as the consi race One o' ‘be 
terms printed on the receipt stated that goods woniu 
only be delivered to the consignee named in the w 

ccipt or to his order In advising A 1 of the despite 

of poppy sceed C informed him that it had been *> 
to S 4 Co and that delivery was to be made 
through T df Co and A had also scon letton ’ 
passed between C and his agents m which the 
lowing passages occurred Our Calcutta firm 
deliver the poppy to T <$• Co and Do y° a * 
and hurry off despatches of fifty tons of poppy, 
rest of the p >ppy and linseed can go to A * 
domed tbo railway s receipt to S fCo » 

freight and sircars of E and S «f Co toget 
to the railway station and demanded delivery J 
the railway Company at first promised to pve 
afterwards under an order from C to deliver 6 J 
tons to T $ Co and to no other party Uk ! rest 
the seed to bo delivered according to doennie *. 

«*y •> r scot moot 

fifty five tons to them In an aetnn by ■* » t() 

tlio Railway Company fornon dihvery of e 
him — Held {per Mi«m J) 
the vendor for the delivery of the good* / 5 w 
had superior title to the goods of “ s0 v 
notice Held (per Couch CJ 
J on appeal) the P ail way Company t)]0 

deliver to E The property in jfjJUy 
right of possession was in him he baa ig 

coupled with on interest which C ' «"“jd 
he had no notice of the title of ft... jjmiAS 
an equitable right only EagletoK * EA” 

RAILWAY COMPAQ ^ R ^ W B 633 

160 

Breach of promise of «* 

Unyent contract— Damages— Uponv *** writ 

Bhatia caste -The ptantrfft -alleged .that ^ £rst 
ten agreement dated the 18th March 153^ tb „ 
defendant and her deceased son X u Q f th« 
second defendant K who was the to t js 

first defendant should bc E 1T ™ ^f, in tiff ho- * 
second plaintiff who was the sou « P {otk 

and that the betrothal of these t o F ^ b y 
place accordingly The agreement was j ju 
the said L as eldest male member *f 

the name of his deceased father 1“ I de fes 
this agreement the plaintiffs^ ^ Md the, PWjjf 



{ 1C„7 ) 


DIOEST or (USES 


( 1GS ) 


CONTRACT — con' uued 

0 BREACH OF CONTRACT — continued 
this mit to recover the ornaments and cl thcs, toge- 
ther with the }t 00 pail to the first defendant as 
“upanvaman and RIO 000 as damages The first 
def-ndant was sued both in her p«rs nal capacity 
and u heir and legal representative of her son L 
The first defendant pleaded that neither she nor the 
second defendant were bound by the betrothal a-Tce- 
mnit as they were not parties to it tliat the con 
tract had been a contingent contract inasmuch 
as her ion L had agreed to gire K (defendant 
No. 2) in marriage tv the second plaintiff only on 
condition that he (L) should obtain in marriage 
U the daughter of the third plaintiff and that 
i> and U were accordingly betrothed that A 
bad died in J6S4. and that the contract bad been 
thereby determined that she had been willing to 
renew it and had proposed that a youn-cr son of 
hera ( J) should he accept*! as the husband of U hut 
that the plaintiffs had declined this effer In proof 
of her allegation that the contract was a rccipn cal 
contingent contract the first defendant relied upon 
the following clause in the agreement — At the 
tune when the marriages are to tale place the mar 
na-cs of the two girls arc to bo performed t gether 
IVhcn you shall give your daughter in marriage I 
also am at the Bamo tunc to give my tlau 0 htcr in 
marriage Held that the agreement of betrotlial 
was not a reciprocal contingent contract and that 
the first defendant had committed a breach of the 
agreement by not giving her daughter A (defendant 
No 21 in mama"e to the second plaintiff and that 
the i 1 amt iff s were entitled to recover from tho first 
defendant the value of the ornaments and the 
lt,00 paid by the plaintiffs as npanyaman 
together with ROOD damages for the breach of 
contract The second defendant being a minor was 
held not liable and the suit as against her was 
dismissed. Mum Thakebbey r Gohti 

[LIi.lt. 11 Bom. 412 

181. Building contract — Breach 

of contract — -Power of rc entry — Certificate of 
arch ted how far cone tut re— By a building con 
tract entered into between plaintiff and defendants 
it was agreed that plaintiff should erect certain 
premises on behalf of the defendants at the rates 
specified in the bill of quantities annexed. The 
agreement provided that defendants should pay to 
plaintiff at the rato of 90 per cent upon the value of 
work executed and materials laid down as certified 
by the architect and that should defendants male 
default m so doing for a period beyond fourteen days 
after tl o amount thereof shall have been certified 
plaintiff should be at liberty to suspend the works 
and require payment of all works executed and 
materials laid down The a' T recment further provided 
tl at if the contractor si 11 suspend or d lay the 
perf nuance of 1 is jmrt of tho contract the defen lints 
mi lit through tl cir architect gn e nrtict requiring 
the works to he proceeded vvith and in case of default . 
on the part of tho eentractor for a period of 
twenty ei"lit day* mi^ht enter upon and take 
possession of the premises. It was further provi led j 
that the deenuon of the architect with respect to i 


CONTRACT — concluded 

*» BPEtCII OF CON TIUCT— concluded 
the amount state and condition of the worts 
actually executed or in respect to any questions 
that may arise shall be final During the continuance? 
of the works disputes arose as to the amount due to the 
plaintiff although certifie 1 by tho architect as agreed 
anil in consequence plaintiff refused to continue the 
work whereupon defendants after giving due notice 
entered upon the premises Plaintiff sued for 
damages in consequence of the defendants having 
taken possessi n and for the balance due on the 
accounts Held (1) that the defendants committed a 
breach of tho contract by refusing to pay the full 
amount due under the architect s certificate (2) 
that the plaintiff thereupon rescinded the contract 
and that therefore defendants were entitled after 
due notice to enter aud take possession (3) that in 
the absence of proof of c llnsion between tho 
architect and the plaintiff the defendants were bound 
by tho architect s certificate as to the amount duo 
to the plaintiff KurruBAMi Naidu r Smith & 
Co LL.lt. 19 Mad 178 


10 LAW d0\ ERNING CONTI* ACT 

162 Contract made out of Bri 

tish India - Tr,nc pal and surety — Lex loct 
contractus — Under a contract made and to bo per 
formed in the territory of an Indoj endent State 
bet vecn the State and contractors the latter received 
an ndvanco of money for the repayment whereof in 
case tho contract should fail a third party became 
surety to the State The contract faded and was 
terminated by the State to winch tho surety repaid 
on its demand tho money advanced with same 
deduction on account of a part performance For 
this amount the Burcty sued the principals who were 
subject to tho jurisdiction of tho Courts in British 
India In deciding whether the contract had or had 
not faded with n the meaning of tho suretyship 
undertaken by the plaintiffs — Held that not the law 
of Bnt sh India hut what was in the contemplation of 
the parties as to the result of tho contract when 
they entered into it must be regarded Scjan 
S mni c GufaA East LL.R 8 Calc 337 
[L. R. 9 L A. 68 


CONTRACT ACT (IX OF 1872) 

See Cases tjndeb Contract 

L Operation o£— EemtU —' The 

Contract Act is not retrospective Owda An ascii 
c Bhojendeo Coomab I ot CnowDnnr 

[12 B. L. R. 461 20 NT R. 317 and 
21WE. 352 

2 Illustrations appended to 

sections How far binding —Ter »tfaet CJ 
— remarks on the legal character of the “ Iltnrtra 
tions attached to Acts of the Indian Legislature 
and cjinion expressed that they form no part of 
these Acts Nanas: Tam r Mrarc I ax 

[LL.R 1 AIL, 487 
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DIOEST OF CASES 


( 1CG0 ) 


CONTRACT ACT (IX OF 1872)-oo*/inued 

3 Illustrations appended to 

sections — The practice of looking more at the 
illustrations m the Contract Act than at the wort* of 
the acettons of the Act pointed out u a mistake 
Owed Aii c Mdheb Rah 22 "W It. 307 

8 2 

See Promissory Isote— FORM op 

[L 1m R , 10 Mad., 283 

8 2 cL (d) 

See CONSIDERATION 

Cl. L. It. 4 Mad, 137 
ILR.O Mad. 351 

■ 8B 2 (d) and 25 — Services rendered 

during He defendant s minority at hit desire and 
continued at hit request after Ai/ majority — Agree 
ment to compensate for services — Services rendered 
at the desire of a minor expressed dunng his 
minority and continued at the samo request after 
Ins majority form a good consideration for a sub 
sequent express promise by him w favour of the 
person who rendered tho services. By s- 2 (d) of 
the Contract Act services already rendered at the 
desire of the promisor are placed on tho same 
footing with such eerwees to bo rendered and 
constitute a good consideration for a definite 
agreement Cases where a person without tho 
know Edge of tho promisir or otherwise than at 
lus request doe* the latter some service and the 
promisor undertakes to compensate him for it are 
coicred by e 2^ of tho Contract Act (IX of 
1872) in them the promise does not need a const 
deration to support it Sindha Sent Gampat 
sinqji Himatsikoji *■ Abraham 

p. L. R , 20 Bom. 755 

s 4, 

S e e Promissory Note— Form op 

[LX* R. 13 Bom. 069 

See Stamp Act s 24 

[L Jm R. 13 Bom. 669 

Letter of acceptance incorrectly 

addressed — A letter of acceptance to a proposer not 
correctly addressed could not although posted be 
said to have been put in a course of tranjmis 
sion to him within the meaning of s 4 of the 
Contract Act (TX of 1872) Tour send s case 
L S 13 Eq ids referred to Ram Das Citakar 
bat t> Oypiciab Liquidator op the Cotton 
Ginniwo Company I L B, 9 All 368 

8 10 

See Charter Party 

[ILE 14 Bom 241 
ILH 15 Bom 389 

5 e Minor — Liability op Minor on and 
KlOlir To ENFORCE CONTRACTS I 

[Un 11 Calc 652 
ILE 23 Bom 140 


See DoMiche ILE. 19 Bom. 097 


CONTRACT ACT (IX OF 18l2)-conhsit 
See Majority Aoe op „ 

[LL.R /AIl^ 490 71 


See Minor— L ucruTY op Minor on A’ 
FlO JIT TO ENFORCE CONTRACTS 

p L.R,13Bom. 
LIaR 19 Bom,® 
LL.R 18 Mad, 4. 
L I* R 20 Calc, 6C 
I B. E, 26 
LXaR 27C91c,2- 
3CWN,« 


See Itioirr oy Sen— C onte ac« V 
Agreements LB B, 13 To®, f 


Ssrcma 


ITSSSES 

[I LE. S2 Calc M 
XL B 27 Calc 27 


- s 13 


See Laches 


1. 1* R, 4 AU-, 33 


- bs 13 and 14. 


fi ee CHARTER PARTY 14 Bom- g 
l ILE 16 Bom, 38 


83 16 and 

of corpse of husband Option J 

boy in adoption and signed a d . j,a 

rhe minor widow of a deCeassc _ ^ccepte* 


The minor widow of a deCeassc “ jj J ,ccrpt« 
anthemed her to adopt a cm) : f a tfcer *h 

a boy as in adoption from lus vs 


! boy as m adoption from lus 
elonged ton different g°t» ft?* 1 * handed ° nt * 
and At the tune when the child , n tb , 

be widow her husband s corpse , n d cthci 

iouse and the relative* ■ the a tbi 

aembers of the caste obstrocted *" . ^ ^op .nn 

orpso until the child had bera f ^phen 

nd until tho widow bad executed 

Xeld that obstructing the im*t , t . m ii 
deceased s widow or her a ««*!•*■ 

i adoption and signed » “ocumm^ ^ ^ oadvu 


ci and amounted to coercion __ 

oflnence such as are defined m » *• c A*™ 
Contract Act KanOANAYA^ ^ jg jfedt 


B 16 

See Deed— Canceu.£K^ w aju 635 

- S3 16 and 17 


See Debtor and Creditor ^ e gff 

Pfy- a 23Col= 15 
See Gift * I**"* " 


B 17 

See PEOISTBAtlOTACT^I Jj Ca lc., 873 


IIO-, All.* * - 

ILL.B- 
- S3 17 and 19 


ss 17 and 19 ^ 

See ' endor AND 410 
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DIGEST OP CASES 


( ices ) 


CONTRACT ACT (IX OF 1872)-co»<i flB (*<f 
■ ss. 18 and 19 

Ste Charter Partt 

II LE 14 Bom 241 
L L. It. 15 Bom. 389 
See Cootaxy— Powibs Duties Aim 

Liabilities op Directors 

[4 C W N 309 

B. 20 

See Couprouise — Construction En 

TOKCIMJ EPPECT OP AND BSTTIHO 
aside Deeds op Compromise 

[LL.E, 8 Calc. 687 
Set Laches I.L.R. 4 AIL 334 

See Settle he st— Coy truction 

[1LR 17 Bom 407 
L ' SB. 2.0 HI — 31 if ale t>J facia — 

J'rronrout expectation — The defendant executed to 
the plaintiff in 1847 a mulgeni Labnliat (correipond 
log to a lease at a fired rental) agreem-* to pay to 
the plaintiff 11150 annually At the da to of the 
execution of the mulgeni the Government assessment 
was H56-8-0 but in 1872 it was enhanced to 11129 8 0 
mid a local fund cess of R4 9 0 imposed in addition 
The plaintiff sued the defendant to recover from 
luai the enhanced assessment and the cess 
Seld that the plaintiff vi as not entitled to recover 
inasmuch as the defendant s liability was fixed by the 
terms of the mulgeni which was binding although it 
had bxn executed by both parties in the belief that 
the Government assessment would not bo increased 
A mistake as to existing facts may invalidate a 
contract but an erroneous expectation which events 
entirely falsify has no effect Pabshetti r 
3 ENEATAEAMASfA LL.B 3 Bom. 154 

2. Hula targdart Poxcer of 

to caiM vent of snuf gmmdar — Enhancement of as 
t nment — Poxcer of the Stole — A mula vargdir or 
superior holder cannot raise the rent of his mul 
gaimdar or permanent tenant holding at a fixed rent 
on the ground that the assessment on the laud has 
been enhanced at the Government survey Bah 
thetti v Venkataramana IBB 3 Born 151 
and Ramkruhna A xne v bar ah ea Shanbog S A 
Bo 40 of 1879 folhwed. Vyakunta Bapujx v 
Ooternment of Bombay 19 Bom Ap 1 referred 
to Hand A r Subea IIegpr 

[ILB 4 Bom. 473 

S 21 — Mortgage with prottao that tn 

cate of non redemption xn apreaer bed txme it ahoxild 
become a tale — liazxnama by mortgagor dtclar ixg 
tale to mortgagee — Tranafer of poaaeaa on to mort 
gagee — Extinction of equ ty of redempt on — Suite 
quenl tale ly nxortqagor of equity of redemption — 
Mxatal e of laic — Under the Indian C ntract Act (IX 
of IS? 0 ) t 21 error of law docs not vitiates contract 
much less will it annul a conveyance after the lapse 
of many years unless there has been some fraud or 
misrepresentation and an absence of negligence In 
18 I s B and It mortgaged a pi ce of land to I It 
was to be red 'em d in eight years or else to become 
the absolute property of the mortgagee It was not 


CONTRACT ACT (IX OF 1872>-co»fi««M ( / 
redeemed j and in 1659 B In whose name the land 
was entered in the Government records executed a 
raimama In favour of V and V passed a kabuhat 
accepting the land B and R then became T s 
tenants, and were as such successfully sued by him 
for rent in 1803 In 18< 2 I sold the land to A who 
again sold it to tho defendant The plaintiff ns 
purchaser from the original mortgagors (U and -fi) of 
their alleged equity of redemption filed the present 
suit to redeem tho property Held that as tho 
rajmama given by B contained no reservation and aa 
it was accompanied by a transfer of possession it had 
the effect of a conveyance of all the mortgagor s 
rights to tho mortgagee It operated to extinguish 
the equity of redemption notwithstanding any 
misconception or ignorance on As part of his rights 
as mortgagor \ iaavtr Sakharaji Thatae. r 
Lashinath Bapu Shankar 

[LL R, 11 Bottu 174 

. 8 22 

See Plaint — Amendment op Plaint 

[LL.IL OBom. 358 


Illegal Contracts 1662 

(a) Generally 1662 

(l) Aoainst Public Policy 1670 

(e) COMPOUNDING CRIMINAL OpJENCES 1678 
(if) Illegal Ce»se3 1681 

See Act XL op 1858 s 18 


[I L IL 2 AIL 902 
See Bengal Tenancy Act s 29 

[LLK 24 Calc 895 
See Champerty L L. R. 11 AIL 53 
See Contract— Alteration op Con 
tracts— Alteration by Coubt 

[LL.lt 11 ALL 118 
See Contract— W aoerino Conte acts 

[I L R 6 AIL 443 
ILB 9 Bom 358 
See Executor LL R, 22 Calc 14 
See Injunction— Under Civil Pbocb 
dubb Code I LB 9 All 407 
See Tight op Occupancy — Tbanspeb op 
Eight LL E,7 All 611 878 

ILLEGAL CONTRACTS 

(o) Generally 

J * — Contract roxd ce contrary 

to late — Aqreement partly to id ami partly valid 
— t\hen tho void part of an agreement fan be 
prorcrly separated from the rest the latter does net 
become invalit bnt where the parties themselves 
treat debts — void as well as valid— as a lump sum 
the Court will regard the contract as an integral one 
and wholly void upon which neither the principal 
nor the sureties can be sued. Pavlatsjncj r Pandit 
P L R 0 Bom 17 
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DIGEST OF CASES 


CONTRACT ACT (IX OF lB72)~conhn«ed 
ILLEGAL COL TRACIS— confmuetf 


2 Contract lei ire tn broken 

to divide profit) — A contract between two brokers 
to dmdo the profits of a transacti m is not an illegal 
contract and an action to enforce it is therefore 
maintainable SoiLii r Bianrn Dm 

[lAgrfl 269 

3 ■ — Contract in consideration 

that person tctll give evidence tn civil tutl — toid 
contract — Conttdcrafton — A contract to pay money 
upon the consideration that the plaintiff would give 
evidence »n a cml suit on behalf of the defendant 
cannot be enforced. Such a contract n cither for 
true evidence and then thero is no consult, rati m or 
for favourable evidence either true or false nml then 
tho consideration is hck us. Semite — If tlie con 
eulcrntion lmd been the plaintiff s promiso not to 
evade process that would still be no consideration for 
the defendant s undertaking Sasuannau Curni r 
ItAitAsAjnr Chetti 4 Mad 7 

4. ■■■ Contract illegal and firm 

dtilenl at against third parties hut enforceable he 
tween the parties to it — A contract between several 
persons to make separate tenders to Government and 
that whoever should obtain a contract from Govern 
ment should share the profits with the otliora although 
fraudulent towards the Government will be enforced 
against any of such perams at the suit of any one of 
thim who may have made tho tender ra purananco 
of the contract Ibseb Chundba Ghosk v 
Eiioobun Moniw Banebjee Bourke O C 313 


G Agreement to join Somaj 

— A suit brought to enforce a penalty for breach of 
an agreement by which the defendant contracted to 
30 m a certain Somaj of which the plaintiffs were mem 
bers and agreed that he would not without tho 
plaintiffs permission leave the community or join 
any other it was held must be dismissed tho contract 
not being one capable of being enforced in a Court of 
law Nitai Shaha r Shubal Shah a 

[2BL,R,SN 4 10W JL, 340 

0 Contract made bt/ com 

pang before Registration Act SIX of 1857 s 2 — 
In a suit filed on the 28th of April I860 and brought 
by a joint stock company after registration to 
recover damages for breach of a contract uudo with 
the defendants before registration — Held (by 
Couch C J and Aenould j affirming on appeal 
the decree of Sabgent J) that the contract was 
illegal under g 2 of Act XIX of 18o7 and that tho 
plaintiffs could not sue upon it Gujebat Trading 
Company v Tbikamji \ eiji 3 Bom. O C 46 


Contract made bg • 


pang before Registration Act XIX of 1857 s 2 — 
In a suit brought by a transferee of shares iu a joint 
stock banking company formed after the passing of 
•Act VII of 18G0 and neither incorporated nor regia 
tered when the plaint was filed, to compel the direc 
ton trustees and public officers of the company to 
give up the share certificates which had come into 
the possession of the bank or to pay damages to the 
pHintiff Held (by CotfCH C J and &ABOENT J 
affirming on appeal tho decree of Ant-ot7U> J ) that 


( 1C« ) 

CONTRACT ACT (IX OF 1872)-WJrf>»*^ 
ILLEGAL CONTRACTS— coirfn**^ 
the company being illegal under i ^ 

!So7 the suit was not nuintmnable. 

Sobabji v Cama 3 Bom O C,lo° 

8 Payment in consideration 

of releasing person from prison —The ^2 <i e 
husband being in jail the plaintiff •"”*[ . .v f!r 

defendants to pay them B50 in coMiderati H 
obtaining her husband e release which tbej 
they could do. She accordingly pa' 

In an action f r breach of contract 
action would not lie as tho contract wa 
one Iuotima Ackat B 460 

[0B I* IL, Ap > 38 I»w “ ,lw 

0 Contract to 

favourable assessment bg means not S a \t . 

written agnemeut the defendant iu con8 ‘ , b(31I , 

a sum of money received by him F^^X* 
a more favourable assessment up in 
in respect of waste and cultn ated lands wlt 
of failure to repay the amount received. tLa6 

recover the amo int pud to tho deftndan ■ . 

lt« «. ». ,.tuW bj »« Jj JS 

At i ter If it appeared upon the face ot WT £ 0 f 

if it were established by ’evidence 
written agreement that the arrange mfsjis & 
defendant should use corrujt or illega* wh|fll tl 
improperly isercise any personal acrvsnt 

possessed or prr fi sat'd to possess orf P jmK 
I ICDABKUTIY MppAti t Nabata ^ 213 

bribe to 


30 Su>t 

Ameen —A civil suit docs not he to o (o mjko- 
p id to a Civil Court Ameen to I “ d “" ” Dtrrr r 

a favourable report Gooui* Ctf ^ 0 w R, 235 
Janokee aU'iiat* 

11. — Contract not „,tm 

— Agreement — Consideration —By ol 

ment duly r gutered, a P£ eed 0 f his r> hts ln 
the recognition by his two brothers ^ tcc brother 
the joint and undivided property of t elcf pt to 

not to sell transfer or mortgage his ■ s *»]*«■ 

them and should he desire to dls P°!° °Z rwcb of tbm 
of it to them for a certain sum I e of hi* 

agreement he gave a usufructuary fB f,irce the 
share to L Held m * and that tho 

mortgage that the agreement was t a 
mortgngc was bad against T* j AJJ- 613 

Chand r Tobi Lal ** ** [(1 , e if 

12 — -Agreement f°r T ^ llla li 

attached Property— Contract Act # J nt d 

of fact -h\ here the property of » 3“ - []jlBJ ed t® 
tS bn» .It, W >■ Si nn » 

he due under a decree decree -f > * 

included interest not flwuided by tb« a (be 

that an agreement whereby the d W* by 

release of lus property 011 °J 

instalments the ent.ro amount ^clmmcu f t t 

the interest was not Z'J that tW ■“ 

e 23 of the Indian Contract A ^^t th* 

taken belief of the 1«£" 
interest fould U J , W 'ffJfJgSS the 
tion was not a mistake of fact rend 6 
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DICEbT OF CASES 
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CONTRACT ACT (EX Op 1872 )— continued 
ILL EG VL CONTRACTS — continued 
voidable nndor s. "0 of that Act Seth Goecl 
Dab G opal Das r McbU 

[LLR 3 calc. 602 3CL.E 15Q 
LR BI A 78 

13 — . Agree riefil to become 

surety for good behaviour on amount of security 
being depot ted inth surely — Illegal connderat on 
—J Old assessment — Soil to recover depot t — P 
w&a required by the Magistrate under the C«-de 
ef Criminal Procedure to furnish two sureties who 
ehonld be responsible for his good behaviour each in 
a certain sum. S n'weeJ to beef roe a surety on c n 
dition that F would depcait with him the amount 
of the security F made the deposit and S became 
a surety The pen A ior which S was responsible 
for Ft good conduct having expired without F com 
putting any act to forfeit the security and S refusing 
to return the deposit Pined S to ricjver the deposit 
Meld that a« the consideration for the agreement 
defeated the object of tbe law the consideration 
was unlawful and F was not entitled to relief 
Fateh Sxyon r Sabwaj. SnroH 

[ILS, 1 All 151 
14, — — - Champerty and mant/e 

nance— Alignment of chose «n action— Illegal 
contiderat on — A loni fide purchase of a share m a 
dam about to be enforced by a snit is n >t void under 
«. 23 of the Indian Contract Act and a BUit may 
After such purchase be properly brought by the 
vendee and venders as co-plaintiffs A and B having 
a claim against C for H13 <W9 3 but not being in 
circumstances themselves to institute a suit for its 
enforcement » Id fourteen annas or fourteen *u 
teentbs of their claim to 2* for fit 000 and a suit 
was then instituted by A S and D against C C 
leaded that the sale to V was void under s 23 of the 
udian Contract Act and that A and B could not sue 
for two anna* only of their entire claim Held that 
the sale to D was not void that the suit was properly 
framed and that even if the sale had been void the 
su t by A And B was not 1 able to dismissal AbdOOl 
Hakim e Dodbba Pkosbad Babebjbe 

[IL.E 6 Calc. 4 

15 Sale made to defeat ese 

cation of decree — There is nothing in ss. 23 and 24 of 
the Indian Contract Act (IV of 187-) to aupp rt the 
opinion that a sole made with the view of d t eating a 
pr bable execution is a sale with fraudulent and 
unlawful object and therefore void within the mean 
ing of those sections Rajan IIabji i Ardesjue 
Uoasrc 3i SYadia I.L E. 4 Bom, 70 

10 - . . - - Government ferry — Lease 

—Ben Beg VI of 1819 — Illegality of contract — 
AT took a lease for three years of a Government ft rry 
and covenanted with the Magistrate who granted tbo 
lease not to underlet or assign the lens with lit 
leave or license of the Magistrate 31 subs qnently 
admitted B as his partner to star with him equally 
in the 1 rofits to be derived fn.ni the lease Meld th it 
«uch jartnmhip was not voil ly reason if tbo 
covenant not to underlet or assi 0 u the 1 use & A 


CONTRACT ACT (IX OF 1872) -continue f 
ILLEGAL CONTRACTS — continued 
bo 119 of 1783 decided on the 1st August 1872 
overruled Gapbi Shankar v Mdmtaz All Khan 
[ILE 2 All 4H 

17 — ■ ■ — ■ — — Contract entered snto »« 

violation of the law — Partnership — Illegal 

partnership — Right of partner to sue for a 
share — Able an Act (Bombay Act V of 1878 } 
s da — Breach of license — Penalty —A contract en- 
tered into for the purpos or with the necessary 
effect of defeating a statute will^iot he enforced 
or recognized by the Courts at any rate where both 
parties stand «n pan delicto A and Jl took a liquor 
contract from tbe Government By the terms of 
their license they were forbidden to take a partner 
and under s 45 of the Bombay Abkan Act (V of 
1878) they w ere liable to a penalty of B100 for a 
breach of their license C entered into partnership 
with A and B with full knowledge of tho conditions 
of the licensi and afterwards filed a suit for an ac 
count of the partnership transa tions Meld that 
C was not entitled to any relief having entered into 
the partnership m direct Violation of the law IIOR 
mabji Motadhai e Pestanji Dbanjibhai 

[I L.R 12 Bom. 422 

18 Excise Act XXII of 

1831 < 42 — Zicet«« — ■Su? lease— Breach of condi 
lions— Consideration forbidden by lam — Immoral 
consideration — Consideration opposed to public 
policy — Tho plaintiff obtained from the excise an the 
ntiesa licenso to manufacture and sell country liquor 
such license containing a condition against sub let 
ting the benefits of the license By s 42 of the Er 
cisc Act (EAII of 1881) the violation of any eondi 
tion of » license granted under the Act is made a 
punishable offence Tbe plaintiff sub let tbe licenso 
to defe dants who on the 6th of September 1884 
executed an agreement to pay to the plaintiff a cer 
tain snrn of money in which was included the earn 
of R1 500 which the defendants had undertaken 
to pay to plaintiff as rent reserved on tho sub lease 
The plaintiff instituted a suit for recovery of the 
amount due to him on the agreement and it was de* 
creed by the Court of first instance but dismissed 
by the lower Appellate Court, On second appeal the 
plstaldl ooateedod ox tbe authority of Gears Mere 
kar v Mumta Alt Khan I L E 2 All 411 that 
his suit bad been wrongly dismissed Held that 
the sub letting of * license to manufacture and sell 
country bqnor having been made punishable as an 
off nee is to be deemed as an act contrary to law 
within the meaning of a 23 of the Contrae \ *t (IE 
of 1S72) and the claim to recover money duo on 
such sub lease was therefore not enfbrc ble in a 
Court of Justice Gann S/ anLar v Mumta Alt 
I L B 2 All 411 distinguished. Debi Prasad 
v RtJP RAM LL fi 10 AIL, 577 

19 ■ ■ - Lease of a farm to retail 

opium at certain shops mad strict — Su lease of 
such shops ic thout tie Collector’s perm ttion — 
Opium Act (I of 2S“8) s 4— Buies made under 
Op ti m Act ss 43 44 4a and 52— E ght to re- 
cover advances made for an illegal purpose suite 
quenllj earned out — The plaintiff who held the 

3 H 
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DIGEST OF CASEs 
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CONTRACT ACT (IX OF 1872 Continued 
ILLEGAL COJ.TR ACTS— continued 
as the consideration for the making of that note 
by T Vi as the defendant a withdrawing his opposi 
tion m the Insolvent Court that that arrangement 
was brought about by plaintiff to secure to himself 
and defendant an undue share of the insolvent s pro- 
perty and was an arrangement contrary to the policy 
of the Insolvent Act and therefore void, Aoah 
CHAND t \ IEAII AGHAVAIX ClIETTI 

[3 Mad 172 

31 — ' ProAi Ji/my discharge of 

obligation attaching under decree of Court — A 
became surety for certain judgment debtors whoso 
property had been attached in execution of a decree 
but who had agreed with the decree holder to liqm 
date the amount of the decree by yearly instalments 
An agreement between A and the judgment-debtors 
contained the following conditions If any of the 
instalments bo paid by the said A the obligors shall 
not be nt liberty to liquidate tho remaining instil 
ments either from their own funds or by borrowing 
nnney but that A shall continue to pay the instal 
ments as they fall due and shall hold possession of 
the estate Tho judgment debtors afterwards satis 
fied tli decree m full. Held in a suit against them 
bj A tliat the abo\ e condition was void as contrary 
to public policy as it prohibited the discharge of an 
obligation which by decree of Court the judgment 
debtors were ordered to pay Law Munee r Pyao 
but Doobey IN W 137 Ed. 1873 220 

32 Agreement to officiate as 

patil — Illegal contract as opposed to public po 
it cy — Act XI of 1843 — An agreement between two 
members of a patil famity that they are to officiate in 
turns is not illegal as being opposed to public policy 
The Court will not however compel the actual patil 
to vacate effice under such an agreement as long as 
his appointment undeT Act XI of 1843 is unrevoked 
4 aku valad Rah Patil r Tand valad Maiji 
Patil 0 Bom., A C 243 

33 Agreement to remunerate 

lafctl proportionately to the amount recovered— | 
Public pol cy — Quit re — Whether a special agree- 
ment entered into by the agent of a Hindu widow act ; 
mg on behalf of a minor under which the vakil in | 
an appeal he was conducting for her was to receive 
for bis services a stated fee and in case of success a 
further reward proportional to the amount recovered 
was one which tho Court would enforce RAO Saiizb 

\ N Mahdlik t Kamaljabai Saheb Nimbalkar 

[10 Bom. 23 

See per Westeopp C J et Vdcayax Taohu 
natii t Gbeat Ink as Pesdtsula Railway Com 
past 7 Bom. O C 118 

34. — Unlawful cons deration 

— Illegal contract — The defendant with the ex 
pressed intention of benefiting the judgment debtor 
and of thwarting the judgment creditor against 
i Loro 1 e had a grudge and for whom he entertained 
ill feeling entered into a contract with a pleader of 
the Court in which tho decree 1 ad been obtained to 
jay him RoO if he could get the case which was 
decreed dismissed struck off or anyhow rejected 


CONTRACT ACT (IX OF 1872)-«af»i*^ 
ILLEGAL CONTRACTS— cos 
from the file of the Court. Held that the contract 
was one against public policy and could not be 
enforced. IUmaydas Bakebjee r HabolalSbibi 
[1B.L B S N 10 10 WR 

35 Contract of partnership 

with overseer in Public Works Rr/drtwr'i- 
Fraud — Where an overseer m the Public norl 
Department who is prohibited by the rule* of »* 
office from entering into any trade or contracts * 
that Department enters into an agreement of P* 
ncrship for carrying on business under contract w» 
the Department such agreement is a fraud upon 
public and is therefore one which a Court of Jo 
ought to treat as an absolute nullity *- 0AB 
Psbshad Rot r Bhoia Xath Baser! e*. ^ ^ 

33 JlWmM. Cmn* 

validate Public policy — Hindu late A , . 
entered into by Hindus living m Assam by *W»* 
is agreed that upon the happemngof a ccrtal *. 
a marriage i. to become null and void is «» M % 
the policy of the law and a suit cannot bc> 
upon it Sitaram r AnEEREs HEKBAUrrn 

[UBLIU120 20WB» 

37 Contract hP%‘°* % 

license letting house or shop 

II of lSG6-Contract against public B 

intention of Bengal Act II of 1866 i* th» P inJ 
who has the license shall iec P. tbe ,hop or 

have the management and control J” J wj, he Jit* 
place of entertainment A contract by , 
tho shop and the use of the license 
’•ccciving rent is coutrary to the P*M*7 ® w}uc h is 
and comes within the rule that a c ° nt * t j, c eo 
illegal or is contrary to public P* 4 *®? CHrTO ss 
forced Judoovath Sbaila r b™^R, 259 

Shaha , . n, 

38 Husband and vj/j gf 

vorce — Promise of marriage —In e0 _‘ married 
advances of money made by lv to fn ]>r to 
woman (both being of tbe Kunbi cn ) , njb , n j, Y 
enable her to obtain a divorce from * 

promised to marry N as soon as she rfr the sd 
divorce A subsequently sued - tn. f >r ll ! 
vances Held that the a-rccmtTft - uabani ] 
object the divorce of the defendant from 

and her marriage with the plain gull * 

mor„ ai llmto vorf “‘| 0O .153 

59 - Asrttmen , t -^eeed »«"" 

consideration of staying crimiewdP j U sbruib T *’ 

Plaintiff sued to recover from dcfcndanM ^ai-nt 

R2 000 with interest on a £*“, ?£, S 0tb 
B granted to him by one H O 4 ‘ mlssW y n ** 
ber 1870 transferring to Pj^i 4 ^ B J\ s „d 
A for 1125 000 executed by Brs ^ rf the 
defendants to the aforesaid XU » 
mediators in conjunction with one ’ & { 

of family property beta ecu pl»' D ‘f by 

and others agreeing to pay over be in. 

ssass-jsssB?®- •— * 
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CONTRACT ACT (Vt OF 1872>-cw»fi»™«f 
ILLEutL uATlUCTa— wstsaanf 
fatnilv I r jv nv in 1 «»»« nil femUntB The 
d f mhvit nt itt 1 th xecuti n ly them f the 
ilx-tm t f> h^oOOO t b i id by them t»jWm 
tiff i \ an 1 1 1 i ied tint it was pua w 6 nsid r» 
ti n t tie withdrawal cf a cnniwal ir accuti n 
r if ii t tl at tU re asisoe »# 1 rati n at all an 1 
that, at th time f it* execution by them there was 
n cl ] ot r qaesti n between tl uu ami plaintiff ns 
t a part it > 4i f family {r perty wlucl I ml Inn 
d fi it ly « tit t 1 ly the Civil C art at ‘-al m in 
Oncinal ^uit \ « f and f the d -cree »n 

with th df n Suits ha I ret mil H13 00 and 
odd f t m the plaintiff Tho\ denied any dnisi n f 
family I n pirty bi median n a» »1» tl »t they 
A~T 1 1 JV3.J 000 n arc out f family pr perty 
in the tr p sscssi n also the vahlity of \ and that it 
was 1 gaily but Im* upon th m The C urt of first 
ills acre f und (t) that a parti tun of family property 
was <(T ct<d ly moduli a ami the 1 tument A w»i 
rxicuUil to the mediat rs by defendants on aec ant of 
family property in defendant* puss asion (2) that V 
was slid in law and Imdrag u defendants and 
pace judgment for plaintiff f r the amount sued 
i r Upon appeal by the first defendant — Meld by 
th Kh.1i (- art that as the d<ere« in original suit 
Ji 2 of 1SC6 (finally dispose? of in appeal by tbe 
High O urt) settled all the rights of the parties and 
am nt, other mattir* the question of this alleged 
concealment or theft which the Court f nnd tho 
p« sent plaintiff to bare falsely asserted there was 
here th refore no rea duties or it* tncerto nor 
could either party believe that there was such The 
final judgment of a competent Court ui a suit to 
which the plaintiff was a party had determined the 
matter That on the fset* of the case it seemed 
impossible to d mht that the noto was executed a a a 
consideration for getting rid of the ci inuual proceed 
wigs and that as saeb a c nsidcrati n is n t only 
null but vici us the d«cree|of the Civil Judge should : 
he reversed. J,amamvaya Gavkua* r kttaaa 
Gacndah 7 Mad. 200 

6 e PiTDisnaas Kkibubek c kABAunuT Ron 
nuvja Kaacr 7 Mad. 378 

40 Contract not enforceable 

relating to toe at and religious cuttomi — Public 
pol cy — A Court cann t take notice of an agreement 
(eg in the way of awarding damages for breach 
thereof; which has reference to social and religious 
customs and which cannot be enforced by a Civil 
Court An agreement between members of different 
Soroaje* to has c social intercourse with each other 
and to intermarry is not opposed to public policy 
but rather in accordance therewith Hus os ATM 
Patti a r Isnro Pabamabics: 22 W H 817 

41 .... Transaction def« aitng 

Qoxtrmne t r gbt of escheat Contract Act t 65 — 
Spec fell h /Art t 35 — Where the plaintiff and 
her mother executed *« favour of the d fen taut a 
d jcument which pnrjxrted to divest the plaintiff 
and her mother of the entire pr perty of the >13 m 
of wl ich they were the s le pr pnetors and tj res 
it ut the defendant in coiisidcrattoR of his prom is 
m 0 tou arry and raise up heirs to the illom and to 


CONTRACT ACT (IX OP 1872) -ronf M ti 
ILLRG \L CONTRhCT b-co»tt*«ed 
maintain the plaintiff and her m iher till death — 
K M ly lavra J that the d cumeut aimed at 
defeating tbe of escheat if the Government 

an 1 th transact! n was against public policy with 
refer nee to the decision in Curu/t I encata Karat* 
appa tease B Aloore i I 4 600 but tbit the plain 
tiff b mg n par del cl a with the defendant could 
nr t re res rr the property Held by lUNDMlBLET J 
that as no cl urn was made by the Cr wn It was n t 
nccfsasry t > d cido us to rights w Inch may or may 
not b c! umed by the Crown ami that U plaintiff 
and her ill ther were not as appircntly they were 
nut in the p siti n of ordinary Hindu wil w » tlura 
w is nothing op|> srd to public p hey m their ihspos 
lag of the property as being tho list owners and 
competent to dup sa of it aba lately Tamaka 
Shebju SirnuBi Aspa-sjasou; r Mabavat \ a no 
DBTAW NAltBTOBIPAD k I L.R 3 Mild. 216 


perty — M ndu law— Public poll u —There S« 
nothing in Hindu law which makes illegal an agree 
ment entered ento by expsctwiU to dm Is * nnrtl 
cular property rn « certain wiv on tho happening of 
a particular contingency *,or is such mute ru men t 
contrary to public policy tTetbered v U efkerrd 
3 Aim M3 IParKood v Tooke 3 Jjg jr . , 
v 71 Adefl S tm 634 fi Slowed Itau blliv'livi 
Bison V PflATAO SlSOH 

[L L R. 8 Calc 138 lOOLR qq 

: Contract™ tonn l nt)nA 


43 


•no t-aatracltn tonsil rat, n » 

of marriage— Public polity —Where a Hindu e l 
trading a second marriage agreed to confer ,» .s’ 
party whoso sister was to be his aeconl wjf, “ 
tulukh which was to be earned out of hi, date 
and until it was carved out to make a j t » r i v ® 
meat of a fixed sum -Meld that the undiruLL 
was for ample coniidcTation and was n 1 1 pw ■ I < 
public policy Laixxix Movee Dobsbr , k 1, 
ifoncs Sison sew * 0 '"* 


^ ^ J ! CORfrocf to g lre tn 

^aoe-Cont, deration money Suit for o / 

Ptble policy —The defendant la conti J, rat" n of 
H100 promised to give his minor dnugUre 
^"“5® t0 J** P'a'otiff , the defendant f a i|„i {“ 
fulfil his partof the promise and tho plaintiff 
a suit to recover the m/.n«y paid aj 
the promise Meld that such & suit wonlt ii 
Jogetaar Ckuelerbultg r Punch Con-rt Cb v t. 
butty 5B L Jl 335,14 77 JR l5i 
Quart — Whether the Court could have tnf Urf o* 
payment of tho »100 to the father of the 
against the pereon engaging t> marry tha T« 
Bam Chattd biv r Aukaito Srv " 1,T 

P 10 Calc 1061 
45 T " Znhttf tcont Urol, 

Carriage Ircioge agreement -PUmtiff a-re! , , 
pTe hi* daughter in marriage to defendants 
in consideration of a payment cf ItlQo Ti . 
alleged that the money w S . to be a dowry tr MM 4 
ment fer the bnde H20(l were paid andd.^V* 
executed a bond for the balance Tj ie ££*£*** 
, tree la the asura f ra The pU.ntdf 
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CONTRACT ACT (IX OP 1872 9-eontimud 
ILLEGAL CONTRACTS — continued 
tlie bond Held the consideration for the bond was 
not unlawful nor was the contract illegal os being 
one contrary to public policy under t 23 of the 
Contract Act ViavAvATHAJf p Samtuthav 

[ILE 13 Mad., 83 

40 — Contract for marriage— 

Consideration Suit for return of— Marriage 
brolcage — 'The plaintiff sued to recover the value of 
certain ornaments which lie had presented to the 
defendant s daughter on his agreeing to many her to 
plaintiff a brother The plaintiff alleged that the 
defendant broke the agreement and gave his daughter 
in marriage to another person He therefore asked 
tor the restoration of the ornaments but the defen 
dant refused to return them hence the present suit. 
Held that the suit was maintainable there being 
nothing in the plaintiff s claim which was either 
against morality or public policy Rambhat r 
lisisiAXA 1L R , 16 Bom , 673 

' — Illegal agreement— 

Agreement against pnlhc policy— Guardian and 
nard— Agreement for marriage ly « guardian ta 
give a ward in marriage on payment of a sum 
of money — The plaintiff stated as her cause of 
action that a young girl had been left in her charge 
and had been maintained by her for a number of 
years that in J anuary 1868 arrangements had been 
made with a Bhatu to get this girl married and that 
she (the plaintiff) was to receivo £12 600 on the 
marriage that the defendant had also agreed to pay 
her (tbo plaintiff) R2 000 if she Would give the girl 
to him in marriage and that before tho marriage 
ceremony could bo performed the defendant had 
anducod the girl to quit the plaintiff’s house for 
immoral purposes She claimed R2 500 as damages 
Held that the alleged agreement on which the 
suit was brought was immoral and against public 
policy aud that the action was not maintainable 
UULARI p VALLABPAS PbAOJI 

[I LH 13 Bom , 126 

— Agreement to procure 

marriage «n consideration of a money payment— 
Marriage brolcage— Illegal agreement— P ublxc 
W _: U e defendant was the eldest of three 
Brothers whoso mother on her marriage had been put 
out of the Lovana caste for having mamed a man 
belonging to a different caste. The defendant was 
ann us that he and his brothers should be re 
admitted to the caste and in 1864 he entered into an 
agreement with the plaintiff who was at that time 
one of the setias of the caste whereby the latter 
agreed to proenre the admission of the plaintiff and 
bis bothers and get them mamed to girls belonging 
i C V te . In cons,dcratlon ^ these sen ices 
115 onn ‘V \ wa3 t0 ** lhe P ,alntl2 the sum of 
w hich sum was to become due on the 
m?Wf fe the f ^f e dtfc , n ? a ? 1 8 yoo"Kwt brother to a 
caste uten..l^i\ a ? d to be “P ende <* in purchasing 
K W be kc Pt for the use of 

m<LThll J?' 8 ,P ,a, » t,fr Alleged that part of this 
PA'J to him and that on the 
mmage of the defendant s youngest brother m 1850 


CONTRACT ACT (IX OP lffl2y-eonlmeJ 
ILLEGAL COMB 4.CTS — continued 
he had demanded payment of the balance (rr 
H3 149) which the defendant had not pud. H* 
now sued to recover this balance Held that the 
contract sued ou ra so far as it promised a mosey 
payment for tho negotiations of a mama a by 
a third party was immoral and contrary to public 
policy PiTAiniEB itATAKsr r 'Jaojttab Hamiu 
J [X1H.13 Bom. 131 

49 Agreement to free*" 

marriage — Marriage brolcage contract —- ***** 
laic —An agreement to assist a Hindu for rewsr 
in procuring a wife is TOid as being contrary M 
public policy \ AITHrANATHAM e Gakoibazo 

[LL.R,17Mad,0 

60 Contract to pay moseg 

to a father for guing his child in ma ^f‘ JT 
Public policy —A contract which entitles a fstlier 
be paid money »n consideration of giving *n» 
or daughter in marriage is against public phey 
cannot be enforced m a Court of M"’ 

ISUTAB p FCICHAND CHITACtAY fi r a 

JXIi It , 22 Bom., 

51 Assignment of chose 

action Validity of— Void contract-TransjtrJ 

mortgage bond for valuable eoiwiAw*' 
assignment of a mortgage-bond for a fv n 

sideratinn is not void under 8 23 of the , . 

tract Act (IX of 1872) as being opposed ‘o 
policy KeTAL \ A VITAL I t^FA^m 1 42 

62 — Agreement oppose* 

public policy —For tho purpose of mec . w 
expenses of a suit for possession of 
perty the plaintiff who was m straitened 
stances agreed with the defendant that th ^ 
consideration of paying such etpens s ^ 

Court of first instance up to the JJ' n( 

should have half the property and h»“ *access< 
profits with all his costs in the event , the 
lhe suit was brought and was condni: 
plaintiff and the defendant jointly . * ni Unt 

by tho High Court on appeal and the- 
obtained possession of half the prop® J. on tbs 
plamtiff sued to recover possession of tn T0 [l 
ground that the agreement was lljc by the 
It appeared that the amount actually P® ^ 
defendant m the former litigation w*» ( I o«t 

that if that suit had failed ho wcnU J ^ tta 
about Iteoo It was found that the jj tl j 
half share of the property was abont t . f jier* 
that the agreement was unfair unrea ,«„o th* 
tionate and contrary to public poll J ^ jg ) 
meaning of s 23 of the ContrsetAct (1 » 

and that tho plaintiff was entitled to recl^ „ 
sioa of the land m suit on payment I P j )rB , ( 
for tho advances made by the defendan #an jin 
litigation with interest at 12 P* r M !J 67 
Chun »i Knar \ Pup Singh 1 * ? t r B >> 
and Zoic InJar S.ngh y P"P % V* j an*** 

All 113 ref rred to HcsAnr BA*ns“ a[u l.8 
Hpsaiy *• * R 1 
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CONTRACT ACT (IX OP I872)-eoirtiiivc/ J 

ILIEGVL CONTRVtfW f i ! 

53 ___ Beat M/I/// /'■“’» ! 

— JlftfX c Proitti an of —ink yt v - lb 

B-ngal Excise Act of 18/S m » t »n \ t frsui 1 
*t ly lor the prwtecti m of the revsnw I at is i of , 
embracing other important obj its «f public policy 
as well An agreement there/ i £ i tin sale of t 
fermented liquor* entered into by a person who Las 
n t obtained * license under that Vet is 'Old and j 
cannot be rccorered on BoiSTtro Cnca'e 'Vacw r 
V\ oovu Ciicrk &ey Z. la R. 16 Calc 436 

54 , — Breach efcandthot nltate 

— Illegal contract— Bombay T lit Art ( Jtom let 
III of 1973 J t 10— Bombay Toll i ttAientng 
A t (Bombay Act rofffll) t 2 —Lo lev s 10 f 
the T Us Act (B mbsy Act 111 of 18 o) (x Acmmeut 
leased fc pUmtiff the levy of t llj on certain ( 
<s siditi ns. One *f the cornlm hs »a ttiat 
llsi till elicntll not sublet tC t 11* with ut the | 
ptraitMi a of th* Ct Hector pn. 7 pclyabtaiaed Otc 
of tl c clause* f the lease pron (eJ that fra broach 
of any of the c ndrti ns of the lea* th C llict r 
nn„h impose a fine of rupee* two hundred The 
pUmtiS sublet the t H to the defendants with ut 
the permission of the Collect r and sued to rut ' tr a 
certain amount which the defendants promised to 
pay foe the sublease Ike defendants c ntcnkJ 
that the contras enti n of the condition i the le *. 
was illegal and opposed t i public p hey tliat tier 
tore the cintraet was void under » A3 rt the C u 
tract Vet and that the plaintiff ass n t entitled 
to recover the amount AT Id that the plaintiff was 
entitled to succeed. The atcc merit ti cutlet was 
not illegal <r opposed to public p hey m rely because 
*twa3 forbidden under a pecuniary penalty by con 
ditwns m the lease to the pkiutiff Ike penal 
consequences of the breach were limits l to the 
specific penalty and did cot make the contract void 
llKtKAKBUAI V HlEAIAIi IUHMfiJm fiUnVTAPt 

[tUL 24 Bom. 622 

55 Mortgage— Pre en yi ton 

— Coxenant la gixe mortgagee r gf t of pre e nptton 
— An agreement by the mortgagor to give the 
jsortga eo a preference of pre emptmn in case of 
toU i* not contrary to public policy and may be 
enforced against a purchaser with notice of the 
covenant Hints Rue r Janos trout Ga« 

[2C WN 575 

50 Contract relat »g to 

purchase of land toifim tue rcle ly a potnart — 
A W P Land Tie eaus Act MX of 16-3 > 2o7 
— A contract entered into by is pat nan for the 
purchase for hi* benefit of laud situated within hi* 
circle U a contract which is c-ppesed to public policy 
even though it may nit be rendered vci t by the rul a 
framed by the Board of Revenue for the guidance of 
pitw axis buuu Lax t Cutuzt Lai. 

(LI* R. 22 All 220 

67 — Champerty— Sptcvlahtt 

purchase — Agreement not op pa ted ta pvbi e pal cy 
—In » suit for land worth R2 300 the plaintiff 
cUtmftl undir a conveyance exccut d to him by 
defendant ho l *h ttly before suit in CttmJersttoa 


CONTRACT ACT (IX OP 1872)— con/<»«c ? 

ILLEC \h CONTRACTS — conftntietf 
cf 112 50 The pripi rty had prev musly belonged to 
the father s mce deceased of the first defendants 
v'lfi and hi r *wter d fondant ko S Shortly afta 
the father a death a suit foi maintenance was 
by ugbt by Jjis sister in law against hi* widow and 
ti-o daughters ia which th* then defendants alleged 
that the property now m question had been given 
by him to the wife of the plaintiff * vendor and the 
Court recorded a finding that the gift was i akd 
XT eld that the plaintiff a purchase which was found 
by the District Judge tube though notacliampertous 
transaction one of » v tty speculative ehamtei was 
not void a* being contrary to public policy Qopal 
liamchnndra v Gangaram Ann ndishet I Z B 
U Bom 72 followed Rauakwi Astakga.* r 
IS aha? aha VtssnuAB I I> R 18 Mod. 374 


68 Sail on clear executed 

by priest of J1 nrfn idol — Cons deration — Big? t to 
succeed to office of prutt — In a suit on an clrar 
p-Aoeuted by the priest of no idol for recovery of 
arrears of maintenance and for a declaration that the 
ill ucy doe w as realisable from the surplus of the 
ebarai (offering to the id 1) and recoverable from 
the defendants successor* in ofhcc — Held there 
having been at the date of tbe ekrar a bond fide 
d sputc u* ta the right to succeed to the office of 
priest theio was consideration for tbe contract 
and the contract m the circumstances of the pre. 
sent case was not opposed to public policy Milts 
v \tit> Zent and Alford j Bitate Co L It 32 Ch 
X> 266 ref rredt Parson v Thompson 1 H £l 
622 Waldo v Martin 4 B % C Bit Jvogv.r 
noth Boj Ckondhry r Pi then Perpad Sun,, „ 

7 W It 2 r 6 Darya Riii \ Chanchal Jlnm 
t L B 4 AH 84 haraumma Tl aiha Acharua 
i Jnantha Bf alter I L B 4 3Iad 39 Buppa 
(Jurulcal v Dorasam Oun ial I L B 6 Mat 
76 Vurmah l alia v Ban Burma ICttnln JLutto 
1 L B 1 Had 23o distinguished 3/aacAar/n 
v Pransia ib 0 r I L B G £ m S03 an! 5 t a 
mm? T at v S, lara a Ganesk 6 Bom JT C 2 0 
referred to GlEmvTYP Davta Jjia r q is ,. 
Jakuyu Datta Jua LX. B 23 Calc. 045 


(c) Coirrourorvo Canny At OrervcEj 

o9 — Contract eompoundmg «. 

— V contract compoundme »a assault is not 
JW “? l « qrf .p™. The feet of ta. 
the defendants being 'dakonwdans does not Affect the 
principle of this d cision llornoosivirn Bvy “ 
Wi Tor 6WIISCC ReC 18 

60 - — Contract to pay ntonei, 

oansifjratio . of forego *g a C r min pnstecutJyZ 
A contract to pay money in consul eratim of torc~ ( „ na 
a cramnal ywecctttton in eppesed to public *g£? 
Vnd will act be enfowed The ettunlcrutioa i a Z* 
port the promise m such a contract u a vinous 3 
Sideration. Xeir v Zeenan 6 Q B 3o$ 

J" a PT ea 3 Q R 671 cbterred upon. Kass», 
CnEtxt v CubEoxs w Er r 3MfiiL, l87 

61 Rare./, oi of deed of,^l 

i c4*«idrra/isn of ahlam,*? f rem 


i 
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CONTRACT ACT (IX OP 1872) -continued 
ILLEGAI CONTRACTS — continued 
proceedings — IV here the defendant agreed to execute 
a Itflmlj of certain lands in favour of plaintiff m 
consideration of the lattir’a abstaining from taking 
criminal proceedings against the former with respect 
to an offence which is com poun liable — Held that 
the contract could not be regarded as forbidden by 
law or as against public policy and that it might 
he eaforced Aunt Khan c Auie Jan 

[3 C W N, 6 

P” — - ■ — Consideration «» part 

illegal — Sitjltng a prosecution — Tho plaintiff 
clam ing to be entitled together with two of the 
def -ndants to the office of archaka of a temple sued 
in 1S8J ior a declaration of his title nnd for a drcla 
ration that an agreement entered into by them in 
1880 with the other defen dan ts was void as haling 
heen necuted under coercion and because port of the 
considerati n was tho withdrawal of o pending criminal 
charge of trespass and theft against them These 
averments were proved. Held that the agreement 
was vi id although the withdrawal of tho criminal 
proceedings f gmed part only of the consideration for 
it ShlBA'iQACSAKUB r Tam AS AMI Avyamjab 

CL L R., 18 Mad. 180 

G3 -■ Agreement to alstam 

from I rosecuting forgiving filse evidence — A Court 
cannot tako cognisance of a bargain to abstain from 
the prosecution of a person who has committed such 
an tffence as that of wilfully giving false evidence 
QnrtNc IUebisbey 

[3 N W 160 Agra P K Ed. 1874 262 

64. Compounding charge of 

fraudulent abstraction of documetU — /. iglish 
Common Laic rule — The plaintiff a resident of 
Pondicherry held a bond from one of ihe defendants 
(the second) for a certain sum of money This 
bond tho plaintiff charged the sanl defendant before 
the French legal authorities with having fraudulently 
abstracted fr m bis honsc m Pondicherry and ho 
obtained the arrest and extradition from the British 
territory of the second defendant os also of l»is 
brother the first defendant The latter on his way 
to Pondicherry met the plaintiff and a settlement of 
accounts took place The fifth sixth seventh and 
eighth defendants mad themselves liable by execut 
>ng the bond sued on for the sum found due to the 
plaintiff nnd took indemnity bonds to themselves 
from tho fir t defendant the consideration being the 
abetment of the plaintiff to discontinue further 
proceedings in the criminal charge The Court at 
Pondicherry sanctioned the agreement as a com 
promise by civil redress and suspended further pre 
cecdings in accordance with the law in force in the 
settlement Held that the contract was enforceable 
the facta of the case not showing the compromise to 
be in its nature prejudicial as being in contravention 
of public policy under the Government of British 
India or injurious to the good order and interests of 
society in regard to the admioi trstioa of public tastier 
English Comm n Law rule that c nfcrset* 
for thee impounding or suppression of criminal charges 
for uffoict* of a public nature are illegal and void 


CONTRACT ACT (IX OR lffl2)-eo«U*ttt 
ILI EC AB CONTRACTS— wn/miiftf 
lias no application to a contract for compoundin' lb» 
jrosccuti in of criminal proceedings for wi efface 
ngamst the municipal law of a foreign conntrv i 
rule of international law that the law of the pl«o 
& contract governs its validity is subject to the 3® ‘ 
fientnn that every State may Tifuso to entree a 
contract " lien it is for the fraudulent evasion cl 
lair or is injurious to its public institutions «r 
interests SnriU Fixlai * btmBAtA MWAU ^ 

65 ■ ■ Compounding chat# 


5 vompovnainy 

icrongful restraint— OJTence legally MP 0 *”?™' 
— Suit to recover consideration t 

criminally prosecuted by B for wrongful reM 
nnd he came to terms with B to pay h® f" r ““ 
draw al of the complaint or to deposit money J 
perty with C to be paid over to B on 
the case neeirding to B * P^'tinn of (ll 

and the Magistrate instead of allowing the 
draw, of the charge pnm.hed A „r 

that A could sue for the recovery of JW,, 
prope-y as the charge was not one out of w 
u cnl 1 1 arc been illegal for A to withdraw 
consent of the Magnate the offence > 

„ s ct .» »ot for B 

toop-. in tho CM Coort 33 

Ilnooitrr r Kenabait Lbbitosab * ' 


08 — JWrr 

compensation for criminal charge - ” Aj 0 ffaiec 

sure -Certain parties convicted of 1 # coW 
m order to avoid apprehension entercu in , 

promise with complainant who t f 

sum of m ney as costs and as -^^dmgly 
tho d sgrace he had suffered in ^ 0 { fssb 

transferred to him some property m ji^l 

Held that the transfer was net made «nu ^ ^ 
measure and they could not toe to * ^ 
[touch the offence was one in « aic ° . e jlsgu 


rbough the offence was one m vbKO M 
:auld not legally be admitted the <tto 


ate in admitting it tH8pin.wa» ^ M® 

, jp ht not to-offect the position of the g>™ R 413 
iee Bnxsn r Hiygoy 


67 • 


Contract based on eomto^ 

,1 o fence- Onus of f'oej j 
,ntmt should tbcdfends^ P' f 


Ult to enforce a contract * ho “ I * b pJ,ni nst,»» ° f 
hat the contract was 1 baaid upon tl » *£ nt|(f 
criminal comp amt against the P . u b y t»* 
ught have been of a “‘“Z.® .1 v °i J lt woa J' i 


ught have been of a nature not con o „ oa lJ b 

nd that the contract va. tbercfore vo.d^t^ 

>T him to ebon wbat was ^>0 PtnAB E * 

mplained of >> iTB S *Vl W R- 314 

.ant Bor 


08 — Money 

fence— Cans ng death ®^ , */r‘*Sving •red’". 1 
ippress a cnmmal prosecution I ^J 1|jn t, r ly 

ly caused the death of b to** ^‘ h- Jef ndsnt *» 
ud money to defendant ts£ 

; the nearest relative of th« 4 vraW , j * K 

part u. the proseentum , hoy * aJ 

„J as against mornhty aid P 


c 1*1 ) 


DIOStiT OF CliBs 


( m2 ) 


CONTRACT ACT (IX OF J 879) -cm./ me l 
1HH \h cnNTI \CT S — 
plaintiff v/t3 i t € i te*l t <u for the nitney <o 
paid Jetoo Uuuro r JIontjum Rakato 
1 (17 W R. 84 

08 — — Ayr* (fit ft! to seithdrai 

et rgr f If a \ of enn> nal t net — Lmlattfitl 
7 gre 1 — { id tons derat on ~~ Pit' l poll y — 
Th j la ii iff »o il the defendant f r po see u « o* 
s b »« s»d i ream a which be bad b uv Lt fw.va 
tbc latter Th 1 feu was that the aUc was made 
fo th i nrp i<c of rai ms m oey to b given t< eer 
tail th rd jarti im bribe to induce then) t? m'h 
Ora* a diarg f cnimnftl breath of trust whi b they 
had j refined against the difeudsut T?ie lower 
*ij polite C urt U M that the defence was bad on the 
mound tlut there was no evidence to *h » that the 
jdayatiSf v a» * pact? to rv tn any *» ay c b corned in 
the unlawful #gr< ni nt and g*>e the plaintiff a 
deer e lit d that the 1 cree v»s e« rrcct a* there 
was u null ace t> »h * either that the plaintiff 
knew of th a reemmt to snppr a» the mounal pr 
aocuti n r tint anj mm y had irten paid in pur 
stianre of aueh unlawful agreement I Asciilsro 
Slonao r Koiiasu CucfuEs UKCTriciuBjrs 

{1 J*B. 8 Calc 34 

70 — Crimmal breach of trust 

— C n «Serai on-~Cu*r*nte on contittoa of not 
foV Tip cr m nal pr retd ngs - C ;m; o unri »/ felony 
— a gave to the it dit r« of J1 a guarantee for the 
I ay mint of tn del t* doe to tlum by if \< a eoa»i 
dcr-vtiw f r thx guarantee th* credit n were to 
abstain ft m taking criminal proceedings again *t K 
f r inmmaJ breach of t-mst for fifteen days sad by 
implication wifi to abstain from taking uh pc 
ertdinga altogether if the rani debts were jud 
within that time Utli tlut »ucb ft guarantee 
c uM net be enf reed by the end tors, A nuu to 
wlvm a civil debt is dor nuy take securities fcr 
that «2cH from his dt It r even though the d bt 
anitf ut of a criminal Hence and he threatens to 
pro scent f r that IT nee provided lie loci tv * Vt 
c sidcrati a of such scour ties S^rcc u t to prose 
cute He must n t 1> rwever by stifling a pr aren 
ti n Vain a goaront e from third parties 
kustnwi tcisms r Unmu*' M rut 

[LL. Jk 11 Bom., 688 


(d) ItEBSAi Cebsbs 

71. Csti not authorised — 

Hen/ He/ TJX of 1*2$ t 3 cl t —A claim fir a 
c»s» or c lUrtun n’t avonci and sanrti aed at the 
time of settlement n r taken into account in filing 
the Given mrut jumsn* u illegal under cl 1 
» ) lice V H f 1822 and cmwrqu ntly uradim* 
sihle Hcbivmut An c Ssrr* Fan 1 Agra 333 

73 — Cere not authorised— 

Hen/ It'/ l II of 2S23 t 9 el I — Held that a 
suit substantially brought to pro re « rurht t) lallret 
tt»aes n t authorised unis* the pron i us of cl V 
s. & In* Ml { m2 t dog fr»n illuisl obj'ct 
was n t mautUuuihk KttittAt til r ifnnouED 
1 43eek iv iu v 2 Agra, 307 


CONTRACT ACT (IX Ql* 1872)— eo«l nwl 
ILLFGlL COMAhVSo-co# In lei 

73 — — Cc ntrart felat ttg to 

\ lle/nl mm — Every i ntract rtl iting to thi roll e 
tjon fr m raiyats and payment t the /rnnndar of an 
ilVjrnl nss is ah »» / o\ id KftMiii Kant Ghosb 
* Ka£G M \ homed Maxdae 

[SB L.E AC 44 HW 8. 39S 

74. - Ittpul than to pay collet 

ticn t^tar'es — J ease Condition in — A condition in 
a ’nisi that the tuant will pay to tho lanU rd 
c llcctwn barges, can bi infurccd if tho eomlifwn is 
d f e and rcrtsm in its rutu e and forms part of 
the t rsid rati a tor the liftsi Madojied 1 ayez 
C uo wnuny r Jamoo Gates 

fLX B, 8 Cal o., 730 

76 — — ~ — Ha yen' nt added to rent— 

Customary ja/pient HTjero » nnyat has for many 
years h n paving a ttflluh besote of 2 annas m each 
rupee m addition to th a at juffitoa of his holding 
and the twj pajrd ntg have been incorporated in time 
and have mtiiHy formed tb« subjret of a single 
re cipt which the timindw cLa’leugcd tbr rayat to 
produce but whicn the raiyat faded to produce — Seld 
that if amiyat forthe jjrp s f f prercutmg daputv* 
with his hud! rd and { r »i curing by own intemt* 
botpcs to mike a definite payment to his Iftodlcni na 
ftdditi a to las rent ttic udditi ml payment ciwtont 
hi treated as an illegal cess for the Jaw favour* tueh 
arrangi merit* and providis for their bcin^, enf reed 
BDiUJor non J ctb Cqmtaht r Sobabdee Akodnd 

{25 W TL, 252 

But see OojooX S&boo t tBTND Soraa 

{10W R 357 

78 — — 8«i< for recovery of 

illegal re/s~ la the absence of a epi ial Rgroemeat t, 
claim f it an illegal cisa cannot h* vered in a Court 
of law Sdvnpjt boo tv l v Eaahek Huksu 

11 W R 463 

77 — Collect on ly iahiddar 

ef presen* for famxndor for birth ceremonies -A 
sum coll ctcd by a tobsddar as purvubbifea tr 
present for the ismmlar aa the nunaprarhun 
ceremony (first eating of ric after birth) cautideccd 
as »n Illegal cess and theref ire irrecoverable in a »utt 
under Act S of 1^59 s 24 Kown CiirjrpEs Pot 
r Gooba Corny a Stilus 14 W R, 447 

78 ■- — Sun agar* Xeiy of— 

Hub! c pi? cy — There w nothing illegal or contrary 
to public p hey in the levying by riparian owners of 

kvrotagara cr a charge Imp »ed upon boatmen for 
driving stanchions cr pegs into the river bank for the 
purp te of attivL.ng their t» »t» thereto Darvrrr 
8i*tos * Dssa BrNDSD Sadi fiCKB 27& 

79 — — J freemen! to par pro 

b tilled lax — An agreement to pay « t« ptchibited 
by an Act of the Legislature would defeat the abievt 
•ft tbi Act ami was eonsoquently raid and ccnld 
»t be enftreed Indian Contract Act, IX t f IS (2 
a 23 CorrjLva Shsi Pracsti Otamk Babasa/ 
* Toes I Xs. SL, 8 Bom. 393 



( 1679 ) 


DIGEST OP CASE-5 


CONTRACT ACT (IX OF 1872)~e<w«,W 
ILLEGAL COIvTItVCTfa — continued 
proceedings — \\ here the defendant agreed to executo 
a libaH of certain lands in favour of plaint iff in 
Consideration of the latter's abstaining from taking 
criminal proceedings against the funner with respect 
to an offence which is eompoundable — Held that 
the contract could not be regarded as forbidden by 
law or as against public policy and that it might 
he enforced. Ainu Kiian t Aina Jan 

[3 C "W N 6 

■ — ■ . — — Consideration tn part 

illegal — Stifling a prosecution — Tho plaintiff 
claiming to be entitled together with two of the 
def <ndants to the ( ffice of archaka of a temple sued 
m 1880 tor a declaration of his title and for a decla 
ration that on agreement entered into by them m 
I88b with the other defendants nos void as having 
been ueiuted under coercion and because part of the 
considerati m was tho withdrawal of a pending criminal 
charge of trespass and theft against them These 
averments were proved. Held that the agreement 
Was void although the withdrawal of tho criminal 
proceedings formed part only of tho consideration for 
« SniBANOAciunun t Kama s ami Awanoab 

[LL.R,18Mad. 180 

03 Agreement to alttaxn 

from prosecuting for giving false evidence — A Court 
cannot take cognizance of a bargain to abstain from 
the prosecution of a person who has committed such 
an offence as that of wilfully giving falso evidence 

QtTBKN t flAI-KISDEN 

[3 N W 160 Agra P E Ed 1074 252 

04 ^ — Compounding charge of 

fraudulent abstraction of documents — Eighth , 
Common Law rule — The plaintiff a resident of 
1‘ondichcrry held a bond from one of the defendants 
(the second) for a certain sum of money This 
bond tho plaintiff charged the Baid d fen dint before 
the French legal authorities with having fraudulently 
abstracte 1 from his house in Fondicherry and ho 
obtained the arrest and extradition from tho British 
territory of the second defendant as also of Ini 
brother the first defendant Tho latter on his way 
to Pondicherry met the plaintiff and a settlement of 
accounts took place The fifth sixth seventh and 
eighth defendants made themselves liable by execut 
>ng the bond sued on for the sum found due to the 
plaintiff and took indemnity bonds to themselves 
from the fir t defendant the consideration being the 
agreement of the plaintiff to discontinue further 
proceedings in tho criminal charge The Court at 

1 ondielierry sanctioned the agreement as a com 
promise by civil redress and susp nded further pro 
ccedings in accordance with the law m force m the 
settlement Held that the contract was enforceable 
the facta of the case not showing the compromise to 

v 10 v? nature prejudicial as being in contravention 
(! piblic poh y under tho Government of British 
India or injurious to the good order and interests of 
society i n regard to the admin m t ration of publ ic j o slice 
inc oijiih Common Law rale that contracts 
lor the c< mp unding ot suppress on of cnmin-d el argrs 
lor oueaeis of a public na* n rc are Illegal and ioid 


CONTRACT ACT {IX OP J872)-*w»h*»«f 
ILI TGAL CONTRACTS— eon/tn*^ 
has no application to a contrait for compounding lh« 
pro b ecu 1 1 jn of criminal proceedings for *ui 
against the municipal law of a fom<m country tw 
rule of international law that the law of the pis 1 ’ 0 
a contract gov eras its validity, is subject to tM B ®“ 
fleatnn that every State may refuse to TOllKC * 
contract when it is for the fraudulent evasi n or »» 
law or u injurious to its pu K U institutions 
interests Scbeata FittAi e Soebata ^ 

05 Compounding charge »/ 

wrongful restraint— 0 fence legally co*P° v ' 
—Suit to recover consideration — where ^ 
criminally prosecuted by B for wrongful 
nnd he came to term* with B to pay him ft”* 1 ® 
draw si of tho complaint or ti de^it moft J W F 
perty with C to he paid over to B on the topej' 
tho case according to B i petition 
and the Magistrate instead of allowing y 

draw, of the charge punished A t 

that A could sue for the recovery of »• ““S* 
propety as the charge was not tho 

woul 1 1 avc been illegal for A to AWW) |‘ 

consent nf the Magistrate the offence ektrp^ 
mg cf an act for which B ' x AT B 

dnmag s in tho Civil Court R 33 

Bnoomr r KbnabAM Kfbmokab r ' v "■ 

Transfer *$%**“, 

compensation for criminal ch c ffence 

sure —Certain parties convicted M acnw ® ^ ^ 
m order to avoid apprehension. entered ^ ^ , 
promise with comp] unant *Sr< . on f ( r 

sum of m ney as e^sts And A* _P ^eprdme'f 
the disgrace be had suffered s D j f *jb 
transferred to him some property m 
Held that the transfer was not rnade on ^ gj|J 
pressure and they could not s , cffl proO» 88 

Tliough the offence was one ’"""““f the Ms » 
c uld not legally be admitted the era . f» ( tb. 
trato in admitting it the parties » ctl “ s * s 
ought not to affect tho position of the R ^ 
bbe Buvsn r nivoov 

67 Contract based on e ^ 

nation of criminal o^ence— p l<*J 
suit to enforce a contract should thedcfcP ^ # ( 
that the contract was based a P°" tb _u, ntl ff which 
a criminal complaint agavAst tu p by 
migbt have been of a nature not l{ „ 00 iJ be 

and that tho contract vas th«rf« »' f tto 
fur him to show what was the n*t« 1 ptnis ** 
complained of Kckala NATO w jt 3l 4 
Kant 1 or 

68 ■■ — Honey pa “to 

ofTence— Causing death * e f ,dt ?J&X,g awd** 

suppress a criminal pwsccution S * * j^unly 

ally enured the death of bis wife I < lefn Jint 
paid money to dcfemlant kn’W p^ ^oM to* 
be the nearest relative of the wlU j lf ]J to h 

a part in the prosecution tl e . t, f y * bJ 

void as against mirahtj and public I 



{ JC61 ) 


DIGEST OF C\SE*s 


( m2 ) 


CONTRACT ACT (IX OP 1672) -eont nut l 
II IAi \L (o\TR\CTs— conf.« B «rf 
plaintiff >>i i l eitill 4 t au f t the money *> 
jiuL Jrroo Mauato t Momtbam Maiuto 

{17 W It 84 


eo - 


- Agreement to w tkdrai 
charge f if ar\ of er m nal im,(~lula ful 
agre »f — I b if e tit d rat oh — Pu'l e pal ev — 
71i jlamiiff »u 1 the defendant f r pe se»si a rf 
* !> «« *«d 1 re nil ca winch he had b ugi t from 
the isttT Tbelfmc way that the *de was mado 
fo th p»]»« of r»i in" m ncy t be gin 


tain th r 1 j utiis as a bribe io m lore them t w itli 
<lra’* a clanrj.e f criminal breach of trust winch th y 
bad | refirred a-aiost the defendant. The 1 wrr 
Appilbt C nrt h hi that the defence »ti bo l on the 
grounl tlut there was no cud nee to »h w tint the 
plaintiff mas a party to or m any ay c nccroed tn 
the uulawful agretm nt and gave the plaintiff a 
decree U d tb.lt the decree was correct as there 
was u endmcc t> tb w either that the plaintiff 
knew of the a reement to suppress the criminal pr 
% 'cutiott r that «j m ney lia 1 l ecu p»,J m par 
aaanec of such nidamfnl agreement UjUEBISTo 
Sloirno e Koiz-shu CncrDsa linemen aiucb 

£L X* R. 8 Calc 24 


70 • 


' Criminal breach of Irtcit 
—Con derat on — Guafante on e ndi ( on of not 
taking erim nal pr ettd ngt- Compound ng fel n j 


—A gave t< the cr dit r* of U a guarantee for the 
payment of the debts doe to tlum by If Asa const 
deration f r tlna guarantee the creditors were to 
ol stain fn m taking criminal proceediu"* against 21 
for criminal breach of trust for fifteen days and by 
implication were ti abstain fnrn taking such pr 
cet dings altogether if the said debts were pud 
within that time Hell that autb a guarantee 
c uld a t be enf reed by the creditors A man to 
wh in a civil debt u doe may take securities for 
that debt fnm his delt r even though the debt 
«rue« out of a criminal ffei rc and he threatens to 
prosecute f r that ffci ce p avidcd ho docs n t in 
c i sidcrati n of such securities agree not to prose 
cute Ho must nth wever ly stilling a pr sccu 
ti n obtain a guarantee from third parties 
Ressowji Tcisr»AS r Hmnis Mem 

[t. li. R. ll Bom 686 


(d) UtEtut Cesses 


71. - 


Cut not authorized — 


Seng Reg VII of 1822 , 0 cl l — A cUim for * 
cess or c llection n t avowed and sanefct tied at the 
time of settlement mr taken into acc unt m fixing 
tho Government jumma is illegal under cl 1 
s 9 Beg MI of 15,12 and coaseqafRtiy inadmis 
*iWc H EsauoT Au « Sista IUk 1 Agra 833 
_72 - — - — - — Celt not authorized — 
Seng Reg l II of 1822 t 9 el 1 —JTtld tliat a 
suit substantially brought to prove a right to collect 


cesses n t autb on under the proem n« of cl 1 
a. 9 Keg 'XI if 18 2 Wag f r an illegal object 
vns n t maintainable Kites kav Alt v 'Unowas 
kasnax Btutf 2 Agra 207 


CONTRACT ACT (IX OF 1872>~oo*/ nued 
ILIEUtL CONTU \C?s~-eonctuM 


73 


. ’ C ntrru-t relating io 

illegal ets — I very c ntrnrt relating t th ciK t 
hi " , m ral>riJ * 1 1 1 ’) nl t the uminihr (fan 
11! p! man a b „ , „ x , j Kamaui Ka-vx Onosa 
r Kalu Mahomcd Mandai. 

[3 U L.R a C 44 11 W R. 3&5 


74. - 


- 8/ pulation to pop ealUe 
e Canrlit on n — \ comiitirai n 


tx n charge i wwu 0B B-l condition m 

a Iw.e tliat the tenant will pay to tho landhrd 
c Bection cliar^cs can be cn f rcril if the eomhtwn « 
d fiiult and eirtam in its noturp and forms part of 
Hie c» nsid< rati n f r the lease Naboked Fassz 
Caotrouar , Jauoo Oa7BB Z 

[LL R 8 Cato 730 


76 


r.. # I — ^ 1 a U ne * t Odled to rent— 

Cottomnry payment Where a roiyat has for nusv 
years been paying o, tulluh besheo of 2 am, as ,3 

Md^t^n 10 " J umma - ot holding 

and the two pajments have been incorporated in timo 
and have actually f r,m,l the tubjcct of a i2 
receipt which the nmm Ur challenged the wiyK 
pr -duce but wind, the raijat failed to produce -Held 
that if araiyat firthejurp se of prev enting dnmtM 
with his Undl rd and f r securing lus awn^sntere.j* 
7?? *® payment to h,s lamU nl m 

•dditi n t hu rent the additi mal payment cann k 
be treated a. au illegal cess for the KS 
arrftt> B ement» proud, s f r their being If* *“!, 
Srsajqckgs J cte Coutavv c SobaSaTooS 1 
£25 W R. 252 


But tn Odjook Sahoo e AmtcD ^vcaa 

£10 W R a 57 


78 


-r« the absence of a eptcul^nemmi °{ 


claim f r an illegal cess cannot be rec 
of law So-csuat booKUE ». Elahbb Bckw ^ H 
C 7 W R 4 53 


77 


./ MMf for zamindar for birth eeremon j^n 
sum collected by a tahsildar as pum WuL A 
present for th 8 ramindar on the annaSha^ 
ceremony (first catrog of rice after birth) «SSS 
*° «* ,«* therefore irrecoverable m “ 

under Act \ of 1859 s U hOBW Cajn« ff 
t Oooba Oosisq Sisias 14 W R, 447 
78 


Pull e policy There 11 mttog »£s«l 

l r J ieyint \ eIeTy,n « by wS3 

kauta^aro. or a charge imposed upon boatmm Inr 
dnvmg stanchion, or pegs into the nver bank 
purp M of attaching their boat* thereto l>ar™£! 
fua-oH r D*vo BD'onni Saha Q C laR 


70 - 


. ,’T , , , Agreement to pan 

J S ted tax --An agreem nt to pay a tax tL a 

of tbe A Art° f *n ? Utnr * ' ^ the cWrt 

©f the Act nnl was conseijuentty void ami ^ nW 


-.w-taS- V^£££l\TWrt 

* 23 CosTASn Sim Pracsn Otjmjt Jf*CAa.j 

r Bom ILK 8 Boa sej 



( 1C83 ) 


DlCiFbT OF C VSEs 


( lCSt ) 


CONTRACT ACT (IX OP lB72)-eontmueJ 
s 24 


See Bengal Tenancy Act b 29 

[I B R. 24 Calc , 805 


See Hived Law— Contract — Husband 
and Wipe 4Cff N, 488 


See Sobthal Pergcnnas Settlement 
Regulation 8 C 

p Ii R 20 Calc , 238 

— s 25 


See Cases under Contract Act b 23— 
Illegal Contracts— Generailt 


I - 


See Limitation Acts 1877 b 19 (1S71 
s 20)— Acknowledgment or Debts 

CLtL R 1 Bom 590 
LL.B.2 Bom., 230 
H.E.,8 Bom , 683 
X.L.B 8|Bom , 405 
2 Ia R. 11 Bom 580 
I. Ik R. 23 Mad. 94 
See Power op Attorney 

[UCL R 581 

See Stamp Act 1879 sen 1 cl i 

[HB8 Bom. 194 
See V endoR and Purcuaser- Consider 
ation X. I> R. 22 Bom 170 

Consideration— Void agree 


ment —IV kilo certain lmndis were running the accep 
t r gave the Udder the drawer having become bank 
rupt a mortgage of certain immoveable property n s 
security for the payment of the hun lie m the event of 
their dishonour when they became due Held in a 
suit on the mortgage-deed the handis haung been 
dishonoured that there was no consideration within 
the meaning of that term m Act IV of 1872 f<.r the 
agreement of mortgage pad the game was void under 
* 25 of that Act Manna Lal v Bank or Bengal 
P L R,1 All 300 

2 . 


Consideration — Valtl and 
client — Promise of additional turn in case oj 
success in suit — An agreement executed by a client 
to his vakil after the latter had accepted a lakalut 
nama to act for the former m a certain suit whereby 
the client bound himself to pay to the mO.i 1 m the 
Clout of Ills conducting the suit to a successful ter 
nilnati m a certain sum in addition to the aakil $ full 


j CONTRACT ACT (EX OF 1872 )~conhmd 
mam chithi — Held that the acceptance of the ish» 
lutnama and tbo execution of the mam chithi const) 
luted one transaction and that the agreement mi 
not illegal under Act I of 18-46 s 7 SaWASAV 
Hari v AeJPN LIi R-i 5 Bom. 253 


fees held nudum pactum and a amt founded upon 
it dismissed as unsustainable I amcuanj ba Chin 
tamax V Aalc Pajuta I Zj. R 2 Bom. 3b2 
LUTIIOO Lall r Budeee Pebsiiad 

[3 Agra 2S8 

1 DLLEtt r Eishoon Kooeb 3N W 25 


" Z — w new tne acceptance of a sakalut 

nama by a pleader and the cxeintion of an man. 
cl ithi (aCTcctncnt) by his client intended as a remit 
fWa ‘ ’J* 1 the pleader 

an<1 , the vakalntnamn w na not 
filed by Ibc plead t until after tl c cxccutun of tl e 


- Consider ait on— Void agree 


meat— Immoral consideration— Past eolabta 
tion —Past cohabitation would not be an iunmnl 
consideration if consideration it can properly bs 
called for a promise to pay a woman an allowance 
Such a promise however is to be regarded u so un 
dertaking by the promisor to compensate the promisee 
for past services voluntarily rendered to b/ffl w* 
which no consideration as defined in fho Onstreet 
Act would he necessary DniBAJ KtfAR e " _ 
easiajit SrNOn X la B, 8 Alls"" 


Constdtraiton-Post »«/ 


tial contracts — Contract partly legal and partly 
illegal —The defendant a Maliomedan husband « c 
cuted a kabinnaroa in favour of his wife bJ* c 
lie asrrecd among other things that he would 
tarn her and make over to her whatever mon 7 
should cam that he would never exercise 
lencc upon lier that he would n it take h« * 7 
fn m home tliat it should not be within bn P° w . 
marry or make any mka without her pernnssv® 
be would do nothing without her perrmssi n *■ , 

he did she should be at liberty to divorce hun “™ 
realize from him the amount of dxnmwmf ‘ « _ 
and the mka would then be null and '<>* . . 

plaintiff sued her husband upon this d c “J e8 ’ rf , 
was registered to recover from him «» , ), 

amounting to ft 56 5 after dcdoctmg wtr 

she admitted having received from h-m c . 
Appellate Court held reversing the <fcc ‘V° |T rt j, sC 
Munsif that the agreement had been ma , 


Muntif that the agreement had been ma 
qnently to the marriage and was ^5“ ' . ft** 


qoenuy *o tne mamage mu that 

void for want of consideration Hela on *l'i ^ 
the agreement being registered cm“ e w ‘. ^oni 
of the Contra t Act and was not veld on FjJ ral! 
that there was no consideration Alia ^ p 


parts of the agreement might be illegal «* vrt*thnse 
trary to public policy and therefore vn ‘‘J n, c M 
which were lef,al could be enforced (®JL A nrt 

Siitjh v rJd.r l x )J» p> S' “ib. 


treated the suit as uuc tu tui«v* — -- * . 
contract which was legal and eonsldfrca 
for icr m* 


Lit 0 Horn *i» of the 

e to enforce that P* rt £ ,t,ir 

and considered th« P> 


entitled to recoaer a fair si 

Pconoo Bibee v J^tez Buki«_ K 23 V7 1U®-* 


(15BL.B Ap 5 

3 — Cons derate* - * 3r *'* rf ' 

to postpone execution proceedings— { a 

meat telex execution is ^rred—sa f „ 

decree dated the 2Sth May ISW uo j 0 brn' ,T J 
tain persms were jointly 1ml le the J™ 1 ty 
ISSl was fixed fir the »%Ie of the debt rt P ^ „ 

winch was then under ottachnunt on* d-en< 

the debtors except tne X arriiuged w «jj f io In 
1 lders that the rnsnty sUoull be P' ,J * ? )l>t 
By.ackf.ll win" ,r by the l V.|j V* 

m the meantime the ex ccut i n P* ne ^‘* «nd lha f tf 

struck iff thcattaehmeut still robsintuff 


{ ie$u ) 


D1C1 S T OF C\SF« 


( ICSfl ) 


is ha mil 


CONTRACT ACT ftX O V 1873 >-«W *vt f 
&fe u ]t fit tsl 1 hi mad ei cut! a ah ul 1 pn «ed and 
na <bj et n u tbi gr>unJ that th Icrcewwtnn 
tl»n tw $%<• «. aw Id »h liliv mid b) the dibit rs 
The t rrai f Hi arrwngcm'it «crt embodied iti i 
ih-1 n ii »i 1 cuk. 1 i n’d 1 y tli t- art wind tbereep* n 
rtrwi. ffth raw Tit d It r»Ia\ unmade default 
on lb 13th '*ej teiubet 1SS1 tlir deerw b IJersaijlicd 
{ t exeruti n but A « h bad ti t spic'd *“ 
arrangemi lit t 3 Hal tbi »J pi Mtl u ■ 
under « -30 f lb« Ctul Fr«dure Cod 
cbieeti n »»a hild to be valid The <5 croc h llin 
then tu«3 tf recover the to trey fer which cxecuti n 
lad been Uleu out basing their «mt niwn tie 
arran "taient made bj tbe defendants on the 10th 
l cbruxry 18SI Held that tho plaintiffs were roll 
tied to succeed on proof that there was a o ntractbc 
tween tbe parlies n good ciUsuUrsti n and tint the 
petition of 10tt> February 1SS1 tb u*h not n n n 
tract ricmfc tbe plai itiffs a n bt of nut im c ht be 
regarded a* t idtnce n rr> boratiu r other « idcncc of 
sneb a c Direct bran Srwj-n c Baiptakatji I ai 
P3CLK 170 


7 — Com d rat on — l oluntary 

aUe*«l on or conveyance — O ff — \. decree h ldcr 
instituted a suit against bis judgment d btor and 
the latter's son f r b dcclanti n that a gift by thi 
lodgment debtf r to bis s n f certain property wee 
fraudulent and tha such pr perty was liable to be 
taken m mention of the d tree Held that such 
gift bs vni" been made by tbe don r out of natural 
love and affection for tbe d ace and in order to secure 
a tn'ui a for him and bi« detecadauts and therefore 
for good considerattf a and having i pereted and the 
donor ha> ing reserved to himself sufficient property 
to satisfy the decree the mere fact that the donor 
reserved to himself no property within the juxisdu 
tiou of the Court which made tbe decree was not a 
ground for holding that such gift was fraudulent 
and not made in good faith and for setting it aside 
and allowing the deciee bolder to proceed against the 
property transferred by it Tbe law relating to 
voluntary alienations explained Jvasib Husain e 
hfATA rsism I II Ft 2 Al l 801 


8 - Cows derat on — Agreement 

tet Ihout eonsirf ro flow — Ibe plaintiff sued to cstab 
Sub an agreement m writing by which tbe defen 
daut* promised to pay him a commission uri articles sold 
through their agency m a bam in which they occu 
pted shops in consideration of tbe plnutiff having 
expended money m tbe construction of such barer 
Sucli money had not been expended by the plaintiff 
at the request of the defendants nor bad it been 
■expended by him for them voluntarily hut it had 
been expended by him voluntarily for third parties 
Held that such expenditure was not any considers 
tiou for the agreement withra tbe meaning of t 2 (<fl 
of Art 1\ cf 1672 aud tbe agreement did not fall 
wit tun cl (»} a. 25 of that Act and was void 
for want of coander&twn Dcsoa I’baiad r 
Baujeo 1L B 3 All. 221 

0 from te to fay— J3alanc<*4 

account* — Account ttattd — The Gujerati words 


CONTRACT ACT (IX OP 1872}-co»f need 

bati d u which are of common use in balancing 
account" import no more than the English word* 
bil ukc due fii in which sa enw ntten contract may 
bt inferreil but which do not of themselves amount 
to a promise t pay withm the sense of Act IX of 
IS 2 s 25 cl 3 S J AbCH0»A$ JsmiUBim r 

J EYCHAND knrSALCHAND 

P L E. 8 Bom , 405 

10 Promote iopoj~dctnoK 

itdqmtnf — Account elated — Adjusted account 

Adjsstm itf itf accounts Effect of— Eutu 

A»m tat n A t fXf of 1377 J * 19 -Tbe «nna 
or adjustment of an account can operate cither u a 
revival of an Bn c tnal promise or as evidence cf a 
new contract If it n to be used as evidence <,( A 
new contract furnishing a basis fir a new cause of 
netion it mint contain a promise iu writing duly 
signed as required hy the Contract Act IT of J8 . 

• 2o cl 3 a bare statement of au account not beta-- 
»ucb a promise Bamji t Dhabma ^ 

£1, 1» R , 6 Boro. 033 


1 Com Aeration — JuiJimeut 

deht—Ecbt barred by l uni tat on — A lnrfgmci t-d,U 
•» a debt withm the contcmplati m of s 2^ d 3 » 

tbe Contract Act IT of 19i2 fuiBlPATHAYc Uoitvn 

t> ahasai iisud om,m 


12 JPromee (0 j>at a d h 

barred by l mitat on — Judqm »f left Tin. j jj„ 

of a decree for money ilvtcil tho 22nd June Iftra 
applied for execution on tha 23rd Jtbmrv 
In September 1S69 before the decree had bfu, m 
cutcd the judgment debtor admitting that a crtatu 
amount was due under the decree agreed to niv *u i 
amount by instalments } and that If default w«. 
made the decree should be executed f r tha alji! 
amount thereof Default having been made »Hv U 
18/3 the decree holder applied at once for ciero^!^ 
of the decree On tho 6th May 1873 a lirtftU? 
signed by the judgmental tor » s » preferred t? 

ti n being in effect ss follows Jxeciltlzm tsJfZ 
ns 839 15 3 In this me the decree h Wit C V t 
on application f<u execution of his dccroa 2^®’ 
quence of a default In payment of iruta|i„„ 1 t, ( / T 
fact is that the petitioner has fa 1« ! to pay i| 
ment* simply owing to illness olherw W , 

objection to the decree holder’s demand 1 In , J 1 " 
will not fad to pay Instalment*! J c “If* 1 * 

letter to plaintiff asking him to pari n his U/l 1 5 
prom we and to a-ree to real) 10 tbe decree in/i* 11 , 
the instalments formerly fixed an! to stay t 
of the decree Tor the present Tire d<cr e f tolt l‘V” w 
erected this reouent tbn .'“V Iu 


»y K «iw squ eircuum ,e ,i . ' * 
be Postponed for the present 1 In esse of d tLl 1 7 * 
made In payment of two Inrtvloirnls ***/ 

the decree holder will be at liberty to r«h 
Balance of the decree-money with iiitrrct . *'■* 
per cent per annum At the time sJi. ,7 ! # 
was preferred execution of the rlecrw > 

•limitation Veld that a dbt with!* 1 h 
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DIGEST OP C LSES 


( 1C92 ) 


CONTRACT ACT (IX OP 1872)— *o*i<nueti 
on the expiry of the five years or sooner determine 
tion of the sctticc, they would not carry on within 
600 mile* frcm Madras any business earned on by 
the firm and also covenanted that on such expiry cr 
sooner determination they would whenever requested 
bj the firm so to do return t j FnglanA In pnr 
enance of the agreement D and E went to ^ladras, 
and entered into the acme*, of the firm. After it 
had cmtmned for abont 2) years the amice was 
determined bv notice from the firm D and E 
then in vi Jati n of their said covenants n fused to 
retnm t» England though req lested to do so by the 
firm and proceeded to set up and carry on on their 
own account, bmmers of the same Lind as that ear- 
ned on by the firm. Held m a suit by the firm 
against D and E for damages f r breaches of the 
and covenants and fra perpetual injuncti n re- 
straining 1) and £ fr m cam ing on »n Madras, or 
withm SOO mil from Madras any business carried 
on by the firm that treating the covenant in re- 
straint of trade as one enter’d into in Englsnd it 
c nld not even if valid by the law of England be 
enforced in India inasmuch as its object was to c n 
Invent the law of India (s. 27 of Act I\ of 1S'2) 
Held further that +hat covenant would have been 
void by the law of England bccaus the limit cf the 
restriction was unreasonable and as no narrower 
1m it had been mentioned an the agreement this was 
n t a case where the covenant could have been cn 
f 'reed withm a narrower and teas noble limit. Held 
ab that the covenant to return to England, except 
so far as it operated improperly iu restraint (f trade 
was a covenant the breach of which did not m any 
wij cans damage to the firm and therefore such 
breach did not entitle them to am damage* Oaves 
r Jacksov I.L R, 1 Mad 134 

5 Contract in restraint of 

trade — Pnllic policy — In a suit upm an agreement 
binding defendants to remain subject to the orders of 
plaintiff the head of their caste nrt to carry on their 
trade with the assistance of any other pereo s than 
their own caste and unprsing penalties for non per 
fonnance —Held that it would bo contrary to public 
P licy t > give effect to such an agreement. A arrni 
xrvaa r Samtvada LL. R.2 Mad. 44 

8 Contract tn restraint of 

trade — Held that a stipulati in in a c ntract prohibit 
mg »n\ sales of goods to ethers d irmc a particular 
penod of a similar description to those bought under 
the contract is not a stipulation in restraint of trade 
under s 2' nf tet I\ of 1872. Carlisle Jvephews 
iCo t PrciYAin Bccvvear Mat 

p I* R 8 Calc. 808 

7 ■ - ■ • Contract <■ restraint of 

trade — A « ntract under which a person is partially 
restrained from com pet mg after the term of bis 
ciifngcmcnt is over with his former empl yer u bad 
un ler s. 2" of the Contract Act Qmtre — As to the 
<ff ’ct of an a-weement of service by win h a person 
bin Is h mself durum the term of his agreement not 
d rcctly or indirectly to compete with Ins employer 
TIiiaii wacctsa Tea Cowtavt t S,abth 

p IJ.lt. U Calc, 545 


CONTRACT ACT (IX OF 

8 Contract in restraint *J 

trade — Contract rotd for uncertainty — PUinhff 
who was a broker agreed t>gire op » D 

claim to brokerage on 2 000 corahs previ'uslj «»* 
posvd of in consideration of defendant who w*a t 
commission agent for different kinds of guod* ra 
pi ymg him to sell a like quantity of other ectahsaa 
all lus other poods f>r the future ettplmng P» 
tiff alint as Ins broker for the sale of hu P* 1 *; . 
was also agreed that if def ndant did not •<» 
second batch of corahs through plamtiff the tree 
age on the whole would be parable by • defends* 
Held that the agreement wss not void either 
being in restraint of trade cr for , ,o 

Bcavrs r RAirviS3rvSEAl 23WR»1 

9 - Contract tn entrain, of 

trade-ConstrucUon of contract- A *«*«*» ""C 
which poods wire purchased at a certain ra 
fh Cuttack marlct containing a jtipnlation 
if the goods went to Madras, a higher rate 
paid f£ them u net one m restramt of 
where the purchaser ■ Jd the goods t° * . , fc 

who a torn m.U f K»lto '■%*„ 
lien t. JMn. -n,13 Hit tl. arsff , 

were undvr the terms of the contract, yj-fJrK 

Wg'f/oS.lsO 

10 Eart a\ mtramltf^ff 

— S 27 of the Contract Art *«• 
traction cbscrievl in the English cascsbe 
and total restramt of trade and makes ,^,,1 
tailing within Us terms void unless they & t a 

exceptions. The sccti n was fended to r* 
partial as well as a t tal restraint of trad * ^ 
two ghat serangs entered into » eontrart ,1 

five others who carried on the basin™ lbnr ^ 
Chittagong for the purpose of cariymg 

spective businesses in unanimity and not J f,g 
another's trade The contract which w*» 
three years provided inter alA that A tubr 4 
to art as ghat serangs only and d' "0 *rr d h rt 
in any other capacity that XnnH Mlhe rf h" 
were to give a five vessels secured by til j 
year fcAim to art as glut fire *>!* 

was only to act as ghat scram. U> the '•** h 6< h*J 

and with the exception of *!«!* net sc* 
previously acted as ghat sera op b f.-y ships 

as ghat scrang or do any other c* 
belonging to any tnC *7« _{ of tb* 

tamed proem ns as to the aPF"** n , duhaAj* 
ships so to be given to A amongst the va«^ A tb< 
and amongst each an agreement • 
third ship he slrmld nccurt « ^.ges b? 
provu.cn f.-r the payment of « v ,*> 

sny one breaking the cctstnd to «« l ,-wn* * 
.hould raff V by the breach. In > * «“* ^ ia 

X alleging a breach cl ibe cpn * r ^Vy in j 
n t pivmg him the third ship as a- . , j Us»t the 
GlfiOi by way of ■ : JJ , a *t f ,ctArta | 

ron tract was vov 1 under a . .7 ctyf V* t tJ) , enten 
Ik mg m restraint of trad H , 
non was sound and that the suit must 
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{ ICOi ) 


CONTRACT ACT (IT OF 1872} -co»f u. tie ? 
Th ext*! lerati » If tli r’t-mso lj T to gn the 
*lip t < wx t)i »tr mint bv Jnih carry on »ny 
other 1 nsii «•*■* tiia > tl t of a piat scnng and that 
only in iv'i* t of In Id *U i-s and the five agreed t 
be * fan uli 1 b him bv the tlubash'S The effect 
« f this agr ament was ah* Int Sy to r •strain A from 
rarryin" *i the hnsm ss of » dnbash and to ereat a 
partial restraint a las p wer to carry an the business 
( t a ^hat »fisn 0 and a hither nr not (even ladtK 
latter sti j olati not him illegal) the contract nonll 
lace been i old and r the pros is or s of s. Hi of the Ait 
byrros n of part f (lieconsi i rati n bung the under 
taiin" ty A ahsnluV ly to refrain from carrying ua 
th" honneas if a dubash it was vnl for b th reasons 
under the provisi tis of a. 27 and i was not entitled 
t > recover any damages under it Alt Dcbash 

c Abdci Ail I I» K. 18 Calc., 765 

11. Contract is eafrn nt oj 

trade— D rut til ty of contract —One having a 
ft ens fir the manufacture of salt entered into a 
contract with a Prm of m Tchants whereby it was 
provided that hr *> old not manufacture salt in excess 
of the Quantity which the firm at the commencement 
of each manufacturing stir’ll «h old require him to 
mans factor* and that all salt manufactured by him 
should be s<ld to the firm for a fixed price The 
agmuknt was t* be ui force for a period of five years 
In a suit by the merchants for an mjnnctwu restrain 
in„ the licensee from t lUng hit salt to other*, — 
Hell tint whether or of t the first of these clause* 
was invalid under s -7 of the Contract Act it was 
separable from the second clause which was not bad 
as being in restraint of trade MiCXtiUlt r StRt 
natnaa I L. It , 13 Mad. 472 

Sad ac or* RutAimn t Mackenzie 

(I h B-, 15 Mad., 70 

12. ■ — • Contract *tt rctlramt of 

trade — The d fendaut obtained a hcerse to sell salt 
in the *alt factory at Knehaapatam an J he executed 
an agreement by which lie was t marnfacture salt 
m the said ia lory os long as the excise system 
should be in force and deliver the same to the 
plaintiffs for sale and the plaintiffs were to give 
into a fixed price for it. Held that the agree 
went «> far as it re-strained the sale of salt to others 
than the plaintiffs was bad Eaqavatta c Sen 
&A yta lli. R. 13 Mad., 475 

13 Agreement loth are profit! 

of trale — Reilratni of trade — Four persons each 
of whom owned a ginning factory entered into on 
agreement which (infer aM) provided that they 
tlmuld charge a uniform rate of R4 8 0 per fails 
f r ginning cotton that of this gum R 8-0 
should be treated as the actual <n»t of gmnmg an 1 
{list the remainin'’ 112 rhoald be earned to a com 
in n fund to bo divided each year beta eon the parti, s 
ti the agr’eraent in prop, rtion to the number of 
gromug machima which each of them possessed 
Ihe agreement was to be In f irce for four year*. 
TIic tfier l irties bad ramed out the agreement but 
the d fondant althou h In. Lad earned the 11. to a 
**{ irate account, refused to fay the plaintiff Jus 


CONTRACT ACT (IX OF 1872)- onhmed 
share of the am unt H* also refused to pay tho 
other two patties their shares The accounts had 
been duly made np showing the gums which the 
dt fen da nt under the agreement hadfo pay both, to 
the plair tiff and the two other parties to the agfte 
mint The plaintiff sued the defendant for his share 
The defendant contended licit the agreement was iu 
restraint of trade and was therefore not enforceable 
Held that th plaintiff was entitled to recover his 
share from the defendant Tho only agreement 
sought to be enforced in this suit was tf e agreement 
to divide the pr fits That was a lawful agreement 
founded upon consideration (t« the mutual agree 
input to share each other s profits) and it nu 0 ht be 
enforced Her Fas bay CJ~ 1 am inclined to 
agree with the lower Appellate Court that the stipu 
1 a ion that the parties to the agreement are bound to 
charge at the rate 'f. 114 8-0 per palta for ginning 
cotton it a stipulati m in restraint of trade Her 
Candt J — 1 biu not satisfied that tbe agreement 
iu question was, aj a fact in restraint of trade and 
further to accurately quote the words of s 27 
of the Contract Act 1 am not satisfied that it wg* sa 
agreement by which any one w»i restrained from 
exercising a lawful trale Habib jut Masxxxm. 
t Shaba mi I-abji I Ju. K, 22 Bom., 801 


14 Contract for pertonal 

if race— Contract not to practue at phytictan— 
Reilratni of (rode —A agreed on certain terms to 
become assistant f >r three year* to £ who was a 
physician and surgeon practising at Zanzibar Tho 
letter which stated the terms which £ offered and 
which (a* the Court found) A accepted contained 
the words the ordinary clause against practising 
must ho drawn np At the end of a year & dia 
agreement took plact »ud A ceased to act as J) « 
assistant and began to practue ia Zanzibar on his 
o*ru account H sned for an injunction to restrain 
him. Held that this was not a contract in restraint 
of trade and that £ was entitled to an injunction 
restraining A from practising iu Zanzibar on bis own 
account during the period of three year*. ChabISS 
Trosrn r JIacDovaid L 3b, R , 23 Bom. 103 
Ass CAtUAvn Habutait r Aakbi Tnrctrsr 
Her Caxdt J I L R 18 Bom, 702 (708) 


e 20 excep X— Agreement to 

refer io arbitration Setocatton ef~Common Xduo 
Hroetdurt Act of IS 5i ( 17 4 18 Vic* c 1251—9 
$ 10 WtU 111 e lo —3 k 4 Will XV e 42— 
Specific performance of agreement to refer—Sutl 
for damage! foe breach of agreement to refer —A 
contract entered into by the plaintiffs with the 
defendant* contained a clause providing in rase of 
any dispute for t reference to tiro arbitrator* cl 
E/Wand one to ho appointed by such of the eon 
trading part as, whose decum In the matter was to 
be final Tbe contract contained Ba provision for 
making the submission to arbitration » rule of Court 

S, “A* 0 . "‘m '5'. c “ ”"‘1 

* . e 4. i S3 did not apply Ratter 
of dispute amutg the defendants refused to appoint 
so arbitrator and au award was made by arbitrator 



( 1C05 ) 


DIGEST OF CASES 


( 169G ) 


CONTRACT ACT (IX OP 1872 )-conUnued 
uppnnted by the plaintiffs Previous to the nudine 
of the award the plaintiffs under the provisions of 
the Common Law Procedure Act 1854 had the 
submission to arbitration made a rule of the Court 
ofCcmmon Pleas In a suit tn which the plaintiffs 
chum was fcr damages awarded by the arbitrators 
and incurred by the plaintiffs in respect of the breach 
of the contract — Held the award was invalid 
The making the submission a rule cf Court has not 
the effect of depriving a party of his right to revoke 
at any time before the award the authority of arbi 
trators whom he has appointed still less could it 
have any effect to preveut him from declining to 
appoint an arbitrator Held also the contract was 
not within the scope of s 23 Act IX of 1872 
To male an agreement conform to excep 1 of 
that section the jurisdiction of the Courts must be 
excluded in all respects except the matter which is 
the result of the arbitrators award Agreements 
" keli exclude the jurisdiction of the Courts until 
an award is made as in Scott x Arery 2 Jur* 
A S 815 5 H L C 811 are within that 

exception and arc not illegal Quart — hether it 
was intended by that exception to anthonze the 
Lourt to entertain a suit for specific performance of 
an agreement to refer to arbitration S 23 
Act of 1872 does not forbid an action for 
damages for tbe breach of such an agreement 
1 voeqi.ee r Com vox Oil Company 

[LLA1 Calc 42 

Held on appeal that the contract was uot one of 
the nature referred to in a 23 Act IX of 1872 
That section only refers to contracts which wholly or 
partially prohibit the parties abailutclr from having 
recourse to a Court of Law The first exception in 
that sectiro applies only to a class of contracts where 
the parties have agreed that no action shall be 
brought until some question of amount has first 
been decided by the arbitrators Semite — A suit 
will not he to enforce Bn agreement to refer to arbi 
t ration even in the case referred to in the first ex 
ceptmn to s 23 cf Act IX of 1872 Coeisga 
Oil Coupaxy r Koeqlee 

CL L R 1 Calc 460 

- Agreement not to appeal— 


Toid agreement — Where in consideration of A 
Civing B time to satisfy a deeroe against him held 
y .-4 2? agreed not to appeal against the decree and 
diil appeal — Held that the agreement was not pro 
hibited by a. 23 of Act IX of 1872 and that 
the Appellate Court was bound by the rules of 
justice equity and good conscience to give effect to 
it an 1 to refuse to allow B to proceed with the 
appeal which ho had instituted in contravention of it 
Asast Das r Veubceseb A Co 

11-Ij.R. I AIL 287 
See Jati Ram Taluxudae r Dass East Kolita 
[3 C I*. H. 674 

— » TZ Z 7 Agreement not to appeal 

I J^ntd Wop— Where a plaintiff 

!“* 1 obu,nc 'l a 1 ccree and un ler it in eiecu 
twa am»tcd hu judgment debtor the latter filed a 


CONTRACT ACT (IX OF 1972 V-eonlintd 
petition in Court agreeing not to prefer any spf**I 
against the judgment obtained by the plaintiff in w° 
Bideration of his release and being allowed to psj 
by instalments. Held s. 28 of tbe Contract Act 
had no relation to such an undertaking I’botap 
Chittdee Dabs r Abathooy _ 

[LL It 8 CalcL, 455 lOCL.IM 4 '* 

- ex cep 1 — Agreement no* 19 


appeal— Arbitration— Hucondnct of 

CiriZ Procedure Code ts 521 523 521 » 

agreement to submit to arbitration which 
In Court under the provisions of s. ot 
Code of Civil Procedure it was stipulated that 
decision of the arbitrator should be accepted m 
and that no appeal therefrom should be ®» 3 

either party Held that this stipulation did ^ 
prevent the Court from setting aside the [ *' ra T, ... 
ground of misconduct on the part of the ar* „ 
Sum r SnmTi X. L E. e M>a. 36S 

5 ... ■ — . — Agreement 1° 

manager queetions anting under lot 

Tramicage Company — Agreement tnn c . 
— Manager Poicer of— Jumdtdton of .. e 
of Juthce —The plaintiff became .'n, 

Calcutta Tramways Company in *<* 0T °* vl k*j 
an agreement which amongst other things, P 
that the Company wil 1 rttain a ram of® 7^ ^ 
sited by the conductor together with all his ' 
the current month as security for the 
duties and m case of any breach by him ^ 
rules the manager of the company shall 
judge as to the right of the Ccmpvny^^,, 
the whole or any part of the dep «t ” nat t->b« 
his certificate in wntmg in respect of the* * j ^ 
retained and the cause cf inch 
binding nnd conclusive evidence betwre {ts 

in all Courts of Justice On a refer® 0 { 

Calcutta Court of Small Causes as " t|lft to 
this agreement — Held that »t was • 1 

refer to arbitration rendered valid by , ^ tbe 

of the Contract Act and that the ' « MCI* 

manager was conclusive A „_ vp ,xT 
Baseejee r Calcutta S33 


See MoBTaAOE-CovsTHrcrio^ ^j-5 
CAGES l 1 ** 1 * 

, Agreement eotd 

tainty- General charge on prop erty ,od 

pay out of the d b tor’s property decree c*t 
an indefinite order for the aatufacti ® t jna>.s 
of the assets of a deceased r'™" rn ,peci& 

**™- Ib.j w be ,«mi "'US '< 1 K 

property such as will bind it in j flat* 1 

chaser unless he purchases it i 

DOBATYA r Madditatu p s jjatL. 55 

Set also DiOJir r ITtauba^ l. IL, 1 AU, 275 
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CONTRACT ACT (IX OF 1372) -continued 

2. — -Agreement eotd for an 

certainty — In a suit fir m mtcnance the d fondant 
alleged that after the plaintiff had left hts house an 

0 Teement bad been made between them to refer their 
di pute to arbitration, and that the agreement of 
reference had been actually signed but that on the 
day fired by the arbitrators fir making their award 
the plaintiff had given notice to them not to make an 
a «»rd and accordingly they had not dine s» The 
all ged B'Teemotit to refer was in the following 
terms — * To film D ssa Iforarji and Pwarkadass 
Damodar We the undersigned two persons give 
in writing to you as f Hows —He used to reside and 
act in the house together in peace and har ony 

1 a ely a few days ago in consequence of a disagree 

meat unangtt the women V resided separately 
Upm persnasi n having been tiled towards her V 
a.am resides m the honse together with the rest 
sa now all are residing in the honse m peace and 
harmony If any occasion should arise and if any 
disagreement sh nld take place amongst the women 
in order to find a remedy for that we the under 
signed two persons give in writing to yon as fellows 
— A* to whatever award or settlement yon two 
persons together will make in accordance therewith 
we agree to receive or pay As to that we are truly 
to act on our true religious faith and we have 
wn ten and delivered this writing of our free will 
and pleasure The same is agreed to and approved of 
1 y tmr heirs and representatives all the 11th Jyesth 
\adya Ssm> at 1039 the day of the event Friday 
the 1st June 1883 And as to this yon are truly to 
make and deliver a settlement within fifteen days 
time Quart — Whether the above agreement was 

n t void by reason of uncertainty Qaiere-— Whether 
the actual submission of a subject in dispute to named 
arbitrators followed by the attempt of ono of the 
parties to such submission to withdraw from or to 
prevent an award being made upon the submission 
falls within the concluding paragraph of s 21 of the 
Specific Belief Act I of 1877 Adhibai r 
CcneAifPAa Natbu I, L. K 11 Bom 199 
e 30 

See Contract— Wagering Contsact 

[X L. R-, 9 Bom 358 
T.L.R 6 AIL 443 
1. 1*. XL 22 Bom 899 
ILR 23 Bom 191 
I L E. 24 Bom 227 

■ 8 38 

See Contract— Breach op Contbact 

[I Ii XL 6 Bom. 392 

See Dm toe and Ca editor. 

[XIaR. 20 Mad, 461 

See Tendeb 6 C Ia R. 105 

8 39 

See Contract - CovsTBrcnoN op Con 
TRACTS LL.B. 18 Mai, 63 

See Injection— Special Cases— II beach 
ot Agreement I IaIL 14 Mad. 18 


CONTRACT ACT (IX OF 1872)— continue* 

1. Right to rescind — Refusal 

to perform — Tune of essence of contract — Suit 
for damages for non delivery — S 39 of the Con 
tract Act only enacts what was the law in Fngland 
and iu India before the Act was passed — viz that 
where a party to contract refuses altogether to per 
form or w disibled from performing Ins part of 
it the other party has a right to rescind In a gait 
for damages for tho non delivery of linseed upon 
a contract the terms of which as to payment were 
cash on delivery part dillv ery had been jnadi, by tin. 
defendants and a sum of 111 000 hat been paid 
on account by the plaintiffs The plaintiffs then made 
a claim against the defendants for etcess refraction and 
tin. defendants thereupon refused to deliver tho re 
munder of the linsied unless the plaintiffs paid the 
fall amount owing for the p rtion that had been 
delivered. The plaintiffs declined to accept these 
terms and the defendants their cancelled the ccntract 
Held that there was not such a refusal on tho part 
of the plaintiffs to perform their part of the contract 
os to entitle the defendants to rescind under g 39 of 
the Contract Act Sooetan Chant v Schillcr 

[LLR 4 Calc 252 3C 1 R, 287 

2 Expression of—Inlen 

tion not to perform contract— Right to sue for 
non performance — Rescinding contract — Where a 
vendor tontraets to deliver goods within a reasonable 
time payment to be made on delivery if before the 
lapse of that time be merely expresses an intention 
not to perform the contract the purchaser cannot 
at once bring his a tnn unless he exercise his option 
to treat tho contract as rescinded Mansur Das „ 
Pangatta Chbtti 1 Mad lea 


1 • Mortgage— Tart breach 

of contract by mortgagee— Kescission of contract 
— Acqu escence—Suit by mortgagee for interest 
due under the mortgage as regards the part 
fulfilled —A mortgaged certain land to B for B8QO 
Under the terms of the mirtga'-e deed B was to pay 
H50D of the advance to C in discharge of a previous 
mi rtgage executed by A In favour of C Of the 
balance of R300 B was to retain B2Q0 in payment of 
a previous debt of A due to him and the balance of 
II 00 was to be paid to A. B paid the said III QQ ee 
tamed the R 9 00 but neglected to pay the saul R500 
to C who sued A and recovered the debt by attach 
ment and sale of A t moveable property After eight 
years from the date of the m-it-ige B brought . 
suit to recover tho interest due and *r the mortgage on 
11300 only Held that under s 39 of the Contract, 
Act A was entitled to cancel the contract of mort- 
gage owing to B“t conduct but that he was bound to 
give np the benefit be had received e * R30Q, and 
pay interest thereon up to the date of cancellation. 
8 was not entitled to treat the original mortgage as a 
mortgage in f rco with all its stipulations for Qjoq 
instead of R t '00 and on that view to sue for interns 
aline. Scuba Bah e Detit S wm 

pT L.R. IQ Mai, 129 

42 


Set Bight of Spit— Joint I* tear 

[X Ia R. 7 AIL, ai3 
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CONTRACT ACT (IX OF 1872 >— continued 
-- - - ■ bs 42 43, and 44 

See Dbbtob and Creditor 

[I X< 11,20 Mad, 401 

• 43 

See Pasties — Pasties to Surra— Past 

NEBSBir Sum covcerhivq, 

[I1K, 0 Bom 700 
ILB 21 Mad 257 


1 « ■ • Snit against jotr.l contract 

ore— Set judicata — A suit ra which a decree bns 
been obtained against one of the several joint 
inalim of a promissory note is a bar to a subsequent 
suit against the others The effect of s 43 of 
the Contract Act is not to create a joint and several 
liability in such a case That section merely prohi 
hits the defendant in such a suit pleading TO abate 
mint and thus places the liability arising from 
the breach of a joint contract and the liability 
arising from a tort on the same footing 1 he rule 
laid down in the case of Kt *g \ Hoare 13 21 and 
W 494 and Artnmeai v Harrison L It 7 
C P 547 ib one of principle not merely of procc 
dure Heueudbo Coomar Mbixicsl i Eajendso 
XA1X. MoONBHBB 

[lb B 3 Calc 353 1CLS. 488 

See EAXBBMIBnANRAR DBVaHARXAB V VlBBVU 

BAM 1. 1* It. 24 Bom 77 


2 Decree agamtt member of 

joint family for trading debt — Outf to declare 
tons property liable for father's debt — and 
his three infant sons constituted an undivided trading 
Hindu family in 1876 when part of the family 
property was sold to pay a trading debt of V In 
iebruary 1877 I 7 " at the request of hi* wife os 

compensation to his sons for tho loss of their interests 
m the property sold bond Jide assigned to his son* 
his share in a bouse I*o 9 A Street In October 
and liovember 1877 21 and S’ each obtained 
decrees against V for bond fide trading debts and 
issued execution against the house l*o 9 A Street 
The mother of the infant sons intervened and the 
attachment wa» raised and If and 8 were referred 
to a regular suit to establish their claims In 
3 anuary 1878 V was declared insolvent 21 and 5 
respectively sued to have it declared that the house 
l*o 9 .4 Street was liable to bt attached and sold in 
satisfaction of their decrees against V Held revere 
lug the decree of Eerran J that tho plaintiffs 
by obtaining decrees against 1 had exhausted their 
remedy and that a second suit against tha sons of V 
was not maintainable He ten dro Coomar Valltck 
> r ajendro hall 2Ioanshe I L E 3 Calc 353 
approved. Qcucsami Cuptti c Samurta Cmrsiii 
Mamas. Chettl Gcrcsami Cretti * Sadastva 
Cuetti IL.B 5 Mad. 37 

And see Coacsalinoa Mudali r Subbarata 
Mudaai I, Xi. It, 5 Mad., 133 


® J al htiet of joint con 

tea tori — Where five brethers bad made themselves 
jointly liable for a sum of money under a bond and 
mortgaged a certain mouzah as security for the debt 
* n “ mortgagee Laving auhseqncntly taken a 
separate bond fn m each of two of the brothers for 


( 1703 ) 

CONTRACT ACT (IX OF 187Z )— enlmet 
one-fifth of the whole amount now sought to near* 
the remaining three fifths of the 
tho remaining three brothers i but the Js » 
tonded that the claim, being jointly ! held agunn 
five could not be broken up —Held that any -m ' 
the five might be sued for the whole •»»»*■“ 
that the plaintiff was entitled to recover ttejWJ* 
fifths from the three brothers, Mabta* Sw 
Sadroorati Bhtgdt ^ 

a Joint contracts^ 1 V 

promisee to sue any or all of the J *« ' ! f'® 
--Eight of joint promisors to be joined at J 
dants— Decree against some only 
promisors— Effects °f** e hdeere r~“ ^ Contntt 
Code t 29- The effect of. 43 of at 
Act 1872 being to exclude «*■ n » « 
contractor to bo sued along wits h _ T 
tors the rule laid down m tbe ca«* /<„» 
How 13 31 art *1. ZW « > ^ 

1 S t A C 601 li »o l«*w J „„ 

•min; >n Into at nil man »“j¥j||Jl 
the passing of that Act and a *nd W 

against some only of the joint con on tte 

mnining unsatisfied is no bar to a . /, rv 

contract against the other J« ot £*$£** 1 
Hodgson *L X 31 Ck Loll 

Schofield L E (1891) 1 Q 53 fj, yW 
Choudhry ▼ Shoulee J all , p 
Hemtndro Coomar Mnllicky Taj * r 

thee I L B 3 Calc 853 ^ 

Samurtt Chinna Mannar Chett* -* jj a „ios 1 £ 
37 Lukmxdat Khimji vF«r»*0f«" " v f„*tr 
E 6 Son 700 ^ohmulhoy Hnbibbhoy v 

I E E 14 Horn 408 
Svbbaraya Mud ah I L B* 5 , p 31 

Chettl v Lakshnana Chettl f. Batik if 

256 Sitanath Kotr v Land * fc ?/% 3lt a,a Hoi 
India J L E 9 Calc 8S8 Bobin gr)} 

v Magantara Hasty a Boy I jfo"* % 

Irllm.put W* 

India 1 Z if 9 Calc f9 not 9 f p 23 
Stngh v TomJchelaican Singh * " iiin Rati 
302 Bhukandat V jbhukandasv 
da, I L Bn 17 Bom 662 £im • 

Hersbankar v Tithnuram I * p y\ Jlj- 
1)1 aram Singh v Angan JM i iTar-ra* 

301 Mohlal Bechardats v 0 /‘ ][arr u<i» £ s " 
ILB 17 Bon 6 Bmnsmead r l y getH*** 
7 C P 647 rTilson Sont^CO j q p 422 
Brook Steamship Co L 6*5 M 

Bohnson-r Geisel L X 

mo fraud v Sangn LB 1 , ^ fruwl I 

Fernie 2 HJi C ***'$$% 6St 
v Sarju rratad I L J - A tu6& 

Per shad v Kalla I L BIJ y fg*, 
S noh v Sham SaonJrr M tier J . j/ * 51 ^ 
^/referred to The J 1,ada 1 ^ i'> 

to bo the managing member* of a by then ^ 

for sale upon foor mortgsec* c ^ . lnl , 
wspcvt Of property <nni«I jf the P^ f 

obtained a decree in 169* e ^her m f f l .. 

suit against defemtuit* 1 to 36 “ brotbrr ^iC, 
the same Umx\, M l <> $ 
sons and Cmisitis of B »° * . *j,c def*** 1 * 11 

of tl o same m rtgagr* 
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CONTRACT ACT (IX OF 1872 )~ccnl,»ued 
lime wsb of the essence of the contract and that 
under s o5 cf the Contract Act tlie vend ra ivcrt eu 
tilled to rescind. BuldBo Dosa r Howe 

[U.B eCale.,64 6C L.E 582 
8 60 

See pAMAflES—JfEASrsE AJTO ASSESS 

MEET OF DAMAGES— BeEACIT OF CON 

teact I L R., 17 Calc, 432 

1 — ■ ■ . Breach of contract — In 

possibility to perform a portion anting after tie 
t uhon —A contract wan entered mto between the 
plaintiff and the defendant by which tlie plaintiff 
agreed to cultivate indigo for the defendant for a 
vjwcified cumber of years in certain specified lands 
wtnated in different villages with respect to portion 
of which lands tbo plaintiff was a eub tenant only 
Subsequently during the continuance of the contract 
the plaintiff lost possession of those lands through his 
immediate landlord having faded to pay the rent and 
Laying been in consequence ejected therefrom by the 
owner In a suit by bun under the above iircora 
stances to have so much of the contract as related to 
those lands cancelled on the ground that it had be- 
come impossible of performance through no neglect 
on his part — If eld that such a case came within the 
provisions of cl 2 s 66 of Act IX of 1872 (Con 
tract Act) and that the mere fact that the plaintiff 
could have paid up tbo debt due by hi* immediate 
landlord and so retained possession of the land was 
not sufficient to constitute sorb an omission or mglect 
• n lue jart as to take it out of tho provisions of that 
BlCtlOU INJDBB Feb 8 HAD SlEOD C CASirBEU. 

[ILB 7 Calc 474 8ChB 601 

2 Contract to carry patten 

yen tn ship~Tassengert « n fee ted v^th. disease — 
Excuse for non performance of contract — Implied 
term tn contract— Performance become illegal — 
Penal Code (XLV of 1*60) t 269 —By a contract 
made with the plaintiffs the defendants agreed to 
carry fr m Bombay to Jedlah in their steamer 
Mobile 600 pilgrims who were about to arrive in 
Bombay from Singapore in the plaintiffs’ ship the 
St era The defendants were to hi paid at the rate of 
R2G p<r head and the ship Mobile was to receive 
the pilgrims on tfio 3rd May 1838 The Sfura 
arrived in Bombay on tho 1st May with about GOO 
rdgrlms on board and on the »nd May the plaintiffs 
gavo notice to the defendants that 600 of them were 
ready to i on board the Mobile on the next day in 
aeciniance vritb the contract The defendants 
rtf used to rcccii e tho pilgrims on board the Mobile 
on tho ground that they had come to Bombay m tbo 
klura and that dnnng the voyage of that ship to 
) onibay there liad been an outbreak of small pox on 
beard that thi 600 pdgnms had been in close 
» nUclmth tloso who bad been suffering from the 
turns at d that on the 3rd May fresh ease* were 
occumn among the pdgr ms brought from Bingo- 
I re f I <y f leaded that under these circumstances 
ttcy wvr t Yaund to *hip and carry the 600 pd 
suu* rt « 1 n,. (1) that it wa» an f tn| bed term In 
th muira t t) at (1 e COO j ilgrims »b old be free 
from small p< x r othir dangerous disease and ( 2 ) 


CONTRACT ACT (IX OF 1873) ~conU*sfd 
that the performance of tho contract had under Ibc 
circumstances bcccme unlawful (i <2C9 of tie Feiwl 
Code and a 66 of the Contract Act) Held that the 
defendants were bound to awry out the 
In the absence of pro* f,that s terra providing «b« uw 
pilgrims shonld be free from small pox wsi t<i bo >m 
plied by the usage of the pilgrim carrying trad* tmw 
iould b» no ™5n.*r mplj.nK.l 
that some of the 600 pilgrims might have the gws* 
cf the disease in them owing to their exp ,are 
fection might make carry rat them 
and onerous but it wo. a contingency which 
scry nature of tbo trade most have been kntmn 
the defendants and if they wished to provide » «* 
it they should have done so by express terms- m 
olio that the performance of the contract had 
c me unlawful The nsk of disease was not grmw 

than would necessarily be incurred io every 

emigrant ship But even if special precaution ' 
desirable under the circumstance it was * ^ 

defendants who had entered into »» t 5&U 
mrnt to have taken them Bos “*J 
Steam 2* avioatioe Co t ^CMrcw C< 


^tb rffSK** 

a 63’ 


See TUaifT of SfiT— C«W** 1C *‘ 
AOEBMENT » pIiE ]0 Boot, 441 

1 Substitution °f 

ftr old one —The mere fart fur W 0, j 

tbit a new contract ; has been wb*t«t t q(J ^tnjrt 
one docs not of itself put an cud to w ^ < fH »!L. 
even as against the rarty so Bt***JL 

c .t, m ,V‘ t. b. >»t. log'SeJi ,eS8 

llras.x irai» aeS-**'* 1 ' ‘ 


the bond an airuugnncnt 
the plaintiff and tbc defendantby w i* 

agreed to accept in satisfaction »* * {l4/V w csib 
to him at the time of the arrangement s<4 in>«t*i 

and it was farther fonndiYiatlbe P r o twse<>[ 0 
tended or agreed to accept 

d fondant to pay tho t~/lh« RtOderP'* 

U701 The defendant did n *F*J, porth 

cf the omnal eontrart uy t Mn2 baW «®. 

agnemmt and that the mid 

ordinal contract could not , ^ c ,f the C 

^dcmthepromuiu.of.aC-an^ 

tract Act Id saprort t j,e c*w 

neither section bad any } frTl ( r-t "f tl e e { 

open the brrarh by tl e >‘ f ^ T f uW »iW< hf 

be had made and opou then in 1 
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CONTRACT ACT (IX OP 1872)— <W »*<•/ 
the satisfaction which li lwl premised to pw the 
parties were relegated t their rights and liabilities 
Under the rngmal cm tract and that consequently 
the plaintiff was entitled to the relief he claimed 
Held further that s 6- of the C intract Act is 
merely a legislative expression of the o mnion law 
and the provisions there* f di net apply to a case 
where there has been a breach of the original 
a ntract before the subsequent a~reemiTit is come to 
Movonua Koial r Thakce Das \ as lab 

[LI E 15 Calc SID 

L B 63 — Agreement extending lime 

for performance of contract — Consideration —An 
agreement extending the time for the performance of 
a contract falling under s C3 of the Contract Act 
docs a t require consideration to support it Davis 
c Caspasami MCdali I. Ii 31. 10 Mad 308 

2. - — Mortgage— Potrer of tale 

— &«i t to tel aside sale under goiter of sale — 
Promise bg mortgagee to postpone sale — The 
plaintiff mortgaged certain pr perty to the first 
defendant on 28th December 189o By the mort 
gage-deed the mortgage debt wss made rcpayableon the 
»8th December 1896 On tic 12th May 1897 the first 
defendant sold it by auction under the power of salt 
contained in the mortgage deed and the second defen 
dant was the purchaser The plaintiff new sued to sit 
aside the sale and be allowed to redeem alleging that 
on the day befere the talc the first defendant had 
orally promised and agreed to p stpono the sale for 
four days and that the second defendant had notice 
of this fact before ho purchased the property Held 
that the said promise or agreement if made by the mort 
gagee was n t an extensi in of tune for the perform 
ance of the plaintiff’s (mortgagor’s) promise to him 
winch was to pay the mortgage debt on the 28tli 
December 1896 but was an agreement to refrain 
from exercising for s stated period the right of 
sale arising from non performance and therefore 
s G3of tho Contract Act (IX of 1872) did not apply 
TbiubAk Ganoadhar HanAde t Bhaqwandas 
MuxcHAKd X. 1*. R 23 Bom 348 

. b 04 

Bee Guardians— Duties and Powers o? 
Guardians I L R 22 Mad 289 

Bee Winoe — Liability of Minor on and 
Rio hi to EKFoaoit Contracts 

[1C W K 453 

1 Money adianced to minor on 

mortgage declared void — Perforation of benefit by 
m it r — If money advanced to an infant on a mort 
gage declared void is spent by him thou there is no 
benefit which he is bound to restore under the prori 
eons of a 64 of the Contract Act (IX of 1872) 
D nun mo Dass Ghosb r BbaHmo Dutt 

£1 I- R. 25 Calc 818 

2 C W N 330 


CONTRACT ACT (IX OF 1872) -rmif unet 

2, — Person —Party— Co« 

tract Act (IX of 1S73) f J1 —The words "person 
Bnd party in s M of tho Contract Act arc Inter 
changcabl and mean such a person as is referred to 
in s 11 of that Act t e a person competent to 
contract Buomio Dutt r Diiarmo Das Guoar 
II L R 28 Calc 381 
3 C W N 468 

■ b 65 


See VCI \Ii OF 18o8 8 IB 

P1B 0 All 340 
See Contract Construction Of Con 
tracts I Ii.lt. 9 Mad. 441 

See Contract— IVaoebino Covtricts 

P Ii E fl Bom 358 
See Contract Act s 23 Illegal Cox 
TRACTS— tOAlNST PUBLIC POLICT 

[I Ii R 3 Mad 216 
See Guardian -Duties and Towers of 
Guardians ILK b AIL 340 
See Landiobd and 1 enant— Damage to 
Prbmises let I L R Q3 Bom 15 

See Settlement— Construction 

P I» R 17 Bom 407 


1 Obligation of person receu 

tng artva ntoge under tout agreement —J estxlution 

S Co of the Contract Act sho ild not be real as if 
person makmg restitution must actually have been 
» party to the contract but as including any per.™ 
whatever who has obtained any advantage under 
a void agreement Geebaj BAunsn « Hamid jut 
[I Ii R B All 340 

2 ~~Z * 1 I Itele p Uon l H *8 for of dell 

as pari of consideration for another contract 
In contemplation of a sale of laud by the d<bt™ 
to the creditor it was agreed that the hoolcdcHi 
should be retamed by the former in satisfaction 
part of the price hut the parties failing to acreo 

to certain other terms a suit brought bv the Intend, o' 
vendor for specific pcrformacce was dismissed on *1,5 
ground that no effectual agreement had been n,, i 
Held that this decree brought about a new 
of things and imposed a new obligation on the debtor 
who could no longer allege that he was aba 
by the creditor’s being entitled to the land instead «v 
the money He became bound to pay that which h 
had retained in payment of his land the date » 
the decree giving the date of the failure of ° f 
existing consideration within the meaning of 
of the Limitati n Act 1877 The matter ZJt 1 . 
also be regarded as falling under s C« of the Contrt.i 
Act (IX of l87'>) under which when the 
was decreed ineffectual the debtor bavmg tire*, „ , 
received au advantage under it was made iJ?/ 
to restore that advantage or to make comr, * ,a 
ton font Bas u Kuar r Dhum Sivijh f Q * 4 ‘ 

5 68 ‘’““‘Ml 


Affirmed on appeal in Bbohmo Dutt v Dhabho 
Das GrOse I L E 28 CjIc 381 

[SOWN 468 


See Minor— Llasixtit of Mi\ob on 
Tight to enforce Covtbacts 
[H L It. 21 Calc 


AND 

872 



< 1707 ) 


DIG! :>T 01 CASES 


( lf05 ) 


CONTRACT ACT (IX OF 1872) -continued 
See Miwob— ' Representation of Minor 
in Spits I Xi E,7 Calc 140 

e 69 

See Charter Pabtt 

[L L H. 7 Bout 51 

1 ■ Payment far <eX«<*S another 

person it liable — S 69 of Act IT of 187.2 was 
intended to include cases not Only of persons! Iiabi 
hty bnt all liabilities to payment for which owners of 
land are indirectly liable when such liabilities are 
imposed upon lands held by them Tliat section must 
be held to include such a case as a sub-lessee paying 
rent to a superior landlord for which the intermediate 
lessee is liable under a covenant MotnoOBANATH 
Chcttoeaduxa t Kbjstokbmab Gbosz 

it Xi R 4 Calc , 300 

2 Money paid under compel 
ston oj Into- — Voluntary payment— -A mortgagee 
of two separate properties became by purchase the 
owner of the equity of redemption of one of them 
and of thia property the valne was so proportioned *o 
hie payments that the mortgage debt was in effect 
oa isfied This mortgagee however, obtained a decree 
and order in execution for the sale of the other 
property on which Jus mortgage was the second 
Of the latter property the plaintiffs who also 
represented the first mortgagee had become pur 
chasers and they hied objections to the sale. These 
were disallowed and they thereupon paid into Court 
money sufficient to satisfy the decree in order to 
prevent the sale Held that this was not a voluntary 
payment nor a payment of money equitably doe 
but one made under compulsion of law t e under 
prissnre of the execution proceedings And held 
that this might be recovered m a suit for a money 
decree the remedy not being confined to the execution 
proceedings DcirciuirD * Eavxishen Singh 

[I, I. R., 7 Calc 648 

See Modish Cupnhee Banebjez v Bast Pue- 
bonq Cdowbket IL.E. 4 Calc , 639 

3 — — reimbursement of person 

paying money due by another in payment of ichieh 
he is interested— Purchase of mortgaged property 
— M and R conveyed certain property to S by a 
deed of sale in wluch the vendors asserted themselves 
to be in possession of the property and no mention 
was made of the property being mortgaged There 
wa* nothing to show that the purchaser purchased a 
mere equity of redemption nor that lie was aware of 
the mortgage Before <S obtained p .session of the 
property the mortgagee sued to enforce his Jun and 
obtained a decree and attached the property m exe- 
cution and it was advert % -d for sale & satisfied the 
decree which hu iqual In amount to the purchase 
immey an<l brought » suit to obtain p ssessm cf tl e 
property The Court of first instance decreed the 
claim w i liiiionslly on the parment of the purchase 
m ney to the defendant* bnt the 1 wer Appellate 
Court r trstd the decree being cf i pinion that the 
j lamtlff w a ut tl d ti an unc n liti ual decree and 
it* de tie was afF rme 1 m special appeal Mazda 
All r Mauouei, ‘'*uin Kuan 7 N W 330 


CONTRACT ACT (IX OF 1872)^«W'? 

4 - — . Perenue Sale Zow ( Jet Si 

of 1859 ) e 9~ Payment of revenue -p Where two 
co sharer* Jn s unchnded estate took fro® »» 
co-sharer a farming lease of her interest in a 
of tho said estate on the stipulation that they AouW 
meet the Government demand on the said 
and take credit for the amount m the rent resen eu 
and the two farmer* leased out tbe ssme ttore i 
dnr ljara lease to a fourth person who, on «> » 
of the said farmers to meet the Government 
paid it in himself to rave the estate and 
a suit against the third co sharer to r 
amount , and the Muns.f decided tbsUhe^t 
only lie against the tuo farmers but the 
that tho suit could only lie against the third^Jj^ 
as proprietor $— it was found by the ®js|* . |Cl ) 

as the third co-sharer 5 ! share was t i,e 

the whole estate was liable pwpneton with 

two farmers wero generally liable as pwj> ‘ wnt 
the third co sharer and having rc V , f^ f . 

for the share might have been mde liable*^ w 

revenue even if the an it had bee J? * 18S o 
supposed by the Judge -under I » ! * * »V fcroog M 
hat -Held that as the nit ^ 
under any particular ljut -» weh tl 

the Contract Law applied to the * ey pji.l 
, 9 Act XI of 1859 and tU * W 

by the dirt yaradar wm rocove-abU »om ,, 

farmers who had realized the rent -, rl .tcn, 

blc both under their contract and neap 
for the revenue Tarim ot»«» r, 385 

DeSZA V Sn EENATH MOOKEWI * 

rs^XTJS^SS^A&JA 

brought by tm do*- *•"**«£ AefeUwt taTfa * 
in the payment of money — 
improperly refused to perform them ^ 
of his niece the daughter of rf^ed 

(deceased), the widow of the latter **1*^/ pur JW“‘ 

the ceremony borrowing money * , w 

and sued her late husband . «•»*«£ ^ ^ 

dant) to recover the amount expendedO^ r|) ^ 

On its being contend d that d e ,p«iir* rf *“? 
no obligation to provide for th * rfj fcrf*ut 
brother a daughter * properly F r 

vn»l»Uc th marriage tovmg ^en^.^a 

formed Held further JJJ m by the 
tamable though it had beeu brone^J «e mV* 
of the bride and not by the b« ,c h of «-* 

That the » thcr wa. within tb* « ^ ^ w lh* 
of tho Indian Contract A<* w the 

the payment which tod e lhMt HJ 

It vu not neiewary fur her w I ^ m*' 
been compelled to »*** ** ® *" CTTlK b** 1 
it at the defen dart » request 
gab v Kauaphu* Amwa JL( o 3 jlaA 513 

- as 69 and 70 
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CONTE ACT ACT (IX OF 1872) -cont need 
See SifAtL Cause Court JIofcssu,— 
J orisdiction —Contract 

(XL R. 4 All. 134 162 
I. Xu R. 16 Calc 052 
XL.B. 12 Mad. 349 
S»e Sfeciai. Affeal — Smasi, Cause 

Court Suits — Cobtbact 

[IL E,16 Calc 652 
1L U 13 Mad 349 
See t OLURTABY F ATE EXT 

(X L R. 23 Calc 28 
LLR25 Calov, 305 
HE 28 Calc 826 
1 C."W N 458 
2CWIT 160 

X — Illegal eolleet on of cess — 

Horn. Art III (f 1869 s 8 — Suit to recover cess 
fraudulently letted — The plaintiffs sued to recover 
bach from the defendant the amount levied by him 
os local cess on certain wants laiuia belonging to the 
plaintiffs, the defendant claiming to be the inpennr 
h Ider of the village in which the lands were situated 
The amount was levied by the defendant through the 
assistance of the mamlatdar under Bomba? Aft III 
of 1869 s 8 The defendant contended that in 
c n sequence of a demand from Government he had 
pa d local cess on the whole of his talnkh including 
the > illage in which the plaintiffs lands were situated 
and was therefore entitled under ss. 69 and 70 of the 
Contract Act (IX of 1872) to recover from them the 
amount which he had paid to Government as a 
portion of the cess which rateably fell upon their 
lands. It was found that the defendant was not the 
proprietor of the lands held by the plaintiffs and 
that the relation of landlord and tenant did not exist 
between them also that defendant paid local cess for 
the plaiotrffa lands fraudulently and with the inten 
turn of thereby making evidence of title to their 
lands knowing that he had no lawfnl or just claim 
to them Held that the defendant was not a person 
interested in the payment of the money made by 
lum to Government within the meaning of s 69 of 
the Contract Act assuming that a portion of that 
sum w as demanded by Government m respect of the 
plaintiffs' wanta lands and that they were bound 
by law to pay it to Government Held farther 
that the defendant did not lawfully make the 
payment within the meaning of s 70 of the Act 
inasmuch as he did so fraudulently and dishonestly 
Desai H(Matsjjtg v Bhavabhai 

[L Xu R 4 Bom 643 

2 * The Summary Settlement 

( Bom ) Ad VII of 1863 ss 2 6 9~Inamdar— 
Sait for contribution —The plaintiff was the jaghir- 
dar of a village in which the defendant held certain 
laud as Snauidar on the annual payment of a certain 
quit rent The plaintiff a jagbir u as in point of time 
subsequent to the defendant a inam Lver since the 
time of the jaglur the ancestors of the defendant (and 
after them the defendant himself) paid the quit- I 
rent to the ancestors of the plaintiff and after them 
to the plaintiff himself In 1S69 the summary settle 
went was introduced into the village under B mb-iy j 


CONTRACT ACT (IX OF 1872) -continued 
Act \ II of 1863 Under a 9 of that Act a notice 
was served upon the plaintiff by the Collector in 
respect of the village and he accepted the settlement 
provided in ss 2 and 6 of the Act Government, 
accordingly granted the village to him at the 
summary settlement of two aunas in the rupee of the 
full assessment No notice was served upon the 
defendant under the Act nor did tho plaintiff inform 
the defendant of the notice which the plaintiff had 
received in respect of the village The certificate 
issued by the Collector to the plaintiff previously to 
the grant of the sonad regarding tlie settlement con 
tamed the following passage — Before the villages 
(\ esu and Sanya) were granted in jaghir lands were 
held by peta mamdars over which the jaghirdar haa 
no nght They are entered in the eanad only for the 
purpose of receiving the settlement and paying it over 
to the Sarkar In 18<7 the plaintiff sued the defen 

dant for the amonnt of three years summary settle 
ment which he (plaintiff) had paid to Government on 
account of the defendant s lard Held that ss 69 
and '"0 of tho Contract Act (IX of 1872) did not 
apply to the case KamaxudiK i Paktaf Mota 

[I L R 6 Boro. 244 

3 — ■ — Suit for contribution — 

Payment by one person inhere both are liable — 
Qacere ~ Whether a suit for contribution where 
both plaintiff and defend rots were liable for the 
money paid by the plaintiff falls within the scope of 
either s 69 or s 70 ot the Contract Act which 
seems rather to contemplate persona who net 
being themselves bonnd to pay the money or to do 
the act do it under circumstances which give them a 
nght to recover from the person who has allowed the 
payment to he made and has benefited by it. 
Puttee Axi r Gct>ganath Eot 

[I L H. 8 Cole 113 10CIE 20 

4 — Contract Selattons resem 

bling — Money paid — Voluntary payment ~B sold 
certain immoveable property to A one of the terms 
of the agreement of sale being that A should retain 
a portion of the purchase money and therewith pay 
the amount of a simple decree for money against B 
held by C A failed to pay the amount of Cg decree, 
and B therefore sued him for the balance of the 
purchase-money and obtained n d cree In the mean 
time C had the property attached inlexecution of his 
decree against B A thereupon paid the amount of 
Cg decree JJ subsequently took asi ereeeitwa ot 
his decree against A for the balance of the purchase- 
money and A paid the amount of the decree ^ 
then sued £ to recover the amount which he had 
paid in satufacti n of C» decree against B Held 
that A was entitled under g. 70 of the Contract 
Act 1S72 to recover such amount, B having enjoyed 
the benefit of the payment and the same cot having 
been intended to be gratuitous, Semite — That the 
case came within tho provisions of a. 09 of the 
Contract Act and of the principle laid down w 
Hultchand r Bamlnhen Singh J i. JK y Calc 
619 Ajumha Prasad c Baras Sajjad 

P Ii XL, 5 AIL, 400 

6 Vendor and purchaser 

Arrears of Oorernnent rerenur — On the date of 
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CONTKACT ACT (IX OP l&72)-eonhn«ed 
the purchase of a revenue paying estate there were 
arreais of revenue due The instrument of sale waa 
silent a* to the party liable to pay such arrears 
The purchaser was compelled to pay such arrears 
Held that the purchaser could not recover the money 
so paid from the vendor Post MtnAUnaD r 
bJUJAD Auuau I L. H 0 AIL, 67 

6 — Meaning of lawfully — 

Mortgage — Decree enforcing hypothecation —Satie 
fiction of decree bg person not subject to legal 
obligation thereunder — Suit for con fnbtifion brought 
by $n A person against judgment debtor — Oratut 
torn payment —The widow of D a separated Hindu 
hypoth Mated certain immoveable property which had 
belonged to her hustond The immediate rever 
Burners to 1)’» estate were his nephew S and tho three 
eons of lus brother O After the widow** death the 
mortgagee put Ins bond to tint impleading as de fen 
divots i> two of S’* four sons and the three sons of O 
Only the three last mentioned persons resisted the 
suit and the mortgagee obtained a decree directing 
the sale of the mortgaged property in satisfaction of 
his claim From the operation of this decree 5 was 
wholly exempted and his sous were made liable only 
to p\j their own costa Before any ealo in execution 
of the decree could take place the sons of S paid the 
amount of tho decree into Court thas saving the 
property from sale They subsequently sued the 
son* of O far contribution in respect of this payment 
It mi found that at the time when Repayment was 
made 5 was a member of a joint Hindu family with 
the defendants and that bis sons the plaiutiffs had 
at that time no interest id the property by transfer 
from him Held that at the time of the payment 
the plaintiffs could not properly be regarded as iu the 
position of cr mortgagors with the defendants boss to 
have Rn equitable hen upon the property they had 
saved from sale that it was not a case of a payment 
winch the defendants were bound to male in which 
the plaintiffs were intended within the meaning 
of s t>9 of the Contract Act j and that therefore the 
■fiction of aa implied request by the defendants to the 
plaintiff to make the payment could not he imported 
into the case and the plaintiffs were not entitled to 
contribution Held also that there was no such 
relationship between the -parties as would create or 
justify the inference of any right in the plaintiffs to 
look to the defendant* for compensation so a* to 
make s **0 of the Contract Act applicable and that 
if the plaintiffs as mere volunteers chose to pay the 
money not for the defendants bat for themselves 
they could not claim the benefits of that section 
The principle of the decision In Fanchan Singh v 
At Ahmed I L H 4 All 5$ has been recognized 
and provided for in the Transfer of Property Act 
Ily the use of the word lawfully in *. "0 of the 
Contrati Art the Legislature bad in contemflation 
esses in wl ich n pt-rsm held sncli a relation to another 
si cither il reitly to create or reasonably to justify 
the inf ri « that by s me act done f ir another 
per* lb |*r* o 3o5ng the art was entitled to look 
In i H m ti n W the l erson for whom it W done 
} a n Tut ul \ nyh \ ill , <*r Lai hahoa Z X 

2 I A 101 referred to tit EM Cat r Bnaowan 
Ha* X I* It, U AIL 234 


CONTKACT ACT <1X01- 

7 - Payment of aotermtd 

revenue Ip person utrong fully »» f«*«**?*. $ 
W-£whi was m wrongful dW 

•M by r.gU W»»gea » * gSLnfAS 
pud the Govenuaml rererae 
Lhea her title to the property ohtadp ““ 
mi recovered the rent, iron the .rf I ™ 

obliged to rrfondtheoro. Soh.egw 
to recover the sum which he bad R™,? willna 
revenue —UM ttat the «>«•«* 
the provisions of «s 69 and ,0 j 

Act iod the fut Hurt »• U 

by his wrongful act or that the def , b m 
bceeSM by the P .)r»»t he ™}‘g, 1 ' 
no right of action agamst her f m jl<v 

Soudam ,n, Das, I L X 4 Cate BBS Kierre 
lilSDA Kcab V Bhowoa D *| r 7 A R 660 

a . Voluntary 

Landlord and tenant— Q L ,/r 
meat of bg P al »'* ar ~ D y a f‘i fZ v ?0o'e™<*e>< 
bilxtg of to recoup pain, dor who page has Id* 
revenue for him ichen a **Wf* yr 0 fjS»9) » f 

opened -Xetenne Sale ZaaCdet^ J^ blJ w ,d« 

JO li 13 14 and 61 ~' A ,^ ^7 rernm ent revenue 
certain pajment* on acconat of J «nwn JcflQ ^ 
due by hi* *npenor r ft* 

although a *eparate account had bew op ^ , 

payment of «uch Government j 0 *acb «'t A 
suit to recover the amount so P°“ „, frf |y voioo* 
was contended that the payments r . W f*r the 5 ' 

f ry rod U»t «» pl.l.t.S ^ «*■» 

Held that the plaintiff ^ to rwo«r 

the payments and was therefore w furf her U»t 
unto a C9 of the Contract Act ^ u »r 
, 70 of the Contract Act iocio<!* 

much as the word dora , plaintiff 
payments of raoneg ■»<* * J the MV «io« «* !e K t 
entitled to recover under * ! » “ * w t«rrtt w« ' “/ 
a. he believed in good tW U tU tj 
endangered by a sale takiog P sdo t** 

a landlord under s 9 kccM*[ 

recoup a person pajmg^ T ^“JJ^ of whftbwtw 

does not depend ®P° n or «ot hat 

mcmry was originally AtpM* o{ the .rres^ 
n nan it* being credited m paymeav 

„ ! n^oHATB Vtootzuw . a ra t, £13 


* 50 „ . rarer Slo rtfi** 


X to * 

><r n SJjjSISdy^J, 

„ «»„l a. ri«r,r OWfijS 

.(«r. /.r ' Lfct «" '"Tlw 

51-kSjS«s ss# 
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CONTRACT ACT (IX OP 1672) eonhnutd 
being cam A out anil (till not wish to execute tlicm 
thimseln-a excel t as contractors and tliat the) had 
•pnj jed the benefit of the work done and further 
tliat C remment had carried out the repair* not 
niton 1 ti do them gratuitously f T the defendants, 
it was n t f und that there was any request titter 
express r implied on the pert of the defendants 
to th G vemnicnt to execute the repair* In a *uit 
by the S -Cretan of ‘'tote to ntoifr frtm the defen 
dan « their shore of the cost incurred — Held that the 
| lair tiH was entitled ua ler the Contract Act a 70 
to recover part of tie crat incurred estimated with 
reference L the irrigable area of the villages owned 
ly the plaintiff and defendants respectively 
Damodaua Mud alia a r Secretary op State for 
I Mil a L L Ii. 18 Mad., 88 


8 72 

See suaix Cause Court Mopes b~ 
Jubi diction— Damages 

[I L R 2 AIL, 671 

1 .... — Liability of person to 

s tom money u paid ly m t/ahe — Prtnc pal an>l 
agent —A treasury « ffiecr under the lm posit < n of a 
gross fra id, paid m ncy to the defendant who was 
the inn .cent agent of the per* n who cintnrcd tho 
fraud In paving the money the treasury cflicer 
neglected no reasonable precaution nor was he in 
any way guilty of carelessness Held that the de- 
f mdant was bound to repay the money received by 
1 im and tliat lie tv uld nrt d fend himself by the 
plea that he had paid it to his principal nrr could 
the Court allow that the circumstance that tho prin 
cipal was himself a servant of the plaintiff and in 
the c iirse of ] is employment obtained facilities f r 
committing the fraud relieved the defendant from 
1 is liability Shhoan Cn»RD r Government 
Aorta IV estebn Provinces I. Ii. R, 1 All 79 

2 Arrears of revenue— Vol 

untary payment— Mistake— Payment under a 
m si lee —The plaintiffs believing that they held a 
f i r annas share and the defend ints the remaining 
twelve a mas share in a potm the revenue of winch 
was in arrears paid to the zamindar oi the 8th of 
March 187C a port on of the orre rs ce responding 
to the share ia the patni to wb eh they considered 
themselves entitled It was afterwards decided, in a 
suit between tho parties that the plaintiffs were not 
entitled to any share in the patm and that the d fen 
dants were entitled to the whole sixteen annas thereof 
Subsequently to this decision the defendants in pay 
ing up the arrears of revenue due on the patm took 
the benefit of the payment made by the plaintiffs on 
the 8th of March 1«76 a dpatd in only si much as 

t get her with the previous payment made up the 
whole arrear Tho plaintiffs then brought the pre | 
sent suit to recover from the defendants the anmnt ' 
of the payment made to the ximiudar on the 8th of j 
March 187C Held that tho payment was not a vol 
untary payment and that the plaintiffs were entitled j 
ti recover A oars Krishna Bose r Mon Mourn 
Bose RL. B 7 Calc. 673 OCLE, 182 


CONTRACT ACT (IX OP lH72)-ccn xnued 

But tee Titrcx Chand r Soto a mint Da«i 

[I L.R , 4 Calc. 668 SCLR 456 

3 — Payment of debt errone 

onsty supposing person vas liable to contribute 
— Where the plaintiff purchased property and 
discharged a debt for which the property was hypo 
thecated believing that certain persons were liable to 
contribute of whom one wa» subsequently declared 
urt liable to contribute — Held not to be such a pay 
xnent by mistake as to give him a right of suit 
Ailxunth Sahee t Hpmioman Pebshad 

[3If W 138 

4. — ■ Stone y paid under mistake 

— Proud inducing a mistake — A a gemastah of 
£ 9 deceased hnsbsnd represents! to £ that be 
1 had her hnsband s will »i his possession containing a 
legacy in At favour and obtained from f? an agree 
went for R2000 expressed to be id consideration ef 
the alleged will being given up to £ of A f regoing 
hi* legacy and of servtces to ba rendered by A in 
winding up the affm s of the shop In pursuance of 
tin* egreement £ paid a *nm of money to A bnt 
up n discovering that the alleged will was not a will 
at all sued to rcc iver back the money so paid by her 
Held that under the circumstances the taking of tho 
agreement was a fraud upou £ that the payment of 
the sum of money by £ was not a voluntary pay 
ment and could he rocoxered hack and that the 
Court could not apportion the amount (if any) that 
might be claimable by £ ter work done under the 
agreement Befarai r PaebhurAm Kirpasuan 
KAB 8 Bom A C,102 

8 — Voluntary payment — Money 

paid but not due and paid under compulsion — 
In execution of a decree the plaintiff purchased certain 
property but sequently the defendant in exccuti n 
ot another decree against the former owner of the pro 
perty proceeded to execute his decree against the 
same property The plaintiff thereupon preferred 
a claim which was disall wed as he had not then 
obtained and consequently could not produce the 
axle certificate In order to prevent the sale ho then 
paid the amount of the defendant ■ decree into Court 
and subsequently instituted a suit against the defen 
dant to recover the am nnt so paid into Court to 
prevent the sale The defendant contended that tho 
amount was paid voluntarily and could not here 
covered back. Held follow ng Hoot, Chand v Rant 
/Listen Sing L. R 8 I A„93 I ZR 7 Cole., 
648 that it was not a volontary payment and that 
the plaintiff was entitled to a decree patiua HA a 
toon Ctoicdrasn v Mahomed Jan Chotcdhry 12 
Moord s I A 6o 10 IP RPC 29 referred to 
Atibvix v Ram Protlad Vat 1 Shame 2o doubted 
Jcodeo Aar ain Srxan r Kui Srvon 

[I.L.R 16 Calc. 056 

• a 73 

See Damages— Measure and As essment 
or Damages— Breach of Contract 

fl la. R-, 12 Bern. 242 
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CONTRACT ACT (IX OF 1872)-e 0 whW 

See INTEREST — MISCELLANEOUS Ci-.ES— 
Arrears or Bevt 

cr L R 18 AIL, 240 

See Ikiebest— Omission to sttpplatb 
for or Stipulated lure has expired 
GC L R., 20 Mod 481 


CONTRACT ACT (IX OF 1872) -amtwii 

Set Damages— Measure asd Assssskatt 
or Damages— Breach of Cowbict 

(20 W R, 481 
I li R &A11, 238 
I, L, R^ 12 Bom 24- 
ILK. 22MflA 453 
gC W Ki« 


See Limitation Act 1877 abt 116 

(ILK. 3 Mad 70 
I L B 12 Calc 357 

s 73 and ss 77 83, 84 and 107— 

Jit tale Aohce of Might of unpaid tendon — N~o 
winsl damages — The defendant purchased from the 
plaintiffs a cargo of Watson a Hartley steam coal at 
R2l per ton to smvoby ship Grecian butonitsam 
Mil the defendant on being called upon to do so refuted 
t take delivery on the ground that the usual certificate 
that the coal was what it was stated to be did not ac 
cintpany the cargo The plaintiffs thereupon gave 
notice to the defendant that unless delivery were taken 
the coal would be add on his account and at hi* nsk , 
and on the difendant repeating his refusal to take deli 
very the plaintiffs caused the coal to be aold and it was 
purchased m the name of it <$• Co for R13 per ton 
In a suit which was stated in the plaint to he for the 
loss sustained by the plaintiffs on the re-sale the Court 
found that the plaintiffs themselves were the real pur 
chasers and that the sale had taken place without pro 
per notice and under tbo circumstances was invalid. 
Held bi tl> in tho lower Court and on appeal that the 
plaintiffs 1 ad by the way in which they had dealt 
with the coal rendered themsclvte accountable to the 
defendant in respict thereof and that aotwithstand 
ing the difendant had c mnutted a breach of the con 
tract in refusing to take delivery of the coal the plain 
tiffs were bound t> give an account of tho coal and 
prove that they had sustained a loss on the re-sale nnd 
on their omission to do s> they were Dot entitled to 
recover any damages. Held on appeal per Makes r 
J that the plaintiffs were not entitled to put aside 
the salo as invalid and treat the case as ono for 
damage* for breach of contract Under the circum 
stances they were not entitled to even nominal 
damages. The mere shipment on board the Grecian 
dul not pass the property m the coal to the defendant 
under s 77 of Act IK of 1872 Per PflvrrrEX J — 
Whether by virtue of tho contract and the subsequent 
appropriati n and shipment the property in the coal 
passed or did not pass to the defendant within tho 
meaning of a 81 or s S3 of Act I X of 1872 even If the 
■sle were invalid the plaintiffs were not entitled con 
•id nog their conduct indealing with the coal and the 
concealment of their interest in tb pnrehase aud in the 
■brnnee of satisfactory evidence of what ultimately 
becstneof the coal to recover any da roa-es. ItrcHA'fA’V 
•> Avnaii 15 8 X H. 270 


— b 74 

Se Administration Pond 

PL X. It , 10 AIL 29 
** Eowiuct — Aitbbatjov or Co tract 
— Alteration nr Court 

[ILH lMndL 340 


See Cases under Ivies m-Sfimj 
TIONS AMOUNTING OK KOI Tt> PENAITIM- 

See Madras District 
Act, 8 261 UK 18 Mad-, 474 

PenaU 3 -Suil lj 

pnetar for arrears of rent— Bengal TV 

Act (VIII of 1885) t 2'J 
prior to—Coeenantfor a higher rate^H* , 
of rent — Bengal Menl Act (VllloflSty ' * 
a kabnhat executed in 1BS1, »t * tlfl «« iiti 
upon tlie expiry of the term of seven 7 w 
therein a fresh lease should be executed “ , 

the defendant cultivate the lands without „C 4 
fresh kabuliat he wonld pay rent at the rets °i 
bigha (a rate much higher than that fired **«•«*■> 
No fresh kabuliat w«s executed on wp 11 ?. . 
and the plaintiff a part proprietor 
separately brought this suit for airca-* ® . ^ f 

new rate of fit Tho defeudant t 

olid that he plaintiff being a part proper, ^ 
entitled to sue for enhanced rent aodthi 

tion for the higher rate was gate » 

tended to be earned out The first ^ ^ 

decree a* an enhanced rate or anaddjti«rt>” 

in the rupee in terms of 

Tenancy Act On appeal theSubonEas^^ ^ 
missed the whole suit on the ground a part 

being one for enhanced rent and t“® P , , lfc« 
proprietor the smt did Rot he th# pngsl 
kabuliat having been exccated beto i l j B oto’< ne 
Tenancy Act was passed, tho P l * aw ' t , c ?£! , Umtiff ^ 
within the operation of that Act and * 1 { y, J0 » 

though a part proprietor could bnog tn y £ F 
Chunder thaclrabultg T paCfSEr an* 

19 Calc 755 followed. Held by *_ t t ho »-l 
Grose JJ (r amfivi J dissenting)--* l4 w jy 
ditional rent was intended to be .vo-tlo! 


.lea that the rate of Hi «M» f**Wr*r l » ■»/ 

.y tbo defendant in h.s written sUUW^M ffit u 

Le the stipulstl n did not sot*""® wU 

f • 74 of the Indian l^trart kat f ' 

lot for compensation for breach ot } ppsj 

ent at a rate which «• 3 M 

rom a certain time Held w tC <* * 9 

tcngal Tenancy Act has n° „htcb 

on net apply to tho pr««»t kabnhat ef 

x ecu ted bef re tl e passing J>! 
lengal Act 4 III ofl«C9 d. * ,hepf**t 

y*neccupancynnyattoi«y wUt tn jiu/3l 

Lie Briar, r , »i«« 

rferred to TejsvpbO ^ li lt, 22 Cal?- 
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CONTRACT ACT OX OP lB72)~co*ltnKed 
X, - s 76 -Government currency 

mote Th/Jl of— A Government currency note was 
stolen from A and cashed by B in good faith for C 
On the c n notion of C for theft the Magistrate 
ord red the note to be given to B A appeal d to the 
Sessions Judge who was of opinion that he was not 
competent to interfere as a Court cf Appeal under 
s. 419 cf the Criminal I“r eedure Code but aub 
milled the case f>r the orders of the High Court 
Held that the provisions of a 76 of the Contract Act 
did not apply as the change of a currency note for 
money is not a contract of aale and that as the note 
came honestly into the hands of B the order of the 
Magistrate was right Emfres 3 r JO-.ESSPR 
Hocsx I. L. R. 3 Calc 379 

3. • — - - Government currency 

note- -Qcndi — A Government enrreuey note is 
u t goods within the meaoing of the Cintraet Act. 
In The matter or Michele 1C LB 339 

1. 8 78 — Sale of goods — Ascertained 

good t — Transfer of oanership — Contract Act t 86 
— Breach of warranty — Ordinary diligence — A 
contracted with J? to sell him 975 mannda of nee 
the whole contents of a certain golah at Kallygunge 
(near winch place B resided) at a certain rate B 
paid to A certain earnest money and agreed to 
remove the whole of the rice after weighing on or 
before a certain date B transferred his contract to 
C who through his servant took delivery from A of 
130 maunds paling to A R1 000 but subsequently 
refused to take delivery of the residue as be alleged 
it to be of inferior quality to that contracted for 
The golah was accidentally burnt and the residue 
of the nee destroyed In a suit by A to recover 
from J? the balance of the purchase money (after 
deducting the payments made) under the contract — 
Held that the sale was complete and the owner 
ship with the nsk of loss in the nee sold passed to 
B under ss ■ 8 and 86 of the Contract Act because 
the contract was for ascertained goods for which 
J} had paid earnest money and taken part delivery 
and that it was not open to B to rescind the sale on 
alleging and proving a breach of warranty on the 
part of A nnless he could bring the case within the 
prov sion* of s 19 j but that he was precluded from 
so doing because he might have discovered tbs 
inferiority of the quality of the nee by using ordi 
nary diligence Sboshi Morion Pal Chowdhre r 
I.OBO Kbisbto Poddax I. L. R. 4 Calc 801 

2 — Sale of goods ly descrip 

lion— Purchaser's nght to reje t — Whether goods 
according to contract or not hom relevant — Deli 
very of part of the goods — Su t for prices of goods 
rejected — Contract A t e 92 — B L agreed to buy 
from SI J5 five bales of chrome orange twists "or 
any part thereof that may be in a merchantable 
condition ex City of Cambridge or other vessel or 
vessels with specific marks and numbers each bale 
conta uing 500 lbs at so much per lb to be paid for 
on or bef ro delivery B X took delivery of and 
paid for ody one bale bnt rejected the others 
SI £ brought a suit for the pnee of tbo four bales 
rejected Held that the property in the goods did 
uot pass to the defendant by the terms of the 


CONTRACT ACT (IX OF 187 2)~*onltnuet 
contract nor was the deli very that was taken by him 
of the one bale a delivery of part of the goods 
within the meaning of ss. 78 and 93 of the Contract 
Act the suit therefore did not lie Held also 
that the question whether the defendant was entitled 
to refuse the goods — in other words whether the 
goods were according to tS c contract or not— was one 
that was unnecessary for the purposes of the present 
suit but it would have been otherwise if the suit 
were one for damages on the ground of the defen 
dant e refusal to accept the goods A purchaser's 
right to reject goods by reason of their not answering 
the description m the contract may be independent 
of the q nest ion whether the property in the goods 
has passed to him or not Mitchell Reid & Co, * 
Bdldeo Doss Khettre II R, 16 Cala I 


- s eu 


See Attach uent— Subjects op Attach 
aient — ■ Inshity oa Pension 

[L Ii R. 6 All 034 


See Eight of Spit— Contracts on 
Agreements 

[I I*. R. 15 Bom l 


— Suit for damages for non-deh 

very— Obligation to del ver —In a suit fo dam 
ages on account of failure to deliver goods fknkvel 
sold where the contract was to deliver by ivei»hf fi.„ 
weighment taking place in the seller . own prem.se. 
— NeW that as plaintiffs did not apply f or delivery 
the sellers defendants were not under the 
Act . 93 bound to deliver the good. f£on 

M SR1M1N r Golap ClIAND J-owldckha 0 

s 64 124 

See CowiRACT— Construction of fov 

Tracts I I r 24 Gala s 

I». R. 23 I A 118 

b 103 

See Vendor and Purcharru^-l „ ,, 
Him,. ' ’“»* 


- 8 107 


[X. L R. 14 Boat 67 

See Contract— Beeach op Contract 

^ L 34 Calc, 124 177 
J'i'-S 18 All. E 35 

1 60S 

“ C vr u 283 

See Damages— Measure and Assm.w. - 

O' ^ ^ 21 Ca!o. 12 4> 17 y 

1c w‘te- E °5 

B 108 ^ 18 

See Dexitxrt Order. 

P.Ii.R^8Rom 601 
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CONTRACT ACT (IX OP 1 -continue* 

1 exeep 1 — Possess ton 

of goods fig person other than owner — Title 
comeged hg vendor to vendee — The plaintiff let to 
D a piano on hire on the following terms — At R30 
per month if duly paid fcr and kept three years 
ehall then become the property of hirer These 
terms were embodied in a voucher which was signed 
by JD The monthly hire was not regularly paid 
and the plaintiffs sued for and obtained a decree for 
a portion of the hire up to May 1873 Subsequently 
in that month D sold the piano to th« defendant 
who obtained delivery of it in dune In a suit by 
the plaintiff in trover f r conversion of the piano the 
ludge found that the defendant acted m good faith 
Held that the possession acquired by D was not 
possession by consent of the owner within the meaning 
of s 108 of Act IX of 1872 excep 1 and that be 
did not by sale to the defendant transfei the owner 
ship in the piano to him Ezcep 1 of ■ 108 
docs not apply where there is only a qualified 
possession such as a hirer of goods has or where the 
possessi m is for a specific purpose Gbeenwood e 
Holquettb 12 B L. It 42 20WE, 467 

2 ■ — — Possession with content 

of owner— Bailment — Bailee — Sale hg bailee of 
goods bailed — Title of vendee — The general rule 
lanl down by s 108 of the Contract Act that no 
seller can give to a buyer a better title than he has 
1 imself is qualified by ezcep 1 to that section 
But the possession contemplated by that exception 
d ies not extend to every case of detention of chattels 
with the owners consent The exception has 
particular relation ti the cases of persons allowed 
by owners to have the indicia of property or 
possession nnder such circumstances as may 
naturally induce others to Tegard them as owners 
and constituting sine degree of negligence or 
defect of precaution imputable to the true owners 
\\ here, however the detention of a chattel is 
allowed for a particular limited purpose there is' 
nti possession such os is required by the excep 
tirn In the case of a gratuitous bailment of a 
chattel the possession remains constructively with 
the owner S left with C a buffalo and a calf to 
be taken care of during his absence from home 
C sold the animals to M S sued to recover them 
Held tliat the bailment by S to C was a gratuitous 
one or else a mere custody by C for S that S was 
therefore at the time of sale in constructive posses* 
sion of the animals and C could not transfer to M 
an ownership that he had not himself SnmziB 
Mubljdhab v MOnAJOAi Jaduram 

[L L B 11 Bom 704 

B 124 

See Volustaht Patsiekt 

[LL.R 14 Bom. 299 

a a 128 147 

See Deekav AomctrLTUBiSTs Relief Act 

s. 72 1. 1*. K. 6 Bom 647 

a 127 

Sf PttlVCIPAX. AXD ‘'UCETT — I IOITT3 AVI) 
Liabilities of Stokty 

P* L. IL, 1 All 487 


CONTRACT ACT (IX OP 1872)-co^ m* 
8 128 

See Pbincitai AVDStfEET?— PiGsrrs avd 
Liabilities of Sheet? _ 

[4 C L R U6 

See Subety — Liability of Scbett 

[LL R., 19 Bom, 897 

8 130 

See Appeal to Pbitt Cotrccnr-^Tir 

OF ExECDIlOlf FEVDINO APPEU. 

phB 19 Mad. 14U 
See Minob— Cases otlek Bombay Mkoei 
act (\\ or l®jf^ jg Som 2* 

8 I3L 

See Guarantee ^^jojul.531 
Emm u Mad . 373 

89 132 139 

See Bill of Eychab<« ^ g Calc l74 


bb 133 143 


BB A£XJ 

See Cases undbb Pbincipal and 
BB 141 142 

See Volottaey m jj obl 239 

See Guarantee 1. 1»* R 0 40<J 

bb 148 16L 

See Cases under Cabbier9 
See Cases undbb Railway Co«a« 

bb 160 161 152. 

See Onus of 398 

b 15L 

< yeeUiLLOFLADn.-O fcB joCaIC 489 
bb 161 162 

See noiEL-KiEPEB^AVD Or*g AIU 10 4 

— B 17 ° TT.IL.6An. 1 39 

** Bailsievt Cala# 313 

See Lien I I*. R» 0 

s 17L 

See AttobveY . 

See Pa-webs 
See List 


— b 178 
See Lu* 


(I.L.R 0 “ 034 
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CONTRACT ACT (IX OP 1872)— cootmued 

L Cntlodg of tenant — 

Postettio* — Fledge of good* — A servant entrusted 
by hi! mistress with the custody of goods pawned 
them dun QK her absence The mistress sued in 
Inter for the goods Held that the custody of the 
6<rvant was not “possession within the meaning 
of a. ITS of the Contract Act and that if he was 
to be regarded as having taken the goods into his 
possession for the purpose of pawning them the 
case came within the second proviso to that section 
and that accordingly the actum would lie BlDDO- 
mote Dabee Pabee r Sittsram. Eiddomoie 
Dabee Dasee r Soobyl Das JIullick 

PLIaH. 4 Calc. 407 
3CL.lt. 398 


CONTRACT ACT (IX OP 1872) -contrived 

8 102 . 

See Principal and Agent -Liability op 
Agents 11 C 1* It. 647 

BB. 201, 218 

See Limitation Act 1877 art SO 

[I.L.R. 12 AH. 541 
See Principal and Agent — Liabiliti on 
Agents I. L R 12 AIL 641 

[Liu R. 28 Calc 715 

s 202. 

See Principal and Agent— Commission 
Agents L lx R. 20 Mud. 97 


See Greenwood r IIolqbettb 

[12 B L.R. 42 

2, - Good* oil anted by offence 

or fntni — Ba Iment — Ba toner — Patcnee — G went 
to the plaintiffs place of business in Calcutta, and 
representing to him that he wnuted b> me jewellery 
on inspection and would purchase it if he did not 
return it within ten days obtained from the plaintiff 
a quantity of jewellery depositing as security 
112,000 with the plaintiff O having thus obtained 
the jewellery teol it to AT at hi* residence which 
was ont of the local limits of the jurisdiction of the 
Court, and pledged the jewellery to K for S6 000 
In a suit brought against G and K to recover the 
jewellery or its value Q did not appear and K alone 
defended the suit Held that the plaintiff was 
entitled to recover the jewellery from K under 
a. 178 of the Contract Act G having obtained it 
from the plaintiff by an offence or fraud within 
tho meaning of that section Kartjck Churn 
Bette r Gofalkisto Fauxit 

[LIE 3 Calc 264 

3 — J Pledge — Hueband and 

tetfe — Potttts on required for tal i pledge — The 
plaintiff sned to recover fr m the <lcf aidant tho 
value of cc tain irnarocnts pledged with the defen 
dint by the plamtiffa deceased wife The plaintiff 
and bis wifi had lived together and the latter with 
the knowledge and consent of the plaintiff had 
charge of the jewel-case containing the ornaments 
in natation which however belonged exclusively 
to the plaintiff 1\ itheut tho knowledge or consent 
of the plaintiff his wife pledged these ornaments 
will the defendant as security for the repayment of 
certain promissory notes passed by her in favour of 
the defendant. After her death the defendant 
claimed payment of the promissory notes from the 
plaintiff The plaintiff refused to pay and sued tho 
defendant for the valno of the ornaments Held 
that the plaintiff’s wife liad not in tho begum ng, nor 
d d she subsequently acquire such possession as 
would validate the pledge by virtue of the rrovi 
Sion* of s 178 of the Contract Act To create a 
I leLe under Hint s\tion tho pledgor must be in 
j ir i leal possess mi of the goods mere cu tuly «dl 
pot suflnx btiCEB c IlrKMA Less 4 

[LI E 21 Bom. 458 


as. 202 203 

bee Principal and Agent— F evocation 
[LI E C Bom 253 
I. L. It 24 Bom 403 

— BB 216 218 

See Principal and Agent— Commission 
Agents L L. R. 18 Mad 238 

— 88 217 22L 

See Lien I LR, 13 Bom. 302 


- b 230 


See Charter Party 

[U E.,7 Bom. 61 
See Principal and Agent— Liability op 
Agents I L.E 6 Calc. 71 

(I L.IL fi Bom. 584 
L Ii K. 17 Calc* 449 
LI«,B 22 Bom 754 

s 23L 


See Contract — Construction of Con 
tracts LAB 24 Calc 8 

[L.R. 23 I A., 120 

— 63 231 232 233 234. 

See Principal and Aqevt — Liability op 
Principal I. 3k R. 4 Bom , 447 
HAR 9 AIL 681 
I L B 23 Mad 607 

— b 235 

See Charter Party 

IL I* R-, 7 Bom 61 
See Bigot op Suit — Misrepresentation 
[II-E. 24 Bom ICQ 

— s 237 

See Principal and Agent— A rrnoaiTY 
op Agents 22WB. 156 

— B3 239 210 

See Partnership — What constitutes 
Jartnersho* LLE.4 AIL 74 

— 8 247 


See IT inch Law— Joint Family— Debt* 
and Joint Iamily Brsnb* 

(XIlR. 3 Calc 738 
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CONTRACT ACT <IX OP 1872) —concluded 
either assume the administration of the estate of the 
firm or decline to do an according to circumstances 
subject to appeal and in the former case it may 
cither itself deal with all questions anting between 
tho ex partners or if these be of such a hind as to 
form separable subjects of adjudication it can direct 
the party m each case interested to proceed on the 
particular alleged cause of Action in the Court having 
ordinary jurisdiction and itself use the result ns »n 
element of its administration Apabai Dobab.h «• 
Ebaesiuh Dharji I. Xi R , 8 Rom 272 


11 . . — ■ - , Jurisdiction of District 

Court — Jurisdiction of Subordinate Court — JPrac 
tics — S 2G5 of the Contract Act {IX of 1872) 
assumes that there has been ft partnership and en 
ables the District Conrt to wind it up but doe* not 
depnro the ordinary Courts of their jurisdiction ip 
cases seriously contested as to the existence of part 
uership Such contests ought to be decided as in 
ordinary cases Kisandas IIaiabocal r Gdub 
ciiAiro LI R 8 Rom 404 

12 - — .... Partnership — Suit tor, 

cover share of profits realised —A suit to comp l 
the defendant to account for and pay over a share of 
a sum realized on a joint speculation or to provide 
for the plaintiff a share ont of another fund realized 
under the joint orders of the parties is not affected 
by the provisions of s. 265 of the Contract Act 
18/2 rucnarrA c Nakasatta 

£1 I*. R- 7 Mad 240 


CONTRACTORS 

Ste J.EOIJOENCS 

[XlfcR. 17 Bom, 307 
- — — — Damage done by— 

See Calcutta Jf twerp ax act J8G3 

[8B D.R.,205 


CONTRADICTORY STATEMENTS 

See Cases under False Evidence— Con 
1BADICT0BT hXATEMENrS 


CONTRIBUTION SUIT TOR— 

C«1 

1 CO-ajIABEBS LlABttlTT op 1723 

2 tourWTABr Paths vis 1730 

3 rATMfvror Joint Debt nr one Debtob 1731 

4 Joint iVbono doebs 1740 

C Intebest 1743 


See Cases titdeb Contbact Act, bs CD 
70 

See Cases rtrnrn Decbee— Form ot 
Decree— C oNTnmmoN 

S » Cases cn»eb Limitation Act 1S77 
a or 50(1871 abt 100) 

bee 1 imitation ter 18,7 art J07 

(LI* H, 20 Calc IS 


( J7 23 } 


CONTRIBUTION, SUIT FOR-conhseef 
See Limitation Act 1877 w W 

{I I, R, 23 Calc,2fl 

s„ tmm»< A ct l*n*» m 

See Ruixipakiodsnsss 215 

1 7Nt£»83 

25 W 

X. 1 * B> 1 A 1 L ^ 

11a It, 12 ^ R }\n 

I.D.E. 24 Calc, 540 
See Cases under Small Catse 

JfoPDSSIL- JDBHDICTIOV - CONTSUV 
TION 

See FABTNEBSinr-STJm 

PABTNBBSHITS Jf n0t9 

p Xi R, 20 calc. 254 283 bow 

i co sharers liabimh of 

I “■to’.SSJw 

coats— Diti/ion of liability — ^ «3)srr>» 

brought before & Subordinate Judge “e* ^ „! 

in » joint property for contribution ft ^ 

costs levied f«tn plaint®. m „ 

preferred by all tho co-*liarcr< tP'* 11 ™ t j, e it* 
tontsj tocher » decree was given 


ants) together « oecieo was g»- v* ^ € i„r«. 
.endants to contribute P gr f a /J, ' D , j aim’s » nf * 
On apphcati >n made to the «i(lro« 

erssor a review nn, granted 

called for as to the JSii ft 

the property Held tb t the uitercd* ^ 

contribution acrordin 0 to their TWJ>«t y rR p,N 
the property and not simrly P‘ r T w 78 
AzJr TtiruztVLlIoSBBnt 

2 — Allegation ««**£?*«* 

specific liability -I» . ml *» "^J^U.l.tJ f 
ft joint decree cannot be passed tli« fcQt 

nch co-sharer must bo *»*2jyj t §3r r JUrtH" 
established PffAMBPB CuCCEEBBUT^ ^ 62 

1.ATH FALEET in 

c Unequal 

execution of decree— I '‘^^v^rod rent s-sind 
Id execution of * decree f r "j ig^j pnt up t f 
the hold rt of a i te jumtuiw th .^ ‘vK ,h5ch 
sale and Canted to i be s^d » M Ch-.e eftt'* 0 
the joint property of the e*™ 0 F^). w, the »* ! "j* 
parties accordingly «rd 

t, m that hi. share of the property „ [ ssW 

lauds occupied by him In «>« 1°“$ ^ Ycn t JerrtO 
Hie Churt to give him ft J . «,{,« amooct cf 
soainst all the defendants for tho ^ ^ ta r® 

ffi in «»» n-u itai •>' 

titled to each ft decree ccntribnte to j** 

the dr fen. tints might be dirrrt« if |Jj i «» 

1» proportion to ^f.r mp’rt a(fnitUo e, »llr-^ 
plaint was » rll foomWA U qasftt.W ” 

that ftlthnugh plaintiff »cW JM ^ ^ 
was compensated for In rth t w j,y »id 
tiff to *1 IW that he di 1 n. t o n re C{ (< laxfl* 
othU share In th J te * U* 
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CONTRIBUTION SUIT FOR-coaf need 
I CO v HAREEb LIABILITY QY—coni>nntd 
equivalent ti the interest he held in it UxvoDA 
Beks had Achasjee r Shubbo oovpebkk Dedj\ 

plWR 463 

4. — Suit for revenue paid by 

lutnberdar for co sharers — Lntil the share 
htlderi f nnalli take *tcps to set aside as lumbcrdar 
a co-sharcr wh *e n ht» and interests in the mouzah 
hare been sold their relative p sit ions continuing an 
altered the lumberdoi can sue in the Revenue Court 
to rcc ver fixm them their quotas cf reicnne which 
he has been obliged to pay as lumber&sr GonesH 
I’ebehad r Siofl Bam 0 N W 278 

5 — Costa of suit for possession 

of accreted lands against zamindars— Pro 
poriionate liability — J? having obtained a decree 
against T and other zatmnclars of pergunuah Ily 
men Hngn for possession of certain accreted lands as 
pertaining to porgnnnah Jaflershye took out exeen 
tion and recovered costs, etc from T alone who sued 
lua cc-debtora for contribution no quest on being raised 
as to separate liabilities T obtained a joint decree 
took out execution, and recovered from JB alone who 
then brought a suit for contribution against the ether 
co-debtors, obtaining a decree m both Courts. In 
special appeal it was contended infer altd that the 
principle of the decree was wrong and that the de- 
fendants were liable only for that pom in of the land 
of which they were in wrongful possession Meld 
that as in the on-mal suit there was no plea that the 
lands were in the occupation of the answering defen 
dints in any other way than under their zamindan 
title the only way m which the liabilities could be 
awarded was by making each party pay according to 
the shares they held in the parent zamindan Onnor 
Kant Lahobee r Ram Soondubee Pabek Chow 
DHHani 20 w B 209 

0 Bums expended in maintain- 

ing common property — Cement of co sharers 
— A cc owner is liable to Contribute to the payment 
of all rams necessarily ex pended by an th r c - wucr 
in maintaining the ctmm n property P t he cann t 
be called npon to contribute in respect of m ney cx 
pended on improvements to which he has not assented. 
Mahomed Khan r Sdaista Khan 

[2 N W 248 

7 . Repair of common wat=i 

Course by one co-owner — TV here a ' ater-coursc 
was for the common benefit of j int owners and one 
party repaired it at hi* own c *t he was h Id entitled 
to call upon the other owner for cmtnbutiuu Buz 
tool. Hossev c Gdvpot ChOwhdht 

[25 W It, 170 

8 Rent suit against recorded 

tenants— Co-oicnerr Ital 1 1 Ij of is a in l for 
eonfnbul os — All the cc owners of a talukh arc 
j untly liable for tin rent during the pinod over 
wh ch their ownership extends and although the Land 
lord sues only the record d tenants f r the rent this 
would not relieve tho unrecorded tenants f nm the 
cqn table liability tf paying tli ir share of the nit 
to th se of the rcforl d tenants who are obliged Is 
pay the whole The fact that cne cf the cc-onncrs 


I CONTRIBUTION SUIT FOR — continued 
1 CO SB TREKS LIABILITY OF — concluded 

S hose name is not recorded and who is not a part* ta 
e suit for rent) gold away his interest before the 
date of the suit he having been a co-owner at the 
time the hahhty arose would not relieve him of the 
liability althou h ho may not haic derived any ad 
vantage from the paytneut made Qobindo GhUV- 
deb CnucxEBDmz e Basabt Kttmae Chuck eb 
BUTTE 3 C W N 384. 

2 YOLUNTAEY PAYMENTS 

8 ■ — Payment for support of fa- 
mily idols — Moral obligation — When a Hindu 
ancestor makes no endowment or trust for the sap- 
port of the family idols no legal obligation rests on 
his descendants to support the idols nor can any suit 
for contribution lie against any of them for payment* 
made for the expense* of the idols SHAM LAW. 
Sat v Huso Soohduhbe Gupta 

[5 W R. 29 I Ind. Jur N 8 30 
10 • ■ Payment of debt by one of 

several co-guarantors— Pr nctpal and surety 
— Co sureties — If one of several co guarantors on, 
the default of the principal pays the whole debt or 
wore than his proportion of it he may reover for 
such excess above his proper share by contribution 
from the others An action by one guarantor against 
bis co-guarantors will lio where a single guarantor 
ha* paid the defit and it is not necessary w order to 
maintain such an action to show that the liquidat- 
ing guarantor had previously applied to or proceeds! 
against the principal with a view to recover the 
debt from him 2\UBO 2 ? again DOSS r Bnojo 
Mobun Dobs W R 1884 70 

II. — Payment for arrears of rout 

by one of several co tenants— Sureties —In 
a snit to recover contribution o i the allegation that 
plaintiff and defendant were joint teiants and that 
there was an arrear of rent due from them for which 
tbe xamiidar was about to sue when the plaintiff 
paid it together with several other cesses and ex 
penses it was held that as th re had been no demand 
upon tbe defendant nor any unit nor other effectual 
proceeding for the recovery of tbe rent the payment 
by the plaintiff was voluntary and ffiewn* and that 
as tbe demand with which plaintiff ccmplied was aa 
excessive demand his compliance with it would net 
bind the defendant to pay tbe amrnnt of contrlbn 
tiou sued for Meld further that tbe rnlcs which 
govern Courts iu England in matters of suretyship 
ould nit b applied to a esse like this where J int 
and several liability was net found as a fact and 
where the sum all ted to be due was not certain but 
contested. Luck dee Hast Doss r ^htbcitcndeb 
C nrcxEBBUTir 12 TV R. 482 

Fitambab Chtckebbcttt r Bhtbubnath Pa** 
15 TV R^ 52 

12 • Payment of nrreara of rent 

by purchaser —The plaintiff brought a su t 
against the d fen dants U recover as contribution 
Ihur sb re c-f a sum paiT by him for arrear* of rent 
due on a farming lease in a zamindan whirh had been 
3 x 
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DIOEbT OP C1SES 


CONTRIBUTION, SUIT FOR — continued 
3 PAYMENT OP JOINT DEBT BY ONE 
DEBTOP — continued 

sued the mortgagor and the plaintiff for the mortgage 
money claiming to recover it by the sale of the 
portion of such estate purchased by the plaintiff 
Jlaviug obtained a decree the mortgagee caused a 
portion of such p jrtion to be sold in the execution of 
the du e In order to save the remainder of such 
portion from sale in the execution of the decree 
the pi amt iff satisfied the judgment debt The plain 
tiff then sued the defendants for contribution Held 
that assuming that the mortgagee by not mclnd 
mg the defendants in his suit upon the mortgage 
bond had put it out of his power to proceed at law 
by another suit on the basis of the same bond against 
the properties in tbe possession of the defendants as 
purchasers it did not follow that the plaintiff s cqnt 
table right to recover a fair contribution from tbe 
defendants on the ground of Ins having paid the 
wh le debt due to the mortgagee was thereby m 
lalidatcd Jaqat Nakaot t Qptdb IIpsaiw 

[LLE 2 AIL 807 

27 Sale of property subject to 

mortgage m execution of money decrees 
against mortgagors— SuZ-setfuent suit by wort 
gayee to tecoter hit mortgage debt by sale of part 
of m rt gaged property only— Payment of mortgage 
debt bg holder of part of mortgaged property — 
Might on such payment to sue for contribution from 
other holders of the mortgaged property — The 
owner of a portion of property comprised in a mort 
gage who in order to save his share from sale 
has satisfied a decree obtained by the mortgagee on the 
mortgage against him can exact contribution from 
the owner of another portion of the mortgaged 

1 roperty who was not a defendant in the mortgagee’s 
suit Jagat Naraxii v Qutub Musa n 1 L M 

2 All 607 followed. Chaoakkas Maoa*o>*s r 

Oakbxso L L R 20 Bom 016 

28 Joint mortgage— Purchase 

of stare n mortgage at sale in execution —T and 
J> w May 18C7 jointly mortgaged their respective tn o 
tuwss shares of a certain village In August 1877 
the mortgagee sued to recover the mortgage money 
Vy tic sale of the mortgaged property and obtained 
n deiTee Before this decTf e was executed X obtained 
a lecree against V m exeentiou if which lus two 
1 uwas share v as put np for sale on the 20th J uuo 
1878 and was purchased by A &nl icquently the 
in rt"agre applied ftr execution of ins d cree 
and Z» two iuwaa share were attached and adver 
tls d f r sale in execution thereof In order to tare 
sueli b e frtn rale A on the 2Dth June 1878 
wrti f ittcmrtaces decree lie then sned P 
1/ * <ii rin-rr to recover half the amount he had 
a pai 1 ty the sale of 2 * two bi wa*. Held that 
ins nn I u nil n i dL charged the whole am ur.tr f 
tl in rt bt he not only became entitled to 

“ c tnl ti n of HU inch am UDt from P but 
ra» n »■ | -d tbi n htt of the mortgager was 
* 'I t •• s rt a 11 n nPiUo biswas share 1 
* * 1 1 tl i ti a J erre ai rlaimnl | i'lCniH 

v :-tua Atj \iimap I L It 4 All 68 
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CONTRIBUTION, SUIT FOH-conlmeed 
3 PAI BENT OF JOINT DEBT BY ONE 
DEBTOR — continued 

29 Mortgage debt-AppoHxo*- 

meat of decree according to share of purchase P'0~ 
party— . Payment of money for which other pern*** 
liable — In execution of l decree the nght, title and 
interest in two parcels of property of * J n ^“ , , 

debtor who bad previous to the attachment executea 

a single mortgage thereof to A were sold " 
and C respectively purchased them at dm 
pnccs A sued the mortgagor and the purehM 
and C for enforcing lus lien on the two art, 
property The suit was dismissed by the hnt 
but on appeal the order was Appeal decreed * 
entered into & compromise with P, anden t 
faction of a moiety of the decne He »* te _ ^ 
issued execution of the other xnoiety agxms ^ 
compelled him to pay <7 now "******?& J 
the proportion of tho amount paid by h* _ 

but winch according to the valuation oft I ^ 

pri perties should have fallen into the 

Held that the debt due upon the 

was a general burden upon the *' v0 i ‘ r w J^we 

which no portion of those two pmpcrtie ^ 

liable than the other Held also thst,asbrt Jnt 

plaintiff and defendant the febM?"* 8 “ JJ, t f 

bntseieral in proportion to 

tbe properties and that the f f tbe 

compelled to pay money for which f 
defendant was legally liable was 
the, "amount from the defendant Birs 
Mapakc Nadtae Chami Fai A c f 357 

S C BararB CncroiB Mropccs 

CQAXD pAli . 

30 Sale of »ortg*E®J 

to different persona— U ’^ (rtak 'V % »t ddf t- 
charge liabilities — A and B WjLjJJ ^ which 
ent date* purchased portionj of * r ^ ^(mnga 
there wa» a mortgage On At wtI rt debt 
decree against the property B I** t _i._ti n. 
and brought a suit against A tor . .^[jadiog In 
that he was entitled to ^dJrtakwg Wj* 

the deed of sale to B there was • ■ . twf j tb* 
that he would discharge all the 1» prepcrl/ 

pagor including the mortage KK«STO* r ^*i 

MotsoobA^ath CncrroriBnrA 4 Cfl j c 308 

Onosu 1 Ito 1 . ©oe 

SL — Role" 8 ® #*•»« ¥ 

debtor — Pavm nl of 

debt —Any itbtor paving r ,*lr&«it»'«V 

entitled to sue bis co-debtors f g„*oC« r8 

th.CT a rrl b» baa been granted OT v 
Liu. r Ram SirBtrir saboo f „ 

- Joint bond T f»J"'»y; l <* J 

debtor on loud —A end B iaf J a!*' 

In favour of C V h» the bond ^ k f ,n«r 
executed a second bond ,ur ‘^V lh . dA t a! ^ ff 
of C covering the »aw»* « ‘{* ^vancsto* “ 

former bond blether with a further f 

{*) /t tbe same time L> 

Jlild that therein A ««M mAAtom 
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CONTRIBUTION SUIT FOB-oci.; »ued 
3 PAYMENT OF JOINT DEBT B\ ONE 
DEBTOR — continued 

against B for contribution. TBAllAvnAVATn For 
r Kasbikath Rot 6 B LB 633 

[14 W R. 458 

33 Decree against one of 

several joint debtors — Cause of action — The 
mere existence of a d tree cne of several 

joint debtors docs net sff rd ground for & sait for 
contribution against tbe ether debtors Pam Psb 
BHAD Sl^OH c IlEEBBHOT SlVGB 

[11 B L R 76 
10W R. 24 

Sebajool HrQ r Bot Lucseeitt Srvon 

[20 W R 242 

34 Payment Of joint decree by 

one of Hindu co parceners — A decree haring 
been passed against tbe plaintiff aud defendant nn 
divided Hindu brothers jointly fer a family debt , 
and the dtcree-h Idcr having levied the sum decreed 
from the plaintiff a unit was brought by him in a 
Small Cause Court for contribution against the de | 
fendant Held that the suit would not lie under 
tbe circumstances of the case. Chzixipixia Rac 
PANTULTJ c B ALABAMA KBISnNAMA PAKTOLU 

ffLE fl Mad. 424 

35 Purchase of decree by one 

of several judgment-debtors— Execution of 
decree — One of several joint judgment-debtors who 
baa taken an assignment of the decree caunot execute 
it against his cr> debtors Bis only nmedy is to sue 
them for contnbuti n towards the amount he paid for 
the decree in the proportion in which they were 
bound inter sc to satisfy the decree Ik the Mat 
teb or the petition of Diobsibubee Dabee In 

TBE MATTES OP THE PETITION OP SOROOP ChCNdeE 

Hatha BLR Sup VoL 038 

S C Deottstbueeb Dabbb v Eshak Chundbji 
Sein Sob oop Cbuhdeb Hazsa v Tbovluckokatb 
POT 0 W It 230 

Dioambobee Debia c Eshak Chondkb SErv 
[15 W R 372 
Obboy Chiton Rot Chowdkbv o Robin Cues 
deb Rot Chowphet 23 "W R 05 

ViaivstniSE Debia c Shaboha Ptjisjiad Tor 
[6 W R Mis, 46 
KhoshAXbe v Kokd Dali 6 N W 1 

30 Execution of de 

eree against another —One of nine jndgment 
debtors paid the whola of the debt and then applied 
to execute the decree against one of the others Held 
that he was entitled to receive only one ninth of the 
debt from him Eisbek Kamikeb CnOWDRAltr c 
JIoniMA Chusdeb Rot 

[Marsh. 839 2 Hay 469 

37 Suit for contribution 

againBt joint judgment-debtor — Bight of suit 
— Remedy by separate suit and not <» execution of 
decres—Citil Procedure Code s 244 — S 2U of the 
Code of Uni Procedure docs not apply to a suit 


CONTRIBUTION SUIT FOR — continued 
3 PAYMENT OP JOINT DEBT B\ ONE 
DFBTOR — coirfinHerf 

brought by one of two joint jndgment debtors who 
bae been cnnpclled to satisfy the deereoin full against 
the other joint judgment debtor for contribution 
Ram Saban Pandb v Jankj Pande 

[LL.R 18 All 106 

38 — Execution against one of 

several joint debtors— Barred decree — A decree 
having been executed f r the full amount due against 
a joint debtor the latter sued his co debtors for 
contribution who pleaded that at the time of pay 
ment the decree had been barred n consequence of a 
certain proceeding In the execution case not having 
been bond fide Held that tho question raised by 
the defendants was necessarily considered in the 
execution case that the Court must he assumed to 
have acted rightly in granting execution and that 
the plaintiff having been compelled to pay tho joint 
debt was entitled to reimbursement Sura ChEWdbb 
Bedyabuttun r Hitbeb Dabs Hhuttaotlabjee 

[13 W R 298 

39 Payment of debt by one of 

several joint debtors — Form of decree — When 
parties are bound by a joint liability and one of 
them discharges the whole debt due to the creditor 
he may bring an action against his co debtors for a 
contribution bv each of them for his share of the 
sum due to the original creditor The plaintiff in 
such a cose can only sue each of the co debtors for 
his share of the amount paid and the decree should 
not be given jointly and severally but severally 
against each of tbe defendants for the contribution 
doe by each Ewnton b Kotlas snath JIozooh 
dab W R 1864 303 

RoonooNATn Dos 3 t Alladebk Pattvcs 

[8 vr R 201 

40 Small Cause suit 

to recover money pa d ly the plaintiff ui discharge 

of a decree debt against h m and the defendants 

Juried tion of Court to go into facts of former 
su t —A sued four persons against wh m together 
with .A n money decree had been passed in a previous 
suit to ree< ver a proportionate part of a sum paid by 
A in discharge of the decree debt Two of the 
defendants pi aded that they had not appeared fa th 0 
firmer suit and had been unnecessarily brought into 
tha record by A Held that the Court had jurcsdic 
tion to inquire into the circumstances of the previous 
sn t S /put S gh v Jmrit Te can I L R 5 
Calc 720 followed ThAKOahmal t Thttam 
Mctbb I L R 10 Mad. 618 

41 Where a judr 

meat was passed against several d fendants jointly 
and severally and some of them paid the whole of 
the judgment d bt — Held that they might sue the 
others for contribution Sbfpakachabi t Chat 
kasa PattaN 1 Mad., 411 

42 Judgment-debtors under 

summary order of inferior Court for execu 
tion of decree — Iffsct of payment under order — 
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CONTETBUnOlT SUIT VOU—e nUnued 
3 FAVMEXT OF JOINT DEBT HI ONE 
DEBTOR — eonttnn d 


A rnrai*» order of an nifenrir Court for the execu 
ti n fa decree may he conclusive a* between the 
decree biller who o tawed it and those against whom 
u was made but ti not cecesanly so against the 
Un<r at between themselves only fcnch an order 
las n/t ccce**anJr th fame cfTcct, to far at centn 
button it concerned as if it were therrfgmal decree in 
the amt N r.cx> Coohxe Scroll r Our APre*naD 
(3 TV 207 

43 Payment of debt by one 

debtor — JParhlt n of property among dell ere — 
Where there tad been dispute* respecting family 
property and an 8'^rwnent was enteral Into by which 
th parties made a diruion of the property and 
•"reed to pay a debt H ojnal shares, and one of 
the parties bad been made under a decree to pay the 
whrl iL-lt , — field that he had a clear right to 
recover from the other* their proportion of the de*t 
unl»»* they c all show wtne answer to hi* claim. 

Douas hlion r KasEEExx C W IX, P C- 39 
[1 Mooro 0 I A-, 308 

44. Joint liability for a dobt 

paid by one debtor In unit for debt— Corte — 
If one f leveral perse*. j uitly liable for a debt is 
•usd mod t» compelled to satisfy the debt and the 
costs f the sou he can only call on the other* to 
contribute in resist of the debt and not m retpeet 
«f the cc**a Pcyjan r I’rrrx bd'-n 

[0 IT W,. 163 

45 Payment to atay sale for 

arrears of rent-ZWi/i/y of pen on •* me and 
venpalton —The land rf a Jrte jama belonging to 
plaintiff and cflfP haring been attached in satisfac- 
tion pf a ] int decree for arrears of rent ibmtiff 
deposited the entire amount of the decree lie then 
sued 7/ who tad obtained Ift share of the j te for 
«ntntulic.o pa the ground that J7 was ia u»e and 
occupation. field that the cal' against U was net 
tact by the j lea that he waa act a party to th* md in 
which tl e decree wm» obtained. (JreiPirrt Coow 
vxr t bane a Cants Mrrrni 1BW R,8 

49 Costa payable Jointly and 

Severally — In! tree nor — In a *nit for possession 
an Interrinrr eUlmed the laud* In dispute upon a 
title distinct fmn that of plaintiff wherenpen the 
interrenor was made a defendant and a decree wa* 
untimaWy passed In plaintiff’s favour with coeta 
payable Jointly and *ever*I7y by *H the defendants. 
The original defrnduit* having been obliged to r*y 
the whole rnveint of these c/sit* In execution they 
brmi.lt a isi It wntnbntion a-slnrt the legal 
represents vr* cf tl e Intervener Held that In the 
a wenee of any recitrart cr agreement there VM ae> 
winltv bttwffu the parties to Jmtify a suit for eon 
tn o In f aisro Curscra Cnar rrem r Wise 


£14 TV It- 70 

— Joint Jerri for 

n-InnttXae nj i pa rate deft*- • — 
t — In a su-t s^ainst one d frnlact f t 
'flam pr perty wLleb was claimed as 
nclnal def -o/iant certain third penm* 


CONTREBimON, SUIT TOSrt-een'itttt 
3 T bill ENT OF JOINT DHTT B 7 ONE 
DFBTOP — eoae/sdeJ 
fhcmselres ad led to the ares r of parties *■* 

dan ts and put in a dcfcflceiaoppoi: > ^'3b’ s?3 

si ve of that of the firs* defendants. The F* 3 "* • 
that suit o' tamed a decree the claims cf Mb 
defendant* bei-g f nad to b« nriuppirted/ * 3<1 *-* 
decree pave era’s join* ly against all the Caere 
The decree having been executed f r ef»t* »''**-* . 
first defendant be sued the ether d^eeda-t* ** 
cmtnbntwn- Held that the ru «*“ “* , 
Kruto dander Chalterjee r IFire J * H p £ ~ e . 
Sreepattf Soy r Loharam Soy S !• X* 
lolU^'7 IF S, 5W Ahdnl »-W 
8\al.ia P.J. 7 X HI Cale~ 4*> 

Singh T Imnt Teiran 1 L Jin 5 Cale^i^l 
to PAW» r Tasi^rQ AU , 453 

43 Separate snits whersJ^ 

debtors are ened for debt paid *7 . 

Atcertawmenl of ekartt — OuCnarily * 

contribution should be fcmu-h* 

again** the individual owtributom ^ ^ 

case* where hr reason of special J ^ 

certarnment of the shares, 

a departure from the ordinary role of J*- 

In those eaies the a*certaifiment of Abe ^ 

firm a port.* of the relief r**ht f'T 

Bu r ilABOitro Ait hubs &** 

4 JOINT WTONC DOEE 1 * 
ie — 

amon^at tbcmBclves — 0° e ^ w £rrri» 
recover contribution a-ams* na Jitr 4U 

Cn«tc CaarK^Panaw 

60 c «‘ s . ®L J^c plS & •** 

necessary by wrong aoert ^ 

defendant, jointly oppesed nod ffb* 

of a «mln,lar from tl«» 

umlndar thereupon Iron gbt « u^eJ a 

tn have hi* right to mrmrure detUrro.n 
J .at decree wrth cre*a la J attach^ 

f r erst*, tb property 0/ the plaintiff rests 

Li 7 . ^ W p 2 j it. Ui»» 

The plaintiff now *rml th* drf«=^ | pnrfX 
tic*. 71*14 that *-ch a «3«t ween «* 

s "mB *•“? 

51 £«“, 

•>.. vc* 

SSJ 2 , *I« ie./> ' »" r- 

wnjg d-*r» in lie 
J^ve iQ'wu, tL_t It y 1 

nay have a rvhl cf n 
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Contribution suit for— com, need 

4. JOINT WPONG DOEPS-em»f«»i<«f 
la such rase the Court should enquire what share 
they each tool in the transact! n because according 
to circumstances one or more of them might be 
excused altogether or in part from contributing — as 
fir instance one of them might hare acted as a 
servant and by the command of the othert ; or the 
ethers might have been the only persons benefited 
by the wrongful act i in which cast those who w ere 
benefited or who ordered the servant to do the act 
would not be entitled to contribution S 22 of 
Act X\ of 1S“7 does not apply to a case in win h 
the persons to whom a right of suit is assigned after 
the institution of the amt obtains leave to carry on 
the suit. Sctpt Si>gh c lirnrr Tewahi 

II. L. R 6 Calc 720 6CLB 02 

62. Unintentional wrong-doer 

— Ignorance of illegal act — An objection to the 
attachment and sale of certain immoveable property 
raised by one who claimed to have purchased the 
same at a tale in execution of a prior decree was 
disallowed on the ground that under the prnr decree 
the rights of one only of the present judgment debtors 
liad been sold and purchased by the objector In 
accordance with this order two-thirds of the property 
under attachment were gold and the objector there 
npon brought a regular suit for a declaration of his 
right as a purchaser of the whole property m execn 
turn of the pnor decree To this suit he impleaded ns 
defendants the decree-holder and the judgment 
debtors The suit was decreed and in the result the 
decree-holder alone was compelled to pay the whole of 
the costs Subsequently he brought a suit for contn 
button in respect of these costs making defendants 
to the suit (■) B one of Ins co defendants in the pre- 
vious suit personally and as heir of A who was 
another of thrie co-defendants, (u) N and (ui) S 
these two being sued in the character of heirs of A 
Held that inasmuch as the rule preventing one 
wrong doer from claiming contribution aga nst an 
other was confined to cases where the per on seeking 
relief must be presumed to have known that he was 
acting illegally and in this case there was no evidence 
to show that the plaintiff in attaching and advertising 
the property for sale in execution of his decree knew 
be was doing an illegal act but the inferences were 
all the other way he was fully entitled in law to 
maintain the suit and to recover from the defendants 
the proportionate amount of the costa wh ch he had 
to pay for them Merrytcealhcr v 3Itxon 2 1m 
L C 5lh Ed 456 Adamson v Jams 4 Bing 66 
Dixon v faweve 30 L J Q B 137 and Sup at 
5 ngh v Imnt Tetoor IDES Calc 720 re- 
ferred to Kishha Ram c Rasmthi Sewak Swob 
[I L.R. n AIL, 221 

53. Joint tort feasor — Adjuttei nt 

of a lott anting from an illegal contract — A 
deed of partition between A and B members of an un 
divided Hindu family provided that A who took 
over all the debts due to the family should bear the 
loss if any Incurred in an appeal then pending m a 
suit brought by the family on a bond The bond was 
held to evidence a fraudulent transaction and the 
appeal was dismissed with costs. The decree for costs 


CONTRIBUTION SUIT FOR-coh'«s» d 
i JOINT WRONG DOERS — continued 
was executed against B and satisfied by him he now 
sued the Bon of A (deceased) to recover the amount 
paid by him. Held that the plaintiff was entitled to 
recover the claim not being barred by the rule against 
contribution between joint tort feasors Laksbilasa 
At van * Rakgasaih AxtAn 

[I L. R 17 Mod. 78 

64. Costs Of suit in which false 

defence 18 setup — Where a decree for costs against 
two defendants jointly was executed against one of 
them who had set up a false defence in the suit In 
collusion with the other and the former brought a 
suit to recover one moiety of the amount paid by him 
from the latter — Held that the suit would not lie 
Vavanoaka \ adaka 1 ittii Mavja v Pabiyangot 
PA ormABA Kubctfath Kadcqocilen Nat ah. 

[I L K. 7 Mad., 80 

55 Decree for costs — Evidence to 

prove collation— Proceeding! in former cate not 
leticeen tame parties — Admissilihtg m evidence of 
finding in former case — S granted t j O and A a 
Jiatm of a certain share in a zaminiiri and there- 
upon J* brought a suit against G S and A for »pe 
ci6c performance of an agreement to grant to him (P) 
a patni of the same share That suit was decreed 
with costs the whole of which were realized from G 
In a suit for contribution brought by G against A 
and A the lower Appellate Court found that G S 
and A had conspired in setting up a false defence in 
the former amt in order to dofeat P’s claim Held 
in second appeal that assuming such collusion were 
proved the suit for contribution w as not maintainable 
G S and A being joint wrong-doers Vayangara 
Vadaka Vittil Manga v Panyangot Padmgara 
Kuruppath Kaiugochen Dayar I D. P 7 Mad 
80 followed Brogendro Kumar Eog Chotcdhry v 
Bat Behan Bov Chotcdhry I L P 13 Calc 300 
dist nguished The only evidence on which the lower 
Appellate Court had acted ms establishing sncli 
collusion was the finding of the Court in the former 
suit (gathered from the griunds of appeal in that 
suit) H Id that that findm 0 was inadmissible in 
evidence as laid down in Sarendar \a<A Pal Chow 
dhrv v Brogo Hath Pal Choxrdhrg J L B 13 
Calc^ 3 d2 being the finding in a case In which G S 
and A were all co- defendants and a third party the 
plaintiff and the case was remanded for the deter 
mutation of the questun whether G S and A were 
wrong doers and were os inch held liable for the costs 
of the former suit Gobisd Cbcvdeb 'SuTOir « 
Skigobucd Chowdubt I. L. R. 21 Cala, 330 
[I C W N 179 

G0 — Payment of damages under 

decree by one of aeveral joint wrong-doors. 
— Where one of several joint wrong doers hqu dxtes 
the whole amount of the damages obtained in otufac 
tion of the wron^ committed by th-iu all he a n -t 
entitled to contribution from the rest Bab vatu r 
Haase Such 4 N UQ 

57 -Payment of decree by one 

of several joint wrong-doera —Came of ae 
fits — Breach of covenant — Damage t for breach 
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CONTRIBUTION- SUIT FOR-cont.nmtf j 
3 FA1ME3ST OF JOINT DEBT BI ONE j 
DI mOK-eonUnued 

A summary order of an inferior Court for the e«cu 
tion of a decree may be conclusive as between the 1 
decree bolder who obtained it and those against whom 1 
is was made but js not necessarily so against tho I 
latter &( between themselves only Such an order f 
has not necessarily the same effect so far as contn 
hntion is concerned as if it were the original decree W 
the suit Nund Coomab Sihoii t OAtraA Pees had 
[3 W E., 207 

43 Payment of debt by one 

debtor — Partition of -properly among debtors — 
Where there had been disputes respecting family 
property and an agreement was entered into by which 
the parties made a division of the property and 
agreed to pay a debt in equal shares and one of 
the parties bad been made niuler a decree to pay tl 
whole debt — Held that he bad a dear right to 
recover from the others their proportion of the debt 
unless they could show some answer to bis clsitn 
Doman Sikgh r Kasebeasi OWE PC 30 
[1 Moore a LA 300 

44. Joint liability for a debt 

paid by one debtor in suit for debt— Cost* - 
If one of several persons jointly liable for a debt 
Sued and is compelled to satisfy the debt and tl 
costs of the suit ho can only Coll on the others 1 
contribute in respect of the debt and not m resp 
•of the costs Punjab v Fetch Swan 

[0 N W., 1 

45 Payment to stay sale f 

arrears of rent— Liabtl ty of person «r» use c 
occupation — The land of a ]ote jama bdongin 
plaintiff and one P laving been attached in «atnt 
tion of a joint decree for arrears of rent plai i 
deposited the entire amount of the decree lie tl 
sued M who had obtained V « share of the jote 
contribution on the ground that 31 was in u l 
occupation Held that the case against 21 wo 
met by the plea that he was not a party to the sr 
which the decree was obtained. GcpAUnni Cir 
bey v Shasia Chiton HittEE 10 W 3 

40 Costs payable jointly 

•severally— Intertenor — In a suit for po s 
an mtervenor claimed the lands m dispute up 
title distinct from that of plaintiff wherenp- 
intervenor -was made a defendant and a deer 
•untunatfly passed in plaintiff s favour wit! 
payable jointly and severally by all the def 
fhe original defendants having been obliged ( 
tho whole amount of these costs in cxecufi 
brought a smt for contribution against t 
representatives of the intervenor Held tha 
abs coco of any contract or agreement thcr 
equity between the parties to justify a eui 
tnbufion Keisto Chcndeb CnAxiERisr 
fi4\r 

47 Joint l 

Costs ay a it defendants having separate 
Plight of iu t — in R euit against one d f 
poase* low of ee tain property which was « 
bis by the criminal d<f -odant certain tl. 




{ 1?13 ) 


DIQF&T OF CASF5 


CONTRIBUTION SUIT POU^,,,* 

4 JOINT "KO\ailOEIvS-<„«;„i, rf 

who b i; ZTZ ”z±'r 

T&S'gg*?** » «• *->» »” S 

Court. , j * t,le n,, ° of relied on by tbe 
cf tbe urp.ent 11 ' 1 D ° * P1 j IC l tl0n to *^ e circam 3tanees 
titled^ efl ?**.*“* ftnd ‘hat tbe plaintiff was cn 

Kot rnn^ mtam Hi* ftctl5n Bhojendro Kumab 
K or Chowdhbt r Hash Behary Roy ChoWzry 

68 [LI* R. 13 Calc 300 

mesne t>mfit. D *1f^ S deci810n h »d ma< le no mention of 

paid on behalf of the de 
»ABoor Spmnsi Laix 


( 1T« ) 


. olr; ° f t] 10 defendant Bcnwakee Lall 
25 W R -- 

5 INTERFST 

YXXTT^f “ T Dl8C 5 etion of Court -Act 
8U,t * for contribution it is in 
on tvl.™ °/ t ! ie Co ? rt to “How or refuse interest 

^£dS2SV h i“ rf r hether tLere ha * >*«? 

of 1 RNG h . lt , or not inasmuch as Act XXXII 
app V to 8Uch suits Bistoo CnuN 
»EB Banebjee r Xithoee Mo nee Uabee 

[10 E L. R 352 19 W It. 08 
Lulieet Biswas r. Pbosonnomoyee Dossee 

POBL.B 353 note 

CONTRIBUTORY 

See Company— Winding up— General 
Cases LI It 6 Bom 223, 

[I L R. 11 Bom 241 
Liability of— ^ 

Set Cases under Company— Articles op 
Association and Lubility op Share 
holders 

CONVERSION 

See Damages— Measure I A nd Assess 
m*nt op Damages— Toiits 

[1 X* R. 4 Calc 118 
^ ” * HtWDi I L R 18 Bom 610 
&ee P^DOOR AND PleDOPK 

[I L. n 19 Calc. 322 


! CON VERSION — concluded 

L * Stolen notes —Two notes art 

stolen from A which JB (not & bond Jlde holder for 
valuable consideration) tenders to C m payment kt 
certain articles C not knowing J3 refuses to des! 
w ith him thereupon B brings D who is known to C 
and the purchase is msde by him. Held that th* 
part which J) performed in tbe transaction amounted 
to a com eremn of tbe notes to his own use and that 
he is liable to A Kissorymohun Roy r IUjnibiii 
Sen 1 Hyde 263 

- Appropriation of goods as to 

which there IB dispute— Delivery to party wit\ 
out title — K received into his godown certain goods 
belonging to the plaintiff and in charge of bis servant, 
concerning which there was a dispute between the 
plaintiff’s agent and B of which circumstances £”**■ 
aware and he odianced money to B on thesecuntyof 
such goods which were subsequently d livered to B 
and slid by lum with the acknowledgment of P and 
notwithstanding the plaintiff a servant objected to it 
delivered them to the purchaser Held that i nl 
liable for damages at the instance of the plaintiff m 
an action for coni ersion of the goods AnUNT Diss 
Kellt _ ... 

[1 N W Part 7 p 107 Ed 1873 1&4 

3 .Trespass on land— 

of movables lying on land—Cuxl Procedure C oaf 
* 43 -Defendants having forcibly taken 
of plaintiff’s land upon which was (1) dandingtun 


— juaintura tana upon wwen was , 

and i2) logs of timber lying stored on the g”® , 
plaintiff had in a prior suit recovered posscaaioii 

•* Subsequently to the institution cf such pn«J 

idanfa m ent and removed certain standmg 


damages Snbsequently to thewstiruuan v„, 
•nit defendants (1) cut and removed certain stan S 
trees and (2) removed tbe logs which lay . 
the ground Upon plaintiff bringing a second 
recover damages on both ground*, objection was 
as to the logs that a claim for their value ra)g 

been included in the former suit sincetbeircon 

was effected when the plaintiff was dispose** 
land upon which they lay andthat under s 43 , 

could now be made in respect of them JM* * 
ttnpau on b piece of land is by itself no rr*» , 
conversion of moveables lying upon tne * rf ..j 

time that thetrespaes takes place that n0 * .. n f ih« 

mg plaintiff s eviction from the land P 08 ** . ujc 
timber lying storednpon it should be presu . m 

continued in him m the absence of proof h 

the part of the defendant with special referracew^ g 
timber and ehowmg unequivocally that ■ 1 ^ 
was entirely deprived of the use of them J ^ 
conversion of tbe log, wa. not effected by the twgf 
but only by their removal snbseqnent ly 1° 
lion of the previous rut Mont^A^* jlad. 167 

CONVERTS 

ui.R iec.ic. »* 
AVe Divorce Act a £ R 14 Ma tt, S8J 
l I I, R 18 Ca lc •» 


( 1 ** > 


DIQFbT OF CASFS 


( 174C ) 


CONVERTS — eo * i n« d 


C ONVERTS — continued 


Sec Fii.se Evidence — General Cases 

[4 Mad 185 

See Hindu Ltff-CrsTOM— A doption 

[LLB 17 Calc 618 

See Hindu Law - Inheritance— Divest 
ino op Exclusion prom and Fob 
PETTCBEO? INHERITANCE — JIlBBUOES 

[ILB. 19 Calc 284 

See Hindu L i w— Itn ebitahcx — 
Divesting op Exclusion- prow ahd 
Forpeitubb op Inheritance— Out 
castes 2 Agra 311 

[LLK 8 Mad 109 
ILB 11 All 100 


See Hindu Law— Marriage— Dissolu 
tion op Marriaoe 

[I Ij P 8 Mad 189 
LLR. 18 Calc 284 


See Marbiaoe 10 E L 31 125 

[lBW B 249 


See Salsbtte Law Applicable in 

[ILB 19 Bom 680 


1 Hindu convert to Christianity 

~Lato govern ng converts — 3 ndu lam — Upon the 
■conversion of a Hind a to Christianity the Hindu 
law ceases to have any continuing obligatory forceupon 
the convert He may renounce the old law by which 
he waa bound, as he has renounced the old religion or 
if he thinks fit he may abide by the old law notwtlh 
standing he has renounced the old religion. The pro 
feesion of Christianity releases the convert from the 
trammels of Hindu law but it does not of necessity 
involve any change of the rights or relat ons of the 
convert in matters with which Christ anity has no 
concern such as his rights and interests in and his 
powers over property The convert though not bound 
as to such matters either by the Hindu law or by any 
positive law may by his course of conduct afteT his 
conversion have shown by what law he intended tobe 
governed as to these noddm Asa ARMS t Av.a.k’ZJ.'-i 

[1W H, P C 19 Moore a I A 296 

2 .Lam governing 

converts — Successsion Act s 331 — Native Chris 
tians are governed by the Succession Act but if a 
family of native Christians continued to observe the 
Hindu law of succession until the Successun Act al 
tered their rule of succession the members of the 
family bom before the Succession Act came into 
operation could not be deprived of the rights acquired 
by them under Hindu law Ponnuhami t» adan r 
Doras am Attar I L. B 2 Mad. 209 


3 Marriage Valt 

dity of— Succession to estate of Hindu who A as 
Iteomt a Ctr than— Succession Act t 35 — If a 
Hindu becomes a convert to Christianity and dies intes- 
tate succession ti his estate is governed by the Indian 
Succession Act 1865 Ah a Brahman weBtthrou„b 


a Hindu marriage ceremony with S a Brahman girl 
of eight years of age in 1850 The marriage was 
never consummated nor was the consummation cere- 
mony performed In 1851 A K was converted to 
Christianity S refused to live with him because he 
was an ontcaBte and in 1857 t> renounced all claims on 
him or his estate In 1858 A M went through a 
Christian form of marriage with M In 1881 A K 
died intestate and possession was taken of hi9 estate 
by the Administrator General S claimed the estate 
from the Administrator General Her suit was dis 
missed on the ground that A A. having died an out 
caste and degraded and his degradation not atoned for 
tinder Hindu law no right of inheritance remained to 
her Before jnd B ment was delivered S died and the 
suit abated In a suit filed by the Administrator 
General to have the estate administered by the Court 
the claimants were (l) the father of A K (2) the 
brother of A K undiwded from his father and (3) 
the eie uitor of M Held that S was the wife of A 3 
when he went through the form of marriage with M 
and that but for the fact that S had relinquished 
her rights S would have been entitled on the death 
of A K to such portion of hia estate as the law 
assigned to her as his widow Meld also that under 
» 35 of the Indian Succession Act 1805 the father 
of A K was entitled to the whole of the estate 
Administrator General op Madras i Ananda 
Chari I Ij B 9 Mad. 468 

4 Survivorship — 

Success on Act 1365 — 3 feci of Act on estates of 
native CAri»f»<r»j preciously following Hindu law 
— A and J brothers native Christians descendants 
of Brahmins were living in co-parcenary and owned 
certain land on the date when the Indian Succession 
Act 18 do came into force In 1872 no partition 
Laving been made A died. Meld that J did not 
take the whole estate on the death of A by survivor 
ship Tellis v Saxdanha 

[I Ij R. 10 Mad 69 

6 halve Christians 

— Change of religion— Law applicable to converts 
— S iceession — Inheritance — Where in consequence 
of the conversion of a person from one form of 
religion to another the question arucs as to the law 
bo he applied to such person that question u to he 
determined not by ascertaining the law which was 
applicable to snch person prior to the conversion bnt 
by ascertaining tho law or custom of the class to 
which such perse n attached himself after conversion 
and by which he preferred that his succession should 
be governed. Lastinos r Gonsalves 

[I L.E. 23 Bom 639 

0 Hindus becoming Ma home- 

dans — Succession of prop rty — Held that the 
question as to snccessi n of property between parties 
who though originally Hindu9 subsequently em 
braced the Mahimcdan religion and professed that 
r«l gicn for successive generations must be disposed 
of under the Mahcmedan law and the plea of usage 
opposed to Mahcmedan law must not be recognised. 
Sunmcst Kuan r Kajur Dad Khan 

[lAgra F B. 39 Ed 1874 29 
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CONVERTS— ■continued 

7 A Hindu, embracing 

Ihe Maliow edin religion is bound by the Mahomedan 
Jaw of inheritance Soja# , Jlooi" lUu 

f2 Agra, 01 

LitLA OCDH BfinAKEK hilt c MeDA KoOVWAE 
J3 Agra 82 

8 — — Converts from Hindu to 

Mahomedan religion -Custom as to inherit 
once — The general presumptnn arising from the 
intimate connection between law and religion in the 
Wahonuilan faith ts that the Mahunrdan lawgoi era* 
converts from the Hindu religion to Mahntncdamam 
Bnt a well established custom in the case of each 
converts to follow their old Hindu law of inheritance 
would override that general presumption and a usage 
establishing a special rule of inheritance as regards a 
special kind of property would be given the long of 
law even thou e h it be at variance with both Hindu 
and Mahomedan lows Mahomed Sidick * Hah 
Ahmed Addcziah Haji Abdsatah t Ha« 
Ahmed I I R 10 Horn 1 

9 ■ _ — ■ . — i . ■ — Sun t Borah Maho 

medans - Conversion Effect of— Hindu converts to 
At ahomedanisvi Custom and usage of— -Inheritance 
among such canrtrtr — Native C ? rtshans — Law 
applied to Native Christian* prior to Indian 
Succession Act (X of 1805) --Burden of proof — 
Ihe Sum Brrah Mahomedan community of the 
Dhandhuka Taluk* iu Gujarat are governed by the 
Hindu law in matters of succession and inheritance | 
Held therefore that in this community a widow is 
entitled to succeed to her husband s estate to the 
exclusion of a daughter or a step daughter As to 
the law governing Hindu Converts to hlahotncdaniam 
the following principles way now be regarded a* 
settled — (1) Mahomedan law generally governs 
converts to that faith from Hinduism j but (5) » 
well established custom of such converts following 
<he Hindu law Of inheritance would override the 
general presumption (3) This custom should be 
confined strictly to cases of succession and inherit 
nnce (4) If any particular custom of succession be 
alleged which is at variance with the general law 
applicable to these communities the burden of proof 
Iwt wa the party rAlrgyag vach special cartam If 
evidence is given as to the general prevalence of 
Hindu rulca of succession in a Mahomedan community 
In preference to the rules of Mahomedan law the 
burden of proof is discharged and it then rest* with 
the party disputing the particular Hindu usage in 
luestlon to show that it is excluded from the sphere 
of tho proved pi neral usage of the community 
Aswog Native Christians certain classes strictly 
retain the old Hindu usages others retain these 
usage* In a modified form and others again wholly 
abandon them Before the Indian Suiccsswn Act 
(X of 18C5) the Christian convert could elect to 
attacl himself to any one of these particular classes 
and b would be governed by the ns ago of the class to 
which he so attached liimsdf Abraham v Atra 
ham 0 4 too I ji 19 9 These same principle* arc 
applied to the case of Hindu converts to 'Malinin dan 
tai ouch a, R boits and Cutcbl Mrmons Bar 
Him r Bai Sam ok 1. 1*. R. 20 Bom,, 63 


CONVERT S — c one iuded 

10 - - - -- - . Tifnluslam Sira 

etas — Hindu concert* to 3Iah ottiedan iwi— 

(ion of Hindu late and usages — Him* ‘ 3t ~ 
Inheritance —Tho Hindu Jaw of whence » a 
succession applies to MolesAam Onasa»wto 
originally Kajput Hindus but were subseqc 1 J 
Converted to Mahomedanism FatesANOJI <!« 
8ANOJI r IlUVAE UAHISAJftfJt FATESlilCH 


plE.! 

U. Forfeiture of 

Omission to take property forfeited Iff* 1, 
Quart —' Whether when a person becomes . 
and his property is under Hindu law forfr’ _ ^ 
son the mere omission by the son to fBlcr 
property vested iu him by the forfeiture ct ^ 
assert his ri ht to it would re vest « * n * floni j 
and make it descendible to hi* hfirt ^ 

Dehabee ball v Hewa Kookwab « 

CONVEYANCE 

*» KMisrus « 3M 

See Stiuv Act 186? s l***dL, 354 


Ste Stiwp Act IS® w* l *H £ sW 
II RIM**.* 8 ’ 
*, stamp Aer 18®. 

t t M 20 Bom 43a 

ziky**** 

5 « SIAUP Act u BM , , ,16 

HetTKU of bs FutoiMM 

**'VEVD0RANDPnS0TU3*B- $4* 

OF TBASSFEB *• **■ "w *“ 

EVICTION 

for bovbi -81 offences ^ 

5c* Cases Htdeb S*irTr«l-CW«» 
Sesterces 

— Previous— 40J- 

Se Cnwnf al VB.ocevv^c Ca ic 

rnwicnOV . _ 


Co-mcnov 

Setting aside for error 

Be* Cases hsdek Accoutuct 
V/iUdity of— 

»" *“£*£■ alrUl-KW «» 659 
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CONVICTION— coat utted 

L Conviction without evidence 

Zllrgnl conr chon —A eon victim on no evidence is 

wrong in print cf law Queer r Chard Diodes 
b [7WE Ci fl 

QCXEV r roOE’SO CnURDEE Doss 

[8W E. Cr 60 

2 . Want of complaint and of 

evidence — Illegal cone ef on. — Where * Ma^is 
trate acting merely on certain information contained 
in a letter addressed to liim convieted ft person for 
obstruction and nuisance the High Court set aside the 
conviction on the ground that there wbi no coTnp'Mut 
and no evidence Is the MATTER op Ram Coomar 
POC L.R. 621 

3 Conviction on evidence 

taken in absence of accused — Illegal tonne 
Uon — A conviction bated upon evidence taken in the 
absence of the accused is illegal Anorymous 

13 Mad Ap , 34 
Qczes r Rajcoomar SrvGn 8W R Or 17 
Queer r Lalia Chowbey 2 N W 49 

Queer r Famnath 7 W R, Cr , 45 

Queen r Hossein Ari Chotvduuv 

[8 W It. Cr, 74 

4. Conviction on statement of 

complainant.— A conviction oa the statement of a 
complainant is lawful Kuium Mundul r Duo 
win Pbosap 22 "W It. Cr 32 

6 Conviction on plea of guilty 

Without assessors — Criminal procedure Code 1 
(Act XXV of 1861 ) $ 362 -A conviction of a 
prisoner on a plea of guilty before a Court of Session 
is valid althrugh there were no assessors Queen e 
Sbiyant Chabai. 2 B L.E F B 23 

[10 WU Cr 43 

6 Conviction of deaf and dumb 

person without attempt to make him under 
stand the charge — Illegal conviction — A deaf 
and dumb prisoner wa» convicted of an offence 
Upon the tnal no attempt was made to communicate 
with the prisoner respecting the charge against him 
The High Court quashed the conviction Anonymous 

[0 Mad. Ap 7 

7 . Conviction for one offence 

under Penal Coda and Act I of 1871 — Illegal 
conviction — A conviction under the Penal Code and 
also under a special law as the Cattle Trespass Act 
(1 of 1871) in respect of one and the same offence is 
illegal Queer v Hossein Ali 6JT W 49 

8 Conviction under both ss 471 

and 474 of Penal Code —Illegal conviction 
— Convictions of using forged d cuments (s 471) 
■and of having them in p sseesion with intent to use 
them (s 4/4 of the Penal Code.) cannot stand 
together Queen r Nu 2 UB An 0 N W 39 

8 Conviction without junsdic 

tion— Trial under Act I of 1849— Omission to 
record order giving juried chon — ' Where a tin dal of 
a small vessel had been convicted of criminal breach 
of trust which appeared to have been committed in 


CONVICTION — continued 
the Portuguese possession of Qoa bnt no order giving 
himself jurisdiction was recorded by the Sessions 
Judge of Mangalore who tried the case under e 9 of 
Act I of 1S49 — Held that the conviction was illegal 
nnd that there ought to be a new tnal Anonymous 
[ 5 Mad. Ap 13 

10 — Order for imprisonment for 

future default — Punishment for contingent 
failure to leorTc — Act XIII of 1899 s 2 — An order 
of a Magistrate passed under s 2 of Act XIII of 
1859 that the prisoner should Work for a certain 
period and in case he failed to do so shonld suffer 
rigorous imprisonment for one month annulled as to 
the latter part the Magistrate having no power to 
make that order nntil the failure bad occurred and 
been proved before him Reg c Joha bin Baeu 

[4 Bom Cr 37 

U Conviction of offence with 

out specific charge — Criminal Procedure Code 
1872 t 457 — Conviction of minor charge on charge 
for graver offence — When a person is charged with 
an offence consisting of parts a combination of some 
only of which constitutes a complete minor offence 
he may nnder s 457 of the Cide of Criminal Proce 
dure be convicted of the latter without being specif! 
cally charged but only when the graver charge gives 
notice of all the circumstances going to constitute 
the minor offence Hence where a man charged with 
murder was convicted of abetment of it the High 
Court annulled the conviction and sentence and 
ordered him to be re tned on the latter charge Beg 
v Chan d Nub 11 Bom. 240 


See Reg v RasiajieAV Jivbambav 

[12 Bom 1 


12 — — Double conviction for same 

offence — Illegal con i chon — F brought a charge of 
assault against Mbefore a Bench of Magistrates who 
finding no evidence to show by whom complainant s 
arm had been broken treated the case as one of 
simple hurt and sentenced the accused accordingly 
Compiainart then applied for compensation to the 
District Magistrate who instituted fresh proceedings 
and convicted the accused of grievous hurt Held 
that as the whole matter was one transaction and 
went as a whole before the Bench of Magistrates and 
as the facts were depcsed to by the same witnesses 
before the Magistrate the two convictions could not 
stand side by side The proceedings before the Bench 
of Magistrates were accordingly quashed. In the 
MATTER OE THE PETITION OP PAYEES MAHOMED 

[24 W H. Cr., 4Q 

IS Alternative conviction— 

Poult at to vnieh of several offences accused is 
guiUg of —3 udgment in the alternative cannot be 
passed in cases iu which it is doubtful whether the 
accused person, is guilty of any one of the several 
offences charged but where it is doubtful of which of 
those offences he is guilty such an alternative comuj 
tiou is illegal Queer r Jamurha 


„}f - ' , Conviction of one offence 

and acquittal on Others where several are 
proved — Cognate offenees—Hlegal coiwtcfwn — 
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CONVICTION — continued 

When more than one offence is proved it is not pro- 


per to convict only of one and to acquit of tlie others 
although the offences may be cognate Bro r 
Mbrar Thikam 6 Bom. Cr 3 

15 Conviction on evidence 

taken before another Magistrate— Illegal 
conviction —When a prisoner is convicted by one 
Magistrate up in evidence previously recorded before 
another the defect cannot be cared by the evidence 
being again recorded and the conviction confirmed 
Queer « Foobro Cucrdeh Doas 

[8 W K. Cr,60 

And tee Queer r GoPl Boairyo 

[21 WE Cr 47 

16 — Power to quash convie 

tlorL. — A lower Court has no power to qnasli its own 
conviction though illegal In he Guwowjieb Bhooea 

[6 "W R. Cr 70 

17 Valul conviction 

tn cate improperly originated — Per MaCXSAY J — 
The High Court may without reference to the local 
Government set aside & conviction on a trial improperly 
originated. Ik TBB siatteb or tub VKTTCOX 07 
Bobih CnvunnA Baxistu. Em-msa r Nonnr 
Chtodba Bastktu 

[1L R 8 Cole 500 IOC L E. 300 

IS Ground for setting aside 

conviction — Police Act V oj 1S6J t 29— Offence 
under Penal Code —That tho facts proved would 
also constitute au offence under a section of the venal 
Code seems to he no reason for quashing a conviction 
under the special law Act V of 18 61 QcsBR r 
Kuwuvmx a W It Cr 05 

j 0 Subsequent trt 

deuce —A valid conviction arrived at by a Magis 
trato who had jurisdiction in the matter taun t be 
set aside simply becaust subsequent to the trial ana 
conviction fresh evidence has been discovered which 
may tend to convict the accused of an errence other 
than that for wbicb he was conmeted. r 

runoTniniuu 21 w K Cr 47 

20 __ . Cone etion under 

sanction obtained after trial — Want of jurtsdte 
Item — A conviction having been set aaide as arrived as 
without jurisdiction no sanction to the prosecution 
having been obtained from the Court a gainst which tbe 
offence was committed formal sanction was obtained 
the accused re-arrested and without being ca led 
upon to plead ordered to undergo the sentence 
previously passed Held that the whole of these 
proceedings were illegal I*f ms autr** or tbs ^ 
rnmos orEnoo Khakaauah ^ ^ ^ ^ Q4 , 


SX . Irregular pro 

reed » g , of Magistrate— Illegal conviction under 
Stamp Act — Convicti n and sentence for an oEence 
under the fctamp Act (XXXVI of 18G0 a. EG) reversed 
«b reference by the SeneiontladoC as the proceeding* 
of the Magistrate who tried tho case were highly 
irregular Ilea r Detsavvat bir SutVRiSf Sixtst : 

13 Bom , Cr , 34 i 


CONVICTION — concluded 

22. Irregular 

ceedings by Magistrate —A conviction and »«*« 
for criminal breach of trust as a public tern* 
reversed owing to irregularities m the 
enquiries and irregular procedure as to the eu 
tion of the prisoner In the Court of •g^ in ^ r 5] 


23 . Pupate Mrtn 

etc, l tailors— Improper prosecution— Illegal 
action . — As a general rule one of t«o P»”‘ 
impending suit ought not to put the Cnmi , 
in motion as against the ether in matters 
with the suitor If he does so the bm * “ 
cnmmal case ought to be postponed 
concluded But although that is a good ground 1 r 
questioning the propriety of a ‘;”« M 

a ground for questioning the Itgahtyof 43 

Qpeew r Acueet LaLL 17 w ft- 

. Jrregulantr •* 

criminal proceedings Prejudging ttye nee 
the single charge of wrongful p j om l 

under a Si 1 * of the PenalCodt fcfcnW 
Magistrate the prisoners raised a detcaceja™^ 
the confinement on the ground that th 

atwirtiy srsttSsi 

house hnwlmg 


! disbelieving the defence for Thepn*^ 1 
donee and for bringing a UwjJP. jJJdpiltf 
were tried by the 

all three charges at one_and the «sniet m*. 


that’th^^Sno^tC l«t 

.There the Court without havio the 


Where the Court without haviog^fi"^ <ltQrt ^ 
evidence for the proseeuti irregularity tot U 

for the defence he commits an "^^(/therebj 


for the defence he commits an tbfr«W 

the prisoners arc not materially W ■*. at iurr** 


coocgE ^ f a. pew aw* 

or ' ‘^k 7 sf»> 


CO rAItCETTEItS 

%ss££££fc*e. «• 

T T, B. 3Bo®- J £v 

JSiTjgfcjS 

law— ,£,I,t 

S„ C..«. 7™* Hupp U 
Fakilv 
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CO PARCENERS — concluded 

See Hindu Law— W hx-Poweb or Dis 
position — Gen eb aide 

[II, R 6 Bom. 48 
8 Mail-. 8 13 note 


See Cases under Mahomed>w Law — Pbe 
emption— Right op Pbe emption— Co 
SHABEBS 


, — Consent of— 


Ses Pabtipiov— Mode o* eptectinq 
Fabtition L L. R 3 Calc 614 
[5W It. 208 


CO PRISONER. 

Evidence of— 

See Cases undee Confession— Coupes 
E10N8 OP PEISOWEB8 TEED JOINTLY 


COPIES OF DOCUMENTS 

See Cocbt Fees Act 1870 sch 1 abt 8 
[II R 11 Bom. 628 
See Cases under Evidence— Cith 
Cases— Secondary Evidence— Copies 
op Documents etc 
See Stamp Act 1862 s 14 

[4 Mad. Ap 68 
^ee Stamp Act 1879 sen I abt 22 

[LIE 15 Bom 887 
HR 19 AIL 293 


COPY OF COPY OF DOCUMENT 

See Evidence— Civil Cases — Secondary 
Evidence— Copies op documents 

[7BLE. 621 
3B L K. A C 64 
JBWR 102 
0W R 80 
6 Bom. A C 48 

COPY OF DECREE OR JUDGMENT 


Deduction of time necessary for 

obtaining — 

See Cases undeb Limitation Act 1877 
B 12(1871 s 13) 

Necessity for — 


See Limitation Act 18 7 abt 177 

fl L Jt 1 All 644 
I L IL 16 Mad. 169 
LLR 19 Bom 301 
See Madras Rent Recover* Act t 69 

[8 Mad 44 
HR 20 Mad. 476 


See Review— fobsi op and Pbocedube 
on Application 

[IL S 17 All 213 


COPYRIGHT 

1 Infringement of copyright— 

Ft denee — Where there is no ordinal matter in the 
work the strongest evidence of servile imitation and 
piracy most be afforded before an actnu for an 
infringement of copyright can be successful ROUS 
sac c Thacker & Co 1 Hyde 9 


2. - — Annotated ed Uon 

if an ancient religions work — Originality — Colour 
able mil liion — Injunction — Damages — Account — 
Act II of 1347 s 12 —The plaintiff a bookseller 
in 1881 brought out a new and annotated edition of 
a certain well known Sanskrit work on religious ob 
senances entitled \rtraj having for that purpose 
obtained the assistance of Pundits who re cast and 
re arranged the work introduced various passages 
from other old Sanskrit brxks on the same subject 
and added foot notes In 1885 the plaintiff registered 
the copyright of this work In 1886 the defendants 
printed and published an edition ot the same work 
the teat of which was identical with that of the 
plaintiff’s work which moreover contained the same 
additional passages and the same foot notes at the 
game places with many slight differences Held 
that tho plaintiff’s work waa such a new arrangement 
of old matter as to be an original werk and entitled 
to protection and that aa the defendants had nc-t 
gone to independent soutccs for their material but 
had pirated the plaintiff a work they must be re 
strained by injunction Held also that an account 
of the net profits made by the defendants by the gale 
of the plaintiff s book could be ordered notwithstand 
ing the provisions of s 12 of Act XX of 1847 aa the 
result of the account would be to give to the plaintiff 
what he conld have claimed as damages under that 
ecction Gangayishnu bnaiKiaoNDAs t Moresby a 
BA ruji Begishtb I D R. 13 Bom. 858 


Translation — Act 

XX of 1847— Act XXV of 1867 —A person who 
translates a book into another language is not thereby 
guilty of an infringement of copyright Abdur 
BUHMAN r Maeomep Sdibazi 

[LLE. 14 Bom. 588 

4. Trans la t ton s — 

Jun diction — Cause of action — Stal 1 ( { [ ( 
c 45 — Act XX of 1847 s 8 — Order for bools 
sent from Bombay to Delhi — Begistrat on of 
copyright — Sol e of di p fed proprietorship — 
Tba plaintiffs were publishers in London The 
defendant earned on a printin 0 and publishing bust 
ness at Delhi Between the vtars 1569 and 1S91 
the defendant translated certain Enpli»h works It « 
Todhunter’a Mensurati n Barnard 'hnith s Algebra, 
etc ) into the Urdu language f r the nse of native 
students and sold and distributed copies of so c h 
trsnslati ns in various rarts of India. The i lamtiffa 
alleged that they were the propnitors of the copy 
rifcht in the said book* and they saed in Bombay for 
a declaration of their ownership and that the said 
books printed and aold by tbe defendant were 
infringement of the said copyright and for an 
junction etc It appeared that in J UQe jg 9t 
pluntiffs agent who was then in India. 
the Bombay firm of S to order eo P ,«rf thfS 
transkiU ns from the defendant a letter w„ 
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CONVICTION” — continued 

men more Hum one offence l. proved it i. not pro- 
per to convict only of one ond to ncqmt oftb. othcr. 
although the offence. m«J h» K gL 3 

MmtAR Teikabi ° ■ com » 

15 Conviction on evidence 

taken before another Magi.tro e-Illcye! 

M%"tot" n Jn h ” itoc'^.orfy "“f 

sh£ sstra MT , 'jsss 

Qn.tr, , POO.SO Cnnsn.a D°“ a w R Cr _ 5e 
And ... QD.ES c B Cr 47 

if, Power to quash convie 

- Valid connction 

srass 

Government ict emle ec<m t Q . .H. PETITIOr, OP 

Sffi'oJS. ” tSStk *«““ * 

Ciuindb^IUKikyi. Qg.\e 6a0 1001P.! 

_ Ground for Betting aside 

conviction— Poliee^drt rtf jf“. ' * vd •JJSS 

Code «« t*h=”™" 'yri\ [ orm « 
under the special law Act 8 "W B Cr 65 
KABsnivpnis 

Subsequent * l * 

*” — A valid rennet, on 

trate who had jurisdiction*^^ tQ the trial and 

set aside .imply becan* been discovered which 

conviction, fresh evidence hM been ^ other 

may tend to convict the accu tfd queen r 

than that for which lie “oiW E Cr 47 
rASIDOYAL MahabA 

Connexion under 

eanction obtained after ^‘^“tTinde as arrived at 
lion -A conviction having hec-et-- cutl0 n 

without jurisdiction no B .V'' t ^" rt t ,„ aln st which the 
having been obtained * r °Pi faction was obtained 
offence was committed Without being called 

the accused re-arrested a the sentence 

upon to plead . \° h& t th? whole of these 

previously passed Held that or the 

proceedings were illegal ** ™ ** 
petition Oi Enoo Khahsa n ^ 24 “W B. Cr 04 

Irregular pro 

refuge of 

«-/ A« -OnvictioV^ Spence for » 
under the Stamp Act (XXX W oil (.uroeecdinB* 

on reference by the Se*»i°n»Judge a highly 

of the Magistrate who tried the case were g j 
IveegnU, K.O , DrT.lW.T »*«”£ g£ 34 


- Irregular f«* 


CONVICTION — concluded 

1 , 

for criminal breach of the prduninarj 

reversed owing to «***“"*£!, M to the ««w» 
enquiries and irregular p { Session. K*® 

tion of the prisoner In the g Bom Cr 6‘ 

1 DIAZ Dupute 

notion — As a genc the Criminal I*» 

i muud?ovquMti«'>»8 tbel 'S*A‘V >G« 

Queen * Acseet Lal Jrregalantv <* 

cnmuml practeii [' i 
the ..ogle dmvS« “*"?.£ Cote b*« *, l"" 
undvr . 342 of U . d.fm"« 

tfe,.tmt. *“ JJSfiSlttal the t”SS> 
iKdufE. m»g« by ‘ b Tt”y 'W 

Enquiry 


taking by night ™ th t ?*jU,.tr»te «■»** 
Enquiry b.™g b 'f“ S » W? 1 *£?$U 

tvd the 5"“”" dftat. for “"'SEpuM 

S^SfeSssKlS , *S , t 1 Sr‘^S 

si-ar-aja= i -sis» : & 

Cd really having *"* 

Where the Court M a«.ne. » •*>» t J 

csr&£ t<sas k*£s£ 

sssssStSA*— * aT ”^ 333 

or TvsiBirt.nAn 

!!!!l B co»rof it. »— * hi *‘ r 

or - & ,cv tt r.oc.»u.|C»^|o’.»‘ 

CO FAKCEITEBS mv.-c.-Jo'''' 

km$ 


s „ C.r. ■— U ' 
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CO-PARCENERS —fon'l JrJ 

St* Hrrnc Liw-flai-Poff» op Dts 
FOsfTlON- GenEBAILT 

[LL E 6 Bora, 48 
Q Mad 0 13 note 
Cash cndes SlAnoMEnAw Law— Fbk 
EMFriox -I is st or Pbe emition— C o 
SILABEKS 

Consent of— 

See Partition— M oot or ErrecTixo 
Partition L L. IL, 3 Calc 614 
(6 W It, 208 

CO PRISONER, 

- Evidence of— 

See Cases iron Coxtession— Contes 
S loXS or PRISONERS TBBD JOINTM 


COPIES OF DOCUMENTS 

See Cocbt Fees Act 18“0 sen I aet 8 
[I L It. 11 Bom. 628 
Set Cases under Errorics— C itir 

Cabes— Secondary Evidence— C oma 
or PocTUEBTa Etc 


See Stamp act 1862 8 1* 

[4 Mad. Ap 68 
See Stamp Act 1879 sen I mi 22 

[L E It. 15 Bom 687 
L B It 10 AIL 283 


COPY OF COPY OF DOCUMENT 

See Evidence— Crra Cases— Secondart 
Evidence— Copies op Documents 

[7BLR. 821 
3B Lit A C 64 
15 W It. 102 

ew n 80 

6 Bom. A C 48 


COPY OF DECREE OR JUDGMENT 

— Deduction of time necessary for 

obtaining — 

See Ca ES UNDER LIMITATION Act 1877 
s 12(1871 s 13) 

— Necessity for— 

See Limitation Act 1877 art 177 

(UJU All 044 
ILL 16 Mad. 160 
ILL 10 Bom 301 
See Madras Bent I ecoteM Act t C9 

[8 Mad 44 
LL.R. 20 Mad. 470 
See ItETTEW— Tonil OP a PROCEDURE 
on Appmcstiox 

II L B 17 All 2) 


COPYRIGHT 

1 Infringement of copyright — 

ft (fence —Where there is no on r inal matter m the 
work tl e strangest evidence of servile imitation and 
piracy must be afforded before an actim for an 
infringement of copyright can be successful Itous 
bao r Thacker L Co 1 Hyde 9 


2. Annotated edition 

of an ancient rtfigtoui trorl — Originality — Colour 
0 bU imitation- Injunction— Damagee— Account — 
Act Y\ of JS -17 t 12— The plaintiff a bookseller 
ia lSSl brought out a new and annotated edition of 
3 certain will known °ansknt work on rcligi >us ob 
eenance* entitled \ ft raj baring for that purpose 
obtained the assistance of Puodits who re-cast and 
re-arranged the wort introduced various passages 
fram other old Sanskrit botks on the same subject 
and added foot notes In lS8o the plaintiff registered 
(be copyright of this work In 1886 the defendants 
prnAt-d and peWnabri vn tfiAwn v,f the avtaa wt/ik 
the text of which was identical with tliat of tho 
plaintiff’s work which moreover contained the same 
additional passages and the same foot notes at the 
same places with many slight differences Held 
that the plaintiff’s work was such a new arrangement 
of old matt r as to be an original work and entitled 
to proteeti n and that as the defendants Lad not 
gone to independent sources for their material but 
had pirated the plaintiff s work they must be rc 
strained by injunction Meld ale that an amount, 
of the net profits made by the defendants by the sale 
of the plaintiff s book could be ordered notwithstand 
mg the provisions of s 12 of 4ct XX of 1847 as tho 
result of the account would be to give to tho plaintiff 
what he could have claimed as damagei under that 
section OAPoivisniig Sbrisisondas r MoaEftnv* 
Bartrji Heqisute I I 2. 18 Bom., 368 

3 Translation— Ait 

XX of 1847— Act XXI of 1867 —A person who 
translates a book into another language la not thereby 
guilty of an infringement of copyright ADbtm 
jschmam r Mahomed Shirazi 

[LLE 14 Bom. 688 


4. Translation e — 

Junti etion — Came of action — Slat 5 ( C J c 
c 45 — Act XX of JS-17 e 8 — Order for tool* 
gent from Bombay to Mclbt — registration of 
eopyrg/t — ’Wire of deputed propnetorehip — 
The plaintiff* were publishers in London Die 
defendant earned on a j rinting and pnl tubing husi 
mss at Dilhl Bit went the icars 1819 and 1891 
the dcfmdant translated certain I nglish works (r g 
TidLuntcr’s hfnsurati n Barnard s miths Algebni 
etc! into the Urdu, lajigua-o f r the uso of native 
students and «1J and distributed crpies <f surli 
transl n* In varint* j arts of India The | Inmtiffs 
alle that tl ey wer 0 tl e praprl tirs of the eojy 
n the *al 1 bn ks and tin y me 1 In Jj pit ay for 

f rati n of their owners], ip and that th i said 

printed ami soil by the defendant were an 
ment of tho said copyright snl f 0 r an in 
n etc It appear! 1 tint in June IK91 tlw 
iff* agent who was then in Info instruct? 1 
mbay firm of S to order ci pt<g of (lie sal l 
Aims from the defendant A letter wa* 
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COPYRIGHT— continued 
accordingly gent by 8 to the defendant at Delhi 
requesting Jam to »end the books to Bombay by 
value payable post winch the defendant did and he 
received payment for them from the p »t oflice at 
Delhi The defendant pleaded (infer alto) that the 
High Court of Bombay had no jurisdiction and ho 
denied that he had infringed the plaintiffs copy 
right Held that no part of the plaintiffs cause of 
action arose in Bombay and that the High Court of 
B mbsy bad no jurisdiction The act of S an pay mg 
for ana recaving the goods formed no part or the 
defendants offence which was completed when be 
pisted the hooks at Delhi The English Copyright 
Act (Stat 5 A 6 Vie c 45) extends to all part* 

1 1 India. Having regard ti s 15 of that Act it is 
clear that a person who infringes copyright must be 
sued if he offends in India not only within the 
limits of that country but also in that part of India 
in which the cffencc has been committed Bee also 
s 13 of the Indian Act XX of 1847 Held also 
that translations ore not copies and that the defen 
claut by translating the books bad not infringed the 
plaintiffs copyright The plaintiffs had registered 
themseKe* as the proprietors of the copyright of the 
hoiks in question both in London &a<3 w India TW* 
defendant had not given notice of hu intention to 
dispute the plaintiffs copyright a» required by a 8 
i f Act XX of 1647 Held that the plaintiffs copy 
light in the book bad been established SfAcVttlAK 
t Snausuii Uuba M Zaka 

[tltt 10 Bam, B 57 


5 Form of regut ra 

tion— Selection of poems Copyright in — In 
frtngement of copyr ght bg publication of copy 
lefore registration — Ateignments of Copyright 
precious to r gut ration — Limitation of suits for 
infringement of copyright— Stat 5 <(• 6 Fic e 45 
—The plaintiff* the partners of a firm' 3/ f Co were 
the proprietors registered under 6 i, 6 Vic c 45 
i f the copyright of a selection of Bongs and poems 
composed by numerous well known authors which 
was prepared by one F aad originally pubhsbedjio 
18C3 hince the original publication the book ran 
through several editions one of which nas published in 
the year 188- Tbo book was registered under the 
provisions of the above statute oO the Sth February 
lbS9 tl e name of both the publisher and pro 
pnetnr being entered »n the register as If ff Co 
Hie firm s address being given tied the Asia of 
tie first publication was entered as the 19th July 
1801 fbe jwms contained in the book were 
arranged by P not to ehr nologieal order of their 
I rod inti c.a but >n gradation ■of feel mg and 
ubject and at the end of the book were gi»en some 
n t » critical and explanatory On the 15th Jsu 
u»r\ 18 S) the defendant published at Calcutta 
* hoik containing the sstne selection of poems 
aud song* a* was contained in i"s book The 
»rr»nj.ero ml however of the defendant » book 
'iff r 1 fnw Pi in that the pc etna of each anthir 
' together and in order of their compo- 
’ f the poems the defendant printed 

i h were contained in the work by 
tb f but which were omitted by 


forty 1 1 


t groat i 


COPYRIGHT — continued 
P and in another poem one line In many place* 
there were differences of reading in the two book* 
sad in more of punctuation In the defendant soon* 
some of the titles to the poems which had 
assigned thereto by F and not by the onpMl 
authors appeared as well as good many « ■» * 
notes some with acknowledgment and some with"** 
With each poem the defendant gave a maw o' 
notes critical and explanatory aad iss afro prefix 
to thu poems of each author a biographical n ™ ( !_ 
Tie suit was instituted on the 27th February IS 
and the plaintiffs complained that the public** 1 
of defendant a book constituted a breach the 
copyright and prayed for the usual tehef W ** 
ol mjmctKO fed touugn T bqr tootoM IM 
although tho copyright i" 1V - l * ” r 


there could be uo copyright »« «#* .* MS' 
that if any existed the defendant « book old l , 
fnnge it that the plaintiffs book bewg reg_^ 
as first published in 1861 and the lufnnS 
charged being »n respect of the *Ww« 

»Dd there being no evidence to sbw th*t ^ 
same selection was contained in the mmr ^ 
former edition tbo plaintiffs were i “ ol i?L «j*ib 
the relief prayed for that the author of the JW 
tiffs book being P m whoa, the «aOTb“ Erf 
pnmd facte be and the property t«"J ^ „ 
as m the plaintiffs firm the registry 0 i. a tJti 
the assignment of the copyright to in F . ^ 
was not shown that the registration , 
as the entry merely contained the ?” sl B ,mr< 
of the plaintiffs firm and not the n-f^that th> 
and addresses of the partner* of the * jL«,brfjre 

pnbl lcatiou of the defendant s hook oa« S j, # ,od 
th« date of registration ^**“1! limitation 

that the suit was barred b/]he spf™ g jjfr/J 
provided by* 26 of the etat 5 A 6 1 , j matter 

that each a setecti m ecmld be the J ^ »orh 
of copyright the trne principle ? bcr ty to «** c f 

case* being that one persom# not « / «beeo » { 
avail himself of the labour which another W ^ ^ 
for the purpose of producing h>* 3*' 0 ib' r 
away the result of the “ ut ftfe 

word* his property Held *** 

dant s book constituted a piracy Of the P they 

and hail infnngid ^eir copyng t Jf ( W »!‘V 
« ere entitled ta the relief th'rw»K ^ 
that In the absence of any 1 mo« ?f 

it was reasonable to assume ' that me*™ ^ ^ 
a hook of th» kind uod * th* **" • ,«»«<*»£ 

sUntally the same book , 1 .uicnment of ‘ l * 
that ther gistry rfwold , r ZhcD 

copyright by P to the P^Y n *“J tv,f lh« ref' Ac> l ' cC 

L n s e j oc\ B sr i ‘SaWTZ 

fodj 2U52S&&! 
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COPYRIGHT— concluded 
published before their* was registered Tuck v 
Tncster L. £ 1) Q B D 62° and Qourband v 
V allure 2o ir B €04 All IT V tS~7 p 130 
followed and that assuming that the rule of hcoita 
ti n provided by » 26 of the Statute was applicable 
in this country the suit was net barred by limitation 
Hogg v Sect I L E-, 1$ Eq 444 followed. Mac 
1UXLAN r Sen EBB CBUNDBB DEB 

(X L R 17 Calc 851 
6 ■ — - Copyright of or- 
namental dettgn — 5 4 6 c 100 — 24 <f 2j 

J c„c 73 — A registered proprietor of the copyright 
i f an ornamental design within the United Kingdom 
under 5 4 6 Vie c 100 (amended bj C t 7 Vie 
e Ca 13 4 14 \ic o. 101 and 21 422 Vic. c 70) 
cannot sustain an action against any port® who 
apphea such design to articles or who sells any 
articles to which such design has been applied in 
D ltith Burma. Uakkr r .SctiikRland 

„ [0BL.B. 208 10WE, 00 

COPYRIGHT ACT (XX OF 1847). 

ffee Limitation Act 1877 art 40(1871) 
cull I. L. R 3 Calc 17 

See Small Cause Court Mopussjl — 
J ubisdiction— Coftbight 

[LL.B. 6Calc 409 

— 1870 

See Smail Cacsb Coubt Mopussil — 
J UBISDICTION— COPPBIQIIT 

[II K 6 Calc 400 

CORONER 

Power of Coroner of Calcutta— 

Bower to commit to pruon — The Coroner of Calcutta 
has no power to commit any person to Tins in pending 
an inquest In casta where he has authority to can 
nut a commitment to the officers deputed t) receive 
] rlsonen by the statute in force is valid and it is n t 
i icessary that the commitment be directed t> the 
Sheriff In he Taploe 2 Inch Jur N S 101 

CORONER S ACT (IV OF 1871) 

B 25 

See 1 RESIDENCY MAGISTRATE 

[I I E. 18 Bom 158 
CORONERS INQUEST 

See Criminal Procedure Codes s 176 
BABA 1 (1872 a 135) 

(I L R 3 Calc 742 

CORPORATION 

Interference of Court with— 


CORPO R ATI ON — concluded 
See R bitten Statement 

[LIaIC 22 Calc. 208 
restraining libel in resolution 


of— 


See Injunction— Special Cases— P rana 
Oppicbbs with Etatctobt I owebj 

[I L. It. 1 Bom 132 
— Suit against — 

See Plaint— Fomi and Contents or 
Plaint — De pendants 

[2 B X R s N 0 

16 W R 634 

I* X. R., 14 Bom 288 

Suit by- 

See Plaint— Pohm and Contents op 
Plaint— 1 laintipib 

[XL R 12 Calc. 41 
1 X. R. 20 AIL 107 


CORPUS DELICTI 
See Mubdeb 


See Tuept 

CO SHARERS 


liw a Cr 20 
L R 3 AIL 383 
L L. R., H Calc 035 
7 Mad. Ap 10 


C>1 
1750 
1707 
3 <67 
1<71 


1 General Rights in Joint Piiopeiitp 

2 Enjoyment op Joint Pbopemy -- 

(o) Cultivation 
(J y ERECTION OF JlDIlDINOs 
(e) ExcLir IVB Possession o» 
Fobtion op Joint pr 0 
fbbty 

(d) Leases bp one Co sitabeb 

3 Suits bp Co sdabebb with Respect 

to tub Joint Fbotertp 

(a) Pos ESSION 

( b ) Miscellaneous Slits 
(<?) Ljectment 

(</) Kaduliats 

(e) Rent 

( f ) Enhancement op Rent 


1781 
1 81 
l<8t 


1730 

179a 

1801 


S e Costs— Special Cases— Co shabebs 
See Casrb under Decbee — point 
J)ECB EE— POSSESSION 


See CASE8 UNDER JrniSDICTlO* 


Aee Bombay Pistbict Municipal Act 
18r3 B 42 I L.R 18 Bom 212 
— Principal Officer of— 

See 1 LAINT — V EEIEICATION AND SlONA 

Tunc LLB. 21 Calc 60 

[L K 20 LA 130 


See Cases under Mahomedan Law— . 
The bmption— Right of Pee eum-to* 
— Co-aHAEEB3 


See Partition— p roirr to Pab-ition 
Genebax Cases 3 B L li. a p 

[L IL, 20 Calc 370 

L I* &. 81 Bom 45s 
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CO SHARERS — continued 
1 GENEPAL RIGHTS IN JOINT PROPERTY 
— continued 

155 and in i?am Dutl Singh v Horakh Karatn 
Singh I L 31,6 Calc 549 

See also Hubei Mohck Bio cm v Geish Ciot 
bee Bandopadiiya 1C L K, 152 

Deo Nunduh AaHi r Desputty Snfon 

[8CLR 210 note 

18 — ■ i Payment of ar 

rears of Qoiemment Revenue by one co sharer 
Effect of —Charge — Lien — Act XII of 1SS1 

(N W P Tent Act) ss 93 177 178 

181 — A W P Land Revenue Act (XIX of 
1873) as 146 149— Jurisdiction of Civil Court — 
Salvage Maritime Civil Principle of — Act IV of 
1882 ( Transfer of Property Act) s 100 — A co 
sharer m a mehal who was also the lumberdar 
paid arrears of Government revenue for the years 
1882 1883 and part of 1884 in respect of co-tarn 
lands m the mehal which were the exclusive pro 
perty of another co sharer These lands were sub- 
ject to simple mortgages executed in 1873 upon 
which decrees were obtained m 1884 and had 
been sold in execution of these decrees in 1887 
The co sharer lumberdar having obtained a decree 
in a Court of revenue against the mortgagors under 
b 93 (g) of the N W P Rent Act (XII of 1881) for 
recovery of the arrears of revenue paid by lnm 
Bought to execute that decree under s 177 of the Act 
by sale of the lands which had been sold m 1887 
and thereupon the auction purchaser at that sale 
objected under b 178 and the objection having been 
overruled brought a suit as authimed by s. 181 
in a Ci\ il Court to establish his title to the lands 
and to havo them protected from Bale in execution 
of the Court of Revenue decree This suit was 
decreed and tho decree not having hecn appealed 
against became final Subsequently the co sharer 
lumberdar brought a suit in the Civil Court in which 
he claimed a decroe for enforcement of lien by sale 
of the land for the amount of the Court of Revenue 
decree and for a declaration that the said lien 
which is on account of Government be declared 
preferential to the mortgages of 1873 the decrees 
thereon of 1884 and the sales under thoso decrees 
of 1887 Ho claimed this hen not only in respect 
of the arrears of Government revenue paid but also 
In respect of future interest Held by the Full 
Bench (Makuood J dissenting) — (i) That the 
Legislature had not given or recognized in the 
North Western Provinces any such nght of charge 
or hen in favour of a person paying Government 
Tcvcnuc as was claimed here or provided any means 
by winch such a charge could be enforced and that 
any such charge would be at variance with the policy 
and intention of the Government ns disclosed in its 
legislative enactments, (u) That no Civil Court 
h»l jurisdiction to entertain the suit and no Court 
of revenue bad Jurisdiction to mate a decree for 
sale of the immoveable property or a decree in exe- 
cution of wt iel tl e immu cable property could be 
sold to the prejudice of Incumbrances to which it 


CO SHARERS — continued 
1 GENERAL PIGHTS IN JOINT PROPEETT 
— continued 

was subject (m) That it was not the intention 
of the Legislature that a Civil Court shiold M 
jurisdiction to invest by declaration or otwriru 
a decree of a Court of revenue with the attnba 
of a decree for sale such as could be passed by a l 
Court in a suit for sale under the Transfer of 
perty Act 1882 (tv) That there lino general pnneipi' 
of equity to the effect that whoever baring an in 
in an estate makes a payment in order *» mv 
estate obtains a charge on the estate and t 
in the absence of a statutory enactment a co 
who paid the whole revenue and thus •» 
estate does not by reason of such *5 PIT 

a charge on the share of his defaulting 
ATtnu Ram Las v Zlotoffer 
I L X 11 Cal' SOS .pprOT,! (V) W 
principle of Maritime Civil Salvage Ead no PP 
tion to the case and that no Analogy could «u t Wj 

tween the case of a salvor in Maritime Civd 

the case of a co sharer in a mehal to who a 

s 148 of the North Western Provinces Land lit* 

Act (XIX of 1873) applied Leslie r * j* 
L R 23 Ch L 652 and Palche 3} 

penal Insurance Company L. Jt 
referred to Seth Cmion Mai *L birra ... 373 
[L L. R » 4* 

10 — — 

one co sharer— Payment ,*«** ff f -.nedtor*/ 
co sharer of a portion of a talukh - {00aa { of 

a quota of the Government revenue rtwn of 

a share not his own in order to save P° cbsr . s 
the talukh from being sold be is ratiued , , BC b 
upon such share for the money so pa p^vd 
share should be charged even when J u 

subsequently into the hands of a tblr J! 

ayet Hossexn v Jfudduo Monee , >osEf 

£ R 155 S C 22 IT R- 411 MW 1 
CnnunER Roy r Rur 0 Calc* **77 

r>a v 01 ? ? 

20 ifJr Tff"! c f-~, 

arrears of revenue by on * c *’’\ C onitr»^ 
Charge— Act T I of jj dissent'" ) 

-Z, en —Held (Mrrrss and '' " t! r<rt 

there is no general rule of 

whoever having an interest in an # ebsr"* 

ment in order to save the wUtc ibtaiM ^ fU , B j rf y 
the estate and therefore xn the aba*j« ‘ lrbo j < . revenue 
mactment, a eo-sharer who has pa rfn »in of •*$ 

md thus saved the estate d*. ~>t by 3 S« c, Jll 
oavment acquire a charge ° n *“® , 

icfanlting cc sharer Llnavet II orcf rnl 

I lonte Shohoon U P * * Ra>t « 

fiogsndro Ch under O*0 »t**£ &*nfi*** 

Z~gr*'*s 

iff 

SS SS-i i&v'SSSi'*' 
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CO-SH.ARERS — continued 
1 GENERAL TIGHTS IJi JOINT PROPERTk 
— continued 

Brfan KnC * LA “ PrauiKUND 

15311 LL.K. 15 Calc 542 

-*<* rmic/iss5j * r4-r* e T}/r°»rv, 

amount by one CO share r tout a.fde tale fJanar 

^33255^==== 

K'-™ ““** pSinlltl ?; 

$%-*»<• i&*„ 5 £i 

fiw aon»ma«^1 H ^ < S CT S 

AOW UH 22 Calc 800 


rs , 5S , 8?j , ? l aj l 2S£KSy» 

the undivided family to winch th« h e* ? e “ bera oJ 

2ST imd“ 

I HS^f 

the decree m which ih« I* 68 ) »> execution of 

srsf amS S^se 5= 

whole assessment 8 Re pravedf/ ° p, *i d , the 

snWSJrt S* *£ « 

ns sts raid's 

been excluded from *1°° thftt the defendants had 

Sls^“£ 


( I7CC ) 

CO SUAltERS — Continued 

property , chert Here u a profitable Z , ° f J°‘*< 
them ,c,th out others lan/exfluded-Fe h °f 
hy one of the eo owners of land 
cease to bo joint merely' because ItL ^ I?? y .' W,, n * 
produce more profit to one of tho W ^ 10 “ ^ 
1ms incurred expenditure for that w, “> 

tie others where tho latter are not 1I ‘? n to 

property being used consi tcntlv with df M 
ancoof tho joint ownership and^possessi**!? cnitu, ° 
exclusion of the co sharers wKwr l w ‘ u “>»t 
work theio is no encroachment on the"nM U ” !'* l, " ) 
of them as regards common™ "S ° f 
grve ground for a suit The defendant*! 1 f *« U 
viUage lands without claiming SKtS.l° ** “ rer In 
tion acted upon the right tliat a fern-m , wm I h M 
lished m India by ft person on In/ y bo Ml *b 
takmg toll from strangers and that h " p,r) P ( rty 
.ueh d nght by gran/or user over tuT' «1“«« 
others whether a co sharer with tl.r.n propcrt y of 
ujed property that he owned «* 

Gffs his co-sharers excluding nono oAh ' ‘ h ° H 1 ' 11 ' 1 * 
grant was ever made to bm h e wu A. *, 

° p on exclusive right by ihowin. that l ? ,u » Vf *<t 
dispossessed them or had had adu™ lwd t,ll ‘ r 
fill! y para ‘“•that ho had nseT.Ci*"'" 1 t r 


jr* li 1 £ -8 IS Calc 10 f P «7 V an *tnnl 

t0 the mla»)n2 A , 110 

which there took place and referred to®.? 
to be exercised by Courts in intei-f^ 8 * to 

sss&’sssess^ «S# 

"‘'Afi? 

24 

£tJ 0r - TJr r* of ****•" of 

o^apancy not tran.feralle ly e '.," yH of 
sharer landlord without the content ,y J « <>o 
co sharers Abandonment — Stoht to *)* °**fr 
In a suit to rcco\ er jomt possession of ***•» - 
holdrag m respect of his share by a cmW^J*** 
on tho ground that the def ndfut ’“OdlorJ 

transferable by custom and that there l 1 W M not 
donment of the holding bv tho *21 M Sn absr,' 
defence ( nter al a) was that tho I?t r ^ CDAr| t il 
entitled to joint p-ssession and that hi 1 * “ t 
get any relief except by brnging o j ? S°«U n * 
twn inasmuch os they (the plamtUT «JS' V® 
dMts) wero joint proprietors Held fllu,' d ^ca 
tiff was entitled to the relief P^ln 

chum for jomt poesesnon without part, til l lhat «b. 
bh Walton J Ce v Zam ctZ ^* 
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CO SHARERS — continued 
1 GENERAL RIGHTS IN JOINT 1ROPEPT1 

— concluded 

L M IB Calc 10 L £ 17 1 A 110 and Lack 
mesuar Singh v Manoioar Hotsasn I L E 19 
Calc SoS L £ 19 I A 48 distinguished Da 
bar Sab»ab r Hossm Au Bepabi 

P L R 28 Calc 553 

25 Sty if to joint 

possession — Evidence — Costs — One oftwoco sharers 
by ancistral title in the under proprietary nghi in 
certain \ ill&ges obtained in 1870 decrees against the 
talukhdar for sub settlement and getting posses 
sion In 1 Ins name entered in the kbeivat The other 
co-ahirir remained entitled to claim that this posses 
sion was held partly for lam The present suit was 
hrrmgbt upon two agreements purporting to baTe 
been made m 1870 between the two cc sharers while : 
proceidiu a to obtain the above decrees were pending 
tothe iffict that whereas both had claims against 
the taluklnH*, one only was to sue him the ether 
payin n half of the costa and being entitled to receive 
half of what mi Q ht be decreed The Judicial Coro 
imtt pc upon the evidence concluded that tho Appel 
late Court attributing too much to certain omissions 
and acts on the plaintiff’s part which w ere more of 
lets* dj lamed bad erred in Tcvmiag the decree of 
the first Court which maintained the agreements 
depriving the plaintiff of lus costs iu that Court only 
Mchammah Ytjsup v Mphamstad Rosier 

EL D E 10 Calc 83 

20 Fractional share 

holders i» joint undivided estate — iten on tenure 
f or share of rent— Salt of tenure in satisfaction of 
decree — The owner of a fractional share m a punt 
undivided estate lias no lien on the tenure itself for 
his share of tho rent although suck share is collected 
separately and therefore cannot cause the tenure to 
be acid in satisfaction of a decree for bis share of the 
rent Rdaha Nath Rot CnowxnsY r Ddbga 
R ttcgcNYo QttoeB I L B 18 Calc. 328 

2 ENJOYMENT OF JOINT PTOPERTY 

(a) CCXTIVATTOT 

27 Altering property without 

consent of co sharers — Oroicmg %nd go — 
Siv ral pent ins jointly held lands wbi h were not 
di» id 1 by mete* and bounds but in specified shares 
Oi f the shun, h 1 levs leased out 1 is »har or inter* 
<st m the lands Tlio lessee sowed ind *o oo the joint 
lauds Tho other shawl i tilers brou-ht a suit to 
restrain the lessee of thtir c. sharer from growing 
an li„ n the Ian L II Id that is co-sharer rsnnot 
ns i jmati Lands »o bs to niter the c ndiiion of the pro- 
p -rty ns regards the other skarth 1 ler* without their 
com it ti at indigo as a crop bem 0 valueless for 
lari w» f [ivtniint the lessee must be restrained 
Jr in vriwin it with nt tbo wins cut of all the pro* 
pns r O wmb r JlnKonAsi S>jvon 

[8BL.B. Ap 45 10 W R. 41 

llrve uav «ivou Cnowtns 23 "W Ik 428 
wher t w » r «m ( and cocient bad been given. 


CO SHARERS — continued 

2 ENJOYMENT OF JOINT PROPERTY 

— - continued 

28 Cultivation by one co* 

sharer— BiyM to profits— Acquiescence — Wkewr 
one of tuo co owner* of land who are not joint caits 
vates the laud with the acquiescence of the other who 
stands by and c-ffers no objection th* latter esan t 
claim a share of the profits but only hw proper show 
of rent Rjjxisbev Mookerjbe r PeiBE8iioar_ 
Modkebjee 20 W R'*3*«' 

29 CuUiealton »/ 

indigo hg one co-sharer «i thout consent of 
Injunction as leticeen co sharers — Ttaetiet of * 
English Courts in granting injunction AppMr 
bihtu of—W while in possession of #o 
mauioh as nar&dar had under an arrsugeroCT* 1 ^ 
the proprietor* built factories and colUtatc® * 

by reclaiming a quantity of waste had. Onto 
piratiou of his lease IT who still hi eld a j 

roouiah in ijara from a 2 anus «wharCT c 
to cultivate indigo on the khas lands « he 
disregarding the op posit i in of the ^ 

claimed nu exclusive title to do so The 14 ^ 

sharers thereupon brought a «a«t 
ijtnali possession of the Vha* lands and F ra J . j w 
other things for an injunction prohibiting tiw a 
daut from sowing indigo upon the !l ’ er ,J 

out the plaintiffs consent aud also 
injunction to prohibit the defendant fro m " f^j, 
any obstacles m the 
poucn«n of the lands The Court ^ 
an injunction prohibiting the d »be 

indigo on the lha# land* without *J?i 1 »i (P 4 to «° 

plaintiffs Feld that thcplaintiffsWWewbtWW^ 
injunction but having regard to the . |t 

onder which the defendant cultivated the 

was necessary to vary tbe injunction pra w g 

Court below by making it an injancti (lI 

the defendant from excluding by * ,« of 

tiffs from their enjoyment ofthe »1*»« ' co 

tbe lands I am Chasd Bcri£ ^*5 cSl* 314 

But held on appeal to the Pnvy Vjgj ^SSTkr 
the abov e decision) that the ^ ot J *« f 

the co sharer in cccnpation simply w« ‘ t t,<. l>ml 
protecting 1 imscJf in the ^ of the ether's 

in good husbandry and not laden ^ w hn’» 
title such resistance n*« ™ vronud 


justice W|»‘V ' — , ... urt* — 

u Its being t mnd that ^c« the 

non bit* ecu the port.- wm ,»* 

if oil nnting a yurt ° r bate 

ally n»ctl by the other rt ' £ { tc«* 
istivt with tbi* mlcta to t r»« 1 

«dmg *»h b.» ^ *"£"««» \ 

pew** •••rtsiP? 
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CO-SHARERS — continued 

2 ENJOYMENT Of JOINT PROPEm 

— -continued 

himself net unsuitable in itself was awarded between 
the parties. W atsqv L Co r Ravchakd Dm 

[ILK 18 Calc 10 
L JL. 17 1. A 110 

30 . — .. IT /harness to 

ay rent —One duireholder alone in a j int estate or 
■ a assignee cannot claim to cultivate any portion of 
the property which is not his xerait and without the 
consent of the ether sharers merely on the ground 
that he is willing to pay a reas liable rent for it 
Argues Lall r Liorc 22 W It. 74 

3L- Lease for cultivation given 

by one co-sharer — Ind go cult ration — .Land 
lord and tenant — Joint property — Estoppel — A 
and B were joint owners of a certain piece of land 
In the year 1874, A leased his shire t> the defou 
dant for a term ending in October 1880 for the 
purpose of growing indigo At the same time B 
leased lus share to the defendant for the umo purpose 
fir a term ending in October 1BS1 A and B slid 
their shares to the plaintiff in the year 1879 In 
January lbgl plaintiff sued to prevent the defendant 
from growing indigo on the land and for Ihas 
possession on the ground that the lease of A* share 1 
haling expired the defendant was not entitled to 
retain the land for tbo purpose of growing indigo 
under the lease given by B Held that the plaintiff j 
having by hu own act become the owner of both 
shares he could not as owner of one share exercise 
a right which he was precluded from exercising as 
owner of the other share and that the suit should 
have been dismissed. Hollo wax r Mcitotnr 
Mobun Lall 

[ILK 8 Calc 446 IOC L.K 381 

32. Waste lands common to all 

sharers — Enjoyment and use by one co sharer — 
An individual sharer cannot without the consent 
express or implied of other co sharers make use of 
waste land c nmoD to the whole Tillage in such a 
way as to exclude permanently other co sharers from 
all use or enjoyment of it The law of joint property 
entitles another co sharer to interfere and obtain 
restoration of the land to its former condition 
Doclat Ram v Taba 1 Agra 12 

Dibqpax. Rai e Bnotroo Rai 2 Agra 341 

33 Co sharer as tenant cultl 

vating land separately — Proprietors are n t 
entitled to oust tb r co ) ropnetora from lands v Inch 
tLe latter ha\ e as tenants br uglit into cultuati n 
Peaj. Eisudbb Gotsami e DuroncNonoo Chat 
ieejeb BW R 291 

34 Exclusive possession and 

cultivation of land by one co-9barer— Be- 
lira ntny cull ration of wd <jo — Damayet —Where 
a suit was brought to recover poseesaon of certain 
Isuds in v hich plaintiff ant d fondant were ec 
sharers and to secure damages for the exclusive 
possession which defendant had enjoyed for time 


CO SHARERS — continued 

2 ENJ01MELT Or JOIhT PROPERT1 
— continued 

j ears and to obtain an injunction against defendant 
to prevent him from cultivating indigo on the land 
in suit without the consent of the plaintiff — Held 
that though a suit for partition is the best means of 
s ttlmg difficulties between co sharers who will not 
agree every co slisrer m an cstat is entitled to joint 
posseisif n with every ether co sharer nnd Las a right 
to prevent any one not having ft njit of occupancy 
from cultivating any porti n of the land contrary ti 
his or their wishes and is also entitled to damages for 
any exclusive pos esvion which cm be shiwn to have 
been enjoyed Held also that it wruld be an 
ineffectual way of enfoicing plaintiffs right in this 
case to allow the adverse possession of the defendant 
and to let plaintiff recover damages from time to 
time Lloyd t Soqea 25 TV" K, 313 

35 - — - - Mesne profits 

Sijht to of co si arer kept out of joint pass j 
sica — Where a five anna shareholder m an estate 
sought to be put in joint possess i n of it with the 
representative of the owners of the remaining eleven 
annas and the latter contended that he had for many 
years held the entiro land m suit and cultivated indigo 
on it and that plaintiff s ri(.ht in the Baid land was 
confined to the receipt of rent for it —Held that 
plaintiff w'as entitled to joint possession and manage 
mentof the land that defendant could not cultivate 
| indigo on it without the consent of the plaintiff and 
that the oonsent said to have been given to the 
defendant by the other co-sharers could not bind 
plaintiff Held also that plaintiff wus entitled to 
mesne profits with interest Debee Fkbshad Sahoo 
V GC8ADHTO PxBBHAD N AD AIN SlNtJH 

[25 NT R. 374 

38 Cultivation of bit land on 

partition — Beference to arbitrat on — A TE p 
Band Jteienue Act (ILIX of 1873J s 12o — When 
the co sharers of a mehal agree to have such mehal 
partitioned by an arbitrator they must be understood 
to agree to the arrangements made by such arbitrator 
and if he provides by his award that the sir land of one 
co sharer that falls by lot into the share of anetber 
co sharer should be surrounded that land mart be 
given up by the co sharer whohas hitherto cultivated 
it Such co sharer’s consent to such arrangement must 
be understood to have been given when he a-roeed Ij 
arbitration S 12 j of Act XIX of 18 3 must 
n t be regarded as empowering a co-Bharer who has 
once given Lis consent to surrender the cultivation to 
continue to cultivate the land against the will of the 
co sharer whs has become the owner of it by partiti ~a 
Abhai Fakdxt r B bag wan PAvnrr 

[EL.R. 3 AIL 818 

37 A JE p jw 

Eetenee Act (XIX of 1S73) s 12o —Sir land cf 
one sharer included on partition in the mehal 
assigned to another sharer is to bo treated m thg 
same way as sir land u dealt with after its propri >tor ~ 
has lost his proprietary n-ht therein I n both ~ 

alike ths rifcht of ex proprietary tenancy comes )2ft v 
1i ’ 
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CO SHARERS — continued 

2 EMOITIEXT OF JOIST PROPERTY 
— continued 

I rce cf law into existence Ram Prasad Rai r 
Dina Kttab I Is E. 4 All 515 

Dis euted from m Kashi Phasad r Kedah > ath 
Sahp IL.E 20 AIL, 210 

38 —Planting trees on joint land 

without Consent — Permission by one co sharer 
to cultivator to plant — Where it was stipulated in 
the wajib-ul urz that trees could only be planted by 
cultivators on the common land with the consent of 
the proprietors — Held that one out of several co- 
propnetors (unless he was properly authorized to 
manage the joint estate) was not competent to give 
an ijarutnamah to a cultivator to plant a bagh and 
could not by his single consent dispense with the 
performance of a condition of which the other sharers 
had a right to call for the fulfilment If such an 
ljazntnamah was given without their consent express 
or implied they have a right to have it set aside 
Giiazeeoodekn Ryder c BHOonm 2 Agra, 844 


(&) Erection or Bueldinos 

30 Erection of buildings by 

one co-sharer — Eight to remoral of buildings — 
A sued U for possession of certain laud on which JJ 
had erected a building on the allegation tliat it be- 
longed jointly to them at well as for removal of the 
building from the land. It was f und as a fact that 
thcland waahcld jointly by A and i? Held that JJ had 
no right to d> anything which altered the condition of 
the joint pmpvrty without the consent of his co 
sharer and it was nghtly ordered that £ should 
removo the building from the land. Guru Das 
Dhar r Bjjaya Gouind Bahai, 

[IB.LB A. 0, 108 10W E 71 

Houowat r Wahid Art 

[12B.L R 191 note 10 W It, 140 

40 ■ Sight to remoral 

•of lu Idinqt — Tho plaintiff sued for possession of a 
one-thinl share of certain land after demolition of the 
buildings erected thereon by the defendants who 
were her co-sharer*. Held that the plaintiff was not 
entitled to a decree for demolition of the buildings 
as she bad no right to compel her co-sharers to adopt 
licr views of tho enjoyment of the property She 
could only get a decree for possession of an undivided 
one-third share. JilXDAHASI.M Deri r PATIT P ABA'S 
Crattapadhta SB.Ij.ZI A. C 287 


41. 


— right to remoral 


of build ngs — Where two parties were jcint owners 
of land, and one of them erected a wall upon the land 
without obtaining the consent of his co-sharer — 
Htl I that the Court woul 1 not interfere to order the 
dem lition of the wall when there was no evidence to 
?b"w that Injury hadbccndtfic to the co-tenant of the 
ImlUio- by its erect nn Laua DijwawbuaH Lal 
r Rum h 

t It- Ap, 07 13 W U 337 noto 
10W R. 140 note 31TV E 373 noto 


CO SHARERS — continued 

2 EJ.J0r'[EKT OF JOEST FROPEBTT 
— continued 

42 .£igU to rtaetal 

of buildings — One of several co- sharers cf J mt an 
divided property has no ncht to erect a hniw-ig 
land which forms a portion of such property ** •*!* 
materially alter the condition thereof without u>* 
consent of his co sharers. Sbeoeihsad Sera* r 
Leeia Scran __ 

[12 B I*. R, 188 20W B. ISO 

43 -V.jUlormortl 

of buildings — In a suit in which it *** 
demolish a building which had been erected ty 
defendant on land belonging to himself andths T “ 
tiff jointly —Held that as a co-partner the def^s-* 
was entitled to nee the whole land and if a* e r° 
the building he took possession of wore land * , « » 
would be entitled to on partition the ,0 " , 

have been for division of the lands, 8 , , 

demolition of the building Dwabkanatr B“ooi 

r Gopenath Biiooyea in 

[12 B hE 189 note 16 W 

44 Zxchstre 

sion by one co-sharer ^Erection of 
Criminal Procedure Code p~\'£°_Qu?tt 
under— Suit to recover joint k JdaBt# 

several co-proprietors has no right to w M 

possession of any portion of ^the land J of ,u 

one of the co-propnetors without the »u» 

of hu co-propnetors and a /‘f r ^ cn B .*io by 

such exclusive possession an order n»s c ( 

a 'Magistrate acting under a MO uku 

Criminal Procedure confirming the F** . j, t by 
bv him such order is no answer to * of 

one of his co-propnetors to recover jomt P- ^ |#fc> 

the portion of land so wrongfully tsk J ^ ri 
his exclusive possession One ofsev g^golJisg 
has no nght to erect a nowbuUnans*^ tK .n of 
supporting a pUtform for the 1 is only 

musical performers, upon •*”“ f* . wo rtico of 
one of several co-proprietors, without 
all hi. co- proprietors. TaJINTBO LaU ^ 
r Shama CnrBv Lacou 4C L.IU 417 

■J- [I L. K., 5 Calc. IBS * ^ 

■ neeo/ 


'S„l eirsUrere- 

luitding erected by one ,*■£/. permanent bn' 14 ''* 
Acquiescence —In a esse where a per™ „*,b*r*TS 
las been errotel by some sal-* 

rn the land Jointly held and U* p? 3 

inently seek, to have the bndding^^^ , t fea* 

iple upon which tbe G 511 ** art»M Msnovslef tb* 


..... - .on which tbe Court setsu *, cf tb* 

discretion to interfere and Airecttw 1 D3 ,t nrt<*- 
raiding this is not a discretion ' ar ule 
irity be exercised in every «wi J J, to she* 
rt be exercised unless the p of 

bat injury has accrue 1 *• *““ fart** 

e took reasonable ste|wlri time to rrr -ev 


bat injury has accrue 1 to , farther I 

Action of tl e budding tbe rt- 

y,k reasonable ste|w In time P T r prrolrfv 

Nocrat Law Cnrcx«BtT^ 8 ^^-09 
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CO-SHARERS — continued 

2. ENJOIMENT OF JOINT TKOPERTl 

— continued 


CO-SHARERS — continued 

2 ENJ01JIENT OF JOINT PROTEST? 
— continued 


d moli ti on of a house erected on land the joint pro- 
perty of the plaintiff and defendant even though in 
strictness the defendant had no right to erect the 
house with ut tho consent of b>s co sharer the Court 
onj-ht to enquire whether under all the circutn 
stances the ends of justice could not be satisfied by 
some othT remedy 3 Iassiu Molt.ah r Pawoo 
G iroEiuKK 21 W R 373 

47 ' E ghts of other 

co-sharers — Defendant having spent largo sums of 
money m improving what was originally putit land 
by locating raiyatg and building houses upon it and 
turning it into a village — Held that plaintiff his co 
sharer was not entitle to chum possession of a spe i 
fie share in that village but only to demand a parti 
tion in which plaintiff wonld obtain compensation by 
receiving elsewhere land equivalent to that brought 
into cultivation by the defendant at his own expense 
Gdkooi. Kishei Sex r Isstru CmrxBKK Roy 

[18 TF R 12 

48 — 1 Compensation 

for removal - — If one sharer chooses to build against 
the wishes of the other co-sharers he must take the 
consequences and cannot ask for compensation in case 
ho* building is ordered to be pulled d iwn BishaM 
Hires Sbaha r Snrn Chdndeb Shaha 

[22 W R 288 

49 — ■ - - Vee of land for 

h * own purposes— Removal ofhu Idings — In a suit 
to recover p ssession of a share of a talnkb on the 
ground that a co sharer had dispossessed plaintiff by 
digging a tank building a schoolroom and manu 
factoring bricks for his own use the lower Courts 
refused to compel the defendant to restore the land 
to its former state As plaintiff had suffered no 
Injury by what defendant had done the High Court 
refused to interfere Quare — Did the alleged acts 
constitute dispossession ? Mohiha. Cbttndeb Ghose 
r JIadhdb Cuttydeb Nag 24 W R. 80 

60 Lessee of co 

sharers — • Lease By some of several eo sharers — Be 
moral of luild ngs erected by lessee— Acquiescence 
— A lessee of co-sharers stands in the place of a 
co-sharer and where some of the co sharers in an 
estate sought to get their right acknowledges m 
respect of some lands which other co sharers had 
leased out and also sought to have a thskoorban 
which the lessee had built on it removed — iTeM that 
the right of the protesting co sharers to the land in 
suit was clear enough but that in order to acquire 
the ngl t to remove a building it was necessary not 
merely to have alleg e] non consent but to prove that 
objection* had been offered before the building was 
raised. Doobqa Laid r LiZXA JIuxwaxT SahoY 

[25 W R. 308 

51 ■ — Lights of co 

sharers *» matters affect n? common property — 
Sale of proper/ v by one cc sharer —One of several 
owners of property is entitled to sue for a d'claration 
that a sale d ed executed by one of tho cc -owners 
which endangers his ri^ht w ill not affect that right 


and If the common property n a house or land 
ho is also entitled to resist the erection of any build 
mg or addition to any building on the common 
property and if such building is erected without his 
consent to have the property restored to its original 
condition Mehdee Hossein Khan v Attjttd Axi 
[ 8 K¥ 259 

52 - Suit for removal 

of btiildtnqs o» joint land — Cxv l Procedure Code 
1877 (1*S2J s 30— parties— Suit by one of several 
l o sharers against others effecting go nt land — A 
shareholder of an undivided piece of land sued three 
of his co sharers who, he alleged had trespassed on 
the land by budding thereon for restoration of the 
land to its original condition The Court of first 
instance tried and determined the suit as brought and 
framed The lower Appellate Court dismissed the 
suit on the ground that there bemg many co sharers 
the plaintiff could not alone sne and under s 30 
of the Civil Procedure Code the suit was bad Per 
Sttjaet C J — That the lower Appellate Court was 
right in holding that s 30 of the Civil Procedure 
Code applied to the case but that it was not right in 
dismissing the suit but should have remanded it for 
the procedure provided bj that section Also that 
the permission mentioned ms 30 is express and not 
constructive Per Ebodhttbst J — That s 30 was 
not applicable to the case that section contemplating 
- ~aeo in which there are numerous parties having 
_ Bime interest in a suit who are all before the 
Conrt and are all anxious to have the matter in 
dispnte disposed of but m order to save trouble and 
expense are desirous that one or more of them shall 
sue or defend on behalf of all m the same interest 
Per SiitAidHT and Tyeeelx, JJ —That s 30 was 
not applicable to the case the first part of that 
section implying that the plaintiff therein contem 
plated wishes to sue on behalf of other persons sum 
lorly interested in suing they also wishing the same 

I Eika LAX V Bhaibok LLH 5 AIL 802 

53 • — — — — - — — &uit to restrain 

erection of building and alteration of land— The 
defendant was in possession of land under a pottah 
granted by the ijaradars of the proprietors and 
thereon commenced to build a house and plant a 
garopD The plaintiff who had bought the n-ht 
title and interest of one of the proprietors sued 
to restrain him He did not allege any Injury 
Held that such suit would not lie Seicuaxo c 
N m ChAnd Shaher 

[5 B L R. Ap 25 13*W R. 337 
See also Kabd? Chahdba Mitteb r Hades 
Chahdba Mitteb 

[3BL.IL ApT 111 12 TV PL, 60 
But sec 1st the jaatii a o? Tkaxoob Cirnrozn 
Pabajiasici 

[BLR, Sap VoL 595 at p 587 note 

64 . Erection of ' 

build ngt on joint property—Puildmg bn f on ro- 
sharer against the wish of others— Suit f or 
tion to restrain building— Discretion of Court— 
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CO SHARERS — continued 

2 FWOUiEJST OF JOIJeT PROPERTY 
—continued 

AH I of 1S77 (Specific Belief Art), t B4 —One of 
several co sharer* m a roehal having begun to erect 
certain kaehcha buildings upon the common land 
another co aha ter three or four day a after the bmld 
u»g had commenced brought a suit for an injunction 
to restrain the continuance thereof ou the ground 
that the defendant was ousting the plaintiff at » 
co-sharer from a portion of the common land It 
was found that the defendant was building upon land 
which was m excess of the share which would come 
to him on partition and that on partition the plain 
tiff could not be adequately compensated Weld by 
the Full Bench that the plaintiff was entitled to a 
perpetual injunction restraining the defendant from 
proceeding further with the building and directing 
that the building so far as it had proceeded be pulled 
down and prohibiting the defendant from budding 
on the laud as exclusive owner at any future time 
Warns San v Sherjtt J L 11 9 All €61 refer 
red to Per SwuiOHT J that it was for the defen 
dant appellant to show that the lower Appellate 
Court had exercised a wrong discretion, in granting 
the injunction and that this not having been shown 
the High Court ought not to Interfere SiraDi w 
A hup Scion I I» K~, 12 All 480 


55 Big hts of co 

sharers as to erection of buildings on joint land — 
/njuncfion —One of several joint owners of laud 
is not entitled to erect a building upon the joint 
property without the consent of the other joint 
owners notwithstanding that the erection of such 
building may cause no direct loss to th e other joint 
owners Shad ■ r Anup Singh 1 Z S 12 All 
436 referred to hrAJJff Khan v Imtlaz to MW 

PLE.18 AIL, 215 


50 Suit by ont eo 

parcener for possession of a building erected by a 
stranger on the joint property and purchased by 
the other coparceners — Trespassers — IV here a 
stranger to the property built upon certain land 
jointly held by several co parceners, and some of the 
co parceuers purchased from the stranger the building 
so erected it waa held that the purchasers were 
quoad the building in suit trespassers and that 
a salt might be maintained by the remaining co-par 
ccncr to be put into joint possession of the building 
and tl is though it was not shown that any special 
damage had been suffered by the plaintiff by reason 
of the building larasSamv Shtrj t I £ X 6 
All 601 an 1 lay# Khan v Imfiac etd d » I X 
il IS All US referred to VCBAwarAn Aa Jaw 
r lAialbisnsa I. I* It. 29 AIL 561 


57 — — Right to inimnc 

t on to restrain build ug — There l< no such broad 
jr p<w t» i aa tl at me eoowner it entitled to an 
Injun i n restraining an tbrr ro owner from exceed 
Ing hi r It abftnuty an l without reference to 
tie am ni f Luna to b sustained ty the one 
*i le or the Uh r fr m the granting or withholding of 


CO SHARERS-coafiW 

2 EhJOlMEVT OF JOIhT ITOFERTI 

— continued 

the injunction SiUUvtracfEK Jcib FACTOBt Co 
v Ram Nakaiw Cuatiebjek , . _ , 

[L la R., 14 Calc. 189 

68 Tight to deal 

with joint property — Excacation of tc»i on jot 
property— Discretion of Court '» crash’'.? 


property — X'ucrefion oj cob r* »» wy; ■>_ 

7 unction — Speci fic Relief Act (1 of 1S77J * 
Before , Coin mil m the me of e.«.ton;> M»l “ 
order directing that a portion of the j«ot J T F f 
alleged to have been dealt with by one of 
sharers without the consent of the other should b 
restored to its former condition (m ‘ ot 1 _ * 

where a tank has been excavated) a ■!*»*“ T“, 
show that he has sustained by the art he « > P 

of some rnjary which materially affirts los p 1 

Laltt Ettxaambharv Xajaraen Lot 8B *• # r 
67 applied in principle Shavmuggtr fftee 
Co v Jtam Waram Chalterjet 1 L % 

1839 approved The fart that a port* on •**»»“ 
on which a tank had been excavated by ■ th« * ^ 
daat was fit for cultivation does not con f 
Injury of a substantial nature sucl ia« w J |f 

an order of that nature Jot Cntr«>*B > 
r Bimo Chtoh Rvkbit r ( 14 Ca Ie„ 233 

Sight to deal 

mth joint property— timidity l f 


against the vneh oj olhers~Suit 'fsrt of 

luddiny-Jhecrelion of Court -The tract*™ ^ 
a building being erected by » »„<1 ctro 

without the permission of h '* ", *a entitle 

m ^.,1. of U»>r protwt ■« "»• "*??i “of™ <!, 
such co-owners to obtain the h °nj infi h>» 

budding unless they can show that H ft , could 

caused such material and substantUl inj J t 

not be remedied in a suit for P 9 ™' 0 ® R . m 3 It 
laud, Zola Bistcaaihhar Dal f Wed . f jj , 


ittd, Data Bistcaaihharijoi' r B * 

■. k a, er t— r 

dabun Ch under Chueierlutty 1 
70S Oirdhan Dal v J jf a y?[ A v Oh* * 


9 95 p 377 Wahid Mi Aj an * Oh 

turai* n y aii istr pM 

er Jluhhit V Bipro Churn WufhA J 


.. sY Jin JOO r . 

Exeatation *f 


Off . 

fan* by one eo-sharer — cwon 
, barer to bar* the same filled »P -» ■ ,, w 
land one evsharcr ercarste* a tank » . ^ wr ^y 
proof of any injury caused e ,b, unk 

the other oo shsrer has no nyht to Car 
filled up or tbe W mton fd to ^ tb « ertenl 
bathe u eutnlfd to * OccUratwn of 
if hi. share Atabjav Um*« c 788 



t eo-eharer—ti S . 


>er„on on the «.» * * M 

thee eo sharers to hare build t ,f % j ne*J 

-One « t two teasots in com°w« ^ to 
all Uiswl tie h ight of «« TV 

allihofc s »up»r struct are on h»« 
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DIGEST OF CASES 


( 1778 ) 


CO-SHARERS — eont nued 

2. ENJOYMENT 01 JOIST PROPERTl 

continued 


CO SHARERS — contt nued 

S ENJ01MENT OF JOINT rPOPERTT 

— continued 


other tenant in common who had not consented to 
the alteration in the wall but had suffered no in 
convenience therefrom now sued to enforce the 
removal of the newly erected portion Held that 
the plaintiff was entitled to the relief sought Kana 
xayta c N ARAflimicx-c LL.E. 19 Mad. 38 

62. X ghi to build 

temple* on joint land —The plea of limitation is not 
applicable to a auit for declaration of title regarding 
ijmali lands npon which a temple has been built 
and an idol established by an ther co-sharer If that 
shareholder claim exclusive use of the temple ho 
must prove a jwssession and enjoyment different 
from those of a Hindu co-sharcr of joint property 
particularly with regard to a temple added by him to 
an ancestral poojah ban. Kissoryhath Chow 
iiintr r Hubeo Kakt Ciiovypuby 

[2 W R. 183 

63 i Sight to share 

in temple built by one CO sharer t nth separate 
funds on joint land — A co-sbarcr was held not en 
titled to a share in a temple built on common land 
by another co-sharer ont of Lis separate funds on the 
ground that the temple was built on common land. 
Isjshen Sabup c DB8RAJ 7 N W 179 

04 Land, dedicated 

to family idol — Land excluded from partition of 
fam ly property and declared inalienable — Sub 
sequent purchase from Escheat Department of 
Government — Sale <n execution — By a partition 
deed by the six members of a Hmdn family it was 
provided thit part of the land of the family should 
be set apart for the maintenance of the family idol 
and should be inalienable and the rest of the land 
was divided equally Subsequently the Government 
claimed the dedicated land a* an escheat and sold it 
to the members of the family jointly of whom one 
boilt a house on part of it - less than one sixth 
— with the consent of the others The house and 
its site were sold in execution of a decree against 
the builder Held that the other members of the 
family were not entitled to have the house remo\ ed 
or the sale cancelled. Maxlan v Pobushothama 
(XX* R 12 Mad., 287 

( ) Exclusive Possession of Portion or Joint 
Property 

65 Right to exclusive posses 

eiou — Consent — Injunction — One of several co 
sharers of joint undivided property has no right to 
take exclusive possess on and alter the condition of 
any portion of the joint property without the consent 
of his co sharers and the Court will grant an injunc 
tion to restrain lnm from doing so Staxkartt c 
Gopal Pafday 

[13 B L R. 197 SOW R 108 

66 — ■ » — Co-parcener** 

right to joint possession of the whole or an<f part 
of the joint estate with out needs ty for partition — 
Hindu lam — Joint family — A co-parcener in the 


undivided property of a joint Hindu family is entitled 
to claim jomt possession of a portion of the property 
and need not sue for a partition Where it appeared 
that the parties to the suit each held parcels of the 
undivided family property in exclusive possession 
and the plaintiff asked to be put in joint possession 
with the defendant — Held that he was entitled to a 
decree for joint possessi n Aio parcener is entitled 
to a joint benefit in every part of the nndivid d 
estate Bamohandra Kashi Patkar v Dahodbar 
Thuidak Patkar IL.R 20 Bom 487 

67 Joint tenant— 

Partit on — A joint tenant is not entitled to kins 
possession of any portion of a joint and undivided 
property without a batwarah Hint ee Dial Goono 
JIoJOOMDAR V GobUTD Ch UNDER PAL 

[17 vr R. 387 

68 Arrangement as 

to occupation of joint property — Suit for profits 
of portion allotted to another — An arrangement 
come to between the joint owners of land not being a 
joint Hindu fomily by which some parts of the pro 
perty were to be exclusively in the possession of one 
or other of them is sufficient to bar one of them from 
Rung for the profits derived from any portion allot 
ted to the exclusive possession of any other OodoI 
Tara Crowd kranbb e Kuaja Asanoollah 

[22 W H. 180 


69 Arrangement for 

exclusive possession of one co sharer — When one 
co sharer of a joint family is allowed by the other 
members of the family to have separate and exclusive 
possession of family property for a long penod of 
years —such for instance as wonld give him a right 
on a bat wars taking place to insist on having the land 
which he has eDjoyed allotted to him —the other co 
sharers must be taken to have knowingly given him 
the opportunity of cresting subordinate rights or 
allowing such rights to grow up and they cannot be 
permitted afterwards without showing that they 
have been deceived m the matter suddenly to start 
up and repudiate such subordinate rights Joins 
Roto Bhsechuk Meah 20w B, 288 


70 - Liability pa- 

rent of some shareholders talcing exclusive pot 
session of house —The co-sharers in a boose who ciu 
tinned to occupy the whole house to the excluttou <,r 
one eo-shanr after notice that he wonld charge them 
rent f rhs share of the home were declared just as 
liable to pay rent to the co sharer as they would be 
for rents of any other species of property Cites 
dbbkant Roy r Gopeeybe Debia 0WR jj 


xcsciuaive use or portion of 
property — Effect of on rights of the others -Ii‘ 
tacit agreement co-parceners in a joint property dJL 
have temporarily aa exclusive use of different portion, 
of it without prejudice to the common n_ht. Z* 
all or to the right of each or any of them to enforce 
at pleasure a partition of the whole Trsxr Alt 
Khan * Chttsbee Singh 6 Jt W..I22 



( 1779 ) 


DIGEST OP CASES 


( 1760 ) 


CO SHARERS — continued 

2 ENJOYMFVT OP JOINT PrOPEFTT 
— continued 

72. — -- Adverse use oj 

land by co-sharer — Held that the defendants as 
joint proprietors with the plaintiff conld not by the 
Use of the Land with the tacit assent of the plaintiff 
create a right contrary to his interest nor would their 
use of it before they becamo co-proprietors operate to 
create any such nght Jahasoby Deo JiAEaim 
SinoB v Umbica Pebshad b abaih StY( h 

[17 W R. 74 

73 Exclusive possession by one 

co-sharer — Adverse possession — Exclusive posses 
bioh by A of property which originally had been 
admittedly joint does not per se amount to adverse 
Dcsacssion as against A a co-sharers The Court 
shonld further ascertain whether A i exclunve pos 
session was due to his title being really a separate one 
from the plaintiff s and could not he accounted 
for by the fact of some arrangement having been 
cotnc to at a previous time between the parties. Astro 
Alt Khan r Akeaf. Alt KnAK 1C L.R 364 

74. — ■ ' Possession by 

one co sharer-— Adverse possession — The circnm 
stances of a case nuy shew that mere occupation and 
enjoyment by one co-sharer does not per se constitute 
an adverse possession as against the other cc sharer 
In this case the exclusive possession of one was held 
not to he adverse to the other Asud Ah Khan v 
Akbaf Ah Khan 1 C L K 364 followed. 
Baboda Sundaei Dehy c AapODA Scwdabi Debt 
[3C -W N , 774 

76 Adverse posses 

stem — Proof of intention to set up adverse posses 
sum —When one Cc sharer sets up as against another 
adverse possession of land which had previously been 
waste hut at some former time had been occupied 
and then been admittedly held jointly it is for him to 
show that he has held possession in such a wav as to 
give distinct notice to his other eo-sbaren of hi* 
intention to set up a title adverse to them. RaKHai, 
Das Bundopaphya « Ixnu Moves Debi 

[lCLR 165 


(d) Leases by ovt Co-Shaspb 


70 


grant a lease of any portion of it without the consent 
of the others. Chahez r bvirp hisnottE 

[4N W 15 

77 Effect of leoao granted by 

one of BOVerol co-sharers — A pottah granted 
by one co-iharcr In an estate is not binding oti the 
other sharen. Golcck CnvvDER Cntcxxftnvrrr 
r Txxxvex Carvses Stun 2 Hay, 40 


7a - 


- — — Powers of h"*- 

Irrdar to deal se l\ eo-parceuary lands — Lease of 
eneK lands f u r trn years at an madeanate rent 
— II IJ that a Inmberdar lias no general power to 
grant any lra*e of co- parcenary land beyond such a* 
the cirrunutanecs of the particular you- tv the parti 
cnlar season may rojulrr Jayan Satk r JIardyal 


CO SHAKERS — continued 

2 E\JOVUE\T OF JOIXT PKOFEnf 

—concluded 

W N 1897, p 207 followed- Bakshuiab t Bt? 
SihQu I. 1* R., 20 AIL, 238 

79 Effect of lease by ona of 

several eo ebarera of his own share.-— a! 
though one co sharer cannot giro a good l*®* 8 * 

whole sixteen annas of property which “ 4 ‘ sa "V 
himself and his co-sharers yet one co-s^irf 1, J 
give a lease of his own share which would be bin 0 
against himself at least F AM DebUI * 

• — - — Suras I7w a w 


cw Lease by co-sharer of bfa 

own share— Knj oymenl of share of bp 
An undivided shareholder Is not prohibited ^ y ^ 
from granting a lease of his share to a tni _P . 
all that the other co-propnetor can insist nj»n i .. 
the lessee shonld be prevented from dealms 
subject of the lease in any way different < J . 

in which the lessor his co-proprietor co 
With it A joint shareholder or any lea* 88 
Shareholder is at liberty to contract ™ A 
of the ramindan for any lawful purpose < 
the consent of the other co-proprietors MAcd 
r Laea-Shib Dtal Stson Pavbey At ** "•» 




fib Long 

Ao&Bts— Acquiescence— Presumption of «»*££ ^ 
Long possession under an authentic F > . 
one sharer without interference or du <W tbat the 

io vr R. 289 

‘e'LtVi 


the others legally warrants »u<= 
grantor had authority to bind hu vo-* — ~ 

v Abaphvk Mwdui. 

«,*( —Where ta>4 .■ TL'Se'j’ert 

partition one part-owner cannot l °’^ ° oa a <T tbo 
meut of a person who has been holdm? 
other part owner tor 10 or 17 7 
KuevoXES r JUQQOBU5IXX) Ersv p“-^r JL.1&3 

83 asht of 

sharer to bold possession witboM 
of others— bo tJing ever 
■barer for ejectment of a le»* c of 1 5 

after tbo expiration of In* ‘Lf-ndtot plr^^ 
and after sufficient not.ee f b ' ju, , B diT »bleb 
a y ttah from the plaintiff • a*®”*? U ,l l 

he irs. ent,U«l to remain M .’yme-t o( 

that aa defendant « occupation an J, by 
the t»r.«t to tl e end of th pvnr 1- ^te If*'* 
Stnc and under tbs 

granted by each ahxrtholdvt »«* { <*,„ |Ja*alff 

his share only and as that gt*m*u _ , n ot L*J 

W expired in 12 « the ty virtu* 

oxcluiive enjoyment of the rrtp<7‘y*| f * 

of the other lease And though ^ expired 

had granted a new ^ ***** 

- 127„ yet as the ptaintiff rrau*™ r 

... T since t retell the defenUnt ^ ^ ^ {%T ^ 

the defendant had no right crJUM 

rrvrarJo.! the pUIn tiff’s sh»« H** 20 W 

brsorv boon 
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DIGEST OF CASES 


( 1782 ) 


CO SHARERS —conf nued 
3, ‘-LITn B\ CO^HVRFRS WITII rCs>PECT 
TO THE JOINT I ROPERTT 

(a) Possession 

84. — Suit for share of estate— 

Sharers in estate told for arrears of rerenus — Act 
XI of 1&59 ss 10 and 11 — An eight anna share 
hoi It in four mouzahsoutef six which constituted an 
estate was held to be not entitled to sne alone under 
either s 10 or s II of Act XI of 1859 IiUKHOo 
i: UA1I EE r 11 am Febsuad "Saeacc Swou 

[21 "W R 88 

85 Suit to recover joint pro- 

perty — Parties — In a suit to recover property 
belonging to o'- sharers all the co-sharers must ioin. 
Paham r- Achae I. It It. 4 AIL 289 

Bataheb Beovm r KkoOSUAE 3 Agra 221 
Moqcta Keshee Debee c Oo«ahvitt 

[14 W IL, 31 8 33 L. It. 308 note 

SUDABUBT I BRS1IAD SahOO V I OTP All KhAN 

[14 W R. 330 
Ator SIavjee r Asuad Aii 10 W It. 138 

80 Suit ly tome of 

tercral co sharer t — Parties objecting to le plain 
tiffs — All co-owners must join m a suit to recover 
property unless the law otherwise provides they 
may agree that property shall be managed and suits 
conducted by some or one of them bnt they cannot 
invest such person or person* with a right to sne 
in hu own name on their behalf although perhaps 
n tenant might be estopped from denying the title of 
his lessor in such case If some co-owner* refuse to 
sue the proper course for the rest to adopt is to 
mate them defendants in the case. Kvttvsiirbi 
nsHABETn Kanna PianABODr r Vaeloth, 11a 
BABEL N AHAYANAN SOJIAYAJIPAD 

[IL B. 3 Mad 234 

87 Suit for portion 

of estate — Shareholder m possession of whole estate 
on conditions — It «m hell that a shareholder who 
was in possession of the jomt estate on the under 
standing that he paid certain fixed allowances to his 
co-sharers could maintain alone a suit to recover pos 
session of a ptrtion of the estate Aittb Snron r 
MoAzztru Ali Kuaw 7 N W 68 

88 Suit for posses 

sion of property pledged m usufructuary mortgage 
— One of several co sharers of a joint estate cannot 
sne m respect of his particular share to get rid of a 
mortgage entered into jointly by all the co sharers 
Unjooh Sisqh r Fuzbooio-es3a 2 Hay 165 

89 — Suit for undi 

tided share of palm taluJch — A suit to recover pos 
sess on of an undivided share of a patm till nth where 
the title to the share as against the zanundar depends 
upon a grant made to the plaintiff and others ijmah 
cannot xi 0 htty proceed until the cc sharer* are made 
parties. Faubctty Chton Doss r Peotap 
Cutjhdeb Set 23WR 275 

90 — -Liability for rent 

A suit to recover possession is not maintainable 


CO SHARERS — continued 
3 SUITS B\ CO SHAT EES TVITH FE&PECT 
TO THE JOINT PPOPEPTIt — continued 
against one s co sharer in respect of property still 
joint and undivided nor can rent be legally claimed 
from him except on the ground of some agreement 
or undertaking express ortm plied Gobind Chcndeb 
Ghose c Ram Cooheb Dey 24 W R. 393 

01 . — — Brut by puttidara of raiyat- 

wan village — Right to sue jointly — Custom — 
The puttidors of a myatwan village have not such 
a common interest as pnttidars in all their holdings 
that they tan jointly sue for the recovery of them 
If in any case such a n^ht exist it must be estab- 
lished by evidence Mayakdy Tevan « Naba 
haiyan 4 Mad. 108 

92. Suit by one co sharer for 

hi 8 share of jots — Separation of interest — Bit 
den e of separation — The cl sharers in a certain 
jote who u ere raiyats hiving a right of occupancy 
paid their re ta separately to the putnidara who gave 
each party a separate r ceipl for hia share of uu 
divided tenure One of the raiyats who alleged that 
he had been dispossessed brought a suit to recover 
p ssession of his separate share of the joto against 
the other co sharers and the patnidars and put the 
receipts in evidence to show that the patnidars had con 
sented to the jote being divided and held in sepa 
rate shares Stld that they were insufficient to do so 
and tint the suit could not be maintained m its pro 
sent form Gobabjan v Moshiatooeau 

[1CLR 537 

03 Suit for possession against 

single shareholder ior portion of joint eg 
tate held separately by agreement— A suit 
for possession of land will not lie against a single 
shareholder for a particular portion of a j >mt estate 
held separately undT an ex sting arrangement ac 
quiesced in by the plaintiffs and agreed to by the other 
co-sharers i or can the plaintiffs let to a tenant the 
property in iho lawful possession of such share 
holder CnownnBY bn Kant Persuad Sinoh r 
Ahead Sim oh 5 XV R 287 

94. Suit by one co sharer to re 

deem more than his share — S Isequent sever 
ance of interest— Part es~Time of taking objec- 
tion — In 180a a two anna share in certain property 
held by cc sharers was mortgaged to the defendant. 
The mortgage was eff cted by the mortga'-or as m«n 
ager of all the co-sharers in union In 1848 one of 
the co sharers redeemed his share of two pies in the 
mortgaged property and a further share of two pics 
therein was redeemed by a second co-sharer in 18C7 
The plaintiff was admittedly the owner of another 
two-pie share i but he now sned the defendant to re 
deem the whole of the property still unredeemed nr 
a one ann a eight pies share of the original mortgage 
The defendant obj-cted that the plaintiff could only 
redeem his own two pie share which had become 
separated from the rest. The plaintiff denied that 
the estate had been divided. II eld that the plain 
tiff’s claim being to redeem all that remained of the 
estate in the mortgagee s possession the suit could 



( 1787 ) 
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( 178S ) 


CO SHARERS — continued 
3 shakers with respect 

TO THE JOINT PROPERT1— continued 

7 ^9^. . Sttll ona, 77^i 

lunjerdar for rrofh-Liabxh/y of A„r of hm 
lerdar —The liability of a lumberdar to my to ft co 
abarer the profit a winch tho lumberdur 1 ms failed 
™5® h, *E r0M nephgrace to collect is a personal 
liability and cannot b c enforced against the 1 amber 
legal representative Oulab v Fateh Chand 
All TV Jf C 18SGJ 32 referred to JIubad trw nissa 
r GrrcrtAM Sajjad ILR. 20 AIL, 73 

Dot Nabain r Grapiutt Las 

20 AIL 74 note 

_ P® j 7 ^ one co sharer to 

set aside alienation made without bis eon 
sent- Alienation by tenant, ofeo-tharer — jMtbtmeh 
one co sharer cannot eject a tenant from & holding m 
an undivided estate m which the tenants a to tenants 
of the whole body of co-sharers yet a co-sharer 
is entitled to buo to set aside an alienation made by a 
tenant to a stranger without consent of the zarmndam 
oobha East « Gdnoa Pebshad 2 N VI 200 


HL Assignment of share by 

one co-sharer without consent of others— 
flight of atsignee —Held in accordance with the 
principles laid down by tho Fnvy Council in Bvinath 
V , F amood *c n Chotcdhry 21 TV B 233 
\ 1 106 ®** that one co sharer in a joint 

and nndnided cs ate cannot deal with hia share so as 
to affect the other co-sharera but his assignee takes 
subject to their rights that the plaintiffs wero not 
entitled to tho rdief they sought for and their suit 
must be dismissed Silabat Chunbeb Btomon t- 
Hceoobindo Braiiow I.L.E 4 Calc 5l0 

H2 — - — Suit for cancellation of 

leave for forfeiture— Parties— Breach of core 
«o»< —Where it istoptional with several joiut lessors 
to ftvad themselves of a condition of re entry upon 
breach of certain covenants one or more of the 
lessors cannot insist upon a forfeiture without the 
consent of the others Held therefore in a suit 
winch was brought for the cancellation of a mokurari 
lease and the recovery of sir possession on the 
ground of forfeiture for breach of covenant that all 
the co sharers should join as plaintiffs and that 
as some of the co-sharers who were made defendants 
appeared and opposed the cancellation of the lease the 
suit must bo dismissed. Pea but Hosseiw e Cno 
WAE &Kia I LH. 7 Calc 470 

[OCIiE, 200 

113 Suita for rents collected 

oy one oo sharer in respect of another s 
Bnarej— r ntermeddler — Suit for recovery of rents— 
intermeddler Inability of —The lessee of two thirds 
b « w ,**,■, z » mmJ on »hare asserted and exercised 
,i » collecting rents in respect not only of the 
hut also of the remaining one third It 
tlul ^ ^e mad0 *hes collections not as a 
auee bnt 03 an “termeddler and m defi 

aWe SnU ™ hcB , ° f th * h0,der of th ® one third 
bi ™ „,,-v qac , nt '-5' a 8nlt ™ brought against h>m 
hi a purchaser of the five Wa. for recovery of rents 


CO SHAKERS — continued 
3 SUITS BV CO SHARERS WITH RESPECT 
TO TIIE JOINT FPOPERTr — continued 
so collected tho claim extending to rents which the 
defendant imt,ht liavo collected but oi^Wd to 
collect and which were consequently lost to the 
plaintiff Held that the defendant not htmag been 
under any obligation to collect tbo rents of tbs one 
third share could not bo made liable for any of W& 
rents which he had not actually collected, and tbs* w 
tho collection expenses had exceeded the amount 
collected the suit mast bo dismissed BAlifiSt 
Sison c Gokabah Fa a sad I L li. 9 AIL, 619 

114 Damages Suit for-fi««- 

jotnder of lettee as plaintiff" — Parties — In unit by 
ono of two lessees against tho lessor for damsgci 
for cancelling the lease the other lessee was made a 
defendant Held that the suit was not bad » T 
non joinder of the second lessee as plaintiff n ° T 
for the reason that the plaintiff could not pro seen te 
the suit against him or obtain any fdui *8*®* 
him { and that ho was nglitly made a defendant iat e 
suit. Kattusf ert Bishareth Hanna hahoroSy T 
Vallotil Alanalcel Barayanan Somafoupoa 
IBB 3 Had 234 followed. YmnmoA PaDI 
yacnit VrrntmjaA M ddau m 

113 Benyal Tenancy 

Act (Act VIII 0/1835) t 189— Suit for rfoortV 
of damages by some of several joint 
A smt for recovery of damages for recovery or y» 
of trees cut down by tenant u maintMJ»we •* 
instance of ono of several joint landlords 
SDfOHA v Saduu Chaban Lohxb SC w w , O 


110 


(c) EJECTMENT 

Ejectment of tenant taken 


by all the co sharers — stranger admitted 
out consent of all -V ? ben all the art***^ 
allowed a tenant to enter and occupy land the 
cannot be ejected without the consent of all- 
MAS PEBBOAn tj Dabke UrEK 3 Agra 
Gocbeb Sunkuh Submah v T ^^^ r 5f j^ S 450 

Hitlodhub Sen v Gooboo Dos|Rot ^ ^ 

Pinohundhoo Ghose v Dnono^Jforse 

117 Suit by Bomo 

to eject tenant taken by otll , e y® occupy a 
I,.™- . 11 OW a stranger to occa ‘ : ’. l „ 


other co sharers unless tnay are n j 

behalf of the other co-sharera and to . 
co borer* may sue to eject h 110 A era 29-i 
Peb9ha» v Dsbeb Been ^ •' v ® 

X18 Ejectment P 0 Q rB 5f. 7 y!i- 

in possession by aU the oo n pat 

passers-Becrte— Where a tenant fcu ' 

‘Oto r°.ra=i” rwSLrffMr-*,"" 
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CO-SHARERS — continued 

3 scrrs by co-shaeebs with respect 

TO THE JOINT PROPERTl — continued 
ether* but no person has a right to intrude upon 
jjmali property against the will of the co sharers or 
any of them if he does s he may be ejected without 
notice either altogether if all the co-sharers join in 
the suit, or partially if only some wish to eject him 
The legal means by which such a partial ejectment 
is effected is by giving the plaintiffs possession of 
their shares jointly with the intruder as explained in 
Hulodhur Sen v Qooroo Doss Roy 20 W~ H 126 
E lPHA Peosad Wasti r Espf 

[LIaB. 7 Calc 434 SCI.R 76 

GhcxseyaM Snrdn t Bcsjeet SiKGn 

[4W Ih, Act X 39 

Contra MCBDCS Srvan T > CBP0T SlXOH 

[2 W R. 290 

and L tohjiui Sahab Chowdhby * Seami Jha 
[6 W R. Act X, 03 

119 Partial ejectment and joint 

possession. — A decree for partial ejectment and 
joint possession can be made in favour of a co owner 
of property Mulodhur Sen v Oooroo Dass Day 
20 W R 126 and Dadha Proiad Watt* v Msuf 
I L It 7 Calc 434 approved of Kaital Khmabi 
C noWDUBANi r Kebab Chaxdba Pot 

[3CWN 229 

120 Ejectment Suit for of 

trespasser — Tenant of one co sharer — Anyono of 
several joint tenants of land may sue to eject a tres 
passer The consent of one joint tenant to the 
possession of a trespasser does not make him less a 
trespasser With regard to other joint tenants 

Teelbx Eai v Pahjus Rai 51TW 182 

121. Ejectment, Suit for, by 

some only of the co sharers —Some of the 
co sharers arc not entitled to sue for ejectment unless 
all the co sharers join in the suit Where however 
the lumberdar collects as manager for the whole 
community he can sue for and obtain ejectment 
without joining the co sharers as plaintiffs 
HedayatcolAH v Imdeejbet Tbwabeb 

[2 Agra 282 

122 - — Suit for ejectment by one 

of two co-sharern — Sole manager of estate — 
W here a suit was brought by one of two co sharers 
to recover land from a tenant not only m the ahsence 
of hut agam*t the express desire of the other eo 
sharer — Held that the suit was not maintainable 
and that the plaintiff could only sue jointly with his 
co-sharer though the plaintiff was sole manager of 
the joint estate Umannar Furshotam S A f>o 
379 of 1373 folloi ed. Kbibhbaeav Jahaqibdab 
r Gobind TBImbak 12 Bom. 85 

123 Suit by one co-sharer aa 

manager — Parlies .Failure of tenant to pay 
enhanced rent after notice — A co sharer who is 
manager cannot even with the consent of his cc 
sharers maintain a suit by himself and in his own 
name to eject a tenant who has failed to comply 
with a notice calling on him to pay enhanced rent. 


CO SHARERS— continued 
3 SUITb BY CO SHARERS with respect 
TO THE JOIM PI 0PERT1 — continued 
Balebisuka Sakhabam v Hobo Kbkhna 
Dabkolkab I L R, 21 Rom 154 

124 Suit to eject trespasser— 

Suit to restrain trespass — If raiyats are interfered 
with in the occupation of their land they have a 
nght to sue for an injunction restraining the tres 
passer from interference t but if they are onsted the 
zimindax has a right to bring an action against the 
trespasser to recover possession. Where land is held 
m joint proprietorship an auction to recover it from 
a stranger in wroDgfn) possession must be brought m 
the name of all the proprietors jointly NfKDUn 
L at.t, c Lloyd 22 W R 74 

125 Buit for ejectment of tenant 

of a fishery — A suit will not he to eject a tenant 
of a joint fishery unless all the joint proprietors &Te 
joined as parties Don Sah r Ikbam Ali 

[4CLR 63 

120 8 Ait by one co sharer for 

ejectment of tenant on determination of 
tenancy —The purchaser of a two thirds share of 
a tank sued to obtain khas possession from the tenant 
whose sons had purchased the remaining one third 
share Meld that on the tenancy being shown to 
have been determined the plaintiff was entitled to a 
decree for khas possession Gopi Lath Chatteb 
jee t Hodhc buDux Dby HOLE, 61 

127 Art SI of 

1858 — Certificated guardian Pouer of to grant 
lease— Unauthorized transfer Mjfect of — A lease 
for a term of 12 years but renewable at the pergunnah 
rate and transferable in its character granted by a 
certificated guardian without the authority of tho 
Court is void ab mi t o and will therefore not avail 
the lessee even for the period of five years for which 
such guardian is at liberty to grant the lease 
Meld accordingly that in the case of ljmah pro 
perty whether such a lease was executed by the 
guardian conjointly with the co-sharers of the minor 
or separately the minor was entitled to eject the 
lessee as a trespasser in respect of his own share 
without making his cc sharers parties to the suit 
Quare — Whether such a lease granted by a 
certificated guardian conjointly with the co sharers 
of a minor and tfiug creating one and tfie same 
tenancy ib not also void as against the cj sharers 
Habekdba Nabain Sison Chowdhby c Hob ax 

p. 1m R. 15 Calc. 40 

( /) Eadueiats 

128 Suit to enforce joint tabu 

liat — Where a kabuli.it creates an obligation from a 
tenant to two parties j mtly the obbgatnn can only 
ho properly enforced by a suit brought by these 
parties jrrntly Gopal C nrsDIB Goono r 4 coOO- 
dumba Dosseb low IL, 4ll 

Eien wh’re there Is an allegation that the plaintiff 
has been real) zing Ins quota of rent separately for 
years. Katie Caras Seen t Sola so 

124 W R^ 267 
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CO SHARERS — continued 
3 SUITS BY CO SHARERS WITH REbPECT 
TO THE JOINT 1 ROPERT1 —continued 

129 Suit by one co-sharer on 

joint kabuliat— Parties —A kabuliat was cre- 
dited by one of tbe defendants to tlie plaintiff for 
the entire sixteen annas of an estate of which the 
plaintiff admitted at the time of the execution of tho 
labuliat he was only proprietor of eight annas 
The owner of tho other eight annas share was made 
a defendant m a suit brought by the plaintiff in the 
Pevenue Court to recover his share of the rent under 
the knbuliat Held that the plaintiff was not 
entitled to sue separately for his share of the rent 
even though he made his co-sharcr defendant to the 
suit Kaiinath Banebjbe r MinojntD IIossErN 

[0BL.E 628 note 13 V? Ib, 489 

130 ■ Parltet — Where 

a tenant had executed a labuliat to four persons — 
Ueld two of them could not sue lnm for arrears of 
rent m tbe Collector's Court mating their other two 
co-sharers or tbeir representatives defendants jointly 
with him Ganoa Gobind Sew e Gobind Chandba 
Rot 4B L.B. Ap 39 

131 — — —— — — — — Puffin — -A ta 

buliat was executed in respect of certain lands by p 
P and AT m farour of E by which they agreed to 
pay to E an annual rent of R9 000 E died leaving 
two daughters. In » suit in the Revenue Court by 
one of the daughters against D P and the repre- 
sentatives of AT to recover a moiety of the rents dae for 
a certain penod under the kabuliat the other daugh 
ter refused to join as a plaintiff and was not made a 
defendant Held that the plaintiff was not entitled 
to sue alone or with mt making her sister a party to 
tho suit On her sister’s refusal to join as a plaintiff 
she ought to have been made a defendant JaoA 
damda Dasi r Has an Chandba Dutt 

[6BLE 628 note 10 W R 108 

132 It is not compe 

tent to landlords to whom a joint kabuliat has been 
given withont any specification of shares to institute 
separate smts and to call upon the Collector on tbe 
tngmal contract between the parties to apportion 
to each plaintiff that share of the rents to which ho 
may be entitled Kaxzk Chubs Sinoh t> Soxano 

[8W E 200 

133 8 uit by one co sharer for 

kabuliat —A proprietor of a fractional share of an 
undivided estate may sno to obtain ft kabuliat from 
the raiyat withont making his co-sharers parties 
when there is no dispute as to his share and when the 
tenant has paid him rent separately for his share 
Eaaenath Rakhtt r Chand Habi Bitot a 

[6 B L R 356 llWIi. 432 

Saxehoonissa Kbatoon v JIouEsn Ch order 
1 ot 17 W It. 452 

134. • » — Proprietor of 

fractional share «» estate —A propnetor of a frae 
ti nal share of an undivided estate though receiving 
a defiu te portion of the rent from the raiyat is not i 
entitled to maintain against him a smt for a separate j 


CO SHARERS -continued 
3 SUITS B\ COSHABERS WITH KEsPECI 
TO THE JOINT PROPERTY— <o»tiwtd 
Jcabnliat in respect of each undivided share. SiEAi 
SUNDAE! Dew r " AT80V [3B A c *15® 

S C SUECT SoONDEBT DAB SB r pi™ JL,fi5 

135 


fractional ,ha„ -One of the *"**>'” fL'iI 
undivided zamindan cannot institute a J 01 *,. „„i 
a separate kabuliat from a raiyat for l“* E1 

share thereof Udata Chasan Dhab r 
Dam «Ti« 

S C Woouor Chundbb Dntnt * 303 

Dassu .» UW , 

See also ISDEA ChaNdkA DuOAE c B^gg 

D "“ jisvats a 

138 Joint . 


138 . Joint Bornoo--; . t 

Madras Rent Act (Madras Jet TJU 
-JhsUnct contract ly tenant t„nad*rt 


— AUCpiaiUkMJ Tf an vnv of two J' 1 , trftO sod 

In 1288 the defendant accepted a 5* the half 

’ " % him m teepcA ol^ 


executed a muchnlka tojhun “ //r^t to off« rw 
share of the plaintiff The plamt)ff w * [ * 
acceptance of a pottah and “f^jS^lhst th« 
for 1290 and for arrears of rent ^ 

lay withont jomder of the other l 0ir L . , sir mi. 11 
PUBU3HOJTA5IA C RAJU 1. 1*. **•* . ^ 


PUBUSHOTTAia C RAIU J. 1m W " 


137 Tenant ** 8har « c 

co sharer for his own W“*J® lewe f»« 
bolding: —When » tenant has tak« * d 0 f Jn* 
one of several joint landlord in re P* 
own sharo of the holding the landlord ^ 


own sharo of the bolding the Ianflioro ^ 
to sue for rent withoi n-iSfjjjwn ®FBUU*£f. 
Bbhabt Chubs Sun v Bnut Na ^ 214 


138 ^rt leS '7V“ e ,^ CTtire '«*»• 

ndlords is competent to 5 aC fftA rer , pa«tif* l '» 
lie from a tenant making hw ^ jfovsnoo* 




aue i min » i * S c<> * birer »foK«BO r,A 

the suit P «SH CHAND calc, 201 

Debt L .Its sh«* of 

- Suit for «fP*2£nJ? 


139 ■ 


Suit for ^onei 

■ent— Parties —One of 

ne for his separate share of the rent IffDBOU ofrt 
na co-sharers parties tothe o' 
iCTBltONEB r_SUEOOP CnuNDBB n g ^ -o 39a 


-sharers parties — p BI , 

>NEB C SUBOOP CnuRD*B n R gOa 

[12 B K , 3 uok 

HcBKianoB Das Bhoota « 

“ iE oaBi.E.283not, aswa- 

N.soo Boi . £“l8W S- S,S 

140 - , 
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CO-SHARERS — coni nued 
3. SUITS B\ CO-SH UlErS WITH RESPECT 
TO THE JOIST rrOFEPTI —coot nued 
made parties or not But if the land demised ceases 
to be ijmali and different porti ns of »t beccmo tho 
pr pertv cf diff nut owners any one of the owners 
may sue fer bo much of the rent as he ccnsiders 
bim-clf entitled to making the other owners parties to 
the suit Where co sharers cf ijmali land let to a 
tenant at an enttre rent brought a suit against their 
truant to recover their prep rti-nate shares of the 
rent and made the ether cc sharers defendants 
avowedly for the purpose of obtaining an adjudica 
tion of their title as between themselves and the 
defendants other than the tenant — H eld that as the 
area cf the property had not been diwded as the rent 
had always been paid in its entirety and as the title 
if all the co-sharers remains d ljmali the suit would 
ntli Annoda Crrru'f Poy r Eun Coomab 
Tor IL H. 4 Calc 80 2CL.R 484 

141. Suit for arrears 

qfrent by undivided cc sharer against co sharer — 
An undivided cc sharer cannet maintain a suit for 
arrears of rent against an occupant of the estate 
without evidence that the rents due to such co sharer 
have been separately collected or that there was an 
agreement to pay them separately Still less can 
such a suit be maintained where the defendant is 
himself a cc sharer Dikouckdiioo Chowdhry r 
D»owath Mcobeejee 19W It, 188 

142. Extent of 

shares admitted — In a mclial where by enstem 
each cc sharer collects his proportionate share of rent 
from the c mmon tenants — Held that the several co 
sharer* can where the extent of their shares is ad 
jnitted by the tenants sue to recover their respective 
shares cf rent Hidayetooliah r Ivdebjebt 
Tewabek 2 Agra 282 

143 Ascertained 

shares — Shar holders whose shares are clearly ascer 
tamed may sue for their respective shares of the rent 
payable to them without waiting for the other 
parties entitled to rent joining the suit or with nt 
adding them as parties Umrit Cnownnur e 
Hypes Ati W R, 1884 Act X 83 

AfOHAmiED Singh r Moony Cbowdhbain 

[1W R 253 

144 ■ - ■ ■ ■ Separate allot 

ment and arrangement to pay separately — When by 
a specific arrangement tho sharers in an undivided 
mebal had divided the cultivated lauds assigning 
definite portions to the shareholders severally the 
rents of which they would be entitled to receive from 
the cultivators cultivating such plots respectively — 
Held that such sharers stand to such cultivat rs in 
the relation of landlord and tenant and are competent 
alone to bring suits against their cultivator* H da 
yetoollah v Inderfeet Tetoaree 2 Agra 2*>S 
distinguished Jankek Dass r Mahoued 

[IN W Parts p 16 Ed. 1873 78 

145 • — 1 Cc sharer occu 

f jing mors than his oten share — Where a cc sharer 
occu pi » a larger portion than h s own shar or the 
whole estate by renting the land he occupies from 


CO SHARERS — continued 
3 SUITS Bl CO SHAREPS WITH RESPECT 
10 THE JOIIvT FR0PERT1 — continued 
one or mors of his cc sharers he may be sued for 
the rent by the person or persons with whom 
he engaged Where a co sharer oecnpi s more 
than his own share or holds the whole es*ato by 
renting the land h occupies from ono or more of bis 
co sharers the liability of the cultivating shareholder 
to payment must in the absence of U6»ge agreement 
orendence be deemed single and entire But if them 
is nn agreement express or implied that the occu 
pying shareholder shall pay separately to each of hia 
co-propnetors a definite sum such sum may be 
recovered by each co-proprietor by a separate rent suit 
Kaibb Peeshab v Ltoayut Hossein 

[12 W R. 418 

146 — Collusion of 
other shar rs tilth tenant — One of three co sharers 
of certain property the rent of which was paid by 
the tenant to a parson acting as agent of the cc sharers 
fiom wh m they received it in proportion to their 
respective shares brought a suit against the tenant 
for her share of the rent of which she alleged her 
co shnrers were colluding with the tenant to deprive 
her To this rat sho made herco sharers defendants 
The defendants alleged that she had not received and 
was not entitled to receive tho rent from the tenant 
but the lower Courts found these facts in her favour 
and gave her a decree It was objected on special 
appeal that the suit would pot lie inasmuch as the 
plaintiff being one of several co-sharers was not 
competent to bus alone for her share of the rent 
Held that under the circumstances and the co 
sharers having been made defendants the suit was 
maintainable Doobga Chubv Subma t Jamba 
Dassee 12BLE.PB 289 21 W R 40 

147 Agreement to 

pay separately — A landlord one of several co 
sharers cannot sue a tenant of the joiut estate for 
his separate share of the rent unless the tenant has 
paid cr agreed to pay him separately GANGA 

aba tan Das c Saroda Mohan Poy Chowdiiby 
[3BLR A. C. 230 12 W R 30 
Pakhai. CnnmEB Eor Chowphuy r Mahtab 
Khan 25W R 221 

Brudktshobe DinnTACHABjEE c Oowa Soon 
hueee Deb la 23 W It. 37 

Bybitvt Kybcbto Dose v Shcshee Wonxry 
Paul Chowdhry 22 W R 623 

Habadhun GossamzB v Rah Iibwa z Miesby 
[17 WE. 414 
Srbe Misses t Ceowdt 15 W R 243 
NUS8DBUT A U r Ahoool Kabebic Chowuhbt 
[II W R, 373 

Raaijot Si nob r Jiiora Gazes 

[5W R, Act X 83 

148 — Specification of 

land of wlicl rent is surd for — One of undivided 
joint sharer* of land cannot *ue alone for hu share 
of tho rent of the land without specifying the land in 
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CO SHARERS — continued 

3 BY c O SHAPEPS WITH PE^PFfr 

TO THE JOI*T PTOPErTl ™iS ECr 
rwpeet of which the nut is brought Binura Mrr 
»Dx.r Guncaham BovnuzE nrEtm 

[12 B L R. 290 note 17 W R 408 

V™ m . 

* *7 i* 1 th ? rcn »l due from a tenant who held under 
ner^bcf r^tl Out when both the sharch >Iden 

r^r? Kifinasasfas*^"- 3 

(2B L It A, 0,337 11 VT It, 270 


150 , ,, . 

sSSaer 
s£ KW .“jnsa’hSTjrs 

w”,‘ » >V' Pl«”M »» J Choi V S JJ3 

S* - 7 ™ <« «>« tenants toSrtiS 

me [ayment of her shire as before and not *««,» 

ESP “s ™ 1 “ J “ "i<» ■rpMttli !Z 
tStmfi “K;Stw ,hc "! P ' rtK '‘ dl ' f '” d “'" «,tu 

S "ouUaot lit ttd 

r i III w Bjbtrj.ev ^„„ r 22 

rr L7iS',il*7“ D“»“ 
li Ia. It 7 Calc. 160 8CL.B 446 


<r»44" ! 

B and 1/ the mortgagees of a mchal granted the 
tl mf 3 °tL a moT thCre ° f t,1C mort ^« agreeing 
and* ?S Un m VefluYt 8 ^ ” S«1 •*£?* 

S WVsswfiSfS ra^s 

Spasxib J- that s 10G of Act Will of 18/^3 did 
the whnf ,Tas ^“titled separately to sue for 

SAH^ e 0f at rcnt SniB ioPAL^e IUlDEO 
I. L It 2 All 264 
152 

¥'* nt C0 '*<"'»-* here a tenant"' „TkH 

J»y l‘«Jcn" C j"no/ h wa9 h lu b rf by “ne^the^” 

af^5stta?sarit,S55 

[1 I* B 4 Calc 350 


CO BHARERS-eoafiaserf 
T 3 CO-SIIATEFS WITH FEnPECT 

TO THE JOUST I TOPEGTl — continued 

' T 153 , '~ZTZ Suit for rest- 

Tenant eettled on the land ly a l respa, see For 
3 non of— Joint landlords — Payment of rest ty a 
f ‘J na ? t *° tome of the landlords vhether sujfnesi 
j discharge from liability to other landlords— Be" 
r Hi Tewsneg Act (Till of ISSoJ ss 157 a si 
s ho3 A smt was brought by the plaintiffs sennit a 
» tenant for the entire rent making the co-abarer land 
I J° rds »*»o defendants to the suit. The defence of 

1 ‘“ e tenant defendant 2 to 1 was denial of relation 

ship of landlord and tenant and payment to tb* 

) co *tar<T landlords. Held that the payment to the 
CO sharer landlords defendants 3 and 3 was nit 
> sufficient to discharge the defendant ho 1 from lia 
bility to the plaintiffs. Ahamudeen t QrutChunder 
Shamnnt I L £ 4 Qalc 3 d0 distinguished. 

Aziat SmDAn r Bajujxi Siuha 

[I. I*. R., 25 Calc. 334 

154. Collusion of 

co sharers tcith tenant— Parties —A co sharer on 
the allegation that a tenant in collusion with the 
rest of the co-sharers in the estate hid withheld the 
payment of his rent (hitherto paid jointly to all the 
co sharer*) brought a amt for the recovery of hi» 
share of the arrears of rent making the tenant and 
all the colluding shareholders defendants to the snit 
Held that such suit was maintainable Jadu DaM 
r ScrnuRUTO 

IE L. R., 4 Calc. 656 3CD.B..22 3 

155 Separate pay 

ment of rent— Admission of claim— Suit for frao 
t tonal share of rent —The plaintiff alleging rnnuelf 
to be a fourteen annas shareholder in a zamtndan 
sued a tenant for a proportionate share of the rut 
due to him as such shareholder The other co-sharer* 
were made defendants, bnt did not contest the 

I snit Held that inasmuch as it had been show* 
that the tenant defendant had on pterion* ©cessions, 
paid the plaintiff rent separately though not in the 
proportionate share now demanded by him and 16 
being further to be presumed that the co-sharers aa 
mitted the plaintiff a claim such suit would lie 
GtrroAMARAnr Sibkae r Sbeevath Ba’cebjK 

[III B. B Calc 015 6 C L.B. IB 

160 Su t for of' 

rears of rent — Liability of tenant acqu ttc\*g ** 
arrangement for separate payment — here on in 
consent of all the shareholders landlords a tenant in 
an undivided property has agreed to pay the diff r*° 
sharers the rent of the tennre in proportion to tor 
respective shares and can be and has been meo 
ft,, if t. not open to 


respective shares and can be and has been rj y‘ 
for the rent of a particular share It is not open l 
such tenant to cease from paying the proportion* 
t — < ,.c • .1.. nil, fcu agree- 


such tenant to cease from paying the proportions 
fraction of the rent due in accordance w!th his *? r 
ment except on the consent of the owner of that P . 
ticular share Where co-sharers in an undiri 
j roperty acijmesce in a dccisi n declaring cne 
tlicir nnmber the owner of a recognised share “JJ™. 
property it is not open to a tenant jj, 


property it is not open to a tenant (will nan A" , 
ottsly agreed to pay his rent In sccor tanre_ ^ 
the shirrs of the respeetirs part owners) to m 
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CO BHAHERS — cont hi ted 

3. M ITn m to MI \1 rps WITH RF>PECT 

TO T1IE JOINT IKOIERTI -conti nel 
jv»\ mcnt of the proportionate share of the rent claimed 
ly such co-sharer as the owner of the rcccgnizod 
shire simply on the ground that he had never before 
pan! r nt si prep. tinned to inch co-iharcr Loot 
siuicck r Oorts Cucxeeb JIojoomdar 

[L I* R. 5 Calc* 841 8CL.E. 402 

157 Arrangement 

for separate payment of rents — Evidence of ar 
ranyement — Parties — Suits f r arrears of rent — 
*>« t for lalvhat — Cancellation of lease — Where 
it his been arranged between the co sharer* of an 
estate and their tenant that ho shall pay each cc 
sharer his prop rtionate share of the entire rent each 
cc barer may bring a separate suit against the 
tenant for such pn p> rtionate share In the absmee of 
each an arrangement no each s it can be maintained 
‘'uch an arrangement may be evidenced either 
I y direct proof or by usage from which its existence 
may be presumed and is perfectly consistent Witl 
the coutinuaoce of the original lease of the entire 
tenure. But an arrangement of this nature will net 
enable one cc sharer to sne the tenant for a habuli.it 
frr a co-sharer who obtains a kabnliat is bound at the 
request of the tenant to give him a pottah upon 
the same terns and the giant and acceptance of a 
I imling lease cf any separate share cannot exist con 
temporauer usly with an original lease of the entire 
tenure The cancellation and d termination of the 
original lease ought nt to he presumed from the 
mere fait of a separate payment of rent to one or 
more of the co-sliarers. GcNr JlATtosiED r II OB Air 
Dooeoa Peeshad Httes r Jotbabaev Hazba 

[I. L R 4 Calc. 00 2CLE. 371 

158 — — — — — — — • Presumption 

as to separate payment of rent — Agreement for se 
parate payment — It has often been decided that 
fretn the fact of rent having been collected for some 
time by one of several cc sharers separately an agree 
ment fer payment of the separate rent of ashore conld 
he presnmed It Id (on appeal from Aihslib J) 
lint tl e facts of tli s raso were not sufficient to war- 
rant tl e makiug of such a presumpti n. Ahoo Mbit 
VCh r Xamaioodpebn 1C L.R 248 

KAMAAOODPEE5 r AifOO MuuDtJl 

[1 C L R, 584 

159 Pent paid to 

pert h without t tie — \\ here a tenant knowing 
that a cr propn tor has been m possession of a share 
for a very long time and after distinct notice paid 
rent which belonged to the said sharer to an ther jer- 
son who had no title at all it was held that a suit by 
that single pr pn tor for his share of the rent was 
maintainable Dihomr-Koo ltor t Ooma Chubb 
C aoxvnaBT 23W B. 53 

100 Lease — Sa t ly 

one of several jo nt lessors for lalanee of rent 
—Act Eli of iSSt (N IT P Pent AefJ s 106 
— 3/ and 5 were j mt losora of certain land by a 
label nt which dilnrt contain any specification of 
the share* of the 3 s rs 21 stating that the share 
cf rent duo to 7 bad already been paid sued the 


CO SHAR13RS — conti nued 
3 SUIT 1 - Bi CO SH IPP1 S WITH PESPEC 
TO HIE JOINT PROPERTY — continued! 
lessee for the recovery of his own share The amen 
cla med was all that remained due on the lea: 
Held that the plaintiff was entitled as one of tl 
joint Irasors to sue for the balance of rent and th 
his suit was therefore not barred by the terms ■ 
3 10G of the North Western Provinces Pent A 
(XII of 1881) Jllanahar Las v 21 a n i r At 
I L E 5 All 40 referred to Queers — Whetln 
the kahuliat wheieon the suit was based might not 1 
called a special contract within the meaning i 
s lOu of the Rent Act so as to render th* 
section inapplicable Mueltdhab * Ishbi PrasA 
IL L R 0 All 57 

181 Suit ly son. 

co sharers for proportionate amount of rent malctn 
otl ers defendants — Three out of five co sharer 
proprietors of certain mouzahs brought a suit again 1 
the patnuUrs for the proportionate amount of tl 
rent duo to them and for the determination of ths 
amount mahm" the two remaining sharers defen 
dints Held that tho suit was properly framci 
SbeenAtii Chundbb CnowxinKv t Mojiesi 
Chtthdeb Bundopamiya 1C IE, 45: 

182 Claim to t chol 

rent or whole lalanee due — One of several ct 
sharers can bring n suit for rent making In* cc 
sharers parties only when he claims in such suit th 
wh le rent due to all the shareholders or where an; 
portion of it has been paid the whole unpaid balance 
Ditto Nath Lakjlam r Mommuir UtaticK 

[7 C L. R, I3f 

183 ■ Suit l y co share 

m iktng another defendant without asking hir, 
to join as plaint Jf — Two of four persons wh 
were jointly entitled to rent of a tatukh purchased th. 
taluhh One of the two other co sharers tbemipoi 
sued th purchasers for the balance of rent after de 
ducting tho amount to which the purchasers weri 
cot tied ns zamindars and he nude tho fourth co 
sharer a defendant without having asked him to jou 
as a plaintiff The lower Appellate Court dutuissc. 
the su t as improperly framed. Held that the plain 
tiff was not bound to ask the first co sharer tf 
join as plaintiff and that the suit was properly 
framed. Tahcq East Laiubi r irso hisnosj 
PArBOiona 12C LE, E8S 

184. Bust ly co- 

sharer mak ng another defendant—Patlu e to tho tc 
refusal to join as plaintiff ' — When one of several 
co sharers brought & suit for arrears of rent due 
to all of them and made the other co-s!iarers 
defendants in the suit on the allegation that they 
were not willing to j in as plaintiffs though asked tc 
do »o and the co-sharers did not appear the Courts 
below dismiss'd the claim fer the entire rrnt on the 
ground that there was no evidence to show that the 
co-sharer d fen lint* refused to join as plaintiff! 
Held that then, was no authority f r dismissing the 
claun on that ground. Tann KantLahmr* ad 
Lahore Patronor s 12 C L E &<t3 referred to 
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CO SHAKERS— conhnve3 
S SUITS BY CO SHARERS WITH RESPECT 
TO THE JOINT PROPERTY- continued 
Bissesswab Roy Ciiowdhey r Beojo Kakt 
Roy Chowbhey 1 C W If 221 

IBB Kent, Suit for — Parhet — 

Right of some of several co sharers to sue alone — 
Refusal to join suit as plaintiff's — It is only when 
plaintiffs can show that those entitled as cc sharers to 
join with them have refused to join or have other 
wise acted prejudicial!) to the plaintiffs interests, 
that they are entitled to sne alone and make their co 
sharers defendants in the suit Dwabkanath Mrr 
TEE r TABA PCOSDNNA ROY 

[ILR. 17 C<*le 160 
Jib anti Naih Khan v Qorooz, Ciutvder 
Cbotvdhby L L It. 19 Cftlc , 700 

168 ■ • -■ — — Sight of some 

of several co contractors to sue alone — Refusal to 
join in the suit as plaintiff Effect of— Where two 
parties contract with a third party a Bait by one 
of them making the ether a co defendant ought net 
to be dismissed merely because the plaintiff has not 
proved that the cc defendant had refused to join as a 
co-plamtiff Pyahi Monuv Bosb v Kepabnatii 
Roy LIB. 28 Calc 409 

Pyabi ilonuN Bose r Robin Chottoeb Toy 
[3CW N 271 

187 — Suit for rent 

by one of several co sharers— Rent suit— Landlord 
and tenant— Parties —A suit for arrears of rent can- 
not be br ught by one of several co-sharers unless it 
is shown that the cc sharers are unwilling to join as 
plaintiffs SnosHKE SiiekiiabeSwab Roy r 
Gibis Chamm a Labibi 1 C "W N 069 

1$8 Cc sharers Suit 

bj one of several for separate share of rent or in 
alternative for tchole rent due if more than share 
claimed should le found due — Parties — The plain 
tiffa, some of the cc sharers in certain lands instituted a 
suit against a tenant and the remaining cc sharer .P al 
leging that the tenant held under a pottah granted by 
all the rc sharers that rent was due from him for the 
period in suit and that they had ascertained from P 
that he alleged that be bad received bis share of 
the rent fir that penod frem the tenant and that he 
refused to jcin as plaintiff in the suit They accord 
ingly prayed («) fer a decree fer the am unt of their 
share of the rent against the tenant (S) if it should 
appear that any part of -P's share of the rent remained 
unpaid the requisite extra Court fee might he 
received and a decree made for whole of the arrears in 
favour of themselves and P and that the latter 
might if he consented he made a co-plaintiff fc) 
that if it appeared that P had realized mere than bis 
share of the rent a decree might be made against him 
for the excess and against the tenant for the balance 
The plaint also asked for tests and further relief 
The tenant contested the suit and submitted that it 
was indt t a suit f r plaintiffs share of the rent 
only and coul 1 n t therefore ho maintained. He 
further I lend d that the plaintiffs and P were mem 
hers of a j int Hindu family of which P was the 
manager and that under arrangement with the latter 


CO SHAKERS— continued 
3 SUITS B1 CO SHARERS WITH RESPECT 
TO THE JOINT PROPERTY— continue* 
he bad applied the rent due under the pottai tr 
wards the liquidation of debts due under bonds in a* 
name but for which the joint family were 
The first Court dismissed the suit on the preliminary 
issue that it was in substance a suit for a *P W 
share of the rent by some only of the cc sbiurrs 
that there being no agreement by the tenant tops/ 
the cc sharers their respective shares of the r 
separately such a suit would not lie Pel ( P 
holding tbo order of the lower Appellate Coart) nan 
the order of tho first Court was wm 
suit aa framed, was necessarily a suit m the *i 
tive and as tho plaintiffs were necessarily not 
whether any portion of P’s share of the re jj 

cr net but behoving that none was due 7 
only claim their share asking to have the pw 
amended so as to include the whole teat n« ^ 
should appear that anything was due J? P ^® c#0 f 
bring the smt within the rule that m the to 

special agreement between a tenant and ^ ^ by 
pay their rateable proportion of the due 

one of the co sharers murtbeforthe cu ^ 

making hw co sharers defendants if | J 
join as plamtiffa The prayer of the pHmt fiUiJF on 
vided for this and the suit eb'n'd bai 

its ment. and the plaint amended if tbe lact p 
shewed that any rent remained “X 'oask bAi r 
as asked for by tho plaintiffs Peb&ASH 
AKHOWKI UAL30BIND SAnO*^ J0 Colo., 735 

. part es —Pic 1 * 

Itf'—hvitfor abutment of 

ssrSiiscffgi Ssftffs® 

yen .till pay w>thoat drf "’ 1 nl , "a ?„ 
, OT aft,r 5 ™r »ji« S:T n “* * „ Yopo* h 
at the said rate of Company’* j B fter d 

fo- the quantity of land that wll be le» ^ 
ducting beds of kbals pasture , b .,ha 

enUivatwn places of w<« b 'P ha J 4 ]Xhon 
bris and your rerauneratnn f r " c “ md 

measurement if all the J 0n n o account 

used in the abads of the sa.d talukh «u ■ # fBlt 

shall any larger amount be d« namd ^ ^ 

instituted when the land had been f j < b ] ain tiff 
cnltivat on and rra t SJTur * 

claimed only her own share “f .^ nrr were they 
sharera did not join her as _ w>s net m» 1 J’ 

made defendants 2TsW that * « te j nn dfr the 

tamable What the lease '«•«£“£*, final 
circumstances which * 1 "* “ dustmen t could lb* 
ment of the rent and ««“ ■* b _ J ft tl the ce •ha” 7 ’ 
obtained only by a suitbrouKht byai*^ ^ b u 

or bv s me of them if the « th £* thc adjustment 
in that case the amt b *„ rtrJ parties must 
of tbo entire rent and all tho n « * P' s{ 

be properly before the Court V „g ^aic* 107 
r Pbabx MonrrN B 03 E X 1* »- ^ , 

170 —r '^TTZd^Paluhat eie * u 

proprietor for arrears of rent 
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MOIST 01 CASF4 


1 l’fr- > 


CO-SHARERB-iW «Mf I 

3 SUTS in (0~u\ivu^ WITH RE'PLlT 
TO TB1 JOINT rKOfliTTY-c nt nut < f , 

pr r 1e B *«iif TV* *<*y fra 

Ust)l ra ft — I niavrrm nl f rent In * kaSulial 
carcuUdinl SI it was st>|uUtrd tfiAt npntbeix 
piry (I the term of tt Ten icon fixed ihrrou m fresh 
leaw sh old b* ei -ruted that sh nil J the <1 fend* tit 
mhi th Unde with ntex -eatinga fr whtabuliat 
he w mid pay rut tit the rate of R'l * big In 
(ft fat much hi~biT than that fixed f r the term) 
l»i> (n.ih hsbnh.it “m executed on expiry of the 
terra and the plaintiff a part proprut, r effecting 
rent separatth brought this »mt f r arrears of rent 
at the d w rate of K4 The defendant objected 
nter al 4 that the plaintiff bung a part pr ptirtor 
w*S tot entitled to sue f t enhanced root The first 1 
Court gaTc a decree at an enhanced rate On appeal i 
the Subordinate J udpe dumiised the wh le suit on ' 
the gt» uud that the suit being one f r enhanced rent 1 
and the plaintiff a part pr p >tt r the suit did 
n the Bit that the kabuliet baling been tie 
ented bef r© the Bengal Tenancy Act an* passed the 
indent cue did n t come within the opcratun of 
that Act and the plaintiff although a part proprie- ! 
tof Could bnng this suit Rain d under Chackra j 
luKy V a r dhvr DU J f R Jfi Calc 7 55 
foil wed. TwtJmrto Nabaw Siwon r Baku 
S rvoa I Ia K. 22 Cfllc. 658 

171. — Suit for rent 

tinder contract— Riyhl of «u < fly one of tereral 
eo-ehccrtre for rent natring the reel parties — Plain 
tiff the co-plaintiff defendant ho I and other per 
*on« who also were defendants held a tenure 
under which defendant ho 1 held an under 
tenure Plaintiff brought this suit for the whole of 
the rent claiming pnly h u own share of it making 
these co-sharers defendants who did not join as 
ilaintrffs. The terras of the defendant » pottnh were 
that the whole of the lauds being brought under cal 
tivation tba landlord* would be at liberty to 
measure the land* of the ganti and if the land 
lie found greater 111 quantity than l„t> h^has 
the tenant would pay rent at the rate of 10 annas 
per big ha- The land* being found greater than tho 
said quantity the plaintiff prayed fur a decree for 
rent at that rate for the whole area The defendant 
pleaded, inter altst hhah the jiwutiff s» a frartvmsJ 
sharer m tba landlord s interest could not sue tun 
alone Held that the plaintiff having »ocd fir the 
whole rent and made al! the non joining co sharers par 
tic* defendants there was no defect in the *uit Hindu 
Bathtn Dan v Pear* Sfohun Bote 1 L R SO 
Calc J07 Tyendfo JraratnS nghv Baka* S ngh 
J L It 22 Calc 65S referred to DiKTAPrar D**t 
r UaopQDTO’j SOWN 225 

(/) Ehravckvces t oi Bskt 

See Cask* rmira s 183 or toe B**taai. 

Tswa \ cr A ct 

272 — — Sait for enhanced rent an 

Bgreement of one of eevernl co-sh&rera —The 
rent of a joint undi eld'd tenure cannot be enhanced 
on the strength of an. ikrar executed by on* of 


CO SHATTERS -CO nl, need 
3 M JTa m CO SHAUERS 1VITU BF PFCT 
TO Tin JOINT rUOPLRT V — coufmued 


the c parcener* 1 1 *U atito05.ua it Cirovrjiur r 
Nro Ka"iI McxucS 17 W R. 1SD 


173 — Suit to onbnncu share of 

rout— l nhancement of rent Suit for fly 0*« co 
tharer — Where rent whether piyabla m money or 
in bind to one rcwin or several 1* re mien d under an 
eutir contractor obll'rttwn it 1* uot competent for 
nc of aevcral ro sliarrra to bring a suit to enhance 
I is portion of such rent The fact of the claimant 
making the other co sharer* parties defendants m the 
•nit cannotaltcr his rights and there being & common 
interest in all the ct sharer* one of the number cannot 
proceed a* if his rights were separate and distinct 
Mauomu’d Said Ood d«x r lUuoin-D lfosscw 

(2 N W 43S 


174. — ■ i— ■ Tn\anoemtn{ 

Suffer by one co tl«ree —One co sbanr cannot 
< nhanee Ihe rent of his share «Ucli an enhancement 
b rag luconwslent with the cc.ntinuav.to of the lensa 
of the entire tenure Ocm Mahombu r Moiuv 
Dooboa raosHAn Mxtss r JorisAKsnr Hakba 

[1 % R 4 Calc. 08 2 C L Tt 271 
overruling on thi* point Dooboa PaosnAp Mktre 
r Jovsabau* llazaA 1.1*31 2 Calc 474 
and 1 EOTiOCEOTABAH CnOWEHRT r SlATHOOBA 
Modck Dsy W R. 1804 ActX 41 

176 A suit will not 

lie by one co sharer for enhancement of the rent of a 
fractional part of the joint property Quart— I* 
the owner of a fractional share of a superior tenure 
competent to numtain a eipt for enhancement of rent 
of o. fractional share of an under tenaro subordi 
nate to the funner? llAJ Cbpoubb MoJOOinun 
t Raja&au dons 22 W IL, 885 


170 ■ - - * • • JtoWcr of tpf 

e*f c el ore — The holder of o specific share iti an 
estate not regularly partitioned may sue for enhance 
noent of hi* share of the rent Itisr Locum Oorr 
t PKTUttDEB Faiti. TV R 1Q94 Act X 111, 

177 — A sharer la » 

j mt estate not partitioned although ha may collect 
separately his shard of rent cannot enhance the rent 
without the concurrence of L\» co vutteuets Scan* 
IsootBt Hsrroo IN "W 165 EcL 1973 244 

178 — Right of sharer to e« 

nance rent— ddminion of eta m — VVhcro ii, f , 
i» no joint lease and the plaintiff’s share i* 
disputed *. suit for «. kabnlurt at an enhanced r„t 
will he In such a case the suit mart he for ji,f 
enhancement of the rent of the whole of d?fVm,» ‘i 
tenure, to en*b!e the Courts to dvndo m to lh« nr * 
^rtwn payable to plaintiff Doocrg K t « o, 

r OowHua Jfcs&ct lOW it 


rtice of eaha3c eK ,- n r 


enhancement-separate tt - ^ , - 

c- t*t« u joint and the notice of oahaaerrA.^r 
.rcbod by « IS Art A of 1 8 0 wo s 2 “ ^ 
by both the proprietor*, yet where tC L|?* d 
tbeir qu ta of rent from «ch of the , J2 ”, 
separately accatthng to Ihetr mpsctu • sha^ ^ 
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CO SHARERS — continued 
3 SUITS Tt\ CO SHARERS WITH RESPECT 
TO THE JOIlsT PR 01 EPTk —continued 
competent to me of them to claim alone for Lie share 
of tlie rent enhanced by the notice Isree Pehshad 
Rae v Toolsee Pah 3 Agra 352 


180 


Enhancement 


of rent of a jote — Suit by one co sharer for sepa 
rate payment of rent — A suit by tho owner of 
an undivided share to enhance the rent of a jote the 
tenant of wlnth lias been in tlic habit of paying Ins 
lent to each sharer separately will not he exen 
though plaintiff a co sharers be made defendants to 
the suit Rajevcro Aaeaii. Biswas r Modemibo 
La li. Mitteb 3 C L H 21 

181 - — — Suit by one of 

ttcoj >intkhots for enhanced rent — JVotice — One of 
several tenants in common jnot tenants or co 
parceners (unless he 5s acting by consent of the ethers 
as manager of an estate) is not at liberty to enhance 
rent or eject tenants at his pleasure Doorya Trot ad 
ilytee Joynaram Ha ra 1 L P 2 Calc 47i, 
distinguished Rxlaji Baikaji Pikoe r Gopai. 
eih lvAOnu Ktm HE 3 Bom , 23 

Reisdrarav t Gottkd 

p L B 8 Bom 25 note 

IXlDATETOOIiAn t IKDEBJEET TeWABEE 

[2 Agra S82 

182 JEudence of 

fret ova enhancement in a tuit ly another cc 

amtndar —More than twenty years before the insti 
tution of a suit for tlic enhancement of the rent of a 
share in a dependent talukli the zammdari under 
which the talukh was held was partitioned under 
a batwnra among threo rammdars A ten anna share 
was allotted to one (tho present plaintiff) a four 
anna share to another and a two-anna shore too third. 
The talukhdars continued to hold the entire property 
and paid the rent apportioned by law sex (rally to 
each of tho parties entitled In 16G1 the owner 
of the txxo anna share obtained a decree against tho 
talukhdars fer enhancement of the rent of his share 
In the present suit against the same talulhdjrs 
the defendants contended that therentof their talnVL 
had not been changed for a period of more than 
twenty years before suit Held that the decree in 
the gmt of 1SG1 had the effect of enhancing the rent 
payable for tlic whole talukh that the] laintiff conhl 
avail herself of that decree although she was not 
a party to it Sarat Soowdaet Dabza c Akasd 
M oncn ^unsr a GnrxTACK 

[ILB B Calc 273 4 C L R 448 


183 - 


— — — ■ Arr any emeu t 

for t parate pai/menl of rent— Suit for a reart of 
rent at enhan td rates- — Bcny Act J III of 1SC9 
* 29 — One co-sl arrr cannot fex tn if he mate his cc 
slaws partus to his si it) sue for tho enhancement 
f f bis sliare of (I c rent snch an enl tu cm ent 1 eiug 
inecu latent with tl x tmtinuaucc of the lease of the 


CO SHARERS — Continued 

3 SUITS B1 CO SHARErS WITH rEhPECT 

TO THE JOINT I KOI J-RT1— continued 
entire tenure HnASRCT Gutveeb Rot r KAUt 
Da» Dee _ 

BCfllc 674 5CL.R 

184 Pariies-P* 

7 ancement of rent — Separation of thares — -del XI 
of 1 S59 * JO —Two eo-slmrcrs joint owners m « 
ranundan caused their shares to be separably re 
gistcred in the Collector's office under s 10 Act a 
of IBoO Subsequently one of the co sharers i«ca 
certain persons (who held raijati tenures m the CJ * 
sharers zamindari) for enhancement of rent 
making the other eo sharcra party Held that no 
suit would lie Qunt Mahomed r Moran If * 

4 laic 96 followed JoaEsrno CucM>bb wb° sb 
t lx oris Cdckdek CnoxToriuim 

[I L R SCalc 35J 

385 — Notice of *i 

hancement —Held in a suit for enhancement by one 
co sharer to which the ether cc sharer 
a party that one cc sharer is not conn etent to > 
proper notice of enhancement without the consen 
the other co-shann prexiouily obtained ,uou 
rent has been paid to inch co sharer ' e P^* * { 
Under the ruling of the Full Bench ui the case « 
Gum Mahomed v Moran I L 
must first establish his right to a separate c 
rccoxer his rent separately on Ins 
Ixasiieeeisiiobe 1 or CnowDUsr r AX» -"5 lQ ? 

[T L R. GCfllc 140 7C I***" 4 
But tee CnrNi Sueoa r HebaMahto 7 

[1 L R 7 Calc 633 0 C R R 

aud Abpoox, Hosseiv c Lhzt 323 

[I.L.R 10 Calc 30 13 0 


180 


— - Sud hy * 

jhareboluiri 


real 

arer parties — Ei en if a single simiruv-- , 

raise the rent of a joint tenant without ^fj^hall 
lus coparcener he con only do so m a * u u 

the sixteen annas proprietors must be mdr 76 j 
fcorii t MacNaghtev LL JL, t 

Biiebloo c Oojiab Kea^. ^ E<J 1873 333 
tow _ - botiee of r * 

hancement— Parties —A and B w«etalulb_ > ™ 0 A 


certain village each having — r«r«» 

certain r»i i at held a jote « ithm the ■ v P aJ |o 
of which 1 e raid hn rent separatfly-tiEUV* cf 
A and eight annas to B A ^ 

enhancement on theraiyat hut thxu . , tfcf 

by A only and it d.d n t appear 
B had been previously obtained .^‘^nced »»e 
tnted a snit for arrears cf rcntattuc cu l!l0 

making S a defendant to the suit . 

notice of enhancement was - ho*\ 

suit so framed Bmntr Bur irt£ 6 G4 

BiBWllCKiin. vv 

188 1 'ZAmV»ef '*! 

hancement of aproport tnoU share J 

one c ,1 arer— Collection 0/ rent trp w) „ M I 

on cl ht anna sharer in an undo idea *»t« |( , 

Icrtcxf lo. J-oit. n Of the rent se^rahlv fro 
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CO SHARERS — concluded 
3 SUITS m COSHUtFJiS WITH RESPECT 
TO TIIE JOLKT PROPERTY. —concluded 
suit open n tice issued by himself against a tenant in 
which he made the other eo sharers parties defendants 
to recover arrears of rent at an enhanced rate in pro 
portion to his share Held that ancli a suit was not 
maintainable unless it could be shown that the cc 
sharers had refnsed to join as plaintiffs Bidha 
Bhushun Basu v Komaradd Mu rtdul TLB 

0 Calc 8C4 distinguished. Kali Chandra Singh 
r Rajkishore Bstddbo 

[1L.R II Calc 615 

189 - ' Enhancement 

ly one oof of a number of co-sharers « often possible 
— IjmaU mehal — Practice of separate leasee ly 
several eo sharers — The mere fact of their being 
other co-sharers in an undivided mehal unot sufficient 
ta put the plaintiff out of Court in a suit far enhance 
meut in respect of s particular plot of laud and the 
proper issue in such a case is whether the defendant 
tenant lias been holding under the plaintiff separately 
or under a joint lease from the plaintiff and his 
co-sharers m the mehal Gun t Mahomed v Moran 

1 L. B 4 Calc 06 Jogendro Chunder Ghost v 
Bob tn Chunder Chatlopadhya I L B 8 Calc 
353 distinguished Rashbehabi Mckhebji r 
Sahjh Sundabi Dasi LLIi. U Calc 644 


COSTS 

Col 

L Special Cases 1808 

Abated Suit or Appeal 1803 

Account Suit por 1803 

Admiralty or \ ice Admiralty 180S 
Appeal 1809 

Attorney and Client 1810 

Award 1812 

Bombay Minors Act XX op 
18C4 1812 

Certificate under Act XI< op 

18-3 1812 

Collector 1813 

Companies Act (VI op 1882) 1813 

Co Sharers 1813 

Dependants 1814 

Delay 1817 

Error on Mistake 1S17 

Iraud 1818 

Tresh Spit wrongly brought 1818 
C07ERNMENT 1318 

Grounds op Appeal 1819 

Guardian 1819 

Indemnity 1$"0 

Interpleader Son 18 1 

Jurisdiction l«_l 


COSTS — continued 


Landlord and Tenant 1822 

Letters op Administration 1822 

Litigation unnecessary 1822 

Misjoinder 1303 

Mortgage 1623 

Official Assignee 1823 

Parties 1824, 

Partition 1823 

Partnership 1827 

Payment into and Payment 
out op Court 1827 

Plaintiffs 1829 

Pleas taken out op time 1829 

Preliminary Issue 16*9 

Printing and Translations 1830 

Prorate 1830 

Teference to man Court 1331 

Remand 1831 

rESFONDENT 1832 

Service of Summons by Mis 
TARE ] 833 

Small Cause Court Suits 1833 

Special Appeal 1836 

Stax op Execution 1836 

Suit or Appeal only partly 
decreed 1836 

Summary Suit yob Possession 1839 

Tender 1839 

Third Persons payment by 1839 

Transfer op Case on Board 18t3 

Trustees is(2 

\aluation of Suit 18(2 

\ end or and Purchaser IS 43 

Vexatious Litigation is 13 

U ill 18-13 

V> ithdrawal op Suit 1613 

2 Costs out op Estate 1811 

3 Interest on Costs IS 17 

4 Scale op C 03 TS lg J7 

6 Taxation of Costs 1813 

See Cases under Appeal — Costs 


[3B L.H. O C 00 
10 B L.E, 444 
L L. R, 3 Calc. 473 
15B LK. Ap 15 
LIi.lt. 6 Calc- 1 
8 Bom. O C 1R3 


See Company— TTis ding up— C om 
Claims ON A. EXS 3B.Ij.IL, Ap 


and 

11 



< 1807 ) 


DIGEST OF CASES 


( 1808 ) 


COSTS — eorfinwed 

See Cases under Decree— Construc 
tiov or Decree — C oats 
See Cases under Decree — Form or Dz 
ores— Costs 

See Caseb under Divorce Act b S5 and 
s 37 

See "Bxzcano v or Decree — -M on® 07 
Execution— Costs 

[I1R 17 Bom , 614 
See Cases under Interest — JIisceida 
jreoua Cases— C osts 
See Intertleader Suit 

p,LE 18 Bom., 231 
See Land Acquisition Act 1870 e 35 

tl3BLB,189 

See Land Acquisition Act 1870 s 39 

{8 Mad 103 
See Minor— Representation :oe Moos 
in Suit 21 *W R 312 

Til C X, B 16 
XL B 7 Calc 140 
XL E 11 Calc 213 
II E 17 Mad , 257 
See Cases under Parades — Rbmuner 

ATION 

See Cases under Possession Order or 
Criminal Court as to — Costs 
See Practice— -Civil Casis—Costs 

[I I4.B 18 Calc 190 
See Cabes dndbr Pbivx Council Prac 
tice or— C osts. 

See Cases under Bight or Suit— Costs 
See Cases under Sbcuritx roa Costs 
See Small Cause Court Motbssil— Ju 
risdiotion — Costs 6 Mad. 19- 

See Small Cause Court Presidency 
Towns— Practice and Procedure— 
General Cases ILB 6 Calc 418 
See Cases under Special Appeal— 
Other Errors or Law or Proce 
dure— Costs 
See IVn-L — C onstruction 

CLI1.B 10 Bom., 221 770 

— — — — in Criminal Court 

See ArPE.u. in Criminal Cases— Crx 
minal Procedure Code 

pLB. 20 Calc 687 

Recovery of •when taxed 

See Kutrs or Hion Court Bombay— 
Bulb ho 1S3 XL.B. 18 Boer, 1E2 

Taxation of — 

Are Commission— Civil Cases 

[12B L-R Ap 4 

Set Limitation \ct 1677 art 8 1 

tLL.IL 22 Calc 043 853 note 


COSTS — continued + 

1 SPECIAL CASE& 

L —Abated emt — Death of ft s« 

tiff— Cost of interlocutory order in aloW 

Cm! Procedure Code 18o9 ** 
es 210 aod 290 of Act VIII of 1859 ft* «F»*S 
tire of the de ceased plaintiff in an abated nut « 
for costs of interl oentory orders m the suit. 
dbe Axles Lean t I obeemoodexn _ 
[Bourke, O C., 

2 Abated appeal— Dealt, of of 

pellant-Xo application f°rjf ,ili *%*^asSo 
Procedure Code (Act X oflS77J « « * 'f 
and 356— Per Hitter J (GW* CJ *J*gg 
—Notwithstanding that s 68- of the 0*1 * ^ 

Procedure docs not expressly direct 

plaintiff oc tuning in a 3G6 shall ta «W “ 
include an appellant ' yet the power 
a. 36G on the Court of original { V ^ 

costs against the estate of a ?. Appdkte 

by analogy be taken to be conferred cn th PP ^ 

Court. LalcsKmilai v rnuNDEB 

B»i» em followed EuaetteIMarI,B * 

am* smpk. i AJ'oTi *« 

3 -Account Bult 

account ly principal ayainsf <*ye«* f tbo 

for an account by a principal warn* 1 » £(0D ho 
defendant falsely denied bu fi daciiry po t) 
"»• ordered to pay the whole costs of •“ j£ T y 
and including tbe costs of an . iheseceart 

Com.nl w.tC.t regted to «» *"** 1 IKS" 
Utn.sn.iia Bit c HiinuM" "*",,, ,4, 
11 1, B 131A.® 

A . AtolMltT 

ralty— Practice— Appeal frorn f'‘ , ^. / rit d,e 

exercise of Admiralty or r '<* (*?*"*' lai l i* 
lion — Increased costs caused V 1Q which ash'P 
salvage ease -In an action of **1*»S® “ found to be 
mss arrested and the bail g nromoveatf 

excessive the Court held that tue pr the j^d 

pay to the unpugnants the costs «9“ £, X 6 

being excessive »#i Oearye Gori™ t0 ^ 
P D 46 followed mere nnapp«» Lftte „ pkt£> 
under the Bigh Court Charter 0 f AdnnrsbJ 

iron tbe original side in i the ' «* th<f procedure 
or 1 ice Admiralty junadioti p^ed are Code 

was mamly governed by the C,^ ^ foU qirol 
the usual practice as to costs on 

In the matter or the £.jt. 17 Calc-* 84 
Consol dat °» 

two separate 

When two separate salrage aet^ Bn d n o orfrt » 

the instance of tbecommonimjm^ 0 ^ UlB uff M 

made cmne the conduct of botn *“ * p(*etic< <•* 

promoveots*reentitledt<»»e{»» on the 

the Court followed »ad coett S' « tbl} Civil 1 oy T* 

stale provided form tbe Tolrt ^lule 

dure Code and not nnier the * virrft w 
Vice-Admiralty * H the I’rrsrt*** 

SrEAMBRIE DSACHENTEM iHE 



( 1<09 > 


DIGEST OF CASE& 


( 1510 ) 


CO STS — e on ti n ued 

1 SPECIAL CASEb— continued 
The Dbachesezls The Hcohli r The 
" DUCBivnu LLB. 27 Calc 880 

0 Appeal — Appeal irregularly 

brought a/ler lime hat been granted to apply to 
engine l Court — Certain objection* were taken in an 
execution proceeding and the Judge before whom 
the objections were beard passed an order disp sing 
of the objections save as to two which he decided 
he bad no jurisdiction to entertain The objector 
then made a special application to the Judge to 
obtain tune to make an application with reference to 
these objections to the Court from which the decree 
had been transferred, and accordingly tune was 
granted him to do so but, instead of applying the 
objector preferred an appeal to the High Court against 
the order of the Judge disposing of the objections. 
The High Court on hearing the appeal made the 
appellant pay the c ste of the appeal disapproving 
strongly of the course taken by tlieobjcctor Jassoda 
Kokh t Land Mortgage Bake op India 

HLa 8 Calc 916 
UC1E 348 

7 laches «» Inng 

tug appeal— Application to High Court’s tupertn 
tendence % chen appeal lay — A suit was appealed to 
the Judge who remanded it to the lower Court for 
retrial the lower Court dismissed the suit The 
plaintiff then presented a petition to the High Court 
praying that the order of the Judge remanding the 
suit mi ht be set aside under the provisions of s So 
Act XXIII of 1861 on the ground that as the value 
of the property m suit was admittedly more than 
Ro 000 the J udge had exceeded his powers in hearing 
tbo appeal. The High Court held that it had no 
power under t 35 of Act XXIII of 18G1 to entertain 
the application as it was open to the petitioner to 
present an appeal against the order of the Judge 
remanding the suit and that he must proceed by 
way of appeal The plaintiff having appealed the 
order of the Judge was set aside but it was held 
that by reason of his laches the plaintiff was dis 
entitled to his costs Tpkee All e Saadpt Am 

15 N W 137 


8 ■ Costs of successful 

appellant refused — Failure to prove exclus ve title 
t ten set up — The costs of the appeal though 
successful were refused because the defendant 
appellant had set up as Ins defence an exclusive 
title, which he had failed to prove Lachueswar 
Sikoh c Mi sowar Hossbct 

[ILB. 19 Calc 253 
3* E. 18 LA 48 

0 ■ . . dismissal of 

appeal — T me occupied *i> hearing of preliminary 
abjection to appeal — An appeal was dismissed with 
costs notwithstanding that almost the whole time 
occupied in the hearing of the caso on appeal was 
taken up by the argument on a preliminary objee 
tioa that no appeal by which was taken by the 


COSTS — con 1 1 n ued 

1 SPECIAL CASES — continued 
respondents and was unsuccessful TcotSEE MohfT 
" SUDETI DASSBE 

[ILIL23 Calc 301 


10 


3C WX 347 
- Attorney and client — Attor 


ney s lien for costs — Compromise of suit ly parties 
— Collusion — ■'Where the parties to a suit came to a 
compromise between themselves without the know- 
ledge of the plaintiff s attorney when the suit was at 
such a stage that it did not appear that the plaintiff 
was entitled to recover anything and there was no 
proof that he was to receive anything from the defen 
danton the compromise or that the compromise was 
not a bond fide one — Held the plaintiff s attorney 
was not entitled to have the compromise set aside on 
the ground that he might thereby bo depriv ed of his 
costs A clear case of fraud and collusion must be 
made out to entitle the attorney to the interference 
of the Court Ramanath Putt r Matttn-qinee 
Bosses 12 B L E 110 

U- Compromise of 

suit by parties out oj Court without knowledge of 
attorneys — Taxation and pajment of costs — After 
the fihn 0 of the plaint a suit was compromised out of 
Court by the parties without the intervention or 
knowled B e of the attorneys The plaintiff e attorney 
applied to his client for payment of costs and on his 
refusal to pay he applied to the Court that his bill 
should be taxed and that his client should thereupon 
pay it and the Court granted the application Iswar 
Chahdba Don r Is war Chandra Ghose 

[9BL.R. Ap ID 

12 — Order d recting 

client to pay costs —It is not the practice to make 
an order directing a client to pay his attorney the 
costB of suit when taxed Such an order can only 
be made in a regular suit by the attorney against hia 
client DostUR a EuAtm Atj.y 

[I L. B 7 Calc, 401 

13 - 


~ Suit for damages 
— Successful plaintiff t costs allowed between 
attorney and client — In a case against a railway 
company for damages where damages were given 
costs were given between attorney and client so as not 
to exhaust the damages or the greater portion thereof 
East Ihdias Railway Co c Kally Dass Mooker- 
LX*. B. 28 Calc 405 

14. Mortgagor and 

mortgagee — where m a mortgage deed the mort 
gagee covenanted to re-convey on being paid pnn 
cipal and interest and all costs and ehargts as 
between attorney and client and the mortgagee in 
default of rejayment of the mortgage nnney ob. 
tamed an ex parte decree for sale the Court shonld 
award him costs as between attorney and client. 
Chuwder Coouar Chaiterjee v Essev Cumrosa 
Chattesjes 1 led. Jur„ N a, 222 

1® Hedempl on 5* 4 

for — Costs betrreen party and party — Praet ce — 
In a n t upon a m rtgage of certain projierty A 
who Lad purchased the property in question subject to 
the mortgage sued upon, m execution of a deem. 



( 1807 ) 


DIGEST 01 CASES 


( 1608 } 


COSTS— cor Unwed 

See Cases nnssB Decree — Construc 
T iof or Decbee — Costs 

See Cases under Decbee — Fobji or De 
cbeb— Costs 

See Cases under Diyorce Act s 85 abb 

s 37 

See Execution or Decree — Mode op 
Execution— Costs 

[L L D, 17 Dorn 614 

See Cases under Interest— Miscella 
neons Cases— Costs 
* ' — iW I nteepleader Suit 

neys aur ig a [ILK, 18 Bom 231 

nege reali ed by the . . 

hen for costs — Case in which upon a change of at 
torneys dunng the pendency of a suit there being 
no express agreement as to the first attorney g costs 
it was held that the second attorney on rcco\ ermg the 
costs of both attorneys from the client after notice 
that the costs of the first attorney were unpaid did so 
on behalf of the first attorney to the extent of his 
share of the coats Orb v Nobendba Nath Sen 

[LL K 10 Calc 388 

17 Agreement as to 

costs between attorney and client — Change of attor 
net/ — Eight of attorney to his taxed costs — Where 
F an attorney agreed to conduct a suit for bis client 
and to accept H1„0 for Ins personal semees and not 
in respect ot out of pcckct costs and counsel s fees and 
in the eient of his client being successful to recover 
lus full costs from the opposite party and to refund 
the it 150 it was held upon the client dcsirmg to 
change to another attorney that he could do so upon 
payment to P of his taxed costs Chasseb J EM AD in 
i Nassikuddiy Mistby ILB 26 Calc 769 
See Basanta Kuaiar Mitieb * Kcssor Kumar 
Hitter 4C W U 767 


18 


- Lien of attorney 


for costs — Application for costs to he paid out of 
money in hands of receiver in the suit — Practice 
— The attorneys for the plaintiff claimed a lien ontho 
nmrnnt in the hands of the receiver of the Court 
to the credit of the plaintiff in a partition suit for 
the costs of the suit w Inch had been secured by the 
deposit with the at onieys of the title deeds of ths 
plaintiffs family dwell mg house which formed a 
J ortiou of the property sold by the receiver under 
the decree in the suit Held on on application by 
the attorneys for payment to them of such costs that 
the lien could not be given eff ct to m summary 
proceedings of this nature hut should form the 
subject of a re 0 ular suit Except in such o suit St 5s 
r ot the practice of the Court to make any order 
f r payment of costs between an attorney and his 
client Homun v Eutavm Ally I L E 7 Calc 
40] t ll wed JIinoiIMED ZonUBUDDErv v Ma 
« on med Koob doddery LTjK 21 Calc 85 

*0 Attorney t lien 

J r ° l * — Central jur sd chon of II gh Court over 
ill u t rt Co » promise bj part es ir tl out l no r 
* [1 n,t r * J- L ce »/— The 1 erre 

ul tain eel 1 y th j lunllfl in this suit u as satisfied hy 


COSTS — continued „ 

1 SPECIAL CASES 

L Abated BUlt — Death of flam 

tiff— Cost of interlocutory order in olatti 
Civil Procedure Code 1859 is 210 295 -Under 
S3 210 and 296 of Act VIII of 1859 the represmts 
tivc of the deceased plaintiff in an abated smt iw bah 
for costs of interlocutory orders m the suit 
dee Auer Khan v 1 oheeitoodeen _ _ ,»» 
[Bourfce, O C ( l» 

2 Abated appeal — Deati of of 

pellanl — No application for fniftituhen—l 1 " 
Procedure Code (Act X of 1877 J « 532 o69 365 
and 366 — Per Mitteb, J (GARTH CJ duM** 1 ' 
—Notwithstanding that s 682 of the Coda of 
.Preoodnre docs not expressly direct that the 

Ono*-— wrmg » . 365 .l" 11 ‘di 

~ * tho power conferred dj 
• tion to award 

20 T . — , f *L 

— Summary jurisdiction— Collusive and J • s, 

compromise to deprive attorney of hy _An 

lently and collnsively compromised the m |W 

the object of deprn mg him of h» «•“ , /*. fl(1 4 „d 
in cases of this kind where charges to 

collusion are made it is inconvenient t . ^ 

dispose of the issues on affidavits «°n , mterferr 

that it is not the pract.ce of Court to mw ^ 
surauianly between attorneys and tncir r 

regards cfs.m. for cut. & 

Rally Prosonno Ghost 1 Jj ^ 
dissented from rismOYAS Sbhowoi* : r “ c £6 g 
[L 4C W N 203 

21 Award— 

an award- Act VIII of 1859 s W „» 

application nndcr s 3-7 A £t Jnduc was n W *" 
considered as a regular suit tho pmTiYiTn 

decreeing costs as in a regular suit CflO'VD'rt^ 

CuOWDURX V PBASANACHANM^rorW fl £4Q 

8 C FREONATH CnOWDHET V 101 

2a Bombay 

of 1864) —Auii to / of pro- 

under — An notion brought to ree " ^ not ms* 

cee lings 1 eld under Act XX of 1 ». mch pnwerd 

tamable when the Court tlll 

mg. were taken has msde no order as^ f „„*** 

of such costs Kabib vaia 3 Bom-, 30 

VAtAD SuiWAK , r Act 

03 Certificate under^. , 

of\S7,Q-CoH> Of opposing sra 

Where tho widow of a |/, pl t» n . , f„ 

gnardun of la. mmor son P«t f jn irtach ^e % 
certificate nnd r Act M oil 0 f tie 

pri.cn ted tliat she " al ^ ,fyUi„ » rJJ* 
of tie ih ceased s pnperty *VJ ”*:_// // 
t crgnnnah and Its »P 1 R t fjr » cirt‘® cl 
th ugh she did not cirwsly o.l tor. 



( ) 


DIGEST OF CA*F*. 


( ) 


COSTS— ee»f mwei 

I sriCIlL C^l>- 


: COSTS -ff. **i 

i. m rent CA«r*-c •/ .</ 

Th« IIcaHU* » The l rrsp-eiAfitsanl w» «n»irrr*«*!il Teotarr V,r*rf 
t L. R_ 27 Calc„ SCO Hunif fcrxtTiIUUi* 

rLUlL.23C»!c^O<Jl 

ac W I»„a« 

10 — - — — At loro *7 »n«irMml— <0 r> 
•'* i «ir</nllf ferine 

—Coline e*. — ll 1 -<tt tlx parti tin r-!t (lin 1 ta a 
com) ro-vl»e l<t*trn lbn*>Mlt<» with- Ail the lvnr 
l«xl#e cf the jUlrliJI ■ at tern ry wl rn nl* ni at 
•neb * «i»-« that Jt d*l wt llat lh# pUL US 

»u tatl'.li I to m<>iiT anjti Sn* and lift* was j»» 
pr f that he was (ntwiif anvtl tagfrtntlr d f<u 
dantcn tbe sv raprtnUc rr that 0 <]nM |j (<l 

T 1 !. .m Li Jr 


B — — — — Appeal — Appeal i rreyWar?* 
Irovght ojtfr 1 me hot tsr* ero»tsd to upplu to 
original Court — Certain objecti m* «i« lalrn in an 
execution proceeding and the Jod?* bef Tt «h ra 
the objection* men beard ja«w>l »a trier dupwui? 
cf tbe objection* save u to two. which he derided 
he had fto ]an*<hrtm to entertain. Tbe tbjcttT 
then mode a special *n 1 tatt •» to the Jttd e to 
obtain time to mite an applies ion with Ttfermce to 
tbcae objection* to the Court (rota which the decree 
had been transferred. and acriTdiocly tune *u 
granted him to do n i but, instead ct apjl V'" ^ 
objector preferred an a; peal to the II^cmi* j mere 1 
the order of the Jud~ (un,.** i»t to award inch 
The Ill^h Cor** (^Hector lx tub matter or 
appella^j 0J , Xtnnooi 14 W It 300 

at* 

25 Companies Act (Act VI of 

1832) S 162— Extraordinary pair rtf He Court 
under tfc* Compan tt Act— Examination of w taess 
— Coitt — Cirtain person* connected with a company 
then m cunc of liquidati m who were aU» Mine 
of the defendant! in a pending nit brouglit by tl e 
company (and revived aubioquw t to the order f r 
v indiog tip by the official linuidat/ r) f ir an account 
and for the recovery of certain imni alleged to have 
been paid to the promoter* of tbe c mpany having 
been examined under an order obtained under ■ 10- of 
the Companies Act 1882 applied through tbur 
ci nn*el f r cjsts incurred on »nch examination. 
Held that no order as to such costs coull be male 
1«T THE MATTE a OP THE IXDLAK COWTATIM ACT 
1882 AKD Ilf TUB MATTE It OF T l JJBOU X & Co 
pLl» K 14 Calc 210 

28 Co sharera— Separate ««!<*/ 

*1 a e of rent — Each of tw shareholder* in a talukh 
sui 1 s parattly f r lu» *liare of the rent due t r 
-tenant who bill under ont lc&bulist It Id that no 
m re c rts were to be awarded tithe plaintiff* than 
if they 1 nl cued j intly I uai MonAX Sixoh x 
trail 2 B B.B, A C 2WJ UW H. 2TJ0 
27 — 

h — . r — - 

—When co sharers who have paid tliar share of 
\cnue assessments arc made defendants in a suit for 
c ntributim togitliar with other co-sharcT* wli sc 
1 oporti U was paid by the plaintiff tho defendants 
•wli > have paid are entitled t > their co ta of appearing 
etc n twithatandiag that the plaintiff may have 
made no chum against them but has j nned them 
•merely for the sake of couforuuty Golam Ahuep 
bUAU v BeKart Laix, 

[Marsh 239 1 Hay BOO 

23 1 — JYo fcrmA de 

fen hats — Sat for pnrfttton — IVhcrc c sharers 
wire ovule c nsenting defendants os ly in order to 
plaintiff * ol tuning a comflote dtcreo for pirtitini 
it v»a* l el l that plu itill ought to \ ay the co-shan r» 
costs which honour shiull be a small »um 




revenue was an att wh Tt! y all the share Vi ller* 
ten Glial, tnasmaeli as tho uirre paytn fit < f tl ir 
re*p elite share* by tlie iliirrlrll r* wli did n l 
d fault wonll never lave prrtetttd the rslatr tlm 
jUIntiff was cntitNl lo get tie cnsls of I Is suit 
against all the sliareh Her* lo l*o levies] fr m tl in 
In the pt portl li of lh lr n») ectlve ulnna in tho 
estate 1 Aotu Juiot Mcnorea r Fouwixu 

(2 Hay 122 

30 Dofemlnnts— CouJuti renter* 

%nt them l tilU t9 costs — Ce*f» gnen to tint, 
Iff though euit le diitmite l —A dif iihint wj i 
alt In ugh ho W a p Id fclieo lul* ly lUc Jt fust 
iudnee l the j lalntlff tiawl Im way ho ina 1 tUl hi 
for tlie ) Lilutiff • cost* (hough tho «ult bo diamltsisl 
Lauau Bucdwax Bos» r Aepau 

(l lad Jut N 8 330 

31 — ■ — - — — Conditel ren ter* 

ng them Ixalle for cottt— Defen lant refill t coite 
though claim itgaimt him rfirmi tied — IVhfro h 
party * a lints i n* and c indart in I iced tho *n|( «l 
ti a it lus liulllity fra lUlin tho Court riftUi’l 
him 1 V* c Ms alth ugh tl c suit u ah>*t him f ui hd 
fn such claim wm dismissed HttErxAilTII Bov r 
OoLtTCK CnvxDZR Beix 1BW It 343 


uniu ceitful defence <n mortgage s«>< —Suit' < n n 
wwvtgwge. ftRiutaft- A Ua auavutslx vn-.a * Voo will of 
tho mirtgagnr and 11 title 1 to n, 11 fu csUtn hi t|,, 
property Jt C and/) tho reversioners und rtlujwll! 
wcroals joinclas tef ndaiits Huy ] Unilw 1 that 
they were net necessary partlt* 1 nt joined A In 
disputing tho cl urn In »ult l],o G Urt IkIum 
d creod tho cl dm in full with cost* against v t T 
dismissed tho suit with cost* os against if p 0 n \ r. 
Held tlint if the reversi ners )i«i nnflncl Mi 
M “« V* ”"*'l 1* "“TO HirtlW <n„ 

•ary parti s tho iocreo of thi 1 »w r Court ccut tn 1 
b oueationcl but tl cy lulving di*] uted tlu, . 
tiff* claim w c mm n with A an Vi ait,,, lu 

aiiccesaful therm tho propir onl r f<r » 11,1 

ho to award tl om plea* r» fee* u t nmn 
am mot of tho claim but upui «mo j ^ 


ount Tar* 1 lioscxifo II tntiiBR jer , 


CuAstuii, Eixan 


40 W Jf 


^ATW’J 


conduct of d fondant — IVhcro the plXtV’b^ ' 



( 1815 ) 


DIGEST OP CASES 


{ 1816 ) 


COSTS — coflhnufd 

1 SPECIAI CASES — continued 
a senes of charges and claims the bulk of which he 
abandoned, at the hearing and was defeated on others 
costs were on account of the defendant a unscrupu 
lous conduct given to the plaintiff though he only 
recovered judgment to a trifling amount Bam 
cotaex Cuattehjee t BnonENsioncN Baotbjee 
^ [Cor, 133 

34 ■ • ■ — - ■ ■ Defendant coZ 


litdinp with plaint tfF — A defendant who colludes 
with the plaintiff and induces him to bring a suit for 
his benefit may be ordered to pay the cost3 of his 
co defendants in the Court below It seems that be 
may also be ordered to pay the costs of an appeal by 
the plaintiff liurnoo Uaoot c Akooroodeh Deo 
Nabain Singe Marsh-, 608 

35 • Separate appear’ 


a nee of— Common defence —'Where the defence 
common and not separate one set of costs should he 
awarded to all tho defendants even though they 
appear by separate vakils I)e Assis c De Anaos 
[17 W IL 188 

30 — Separate appear 


once of— Common defence — Several defendants 
were sued in respect of the same matter and their 
defences were identical but they appeared separate- 
ly Held that in dismissing the suit the Judge 
properly allowed the defendants the costs of a joint 
defence Jovkishen Moosedjeb c IIcektbusoso 
Berbax Marah. 05 1 Hoy 182 

Basses Mete Box Chowdert t Hcixodefb 
Bor 2 W It 00 
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— Separate defen 


where defences are identical — Where tho obligees 
of a bond brought a suit against their joint oblig< rs 
the heirs of thur surety a purchaser from those heirs 
of the property mortgaged in the money bond and 
one D in which suit they claimed to recover the 
money dno on the bond by the sale of the property 
mortgaged therein a 61 biswas sbaro in certain 
property and also by the sale of the property inert 
gaged in the security bond — Held that one set of 
coats was enough for tho heirs of S and the purchaser 
from them of the property mortgaged in the ■ cunty 
bond as their defences were identical and that D a 
costs should be calculated on the value of the 6i 
biswas tho decree of the Court of the first instance 
being modified to thiB extent Beep Sufon * f’A 1 ^ 
ulAbdiv UR 9 AIL 205 


38 


— Separate appear - 


j of— Separate defence t — Under the Code of 

Civil Procedure it la the duty of tho first Court to 
ascertain the costa of suit < e the costs of all the 
parties to the suit but when the first Court does not 
consul *r that the defendants havo properly fevered in 
their defence and properly employed different vakeels 
the Court ought not to allow more than one act of 
costs to the defendants and should only specify in 
its decree the cost* so allowed IUM Curvets Set 
r Doonaa b«e Bor 2 C I* R» 152 
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Separate appear 


I of —la a auit against screral defendants to 


COSTS — continued 

1 SPECIAL CASES— continued 
recover possession of land one of them st/itrdkdefi'oro 
that ho had nrtbmg to do with it and 
his defence Tho other defendants chimed W" 
titled to the land and proved their title. , , 

claiming defendant appeared by a se P"$ j {J, t fl,, 

and incurred & separate set of costs He 
Suddcr Ameen rightly awarded a separate set ot w 
to him and the Judge had not exercised 
cretion in modifying the Sadder A»«® ' 
awarding one set of costs only t®*" , 

Bamchanpba Gobwami r 183 

S C Ram Cedndeb Gossais v 
Baoceeb 


— - Separate 

pearance of— Suit to recover sold 

Certain landed ^property -J “"ft there* 


Certain landed property tUt#* *J* of tbe ven 
to an idol and registered m the J death rf 

dec’s infant son as shebait had *bo 

that son been mortgaged twice by be 
succeeded to the office of shebait « Qd *“ aor by lu* 
subsequently on the death of hn bosb &nd. 

widow to pay off the charge ercat 7 janrt^ c * 
The last mortgage was foreclosed and tW » fof ^ 
obtained a decree for P°” e ® a '°” j* ctn dant of l JS 
recovery of the property hv “ lt ns » k’jj 
vendeo claiming as sbebait of th ^ brth 


vendoo claiming as Bhebait were brth 

that the uammdar and the latmdir ^ tbcl r 

e impelled to appear for the p nflt DC eessanlj 
interests and whoso defences . Go** J> 

identical were entitled to R 38 

Nate Tot c Leceuse Koo*a«*^^ code 

allot td to separate "*!o 

—Where two separate eeU « * BCC es»sry ^ 

allowed separate cost. , ftc r J 

keep tho whole sums' io W»n { cooM 
from the plaintiffs until a fte ^ 


from the plaintiffs until a 1 ®» the 

given by the w lido of the d a 6C t of d *** 
course was to give nitice ^^.“rlion ( £ e l? 
dants to com in and »hr>w wtot S™ Fit* * 
they were entitled to BEW*E ^ 0 w R.S 87 
B cdpboovissa Hesses ^ oltl of dtp** 

-’*V 


ant icitb separate the C-«* 

■ The rubs relit og to P’ff 'the 
on 13tb J- I*®® *> » ‘J ’A’ .oO* l, ”Ti 
aolmtat. olio b.r. b, .ll"" 1 ? 

«„t to „ too. 18. SiSSb. .1 »• <*'* 

anch a case being > n t ceebN n 94 

Paeeextt Bosb e Kaxes C W 


,T. bnldr* W-”" 


amU b. n.b'WJi 


toM 8. oopto.tot.0 'I™ 1 ; lo 

gssr,“w 0 .«* 

CoouAa CBOTOO.r 

jo ' b. 
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DIflrST OF Cl*Ks 


( 1918 ) 


COSTS — tout ued 

1 <TFCHL C^E-'— eeaf turd 
r'lEilyir.uiJ'prt pnated property e ne defendant net 
bound to entrant hi* d fen e to the cnunsil f r the 
others, but nrli bu ft n~ht to defend him* If »n ! U 
entilled to s pirate e *t» if aucer*»ful MlkaviS 
Smu r Scosela DebU 0W R., 324 

45 - ■ Tmputal on of 

frond rlr* unsuita nrd — the apfilUut defen 
dint, continuing to impute fraud to the respondent 
plaintiff which he could n t sustain sji deprived e f 
hu c. t<* in appeul Lrwi*. r Motatsov 

C3Agrfl Pt.II. 151 
48 ■■ Pent if pot It l 

under t 61 of Seng l Tenoufy Act — *•* t found to 
le unnecessary — Where in a nut f t rent the 
defendant plead* that he ha* dep aitcd it in Court 
hum; ft land fide dmbt n to who was entitled to it 
and the defendant u f und to be n t to blame f r the 
litigation h is entitled to hi* coat* StiiKiBIT r 
Ornu Pas XrvDC Cnowrnnr 

[X la It., 21 Calc. 680 

47 Delay— C il Troce lure Code 

* 315 -Limitat on— Sale • » eze ution tel aside— 
Apphcat oh ly purchaser for ref nd of purchase 
money— Accrual of r yht to apply —A *uit by a 
judgmen -debt r whose sir linl had been wll In 
exccuti'm of a decree to h»vo tho tale declared tii 1 
and iHcral ou the ground that the air was incapable 
of tale wa* decreed on »ppcal by the IIi 0 h Conrt on 
the 13th June 1631 On the 11th June 1667 the 
purchaser at the aalc applied un ler ■ 316 f tho 
Ciril Procedure Code f r s refun 1 of the parcliase 
money Held that the n,lit to »pj ly accrued on tho 
passing of the High Court a decree and the apphea 
tin sm there f tc not barred by limitation but 
that lor king to the great delay there had been cn the 
part of the applicant he aliould n t be allowed any 
costs Gxusiiabi r Sital Prasad 

[XL. It 11 AIL 373 

48 Error or mistake— Pro ccd 

tnyt initiated through error of Courte — On the 14th 
February 1881 the High Court dura used an apphea 
tnn of the 22nd March 1883 by a purda nashin lady 
f r leave to appeal In formd pauperis from a decree 
dated the ltth September IBS'* the appl C3li n 
after giving credit for 8G dajs spent in obtaining the 
necessary paper* being rut of time by 73 day* 
On the lGth August 1831 an order wa* p-used 
allowing an application which had been male for 
review of the prevnua order to stand over pen ling 
the decision of a connected case Ou tho 24th April 
188o the e nnected case having thru been d cidcd 
the applies tun for renew was heard anl d mi aed 
N thing mire was done by tho appellant until the 
13th June 1685 when on her applicsti m an order 
wa* passed by a single Judge allowing her under 
*. „ if the I imitati n Act (XV of 18 t) to Tic an 
appeal on full stamp pap r and the thereupon 
having borrowed money on oner us condition* to 
d fray the necessary instituti n fees prose ted her 
appeal nhicli was admitted provisionally by a sin le 
Jud e e Held by M ait moo n J that the ez parte 
order of the 19 th June IS So was one which the 


COSTS —eon ti * ued 

1 SPECIAL 0A*ES — continued 
Civil Procedure Code nowhere allow oil anil was ultrd 
tires and that the bench hofiro which the appeal 
ram for hearing was e im petent to h termine wh< ther 
the ordtr admitting the appeal sh nlil stand or bo set 
asile JDulej 'tahm v Ganeshi Lai I I T 1 
ill 31 referred to Hell further by MlHVOOP 
J tl al although liut for the rmneetis onl r of tho 
IRth June 163o tho appellant would mltlier bain 
borrowed the m ney required to defray tho instltu 
ti n fee* nor preferred the a| peal and tills wa* n 
cirenmitanee to 1 k> rrniilrml in the esorcLo of tho 
lewrctionary power e nferre l by * 2°0 of tho C<d 
it e ul 1 n t be sal 1 that the error of n C< nrt of 
justice which leal* a party to Initiate proeee Imps 
a ainst another Is aiilil lent to esonerato tho 1 slug 
party frrm paying the cost* incurred by tho 0] p<> Ito 
party an 1 that the appeal thmil 1 theref ro ho dls 
mis* d with cuts IICSAIM RXQAtt r COJTFCTOis 
or Mr/Airr uvaoab I I* It , 0 All II 

The Jnlgra baling differeil on the question ns to 
whether snltlelent ranso lrnd ir had not hem sli wu 
f r the a Imu i n r f the appeal after time 1 TRnxr t 
J liol li g Hat there wo* aulhrlcnl ranso an! 
UfAnwoon J that there wa* nit an aipenl wn* 

1 carl under the Lettirs latent anl the d elslon <f 
Mahuood J rn float pi Int was affirmed and the 
apjeal was cvtiituully dismlsied with costs 
JKraAiiu Peoam r Couectoii op MtEAmti 
waoar I X It 0 41L 055 

40 Fraud— rutting foru or l fit 

ncoted documents — \\ hero an ikramnmah relic I on 
by tho respondents an 1 on whleli the caio il pcnil 1 
was ftnnl to he fabricated and tho appi Hunt was 
s iccessful no order was ma lo a* to co»t* fabric ite 1 
document* having also been put f rwnrd on behalf i f 
the appellant Coomahi IIodesitwaii r MANttoop 
Kotn L IL 13 X A 20 

60 Freeh euit wrongly 

brought— Jlnniji y fr sh suit inhere appeal is 
tie proper eourte — Mhcro tho Court refuse 1 to 
execute a decree gnen nn terms of a petltl in embo ly 
>ng a c mprrmne and tho applicant instead of 
appealing which wa* hi* proper riurse brought a 
si it on the decree the Court refuse 1 to rIvo 1 1m lila 
cost* but gave all e its in favour of tho defendant 
KcTsrBSDB CiTAT«njEE r Goonoo Cntmv Chat 
tesjze 0 %V IL 200 

51. Government— SW for tan 

pensation for lands talcen for rath ay — The plain 
t ff as ijaradar ela mod a sum of m >ney a* compen 
ution for land taken c-mpul* nly f r the pnrposo of 
a railway and which had been awarlcd and was tying 
in dep sit A farmer of the lands under him clairae I 
a p rtnn of the same sum at compeniation for the 
residue of hi* lease. Held tl at tho fanner was mu 
tied to such com pensatun and that in apportt nlng 
the ceils of a suit bn ught to try tho quest on | n 
wh ch the ijaradar ws* plaintiff and tho Govcrnn rnt 
and tho fanner defendant* the farmer wa* cntitl d 

to rcccire from the ijaradar the ce«ta of hla demand 

to the extent t> wl leh it was cvtabluheil and tho 
plaintiff to receive from tho former ceats applicable 
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DIGEST OP CAST'S 


{ isai ) 


COS’jDS — continued 

i special cases — tw»unvei 

ttoc set admit ted the claim and retired from the 
contest Kgssexla Koek c Bejuet Patyck 

[12 W H, 70 

60 — £vit ayat ntt st 

■reral defendants dismissed for muUifariousness — 
In a suit against 3i defendants to rerover 3 820 bighas 
of land 13 cruno m and defended separately each m 
respect of hu own portion of the land claimed The 
suit was disroissel for inultifanoosncss Fixing a 
certain valuation (TtS 4-tOl for the suit so far as it was 
dismissed the Judge allowed each defendant full 
costs upon that valuation ora valid s fee of R257 to 
each defendant being m many instances greater than 
the value of the property in dispute Held that 
this could net he a just and rqnitablc wav of award 
mg feta that the beet plan m the present case 
was to allow each defendant m respect of a plot 
exceeding 20 bighns and net exceeding, 40 bighas three 
g Id Rtehur and of a plct less than 20 bighat two 
g Id mot urs KooOTR JSABAis Rove Cooxcak 
JiARAU. Patnaik 13 W It. 320 

70 Mortgag e—Ccsi* of enforcing 

mortgage — A mortgagee ts ns a general rule entitled 
to the <x sts of enforcing his security but where the 
Clu t m consideration of his usurious bargain de 
dines to auarl then wholly or in part the High 
Court will net interfere Carvalho r I. tobcm 

[L 3j It 3 Bona 202 

71 * Jtighl to personal 

decree for costs against mortgager — Where a 
m rtgagf deed provided that the erst a of any proceed 
ings uce ssitated by the di fault of tenants in pay 
meat of rents sli uld be deducted from the revenues 
and there was no express premise by the mortgage r to 
personally pay thoB? expenws —Held that the mort 
pngee was not entitled to a decree for each costs a-roinst 
the mntgagir personally Oavesh DnAaviDHAB 
SlABABAanEV r KlSILAYRtY GOYIEfD kmOAYKBA 

[X L. R. 16 Bom- 626 

72 Cirri Procedure 

Code (Act X/r of 1SS2J S 221 — Costs due, by 
mortgagee to mortgagor — Set of against the mart 
gag e debt — Suit fer redemption — The mortgagor is 
entitled to set off or deduct the amoaiut of costs pay 
able to him under the decree against *>r fr m the mort 
gape debt payal le by him If the aincunt of the costs 
be larger than the mortgage debt the mortgager is en 
titled to obtain prssessiou at once of the mortgaged 
property and to recover the balance against the mort 
gagee fame r BAtt X. I» TC. 17 Bom 32 

73 Official Aesl gnee— Payment 

gf easts personalty — Ctml Traced are Code SIC 
of 1SS2 * 219— Prod re —If the OfTcial Ass gnee 
defends a suit be is liable m the evrnt cf failure to 
be « rdcred to pay the plaintiff s ersts in the *sme 
way «a any ether defendant and if the estate be In 

iffi ent t> poy tl e ersts he will have to bear them 
per* nallv It ts for him to protect himself by get 
t"'v. a m avantec i f in icmnity frero the parties who 
ait him in in ti n Dsns «• Trsvatt 

{X.L.K. 7 Bom 484 


COSTS— Conti nntd 

1 SPECIAL CASES— 

74 ■ Appeal ags'til 

order of adjudication of insolcency — The Official 
Assignee is entitled to his costs of appearin'’ w* 
8ppeal against an order of adjudication. I"* 

****** OP E - iB00 ' J it4B g t 5 E , 14 Bom , 133 

7 s - Parties — Parlies added «< 

heanng Liability of for costs - Tie pW‘ 
Knag filed their plaint against parties pn<n,i jw* 
liable to them upon the contract and having <TF 
a claim made by the original defendants to 
the suit dismissed as against them on their W 0 
money into Court and to hare third parties added ** 

mm. - mu u»« ti» 

corf-J «uo.ta»ttiri r«rlin mterf «• hi a*" 

defendants the added defendants were l»bto * t ‘ 

whole costs AfisASAXt 

Transport Association 2 lad. Jar , rt a 

i* Cosrt 


70 


... Parties in • 

Wow not mode parties to appeal -I* »• 
Court the Qovemment obtained their costs becfpc 
site i>arty appealed but d-d *£ fcrf 

merit a respondent On appeal^ “««■ *® _ t „ot 
Court was reversed Held that i the Go ^® cntltJf< | 
having been made a party to thcappea x 

to recover their costs in the flirt Courf a If 23 
uwrr r Lami Sarc JBI*** 8 * 

BHOTRtTB Camtm D083 

KHATOOY ° 

- ftrfitt *•*#**. 


sanly joined— Parties mho Ants .*f mV*** 

—Where parties who have no Interest u ^ 
unnecessarily made « jjj fcn t 

ought as a general rule to *"»™ . 6tr *rJing »t 

as by s 187 Act VIII of 1853 , pP «l 

costa is left to the discretion of theCenrt p>rcA 
lies from it* decision Collect cm - ^7 ji 33 
hulTAIAKsSt STOOEBRJE* " 

part st u»*eees‘ 

tartly joined— Disclaimer of 

« to easts -AUhou-h thequrstirn of ^ la 
the discretion of a, 00 "/ 1 .« d sere* ntu 

give some rrasona fcr the i'irrr t amSnnor^L 

A party d.icJa.mmg »U interest w * « « B rg 

»anly Lde a party to it 1. entitled j^48 

Lccen r Lama Mjyq KiU -t _ 


Part‘** ■ 

JSy jamei-Snt A r 

efendants -Sort* tor torecKnro moy^' JfiCe rv 
nth coats against disclaiming 

o.«c 6-1 60 

„ r-rf. 

fff SSiLu 

SJSESi' S'Z^bVL. 


Kunecrr 
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DIGEST OF CASES 


( 1SZG ) 


COSTS — continued 

1 SPECIAL CASE* — continued 
dismissed by the Principal Sadder Atnecn who never 
theless on the ground that it was necessary to make 
him a partr awarded him no costs Held that it 
was not necessary to make this defendant a party 
and that costs should not have been refused Held 
also that the scale on which costs should be awarded 
to h i m depended on what plaintiff claimed against 
him and that he was entitled to coats on the usnal 
scale on the amount for which the salt was brought 
Kabheejsath Sen r Cucndkbjionbe Debla 

[0 VT E. 288 

81, — • Partv tin meet 

tartly joined — Collector — Where a Collector had 
been unnecessarily made a party to a auit in which 
damages might have been awarded against him had he 
not appeared he was held entitled to hia costs In his 
appeal from the Judge’s order passed in favour of the 
pis in till and disallowing his own claim for asts 
a defendant unnecessarily made a co defendant a 
respondent. As this respondent conld not he injured 
in any way m this appeal it was held by the Chief 
Justice (Mitteb J dissenting) that although the 
appeal was dismissed the eo defendant was not enti 
tied to costs Bimply because he bad been present 
watching the case CoilBOTOB OP the 24 Peso UN 
RAHB r Wixxinson 12W R 444 

82. Party unneces 

tartly joined— Defendant improperly brought be 
fore the Court —where a plaintiff improperly brings 
a defendant before a Court and Ins suit is dismissed 
the defendant should not be deprived of costs merely 
because the Court considers the defence a fabrication 
to meet the plaintiff ■ claim. Devauakokda Naba 
BAM iiAo Deyabakonda Kanaya 

P L E,4Mad 134 

83 Party dttclatm 

ing interest though denying plaintiff' s title — Suit 
for possession of land — 2V on-ocevpat on of land by 
defendant— Denial of plaintiff s title — Exemption 
from coete — In a suit for recovery of the possession 
of land m which the pi untiff recovers a decree it is 
no ground for exempting a defendant from costs that 
he did not himself occupy any part of the land if he 
has dewed the plaintiff a title in the amt or was 
instrumental as the agent of others in dispossessing the 
plaintiff KoOMEBOOKISSA BestTU t H UNO OMAN 
Dosa Marsh. 122 1 Hay 208 

6 C Hpnooman Dosa c Kombebunissa Beousi 
[WR PB 40 
1 Ind. Jur O S 42 

84 Partition— Su it for part t on 

by one of several eo tharert — The costs of asnit for 
partition by one shareholder of a patiu talokh again t 
his co sharers as well as of effecting a partition 
must be borne by each party as snch expenses are 
not caused by any wrongful act of either party bnt 
by the nature of their tenancy Samasbadabi Eebi 
r Jabdine Shnneb & Co 

[8BLR Ap,120 12 WR 100 

85 * D ndu setdote 

—In a suit by a chil Bess Hindu widow f r partition 
of her late husband « estate from which she alleged 


COSTS— continued 

1 SPECIAL CASES — continued 
that she had been ejected by the defendant the 
reiersionary heir the widow consented to a decree 
for partition whereby a moiety of the property iva* 
alhtted to her for the estate of a Hindu widow and 
the parties were ordered to pay their own costs re 
spectively There was nothing in the decree to show 
that the defendant had been guilty of any mis 
conduct or that there was any necessity for the suit 
An application by the widow that her costa of suit 
might be paid by the Bale absolutely of the share 
allotted to her was refused Kistokaiiiny Dobsee 
o Mibtoonjoy Don HEIR Ap 35 

80 Costs on sin 

justifiable partition suit — Civil Procedure Code 
1859 t 18 ” — The costs in a partition suit 
where the property is of so small a valne that it is 
likely to bo wholly absorbed by the etpouscs and 
where the suit by a joint holder ib therefore brought 
unjustifiably and to the detriment of the ethers 
on-lit to be paid by tho plaintiff Ehoobun JToHurf 
Pet v DdjonaTh Dey 1 Hyde 123 

87 - C ci l Procedure 

Code C 1882) » 222— Costt of partition charged 
under that section on shares of parties in partition 
su l— mortgage by one sharer of unditided shares 
—Liability for costs of partit on of mortgagee not 
party to part tton suit — Application in suit by 
person not party to suit— Remedy by supplemental 
suit — Procedure —K S and AT 71 were i int 
owners of certain properties In 1880 K S mort 
gaged hi* undivided share to S C in consideration 
of a loan advanced by S C to bun In 1887 
K S brought a suit to which S C was not made 
a party sgaist K B for partition and on 27tU 
April 1888 obtained a decree under which a com 
mission of partition was issued In the course 
1 of the smt both K S and K B died — K 2? on 
2nd September 18S8 and KB on 80th March 
18J2— and by orders of Court their sons were pat 
on the record in place of their respective fathers 
The return to the commission of part tion was 
made on 24th February 1892 and on 20th July 
1593 and order was made confirming the return 
and under s 222 of the Civil Procedure Code 
charging the costs of suit and of the commis- 
sion of partition to the shares of the plaintiffs 
and defendants respectively in tho suit Mean 
while in J nly 1889 A C brought a suit on his mort 
gs-e and obtained a decree dated 5th August 
18S9 for an account and 6ale and in that suit a 
final order for sale wbb made on Bill January J891 
which however was only filed on 19tb Angnst 
1893 Under that order the property was adver 
tised for sale the return to the commission of 
partition being set ont in the abstract of titl as 
part of the title and the property to be sold beroj, 
described as a divided moiety In an apphcati n 
made both In the partition and mortgage suits 
by the defendants in the partit n suit for an 
order for sale of a portiin of their share of the 
property in order to pay the costs of the suit and 
tf the partition and other debts and habirtiMi 
for which they were liable —Held that ths 
3 J 
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DIGEST OF CASES 
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COSTS — continued 

1 SPECIAL CASES -continued 
mortgagee having had the benefit of the partition, 
sud having accepted and approved of it as part 
of lus title as shown by the proceedings for sale 
was though not a party to the partition suit 
bound by the equities attaching to the mortgaged 
property as incidents of the partition He was 
therefore liable m respect of a proportionate share 
of the charge for costs of the partition created 
by the order of Court made In that suit under 
s 222 of the Civil Procedure Code and such 
proportionate share of those costs should be do 
ducted in priority out cf the proceeds of the sale 
of the mortgaged property The defendants In 
the partition suit however not being parties to 
the mortgage suit such an order could not be 
properly nude at their instance but they should 
enforce the charge foi costs against the mortgagee 
by supplemental suit and the Court stayed the 
sale of the property for a reasonable time to give 
the parties an opportunity of moviug for stay of 
the sale in any such suit as might be instituted. 
L.BETTEBPAL SBrTlBTTTNO r K HE Lit KkiHTO 
Butttachaejke Rally Chtrh Bhuttacbab 
jee r DuBdA CntfBK Bjtcttachabjeb Sbisti 
dhub Corcn u Rally Cnm BnUTTAOHAiurE 

[ILE.21 Calc , 804 

88 - — — Partnership — Suit relating to 

partnership — Under ordinary circumstances the 
costs of » partnership suit should be paid out of the 
assets of the partnership or in default of assets by 
the partners in proportion to their respective shaies 
unless any partner denies the fact of a partnership 
or opposes obstacles to the taking of the accounts 
and so renders a suit necessary when he u usually 
made to pay the costs up to the hearing Bur 
Chukdeb Shah t Mini ex Cdcbme Bimjkya 

[I L. E , 7 Calc , 428 9 C L E , 167 

89 — « - Suit on hath 

ehitta — Some partners denying deli others admit 
ting delt — In a snit brought against several part 
ners to recover a sum of money on a hath ehitta 
some of the partners denied the debt and the partner 
ship whilst others admitted both the partnership 
and the liability the Court found in favour of the 
plaintiffs and gave than a decree for the amount 
sued for with costs and ordered the defendants who 
had disputed the debt and the fact of the partner 
ship to ray the cobIs of the other defendants nho 
hail admitted their liability JuGOtrr Cupjcdeb 
Toy r Eoop Chakd Shaw 

[7. I*. R. 6 Calc 811 

00 Payment Into Court — 

Sloney paid into Court at settlement of issue* —At 
the settlement of issnes dofen lant paid money inti 
Court which plaintiff took out in part satisfaction of 
his elaim and raised an issue as to damages The 
1 1 ml iff* subsequently accepted the sum paid In full 
aatisfa lion an 1 withdrew the suit I/el L tl at the 
ph nt (I w» ntitlrd to ] is cost* up to an t inrlu lim. 
tlKSC <f tl ecttl incut of issues ACDE’iB I IMJI 
f •'OEABJI Pestabji I Bom., 70 


COSTS — continued 

1 SPECIAL CASES— continued 

Deposit ej caste 

— Admission — A deposit of costs acefn^medbj » 
prayer that they should be enquired into » 
particular principle does not Imply an 
the part of the depositor of Ii* obligation 
costs to the extent of the deposit JMUs - 
Scran r Count or Warps 14 W it 

02. „ Cinl Traced*" 

Code (1832) s 378^Smt for injunction or d*~*S" 
— Payment into Court by defendant to J. 
plaintiff's claim — Costs m such case-Costs-^ 
Procedure Code (18S2J * 

Court —The plaintiffs sued alleging certain ^ 
In their house to be ancient wif.dow. aBd «)mph^ 
that a building In course of mctifu by tbe d« 
would when completed according to the bmldap 
obstruct the light through the said windows » ^ 
written statement the defendant ,ffi 

plaintiffs windows were ancient and that *” ^Zcot 
were entitled to the light and air 
At tbo time of filing his wntten rtatooent th» ^ ^ 
dant paid into Court the sum of H2W .„fl ae Dt 
written statement he stated was ® orB rr* „ 
to compensate tho plaintiffs for any & . >n 

might sustain and which he ' (defendant) ^ 
without prejudice to lus contentions bn th« 

of peace and to avoid litigation At f 
plaintiffs abandoned their claim for an mj (hin 
but insisted that they tfce P*“ 

R 200 as damages The Court found that F 

tiffs window » were ancient but that the*^,, 
into Court were sufficient tb , plain 

ordered that the defendant «h~uld r»:J’ “- Rg00 „ fr * 
tiff, ccsts up to the date *t £» that 

paid into Court and as to their jw o{ plain 
the defendant should pay „ n t jfr fhouli P 3 / 
tiffs' subsequent certs ^ and the Pjf , v&f 
to the defendant one-fourth of tM ‘• . f ltf 0 rf r 

quent cests The Court e«w 5X‘ fotki of the 
by directing the defendant to P a ^, > p«oo mto Court 

pL.nt.ff.u5 to thedateofWinK‘b^ eBtto that 

and half the plaintiff/ tarcd coits «ubwq t und* 
date The defendant *PF'* lc ? 0 f I*® > 

s. 570 cf the Civil Procedure Co* (Ac ^ *1! the 

the plaintiffs shonld have been -*ynieot b\U> 

defendant s colts subsequent to the ^ ^ , , 
Court. Held that the suit was net on f ClT1 ] Pr 
debtor damages and thorefore. 3'3 {he 
cednre Code d.d not api-ly Th« Civil Pwr 

had full discretion und-r * - ^ 0 . t hc C « art « 

dure Code to apportion “' cc0 £ lth lb at discnt*"^ 
Appeal would not to 

Held also that iu cases Bftbe g* ^ C-urt 8* 
debt or damages where money ■ P* * d Prrc«[ u £ 
principle und r lying a- » y of the C"* » 

ought to reguUte the ^ 

direct ng tba payment ‘J’ 1 , n , 

PatU- r Woaoiu I AVCKIS ^^ h, 21 Bom, *03 

Off . — rayment out ^ <J 
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COSTS — Continued 

I SPECIAL CASFb — eottt need 
out the judgment debt rs paid into Court the amount 
decreed, ‘'ubspqnentty the decree holder (A) and his 
conjia ( 31 ) put In a petition intimating that the 
money belonged to them in equal shares and tho 
Court afterwards held a proceeding in the presence 
of the vakil that no steps had been taken by Ins 
client to take out the money and that the name of If 
had been registered mth that of A as decree h ddera 
and the money was available for payment on their 
jrict application Eventually A! sued A for ft moiety 
of the amount. The Subordinate Judge holding that 
it was entirely owing to the passive opposition of A 
that the money could not be drawn out from the Court 
decreed the elaim with c stg Held that the decision 
cf the Subordinate Judge wag correct and just 
Ajoodhya Doss t Muthoora Doss 23 W R 14 

04. — Plaintiffs— Separate appear- 

ance of plaint Jft — Plaintiffs in the same interest 
should be represented by the same pleader cr set ci 
pleaders no costs being allowed for others Jahki 
bai t Atitaeam Pabttbav 8 Pom A. C„ 241 

05 ■ — • Liability of tin 

successful plaint ff for costs unnecessarily incurred 
by the defendant otctny to his raTcil g neglige nee — 
The costa which ft defeated plaintiff should he Te 
qmred to pay are those necessarily incurred by the 
successful party m the defence of the suit Costs 
cannot he deemed necessary if by reasonable dill 
gence on tho part of the defendant or bu pleader 
tho expenditure of them could have been avoided. 
SZETA 1'ATTA llAHADEVI r ‘'UBTUDAMM1 

CLls R 18 Mad 128 

08 Pleas taken out of time— 

Pleas taken after hearing of evidence— J>le a of 
ret judicata. — Cesta not allowed where the plea of 
ret judicata was not raised until after all the 
evidence had been taken. Pus Bahadoob Sikoh 
t Lucao Koozs 

[X. Is. R., 6 Calc 400 7CLE 251 

07 . Plea taken on 

appeal for fret time — Appeal succeeding on point 
toh en for first time — Respondent t costs — Where 
the appellants succeeded on a point taken by them 
for the first tune in appeal they were ordered to pay 
the respondent s costa of appeal Habidas Pprsho 
tam r Gamble 12 Bom. 23 

08 Preliminary ifiaue— Costs of 

preliminary ustte tn partition suit — Stamp (n 
partition suit — The plaintiff brought a suit to have 
09 items of property partitioned. The plaint ty-re 
a Court fee stamp of RIO The defendants admitted 
that three of the properties were ancestral and j tint 
but as to the other items the second defendant stated 
that they were the self acquired property of her 
deceased husband and contended that tho plaint 
was insufficiently stamped as the object of the suit 
was to obtain a declaration of title to and possession 
of properties in which the plaintiff had no interest. 
Aji issue was raised on this p< Int and on thii Issue 
tho Subordinate Judge allowed the objection and 
rejected the plaint. On appeal held by Peth*- 
*am, CJ and Iv earns J that the plaint was 


COBTS — continued 

1 SPECIAL CASES— continued 
sufficiently stamped The only relief prayed for 
was partition and for the purposes of the stamp 
the cause of actun which is stated in the plaint 
and that only must be looked at The members 
of the Appeal Bench however differed in opinion 
as regards the question of costs PethebaM C J 
being of opinion that tho costs of the appeal should 
be treated in the same way as the rest of the costs 
in the case and be divided between the parties to 
the partition and Noebih J holding that the 
respondent having failed on appeal ought to pay 
the costs and on this question an appeal was pre 
ferred under the Letters Patent cl 16 Held by 
Peissbp and TbeveltaW JJ — The costs of the 
appeals were severable from the general ccsts of the 
•tfit and theref re though the suit was one for 
partition the principle that the unsuccessful party 
must pay the costs was applicable so far as the 
appeals were OOT.eew.e4 the respondent theref>j*<s 
should pay all the costs in the two appeals Held 
by Pjgot J — The respondent ah mid fay in any 
event her own costs of the preliminary isvue and of 
the appeal bnt that as to the plaintiff s costs of 
that issue and of the appeal they should be m the 
discretion of the Court as between the parties to 
tins appeal such costs being in no case to form part 
of the costs of the partition Moheydbo Coandba 
Ganouii i AanurosH Gabqulx 

[I L R 20 Calc 762 

90 Printing and translations— 

fleer ee of Pricy Council — W hen the Privy Council 
decrees not only a certain specified sum as the costs 
f the appeal to England but also awards the costs 
ujeurred m the Courts in India the decree holder I* 
•^titled to the costs of translating tho record of the 
appeal and of transmitting it to England. Asotin 
A LI c Jiuazsnno Chumdeb Ghosh 

[23 W IL 403 

See Madam Thaettb r Lopez 

[BEL B Ap 22 18W R. 253 
Umatbx. Pauma t Azucb au 

£9 B L R Ap 23 note 15WB, 350 
Saboda Pbasad JfnxrcK v Luchmipat Sikuh 
DUQab 0 B L.R., 23 note 18 W B., 89 
and Ln. Madhub Doss v Bisscjibiiub Doss 

[21 W XL, 411 

100 ■ Appeal ( 0 

Print Council — Costs of printing and translation 
certified by the Deputy registrar of the High Court, 
are a necessary part of the costs of an appeal to the 
ppvy Connell The amount of such costs is left to 
be ascertained by the Righ Court and Is net assew^} 
by the Privy Council Office. Ram Coouab Ghost 
r Peoscsxo Cookab Sabwtal 

[I. Ik R-, 10 Calo, 100 

10L Probate — Costs of oh/a may 

prolate — TaoI t ty of residuary estate foe eostt. ■ 

IJie appellant cited the respond nt, who was th* 
executor of one T to bnog m and prove his testator's 
will- The Dinsion Court (tsrABxrsa J ) erd-vedthe 
respondent to lw^e the will m Court and to talc out 
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COSTS — continued 

1 SPECIAL CASES — continued 


£ rotate but directed that the appellant ahould pay 

alf the costs of obtaiumg probate On appeal 

Held oarjing thcordtr ot Stabxiuo J as to costs) 
that the fund primarily liable to the costs of probate 
was tbc residuary estate and part of the residuary 
estate being as yet undistributed it should in the 
first instance be applied to tins purpose and after 
that the appellant and respondent should contribute 
in equal shares Dayabhai Tapidas r Dauobab 
dab Takdas I L E 21 Bom , 75 

— ' ■■ • ■ -» Or ant of pro 


bate— Subsequent inconsistent tall of ichich probate 
ts also granted — Costs of executor — The executor 
of a «ill }j a d obtained probate thereof when the 
executor of a subsequent (and inconsistent) will np 
plied for and obtained probate of the second will. 
Meld that having regard to the circumstances of tho 
case and to the fact that the litigation vrus produced 
by the c nduct of the testatrix herself the executors 
of brth will* were entitled to their costs to be paid 
l he estate but that in so far as the cost* 
would not be cohered by the estate each party must 
bear Ins own costs In the ooodS op TaeAitoyi 
Da *i I L. R , 25 Cftlc 663 

103 . — . Application fot 


re, ocntion of prolate— Probate and Administration 
A t (V of 1631) ss 65 83 — Costs allowed as plea 
tiers fees tn such proceeding— General rules and 
creator orders of High Court p 94 par a 8— Civil 
Procedure Cede 1882 , 220— Power of Sigh Court 
over costs of loicer Courts —S o5 and not a 83 
of the I robate and Administration Act applies to a 
proceeding for revocation of probate Such a pro 
eroding cannot be regarded as a regular civil suit but 
ns a miscellaneous proceeding and pleader's fees in 
each a proceeding should be fixed on that footing 
The High Court has full power to make an order for 
the awarding of costs la the lower Courts Where the 
lower Court had treated the application for revocation 
of probate os a suit and had given Rl 254 for pleader's 
fees the High Court held that R 80 should bo allowed 
the maximum allowed by the rules of the Court 
Pbatap Chandba Shaha r Kali Bhanjan Shaita 
(4C W JT 600 


Gabablni Dassi e Pbatap Chandiia SnAiu 

[4C W N 602 
104. — — Reference to High Court 


■—Practice— Costs of reference to Jhjh Court— 
*** *»• Cause Court (Presidency Towns) Act (Act 
°f 18b2J s C9 — Civil Procedure Code (At 
0/1832) tt 220 617 620 —Under s 620 of 
the Civil Iroeedure Code the costs of a reference to 
the lu li Court cannot be dealt vnth separately but 
niast be dealt with when awarding tho costs of the 
* lit They are howovir m the discretion of tho 
,urt , an ' ,lf e«l net necessarily f How the event of 
lesnit ’ icol v HlATnoonA Pass BrjtANt 

(IL.lt 16 Calc. 607 

TT ” Demand — stamp on plant — 

and th« r 1 " L re » suit was dcci led after trial 

anneal il o r.’" b rover «‘l by tho High Court on 
*rr<*l tie r*,c w. mnauW with orders alljwmg 


COSTS — continued 

1 SPECIAL CASES— conti nued. 
the plaintiff to amend his plaint hut requiring hi® 
to pay all the costs of the first two hearings — ffM 
that the stamp for the plaint was properly included 
in the costs of the second hearing in the Court btl w 
and that as the case was sent back for «*t’aal and 
net as a mere remand tbc whole of the pleader's fees 
should be paid for the second trial 51 AD no C&B’i 
deb Beba c Ham Locijun Beba 14 "W IL, 148 


108 


- Order for cost sot 


remand order directing < costs to nhde result — 
Execution for such costs hg successful party 
some not specified in decree of Court leloto—x?' 
mand materials necessary for ascertaining retutl 
of far purposes of awarding costs — Where in Al* 
pellate Court after setting aside the dcirce of ™ 
lower Court remanded the case and the order s» ~ 
costs privided costs will abide the result —Jit 
that if the result of the remand was entirely in fare 
of the successful party ho was entitled as * • 

courgi to the c sta m question even if the attrten 
the lower Court after remaud did not contain any ** 
direction That the only materials tha* » eth* 
placed before the Court to determine tho resu to 
remand are the judgment and the decree made m 
case Ianj Bhutan Toy Chovymjiit c «* 
Sundaki Debi „ iCW® 3 " 


- Swpimden<- cw "^'J‘” 


Where the respondent had been guilty jj Q 

transaction with constructive nob's oi wi 
sought to nil ret a purchaser as appellant t < ' h 

Court gave the appellant his costs *n 


hmtnarg objection to appeal— Fra ***» . tb0 
preliminary objection was anecwsfully *•**•* > w 

bearing of an appeal th High Court . ]s) 
follow the practice adopted in bankruptcy P . b() 
England by depriving the respondeat of eosM ®" 

of tb> »M*«1 on tbo gKyod tMOrV 
pellant had no previous notice of the pro .j 
objection Ex parte 23 rooks L R -, _*» V „ ict . 
and Ex parte Pirate L 22 14 Q E ^ 


red to Iktiaz Bano v La * J ** k & ^ i ga» 


decree pending appeal— Assignee ^ r Jt„T a l— 

respondent to appeal— Adding pa •**'** f/hftr 

Liability of assignee for costs of r w <d 

Court — The Standard Od taav&J “Krt' fo»” J 
the defendant for damages Hie lower <*> (be 
that there was no privity c.t of 

company and the <Jef«i<hm» ^ bn{ passed 


tbe cimpaay (plaintiff ho 1) with Thed^ 

a derifo for E (plaintiff No -) with E *hs 

fondant appealed »n the first uutanc ^ (( the 


fen dan t appcnicu in mo e 

. le resp n I nt The company 
defendant (.ppillant) w ti« that gg** j* (ih* 

by 2 hail bem a*lgn«l to them t*rtf 

appellant) obtained leave to make l T>* 

Dh os assignee. of the decree fn® * 
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COSTS — eout • 

1 ^PFCIAL CASES — continued 
company r3 jetted t be made ropon lent*. Thi* Ap- 
peal Court re mini the decree of the low er Coart And 
dismiwed tbe suit and the question >rtw whether the 
evapauv could be made liable for tb general to t* cf 
the hearing in tbc liwrr Coart Held that the com 
pany were liable only for tl e costs of the appeal in 
which they had taken an active part bnt not for the 
general coiU of hearing in the lower Court except so 
far a* tbc smt waa their suit. E was liable for the 
cost* throughout. The appclhnt (defendant) was not 
entitled by bringing the company on the record 
against their will to obtain an additional security for 
the costs already Incurred in the lower Conrt The 
assignee of a decree who Is made respondent in an 
appeal from it and Ulccs no steps actively to support 
it, ought not to bo erderrd to pav costs I AVJI 
Wobabji r EU-ra LI U 20 Bom 187 

110 — - ■ parties platn 

t (ft under t SO Civil Procedure Code — Umuccess 
ful respondents an appeal —-Parties haang no con 
irol of suit — The plaintiffs respondents on behalf of 
themselTea and 42 others SC of wli m had intimated 
tbeir willingness that the suit should be earned on by 
the plaintiffs sued for the dismissal of a mohunt and 
to wt aside an alienation of property by him and 
obtained a decree. The purchaser of the alienated pro 
petty appealed to the Iligb Conrt and the dccreo was 
set aside on the ground that the amt was misconceived 
and wa* not one under b. 30 of the Civil Procedure 
Code and the Judgment concluded by saying merely 
that the appeal is allowed with costs without 
specifying any names of parties by whom the ccats 
were to be raid. The decree when drawn up and 
signed named the two plaintiffs and the 43 other per 
sons as respondents and directed the costi to be rni i 
by the plaint iff* respondents Held in an applied 
twn for amendment of the decree that since the 4 2 
persons did not themselves join as parties as provided 
-for under i 32 of the Code and were not parties to 
the suit in the sense that they had any voice or 
control m the conduct of it they were n t I 'arty rc 
jj pendents though they mi-ht fall under the category 
of person* interested under s 80 end bo might be 
bound by the decision The decree must therefore 
be amended by limiting the OTdcr a* to the payment 
of costs to the plaintiffs Rea 1 and 2 Sajedub Pa/ 
t 13 A id v A Nath Deb 1 C W N 65 

111. Service of eummona "by 

mistake — Service on wrong person — In a suit 
brought by the plaintiffs agamst A the summons 
w at by mistake served upon B who thereuprm filed a 
■written statement denying his liability and alleging 
that lie was erroneously described in the titlo to the 
plaint On the day of the hearing of the case the 
plaintiffs agent saw B for the first time and ascer 
famed that he w as not the real defendant in the suit 
Held that B having done nothing to mislead the 
plaintiffs as to Jus identity was entitled to his or sts 
of suit Loudon BohuaT and Mkditkbhanzan 
Hank v Mahovbd Ibrahim Parxae 

[LL B 4 Bom 619 

112 Small Cause Court suite — 

AH JX of VISO—SuU on a mortgage — Wlieu a *nit 


COSTS — confirmed 

1 SPECI XL CASES — continued 
n brought f ir the j rmcipal sum and interest due on 
a inert gag the Ili 0 b Conrt gave costs although the 
d > crce was for less than Pi 000 as the Small Cause 
Conrt had no jurisdiction MraTCNJo? Dnrr v 
Kaueznee Dossee 1 Ind Jur 17 S 95 
— — — Sud o» a con- 

tract— Suit which ought to hate been brought tn 
Small Cause Court — Where on action on a contract 
was brought in the Hi^h Court and judgment was 
given to the plaintiff for H4 j1 134 —Held that as 
the amount so found due was less than H500 the 
plaintiff could not lave his costs unices the Jud^b 
who tried the esuso certified that the action was fit 
to bo brought in the High Court The 37th clause 
of the Charter of the Hi U Court does not give tha 
Court an uncontrolled discretnn as to costa iu civil 
suits Sabapati Mudalifas v Naeafansami 
Mudaiiyae 1 Mad 115 

114 — — ■ ■■ Cml Procedure 

Code 18o9 t 187 — Portion of costs given to losing 
party —Portion of the costs awarded to the defeu 
dnnt in exercise of the discretion given by Act VIII of 
18o9 s 187 where in a suit for some jewels it 
appeared on the evidence of the plaintiff* that they 
were not worth so much as stated in the plaint and 
the suit might have been brought m the Small CanBo 
Court Soto Aim ef Dossee t JuoaoiroinrN Ren 

[1 Hyde 172 

115 Act XXri Of 

1864 s 9— Small Cause Court su t brought in 
High Court — Tbo fact that a suit wag brought m 
the High Court because it was thonght necessary 
to attach the defendant s property before judgment 
which could not have been done by the Small Causo 
Court does not take the case out of the operati n of 
s 9 Act XXVI of 1SG1 Htoban Chundbb 
Gangoqly v Seib CnuTOEttMiXTEa 

[2 Hyde 237 

116 Small Cause 

Court Act (XXYI of 1864) s 9 — Slortgage — In a 
suit by a mortgagee the prayer of the plaint was for 
a decree for R300 with interest and for foreclosure 
or sale m default of payment Held that it was au 
action within s 9 of Act XXVI of 18G4 and there 
fore the plaintiff was not entitled to costs Khei 
TBAMOBAH ChATTEKJEE c KlSOBmOHAY BOSE 

[IB LB. O C 27 

117 Certificate under 

ActXXVI of 1864 s 9 — Appellate Court Power 
of — Where in an action in the Hit-h Court foande 1 
on contract a verdict was found for the plaintiff fir a 
sum less than R1 000 and the Judge who tried the 
case awarded costs without certifying under s 9 Act 
\XVI of 18G4 that the acti n was fit to be brought 
iu the High Court — Held that the Court might 
•apply the omission on appeal hosocooitAB Doss 
r RewaTA lira 10B L E 368 

8 C Eewata Mro r Rcbocooitae Doss 

[19 XV R 207 

U8 Suit on decree of 

" nail Cause Court —In a suit upon a decree of the 
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COSTS — continued 

1 SPECIAL CASES — continued 
probate but directed tliat the appellant should pay 
half the costs of obtaining probate On appeal — 
Held (van, mg the order ot frrABLlNG J os to costs) 
that the fund primarily liable to the costs of probate 
was the residuary estate and part of the residuary 
estate being as yet undistributed it should in the 
first instance be applied to this purpose, and after 
that the appellant and respondent should contribute 
in equal shares Dayabiiai Tapidas r Damodah 
das Taeidas I L It 21 Bom. 75 

102 — ■ - ■ Grant of pro 

late — Subsequent inconsistent will of which probate 
*s also granted — Costs of executor — The executor 
of a will had obtained probate thereof, when the 
executor of a subsequent (and inconsistent) will ap 
plied for and obtained probate of the second will 
Held that having regard to the circumstances of tho 
case and to the fact that the litigation was produced 
by the conduct of the testatrix herself the executors 
of both wills were entitled to their costs to be paid 
out of the estate but that m so far as the costs 
would net be covered by the estate each party must 
bear his own costs In the goods op Tabamoni 
Dasi I. Ik B 25 Calc 653 

103 Application for 

revocation of prolate— Prolate and Administration 
Act (V of 1831 J ss 65 83 - Costs allowed as plea 
ders fees tn such proceeding — General rules and 
circular orders of High Court p 94 para 8 — Ctn l 
Procedure Cede 1S8P s 220 — Power of High Court 
over costs of lower Courts — S 55 and not s 83 
of the Probate and Administration Act applies to a 
proceeding for revocation of probate Such a pro 
cceding cannot be regarded as a regular cn ll suit but 
as a miscellaneous proceeding and pleader’s fees m 
such a proceeding should be fixed on that footing 
The High Court has full power to make an order for 
the awarding of costs in the lower Courts Where the 
lower Court had treated the application for revocation 
of probate as a suit andhsd given HI 254 for pleader's 
fees the High Court held that HSO should be allowed 
tlie maximum allowed by the rules of the Court 
Pbatap Chandba Shaha r Kali Ehanjan Shaba 

[4 C W N 600 

Gaeabini Dasbi v Pbatap Chandba Shaha 

[4 C W N 602 

104. — Eefcreneo to High Court 

— Practice — Costs of reference to High Court — 
^ tall Cause Court ( Pres deneg Towns) Act (Act 
of 1SS2) s CO — Ctn/ Procedure Code (Act 
\JE of 18S2J ss 220 617 620— Voder s CIO of 
the Civil I rocedure Code the coats of a reference to 
the IIi*h (, urt cannot be dealt with separately but 
must bi_ dealt with when award ng tho costs of the 
lit Tlity are however in the discretion of tho 
>urt a id need not necessarily frltow the event of 
tin nt \icol r Mathooiu Bass DriUNi 

[IL.B 16 Culc^ 607 
— “ Remand — Stamp on plaint— 

h ro a suit was decided after trial 
ami the <l<x hion bit g reversed by the High Court on 
apjxal tl c cast was remand -d with orders allowing 


COSTS— confi nnei? 

1 SPECIAL CASES— confi »«?<? 
the plaintiff to amend lus plaint but requiring ! to® 
to pay all the costs of the first two hearing 
that the stamp for the plaint was prcpwly mcludca 
in the costs of the second hearing in the wMwt 
and that ns the case was sent back I° r re . 
net as a mere remand the whole of the pie* r 

should be paid fir the second trial JIadbtb 

deb Beea r Rah Locitpn Eeba 14 w as. 

108 Order for eoft *» 

remand order directing costs to 
Execution for such costs iy successful V ^ „ 
same not specified m decree of Court JjJ 
tnand materials necessary for ** eer f£* /.[ Ap* 
of for purposes of awarding costs > ffi 

pelfate Court after setting aside ^ 

lower Court remanded the case and tb 
cost* provided costs will abide theKj® , #nr 
that if the result of the remand was entHCly m ^ 

of the successful party he was entitl'd M ■« ot 

course to the costs in question even . ny jncb 

the lower Court after remand did not ^ 

direction That the only materials ' « ‘ f t b» 
placed before the Court to determine th Jfl 
remand arc the judgment and the deer jjava 

vase Fani Bhdsan For Chowthw ^ ^ 
bTTKDABI DSBI - * ^ „ 

107 — BpptaSm 

notice to purchaser —Secrecy ie crecT m* 

Where the respondent had been , w } u cb b» 

transaction with constructive . th« Hu. 1 * 

sought to affect a purchaser as *M* e, “ n hot k Court ». 
Court gave the appellant his costs l 

Hoehasji TbmUlji c JIankhtabba^ ^ afft 


108 $ b«*» 

hminary objection to appeal totfn ^ (be 

preliminary objection was suece Jf to 

hearing of an appeal the ^ 

follow the practice adopted in on the 

England by depriving the ^^und tSt the 
dismissal of the arpeal on the ground^ ^^^y 


decree pending es on appeal 

respondent to appeal A * 3 1 i ta n»3 '* 1°** . 

Lxahl ty of assignee for rods of 9 fag Jin" 

Court — The Standard Oil 

the defendant for damage* The bP t*rivn tb® 

that there was no privity of the «> 

ompany and the “ iWdh^ *«* >rf 

the company (plaintiff >o* J’l w,th vests- TV 

. to ,,, 1 " Six (rw»wr v. * g 

fondant appealed inthefirstm* bovftTfr gave *» 

• le respondent Th the decree 

d fe. dant (appellant) nti«». 

by J- had beea argued to them. ^ wp *nv r*!; 
appellant) obtained leave tj* jmeree from h 

mV*"' ”* 1 “ <! lht ' 
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COSTS — cent n od 

1 bVTCl VL CASES— continued 
enjnpasy cl jotted t bo made respondents. The Ap- 
peal Court re rrse 1 the decree of the I nor Court an I 
dim s»cd tbo suit and the question arose whether the 
crtnpatiT could be made liable for the general costa cf 
the hearing in the lower Court Held that the com 
pany w«e liable only for the costs of the appeal in 
which they had taken an active part but not for the 
general costs of hearing In the lower Court except so 
far ai the suit waa their suit. J? was liable for the 
costs throughout The appellant (defendant) waa not 
entitled by bringing the company on the record 
against thur will to obtain an additional security for 
the costa already Incurred in the lower (hurt Tho 
assignee of a decree who is made respondent in an 
appeal from it and takes no steps actively to support 
it ought not to bo order <1 to pay costa RiJfJi 
lloHAUJi r Ems L L. It. 20 Bom 167 

110 - — ■ — — Parties plant 

ftffi under i 30 C ttl Procedure Code — Unsuccess 
ful respond tuts is appeal — Partita hating no eon 
irol of tr.it —The plaintiffs respondents on behalf of 
themselves and 42 others 3C of wh m had intimated 
their willingness that the suit should be carried on by 
the plaintiffs sued for the dismissal of a mobuot and 
to »it aside an alienation of property by lum and 
obtained a decree. The purchaser of the alienated pro 
pcity appealed to the High Court and the decree was 
aet aside on the ground that the suit was misconceived 
and waa not one under s 30 of the Civil Procedure 
Code and the judgment concluded by saying merely 
that the appeal la allowed with costs without 
specifying any names of parties by whom the ccsts 
were to be paid. The decree when drawn up and 
signed named the two plaintiffs and the 42 other per 
nous as respondents and directed the costs to be paid 
by the plaintiffs respondents Held m an applies 
tton for amendment of the decree that since the 42 , 
■persons did not themselves join as parties as prouded 
for under s 32 of the Code and were not parties to ] 
the suit in the sense that they had any voice or j 
control in the conduct of it they were not party re I 
jpondents though they might fall under the category 
of persons interested under s 30 and so mi"bt be 
bound by the d cisitra The decree must therefore 
be emended by limiting the order os to the pnymeat 
of costs to the plaintiffs Nca 1 and 2 SaJbdu® Fat 
r Baidya Jiatii Deb 1C W If 66 

111. Service of summons by 

mistake — Service on wrong perton — In a suit 
brought by the plaintiffs against A the summons 
was by mistake served upon 8 who thereupon filed a 
written statement denying bis liability and alleging 
that he was erroneously diseribed in the title to the 
plaint On the day of the hearing of the case the 
plaintiffs agent saw 3 for the first time and ascer 
tamed that he w as not the real defendant in the suit 
Held that 2? having done nothing to mislead the 
plaintiffs as to his identity was entitled to lus c sts 
of suit London Bombay and Mediterranean 
Bane v Madoned lBBini»t Pahkau 

[LIB 4 Bom 610 

113 Bmall Cause Court suits— 

AH /X of 1350— Suit on a mortgage — When a suit 


COSTS — continued 

1 SFECIIL CASES — continued 
u brought for the j riucipal sum and interest due on 
a mutgage the Hi„h Court gavo costs although the 
d'eree was for less than R1 000 as the Small Cause 
Court ha 1 no jurisdiction SIibtdnjoy Duty » 
KameSvee Dossee 1 Ind Jur If 8 85 

113 " 1 ... Suit on a con 

tract— Rv t which ought to hate been brought tn 
Small Cause Court — Where an action on a contract 
was brought in the Bi„h Court and judgment was 
given to the plaintiff for S454 13-4 — Held that as 
the amount so found due was less than B500 the 
plaintiff could n t have his costs unless the Judge 
who tnod the canso certified that the action was fit 
to ho brought in tho Bi e h Court The 37th clause 
of tho Charter of the High Court does not give the 
Court an uncontrolled discretion as to costs in civil 
suits. SaDAPATX lllDDAlIYAB V TiABATANSAia 
JlTTDAirYAB 1 Mad 115 

114 • Civil Procedure 

Code J8o0 t 187 — Portion of costs gnen to losing 
party —Portion cf the costs awarded to the defen 
dant in exercise of the discretion given by Act \ III of 
18 9 s 187 where in a suit for some jewels it 
appeared on the evidence of the plaintiffs that they 
were not worth so much as stated m the plaint and 
tho suit might have been bronght in the Small Cause 
Court SoUDAMINEY DOSSES V JtTQOOltOHTTN SEN 

[1 Hyde 173 

115 Act XT VI of 

1864 t 9 — Smalt Cause Court suit brought in 
High Court — Tho fact that a suit was brought in 
tho High Court because it was thought necessary 
to attach the defendant s property before judgment 
which could not have been done by the Email Cause 
Court does not take the case out of the operation of 
s 9 Act XXVI of 18G1 Hfbban Chdndkb 
Gangooly i SniB Ghdndeb Mitteh 

[2 Hyde, 237 

116 Small Cause 

Court Act (XXVI cf 1S64J s 9 — Mortgage — In a 
suit by a mortgagee the prayer of the plaint was for 
a decree for R300 wuth interest and for foreclosure 
or sale in default of payment Held that it was an 
action within s 9 of Act XXVT of 1861 and there 
fore the plaintiff was not entitled to costs Khet 
tbauohAN Chatteiuee « Kisobimohan Bose 

[IB B R o C 27 

117 — - - ■ Certificate under 

Act XXV J of 1S64 s 9 — Appellate Court Power 
of — Where in an action in the Hi c h Court founded 
on contract a verdict was found for the plaintiff for a 
sunt less than HI 000 and the Judge who tried the 
case award d costs without certifying under s 9 tet 
XXVI of I8G4 that tho action was fit to be brought 
in the Ht 0 li Court —Held that the Court mi*ht 
supply the omission on appeal hosocooMAS Doas 
r KewataMug 10 B L E 368 

S C Kb wat a Muo r Nobocooiur Doss 

[IBW E 207 

Small Cent* Court— In a suit uPona d«T»oMfie 
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COSTS— continued 

1 SPECIAL CASES — continued 
Small Cause Court brought by reason of there being 
no process of that Court whereby satisfaction of its 
decree could be obtained — Held that the High Court 
had power to award to the plaintiff his costs of suit 
under the circumstances of the case costs wero not 
given, Madak AIohav Bose r Lawbssce 

[IB L R.O C, 60 

lie — Act XXVI of 

1864 e 8 — Set off — Where the defendant proved 
a set off against the plaintiff and thus reduced the 
amount which he (plaintiff) was entitled to recover 
from the defendant for breach of contract, — Held 
that notwithstanding the provisions of s 0 of Act 
XXVI oi 1804 the plaintiff t\ 38 entitled to his costs 

Kisuobchand v MadiiOwji 

[HE 4 Bom , 407 

120 -- — Presidency Small 

Cause Courts Act (XV of 1882 ) s Si — Presidency 
Small Cause Courts Act (1 of 1895) s 11 — Suit 
brought before but determined after the pasting 
of Ait I of 1895 — Certificate for costs—O eneral 
Clauses Consolidation Act ( 1 of 1868J * 6 —The 
plaintiff before the passing of Act I of 1895 
instituted m the High Court a suit to recover 
from the defendant a sum of over H2 000 wluch 
was tedne 4 to a sum of less than H2 000 before 
the hearing and therefore below tho limit for amts 
cognisable by the braall Cause Court At the time of 
its institution Act XV of 1882 was applicable by 
a 22 of which Act a plaintiff was deprived in a amt 
cognizable by the Small Cause Court of his costs if 
lie obtain* da decree for less than H2000 unless 
the Judge who tried it certified it was a fit case to be 
tried in tho High Court The 6Uit was net determined 
until after the passing of Act I of 1895 by a 11 of 
which the deprivation of certs applied to cases in 
which the plaintiff obtained a decree for leas than 
HI 000 The Judge made a decree in favour of the 
plaintiff and without certifying that the case waa one 
fit to bo brought m the High Court he allowed the 
plaintiff tho costs of tho suit Held on appeal that 
the case was governed by s 0 of tho General Clauses 
Consolidation Act (1 of 18GS) Act 2 of 1895 was not 
apph able and the plaintiff was not entitled to his 
costs of suit The principle of Deb A aratn Dull r 
harendra Knsbna I L P 16 Cale 267 applied 
isiUiL abut P Lesue I L E. 24 Cole. 300 
(1C V? N.1S 


121 , ■ — — Jtiffht of plain 

i'll recovering less than £2000 u JTt ph Court — 
Presidency Small Cause Court Act (XV of 1S82J 
1 2% — Presidency Towns Small Cents Court Act 
Amendment Act (I of 1895J — General Clauses 
Con el dat on Act (I rf 1868) s 6 —In this suit the 
plaintiffs recovered a total sum of JU 007 from the 
defendant for breath of contract The suit was 
wonght in 1894 It was contended for the defendant 
UK? * J 3 .®* Presidency Small Cause Court Act 
J 7 1 882) which wa* in force at the date of the 
"'MV' t>w *Pllied to Ihe case and tint 
unde r that section the pWlffs although surfrt.ful 
were not entitled to Uwi, cort , jj,jj that the plaintiffs 


COSTS — continued 

1 SPECIAL CASES — continued 
were entitled to recover costs. The power to award 
c *ta is derived entirely from Acts of the Legislature 
and in making the award the Court cannot bsie 
its decision on p Muslims which have been repealed 
and are no longer effective at the tune its order >• 
passed Held also that t 6 of the General Clanies 
Act (1 Of 1818) did not apply to the case /mail 
Anffv Leslie J L B 24 Calc 398 not followed. 
\ ovosuks Hits pe r OokbbdA Kdetsv 

[I 3* K., 21 Bom 770 

12a * Special appeol—Cosfs of 

special appeal after remand bn lit yi Court — I* • 
case after being decided m appeal by tho Zim C nit 
is brought before tho Hi c h Court in special spP™ 1 
and is remanded the costs of the special appeal con 
only he recovered if the Hi c h Court a order of vun» 
provides that they are to abide the decum** 
below Hioauiipe Chattebjee r Ba* Jmopm 
O nramnm 13WH.38 


133 Stay of eiecutlon-4"/' 

cation fur staff of execution— Practice — » 
defendants in an original nit applied totbe AppdbW 
Court for stay of execution of the decree WO« B 

appeal -Held (Baitoube / dissenting) that W 

applicant who asked for the indulgence 

coste of the application Cm Lug cS^OBS 

124 —Strtt or appeal only partly 

decreed— Discretion of Court •* a ™'^" y wo< t 
it not correct in law or instiee to say B t 

be invariably awarded in proportion to the 
decreed and dismissed. The Court eie . ,„ TC tioti 

largest discretion in the matter j but thi {lfr 

is to be exercised with special reference to ,j, 4 

cumstanccs of the case, including the toD ~° T*wi 
parties Subo Erst Tewabbe c Jxnpoo'fixa™* 
EBB SEW DTAI TFWABK r 
EBB Srau Drat Tiwabbe v 
JrDoowiTir Tbwabbb r JlrsnoiuiH Ty 7 ** ^ 

12B - - - - - ~ failure at la 

rtion of special appeal — iVhere a 
it to the High Court f«W M to » P^. a , n * t 
peal the costs of that Court were (ketwd 

a Hkba Has BuPTtAChahjw £ ^ 103 

lOQ -- Proportion* 

its on partial T 1 

its should be awarded to both 

the amount decreed and dismissed- £77 

icsiEAU Sftssra 

— Costs to «•/<*’ 

m Is on sum «" of initft ^ ^ 

When a plaintiff has asked wi ■ ‘ . , ,nd to 
cm of what the Court hold, hfm ^ 

ich a lower rate of plead ’v'* fl^laim the d 
ill’s than to tbe rert of tho cWm U" M 
o succeeds In that part of part ol 

over the costs applicable to that parti 
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COSTS — ro»/i«*ed 

I MElIlL CASR>W6rtm»*rf 
l!i« subject nutter (Bum ■£. dissenting) HlVi 
reXi'cnrnr I)ebU r Ilootta 7 W R. 127 

Upheld on renew 8 W R. 66 

123 — Clam partly 

dtcreed and partly dismiss'd — If • plaintiff claim* 
in respect of two distinct matter* and succeeds u to 
one and fails as to the other the tests will be aj> 
jk rllAcd so *4 to give rack party the <wtl appli 
cable to that matter upon which be bus succeeded 
TABACHA5D JIOOSlHJEE r 3 ADOO"' iTK UOOXEEJBS 
[Harsh. 70 1 Hay 141 

JiDOOirjxn McKJEEBJl r TAIlACnA'CD IfOOKZBJX 
[1 IncL Jur„ O 8 103 

129 — • Order decree me 

Costs in properties — An order decreeing to plaintiff 
bn costs in proportion mutt be taken to mean as if 
cost* were given in jur portion to the am nmt decreed 
and dismissed l so that except when there la a dis 
ttnet order restricting cost to the plaintiff the defen 
ilant ia entitled to hSs Crete ca the pert ion of the 
claim dismissed although the order does not in words 
proride fir it HrxMTNATn Cnownirnr c Mo 
zif ssubee 4 W E Mib 0 

130 — Unsuccessful 

plaintiff at to whole claim —Where a plaint ff is 
entitled to mime part of hi« claim he ought not to be 
deprived of the benefit of the decree by such an order 
as to a oite a* would make him JiafcJc to the defendant 
for more than he would himself recover Bam 
Cbvsuzh Chowdkbt r Mauiott 16 W R 406 

131. * Plaintiff' only 

partly successful — Pressure ly defendants to rue — 
Although the plaintiff was unable to satisfy the Judge 
below as to each Item of property for which she sued 
and did not obtain a decree for the full amount claimed 
yet she was held entitled to recover the whole of 
the costs incurred by her In a suit into which she had 
been forced by the defendants for the recovery of her 
property Sdib Pebbhad CntroxEBBrnr r Otosa 
Moieb Pebee 10 "W R., 281 

132. Coe/t between 

party and parly —Calculation of costs— Portion 
ofcla m allowed and part ditalloxced — Where the 
decree in a auit directed the payment of costs by 
the plaintiff and defendants respectively in proportion 
to the amounts decreed and disallowed the Second 
Subordinate Judge before whom the matter came 
gave the plaintiff coets at the rate of 6 per cent on the 
amount decreed up to H 6 000 and to the defendants 
at the rate of 2 per cent on the amount disalloned 
on the ground that such was ni accordance with the 
practice not only of the Court of the Munsif but of 
the Fust Subordinate J udgo cl the district Held 
that the method ad i ted was erroneous and that the 
proper mode of giving effect to such a decree was to 
cal ulate the amount of the costs of the rent as laid 
and then divide the entire sum proportionately 
between the parties accordiug as they have respectively 
succeeded or failed. Samaroondery Delta v Royer t 
7 If It 127 billowed Lecxib p Jot Gobikdo 
bATKBOT 7 C. UR. 114 


COSTS— continued 

1 <T£CIAL CASES — co«/i n ucd 

133 Set off of costs 

ordered on tie disposal of a pielwnnaty point 
against costs awarded at the final disposal of tie 
suit — Costs of partly successful appeal — It is net 
the nenal practice when ccsts of an interlocutory pro- 
ceeding have been disposed of to consider that an 
award of tbo general ccsts of the suit interferes 
with the order as to the partial costs A prior decree 
haviDg given tbo costs incurred on the disposal of a 
preliminary point to the party successfully raising 
it, a later decree without expressly referring to the 
former gave the costs of the suit generally to the 
opposite side Held that the coats due under the 
prior decree shotald be set off against those due under 
the later Although mi appellant only partly succeeded 
in bu appeal the whole of his claim having been 
opposed in the Courts below on an untenable ground 
• — Held that there was no reason for departing from 
the general rule that the defeated party should pay 
the costs Radha Pbebhad biNOii t Bam Pab 
jrzswAS 6 eras 

[ILEfi Calc 787 13CLR 22 

134. -i . -• - - Suit for damages 

— Decree for nominal damages — Costs to defendant 
on difference —Where a suit for damages was par 
tally decreed on a finding of nominal damages and 
c at* on the amount undecreed were awarded to the 
defendant with interest —Held that there was no 
good reason fox such a course and no ground of jrza 
ttce for saddling the plaintiff with defendant s costs 
MosESnmr i Mdnoobiw 24 W R. 00 

136 — - 1 ■ ■■ 1 — — Consequential 

costs— Part al relief —Costs are not consequential 
Upon partial relief being granted in a suit involving 
a much larger subject matter a portion of which is 
etdl sn&judice and cannot therefore be given by the 
High Court upon a decree of the Privy Council 
If not provided for by the decree Leeianosd 
bison v Coubt op Wabdb 14 V R 337 

180 1 Administrator 

General » Act II of 1674 s 35 — Plaintiff succeed 
1 * g as to part of claim only— In April 1885 A 
entered into an agreement m writing with £ whereby 
ho agreed to act as the manager of £ a zanun 
dans and other landed properties for three years on 
certain terms therein mentioned. The agreement was 
duly registered On the 15th of June 1882 B sued 
the Administrator General of Bengal as administrator 
of A s estate to recover certain sums of money set 
forth in detail in the plaint as having been received 
by A and not accounted for stating that they had 
been misappropriated by A Held that, under the 
sp cial terms of the Administrator General s Act II 
of 1874 the plaintiff (having succeeded as to part of 
his claim only) was not entitled to any costs at 
against A s estate but was liable to pay costa on tha 
portion of Ins claim which was disallowed. HAfiEjf 
deb JvianoBE Bison r Admiststrato* Gbves,*. 
op Besoai £ Zi. R., 12 Calc., 857 

187 : " ~ AW/oriiyu.c 

hon or damages— Decree refusing injunction tut not 
gittng damages — ‘ Substantial success — In » suit 
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COSTS— continued 

1 SPECIAL CASES -mhaw* 
for an injunction or damages for obstruction by the 
defendant of the plaintiff s ljglit and air, the defen 
font raid H200 into Court The first Court granted 
an injunction but on appeal the decree was raned 
and an injunction refused but H5O0 damages given 
to the plaintiff On the question of costs it was 
argued for the defendant (appellant) that he should 
bo given hi b costs of app. al as be J&is~ae~yr>y 
in s ttwg aside the lnirjtuuCin’i 12 of the Court 
Vto preclude a Judge from exercising his 
discretion as to oo3ts MdiiiooBanath MojoojIdAr 
t MoKOBtTTTOOMiiSSi Bibm 20 W E. 200 

154 , — ... - Vendor and purchaser— 
Su t for damage* far breach of cottlraet and 
refund of earnest money— Omission la tender — 
In a suit fur damages lor breach of a contract 
to sell immoveable property and for refund of 
the earnest money paid to the plaintiff by the defen 
dsnt tu which the plaintiff obtained a decree for the 
earnest money — Held that as the defendant li ad mt 
P3id the earnest money into Court nor formally 
tendered it she must piy the coats of the sait 
P;r scdrr bujfUAttJi « Cabs nut 

PLR11 Boa 272 

155 — Vexatious litigation— Sue 

restful party ordered to pay cost* —The Court do 
parted from the general rule that a successful party 
is entitled to his costs m a cose urhero tho appellant 
lial manifestly acted relational/ towards the re 
spondeut and as o protest against frivolous litiga 
ti u, ordered the appellant to pay the respondent a 
costa. Gtakee Bast r False Bam 2N W , 73 

150 — - — ‘Will — Cost* of opposing eeill 

ly heir* of deceased — The heirs of a deceased person 
have a right to insist upon an adverse will being 
proved in solemn form by the attesting witnesses and 
ought not to be saddled With the adverse party a costs 
when occasioned by such opposition as they were cn 
titled to offer Matukoihee Dossps r fftrn b* 
Persuad Mckdcl 2417 E 25 

157 Withdrawal of suit — Omn 

*• on to obtain tease to bring another— Civil Prove 
dare Code it 97 and 1S7 — The High Court has no 
pjwer under the Civil Frocednre Code to award costs 
to the defendant when the plaintiff withdraw* not 
having ashed leave to do so with liberty to bring 
another suit for the same matter BsAsa r Tisefev 
gaba PatAl 1 Mad 247 

158 Order for costs 

made i a alienee of and «m thoat notice to plaintiff 
— The plaintiffs on the day fixed for hearing asked for 
permission to withdraw a suit which granted ex 
parte Before the order was drawn up the do fen 
dint* pleaders hearing that the suit had been with 
drawn applied for their costs The application was *1 
lowed and the order was prepared ccsts being awarded 
to the defendants Held that as the defendants 
ha 1 been sumnj nee) the tower Court should neither 
bare powd an order allowing the suit to be withdrawn 
without notice to the defendant* nor should It Without 
ttotics to the plaintiffs hare passed an order charging 


COS TS — co n 1 1 n k ed 

1 SPECIAL CASES— confm**? 
mi i was obtained by them against J C S anil another 
on the ground that he was the real plaintiff 
S B JD only a nominal one It appeared thrtS B D 
had no means of her own bat Jived in the *" 

J C S who coaid explain nothir ** a 
stances or why she ^ministration suit -tort 
JrHna « necessary suit-J lability 
for costs — Adoption of smt by plaintiff Co J 
solicitor of next friend tchere sail 
bohettor’s hen on estate recovered or preterite j 
sait— Preservation of estate from future ru*fffr 

pointment of reeeiter^Tniane txveatrif & / 

IS74 s 31 — The plaintiff who was a minor 
her next friend (her husband) for the 
of her father Pnrshotam IlsmjL. Tho 4ty® 
the suit were the plaintiff s mother >anba5 w 
tbe widow and executnx of Pnrshotam t r» 

Burjorji who had been appointed by . .gj 

her during her absence on pilgnmaffe Th P “ 
leged that fianbai was insane and unfit 
estate and that Burjorji was mutnao aging “ 
mg it A receiver was appointed shortly « 
«»r„» -* is.. As «h. I, sarin? the ««*»»«» 


his coats Should be paid by the pla>«‘ t he«uit 
being of opinion that he was the 
and that It would be unfair to ® sk \ “? Ly M 
estate bear the costs of proceeding. tW »* 

real vo.ee Tbe Court w« «" B wn ni 

the timo the suit was filed v^c^o insane 

mind but that she bad subaequenty ,n* 

The usual accounts were ordered * JrsftM 

Iianbai The remit of taking these {n , 

her administration of the «rt* ■« bcr 18S3 the 

found to be unimpeachable and m ^ fn-nJ 

Court made an order directing ■ that tb*» 
should pay the costs of the \ ™ xiatt (tbs re 

fnend became insolvent and m» s c jJjg* »“ 
spondents) ©btsmed an or ^ er A tbeir cost* o° { 
chambers that the receiver should pay * apP „ rJ 
of the estate In b.. hands Ihe P£» “£ ta {ur W 
The respondents contended «»»»» v { f ^ 
adopted the suit and that they bod Jarred for (be 
costs— at any rate «o far as they jf,/j that 

recovery and preservation of j , v e paid cut «f the 
the respondents were not fraty 

estate The plaintiff had done ® t^x that she K“ 
mg her adoption of the sort tbh*rd.»rP , ? T ‘ , !!f 
nvaiucd pensive was consirtcnt w> t hn ter or 

,t as the decree did not ^ tb 0 f *£ 

require her to Re action n lb# „ rop ^ty m t 
mother Tianbah IXsli tc lJ to li»" J*?® 

bands of the asit apP^^it 

recovered by means of •?**.." jfZuaiate 
insestmeut. were cl la W mP< rt to 1 £ 

:hat there wa» no twM so it « , l 

^SJBStStSitSiSSs 
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COSTS — rout i used 

I crFClAl CASES — coni a serf 
a conveyance fa Si* name of one « an indigent mm 
Lor of tl pir family and dependent on thorn for supiKirt 
and «usM the sort to be brought in the name of S 
•J tdtifT j intly The Jndge foand that 5 
-»rd by U and B m order to aave 
160 - - AdrWllDu the cost* of the suits 

Act II of 1B74, *. IB and s 35— CmT ”*$• 
clams to property tn possession tf Administrator 
General under order of Court — Ccitt of Admims 
trator General in a suit to reeorer sue h property 
low paid — Expenses of taking care of each fro- 
pertu incurred lv Administrator General — Tbo 
plaint ill and defendant! Noe. 2 S 4 and 5 were the 
daughter* of one A' who died in B mbay on tlu. Oth 
November lfiS5 Short!? after the death of S the 
plaintiff went to Delhi leaving certain ornaments and 
other valuable* belonging to her locked up tn a box 
which also contained certain property which bad be 
longed to her mother G Tho box remained m the 
lionae in which the platntiiT had resided with S The 
ley of the bed vraa talcn by the plaintiff to Delhi. 
Poring the plaintiff** absence one of her sister* (de 
fcnd*nt No. 3} presented a petition totbe High Court 
alleging that all the property in the eaid box belonged 
to her deceased mother *' and waa in danger of being 
misappropriated by the plaintiff Upon these allega 
turn* the Court, on the ICth January 188C made an 
order npder t 18 of Act II of 1874r directing 
the Administrator General to take po*»es«ion of the 
property of G and hold the same subject to the fur 
ther order of the Court. Pennant to thi* order the 

Administrator General took possession of the box and 
•II its contents. The plaintiff admitting that some 
of the ornaments m the box had belonged to the 
estate of G *ued to recover the remainder of theorna 
meats therein which she alleged belonged to herself 
and which she specified in a separate list Defendant 
No 3 denied her claim and contended that all the 
property belonged to the estate of G The other 
■iften of the plaintiff (defendants No*. 2 4 and 5) 
admitted the plaintiff’s claim The Court held that 
the plaintiff had proved her claim and directed that 
her property should be delivered over to her by the 
Administrator General Meld a* to coats that the 
Administrator General was in the position of an inter 
pleading plaintiff and that U* was entitled in the 
first instance to recover his costs from the losing 
claimant (defendant No. 3) Failing recovery from 
defendant No 3 he wa* entitled to be paid his cost* 
out of the estate of S and if and in so far as that 
estate proved insufficient he was entitled to recover 
them out of the property which wa* the subject 
matter of the amt Held also that the cost* of the 
Administrator General included tho expenses incurred 
by him in taking care of the property entrusted to 
him by the order of the Court *uch expenses to he 
apportioned according to the amounts respectively 
belonging to the estate of G and to the plaintiff and to 
he paid accordingly out of the Baid estate and out 
of the property ox the plaintiff Ains Jan r 
Ejyett C a biuc IL R 10 Bom 350 

161.- 


— Partnership tail 

_Dccea»fd partner — Cost# of kis legal representa 


COSTS — continued 

1 srrCIAL CASES— contained 
contention that an independent action will under 
*nch circumstance* lie Bin Coouae Coonuoo v 
Cnrro eh junto MoOSerjbe 

[i.Ii.Ps scale. 233 I* R. 4 Z A 23 
140 — — Tayment of costa 

ly persons made parltincitAout their consent — Per 

-1,o without their consent arc made parties to 
te stage cannot be made liable 
of the partnership assets ou.. - _ fhe plaintiff 

should bo insufficient it wa* ordered that the pla — 
do recover his cc*t* from the estate of H There 
w ere no assets of tho partnership The plaintiff now 
toi k out a summons calling on Jt as eon and legal re. 
presintative of M to show cause why he should not 
pay the said costs or why in default the estate of U 
in hi* hands should not be attached. R objected that 
ho was no party to this suit « hen the decree was made 
and neither he nor his father’s estate in his band* was 
bound by it Meld that the summons must be dit 
rmsst-d. The decree so far ns it purported to affect the 
estate of if was not a valid decree inasmuch as the 
person or persons beneficially interested in that estate 
were not then before the Court Loudon r Khatao 
Bowji !•!» B, 16 Bom 615 

102 Unsuccessful suit while m 

possession pending appeal — Reversal of decree 
for possession on if peal — A under a decree against 
JJ took possession of B s estate and continued a Jitiga 
tion which had been comm need by Bs manager and in 
which he was unsuccessful and charged with the costs 
of snit B meanwhile having sppt&Ied to tne Privy 
Conned obtained a decree restoring her to possession 
of the estate Meld that A could not recover the 
cost* he was charged with from the estate Huiio 
Mouse alias Hobo Mouse Dxbia r ItAir hissonB 
Acaakjek 6 TV B. Mis 124 


163 - 


—Will Construction of— Jhff 
cults °f construction caused ly testator — In a suit 
for the construction of a will - Meld that the difficnlty 
of construct on having been caused by the testator 
himself and in regard to the circumstances and position 
of the parties costs should come out of the estate 
Indab Kunwar c Jaipaj. Kunwar 

[LLB, 15 Calc. 125 
1* B 15 I A« 127 

164 Suit for construc- 

tion of vail — Construction too simple to require 
assistance of Court — In a *mt for the construction of 
a will where the construction was not so difficult as to 
have riquir d the assistance cl the Court it was held 
to be not a case where the estate Bhould bear the 
costs The suit was therefore dismissed with costa, 

NabaYani Dabi * Administrator General ov 
Besoal I.L.B. 21 CalCrt 683 

165 . ■ Subsequent inecu 

ustenlvsill of which prolate is alsoo anted— Costs 
of executor —The executor of a will had obtained 
probate thereof when the executor of a subsequent 
(and inconsistent) will applied for and obtained pro 
bate of the second will Meld that having record tl 
the circumstances of the case and to the fact that the 
litigation was produced by the conduct of the test*., 
tnx herself the executors cl both wills were entitl'd to 
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COSTS — continued 

2 COSTS OUT OF ESTATE — concluded 
their costs to be paid out of the estate, but that in so 
far as the costs would not be co\ cred by the estate 
each party must bear his own costs- In Tire goods 
or Taeamqni Dasi ILK 25 Calc 663 

3 INTEREST ON COSTS 

160 Discretion of Court — "Ext 

cutxon of decree — The Court in executing a decree 
has no p wer to allow interest* on costs when not 
mentioned m the deci ee The proper course for ob 
taming such interest is to apply to tbe Court which 
passed the decree to amend it Ulyptcnnissa o 
Mohan Lai, S cKtrx, OB LE, Ap 33 

187 - ■ Costa of translation and 

printing— Execution of decree of Pricy Conn 
ctl — When on appeal to tbe Privy Council it was 
ordered that the decree of the High Court be versed 
with £276 12 2 erst* and that the decree of the 
7illa Court be affirmed with costa in the Court* 
below in execution of the decree it was held that the 
decree hr Ider was entitled to tin. costs of translation 
and printing incurred by him for transmission of 
the record to tbe Privy Council and that lie was enti 
tied to interest upon those costs but not to interest 
upon tho said £270-12 2 Madaw TnAKtni t> I oruz 
[0 B L K Ap 22 

S C Mtn>DUN Thakoob t M 0 HB 130 N 

[18W K, 253 

108 RefUnd of coats paid 

under decree subsequently reversed— Money 
paid under good decree —Costs paid in compliance 
with a decree subsequently reversed may be ordered 
to be refunded by tbe Court which made the original 
decree A party to a suit whose case has been dis- 
missed in both the lower Courts with costs is entitled, 
when tbe decrees of tbe lower Courts are reversed by 
tho Pnvy Council and the case remanded for re-tnai 
to apply for a refund of the costs already paid under 
tho decrees of the low er Courts but not for interest 
on such costs Such an application need not bemado 
to tho Privy Council but may be made to the Court 
in which the nut was instituted. DonAB Ally Khan 
r Aldool Azbez 

[LLR4 Calc 220 3ChB, 358 

109 hero a decree 

uni r which ersts wen. recovered is reversed no ex 
presB order is needed for refund of the costs the 
party who recovered having no ri c ht to retain the 
same Interest is avrardahle on costs to be so re 
fund-d Kedar Lath 1 akbasee n T)orA Motee 
Pedia 20 W R 40 

\ SCALP OP COSTS 

170 Coats on highest scale — 

In the Conrt below a decree was passed In favour of 
the j lain tiff with roets on scale ho 3 On appeal 
the decree ss to costs was altered it being ordered 
that each party should pay his own costs to be taxed 
on scale ho. 2 IIcldeo Aabayan c Scbtmoeocs 
[0BL.IL 681 

See also M ua.ru r OonnronE Compaxt 

[8 23 L.IL, 285 


COSTS — continued 

5 TAXATION OF COST* 

17 L . - Appearance before taxing 

Officer— Attorney— Appearance for sexjral per- 
tier — Summons to attend taxat ton— Frtutice ~ -j 
work which an attorney docs jointly tojmw 
parties together ho can only make ««*» 
and where he appears for any number of JMt 
before the taxing officer at the taxation 
of a suit he must be taken toreprestnt the® 

Tbe taxing officer should not «*“ 
summonses to different parties who »PP“ r “J „ 
attorney Kenny i Araim o Ap 50 

PEKail, 7BL * , “.not 

172 — Accountants employed 

under order or Coart-W*> I "J J. 

expense —In a suit to Sit usfle a , injtin ce 

countants were employed at the plain settlor a 
and not by order of Court ta ««ai« t"**,, 

books and give evklenee — Ne/d that the^in^ ^ 

tioh being most useful to the Court, an i jo 

the ends of justice the tm^er w- 
allowing their expenses MACAAIB Hyde 89 

,73 Cost, of oownine»* son 

citor where stilt againat Oo^rn 
been dismissed with costa —P ’ f Knyc , a 
OjTcer —The Government * >b«h»r w pument 
montlily salary ns such receives n f“ o{ htigatton 
from Government m respertrf out fee* of 
to which Government is a party ««■ ^ cf Qovnri 

actual payments made by him on beb iMtnjrt , the 

ment and pays no * c< * arrangcmei t 

Advocate-General but under hu tht 

Government bo is * lA $*‘L oveW d, * n d be 
decreed to Government If **»*» ««u»» 

pays to tbe Advocate General tbe ft' wfcn a 
allowed by tho taxing cfficer •*»« j with 
suit against Government ,,j and 

costs should be taxed «t the ™ n * th) , «r» 

toxin,, officer cannot enquire i^ 0dTrn ,rn-nt 

as to remuneration of Its la _ 7 STAX* *, 

A2.MULLA Sahed v SeceetAeT^ OV g 40 5 

lNEU , t Secretary 

citor tliat the laUcr^honM 
addition tho costs t y rd part V 

arrangement cannot aiT < ** *' , j*, no n^t ^ 
in costs and * h * lnlo co n«iJ » t|rtn ’«.%*¥ 

inch an » rran t-^ ^ public pohey >*£ tAT * 
is It illegal or contrary 1 c<CRgT A«Y or .ga 

OOUAK B"“” i 5, 17 *«jyS 
17B Attonvoy *£ „*,<*><* ” 



( 1549 ) 


DIGEST OF CASF3 


( 18 0 ) 


COSTS concluded 

5 TAXATION 01 COSTS — concluded 
tarri eren eft r payment — Jar sd rt on of High 
C art — In a (nit rrlttlnp to a charitable trust the 
decree Iir«t«l that the o sti of all parties thereto 
when Lain! »h ulJ be paid t at of the trust fund. 
Urtvn till* f o«U were ml trijiuntl; fnrnubcd to 
the trnrtei* hi the attorney*. Two f the trustee* 
th npht the bill* reasonable anil a^reul that they 
si mid be paid. The It ifd trostec 1 jeetfd to the 
amnnet of the tills as ri rbitant, and desired tliat 
they *h old be tiled. Vtwitlistandii g hi* jm>tc*t 
however the cth t trustee* paid the bill* withiut 
taxation. lie thereupon took out a »uram ns 
calling upon Li* c trustees and the attorney to 
th w cause why the bill* »li old not be taied and 
why they ehonld n<t refund ani mm which had 
hi-cn overpaid. Held that tho dissenting trnstie 
wa« entitled to hare the till* taxed although they 
}eid been paid and that the High G urt had juris 
diction to order halation to l*. made JllmnaY 
Muncherji JurnnoT r Btrauji Jijibiioy 

[LIR 18 Bom 189 

176 Suit relating to charitable 

Institution or endowment — Defendant cosh 
as let ir ten attorney and client ordered oat of the 
chanty estate— Charge* allowed and d sallowed as 
ago nst estate — Discretion of <«i»y master — ■ 
Irustee — In a suit brought by the Advocate General 
at the instance of relator* for the purpose of remov 
mg the defendants from the p sition of director* of a 
Ushomedanm *jue and foradmimetrati in of thepre 
perty of the mesque etc. tho decree ordered that the 
defendant* sb uld have their costs taxed as between 
attorney and client out of the chanty funds Tho 
attorneys of the defendants accordingly brought m 
their bill of costs and m taxation it was contended 
that they should be allowed out of the clarity funds 
the sum* which the taxing master certified they 
ehiuld pay their attorneys Held that where the 
taxing master decided that certain items allowed 
against the defendants should not ccme out of the 
chanty fund* his decision could not be disturbed It 
dies n t follow that because a charge is proper to 
be all iwed between an attorney and client that 
the chrat if a trustee should he allowed Hint 
charge out of the trust fund* Advocate Genehal 
op Bombay r Abdul Kaddb 

Cl Ii R ,20 Bom 301 

177 Coats of two Counsel— JDt* 

cret on of taxing off cer — Insolvency proceed ngs 
— AUegat ons of improper conduct — Purchaser — 
Pract ce —A rule was obtained in certain insolvency 
proceedings against the purchaser of property of tho 
insolvent to show cause why such purchase eh uld 
not be set aside and alleging improper conduct on 
the part of the purchaser who was represented 
by two counsel at the hearing of the rule On 
taxati n of costs of the purchaser the other par 
ties objected to the costs of two counsel on behalf 
of tho purchaser being allowed. Held that having 
regard to the allegations made the taxing officer 
exirciaed a right discretion in allowing the coits of 
two counsel I if tub matter op Bees Isursing 
Doit LX It 24 Cade 891 


COTTON FBADDS ACT (BOMBAY ACT 
IX OF 1803) 

See Appeal in Criminal Cases — Acts 
— Bombay Cotton Frauds Act 

13 Bom Or IS 
See Mao is tb ate Jurisdiction of 

[3 Bom Cr 12 
1 — 1 - 8 2 — Possession of adulterated 

cotton — F« ssession of adulterated cotton even 
though ncccm ponied by a knowledge that the cotton 
it adult rated is n <t sufficient to sustain a conviction 
of fraudulent a alteration or deterioration of cotton 
nudur the Cott >n Frauds Act Tia criminality 
attaches to such possession till the cotton is actually 
offered for sale or compression Reg r Hansiant 
Oavpa I X II lBom 2<iS 

fl. Mtxmg cotton — Ginning 

together two varieties of cotton winch had been 
mixed before constitutes mixing w ithin the mean 
mg of s 2 of Bombay Act IX of 1863 Reg < 
Chocthual IiAonmRAxr H Bom 144 

3 anda 8 —Offering adulter 

ated cotton for compression — Fraudulent m ten 
t on —To c institute the offence of offering adulter 
ated cotton for compression under * 8 of Bombay Act 
IX of 4863 it u not necessary to prove that the 
accused had a fraudulent intention or that he hod 
knowledge of the cotton Laving been adulterated or 
deteriorated or mixed as described m s 2 of that 
Act Beg r Pbbmji Bhagvan 10 Bom 295 

8 and 14 

See Jurisdiction of Criminal Coust 
—Offences committed only partly 
nr one District— Adulteration 

[I L R 3 Bom. 384 

COTTON FRAUDS REGULATION 
(BOMBAY REG III OF 1828) 

— — 8 1 cl 1 — Charge under — Cctton 

having been sold subject to exatninati n by an in 
spect >r the mere fact of cotton of tw o different qua 
lit cs being found in one of the bales was held to be 
not sufficient to support a charge under s. 1 cl 1 
of regulation III of 1823 (Bombay) Peg c 
Rattanji Bhukan 1 Bom, 17 


COUNSEL 

See Advocate 14 B L R, Ap„ la 
[5 B L R. Ap 70 
See Cases under Barrister 


See Commission— C mu Cases 

[8B L.B Ap 101 
Cor 7 
12 B L R. Ap 4 
See Insolvent Act s SG 

(11 B L, It Ap, 33 
L L. IL, 3 Bom 270 
See Practice— Civil Cases — Motions 

[B L.H. Sup VoL 809 
See Right to Begin 0 33 L It,, 417 



< 1B17 ) 


DIGEST OF CASES 


( IMS ) 


COBTS^-contmued 

2 COSTS OUT OF ESTATE —concluded 
their costs, to be paid oat of the estate but that in so 
far as the costs would not be covered by the estate 
each party must bear his own costs Ik Tin: goods 
o? Tabamom DaSI I L E,25 Calc 663 

3 INTEREST ON COSTS 

160 Discretion of Court — Exe 

cutton of decree — The Court in executing a decree 
has no p wer to allow interests on costs when not 
mentioned in the decree The proper course for ob- 
taining such interest ts to apply to the Court which 
passed the decree to amend it UlpctPNNISSA c 
Mohan Lal fctrzrL G B L B , Ap 33 

167 - Costa of translation and 

printing — Execution of decree of Prtrj Conn 
oil — When on appeal to the Privy Council it was 
ordered that the decree of the High Court be reversed 
with £270 12 2 costs and that the decree of the 
/ilia Court be affirmed with coats in the Courts 
below in execution of the decree it was held that the 
decree hr Ider was entitled to the costs of translation 
and printing incurred by hnn for transmission of 
the record to the Privy Council and that be was enti 
tied to interest upon those costs but not to interest 
upon tbo said £270-12 2 Mapan TnAKim t, I orsz 

[0 B I B. Ap 22 

S C Muddun Thakoob v Moebison 

[18 vr B 253 

168 Refund of costs paid 

under decree subsequently reversed— Money 
paid under good decree —Costs paid in compliance 
with a decree subsequently reversed may be ordered 
to bo refunded by the Court which made the original 
decree A party to a suit whose case ha* been dis- 
missed m both the lower Courts with costs is entitled 
when the decrees of the lower Courts are reversed by 
tbc Privy Council and the case remanded for rc-tnal 
to apply for a refund of the cost* already paid under 
tbo decrees of the low er Courts but not for interest 
on such costs Such an application need not be made 
to the Privy Council bnt may be made to tho Court 
in v, hieh the Bint w as Instituted Doe ad Ally Khan 
r AbPOol Azeez 

[I1B.4 Calc, 220 3 C L E 358 

109 When, a decree 

nadir which ccsts were recovered is reversed no ex 
press order is needed f r refund of the costs the 
party who recovered having no right to retain the 
same Interest is awardablo on costs to be so re 
funded. Kedah >ath Paebase* r Dor a Mote* 
Media 20 W E 49 

4 SCALP OF COSTS 

170 — Costa on highest scale. — 

In the Court below a decree was passed in favour of 
U e i UinUff with costs on scale 2,0 3 On appeal 
the decree u to costs was altered it being ordered 
tl »t with party should pay Ins own costs to be taxed 
on scale 2>o. 2 Bcldeo Nabayan r ScnrMOEOfB 
[0BL.lt. 681 

See »1» Muazb r Oomrron* Company 

[8B L.E. 285 


COSTS — continued 

5 TAXATION OF COST® 

17 X. — - Appearance before tsxlnff 

officer — l ttomey— Appearance for tertral par- 
ties — Summons to attend ta ration— Practice J 

work which an attorney docs jointly for • 
parties together ha can only make one «*« ' 
and where he appears for any number P 
before the taxing officer at the taxation ofther** 
of a suit he must be taken to represent t! lem j unt J 
The taxing officer should not wsu W flfl4 
summonses to different parties who a PP * 
attorney Kenny r AphiKistEATOe Om^ 
Bengal * \V„. 

172 Accountants employed not 


172 • Accountants employ^ 11 ® 

under order of Court- 
expense -In a suit to set aside a 
countants were employed at the piam “ 

*nd not by order of Court £ ***»«*«* + 
bools and give evidence —Bel « tba l « - w w 
tioti bung most useful to the Court I [ a 

the ends of justice the taxing marter «•< * 
illowlng their expenses HacNaib t ^ £9 

us c« t? of 


173 _ Costa of Oovernmoni 

iter where suit against 
jeen. dismissed with costs T tt » 

’ifficer— Tho Government iilicttor — jiupnt 

iontldy salary as such J*5>- 

rom Government in respect of •“/. ^ er 

o which Government is a party «crv Govern 

ctual payments made by h>m on b nltror ti 

Ldiocate General but onder h lft (),, cats 
lovernment ho is entitled^ >n d he lb’s 
ecreed to Government il 0 f f « 1,111 

u the Adme.tfOmn-1 tb. M , ,i„ . 
Itard b, tbo ttxws «*» BOftf mtb 

jit neainst Government i* * nJ 

ist, should bo taxed »n tiu #m8p «n«* 


should bo taxed m «» »*' 
g officer cannot enquire In 

Remuneration of its l3Wlffi«rs bj ^ ,o| 

mu Sahed r SECEM^k 0^^405 


I.AJ.AV. 

-4 Suit against 

te —Dismissal of stt t ' nrt , Oottr**'*\ 




„-S2yS?<*“s : yS“i>*r« J S 

llm-l ■» emteal « J”S5j,5f»7r O' .-’.‘m 

to- <*““ SML l il b. ii 

*° 5 

_ Ateonmy *J ff 

,-n II. ° t '“>• " ‘ 

-L,3ll e/j.i.eet el Ire"" 



{ 1SU ) 


DIGEST OF CASFS 


C J80O ) 


COSTS — concluded 

S. TUITION m COSTS — rt>ac/« led 
taxed ertn aft r payment — Juried rt on of Ilurh 
C -art - In a *uit relating to a charitable truit tbe 
decree Erected that the c< sts of all parties thereto 
wl cn taxed th ulJ If paid < nt of the trunt fund. 
Certain bills frosts were i’ll Wc]Hnitlj furnished to 
tie truttoi bt the attorn }*. Tw o cf the trustees 
th nrht the bills rcasi liable and agreed that they 
si raid fcc paid. The third trustee Inerted to the 
surjunt of tbc bills as ex rbitsnt, and disired that 
they sh nld be taxed. Vt withstanding ha protest 
however the ether trustees paid tic bills without 
taxatnu. lie thereupon took out a summon 
falling upon hi* c. trustee* and the attorney to 
th w tsnse why the bills sh old not be taxed and 
why they should n t refund anv sum which had 
been overpaid. Held that the dissenting trustee 
was entitled to have the bills taxed olth ugh th y 
Jail hern paid and that the High G urt ha 1 jnn* 
diction to ord-r taxation to he uvadc JurunoT 
Munchxrji Junmor r JIirauji Jjjibiioy 

[LIi K. 18 Tom 189 

178 Suit relating to charitable 

Institution or endowment — Defendant s coett 
at let teten attorney and client ordered oat of the 
charity estate — Charyet alloved and ditalloired at 
eya nit estate— Discretion of tat my master — 
2 raster — In asmt brought by the Advocate General 
at the instance of relators ftr the purpose of remov 
ing the defendants from the p sition of director* of a 
Mahomedan mosque and for administration of the pr 
perty of the mcs<(ue etc tho decree ordered that the 
defendants should hare their costs taxed as between 
attorney and client out of the chanty funds Tho 
attorneys of the defendants acccTdin c ly brought in 
tlieir bill of costs and ui taxation it was contended 
that they should be allowed out of the chanty funds 
all the sums which the taxing mister certified they 
sh uld pay their attorneys Held that where the 
taxing master decided that certain items alliwed 
against the defendants should not c me out of the 
chanty funds his dccisu n could not be disturbed It 
does n t follow that because a charge is proj er to 
be all wed between an attorney and cl ent that 
the client if a trustee should be allowed tliat 
charge out of the thiat funds Advocate General 
or Bombay v Abdul EadPR 

(1 1* R , &Q Bom 301 

177 * Costs of two Counsel— .Du 

cret on of taxing officer— Insolztncy proceedmyt 
— Allegations of improper conduct — Purchaser — 
Practice — A rale was obtained in certain insolvency 
proceedings against the purchaser of property of the 
insolvent to show cause w by such purchase should 
not be get aside and alleging improper conduct on 
tho part of the purchaser who waa represented 
by two counsel at the hearing of the rule On 
taxation of costs of the purchaser the other par 
ties objected to the costs of two counsel on behalf 
of the purchaser being allowed. Held that having 
regard to the allegations fuade the taxing officer 
exercised a right discretion m allowing the cats of 
two counsel Iv ins siatTER on Beer Iiursino 
D un HR 24 Calc 891 


COTTON FRAUDS ACT (BOMBAY ACT 

IX OF 1883) 

See Appeal in Criminal Cases— Acts 
— Combat Cotton Frauds Act 

[3 Bom Cr 12 

See Magistrate Jurisdiction op 

[3 Bom Cr 12 

1 — - • — » B 2 — Possession of adulterated 

Cotton — 1 1 isessinn of adulterated cotton even 
thoupli accompanied by a knowledge that the cotton 
ja adulU rated is n t sufficient to sustain a conviction 
of fraudulent adulteration or deterioration of cotton 
pndcr the Cotton Frauds Act ho criminality 
attaches to such possession till the cotton is actually 
<.ffercd for sale or compression Reg- r Hahmant 
Gayxia EL R lBom 228 

2 — — — — — - Mixing cotton — Giumng 

together two \anctics of cottin which had been 
mixed bef re constitutes mixing within the mean 
tng of s 2 of Bombay Act IK of 1803 Reg t 
CdoutumAl Lachuibam II Bom 144 

3 ande 8 — Offering adulter 

died cotton for compression — Fraudulent inten- 
tion —To constitute the offence of offering adnltcr 
»ted cotton for compression under s 8 of Bombay Act 
IX of 1863 it is not necessary to prove that the 
seemed had a fraudulent intention or that he had 
knowledge of the cotton having been adulterated or 
deteriorated or mixed as described in s 2 of that 
Act Reg r Pbemji Bdagvan 10 Bom 295 
. as Band 14 

See Jurisdiction op Criminal Court 
— Oetences committed only partly 
in one District — Adulteration 

[I LB 3 Bom 384 


COTTON FRAUDS REGULATION 
(BOMBAY REG HI OF 1820) 


a 1 cl 1 — Charge under— Cctton 

having been sold subject to examination by an in 
spcctor the mere fact of cotton of two diffeient qua 
lities being found in one of the bales was held to be 
not sufficient to support a charge under e 1 cl 1 
of Regulation 1H of 1820 (Bombay) Reg r 
I' att an j i Bhukan 1 Bom., 17 


COUNSEL. 

See Advocate 14B L R Ap 12 
[5 B L R. Ap 70 
See Cases under Barrister 
See Com jus sion— Civil Cases 

J8B L.E Ap 101 
Cor., 7 
12 B L R. Ap 4 


See Insolvent Act s 3G 

(UB L.R Ap„ 33 
J. I*. R^ 3 Bom. 270 
See Practice— C im Cases — Motions 

[B L. R. Sup VoL 609 


See Eight to Begin 9 B L. R, 417 



( 2847 ) 


DIGEST OF CASES 


( 2S4S ) 


COSTS — continued 

2 COSTS OUT OF ESTATE — Concluded 
their costs to be paid out of the estato but that in so 
far as the costs would not be co\ aed by the estste 
each party must bear his own costs In the goods 
op Tahamoni Dasi I L E 25 Calc , 653 

3 INTEREST ON COSTS 

160 Discretion of Court— Pxe 

cation of decree — The Court in executing a decree 
lias no p jwer to allow interests on costs when not 
mentioned m the decree The proper course for ob 
taming such lutcrest is to apply to the Court which 
passed the decree to amend it Uiputunnissa c 
Mohan Lal Sukto G B X. R , Ap 33 

167 ■ ■ ■ ■ - — ■ • Costs of translation and 
printing — Execution of decree of Privy Coun 
ctl — When on appeal to the Privy Council it was 
ordered that tho decree of the High Court be reversed 
with £*i 6 12 2 costs and that the decree of the 
Fill* Court be affirmed ruth costs in the Courts 
below in execution of the decree it was held tliat the 
decree-holder was entitled to the costs of translation 
and printing incurred by him for transmission of 
the record to the Tnvy Council and that he was enti 
tied to interest upon those costs but not to interest 
upon the said £270-12 2 Madan Thakfb v I orEz 

[0 B L R Ap 22 

S C Muddun Tiueoob v Mourns on 

[18 W R 253 

168 Reftind of costa paid 

under decree subsequently reversed— Money 
paid un ler good decree —Costs paid in compliance 
with a decree subsequently reversed may be ordered 
to be refunded by the Court which made the original 
decree A party to a suit whose case has been dis- 
missed in both the lower Courts with costs w entitled 
when the decrees of the lower Courts are reverted by 
the Pnvy Council and the case remanded for re Inal 
to apply for a refund of the costa already paid under 
the decrees of the lower Courts but net for interest 
on such c« sts. Such an application need not be made 
to the Privy Coancil but may be made to the Court 
in which the suit was instituted Doeab Alit Kuan 
r Abdool Azrez 

[I B. R. 4 Calc , 220 3CLh, 358 

109 — Where a decree 

undir which costs were recovered is reversed no rx 
pres# order Is needed for refund of the costs j tho 
party who recovered having no right to retain the 
same Interest u awardahle on cost# to be so re 
funded. Kebab Kath Fakbasee c Pota Motes 
Dkbia 20 W E 40 

4 SC VLE OF COSTS 

170 Costa on highest scale — 

In the Court below a decree was passed in favour nf 
the plaintiff with costs on scale ho 3 On appeal 
the decree u to costs was altered it being or lerrd 
that eaol party should pay his own costs to be taxed 
on scale ho. 2 Utrineo K abatan r ScnTMOEOCB 
[O E L.K. 581 

£r< al>j Mju.es v Oorairose Compact 

[Q 11 L, It. 285 


COSTS—con/mtied 

5 TAXATION OF COST® 

17JL — Appearance before taxis* 

officer — Attorney — Appearance for secerol par~ 
ties — Summons to attend taxation~PracUce — AnJ 
work which an attorney does justly for icrem 
parties together he can only make <me ciKrtl 
and where he appears for any number of parti 
before the taxing officer at the taxation of the tffl 
of a suit he must be taken to represent them j my 
The taxing officer should not issue «*»•« 
summonses to different parties who appear 
attorney Khnnf t AdmiNisteatob OExmJ- 

Bengal . 7B 

172 Accountants employed not 

under order of Court — Useful «•* 
expense —In a suit to set aside a srttlnafn ■ 
countants were employed at tie plaintiff »> 

and not by order of Court to cumin e the » »' w 
books and give evidence— Held that the ^ 
tioh being most useful to the Court and “P. w 
the ends of justice the taxing master was 
allowing their expenses MacNaib f i ^$0 $9 

173 Costs of Government 

citor whore aUit against Oovaram 
been dismissed with costa—l’otee / w| , 
Officer — Tho Government • , heitor vh 
monthly salary as such recelves no forth ^ ^ 

from Government in respect of any ce yv| 0 r 
to which Government is a party ««P* q[ Govern 
actual payments made by him on ®* b “* trortf tin? 
ment and pays no fees when “ , t mtb 

Adi oca te General hut under Ins tflC r *t. 

G01 erument he is entitled to j he tl « 

decreed to Government if recover A fonflwl 
pays to the Advocate Oeneral the »ev» w brc> • 

Sl~d by taw >»» ..S'li " Ik -V 

suit against Government M di »nJ tbr 

costs ahoull be taxeil in the . arrant/® ’’!* 
taxing officer cannot enquire in Oover’ im ’ nt ' 

as t> remuneration of its la^rffic J gxA« 7 * 

IznitatA Sahsu v SeC £ T £, 15 M*l« 405 


174 


Sait against 

Jta't O-D smissalofsu **’*??!£'* <}*"*•*• { 
f lav, o (Peers — igreement between 

it d Government S 'i , 1 ,e,lor f7 ft £3f»*BOiWK that tb* 
or contrary to puttie policy "l u pit* 

rrangement between the 0^‘^‘ur/ 
lor IS that the latter shonl 1 «•»* 

Uitteu the costs 

rrangement cannot hw 'nTn M to *»*' 

I costs and the Using tfficer n*s notw f 

ich an arrangement Into lid*** 

U illegal or contrary t" J t jmi T »ir 0 \ WT <ffS 
zp Atnr Oornu Santa - l7 Mad- ^ 

SB India , . <*, In Att* 1 

Affirming on appe** f0B JjrMA . 05 

IUEB r SECBETAST OT *TATEfO 16 40* 

175 — Attorney n" f 



( 1819 ) 


DIGEST OF CASES 


( 18u0 ) 


COSTS —concluded 

5. TAXATION 01 COST *! — eotluded 
taxed tren oft r pnument — Jar id ri on of High 
C urf — In scull relating to * rliantable trust the 
d tree directed that the o rt» of all parties theret 
’•ben taxed »h uld be paid rut of tie trust fund 
Ctrtjau l ill* of n*‘j were nUfinnd} hnubid to 
the trustet* b\ the attorney*. Two of the trustees 
tb ugbt the tills reas. liable and agreed tliat they 
»1 raid be paid. The third trustee lirctcd to tlie 
anvmct of the bills as ri< rbitant ana desired that 
they should be taxed. Nttwitbstandn g bis protest 
however tbe cth t trustee* paid tie bills with ut 
tais'.i ra. lie thereupon look out a summons 
falling upon hi* c. trustee* and the attorney to 
*b w causa why the bill* sli uld not be taxed and 
why thev should n t refund an) sum which had 
born overpaid. Held that th dissenting trustee 
was entitled to hare the bill* taxed alibi ugh they 
lad been paid and that the High O urt had jnni 
d etion to order taxation to be made JuronoY 
Mrxcunn Juranor r Byramji Jurunor 

[I. L. It 18 Bom 180 

170 . Suit relating to charitable 

institution or endowment — Defendant! eoih 
at between attorney and client ordered oat of the 
chanty eitate — C target allowed and d t allowed at 
aya nit eitate — Discretion of taxing matter — 
2 mil ti — In axuit brought by the Advocate General 
at the instance of relator* fir the purpose of rttnnv 
ing the defendants from the position of director* of a 
Mahomedan mi sque and for administration of the pre 
perty of the misquc etc- tbo decreo ordered that the 
defendants should have their costs taxed a* between 
attorney and client out of the chanty funcs Tho 
attorney* of the defendants accordingly brought in 
their bill of costs and in taxation it was contended 
that they should be allr wed out of the chanty fund* 
all the sums which the taxing master certified they 
*h old pay their attorneys Held that where the 
taxing master decided that certain items alt wed 
against the defendants should not c me out of the 
chanty funds his deemou could not be disturbed It 
djes n t follow that because a charge is p oper to 
be all nved between an attorney and cl ent that 
the cli-nt if a trustee sh uld be allowed that 
charge out of the trust fund* Advocate Gene bad 
OP BOMBAY v Abdul Kadur 

[T» 1* R, GO Bom 3Q1 

177 Costs of two Counsel— X>u 

eretion of taxing officer — Insolvency proceeding t 
— Allegations of improper conduct — Purchaser — 
Practice — A rule was obtained m certain insolvency 
proceedings against the purchaser of property of the 
msrlvent to show cause why such purchase should 
not bo set aside and alleging improper conduct on 
tho part of the purchaser who was represented 
by two counsel at the hearing of the rule On 
taxatnn of costa of the purchaser the other par 
ties objected to the costs of two counsel on behalf 
of the purchaser being allowed. Held that liaving 
regard to the allegations made the taxing officer 
exorcised e. right discretion in allowing the coats of 
two counstl In the matter op Beer Nursing 
Doit LI» R 24 Calc 891 


COTTON FRAUDS ACT (BOMBAY ACT 
IX OF 1803) 

See A pte ad in Criminal Cases — Acts 
— Bombay Cotton Frauds Act 

[3 Bom Cr 12 
See Magistrate Jurisdiction of 

[S Bom Cr 12 
1 — — — — - B 2 — Possession of adulterated 
cotton — Pisstssion of adulterated cotton even 
though accompanied by a knowledge that the cotton 
is adultirated is n t sufficient to sustain a conviction 
of fraudulent adulteration or deterioration of cotton 
under the Cotton Frauds Act No criminality 
attaches to such possession till the cotton is actually 
offered for sale or compression Reg t Hanmant 
Oavda L L R 1 Bom 228 

2. " Mixing colton — Ginning 

together two varieties of cotton which had been 
mixed bef re constitutes mixing within the mean 
ing of s 2 of Bombay Act IX of 1863 Reg i 
Chouthuad Lachhiram 11 Bom 144 

3 — and a 8 — Offiem ig adulter- 

ated cotton for compression — Fraudulent inten- 
tion —To constitute the offence of offering adulter 
ated ertton for compression under s. 8 of Bombay Act 
IX of 1SG3 it is not necessary to prove that tbs. 
accused had a fraudulent intention or that he had 
knowledge of the ertton having been adulterated or 
deteriorated or mixed «b described m s 2 of that 
Act Reo c Peemji Braovan 10 Bom 295 

• bs 6 and 14 

See Jurisdiction op Cbimtnad Court 
— Opfences committed only partly 
jn one Dibtriot— Adulteration 

[I L R 3 Bora. 384 

COTTON FRAUDS REGULATION 
(BOMBAY REG HI OF 1820). 

B 1 cl 1 — Charge under —Cclton 

having been sold subject to examination by an in 
spector the mere fact of cotton of two different qua 
lities being fonnd in one of the bales was held to be 
nit sufficient to s ipport a charge under a 1 cl 1 
of Regulation 111 of 1829 (Bombay) Beg v 
Rattanji Brukan 1 Bom., 17 

COUNSEL. 

See Advocate 14BLE. Ap 12 
[5B L R. Ap 70 
See Cases under Barrister 
See Commission— Civil Cases 

£8B L.R Ap 101 
Cor., 7 
12 B L R. Ap_f 

See Insolvent Act e 36 - lc -» 133 


See Practice— C m- 

_OMTANIE3 Act i U) 

S P-L.R. 17 All 252 


( 1847 ) 


DIGEST OF CASES 


( IMS ) 


GOSTS—conhnued 

2 COSTS OU1 OF ESTATE -concluded 
their costs to be paid out of the estate bat that in so 
far as the costs would not be covered by the estate 
each part} must bear his own costs In the goods 
op Tabamoni Da8i I L It 25 Calc , 553 

3 INTEPEST ON COSTS 

169 . Discretion of Court — Zxe 

cvtton of decree — The Court in executing a decree 
has no pjwer to allow interests on Costs when not 
mentioned in the deciee The proper course for ob 
taming such interest is to apply to the Court which 
passed the decree to amend it UiBCTTtJNNlsaA v 
Moran Eat. Sreto ABLE, Ap 33 

167 Costs of translation and 

printing — Execution of decree of Prit v Conn 
at — When on appeal to the Privy Council it was 
ordered that the decree of the High Court be reversed 
with £276 12 2 costs and that the decree of the 
7 ilia Court be affirmed with costs in the Court* 
below in execution of the decree it was held that the 
decree holder was entitled to the costs of translation 
and printing incurred by him for transmission of 
the record to the Privy Council and that he was enti 
tied to interest upon those costs but not to interest 
upon tho Baid £270-12 2 Madan TnAKtnt v LorBz 

[0B LE Ap ,22 

S C MUDDCN TUAKOOE v MoKRISOW 

[18 W B 253 

168 Refund of coats paid 

under decree subsequently reversed— Money 
paid under good decree —Co ts paid m compliance 
with a decree subsequently reversed may be ordered 
to be refunded by tho Court which made the original 
decree A party to a suit whose case hns been dis- 
missed in both the lower Courts with costs is entitled 
when the decrees of the lower Courts are reversed by 
the Pnvy Council and the case remanded fer re-tnal 
to apply for a refund of the costs already paid under 
tbo decrees of the low er Courts but not for interest 
on such ci sts Such an application need not be made 

the Privy Council but may bo mado to the Court 
hich the suit was instituted. Dobab Ally Kuan 
oot Azbez 

[ILE4 Calc 220 3CLE 358 
Where a decree 
h ccsts were recovered is reversed no ex 
Is nee led f r refund of the costs the 
vered liAving no right to retain the 
is awardable on costs to be to re 
Katu Pakbasee r I)oya Mover 
20 W E 40 

g VLE OF COSTS 
$ Costa on highest acalo — 
h decree was passed In favour of 

? s on scale No 3 On appeal 

r ~ i was altered St being ordered 
q M d pay bu own posts to be taxed 
” ro Nabatan r ‘nmraioroCB 
pn [0 B L.3. 081 

c? taw anurous want 
fc) £ “ „ K- 235 


COSTS — continued 

5 TAXATION OF COST® 

171 — Appearance before taxis* 

omcQT-AUorneg^AppearanceforUTtrdj^ 

ties — Summons to attend taxation— Trti ' "A 
wort which an attorney docs jointly 
part.es together he can only make «» 
and where he appears for any number of 
before the taxing officer at the taxation efth< » * 

of a suit he must be taken torepresent them, r.tJf 

The taxing officer should not hme 
summonses to different parties who *PP ...oil of 
attorney Kranr r Aralim™™ <£ 50 

172 Accountants employ*^ 

under order of Court * 
expense — In a suit to set aside a - mjtartce, 

conntants were employed at the plaint I * y* 
and not by order of Court inrfiti’*' 

books and give evidence - Held that d , rtf dto 

tioh being most useful to the Court ^ A, t, 

the ends of justice the t«j n S TXnGO 

allow ing tbcir expenses MACWAffi r ^ ig gg 

173 Costa of Go v 6 i3l!moiit 

citor where au.t 

been dismissed with . C0B , t ^rf ^ a %enrt‘ * 
Officer — Tbo Government for .j, f f ps/ner* 

montlily salary as such receives 0 tc ,i l 0 {liti(.'*-*- ,a 
from Government in respi ci of any oat f ■« <* 
to which Government i* a party n ^ #f florin 

actual payments made by him o JBi tnirt« A* 

meat and pay. no tin at 

Advocate Genersl but under hu uns ^ 
Government be is sod be th« 

decreed to Government >f r«ov f ^ „f ^oumI 

pays to the Advocate Genera! **”» * 

alio »ed by tho ttfu. tOttr m(h o* 

suit against Government u > ««« * ,*J iX« 

costs should be taxed .« the _ ™ n » 
taxing officer cannot enquire mta 0dTfr i» “ 
as t J remuneration of it* Sf ,„ vox 

AznruiLA Sahed r jgjjod., 40 

India u .,,rv of 

17 4 — Suit ogninatfirerfi^, 

Btato-P.esnieealofeu^c^ S ^ 

of loo, oJTcere^Jgff^ntte,. ,/ t ,rt 

and Qorernment S °\ ,e,l °' Ul zU\uaadnK ***'’ 
u- contrary to ^ > ^5 

arrangement between ti e crfre a *» U, f t 

citor ts that the 1 *“" *! 1 ™ t , (joveitm’™* *4 
•d bt.on the met. ptHv 

KEP Auk Ooimiu SaD LtJl I 7 
FOB India , 1= *** 

SiHOr SECaXTAaror^^ 

- Attorney A 


( 1849 ) 


DIGEST OF CASFS 


( ISoO ) 


COSTS — roncl udert 

$ TA\ VTION OF COSTS— «u.efwrfrrf 

fared eren aft r payment — Jurttd tian if High 
C -art — In * suit relating to a charitable trust the 
derm directed tliat the ct sts of all parties thcnto 
when taxi! «h uld be paid <ut of the trust fund 
Certain foil* of fat* were sntscqurntly furnish d to 
tic trust <xi In the attorn j* Two of the trustees 
tb light the hills reasonable and agreed tlmt they 
all raid be paid. The third trustee ol ircted to the 
am nut of the fills as ex rtitsut, and disired that 
they sbfnld be taxed. Nit withstanding his protut 
however the ether trustees paid tl c bills without 
taxation. lie thereupon loot cut a snmm ns 
calling upon hi* c- trusters and the alt iraey to 
*h w cause why the bills th uld not be taxed and 
wby they should n t refund ani snm which had 
Uyu overpaid. Held that th di senting trustee 
was entitled t> hare the bills taxed alth ugh they 
lev! been paid and that the Ui^h Churt had juris 
diction to order taxation to lie made JuanoT 
Muncuerji Junmor r II\uawji Juibhot 

[LL.B 18 Bom. 189 

176 8mt relating to charitable 

institution or endowment — Defendant! cotit 
at Letreen attorney and cltenl ordered out of the 
clarity eetaie—Charget alio red and d tallo ed at 
nga nit etlafe—Dttcrelion of taxing matter — 
2rtulee — In »«nit brought by the Advocate General 
at the instance of relator* for the purpose of remov 
ing the defendants from the position of directors of a 
JIahomedan mosque and for administration of the pre 
perty of the intsque etc tho decree ordered that the 
defendants should hare their costs taxed as between 
attorney and client ant of tho chanty funds Tho 
attorneys of the defendants accordingly brought w 
their bill of costa and in taxation it was contended 
that they should be allowed ont of the charity funds 
all the sums which the taxing master certified they 
sh old pay their attorneys Held that where the 
taxing master decided that certain items allowed 
against the defendants should n t c me out of tho 
chanty funds his decision could not be disturbed It 
does not follow that because a charge is proper to 
be all wed between an attorney and client that 
the client if a trustee should he allowed that 
charge out of the trust funds. Advocate General 
or ho jib at t> Abdul Kadue 

Cl 1< R , 20 Bom 301 

177 Coats of two Counsel — Du 

cretion of taxing ofJUer — Intoliency proceeding t 
— Allegation! of improper conduct — Purchatef — 
Practice — A rule was obtained in certain insolvency 
proceedings against the purchaser of property of the 
insolvent to show cause why such purchase should 
not bo set aside and alleging improper conduct on 
tho part of the purchaser who was represented 
by two counsel at the hearing of the rule On 
taxati n of costa of the purchaser the other par 
ties objected to the costs of two counsel on behalf 
of the purchaser being allowed. Held that having 
regard to the allegations made the taxing officer 
exercised a right discretion in allowing the costs of 
two counsel Is Tms matter op Beer Nursing 
Duit LB R 24 Calc 891 


COTTON FRAUDS ACT (BOMBAY ACT 
JX OF 1863) 

See Appeal is Criminal Cases— Acts 
— Bojibat Cottob Frauds Act 

[3 Bom Cr 12 

See Magistrate Jurisdiction op 

[3 Bom Cr 12 

1 ■ — S 2 —Potteit on of adulterated 

cotton — F ssesjnn of adulterated cotton even 
though new m pained bv a know ledge that the cotton 
i S sdoltcrated is u t sufficient to sustain a conviction 
of fraudulent adulteration or detenoratun of cotton 
under the Cotton Frauds Act l\o criminality 
attaches to such possession till the cotton is actually 
efffred for Bale or compression Reg v Hanmant 
Gatda I Lit 1 Bom 228 

3 — i ^— — Mixing cotton — Ginning 
together two varieties of cotton winch had been 
mixed beferc constitutes mixing within the mean 
mg of b 3 of Bombay Act IX of 1863 Req r 
Cboctumal Lacithiham H Bom , 144 

3 ■ - and 8 8— Offering adulter 

at/d cotton for compression— Fraudulent \nten 
t, 0 n —To constitute the offence of offering adulter 
ated cotton for compression under a 8 of Bombay Act 
IV of 1S63 it is not necessary to provo that the 
accused Lad a fraudulent intention or that he had 
knowledge of the cotton having been adulterated or 
deteriorated or mixed as described ms 2 of that 
Act Keg c Pbemji Bhagvan 10 Bom 205 

— - as 6 and 14 

See Jurisdiction op Criminal Court 
— Oppekces committed only partly 
in ore District— Adulteration 

[I L E 3 Bom. 384 

COTTON FRAUDS REGULATION 
(BOMBAY REG III OF 1829) 

— S 1 Cl 1 — Charge under — Gcttnn 

having been sold subj ret to examination by au m 
gpector the mrre fact of cotton of two different qua 
lities being fonnd in one of the bales was held to he 
not sufficient to support a charge under « 1 cl l 
of I egulation III of 1829 (Bombay) It EG v 
rattanji Bhukan 1 Bom, 17 

COUNSEL 

See Advocate 14 B L R Ap 12 
[5BLE,Ap 70 
See Cases under Barrister 
See Commission— Civil Cases 

£8B L.E Ap 101 
Cor 7 
12BLR. Ap_f 

See Insolvent Act s 36 13 3 


See Practice— Civt' 

-.uMTAKiE* Act s 1 0 

^ [IL2. 17 All 252 



( 1847 } 


DIGEST OF CASES 


( 1S43 ) 


COSTS— continued 

2 COSTS OUT OF ESTATE — concluded 
their costs to be paid out of tho estate but that in so 
far as the costs would not be covered by the estate 
each partv must bear his own costs Is THE goods 
op Tabamoni Dasi I Ii It 25 Calc , 653 

3 INTEREST ON COSTS 

160 — — Discretion of Court — Exe 

cution of decree — The Court In executing a decree 
has no p wer to allow interests on costs when not 
mentioned m the decree The proper course for ob- 
taining such interest is to apply to the Court which 
passed the decreo to amend it Udeutunnissa v 
Mohan Lai, S trKUI/ 8B L E Ap 33 

167 — ■ ■- Costs of translation and 

printing — Execution of decree of Privy Conn 
ctl — When on appeal to the Privy Cnunrjl •* — •*- 
ordered that tho decree of the v 
with J2276 12 2 co* — eti79 II abt 15 

7 ilia Cod.'' ~ [I I» B , 16 AIL, 132 

be 1 —*' Eofreshera to — 

- See Pa ACT ice — Civil Cases — Counsel a 

Fees LL E. 12 Calc., 561 

L Practice ns to hearing — 

here the senior counsel was absent when an appeal 
was opened the Court allowed him to follow bis 
junior I>0H3 r Sxewaet 0B L R, 340 
(17W R 40 

2. Hearing of argument on 

preliminary IbsUb —Two counsel for the samo 
imrty may be heard on argument of a preliminary 
issue Fatmabai r Aisiiahai 

[ILK. 12 Bom 4B4 

3 — — — Privilege of speech — Qnrs 

tion aa to tbe extent of privilege of speech accorded 
to counsel and advocates considered 1 eo r Kashi 
hath Dinkab 8 Bom , Cr^ 123 

4 Advocate — -Pri 

r Uye — An advocate in India cannot be proceeded 
against rn illy cr criminally for words uttered in his 
itficc as advocate. Sullivan r Nobton 

[LLE 10 Mad , 28 

5 Arguments. — I’erKosuAN J 

— It is improper in argument to endeavour to influ 
enco a Court by reference to a course which another 
Court might think fit to adopt or to tbe view which 
the Appellate Court might take of its proceedings or 
even to refir to tho lilolihood of an appeal J PO 
cm* a pm Saiioo r Mahomed Iloazi'i 

[15 W It. 173 

0 Power to bind client — 

A] prat to Petty Council — Ay re mint ly counsel 
not to appeal — Pindtng agreement on client — 

~~ 4 >re the counsel for the appellant had agreed* at 
tAnUrng °f the case on appeal bef ro the I 
c V«rrc aJf the High Court would re- 
g Vel party Coding on one <f several f 
m V ho- 2 UCTPeal to JjigUn 1 — / 

3 } n I that t 

vvl*> Milieu r acmrronr Co’ 24 ! 1 

e rk ‘ 8Bl 

f? 


COSTS — con tinned 

5 TAXATION OF COST 5 
17L _ Appearance before tssla? 

officer -Mtorney-AppearancefornrMlpr 

tie,— Summons to attend taxation -?™ * ' M 
work which an attorney does Jomtlj “J? 
parties together ho can only ^ 5 ZS* 
and where he appears for any m»*«f ."J 
before the taxing officer at tbe taI3tl , .. h )m flv 
of a suit he must be taken to *epre*e^m « 
Tbe taxing officer should not u«« i c!lS 

■jtssss&'SKSS 


Bengal 

172 


172 __ Accountants . 

under order of Court— " t t(rotc - 
expense —la a suit to set wide a «“•»"] ^ncis 
.muitwt. cmjlwri »t llsnlll-U 

tner or i> — ■ - of Court v> k <iH ** u> 

under s. 69 of tn — -y i-.irrict rCon*l 
conduct a case as prosecutor he may doit « ^ jj 
who shall be entitled to appear 
ot lh„ High tort rota jnd Of 
tor may thereupon avail himself o » {fcf ^ 
service a 

rend with .* 59 »nd GOu to “ lh , pn 

the Court of Session a case fall ■ g proscen 

visions of s CO —that is to »y t . e rnee* often"''' 
tor may always aTail lnmtelf of t ftiuig h« 

retained by a pm ate individual ^diu^ of fl. 
does not deprive himself of * h *®“*^ i once ^ 
case Where the assistance oil 
accepted that assistance ,„j ho 

of tbe trial (summing tip by 'ft* F» , (U MU 
reply) to which ss 2ol and -5- app 4 „ JOT 

ian M PendSok . fT 

10 Bight of counsel or otto ^ 

to conduct prosecution Iw« /si? 

irate sAcl e 

/ 495 — W ltb the exception of ‘“e A w e( hrv 
ral Standing Counsel ^crnniart Sd tbe 
officer generally or ^^Iber coo^ 

Government in that behalf u I>e ^ eondortlj' 
eel or attorney can eUl ® ,*]£. Without the 

r rosecut.on oi any criminal mao "^ 

sion of tho presidency 0 C^S? 

BctokistO DASS (0 C Ia B, 374 

ji statement hF 

Court— -Prorfire—T^e Co® th< bar 

ment from counsel .fm» ? rx *tn * 

burdening him with *" r^jj, Bos* aaI 

META8DX DaSJBI V bf*™ 0 W p C VT 

la the caseoo 

though It hM. I.™ »h* r»s« is ttsis 
entertained 

at the/ ucttil t» h? P' B it 

ctl er if t' 1 ^. r h •t* , ' mrt '2rr 

the part t t v e *u)rtiiy *f 

fcnifct upon 1 Pi*** 

hc« IL, 27 



( 1«U9 ) 


DIOBST or CASF8 


( 18 r 0 ) 


COSTS— concluded 

TWttTOA Ol COST 4 ' — court • led 
tax ed trtu after j> f«n it — J*r id t ion / // y* 

C wrf — In * suit relating to a rlusnuVle trust the 
decree directed tb&l the o sts of *11 partici theret 
when taxed th uld be paid at of the trust fun) 
Certain bill* of rosta store snl sequcntly funnst lb 
the trurteis bi the attorn i vs. Two ftUetrut-c* 
tl ught the tills reasonable an 1 a rent Hmt they 
»h ml J be paid. Tlie third trustee IjectCil to the 
are ut-t of tie tills as ex rbilant ana desired that 
they sh aid be taxed. Jv twit (islanding lui protest 
bower cr the ether trustee* paid the bills with ut 
taxation. lie thereupon took cat a suiumius 
calling upon lq* e trustees and the all rney to 
»h w cause why the bill* sli uld not ho taxed and 
why thev should n t nfund am sum wh ch lad 
Veen c vcrpaid. Held that th lisscntin trustee 
wu entitled to hare tl e tills taxed altl 

“* J3 -J 

ir dewr tlat n;>l of co««»ef nut made ok oat\ if 
otyeeted to —Per MACIEAN CJ and JIactbMSOn 
and 0m, JJ* on appeal from Starlet J — Cbunsrf 
patetse* a pen erst authority an apparent author 
ity which must be taken to continue until notice be 
given to the ether side by the client that it has been 
determined to settle and compromise the suit m which 
he is actually retained as counsel Where the e< m 
promise however extend* to collateral matter* to 
matters quite outside the scope of the particular case 
in which counsel is engaged in order to bind his 
elient it must be shown that he had given his client 
special authority to compromise upon the terms upon 
which the compr mite was effected, and the other 
side cannot avail themselves of the position that they 
did not know that It had not been given they are not 
cut lied to assume as In the case of an apparent 
authority that it was given and was existing Where 
counsel under a misapprehension of his client t m 
atruetioua and believing hunsclf to have authority 
acts In fact without it he caun t hind his client 
Apnms Lai Bose t Nibtariri Dassi 

[I L R. 27 Calc 428 
4 C. W N 180 


COUNTERFEITING COIN 

.1. Teat of whether coin to 

money — Penal Code it 230 231 — The test of 
wb ther a Min is money or not is the possibility of 
taking it into the market and obtaining goods of 
any kind In exchange for it For this its value 
must be ascertained and notan ms. Held thcref re 
that to counterfeit a Clin of the Fmperor Akbar** 
time was not an offence under is 230 and 231 of the 
Feual Code lUo e lutu Yadat 11 Bom 172 

3 Penal Code a 239 , AppUca 

tion Of — S 239 of the Feual Code is directed 
sgvuist a person other than the coiner who procures 
or obtains, or receives counterfeit coin and not to the 
effenre committed by the comer QUEER r Sirso- 
Bti* al at SHsoressHAO 3N W 160 


COTTON FRAUDS ACT (BOMBAY ACT 
IX OF I8t>5) 

See A r teal iv CntiiiVAti Cases — Acts 
— Combat CorroN Frauds Act 

(8 Bom Cr 12 

See MaOISIRATE JtWSDlCTIOK OP 

[3 Bom Cr 12 

1 e 2 —Pottettion of odtsl'erated 

cotton — 1 ssrssi n of adulterated cotton even 
though ncc inpsuicd by a kn wled^e that tbe cotton 
is adultirated is u t sufficient to au9tam a conviction 
of fraudulent adulteration or detcrioratuu of cotton 
unlcr the Cut u Irauds Act ho criminality 
attaches to such possession till the cotton is actually 
offered for sale or compression Reo r HAWMAJer 
Oatka LLR 1 Bom 228 

2 ' ' • - • - ■ Mixing cotton — Ginning 
„ two vane tics of cotton which had been 

Jtnoirf edge —IV n ro mis»n„ within the mean 
mg Queens con direct prooi "f 1863 REO r 
necessary to render tho person punish? 010 H4 
aectioui of tha Penal Code with reference hr. 
uttenng of false corn rAREantTLiAn HuKDOl 
Kheboo MtnrDUE, Queer r a crib Seek Ram 
Button Saba c Bawool Murom- 

£33 W R Cr, 4 

0 Uttering coma— Corns of va 

tuual kind—Penat Code t 233~Etidence — Em 
deuce of the possession and attempted disposal of 
coins of an unusual kind is relevant on a charge of 
Uttering such coins soon afterwards when the factum 
of uttenng is denied. Queer Peeress r Nra 
Mahomed LU. XU, 8 Bom 223 


COUNTERFEITING GOVERNMENT 
STAMP 

Penal Code u 280 — The lassing eff 

a one anna stump as a <m< rupee stamp is not coun 
forfeiting a enc rupee stamp Queen ® fcnuREOOp 
CuuitDEtt Dobs 2 "W R. Cr 85 

See Majority Act b 3 

[LL R. 17 Calc 844 

See Sanction to Pbosecutior— Where 

b AMOTION IB BECESSABT OB OTnEEWiSE 

[I. E. R 15 AIL 141 
LL A U Bom 859 
IhR 12 Bom 38 
I.E.R 17 Calc 872 
1 LR 10 MacL 164 
IL.R 11 Mad. 3 600 
IhR 12 Mad. 201 
EUR. 15 Mad. 138 
Tee Sostuai. Pekoe arabs Settlement 
P LIb,ia Calc., 133 


COURT ’* MEANING OF— 


3 Banal Code e 241 — Deleter i | See Comeasiea Act b 110 

of eons aof yeumue —Tbe gist of an offence umhr 1 [L, lu IL 17 AIL 252 



( 1855 ) 


DIGEST OP CASES 


( m } 


“COURT" MEANING O'P-conduded 

See Coxmsios— CoyyEssioaa op Pei 

BOKEB3 TRIED 40181X7 

[III K. 4 Calc., 483 
See Evidence Act 1872 s 3 

p 3 B L.R. Ap .,40 
Set Evidence Act 1872 s 57 

CL 1*3* 14 Calc, 170 

<S*P SCTEErNTENDEVCE OF HlOH COtTKT— 

CrriL Pboceduke Code b 622 

JX L. R., 21 Bom. 278 
- Place of trial of criminal case 


Open Court — Pronouncing judgment in private 
house —Criminal Procedure Code 1861 t 279 — 
Where a Magistrate conducted and closed the trial m 
the established Court house but could not by reason 
of illness pronounce judgment which he did at his 
pm ate house — ,ff«W that the procedure being excep- 
tional and m no way prejudicial tt> tbe prisoner could 
n the quashed as illegal under a 279 of the Criminal 
Procedure Code 1861 Government r Hoiasse 
Sinoh 1 Agra., Cr 17 

COURT OF WARDS 

See Loiitatios Act 1877 e 10 

[I D A 5 Mail, 01 
See Lukatic 8 B X R. Ap 60 

[I L R 1AU 470 
LL R., 13 Calc 81 
X R 13 X A 44 
IBB 14 Mad. 280 
See Minob— RE rBSasicrATiOK op Minor 
in fcuiTS 21 W B. 312 

[US 13 Mad 107 
UB 23 Calc 374 834 
LLR 24 Calc 853 
L.B..2UA 107 


"Agent of— 


See Act XX or 18C3 « 6 

[U B. 10 Mad. 286 
See Collector I. X R 3 All 20 
(11 E 18 Mad. 255 

Tenure created under — 

See Bengal Act IV or 18/0 

[16 B X. R 343 

L Poattton of Collector aa man 

ager of Court of Wards —In the management of 
cstat * under tbe Court of It ard* the Collector act* 
not »n his ord nary capacity as an officer of the exe- 
cutive Government hut ** a ministerial off ccr oi 
tt e L< urt of t\ arils and for ro!*fi»«anee In that cap* 
city he i» made personally responsible by the regulation 
constituting that Court Skeorai Srvan e Coitrc 
TO* Of MOBJtDABAD 2 ^ W, 370 

2. Right of suit— Tteor 

mg to Minor— n» Court of/ 
perfect right to maintain a *ult for f 
lanil bel/nging to a minor which U 
» person n-A having a gn«I title ihrr 
bAUOO C COURT OP V. IBM 


COURT OF WAROS-eonfmsrif 

3 Right of female to surrender 

estate— Cons ent of Court of Uerds~- A >«®*w 
whose estate it under the taan&graeni or *» 
of Wards cannot without the content of the Loan 
of Wards give up her rights in favour of the bm 
heir Government v Slovoatm Dm fHToa 
Eooitabeb t aiatroHUB Deo W TL, 1864 w 

4. Appeal by ward of Court of 

Wards-Onfer in execution of deem ~A "* ” 
under the Court of Wards cannot in »« «« 
department appeal from an order ps>wd ? , 
Judge in execution of a decree assented “ J 
Court of Ward*. Kcstooba Koomemi if 
bam Sejm 

6 liability of Court of 

for personal debts of committee The w? 
tion of the Collector on behalf of the Court 
properly to manage the estate of aJunatiC 
include liability for his pmoual dfbt* %****%£ 
r Collector op Ccttack * u w , 

e Act of Court of Wartl <“ 

paying Government reveau- *<» W T* or j , 
-Admission -Where the Court of "jjtf 

to save a minor’s estate frrm sale pay* 00 
not only his own share of the revenue &« ^ 

went but also all that is not paid by 
holders roc& payment doct «•**« m!nrt rt 
«ion on the part of the Court of i\ arts o pp» 
liability for the excess revenue so Pj't u1t 

3V it CiircxEBBrrrr v Bam* Mi»*W •* j^gjy 

7 Power of Court of 

H„J it,, x »/ 1m . 

manager determination „ X it 1733 hi 

has authority under s 10 BrgttWwo 3 w p» 
detemune the proper remuneration to Kb <8 * 
the manager of an estate uud v ib „ af «iiiia th» 
the Civil Courts have no power « gjrcsN 
arrangements made by the Court of 
Soondebt DrhiA r Collector Of 231 

S -Minor Older 

—Deny Peg XefJ79\e 3 2‘~Q3i t —' Tb« vf^T 
Seng Peg XXrjcflM t 
ation of *- 33 Regulation \ ® f * J cf ,733 uro- 
together with s. 2 Regulation kteen fa - ** 

hibita a landholder under the *£***> rf C «* 
making an adoption without tbe f "’.‘ on jrr tk* 
of Ward. Is moaned to !«*»» ««"• JtW* 
guardianship j* rt oI 

RAsSrAU V 


— Jlote fa 
Peg Tef 
IP of P 
Oo a ri»a 
tlofl X of 
sue h la 1 
ronJrartln 
taken aw* 


v ral 
rr T. TL, I cal 

^ 86 w 

hit, 3 
d«r Court £ 

rent r t*e‘ 
a rdt P et 

(iron 
the who 
daly v 

lor* 

esnsd 



( M-» > 


DIGEST OF CASES 


( 16o3 ) 


COURT or WARDS — continued 

Btjdfr the provision* of the l*w oo«c* ooder the 
charge md control of the C 'ort of t\ »nl»- The view 
tslrn by the Court* of the Regulation and Act* con 
ctrned with the Court* of Wards in Bengal u that 
although the pn*ae*nou of a rcTenue-jiaj'nfi property 
la a condition precedent to the joneditticm of the 
Court of Wards attaching yet when once that juris 
diction has attached, all the property of the ward 
Cornea under the control and management of the Court 
Unloosed Zakoor AU Khan v Jfatfa Kcer 11 
Moon's I -d 473 considered. Dinner Bis as 
r SHOOBntmu* Rmust 

[L L, IL. 8 Calc 020 11 c L.K 285 

10 - - Ihtgual Jteation 

to contract— B ng Keg LII of 1S03 — On a consi 
dr’atlnu of the protiaiona of Regulation HI of 1603 
(the provisions of Regulation X of lltVJ are similar) 
it was held that the mere fact that the Court of 
Wards has charge of (he estate* of a female did not 
necessarily d»qualify her from contraelmg debts. 
That Regulation must be construed strictly the pro- 
visions requiring tb Collector to report to the Board 
b female aa disqualified and the subsequent procedure 
thereon should be itnctly earned out *» not mere 
matters of form hut necessary preliminaries before 
the female ran he considered disqualified. From the 
absence of the observance of th'se provisions in the 
cate of R A and the conduct of the Government 
officials representing the Court of Wards the custody 
of the Court of \\ tJrds of her estate* vcaa held to be of 
such « character ma did not render her a disqualified 
female incapable of contracting debt*- The case 
having been framed incorrectly it was under the 
circumstances remanded for trial by th< High Court 
under special directions Mahomed Zadoor An 
K&Att t RUTTA Kooeb 

[9WR.PC 0 11 Moore a I. A, 478 

11 Berg Erg LII of 

1803 — locomptUney of dtsnual fled proprietor to 
contract . — Under s 7 of Regulation Dll" of 1803 
taVhiraj lands belonging to a disqualified proprietor 
may he cimmittod hy the Government (on its appear- 
fog that thia will be for its Interest* and th se of 
•nch proprietor) to the charge of the Court of W aTd* 
and thereupon the whole estate and effects real and 
personal of such proprietor become vested m that 
Court, An estate consisting of laUurai land* was 
duly placed under the management of the Court of 
V< arda the proprieties* a llahotnedaT’ being disqua 
lified under the Regulation This ward having then 
become a party to a mortgage of such lands to secure 
repayment of money advanced to her it was held that 
she neither bound herself nor charged the estate 
Tills earn distinguished from Jlfohotnnnd Zahoor At 
Ala* v Butte, Kerr 11 Moon « / A 473 1 where 
the proprietress no Intention to treat b*r as disquali 
fied having been shown was adjudged capable of con 
trading though the Court of Ward* we* in posses- 
sion of hOT estate On the fact* of th 1 * ease it was 
also held that although tbo Court bad given to this 
ward an authority under certain limitations of which 
the plaintiff had notice to borrow money for a special 
purpose there had not been such a bolding out to the 
world of her competency as would hat* induced any 


COURT OP WARDS — cant n « e <f 
reasonable person to suppose that she had power to 
nuikc the contrart rn which this suit was brought 
Baixrisiika r Masdma Bibi 

[LL.R. BAR 142 ta. 9LA 163 
IS C I*. R 233 

12, Rmy Seo LII 

of 1SQ3 i S7 — D squaUfcd proprietor — Necessity 
of folloxany procedure preliminary to taking estate 
under the Court of frardt —The procedure pro 
scribed hy Regulatl n N LIT of 180J for disqualify 
mg proprietors and toting their estates unler the 
Court of Wards must be strictly followed in order 
that the disabilities inci lent to the status of a disqua 
lified proprict r may ensue itohummud Zahoor Alt 
Khan v Rutta Koer 11 Moore » I A 4"9 referred 
to It is incumbent therefore upon one seeking to 
dispute an adoption on the ground tF at the person 
making it was a disqualified proprietor to show 
that all the procedure necessary to make such person a 
disqualified proprietor was earned out according fa 
law IsHbi Prasad Sison r Laili Jas Kohwar 
[LL B 23 AIL 234 

13 ■ — - ■ -- Person —The 

Court of Wards is not a person and letters of 
administration cannot under the law bo granted to it 
Qanjessab h-OEU r Collector o? Fatka 

[ILB 25 Calc 705 

14 Certificate of adminiatra 

tlon — Act XL of 1853 — The Court of Wards is 
not prevented hy Act XL of 1858 from taking an 
infant and his estate under its protection by reason of 
a- certificate of administration to the estate having 
been granted by the Civil Court The Court of 
t\ ards ha* a right to assume charge of the estate 
although originally it may have refrained from 
acting JlADnustDAH Si5qh v Collector csr 
Miduavors 

[DDR. Sup VoL 199 3"W R 62 

16 Act XL of 1858 B 7- Per. 

eon — The Court of Wards is not a person within 
the meaning of * 7 Act XL of 1858 and Is not. 
entitled to administer to an estate by virtue of a 
will or deed executed by a private person. RowantrN 
Jeeps c Collector op Pprkbaii 

[14 W R 295 

10 — Act XL ot 1858 e 14- 

OuardtanihiP of minor proprietors —Under s. 14, 
Act XL of 18 8 an estate ceases to he subject 
to the jurisdiction of the Court of Ward* when 
any of the eo proprietors attain majority j hut the 
Judge may on the representation of the Collector 
direct him to retain charge of the persons and share* 
of the still disqualified proprietors during the con 
tinuance of their disqualification or until such time 
as it ta otherwise ordered Stm’iRoojnssi Beebes 
o Gn.ot.AM Hossem Chowdhrt 

[W R, 1884 Mia. 2 

17 Release of property from 

superintendence or Collector— TTetl 
Provinces Land Revenue Acts XIX of 1873 
ts 104-195 and rill of 1S79 * SO—Jhsgnahfed 
propr etor — Jf a female proprietor brempht a suit 
to recover possession of certain lands whith wm in 
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DIGEST OP CASF3 


( 1663 ) 


court or wabds— 

under the provision* of the law cciaci under the 
charge and control ot the C urt of W ard*. The view 
taLen by the Oorti of the Regulation and Act* con 
cemfd with the Courts cf Wards in Baikal u that 
although the prsacasion of a revenue paying property 
U a condition precedent to the jurisdiction of the 
Court of V\ ards attaching yet when once that jam 
diction ha* attached, all the property of t) c ward 
come* under the control and management of the Court 
Afalotwerf Zahoor Alt Khan v -Buffo Koer 11 
Moorefe I A 478 considered. Dnnrrcr Sisob 
r SnooRnmtii KririEt 

[LL.IL,8Calc.,e20 llCLl! 386 

20 — . - - - Ihijujl feat ion 

(o contract— Seng Reg LIT 0/1*03 — On a court 
deratii n of the provisi n» of Regulation LI I of 1603 
(the prornloru i f Regulation X of 1 93 are umilur) 
it wa* held that the mere fact that the Court of 
Wards baa charge of (he estate* of 4 female did net 
nfceaaanly disqualify her from con touting debt# 
That Regulation must be construed »tnetly the pro- 
vision* requiring the Collector to report to the Board 
a female aa disqualified and the subsequent procedure 
thereon should he strictly earned out as not mere 
matters of form but necessary prelinnnanee before 
the female can be considered disqualified. From the 
ahaeuee of the observance of those provisions in the 
esse of R A and the conduct of the Government 
cfficials representing the Court of Wards the custody 
of the Court of V. ard* of her estates was held to be of 
such a character as did not render her a disqualified 
female incapable of contracting debt*. The case 
having been framed incorrectly it was under the 
circumstances mnandeif for trial by the High Court 
under special directions. Maboued Zaboob All 
Kbak r Rutta Room 

[8W B. P CsO 11 Moore * L A„ 478 

11. - , ■ - Seng Reg Llloj 

1803 — Incomptlexey of dtsnualfed proprietor to 
contract , — Under s 7 of Regulation Lit of 1803 
laklura) lands bclmging to a die justified proprietor 
may he committed by the Ooverument (on its appear 
Jug that this will be for Its Interests and thise of 
such proprietor) to the charge of the Court of V ards 
and thereupon the whole estate and effects real and 
personal of such proprietor become vested in that 
Court. An estate consisting of laVhiraj lands was 
duly placed under the management cf the Court of 
fl srtli the proprietress a Sfahotnedan being diaqua 
lifted under the Regulation This ward having then 
become a party to a mortgage of such lands to secure 
repayment of money advanced to her it was held that 
she neither bound herself nor charged the estate 
Tins caso distinguished from Mohvmmvd Zahoor Ah 
Khan v Rntta Koer 11 Moon * I A 4" 9 where 
the proprietress no Intention to treat her aa disqnali 
, tied having been shown was adjudged capable of con 
*' trading though the Court of Wards was in posses- 
>n of her estate On the fact* of this cate It was 
held that although the Court had given to this 
authority under certain limitations of which 
nad notice to borrow money for a special 
nere had not been soch a holding out to the 
i a* would have induced any 


COURT OP WARDS— coafuW 
reasonable person to suppose that she had power to 
umke tho contract on which this suit was brought 
BAtKHISttXA Mascsta Bibi 

[1L.R. BAIL 142 L.R.9LA 183 
13 C L. R 233 

13. Seng Reg L1I 

of 1803 t 37~Diegualife<t proprietor — A ecosity 
offoltoscing procedure preliminary to fating estate 
tinder the Court of Ward* — The procedure pre 
scribed by Regulgll n N Lit of 1803 for disqualify 
ing proprietors and taking their estates under the 
Court of Ik ards must be strictly followed m order 
that the disabilities incident to the status of a disqua 
lifted proynct r may ensue ilohummud Zahoor Alt 
Khan v Rut fa Koer 11 Moore s I A 4"8 referred 
to It is mrutabent therefore upon one seeking to 
dispute an adoption on the ground that the person 
making it was a disquahned proprietor to show 
that all the procedure necessary to make such person a 
disqualified proprietor was camel cut according to 
law lsirai Prasad Su«on r Lalli Jas Kukwar 
CZ.Ii I?., 22 AIL 234 

13 Person — The 

Court of Wards is not a peraon and letters of 
administration cannot under the law be grunted to it 
Gakjessae Koer v Collector op Patra 

PLR 26 Calc 70S 

34 . ... OrUScate ot ndmlnlstra 

tion— Act XL of 1859 —The Court of Wards is 
not prevented by Act XL of 1859 from taking aa 
infant and his estate under its protection by reason of 
a. certificate of administration to the estate having 
been granted by the Civil Court The Court of 
\\ ards ha* a right to assume charge of the estate 
although originally it may have refrained from 
acting Madbuscdan Sirqh c Collector ay 
MamAROEE 

P3 X. R. 8up VoL 189 3 W R 82 

16 Act XL 07 1858 B 7— Per 

eon — The Court of Wards M not a person within 
the meaning ot s 7 Act XL of 1858 and is not 
entitled to administer to an estate by virtue of a 
will or deed executed by a private person. RowgHUN 
Jcnra c Collector op Fite kb ah 

[14 W It. 235 

13 Act XL at 1358 a 14— 

Guard anthtp of minor proprietors —Under s. 14, 
Act XL of 1858 an estate ceases to be subject 
to the junsdicti in of the Court of Wards when 
any of the co proprietors attain majority j but the 
Judge mav on the representation of the Collector 
direct bun to retain charge cf the persona and thare s 
of the still disqualified proprietors during the con 
tinuance of their disqualification or until such time 
ms It la otherwise ordered Sotkrookiss* Beebee 
c OnoxjM Hossejjj Cbowdhbt 

[W IL, 1884 Mis. 2 

17 Release of property from 

superintendence of Collector — Kortl TTeet 
Prut nee* Land Rtrenue Acts XI \ of 1S73 
*s 194 19a and PHI of 1879 * 20— Sxsgual fed 
propr etor — if a female proprietor brought a suit 
to recover possession of certain lands which were la 
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DIGEST OF CASES 


( 165C ) 


* COURT * MEANING OF-concluded 

See Confession — Confessions of Pei 

EONEBS TB1ED JOINTLY" 

p L R., 4 Calc 483 

See Evidence Act 1872 s 3 

P3BLE. Ap 40 
See Evidence Act 1672 s 57 

[X.L.B. 14 Calc 170 
See SUPERINTENDENCE OB HlfllT COUET — 
Civil Peocedure Code s 622 

[LL.R 21 Bom. 279 

Place of trial of criminal case— 

Open Court — Pronouncing judgment tn private 
house — Criminal Procedure Code 1861 s 279 — 
Where a Magistrate conducted and closed the trial in 
the established Court house but could not by reason 
of illness pronounce judgment which he did at his 
private house — Retd that the procedure being eacep* 
tioua) and in no way prejudicial to the ptisoner could 
ii it be quashed as illegal under s 279 of the Criminal 
Procedure Code 1801 Govednaient t IJoiasee 
Sima 1 Agra, Cr 17 


See Lunatic 


COURT OF WARDS 

See Limitation Act 1877 s 10 

P I* R 5 Mad 01 
8BLB, Ap SO 
[L I* R 1AU 470 
I Ii R. 13 Calc 81 
LE 13 1 A 44 
II R 14 Mad. 280 
See Winou — Bepbesentation op Minos 
in Suits 21 W R 312 

P L K. 13 Mad 107 
UB 23 Calc. 374 034 
I Ii JE 24 Calc 853 
31 XI., 24 I A 107 

Agent of— 

See ACT XX OP 18P3 s 5 

[LLR 18 Mad. 285 
Set Coup ctoe I. 1> R., 3 All 20 
[LLR 10 MacL, 255 

Tenure created under — 

See Bench, Act IV or lB'O 

pBBLR 343 

Position of Collector as man 

agor of Court of Wards — In the management of 
eatate* under the Court of It arjs the Collector act* 
hot in Ms ordinary capacity as an officer of the exe- 
cutive Government but a* a ministerial officer of 
the C urt of 11 ards, and for tnufoamnce In that capa 
city V I* made per* nally rvsponsibl e by the regulation 
coi rtitnt ng tint c< art ^uroBAJ Sis tin c Cau.tr 
To* or Mobidajud 2N W.. 370 

* Right of suit— Teeoverg of laud 
r —The Court of Hards has a 


Iftnwj _ _____ ^ ^ ^ wwml m 

p<vt«-t ti^bt to maintain a suit for the recovery of 
to * min re w| leh U In po^rwlon nf 
■* » r’est title thereto. ltOLAKXK 

14 W JL 34 


» r n.< havin - . „„„ , 
t-AMOOr toino, 11 AIDS 


COURT OF WARDB — continued 

8 Eight of female to ■unttto 

estate — Consent of Court of Words —A I _n»W 
whose estate is under the management of the Ceart 
of Wards cannot without the consent of the Court 
of Hard* give up her r/„ht* in favour of the ■«* 
heir Government i MoNOmra Vto Krnoosi 
Eoomabee v MoNonoa Deo W K. 18^4 39 

4 Appeal by ward of Coart of 

Wards— Order in execution of decree -A wiii* 
under the Cuurt of Wards cannot in the lav*™-? 
department appeal from an order ps«<" "7 , 
Judge »u execution of a decree assented to nvi 
Court of Wards. hcsrooBi KoomaM* » 
bam Sein 4WB,3£w b 

6 LiabiUty of Court of w »™ 8 

for personal debta of committee — pewnf* 
tion of tho Collector on behalf of the Court of 
properly to manage the estate of a lunatic 
mcludo liability for his personal debts KW »** 
c Collector op Cotta cx 10 W it. ‘ 

6 Act of Court of Wwd* l» 

paying Government revenu- to *av« “ ^ 
— Admission —IV here the Court of " ar ^ ’ . v,;j 
to save a minor’s estate from sale pays on “« 

not only hr* own share of the nrttnu Am to ^ 
ment but also all that is not pud by the « -Jons' 
holders such payment does not constitute « . 

,.oo m tic pert of the Crnrt cl tl ."!■"< «■>“'% 
liability for the excess rci enne so P®’**- Mnoxiw** 
juh CaucKEBBtrm t Base* jrADBCT^ 0 ^, ^ 

7 Power of Court of 

Seng Peg X of 1793 t 0 f 

manoyer Determination u/— The Lou {,, 

has authority under s 10 Fcgnlatwn vM t , 
detenmne tbo proper remuneration to b I! 
the manager of an estate under their ,r. n (is 
the Civil Courts have BtJ _ i 0 , J. cavtve 

arraugements made by the Court y oa 

SOONDEBY DralA r COLLECTOR Of ^ 221 

8 Minor under Coort JjS 

— Deng Peg A of 179 9 , * ^ "©Ls/*— ' The 
Deng Peg XXI I of 17 J3 r y,h, r«J 

at ion of » 33 Regulatm X * j-nj rw 

together with a 2 Bcgnlatiin X btrm I" ” 
Mbit, a landholder under the tb „ 

of Ward* Bconfiaid to persons r c ^dl 

guardianship of the Court rf 

DASStA V llAMASrNDABI !»**« 28f> 

ttI *^ *5W,Jk« 

L.R 3tJ% "L 

o WftrdundorCoort ®^^,^ 

—If O’" far ineapaettaied/rom <**• (lu*J 1,1 

v., xirms-a.n -r 

tx ./ irtMlArt .1 > 

3a a reasonable reostruflvo of *"« l»* 

ion X of 1-93 • w»nl of u rd 

raeh I* not thereby 

-intrartiog but the power of « 

n\ta away so far m n>-»rd» »” ^ 
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DIGEST OP CASES 


( 1862 y 


COURT OF WARDS AOT (13EKOAL 

ACT IX OF 1879)— concluded 
tanei on of the Court cf Wards — Aa order which 
mu j»e?cd during his minority is not binding upon a 
perron whose ntate u nDttcr the management of the 
Court of \\ ards if the proceeding in which it was 
passed was cot lost luted by the manager with tho 
Kinction of the Conrt of Wards, 1 e of tho Comuns 
lion or to whom the Court of Wards delegated its 
authority to grant «ueb sanction. hlX Chaxdba 
J f cksejez r Banjit htsoa 

CI.D.R- 97 Cain, 242 
4CW IT* 405 

2. Bengal Jet III of J83I 

t 7 — Saxton lehalf of < rani If manager «ct thout 
eanet on of the Court of Wards Effect Of — Sanction 
after appeal Effect of — In the absence of some 
order by tbe Coart of W ards authorizing the bring 
ing of a an it, a salt instituted by a manager on behalf 
of a ward most be dismissed V suit was instituted 
in tbe Conrt of the First Subordinate J udge of Dacca 
on behalf of a ward by bis manager without the 
erder or sanction of the Court of Vr ards, and proceeded 
to judgment without any ouch order or sanction 
Tile suit was partially decreed and the manager 
appealed to the District Judge for that portion of 
the claim which had been dismissed by the Court of 
first instance At tho hearing of the appeal an 
application was filed on behalf of the appellant at 
com ponied by a letter giving sanction to the Institu 
lion of the suit the appeal and other proceedings 
connected therewith, with retrospective effect from 
the date of its institution. The Jud„e dismissed the 
suit The plaintiff appealed to the High Coart 
Held having regard to ■ 55 of the Court of Wards 
Act 1879 as amended by s 7 of Bengal Act III of 
1881 the lower Appellate Court was right in dis- 
missing the snit Held also that the sanctum given 
after appeal did not bavo a retrospective effect. 
Drsxsn Chttsdzb Rax t Golam AIostapha. 
Dinesh CiruKDEit pox e F aha mu mrai 3 sa Eiqax. 
Dinebh Chufdeb Roy v Nisni Kan t Go woo i 
padhata « 1. 1* R, 16 Calc, 89 

8 Suit rejected often filed on 

lehalf of a minor under the Court of Wards K xth 
out sanctum of that authority to proceed talk tl 
Where under t 55 nf the Bengal Court of Wards 
Act <1X of 1879) the manager of an estate author 
lied the plamtiff in order to save limitation, to msti 
Into a suit on behalf of the Court of Wards, which 
rcfnstd afterwards to sanction the proceeding with 
tho suit — Held that the Judge rightly ordered that 
the suit be rejected ns incapable under the above 
seetun of bung pros cuted. BiSeswAb Box v 
Sh 03)11 Sjxab EawAB Bor 

£L L R 17 Cfllo. 688 
h R 17 I. A 5 


COURT FEES 

See Cases tnmxn Coubt Fees Acts 
See Cases vndeb \ aiuatjon op£cir 


COURT FEES — continued 
Dismissal of suit for non pay- 


Set Res Judicata— Judgment oh Feeei 
wihahx Points 4 Bom , A CL 110 
[LIP 0 Calc 163 
I L. R 13 AIL 44 
— Order for Fewer to make— 

See Pauteb Suit— Suits 

[I. L R, 16 Rom, 77 
- Payment of— 


See Cases undeb IiIjutatton Aot 1877 

t 4 I L E 13 AIL 305 

See Pauteb Suit — Appeals. 

[I L. It„ 1 Bam. 75 
I. L R 8 Had. 214 
LLB 11 Calc. 735 
IL.B 18 Bom. 464 
See Pauteb Suit— Suits 

[RIuR 1 Bom. 7 
I L R 1 AU 230 608 
I L.R 20 Bom. 608 
LLE 17 AH 620 
I L.R 18 AIL 208 

Qu“stlon as to sufficiency of— 

See Appellate Coubt— Objections taken 
poe First Time on Appeal— Special 
Cases— \ aluakon op Suit 

(1 Bom. 62 
14 WR 10a 
22 W R 433 
I.L.R 19 AIL 165 
See Decoee— Foeji op Decece— Genebal 
Cases LLE 18 Mad. 415 

Recovery of Dy Government 

See Attachment— Subjects op Attach 
ME NT — Decrees 

tl L.R 20 Calc 111 

See Paupeb Suit— Suits 

(2B.L R, Ap 22 
LL.B, O AIL 64 
LLE 18 AIL 419 
LLE 20 Calc. Ill 

Remission of— 

See Pbacticl— CiTO Casbs— Coubt Fees 
[LLE 26 Calc. 124 
8CW ML, 82 
See Practice— C mx Cases— Letters 
op Admtnistbation 

[L L. R, 20 Calc. 879 

Act XXVI of 1867 — Practice— 

F liny pet twns - — Petitions of appeal might be filed 
on several stamps sufficient to mat up tbe foil 
amount reqnlred by law even though tbe petuon 
was written on one paper Tabxnee Churn yah 1 
UHUBPUTTx * Tabasath Gooho 12 V7 It 440 
DawdAlit ISADTE II 09 EX 10 W R 1S3 
Hade of nahn 


up stamp duty — Case trier 


« Stamp of full tal e 



< 1850 ) 


DIGEST OP CASES 


C isco ) 


COURT OP WARDS-wii.^.J 
ftao hands of the Collector as manager of the Court 
of Wards on the allegations that she had placed the 
property in the hands of the Court some years pren 
onsly because she was not at that tune sn a position 
lo manage it herself bnt that she was now capable 
of managing it, and desired to get it back The suit 
was dismissed and the plaintiff appealed on the 
ground infer aUd that inasmuch as she was not 

disqualified proprietor "within the meaning of Aet 
\IK of 1873 (North \Y est Provinces Land Itevenue 
Act) the Court of Words had no jurisdiction to taks 
tho property and that its possession was merely 
the result of an arrangement to which she was a con 
seating party and which she now desired to termi 
cate field tliat u ith refercnco to the provisions of 
Act XIX of 1873 and Act VIII of 1879 (North V> eet 
Trounces Laud Revenue Vets) the suit as brought 
"As not maintainable inasmuch as there was uo evi 
deuce that the plaintiff liad obtained the previous 
sanction of the local Goi eminent to the release of tho 
I roperty from tho superintendence of the Court of 
\\ ards as required bv * 20) of the hitter Act Held 
also Uiat the plaintiff could not he allowed m appeal 
entirely to change the naturo of tho grounds npon 
ulm.li *L«. affixed herself to he entitled to claim 
rcluf and that hence she could not now rairo tho 
1 lea that tho Court of M arils m taking the property 
under its management had acted without jurisdic 
tion The expression “local Government’ in 
•s. 191 and 19 J of Act XIX of 1873 and a. 20 
of Art V lllof 18,9 means tho Lientcnant Governor 
of tho N ith Wistern Iroilnccs. JUICKA BJBI v 
CotLECTon of Baixu hL B. 7 AIL 087 

IQ. Bong Art IV of 1870 — 

Death ef minor — 1 qht of emt — Held with 
reference as well to a ”0 Bengal Act IV of J 870 
at to tho justice and iqmty of tho ease that ths 
j «wcr cf the Court c f T\ ards to represent the estate 
<r bring a suit on behalf of a mlmr docs not cease 
«ith tho dwth cf tho minor Sootftmocx, Koobb 
r Cocnr of tt iin>3 17 W R. C0O 

IO Minor — Jrreea* 

lar procedure — On 27th July 1S71 a disqualified 
ITonrirtor A signed a duly attested document 
tlcfonnt, he hal aitnjted a boy by name D the 
nrst Lur It iignln a d clamtion of Ida approral of 
the a l ptb n Htfore sanction of tho Lieutenant 
Oovrru r could be obtained under Bengal Act I\ of 
1S“0 7? died, and the sanction was subsequently 

refuse 1 on the ground of J] ■ death On applies 
tl o made under Art XX\ II of ISCO the Judge 
on “Hth Varrh IS* found the adoption good, 
and spja'inted one 7 to bo guanlnn of the minor D 
and 1 r cteil the tt ale hi bcrUcrd under the manage, 
nwt ft! C* nrt of M ants. M a Ju Igujfnt^rcdjtrw 
cf 7 failing to ciecute h!s decree against the 
»t t It brotl 1 1 a suit to h*ve it declared tliat 
7 as t ir hvl Hhmtnl all It* property and that 
b J/ « rctitl t lo lave that property attached 

* 1 ■* • • Is satisfaction «-f I It decree The esily tle- 
J n ■* 1 » re t /I manacer tin Irr the C*mrf of 
" Kan.!/ Th huL-nl ute Ju L*» gave plaintiff 

* *** •“ t 1 n that /)«»« nrt t> e IcvallyadqVed 
** I If Its vut] |t»W Irua. Held that the 


COUBT OF WARDS —concluded. 

Judge had no power to make any such order as tint 
of the 28th llarch 187*. in regard to the O'Brt ef 
Wards Wlrtt he had power to d> ocJt Art Xi-ot 
18o8 > 12 was to direct the Collector to take cbvyV 
of the estate, and it would then hare bccinrif tb* 
duty of the Collector to appoint a maiisgeraml * 
gnardan in the same manner etc »» if the tmn >rs 
property and person were subject to ths Court oi 
Wards Held that the minor s interest! 'm'® 
properly represented before the Subordinate 7 oO. 
whose decree therefore could not stand no to » 
the minor and that the minor most be miule spa J 
strictly in the manner prescribed by BeinrdAri 

;'«■ 69 ^ 

SO B 15 -Sal* for arrean of £*'- 

Potcer of Collector — Tenure created 
of TToris— Pcetnossly s*afi«e 
visions of b. 75 of Bengal Art IT of i®"p *U. J 
to tenure* created by the Collector dariojt . 
the estate ha* been in the hands of thfl Court o 
and not to tenures created previously A ^ 
therefore has no power to sell for •"‘‘••J 1 /L «Ut* 
tenure created before he took charge of 
without previously obtaining a decree far »n 

Kixji. I1IBEE C Coilectoh oj ^ jgg 

COUKT OF "WARDS ACT (BEL'GAL 
ACT IX OF 2870) 

g 20 ODd es 

AppUeat on for ereenfiontr j,,» 

Of i eard vhen manager of » "*?*** “ » 61 to 
appointed -The word suit M ««”"*} £ mhxt 
of Bengal Act IX of 1879 Is v* 
is usually called a regular » > *• w ^ 

miscellaneous proceedings in a w bcMb* 

application for citcutian of » ^ - h arru^ 
ward for the first time «xk* to hareU^ fa , lIa . 
of htlgatwa lnitituttd by b* rjvd omri 

When it appeared Unit a rf W *rJ* 

property had been ^ IV of 

under the provisions of s. 20 01 ,*^1.,, ma.isgrV «" 
1879 and during ths *h*cnce 1 • f pf t ^» we 

leave an aprlwatmti was madaw rxsvwtiiC* cJ * 
by the C< llcrtor of f 1 **^.**^ Ir«ae<r <Ji 1 ft ‘ > <- 
decree —II, Id that the <**<* t-w *** 

come vacant becau*e the manv ^ ^ ^ ►* 
that If U were not vacant, e. i tbr 
enable the Collector to ' ^“oa I ^ 

linoorrvDM J )rI I t— .o C^° 

Hot C nowimuT * ^ ^ 

H.B5- 

Sc, srwourr 0,4 

, — — rf"* / rU 

■ . le\atf ef a m nor lj « 1 # • •***' 
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DIGEST OF CASHS 


( I'JGS > 


COURT OP WARDS ACT (BENQAl* 

ACT IX OF 1870) -eonelndcJ 
tenet on of fit Ccmrl of V'jrdi — Ad order which 
n* Jaavd dorms Lu minority >• rr~t binding opon a 
person mpiose ivtalc u uuder the management of the 
CodTt of srd*. if the proceeding in which it was 
pawed *U not in* ilnlcd bv the manaerr with the 
asnetj a ({ tl e C*ort < f anls i-r of the Comnns 
ti rt»T to whom tt»e G«rt if Hard* delegated its 
•nthvitr to grant sueL amdun. I AH COAXSBA 
l'CCBUU r EayjrrM5on 

[I. L It, 27 Calc., 1342 
4 C. W N„ 403 

3. Bengal Act JIT of 1SSJ 

t 7— Sait on lehaf of tmrd if manager without 
taucUvn of tit Conrf of ft arli Effect of — Sanction 
after appeal Effect of — In the absence of some 
order ty the Coart of it *rds authorising the bring 
Ing i f a soil, a suit hull otod by a tninigiT on briialf 
«f a ward mu*t lie dismuwxL A nit wm Instituted 
la the Conrtof the First feubordinate JuiLe of Dacca 
on behalf of a ward by hu manager without the 
erdercvsaacticaof the Conrtof Ward* and proceeded 
to judgment without any anch order or election 
The suit was partially decreed 5 and the manager 
appeal d to the District Judge for that portion of 
the claim which had been dismissed by the Court of 
first instance- At tho hearing of the appeal an 
application was filed on behalf of the appellant ae 
conipanied by a letter giving sanction to the lastitu 
lion of the auit, the appeal and other proceedings 
connected therewith, with retrospective effect from 
the date cf it» institution. The J uih,e dismissed the 
suit The plaintiff appealed to the High Court 
Held having regard to a. v 5 of the Court of Wards 
Act, 1670 aa amended by a 7 of Bengal Act III of 
IS81 the lower Appellate Court was right In dll 
missing the suit Held also that the emotion given 
after appeal did net have a retrospective effect. 
Divzsa Citundeh It cry t (Jolim Moitipda. 
DiVzsn Chubdeb Ear r Fanisrairwsrgsa Bjossl 
D unesH Cnciruzs Rot t Msni Kant Guhgo 
x abbat a 1. 1* It. 10 Calc , 80 

0 Suit rejected vlenflUd on 

tefiaff of a minor under the Court of War tie eetth 
out tanrlton of that author ty to proceed icitk tl 
Where under * C5 of the Bengal Court of tt ards 
Act -(IX of 1879) the manager of an estate author 
izcd the plaint iff jn order to save limitation to miti 
tut a suit on belislf of the Court of Wards, which 
refused afterwards to sanction the proceeding with 
the suit — Held that tho Judge rightly ordered that 
the suit be rejected as incapable under tho above 
tccivn of being prosecuted. Bisebwab Ben 1 p 
bnosui Sz KAB Lan ab Bor 

[LLH 17 Calc B88 
L B 171. A 5 


COURT FEES 

See Cases under Codet Fees Acts 
See Ca am wmb Valuation orSvit 


COUIl T F11E8 —eonlt trued 

Dismissal of suit for non pay- 

moat of— 

See Res Judicata— JcomicvT ov Puelt 
*113 Ait r Points 4 Bom., A. C 110 

[lhE.8 Calc 163 
I Lit 13 AIL 44 

— Order for Fowor to make — 

See Pauper Surr— S uits 

tL L R, 16 Bom. 77 
■ Payment of— 


Set PxrrsB 6 cit— Appears. 

[EL. 76 

LE.Il. 8 Mad. 214 
LI R 11 Calct, 735 
LIU 18 Bom 484 
See Vertex Burr— Surra 

ILL. Ib 1 Bom. 7 
LL.lt 1 All 230 608 
I. Lit 20 Bom. 608 
LL.lt 17 AIL 628 
I L It 18 AIL 200 

Question as to sufficiency of— 

See Appeliate Comtr — O bjections taken 
rou Fibst Time ov Appeal — Special 
Cases— Valuation or burr 

[1 Bam., 62 
14 W It 100 
22 W It 433 
L Lit 10 All 185 
See Decree— Fork or Decree — Genes id 
Cases L L, It 18 Mad. 416 

Recovery of Try Government 

See Attachment— Subjects op Attach 
KENT— DECREES- 

[I Lit 20 Calc 111 
See Pauteb Burr— S uits 

(2B.L It, Ap 22 
L L. R^ 0 AIL 64 
L L It 18 AIL 410 
L L It 20 Calc LU 
Remission of— 


See Phactice— Ciyu. Cases— C ounx Fees 
[LIE, sacftlc. 124 
3C V N 82 
See Practice— dm Cases— Lexiebs 
or AnsnNisxEAxiov 

[L Lit 20 Calc. 879 

1 Act XXVI of 1807 — Tract cc— 

E liny pet Uont —Petitions of appeal im c ht be filed 
os several stamps sufficient to mate up the full 
amount required by law even though the pet turn 
was written on one paper Taewee Churn AvahA 
cnuspuxnr e Tabanath Goono 12 W It 449 
Dawd Ait v Nadir IIosjen 10 W R. 153 


2. 1 Mode of Utah eg 

up stamp duty — Case wf ere one stamp of full value 
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DIGEST OP CASES 


( 1SC0 ) 


COURT OF WARDS — cenftnutd 
fiio hands of the Collector as manager of the Court 
of Wards on the allegations that she had placed the 
property m tho hands of the Court some years preyi 
cugly, because she was cot at that time in a position 
lo manage it herself bnt that she was now capable 
of managing it and desired to get it back The euit 
was dismissed and the plauitifE appealed on the 
ground inter ahd that inasmuch as she was not 
a disqualified proprietor within the meaning of Act 
XIX of 1873 (North tV est Provinces fund Itevenne 
Act) the Court of Wards had no jurisdiction to tats 
the property and that its possession was merely 
the result of au arrangement to which she was a con 
senting party and which she now desired to tenni 
nate Held that with reference to the provisions of 
Act XIX of 1873 and Act VIII cf 1879(horth It est 
Provinces Land Revenue Acts) the suit as brought 
was not maintainable inasmuch as there was no evi 
dcncc that the plaintiff liad obtained the previous 
sanction of the local Government to the release of tho 
property from tho superintendence of the Conrt of 
At aids as required bv s 20 of the latter Act. Held 
also tlmt the plaintiff could not be allowed m appeal 
entirely to change the nature of the grounds upon 
which she alleged herself to he entitled to chum 
relief and that hence she could not now raise tho 
j lea Uiat the Conrt of arils in taking the property 
under its management hail acted without junsdic 
turn The expression local Government ’ in 
s» 101 and 10o of Act XXX of 1873 and s. 20 
of Act Mllcf 18/h means the Lieutonant-Govcrnor 
of tbo North Western Provinces Mil nil Biar c 
CottEcron or Pallia X. Ii R. 7 AIL 087 
la Dong Act TV of 1870— 

Death r>f minor — P'jH of suit — Held with 
reference as well to «. 79 Penpal Act IV of 1870 
as to the lnstieo and equity of the case that the 
l>ower of tho Court cf W anil to represent the estate 
or bring a snit on behalf of a minor docs not ecast 
with the dath cf tho minor SoosrcrjrarL Koobb 
t Conn or W Anns 17 W E, B0O 

10 3Jinor — Irreju- 

lar procedure — On £7th July 1571 a disqualified 
ITopnrtnr V signed a duly attested document, 
«1 clartnt, he hal ado] ted a boy by name D the 
1 ext hilr 1 signing a dicUmtim of hts approval of 
the ad ptlon PeforC sanction of the Lieutenant 
Ouvrrn r could he obtained under Bengal Act IX of 
1S“0 «- ~t. fldicd, an 1 the sanction was subsequently 
fcfuwd on the ground of A s death On applies 
Iwn made under Art XX\ II of 19G0 the Judge 
wi ”5111 March 18/ fiund the adoption gowk 
an 1 appcbitoi one J to be guardian of the minor D 
an! t r rtrd the cs at to bo placed under the manage- 
luntcftl U nrt of W ants. JLf a Ju igvneut-eredi tor 
®f l faIIIn K to execute hl« decree against the 
«V»i« of II bron.l l a suit lo hare H declared that 
P “ 1 it Lvl irhcnUd all li'e J to pert y and that 
I it ■» ert tl I lo latr that | to petty attached 
an J e 1 1 »*tUf*rtkti (S 1 la liftte The only de- 
J •* ' "re * It man t rr un 1 r the Court of 
r-lt, mi j The ^aV-vd i.atr J n V*K*v* plaintiff 

* ■-*'"• hi n that 7J»..rv« thelo.-allpad-ploJ 

e>n tit ILia «** >[ |««M Irvta. lltU that the 


COURT OF WARDS-eoac/i^rd. 

Judge had no power to make any such orders* tbit 
of the 28th Match 1872 In regard to the Ourt ft 
Words What he bad power to dJ undT Aft A not 
1858 s 12 was to direct the Collector to Ul» 
of the estate and it would then have Ucan* tbs 
duty of the Collector to appoint a 
guardian in the same manner etc as if the mow 
property and person were subject to the « 
Wanl. mid th&t tho rumor’s Interests 
properly represented before the Subordinate 
whose decr« therefore could not stand « ss *»« « » 
the minor and that the minor must be made r* 
strictly in the manner prescribed by 
of 2870, s GO Abdool Hnr 
Sraan / i 

20— -« 

Dover of Collector— Tenure created vdtti" 

of Ward* — Previously eruh*7 t***-*" 
visions of e 76 of Bengal Act JV of 18/ IT 7 tjnjf 
to tenures created by tbe W*rU, 

the estate has been in the hands of the Co i j^r 

and not to tenures created previously * , 1 1 

therefore has no rower to sell for ^* 1 » 

tenure created before he took chari ot 
without previously obtammg a tea re for mm f 

ssraff-Ti * , ss?s?8®s> 

Kala Bibee v COL lectob err Cnrrraoo^ ^ ^ 

COURT OF WARDS ACT (BENGA 
ACT JX OF 1870) w __ 

e 20 and »s BIAS” 

Application for fXe ™ h ^MJi e J!„fZu h*> 

ofecard v *en tna»aper of H arPe t jj Lit/ 

appointed -Tbe word « suit U «•£> ‘ n " 0 wfcl t 
of Bengal Act IX of 1870 is «, T rs 

U usually called a pch « £ 

miscellaneous proceedings m » tb» 

application for execution cf a i *i lflf ofnC 

ward for the first tune seek* U» ha”*^ b t.di 
of litigation Instituted by Ms » W**/ 

When* it appeared that a W" & „ f p »rls 
rropcrtj b i b.m !&,&«*• *« u 

unikr tho provision* of a* 20 mernA* *" 

18/0 and during th. eUcoeec ,r 
leave an application was cf • 

by the O Hector of th# distrtrt f t" ^ 
decree -Held that the 

come vacant because lhe maP»5<* ^^ ►* 

that If it were not varanLa. 61 
enablo th. CollecUT to U Sj 0M 1 1 

HuoorivDBO Nabait i’jTT W* ig Cal^-v 600 
Bor CnovmBBT D I*. * 

- a. 88. 

Sc, jlAjOBirr 17 Boar 9 lt 

1 — rf<*t •f * * ZTiJefUl* 

»a Malf of a enter »/ tie 
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PlOEST Ot CAcfc? 


( U 66 ) 


fOUHT 

1 cvraue Courts cimlj nwiM rath petitions w 
gnawed on * stamp paper I <h* value f 8 Anas*. 
rrAEi S.om't McrtEtJura » Kiva Hewa 

[2B.L.R. A. C , 220 

S. c. r*Atr Moitrw Mooirwn r Kena 
) EWAR UW It. 00 

8 J)ocht»f#» De 

tempi on cf—Ctt I rrorrdvrt Cod* 1*19 *40 — 
JJrU t tint tbe description < f a <1 fnaimt delivered 
to tbt Court under #. -10 of (b* Code of Civil I ro- 
fodure IV/* «u anther* prfitJm n<r an apphc* 
tiro lotle to dnty witlm tbe mean ng of the btainp 
Art. Ototieai. \vkitiai r HombaT Baeoda 
*NO CeYTBAL India Railwat 

[5 Bom A C 101 
0 ... Complaint pre 

f erred Ip Mont f under t If 8 of Cno i nnl Fro 
rrdtre t ode J*V I —A nrajlalnt preferred by a 
M nnsif tinder a ICS of the Criminal 1 r-celore C«le 
JSH need net though it dil hot bear the seal of 
tlie Sfunufs Gurt, be on stamped paper ltE« «• 
j - ajjak taead \ iTno 5 Bom Cr., 104 


COURT FEES ACT (VU OF 1870) j 

See Cases rwotn Taecatioy op «»crr I 

L Copy of decree made under 

old stamp laws.— Where > decreo hid been pro- | 
j*rtd while the old stamp law* were in operation 
*orl B.F were awarded in it a* the v aloe of the stamps 
for a copy thereof the Court allotted a crpytobo 
taken for 114 by a party appljiog after Act V II of 
18"0 came Into epcration. lit THE WATTee op 
liuBCTnni 3 Iautoo5 14 W R 107 

2. Practice — F/titioii of appeal — 

Mak ng up etamp ftt —There is no illegality in 
leaking up the stamp fee ihirgeabk in an appeal by 
means of any number of stamps of smaller t aloes 
Dawd Ali r JsAcra HoBjEur lflW R 163 
Tabasze Chubb Is aiab A cnuapuTTY t Taea 
hats Goono 12 W R 440 

Reno ilojtiB v Kniaio IpdeO Snan* 

p.7W R ,220 
But when a stamp r£ the fall value i* available 
jiarties should uSe as small a number of stamps as 
possible KUajcobodhiSEa t Romiroonrs3A 

[10 VT R 162 

L — s 6 — Court fee on memorandum 

of appeal — F nahtg of taxing officer? decttion — 
Mistake — Civil Frocedure Code Amendment Act 
(VI of 1892) t 3 — Where an appellant whose 
memorandum of appeal had been declared by the 
taxing officer of the Court to be insufficient! v stamped 
applied f r relief under s 3 of Act No \ I of 1892 
and it was found that the report of the taxing 
cfficer was erroner ns and that the correct stamp bad 
as a matter of fact teen put on the memorandum of 
appeal —Held that the appellant was entitled to 
the relief sought n twitbstandmg the provisions 
i f * 6 of the Court Fees Act \ II of 1870 Fadri 
PsasAD v Kckuak tit I I» R 16 All 117 


COURT i’EEB ACT (VII OF 1870* 

—costumed 

2 . - — ■ — ■ ■ Oy«efio# a* to amount of 

Court fee ©a p/tihoii of appeal — Decision of 
fixing officer— Appellate Court Fotcer of — An 
ehjection taken on behalf of respondents at the 
bearing of an appeal as to the amount of the Court' 
fee stamp affixed to the petition of appeal to the 
High Court cannot b entertained the decision 
(t the effien- rn tliat point being final unless referred 
to the Chief Justice I A*raA 1 At c Baba 

[LIE 20 Mad., 308 

8 - and e 7» cl 8 — Value 

— iieit to telot'de attachment on land — The mean' 
ing of el 8 » 7 of the Court Ices Act \1I of 
18(0 is that a person suing to set aside an attach 
moot on Isn 1 shall in no Cose be called upon to pay A 
higher fee than he would have to pay if ho were 
suing for possession of tho land tfccordmgly in a 
suit for setting aside a summary attachment 
under Bombay Act I of 186 plated by the 
Collector on land held on a settlement for a period 
net exceeding thirty years tho value was held to be 
five times the assessment and the stamp duty cal 
culated UJVU it Irrespective of the actual market 
value or the amount for winch tho land was attached 
Collector OT Thaha e Dadauhai Bouanji 

P L E i 1 Bom 353 

4, ■ ■ IVhero there has been 

no decision by the taxing officer under e 6 it is open 
to the respondent to raiao the objection on appeal at 
the hearing IvASTUEI LDETTI 1 DEPUTY COILEC. 

toe Bellaey I L R., 21 Mud 209 

6 ft nd a 12 — Fiiiahty of 

taxing officer* t decision as to Court fee— • Final ‘ 
Meaning of— Duty of Court Fees Act officer — The 
word final 1 Q e 6 of the Court Foes Act has tho 
satno meaning as in s 12 though it is applied to a 
different subject The cases la which it has been 
held that notwithstanding the use of this word 
in s 12 an sp{ eal lies from a decision as to the 
category in which the relief sought by a plaintiff 
or appellant falls d> not mean that decisions which 
tho si chon declares to be final are nevertheless 
appealable but that the question Of category is not 
a question relating to valuation and therefore 
is not declared by the section to he final In both 
• & and s. 12 final is used in its ordinary legal 
sense of unappealable A decision under s 5 of the 
Act la not open to appeal/ revision or renew and m 
final for all purposes and no means have been 
provided or suggested by the Legislature for 
questioning It The off cer mentioned in s 6 of the 
Court Fees Act is not bound to advise parties a* 
to the stamp required under the Act or to give them 
natico that they have not sufficiently stamped 
documents which the Act requires to be stamped 
before presentation Bacearan Rai t Gobiito 
Nath Tiwabi I E R 12 All 129 

6 0 

See Appeieate Court— Exeecibb of 
P0WEB3 in VAEI0C8 CASES - STECIAC 

Cases— APPEA t IL E 15 Usd 29 



( 1SC3 ) 


DIGEST OF CASES 


( 1 SW ) 


COURT FEES — <?w»fmi«£ 

•' available — 'When a stamp of the fall value is 
available parties ought to nse as small a number of 
•tamps as they can KniJOOROOM 3 SA r RoHiif 
OOKISSA low E.,153 

? “ ; Plaint — Tntuffie i 

ent ttamp —There is no illegality in the reception of 
a plaint engrossed on insufficient stamp paper if the 
full amount of the stamp duty has been pud at 
the time GoBrn>L.tjJCAnCnominETr Ha-boopal 
Jiao ULR. Ap 72 11 W H, 537 

. Appeal preiented 

iff ore Act came into force hut returned for irregu- 
larity —Where owing to an irregularity a petition of 
appeal w as returned before the .Stamp Act XX. VI of 
1807 came into force and the appeal was not filed 
until after that Act came into force — Held that the 
appeal mnst be filed ou a stamp of the amount pre- 
scribed by the new law Abadiipn Det r Golau 
llosscrx Maioom 7 W It. 401 

Sit Faqan r CnTTOes Kant Baxfejee 

C? W R 453 

IN TITE 1TATTEB OF THE FETITIOV OP SeKENATH 

Roy Cnoinmor 7 XV R, 483 

® ■ Copy of decree and 

order f r execution— Certificate of amount remaining 
“■ — Act \\k I of I8C7 required that corica of the 
dvrrn- and if tlie order for execution should be 
stamped the certificate as to any sum remaining due 
onder a decree required no stamp \ exkata Scbu. 

* ‘'IVABAMATTA 4 Mad. 331 

0 — Copies of do e* 

ruente for purport of appeal lit criminal cate — 
The exemption of the Government cf India dated the 
lDth September 0 cannot be extended to copies of 
the staUmcnt of evidence and grounds of conviction 
I craons desirous ol obtaining ctpiea of sucli docu 
unmts for the puiqv sc of appeal must furnish 
» amjinl paper on which the eoj ic» B rc to be written 
Axovymocs 0 Alad^ Ap, 12 

~ ach. B ch 0 art 10— ^ppf» e at,ont 

fo cop re or decree — Applications to the Ui^h 
* OT ciTtified copies of the dx-rce and judgment 
*ni A bt be cnprsscd on a stamp of one anna under 
cl l*. art. 10 K b Bof Act TXVI of 1*»G7 lx nr« 
Xattek at the Ttrrnox or Tears Biswas 

17 W It, 455 

— - Patmama adm t 

i no eat fuel e» of decree — r*til on .— After Inrtl 
tn lx- a wit «> * bend fw R32 with interest the 
I I mi ” Wed a nuiums stating aatisfaction of Lis 
cUln ai d wubdrawiac the salt 1{,IJ the tsnnwia 

* rati e of the ns ure of a petition than of an 

* ■wmerl I TNCItANTN SlECAB r l Cjrtsn MCSDCL. 
SU?JCK CncsoEB 1 or r Lallxox f-ntren 

(8 XV R. 214 

f ' Pet t on nett y 

J le mu or parol a~rtnnrnt dx-nmmt l a the 

’"te.Unit srt ting f>rth an arrange, 
r^i „i*“ Mw * rT ‘ 1 ti * r*rtirs in a ault msy U 
f£»Ct " .t - ”* ,a ^rr*^ Cf a fret .nit 

' T * r ^ *T TO ' Trt Trn ' t ,n « h Prtl Iw 

* “*rd!U l pel aptwartas 


COURT FEES — continued 

that the agreement recited was made m xnhig 

EAiEDTAZ r DBOOSEr jHArXNAH Lib . . 

[317 W„14 

cLIL 

See Cases rimra Yaitatiox ox Sere 

L retdiouofepeeiol 

appeal to Miyh Court appellate ude^— PrtJtwo**' 
special appeal to the High Court at Bombs? on A* 
appellate aide had to be stamped according to U* 
acale contained in cl 11 of ich. B of Act \v»l ® 
1867 Ex fasts Pesai Kalyaxeai Ha*C«ai»> 
[4Bom-,A.G,H 5 
a hotter of cro tr- 

apped! — Though n notice of * crcM-sppcal J n *7 
lodged with the Registrar of the IIi|,h Court P 
ously the objection itself had under s- 34S> Act 
of 18^9 to be taken at the hearing of th« •PP*" *. 
to hear the stamp required by s. C, Act XT' I o 
Lrxwr Scroll r Au RezA 8 VP R. 

Rashomoxk Domex e CnoimiBTJr** 

ilUUJCK O^W 

Aspoos Gonxee v Gore Moxie Dnit ^ 3 ^ 5 

'tolce of oh 1 ? 

Uon, ly retpondent -When the appeal of w *PR 
laut wi, against the whole of the *««* « 
lower Conrt and njion the fall valoe of t r 
suit no additional stamp duty was ffjpnM 1 A(i 
spect of the responuent s objixtr n n " l ^ r *; f 
Mil cf ISoO Axran STontrc 
Sctto Rax Mozoomta* 0 ' v f 

4 art.ll cL(c)-W'^ 

ly roipondent-Panper rerpoudett^ ' u 'nol 

art II ocb B. Act XTMof 1^^, ^ 
no reservation as to the stamp duty W ^ jjj of 
a petition of objection nnder 3” .,Uo<o r * 
18^9 filed by a r«aper respondent. J « 

Bassze r CuominBTJryvcwor ^ 

— rUl *-?xt!i 

joct ©f the note to art. II ahe"* 

of 1S<*7 was to prevent apl**** * ^ T p 
the questtm merely rtlatwl *® ' 4o» °* 

to be impress! npsi the plahrt. COUJ 
Srxnrr r Kau \0 

PERU T R.003 lovr*** ^ rj 

Contra MumriruA* CnrcxrtBrrrr 

»w”-^ 

G irP !f *. 

Act 1 1ll Of 1^9 e 930 - < ^ ^ „ t \ B 
of ccrUin Unh la eicrutiw vf . jj, if* 

Lw] oMalnM la a «»t nfab^ f * aj0 Kl * » IH 

\lt rf 18^1 < •rt’Icij .p«* 

of t-J Tvcoser ‘Le Un L jj ,n l>*»« 

ttecemxrj cn A . aprliraltn F R, P* 

r IIAKB1T SriPA* * X < fX ,r /«-* 

t Is retit on under -~xn 

Art X t f 18-9 ft li*v f ”' U 

«]tc*l S a ralyst wm o'* a 
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DlafcST 01 CASK 


( 1S“0 ) 


LOTTET FEES ACT (VII OF lfEO) 
—rtm **«f 


htlir l-mvi led hv the ) *fr Apr*-lUl« Court from 
tl r iliiEtiff. Ostoceb r Habi Das 

[I L.H,3 AIL, e 

4. Suit to law a lent* let 

aside omd ?* Id «y» t reeled ?* letsrvs drmohsM— 
f f >r p itfuin land and demolition of 
la Id ■?# erected tXtrron— Declare lory decree — 
Co sequent a I re l ff-OfUm m-sharcrs cf n vil 
UfC sued to hive « lease of c/rtAin land, the joint 
r.ruln idol pnperty cf the co-slurers, which the ether 
cv'-»hirfT* had granted set s«dr and to hare the 
building erwted on such land hy the lessees do 
in lubod on the ground that inch lea«e had been 
prantrd with mt thnr ewiftcnt, witbect which it ccnld 
n i lawfully be granted. They rained the relief 
»u-ht at itioa The value of the buddings of 
which they sunlit dnn htim waa 113000 II sued 
J, rhu »ng enter al d peutemm cf eertai i land 
snd to hare certain buildings e reeled thereon hy the 
defendant dcmcJitbed. Held hy SrBAIOHT BnOD* 
nrsw and Irani JJ with reference to the first 
suit, that it was one fra dee la rat ry decree in which 
consequential rtlicf was prayed, snd fell under •- 7 
art. 4, eh (r) Court Peca Act 16 0 and aach relief 
btmg valued at 11100 had been properly instituted 
la the Mniuir* Court. JoaAikunoBr Tal* Bryan 
[L L. IL, 4 AIL 320 
BCTOESHEl ChAUBEX T hi trot? 

[L L. IL, 4 All 320 


6 Suit to set aside mortgage 

—Spettjle Bel ej Act (I of 18~7) s 30-Butt for 
declaratory decree — C*s father mortgaged certain 
land to J3 A purchased the instrument of mnrtgago 
and aued C whole father had died upon it and 
obtained a decree enforcing the mortgage C then 
curt gaged a moiety of the land to B and au fre- 
quently » Id the same moiety to A. A aued B tor 
the cancellation of the Instrument of mortgage to B 
H eld that the amt waa m the nature of a simple 
declaratory suit Kabam kHAjr t> Dabxai Huron 
[L Ij IL 5 AIL 331 


0 S tl to set atide a (reel 

deed and to recover trust-money — Appeal by truelee 
— Duly payable on memorandum of appeal — A 
brought a amt against Jt a trustee and others to set 
aside a trust deed and to recover R° 50 000 the 
nmount of the trost-money and valued his suit at 
E2w 0 000 A obtained a decree B appealed and 
sought to affix to his memorandum of appeal a ten 
rupee stamp under art 17 (cL 6) of sch. II of Act 
VII of 18/0 Held that the duty payable on the 
memorandum of appeal was the game as that paid on 
the plaint in the suit Mahomed Xabik r MaiXU 
Mdkaebax Uzwa Padshah Mehaz Saheba 

[LI. E.10 Cale 380 


7 Suit for a declaration and 

injunction — Stamp — Consequential relief — The 
plaintiff sued to obtain a declaratim that ho was 
entitled to the exclusive ma Basement of certain 
devaathan immoveable and moveable property Bia 
plaint which hore a ten rupee stamp contained a 
payer for an inj unction. The Subordinate Judge 


COURT FEES ACT (VII OF 1070) 

•—continued 

rejected the plaintiff s claim on the ground that ho 
hail n t paid the proper stamp fees On appeal to 
the High Court — Held that the plaint was inauffi 
eiently stamped Tho injunction prayed for would 
bo consequential relief and cl 4 (c) of a 7 of the 
Court Fees Act VII of 18/0 was, therefore appli 
cable Tho appellant was accordingly required to 
state in tho memorandum of appeal ut what amount 
he valued the relief sought w order that tho fee 
might bo computed. FiOnDirATn Oantsd c Qafoa 
shab BttiKAJi I L. IL, 10 Bom 00 

8 i Application to wind up a 

partnership under e 235 Contract Act— Suit for 
an ace nnt — An application to the Court to wind Up 
a partncr»hip made under a 2C5 of tho Contract Act 
I\ of 1872 is in the nature of a suit for au account 
and should be stamped accordingly Auati Azi 
P nlnniM r JAIUHEUDDIK MAHOMED 

[13 C L. IL 100 

0 . Appeal —Contract Act 

e 265 — The stamp duty payablo on on appeal from 
an order made by a District Judge on an application 
under s. 265 of the Contract Art (IX of 1872) should 
be an ad raforrm fee as in a suit for accounts under 
a. 7 cl 4 (f) of the Court Fee* Art VII of 1870 
Jatali Jlamaiami v Sat ham Bakatn I L 22 
i Had 340 aud Laehman Lall v Bam Loll 
I L 32 6 Calc 321 approve 1 Ladobhai « 
Revichahd IL.E 8Bom 143 

10 Suit for accounts— Stamp 

— Plaint — Contract Act (IX of 1S72J » 26a — 
The stamp duty payable on an application to the 
District Court under s 265 of the Contract Act (IX 
of 1872) for an account and winding up of partuor 
ship should be an ad valorem fee under s 7 el 4 (f) 
of the Court Fees Act (VII of 1870) IIhooizaz 
Fopatbhai LLE 7 Bom 125 

L . • a 7 cL 6 — Subord nale tenure 

holder — Assenmeni of Court fee xn suit for posset 
non of a fractional part of an estate — The ass es 
ment of tho Court fee in a suit by a subordinate 
tenure holder to recover possession of a definite pjrt ion 
of an entire estate paying a permanently settled 
annual revenue to Government should be made undor 
the first part of sub division (a) cl 6 of s 7 of the 
Court Fees Art Hubibuz HoasETf « Mahomed 
Reza I Ij. IL 8 Calc 102 10 C 1/ It 385 

2 Stamp— Construction and 

applicability of the proviso — Valuation of suits for 
land tn a talukhdart village — Talukhdar's Jtimtna 
— Remission — Per \\ EaT and Nahabhai JJ — 
The proviso to art 5 of s 7 of the Court Fees Art 
(VII of 18/0) waa clearly intended to provide a 
standard of valuation in the Bombay Presidency 
not only for the comparatively rare case of land 
forming part but not a definite share of an estate 
paying revenue to Government but for all cases of 
amts for land The theory being that all laud is 
primarily liable to be rated or taxed for the public 
revenue any sum not levied according to the ap- 
praisement made in order to show the proper amount 
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mflfvr of casks 
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COUDT FEES ACT (VII Or 107 0) 

— continued 

ixe An ciute CotcT— lltirctro'* on 

AtlUMSIOt C» ITlDE'tCB APiMTIED 08 

rejected tr Loiat neiotr— U*» 
8TAM1 ed Docnretrs. 

[LB.K 13 AIL, 67 
Crm Pnocem e Code 1812, »• 316. 

fl B H , 13 Bom , 070 
*ee LiMiTiiiov Act « d 

[LLH 20 Mad., 010 


I L.R. 2dAI ad 4M 


Set LmniTiOT Act *.8 . ^ 

[LL.H 13 AIL, 67 


- Application* not required 


to it n «prifi»<j — Applicutimis to the Gran not 
rcquind by the CIiil 1 toe ‘•loro C.de to In writ mg 
do not fall within the Clli section of the G art I res 
Art. The term ni plication In sell II of tho CXmrt 
1«» Art when road with * G, roust bo construed 
to mean on nppliratl m In writing TrriET c 

Adiumstbatob Geiehae or liETait. 

[2K W 418 


2 


. AH XL of tSSS t 3 — 


authority of guardian data _ -- - 

Vm Act (\ II of 1S70) which nyi that a certificate 
nnlcr Act XI of 18 S (among other documents) 
shall nrt bo filed cibibitfil or recorded in any 
Court of justice or recencd or famished by any 
public officer unless a certain fee be fild tactic* that 
such certificate cniiuot come into existence untu tho 
person who has the permission of the Court to obtain 
it depoatts tho requisite amount of stamp duty 
Sahai biAKD r hlrsaiaoAM Mabwabi 

[LB-E. 13 Calc, 643 
Court fee on tel off— In a 


suit to recover a sum of money due as wages tic 
plaintiff alleging that the defendant had engaged 
him to sell cloth on his account at a monthly salary 
the defendant claimed a set-off ns the price of doth 
which he alleged the plaintiff had sold on his account 
on commission. Held that the Court fee payable on 
the claim for set off was the same at for a plamt in 
a suit AviiB Zajia r IsATinr Mal 

[LB It. 8AU. 398 
TFritten statement — Set off" 


— C eil Procedure Code (Act XIV of 1S83J ** 111 
and 216 — A wTittcn statement containing a claim of 
aet-off is chargeable with the C mrt fee which would 
be payable on a plaint of that nature Bit Sznsr 
Nahrajbat v Nauotam Habqovam 

PLH 13 Bom 672 

a 7 


See ArpEAt to Purer Cocfrcn;— C ases nr 
■which Aeeeal ues on >or — -V aiuatiov 
or ArrEAi 18 W K 21 

; — — — els 1 and 2 and u XI— 

a 1 for compentation for uta and occupation —The 


plaintiff sued by virtue of a deed of conditional sale 
when hal been f reclosed for among other things 
compensation la the nature of rent for the use 


COBBT FEES ACT (VII OF J870> 

—eontmneil 

and oecupati m cf a house from the date of suit to 
the .late on which imscwiin of the ti-use sb'-uM W 
.lehrered to them lb* dtfmUnts having pwbiued 
the bouse subsequently to the cmuhUmal , c _f°. 
before the fnrrcbww Held prrhrATO*,/-— * 
rLS a 7 of the Court Ires Act did not »rW M 
the claim nor was It one for m mey witlih the tana 
tng of rl 1 of that section Lnt one U wliea 
a 11 of lhat Act provided. Jcr 0LDmu>/.--™" 
Court fee* were leviable In rerprtt of the ckra *«“ 
reference tool 1 a. 7 and * II of Ce° rt 
irt. 


A cl, 4 <e)-f.. I M* 

elaratory ieertt~ComtqMtnUal rthef , 

for a declaratory d'erw to net asiJ » 

under Act 1 1ll of 1659 a. 2jr whewtWPj*]® 

ashed alwi fc r an order “ confirming 

claratinn of title It was bdd that 

relief was sought and that the sUmr** Je^ble w 

lb, .4 fi. iwrnirf 


the ad valorem fie prescribed by the £ 

Act Bon M0O«m BUIS f K J?£?°E " IS 
KltlTOOT iU 


a DnUnlcr! 

ttqnmhal relief —Suit to tttabl th righ t to 

property-Court Tea Act iSTO d* XI ** J " 4 
in a s£t, undw s. 283 of Act 

mnveablo property alUebel In the M y fee 


_ lo property attseDM m mu i j m 

decree tho plaintiff ashed that J he .^ P ^^ucntial 
** protected from sale Held wer» 

relief was claimed in the suit and C rt c< onAr 
therefore leviablo under a 7 d W V'ik'O Fi’ 4 

II to 11 M rf VII -I l^ n „ 
l 1 rasas t Scko Dai L X«. it *» " 


— jmi ««•*. 

(MWshsI relief — Court feet 4a * * u ', v oa ic In 
clarat urn of propnetary right la respect b)asa ,o 


which tho removal of an attachment rf™** 
tho esecution of a decree ras wioght tb P date 
not, as * 7 of the Court Fees ^Act the 

in bn plaint the amount at which ne {&nce 
relief aougM nor did the Court ot BJ by 
cause him to supply this defect V 0 f £nt 

tho plaintiff from the decree ofthaW AppflhW 
a *^“w^he n US Court fe« m »* 


ace ihnmsiing ms ■"*; , r . nrt in w 
AAiait demanded from the plidutiff C» } CPId 

spect of his plamt and memorandum or 

pntedon the morl-rt ralneof sneb g 0 cum«>t* 


puted on the morl-rt value ot documf®' 1 

having only paid m aspect of those ^ f , 
respectively tho Court fee* F a {* tla t relief 

declaration of n-ht where ^TlZe of the F*°- 
is prayed Held that the mntVH lbt e <?««** 
perty could not he taken by thell 
to be tho value of the relief •»*» •* m th» 
not seek possession of ^th tho 

valuation of the relief sought rotea wii , ts „cc the 
and net the Court and as ' c>rn rt 

declaration of right claimed n ‘ c . , Jy w bich ** 

it the consequential relief ^ ^ fee , could 

value was merely nomioal further 



{ IS** ) 


DIOLM Ot CASES 


( 1874 ) 


COtTRT FEES ACT (VII OF 1870) 

— C<-*t timed 

of the Court Fees Art ha* the unf effort u that 
provided by a. tC cl Itf C«te in lh» tjie of "rejec 
«i ■a” <t • plaint under *. 84 IIaxsabaw Raj r 
Oorm Nath Tewaki I. L.R. 12 All., 120 

3, »m Jfleitntly r aimed — 

Ordcrfor payment of add tional t ourt feet—Poirer 
if Conrt to mlarye I me for raiment — JItId tlokt 
it S* nunpeUxit to • Court which lias mule an order 
under a. 10 «L lb cf Art % II of 18(0 fir the f«y 
tnrot f an adlilivial Court fee to enlarge either 
Wf re oe after iti eiptralion the tnno lunited for the 
juTinfnt «f inch additional fee Badrt 'lara it t 
bkcokwr I J* 21* l* Calf 612 L. B 17 I A^ 1 
and Bkuosrandat Bagla r AbmAkmod I B.B 10 
Bom-. 2t,3 referred to. Cncxja I.al r Ajtduia 
1 has ad X. X* R. It) AH, 340 

4, Court fit — Procedure — St 

root appeal— of prat to lotrer Ippellate Court ly 
rerpomdemt i» 11 gk Court imijT stamped — 
Where it ml di»oi erred in second »rpe»l io the Iligh 
Ccmrt that the rcepondent when appellant la the lower 
Appellate Court bad not paid a sufficient Court fee 
on hi* memorandum of appeal In that Court, and 
np to the date of the bearing of the apjical in the 
Hi~b Court tbiugb called upon to do to, had not 
made pood the dificiency it wa* held that the proper 
procedure *u in t to dismiss the respondent's appial 
to the lower Appellate Court under a. 10 of the Court 
1 re* Act, but to *tay the wining of the decree If any 
of the High Court in farour of the re*pondcnt until 
aurli tune aa the additional Court»fee dne by him 
uujit be paid. Aabadt Srson r CnATUBEncj 
FDtan - L L R, 20 AIL 302 

C • — — ■ Order requiring additional 

Court fee on claim pasted subsequent to decree — 
Decree prepared to at to gtte eject to subsequent 
order — Citif Procedure Code el 64 66 684 — 
Court Feet Act te 12 and 28 — A Judge after 
dupe ting of an appeal on the lit March 1883 again 
t< k it up and on the 21st March 1883 directed the 
appellant to pay additional Court-fee* on her memo 
random of appeal. On the 2nd May 1883 the 
appellant paid the additional Court- fcea under protest 
and a decree was then prepared bearing date the 
l*t March 1883 but it referred to and carried into 
eSect the eahseqaeat order of the 21st March and the 
2nd May Per Mahmoo d J that aa soon a* the 
Jndge had pawed the decree of the lit March 1883 
b ceased to h are any power oyer it and wa* not 
competent to introduce new matteri ant dealt with 
by the judgment j that the order of the 21it March 
and the deposit of the 2nd May whether right or 
wrong were not proceeding* to which effect could be 
given in the antecedent decree of the 1st March 
1883 1 and that the decree waa ultra ssiret to that 
extent and was therefore liable to correction in 
second appeal under s 684 of the Civil Procedure 
Code The power* conferred by se 64 (a) and (e) and 
65 read with i 682 of the Civil Procedure Code or 
by a 12 of the Court Fees Act (VII of 1870) read 
with cL (u) of a 10 are intended to be exercised 
before the disposal of the case and not after it has 
beea decided finally »o far a* the Court is concerned. 


COURT FEES ACT (VII OF 1070) 

—continued. 

The powefs conferred by a. 28 of the Court Fees Act 
cannot be exercised by an order passed after the 
decisirn of tho ease to which the question of the 
payment of Court fee* relate* and even assuming 
that they can be *o exercised, such an order though 
it may be subject to rich rules as to appeal or 
reiuiob a* the law may provide cannot he given 
effect to by making insertion* in an antecedent decree 
Per Oldtield J — That the Court bad power to 
make the order it did inasmuch as the collection of 
Court fee* waa no put of a Judge’s functions m the 
trial of a suit winch could be said to have ceased with 
it* determination j and tbo provisions of the Court 
Fees Act fixed no time within which the presiding 
Judge could exercise hu power of ordering document* 
to bo stamped and teemed on the other hAtid to 
ci ntrmplate the exercise of that power at any time 
subsequent to the receipt filing or use of » document 
and to make the validity of the document and the 
proceedings relative thereto dependent on the 
document being properly stamped MAHadzi r 
Km kisnEW Das I L R., 7 AIL 623 

L. a. 11 — Interest accruing on decree 

• » seif for snoney lent —The Court Fees Act 
(ho. VII of 1870) s 11 is not applicable to interest 
accruing upon a decree in a suit which is neither for 
mesne profits, nor for immoveable property nor for 
au account but simply an action for money leut 
KnisnrcABAV t Ahtaji Vibvpussha 

[12 Bom. 227 

2. Execution of pari of decree 

— J aymesst of full amount of Court Jets not necet 
tary for tstch part execution — Construction of 
Act— Court Feet Act e 17 —The plaintiff sued the 
defendant to recover possession of a houso and for 
mesne profit* In tho some »uit bo also claimed 
certain account books and d cumeuts from the defen 
dant In paying Court fees he estimated the mesne 
pn fits at 1(151 and paid on that amount He 
obtained a decree and the amount of mesne profits 
awarded to him was R3 349 13 3 The decree 
further directed that possession of the house should 
be given to him and that the books and documents 
should be handed over to him He now applied for 
execution of that part of the decree which directed 
the deli eery cf the hcaee esd cf the aeooent bools 
and other document* The defendant contended that 
under s 11 of the Court Fees Act (VII of 18(0) 
the plaintiff was not entitled to execution of nay 
part of the decree until he paid the proper Court 
fees on the sum awarded as mesne profits tit 
R3 549 13 3 Held that the plaintiff might obtain 
execution of that part of the decree which ordered 
delivery of the house and hooks and documents 
without payirg the fees payable on the amount 
awarded for mesne profits S 11 and s 17 of 
the Court Fees Act (VII of 18/0) ought to be 
similarly construed and the language of the latter 
section which deal* with mnltifanous suits shows 
that for the purposes of the stamp revenue such 
suits are deemed to be a collection of dubnet suit* 
relating to the several cause* of action combined 
them In applying s 11 to sneli. suits m 
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tOtmi IKFB ACT (VII OP 1870) 
— / 

ptto a larronnlow* c n trortl m t* Ihe Ael ** • whole 
(leicrm •»!( In list errll n thonl i l* r*>nitrn«l 
m r nfineil f<* (hit p-vrt of the ml In qnertlcii »! left 
irlstr ! I > iue»ne pn Ct*. IrirjuwP r JIM IctHU 
p. Z* 2L, 19 Bom, 03 
W for fontiito* and 


form* tnJUi-Co.lt of Ctrl I )W*W 
t iutueneut cf wutte ftefiit—Dtrmutal of 

**i/— if ph rtf oufor rirrmtton of tlrOrri ~ ’'J xT ^, 
ttpudia applteall n f (lif iWnr-h JJt llif won 
oaeculin* (I e decree 1 as a»»e*ac«I th» anwant < t atetne 
Jnflt* but (hr necessary Csmrt (■<■ i**c been 
<) j««li \\ will In th* tiro* by (1* Court u 

its, sided ly ». n Of the Curt lees Act (* H «» 

IH“«) the nil that U the claim In rripret of th iw 
mwn | n fat won l * tlitnUrol) ifin such dumwro! 
tin a] (Ucati ii f r esrout! n «f the «Wree lor ror»ne 
profits can be rntrrtatne 1 M no ancti dtrri! « In 
«al truer The «rl suit In the Lut cf 

jwm. 3 of a 11 of the C nrt let* \rt iWf not mean 

(tie entire rail j It nrtm the claim io re»pect of w 

men | ruble Ksvcjit hmut Sf»o« *• kw* 
»ia*I Lha 24 C Ala 173 

HOW N , 343 

la 


»(• Arm At — A cts— C o rut Frsi Act 

is 7 o iow n. au 

(23 W It., 200 
IL.R. 3 l3om 140,310 
LL.Il 0 CMc, 240 
LL.IL.HIOi 100 
Set ArrtAt — Dkcbbbs 

[LL.IL 11 AIL, 01 
Set Ati-ellath Com — OsJecrtois 
TAREK TOB TIB3T TIM* O'* A*r*AL — 
Ennu Casts— Valdauo’i o* fcerr 
[1 13om. 03 
14 W IL 208 
23 W n„ 433 
LL IL ID AIL 105 
Set Cases cubit. Apfellats Cocbt— 
rSJECTIOS OB Aumjssiot o/ Etoescs 
ADMITTED OE REJECTED ST CoDBT 
BELOW — VALCATIOS OF SciT BEECH 


See Costs— Special Cases— 1 autatto’* 
o* Sort SOW H 208 

and e 28— I'lnvltty of deewon 


of Court on lueit ion of Court fee -The deeuwn of 
the Court on a question of the Court fee payable on 
a plaint or inemcrandooj of appeal which »* to be 
final os between tho parties to the suit must be a 
decision made between the parties on the record and 
after they had an opportunity of being bear! and 
not a mere decision based upon the report of a 
Monsarztn before the plaint or memora-ndinn of 
appeal filed and therefore before any parties are 
hef re the Court Hence where a Court of first 
Instance held on the report of tho Munsanin that a 
plaint pre ented to it h3d been insufficiently stamped 
but subsequently both parties bung before the Coer" 
and arguments haring been hoard decided that| 


COUJ1T FEES ACT (TO OF 18TO 

— ro»f «• J . , t,i i 

fS3£’!t?52rtSf ifff&i 

MCUAtniAD IlBAIl A-A**^ 


i If BAIL , 

m j4 #gd ecK I ftT * ® , f < r 

/•a* /or rertfrfM ofler t* 

» •' 1" 'rSlTlte «? JSSo *r.K 


_ . ,*W Of jn l-BWBt fATlag dsyfr* 

.lay after W » tSrt Vn?t f 


the itito cf the ! 4h Sf f*B 

the rseattm when ^ c | 

tint (he full fee “ ‘ b 'uZ but &x\ 

, JT <al murt ho I*, i ■ h «bj 
the Court it falufled that the <W*r 

•he. of the #PT»«^ K VOOJO* 


br (!«• Hehe. of tho 0 t tt»«« 

: f one- half of inch fee I» TUB * 1 ^ p rt 479 

I’uOfriEO Guos* 


I'&biV'iyo Guos* 

— B 10 

Set PAcrrs fiPiT-An*A^ j 75 

.AUtrol om *»/*?[ 


.AUera/ e* *» Jfi* 

sSiw^tsSy 


and the lower Court decreed *0 " > . fht »U> 


lower Court i°»d A* *g 

dl.Urf (—»« ettpi tlwn „ m .. ‘ 


dlrlde.1 r.w«»»iou cl ner iw « b« 

.ureeeded in tlrf (hat, *V 

h * 1 ” rf „ d 

a, rrllXT? the 

bonnd to graot her request ttat «* ™ )8<w i n to 

re-framed in «cb a w*uncr M to awn » s(smp fee 
her In • veralty without r<'pa« to ^ J to * esJc 
S 10 of the Court Feet Aft -^on of h« 
where a party 1 

claim » preclnd d trvm ^^per it*»P 

Appellate Court without roJ^^^V, Dab« 
Jlisso'iATB CuA-rmuxs c R 611 

L 17- n*sfiM* **>"?£**' 


^ ... DMf.sef 

/met route* o/ aefte^—lTeW ( S ^ fcwC t»« 
lug) that tho words cU»LnCt r 


aLtWIrflBiO«« cbst.net eau^ 

wo^mS'^crv .eps^or^ttee *4, 0 *P**» 
-object of the clam. COAiun^^^u Q33 

S — «r;I 

^59/ J 9 /JS77 «» Selected » 


>; , 9 JJS77 •• « iVnected*® 


IrLp^l-kMait sM-ora. -™“, C SK»' «* 
m b 17 of the Court Few Act 1S£ vblC b 
distinct and separate causes ■ oi 1 ectum r ^ 

Splits “SSi of 

neph cf * 
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COURT FEE3 ACT {VII OF 1870) 

— continued 

Ftrajget J-. that, under s. 17 of the Court 
PfT* (rt.lS“Q the plaint and mrai random of appeal 
In the tart were chargeable with the a~grcp»t« 
anrunt of the fort t which the plaints or tncnx- 
nnh of »j'{>ea.l in separate tcrtt for the mot ruble 
and immoveable I'rtj'crty wiuld hare been liable 
on It that Art. 1 tr OiDriiLD J that Court fee* 
were leviable cn tl e plaint and memorandum of 
appeal tin the Uial itlue of the clam the *ult not 
hew- one cf the nature to which a. 17 of the Court 
r«iict referred. Mn. Cmand r 8n» Chaus 
Lai X. Zb XL, 3 AIL, 070 

3 ■ H D ih net tmljertt’ — 

ria nt a ad MraeraaJia of appeal — Tlie plaint iff t 
sunt. In nrtneof a conditional aale which had been 
forvelo*.xL f >r (i) prate* non of a house (li) ertnpen 
tailon in the nature of rent for it* oec and oeen 
jwtim frvm the date < f f trecloanre to the dateof amt 
ami (In) III* cow pen nation from the latter date to 
the drte on which possession of the house ahmild be 
dtlnered to them the defendant* having purchased 
the house subsequently to the conditi nal aale but 
bef or the tame waaforeel wed. Tho plaintiff* stated 
that their cauac of action anise on the date of fore* 
closure. Held (^tankie, J- dissenting) that the 
suit embraced dutinct anbjeeta within the mean 
mg cf a. 17 of the Court Fcei Act ISiO and 
the plaint and memorandum of appeal were charge 
able with tho a— regate amount of fee* to which the 
plaints or memoranda of appeal in aeparate amts for 
the different claim* would have been liable Cuedi 
lax r KisAxn Chasm LL.B 2 AIL, 682 


4. — • Distinct subjects' — Suit 

Jor specific more able property or for compensation 
— > Multifarious tail ” — A to whom a certificate 
of administration in roipcct of the property of 
a minor had been granted In succesiion to 27 whose 
certificate had been revoked sued B claiming the deli 
very of specific moveable property of various kinds 
belonging to the minor which, had been intrusted to 
B and B detained or the value of each kind of pro* 
perty as compensation In case of non-delivery Held 
that the suit did not embrace distinct subjects 
m nd" m the meaning of s 17 of the Court Fees 
0 and the Court fees payable in respect of 
nd 1“ the *“it should be computed under 

’ Q . lj of that Act according to the total value of 
ie T: h> Amab h ath o TnAKUEMAS 

SJ52|| IZ.L.E. 3 AH. 131 

K aft- *■ < ■ 

♦rone of action — Butmct subjects — In a 
nren la different hnndia executed on the 

1883 j jJhy on of the defendants in favour of 
Extent ,fhcr three defendants and by them assigned to 
*econd aml Mot paid on maturity — Held that 

Gixk 5 hundi afforded a separate cause of action that 
65 ttt f lit embraced three separate anddiBtinct subjects 
by , j^tbnt the memorandum of appeal by the first 
with c podnnt was chargeable with the aggregate amount 
before t* e ® oar ^ fee 8 to which the memorandum of 
been ,n 811149 f®bracfcig separately each of such 
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COURT FEES ACT (VII OF 1870) 

— Continued 


•objects would be liable undir the Court Fees Act 
Fabsqoxau Lax r Lachsian Das 

[LL.IL 0 AIL, 252 

0 Suit for possession of 

•oinortalte property and for mesne profits or 
damages— Distinct subjects — J aluation of suit 
— A suit upn one and tho same eauso of action for 
possession of immovcahlo property nnd for mesno 
profit* or damages for the wrongful retention of such 
rrurerty is not a *uit embracing two or more distinct 
subject* within the meaning of s 17 of Act 1 1I of 
1870 CAamaih Rani v Ram Dai I L R 1AU 
B3-> Hut CAand v SAib Char an Lai J L B 2 
Alt C76 Chedt Lai v Kirath CAand I L B 
2 All 6S2 nnd Ktshon Lai Boy v SAanit 
CAunder Aloxumiar J L Tt 8 Cale 593 disenssod 
Err maxes under the Court Fees Act 1870 
8 6 IL.R 10 AIL 401 

7 — — . . . 2Itilhfartotts suit — Court 
fees on plaint and memorandnm of appeal — Court 
Dtes Act 18~0 seh I art 1 — The rule laid down 
“ *• 17 of tho Court Fees Act regarding multifarious 
•Hit* u subject to the proviso at tho end of art 1 
arh. I of that Act and tho maximum fee leviable on 
the plaint or memorandum of appeal in snch a suit is 
under that proviso It 3 000 Raqhodir Sixon r 
Doaram Khar I L R 3 AIL 108 

8. Suit for possession and 

mesne profit— Stamp fee payable on appeal — 
For tho purposes of determining the stamp foe pay- 
able on an appeal to the Iligh Court in a suit for 
possession and for mesne profits the claim for posses- 
sion nnd mesne profits u to be taken as one entire 
claim. Chedi Lai v ATira/4 CAand I L B 2 
All 692 dissented from Kisnom Lax Rot c 
Soar pi Chtnder Mozoomdar 

[L L R, 8 Calc 603 
10 C L R, 350 


— B 19 

See Written- Statement 

[LLR 6 Bom 400 
12 C L R 387 


1 — . Stamp on memorandum of 

appeal by judgment debtor \n custody from order 
refusing application to be declared insolvent — 
A judgment debtor whilst in custody applied to tho 
Court under Ch XX of the Civil Procedure Code 
to be declared an insolvent Tile application was 
refused aDd the judgment debtor appeale 1 against 
the order rejecting hi* application Iso Court fto 
was affixed to the memorandum of appeal Held 
that no Court fee was leviable iindor el 17 of s. 19 
of the Court Fees Act KAXt 1 ROB AM JlANERJJ * 
Gisborne A Co 

[L L R. 10 Calc 01 DOLE, 160 

S Complaints milt Ij man 

cipal officers— Troeess fees - Court 1 ees Act s 81 
—No process fee 1* leviable on c im j kbits mad by 
municipal officers an I tic see in d are not liable to 
refund sums Vhf%Wj levlc 1 frmi th* complainants a* 
process fee* Qtzzsr V trusts r Vine* mior 

[I L. R , 10 Mad , 423 
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DIGEST OJ? CASPS 


COURT FEES ACT (VII OF 1870) 

— cpaliaKeif 


-8 10D-^ci X Til f/ SSJ5, n 6 — 


xanplton jrovx probate duly —Joint family- 
Conreyoiics to four member* of a joint family 
governed ly the Jtilak*\ora laic a* tenant* >i> 
common — -.bim rort.Up —The dicfnsrel who was % 
member of a joint Himla family govmiol by UiIaJ, 
shsr* law left a will of which be appointed hi* 
brother* the executor* and truster*. The brother* u 
executor* a pi hoi f » probate but rlsimnJ eremptnn 
from the jiaymont of probate dnty on ibc ground 
tlint the pnperty wa» *J Snt a»ce*ti*i property 
which trorrM pa*.* by aurvirorsbijv The jv-liUon 
stated that in tbe lifetime of the te*tator he »nd In* 
breUicr* out of the Sue me of the ance»tnil estate 
purchased fr m the Corp. ration of Caleuttw wme 
j lot* of land which were conveyed to them a* tenant*- 
it common) that the tSTcrt of this *m to *re*t an 
undirilcd one-fourth share in the testator which on 
ius death would pa*» not to the remaining <vpar 
cenm under the role of survivorship but to hi* legal 
rrprwentaiives } and tliat in order that effect might 
bo given to tbe rule of survivorship it wo oeeesatry 
lo t Main probate lletd that the projxrty though 
conveyed to the brother* aa tenant* In common vested 
in them w trustees for the benefit of all the t par 
rejim anti continently «aa not lutbla to doty 111 
tub goods or l okuawertt Atromwattau 

p I* Ik, 33 Cale. 080 
lCWJf,3l 

— $ SO cL 1— /’ll/#* under that iff hem 

framed by the High Court «h IS~8 — Croce**— Com 
mutton utuel to om«r» to fix mtene profit* — A 
riimminwli is»unt to nu amecn to fall m local 


investigation tor the pi >pxc of ascertaining the 
fttnouitt of means prtfita m not a j rwess nit Jim tbe 
meaning of cl 1 of * 20 of the Court Fee* Art and 
art 3 part II of the rules promulgated in. 1878 
framed under that section u therefore ultra cire# 
6 «d cannot be enforced Jaoat Kisnone AcniR 
ok* CnowDner r Dura Nara CirtrcKEKStrrrr 
CuowBnnr I. L. IL, 17 Calc. 281 

s 22. 

See Pksai Cobk b 186 

p.L.R.22 Calc., 508 

~e 26 


COURT FEES ACT (VII OP 18 ») 

— contained 

Had mi (he Governor General of India in Council 
may b* nrtiBratioQ from time to time direct snd 
that though the 0 >v rimer- Onirrai had issuo! well 
rotiDeatjon still the direction in the nrtifi'stntf 
that the stamp »howld bear the word# " Court fee* 
«h hit a matter on winch be had authontr to 
any direction tinder the terms of « 26 of the Court 
> re* Art and thrr Pure rouIJ only he regard'd *i« 
departmental nrd’r the non observance of wWh 
could hot Invalidate the stamp for the ptlrp'wj of the 
Act Atiuarnima Bax r Bar«iMr*» Ban*u 
Ia*naax:aK Z. X* It, 20 Thm*, 


a 28. 

See Atrium CorBT— Exssnss o? 


Powtts is rawoci CiiH-bn-cui- 
Cases— Arreau 

(I I» R. 16 Mad., 29 

Sn ArfttHre Cocur —Ktrtcriov cs 

Aoutssion or bvivrncs aDurrrro t>a 

BEJZCTXD »T COCRT MLCW— ■ V* 

BUxrso Voctnux rs „ 

tLT+R«3All>e82 
J.I^R-13AU,CT 
JmiuTi Corar-Puimo'' » 
ADMissto. o. Ctrcr.-c .I'Vmia os 
stiRCTim nr Comer aftow— >atw 

TO '“ , '“, F ** [ i , iV,7AU.C33 

fcln ”“ Mica. WJ 

LiZk 20Ma4 310 
L la R. S3 Uad. 404 
St* BnrnrirrO't £lL fi7 

Civil Procedure Code 1 JJ 

fjrlrSBSlfSs. 


dam of appeal which when 

entty stamped ha* subs«iueptly “ <K?n „„_ no * R ir a 

statu oed thu affixing of the full stamps c»” nrirmsl 


See LnrcriTjov Act 1877 a 4. 

P L.E 12 AH 129 

• b 26 — Cert /t cate of hetnhtp — Suecet 

ston Certificate Act (P il of 1SS9J t* 17 and 20- 


dfottficahan of Governor General No 361 dated 
2Sth April 18S3 Irregularity i» ohemng direc 
ho a* of — effect tf cm validity of ttamp — A ccrti 
tWate having been granted on an ordinary stamp of 
requisite value it was contended that it we* act 
properly stamped in accordance with the Court Fee* 
Act <VIf of 18,0) »» required by a. 17 of tbe 
Succession Certificate Act (VII of 1880) because it 
did not bear upon it the words Court few as 
directed m the notification of the Governor General 
«o 361 dated lBth April 18S3 Held that 
tiougl a 26 of the Court Fee* Act (VII of 1870) 
provides that the stamp mod to denote the fee 
chargeable under the Act shall be of such particular 


e lull — - " I 

retrospective effect so as fo 
presentation nnleu it ba> *^ eQ e ‘ !on L b ^^ e Court 
under tho second paragraph of *< .28 at. * ^ 

Xtn Act In the ewe of • 


Art In the c 

be made only by a J uog* “i."" wor ]a 

of mistake or madvortcncc ” ^ e J° t he 

take cr inadvertence on the part ^ 

3ourt or its officer* and not oo the p 0 f 

ippdlant or hi* adviser* The d D f the 

be office in s. 28 does not refer to > tbe h^a o{ ^ 
office of a^ourt_ or at ^ fac jj hut M • 


office of a High Court «ting U(< . 

"cer but «t refer, to tfrt *»* § 10 


tavuig officer but it refer* t. v a« 

office such as the Board of Be r „ a g(rt with 
and 11 of tbe Court Fee* Act nrtr nrt j^rther u 
^ 28 nor are ss. 9 30 1J Code 

conflict with s 54 of tbe Civil —quid * we 
Omtnll. . 10 or, U «I * lM 

only where through mistake oe ,n * 
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COURT FEES ACT (TO OF 1870) 
— continued 

Court. a plaint which subsequently «i discovered 
to be Insufficiently s-»raped ha-l twn rereircd filed or 
used in the Otrart t and cl*, (a) and (4) of a. £4 of 
Uie Cod* art similarly related to a. 29 of the Act, 
and were n<* intended to cut Amor limit it* jtotI 
team. The " dismissal of a suit nadcr a. 10 or t. 11 
of the Art ha* the »»me effect a* that provided by 
a. 06 ct the Code In the case of rejection ** of a 
TUrat under a 6 L Baixaea* FUi r Uonwi) Xatii 
Tiwi.ni LUR. 12 AIL, 120 

a. SO 

Set Lijotatio^ Act 1S77 « 4. 

(X. I*. B. 12 AIL, 129 

, 3L 

Ste ArrriL is CsnmtiL Cur 3 — Cbim 
isju. 1 tocrorti Com a. 

[t I* IL, 20 Calo, 087 
See CovrrvBATtow— CnnmrAL Case*— 
Fob Loss on Injybt cicsid nr 
Ormci I. L. IL, 7 Mad. 846 

Order to repay fee under — 

Letaming fee »« depont —An order to repay a fee 
tinder * 31 of ActX II of 18'0 is an integral ps»rt of 
the amt/nce and the fee shr-uld he treated aa a fine 
imposed by the Court and may be retamed in 
deposit pending aa appeal where an appeal lira 
AKOxrvora 6 Mad. Ap 28 

Qcrrx FHTBiaa c Tanoavzxt Cnrra 

p. L. IL, 23 Mad., 163 

1 Bch. X, flrt. 1 — Petition to wind 

ap partnership — Contract Act (IX of 1S72J t 2 05 
— 1 taint. — An application for the winding up by 
the Court of the business of a firm after the tormina 
tion of partneriliip under a 2Co of the Contract Act 
(IX of 1872) whatever it be called u essentially a 
1 lamt and must be paid for in fee* at the tamo rate 
as any other plaint for an account extending to a 
like amount of valuation, KniXBiii.il DnANJlSHTU 
r Adajui Bobabji LL.E 7 Bom 636 

See Aji ad A z.1 Fbashax e J iuib miner Mina 
med 13CLR 160 | 

2 Application to file award 

— Cinl Procedure Code 1892 t 525 — The proper 
Court-fee upon an application to file an award nuder 
$ 625 »» the Court fee prescribed for applications 
and n t the Court fee upon a plaint Buadbcb 
B ncotrx r Monoititb Bnroux 

[LL.E 10 Calc 11 
S C Paiut BncaiiT t Honour* Bnnotrr 

[13 C L. It. 171 

3 — ■ ■ — — — memorandum of appeal 

from an order under t 331 of the Cit\l Procedure 
Code (Act XIV of 1882) — Practice — A memo 
random of appeal from an order under s. 331 of the 
Civil Procedure Code (Act XIV of 188°) should be 
stamped with an ad valorem duty as provided by 
art 1 ech. I of the Court Pee* Art VII of 1870 
NiBASAH EAdHTTKATn V BHAGVAKT ANANT 

[LI. K , 10 Bom , 238 


COURT FEES ACT (VII OF 1870) 

— coutmtcd 


4, " Tror no — -Appea l under 

Beeg Act XI of 1962 / 9 — Appeal not elherictie 
provided for — An appeal from an order of a lower 
Appellate Court on an application under # 9 Bengal 
Art \ I of 18C2 not being otherwise provided for by 
the Court Fix -i Art maybe admitted on a C-anna 
stamp I CBLta Bhyoout r Dovzbi&e 

[14 XV It. 21 

— sch I, art 3 


Set EEairraATiox Act 1871 a 2. 

[8 Mad. 361 

2. — ech. I, art#. 4 and 6 —Appl ea 

tioafor renew . — An application for renew of judg 
inent such as u alluded to in arte 4 and 6 sch I 
of the G urt Fees Art (VII of 1870) dies not include 
anapplicati n for a new trial in a Small Cause Court 
in the mofuMil Oopeevath Eot r Ram Jot 

P4 W IL, 24£) 

2. ■ _ Application for retteto 

of judgment *i» pauper sat t — Court fee — Act 
ho VII of 18*0 (Court Feet Act) ech I clause — 
Ci of Procedure Code » 410 — Held that when an 
application for review Is presented in a suit in 
formit pauperu that application like tbo plaint in 
the salt u not liable to any Court fee Umda Bibi 
r J.ADTA Bibi I L R 20 All 410 

3 Stamp — Petition of renew 

— H hen a plaint or memorandum of appeal comprises 
a number of claims and a portion only of such claims 
has been allowed by the Judgment the party seeking 
a review should be required to stamp las applica- 
ti m with a fee sufficient to cover the amount of the 
claim* in regard to which he wishes the Court to 
review its judgment Art VII of 1870 sch I arts 
4 and 5 In be Manohar O Tamdekar 

[LL B 4 Bom 28 

L soli I art 6 — Stamp — llsueu — > 

The stamp f c on an application for review must be 
calculated on the amount that would be obtained if 
the review were granted and not necessarily on the 
whole value of the suit Anonymous 

[7 Mad Ap 1 

2 Bex etc of judgment — Stamp 

duty — Court Fees Act e 14 — Computation of tune 
— Limitation Act 1877 t 5 —In computing the 
period of eighty nine days from the date of decree 
within which an application for review of judgment 
may be presented on payment of half the fee len 
able on the plaint or memorandum of appeal (under 
art 6 of sch I of the Court Fees Aet 1870) the 
tune during which the Court is eloaed for vacation 
cannot be excluded In be Kota 

[IL R O Mad 134 


3 — Application for renew — 

Whtiher Court fee payable is on the value if the 
relief ashed for or upon the valuation of the whole 
suit — Court Fees Act (VII of 18*0 ') ech I art 5 
— A amt being d cided in favour of the plaintiff one 
of the defendants made an apphcati n for review of 
tho decision so far as it d'alt with the question, of 
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(SOufetf FEES ACT (VII OF 1870) COURT FEES ACT (VII OF lsft) 
—continued —continued 

" 8 18T> Act XT II of I875i t\ 6— kind ag (ho Governor General of India in Council 

Exemption /ro»» prolate dily— Joint family — mav by notification from time to time direct and 
Conveyance to four members of a joint family that though the Governor General had waned each 


governed by the Mitakthara law at tenanU in notification still tile direction In the notificatind 
common— Survivorship —The deceased who was a that the stamp should bear the words Court-fees” 
member of a joind ii£«tfn famifj governed by Jfital was not & matter on which he bad authority to give 

sham law left a will of which he appointed his any direction Under the terms of i 20 of the Coart 

brothers the executors and trustees The brothers as Fees Act and therefore could only he regarded ss a 

exocntors applied for probate but claimed exemption departmental order the non observance of which 

from the payment of probate duty on the ground could tint invalidate the stamp for the purpose of th« 


that the property wag joint ancestral property Act AnNAI 

which would pass by survivorship. The petition VA»n*nviB 

stated that in the lifetime of the testator he and his 

brothers out of the income of tho ancestral estate ■ — B 

purchased from the Corporation of Calcutta gome g ee 

plots of land which were conveyed to them ns tenants p, 

in common that the effect of this was to vest an q ; 

Undivided one-fourth share in the testator which on 

lus death would pass not to tho remaining co par 

ceners under the rule of survivorship but to his legal 

representatives ) and that in order that effect might AI 

be given to the rule of survivorship it was necessary Si 

to obtain probate Held that the property though 8r 

conveyed to the brothers as tenants in common vested 

in them aa trustees for the benefit of all the c pai 

ceners and consequently was not liable to duty In .S>e 

SHE GOODS op FOEUBlTOli AVOOBWiLUm Ax 

p L.K.,a3Calc. 080 be 

1CWN,3I tic 

— — fe 20 cL X — Billet under that lection 

framed by the High Court su 1878 — Process — Com See I 

i/«W to Mttit to fix mesne profits — A 
commission Issued to uu ameen to hold a local 
investigation for the purpose of ascertaining the 
amount of mesne profits u not a process within the 
meaning of cl 1 of s 20 of the Court Fees Act and 
art 3 part II of the rules promulgated in 1878 „ 

framed under that section is therefore ultra vires " ee ^ 

and cannot be enforced Jag at kianojiF. Achab 

sea Cnowwinv « Dina Nath Cotjckebbuttt . — 

Cbowdhhy IL R. 17 Calc. 281 « 64 66— Du 

22. — Court Fees / 

.See I ENA1 Code b 186 dum oI appeal 

2[ . UU.B. 22 0.1=, 690 SWSSt 

S,t Imrr.Tio. Act 1877 « 1. 

(I la R 12 All 129 under the eecoi 

— B 20 — Cert ficate of heirship — Sueces Fees Act In • 

*«on Certificate Ad ( Fjj of 1889) *t 17 and SO— order can be ma 

Aot«^cot»o» of Governor General No 361 dated incases of mi 

JStA April 1833 Irregularity in observing dtrec mean mistake < 
fioar of — Effect oj on val d ty of stamp — A certi Court or its of 


Act Amnapdbna Bai v Laksuman Bhikaii 
VAtHABKAB Lli. B. 19 Bom-, 115 

B 28 

See Appellate Codet — Exebcis* of 
Powxas IN YABtODS CASES — SpECIAO 
Cases— Appear . 

[HR 15 Mad, 29 
See AWBltAti Couet — Rejection 08 
Admission op Evidence admitted oa 
B tJBOTSD B7 fODBT 2EI0W — UK 
STAMPED DOCUMENTS -- 

n L-D ,2 AIL 682 
l I LK. 12 AIL 67 
iSbe Appellate Copbt— Inje ction oa 
Admission op Evidence admitted 

REJECTED DT CoUBT BSIOW— » AIDS 
tion op Strrr Errob in ,„ q 

[LIj B., 7 AIL, 633 

See I imitation Act 1877 « 4 747 

[ZLR IB CO* W 
I. It K 12 All 
IJj . T 15 AH 65 

x.Lb 

i, I,, r. saM«d,*®* 
See Limitation Ao^ iWy £ ^ 6 ? 

Civil Procedure Code 

ss 64 66— Dismissal of tut f—Ag**** u 

-Court Fees Ad ss 9 10 *{-**?*”££» 
dum of appeal which when tendered was .. 
eatly stamped has subsequently , h» T * 

stamped tho affixing of the fall -unoriginal 

a retrospective effect so as to validate the or^ 
presentation unless it has been done by w 
under the second paragraph of * SS m . M 
Fees Act In the case of a High mh 

order can be made only by a Judge and y word , 
in cases of mistake or inadvertence. 0 j (ho 

mean mistake or inadvertence on tee po» 0 j t(,e 

Co=rt =r £* “ JLj h«J? ( 


Heat having been granted on an ordinary gtamp of appellant or his advisers Tho u—a 0 f the 

requisite value it was contended that it waa not the office in s. 28 doc* not refer to t c j the 

properly stamped in accordance with the Court Fee* office Of a Court or at all events to . . M » 
Act (VII of 1870) as required by a 17 of the office of a High Court » putts. 

Succession Certificate Act (VII of 1889) because it taxing officers hut it refers to tne dmw ? 10 
“id not bear upon it the word* Court-fees as office such a* the Board of Here with 

d reded io the notification oS the Governor Genera) and 31 of the Court Fees Act aiv no toscetirr h> 
Iff- Ml dated 18th Apnl 1883 Held that t. 28 nor are ss 9 10 11 mg******g Cod* 

»• 20 of the Court Fees Act (VII of 1670) conflict w,th s 64 of the Civil *ru* 

tb&t l>ie . ,l * ro h u,e <l to denote the fee Cases within s. 10 or s II of tbe 0 f ihr 

thstgeablc under the Act .hall he of such particular ouly where through mistake o r insdrenca 



( 1<S- ) 


mciLST or cji^e* 


( list ) 


COOTIT FEES ACT {VII OF 1870) 
—<cnt «t»(f 

p-uiwl cf cr entitled to. In tub goods op 
Urosrc 

[6 XL L. 32« A ix, 138 15YT H, 457 noto 

8 — ■ Lett erf rf admfutrahom 

—Trust property — Finane- at Fesoluti m AW 
Jltb July 1*71 —A an 1 IS Were Ln Ultra joint in 
estate l died nnnamol leaving no relative exetpt 
IS U cbUinrd grant tf IttUTi if administration cf 
tbe rvtate of f consisting cf a half sluvre of certain 
prcpirtv the ether Lalf ilnrc of which wa» claimed 
by A to Ulonc to lumstlf By Financial lira lotion 
^ 2001 14tli July 1S/1 the fee* chargeable 
under sch. I art- 11 of tbe Court lee* Act were 
rets tUd in respect of 1 Iter* of administration rtla 
ting to “ property which a d -erased person was p-« 
srastdcf as a trustee fer any other ptiwn. Held 
that H g lialf share should be treated as trust pro- 
perty and exempted Irem the 2 per cent ad valorem 
fee. Is the goods or B*un»i»or Gjiose 

[11 B. I>. B. Ap., 30 10W U. 230 

7 I.eUert of administration— 

Estate of Hind* in hondt of deceased daughter’s 
represent alt ret — Trvsl properly — On the death 
of a Hindu lady who had succeeded to her father's 
property fer th estate of a Hindu daughter It 
appeared that certain Government promissory notes 
which formed a portion o! the father’s property were 
then standing in her ewp name On an applicati n 
by the sons for letters of administration to her 
estate —Held that on her death the grandfather's 
estate became, in the lands of her representatives 
trust property in respect of which no duty was pay 
able under the Court Fees Act Is tub goods or 
Jotwokbt Dob see 14 B L H. 184 

8 ■ — — Troperty on tcdicA Hen is 

a mortgage or tnenmbranee — Duty on lellen of 
admtmHrahon — When letters of administration are 
granted in respect of property which is subject to a 
mortgage the value if the property for tbe purpose 
of estimating the ad valorem duty payable under 
the Court Fees Act is the value of the entire pro 
perty less the am >unt of tbe incumbrance A duty 
paid on former letters of administration which wero 
afterwords cancelled was allowed to be deducted 
from the amount payable for fresh letters of adminis 
t nit ion. Is rnr goods or Imres 

[8BLE Ap 43 18WE. 253 
0 • Letters of administration 

Duty payable on — A suit for a division of a joint 
estate having terminated in a settlement tho terms 
of which were embodied in a decree the receivers 
who bad been appointed pendente l te endorsed and 
transferred certain securities and shares to one of the 
parties D pursuant to the decree Tho Bank of 
Bengal Account Department and the ccmpaiues con 
corned having refused to recognire the transfer 23 
applied for letters of administration in respect of tho 
securities and sluns in question claiming exemption 
from the duty prescribed by tbe Court Fees Act 
sch I d 11 on the ground that she ought not 
to have been required to obtain such letters her right 
hav ing been declared by a decree of the High Court 
Held that the prcicnbtd duty must be paid, and 


tint there was no ground of cieniption from it In 
TUB GOODS or Shitath Dass 20W n, 440 


- letters of administration 


10 

Italy pay ibis on — Dells due by deceased — Letters 
lx mtet to colt ret rents — The fee J ayablo for letters 
of admhuitratlm under Act \ II of 18 0 sch. I 
art 11 is to be calculated on tho amount or value 
of the jroperty in respict of which the letters are 
». upbt without deducting therefrom tho debts due 
hy the dec rased Where litters ure granted limited 
for tho purpose of collecting the rent of a house 
the duty is to be assessed on the value of tho house 
In the goods or Bam Cuakdba Das 

[Oat.E, so 

18 W E 153 

U Appointment ly Kill — 

Whrro a person having a life interest in a fund 
with a general and absotute power of appointment 
thereover exercises such power by will no ad 
valorem lee is payable in respect of such fund under 
tho Court Fees Act. In tub goods op Oeam 

[12 15 . L . B . Ap ., 21 
21WR 246 


12 . 


!. — Letters of administration — 

Doubtful debt — Tho uncertainty of recovering n 
debt duo to tho estate of a deceased person is not a 
sufficient ground for a proportionate reduction of 
tho fee payable in respect of Jotters of administration 
to such estate. Ik tub qoods op Dzaxb 

[13 BLE,Ap 24 

21 W It. 307 

13 Value of annuity— Pro 

perty subject to <> mortgaye —For the purpose of 
determining the probate fee in respect of an annuity 
tho word value in the Court Fees Act VII of 
18/0 sch I cl 11, must bo taken to mean tho 
market value of the annuity and not ten times tho 
amount of a yearly payment Where the property 
in respect of which probate is sought is mortgaged 
tho amount of the mortgage incumbrance must be 
deducted from the market value of the property and 
tho probate feo charged on the balance. Ik ee 
weld op Ramceakdea LABsmiASJi 

P1R lBom 118 

24 ■ . — Executors obtaining second 

grant of probate — Grant of probate before Court 
Fees Act came info force — Exerators obtaining a 
second grant of probate subsequent to the enactment 
of tbe Court Fees Act of I87u (the first grant having 
been taken out previously to that enactment) are not 
exempted from the payment of the ad lalorem duty 
chargeable under that Act although tho full feo 
then chargeable by law had already been paid at the 
time when the first probate was taken out In toe 
goods op Oaspbe LL B, 3 Calc. 733 

[2CL.R 430 

15 Probats duty Annuity 

cl arged on property of testator — Where it appeared 
that property disposed of by a will was bequeathed 
to the testatrix subject to tbe payment thereout of an 
annuity for life to o person who survived her — I/el l 
1 that tho ad valorem fee prescribtd by sch. I, cl II 



( 18S3 ) 


DIGEST Or CASES 


( 1834 ) 


COURT PEES ACT (VII OP 1870) 

— continued 

cost* Tbe petitioner paid stamp duty on the relief 
ashed for i e for tin. entire amount of Costs The 
lower Court ordered that the petitioner to pay stamp 
duty on the entire value of tbe amt and tho peti 
tiouer not complying with this order his application 
was rejected Held that, paring regard to the 
language of art 5 sch I of tho Court Fees Act tbe 
ilnnsif «hd not come to an erroneous conclusion In 
re Manohar O Tamlekar, I L J2. 4 Bom 26 
distinguished. Nobin ChandeA CnPCKCBBrnr r 
Mohaued Uzie An Saeka« 3 C W N 203 


COURT PEEB ACT (VII OF 1870) 
— continued 

exceeds Hi 000 The term ralue ' in the Aft «{* 
parcntly means market value and the mart ft value 
of mortgaged property is the equity of redemption. 
An executor having applied for probate in reipcct of 
property which Was alleged to be charged and mod 
gaged irt excess of its value no fee was charged for 
the probate of the will In such a case however if 
It be fonnd when tho accounts ore filed, that 
cient stamp duty has not been paid, payment of »°I 
deficiency can be enforced. In THE floors Of W} 0 " 
LEIX «»»,<“ 


4 ■ Fee payable on appltca 

iton to renew appellate decree under Letters 
Patent s 10 —For tho purposo of ascertaining the 
Court fee to be paid under *cb I art. 5 of tbe 
Court Fees Act (VII of 1870) upon an application 
to renew an appelbto decree the fee to bo con 
Side n.d is the feo leviable) on the memorandum of 
the appeal in which the decree sought to be reviewed 
was passed and not the fee which was leviable on 
the plaint nor — where tho decree sought to be re- 
viewed was passed on appeal under s 10 of the 
Letters Patent from an appellate lodgment of a 
Division Bench— tho too which was leviable on the 
memorandum of the appeal beforo such bench 
II US AIM Beoak r CoriECTon of SltrzAFPAnwAOAn 
PIE ,(21 AH 170 

— - ech I, art 7 — Notes of judgment 

furmtbed to parties— Copies of decreet —Notes of 
judgment furnished to parties under the Buies of 
Practice for tho guidance of Small Cause Courts arc 
copies of decree* which require a stamp under art 7 
ach. I of Act VII of 1870. Anonyuods 

£0Mfld. Ap 24 
See Anonthovs <3 a bo 6 MiwL Ap 13 

. — — ech I art 8— Stamp Act 1879 

sch I art 1 — Copies of originals returned to the 

C 'ty — Liability of such copies to stamp duly . — 
the course of a suit the plaintiff put in evidence 
certain entries from Ins day books and ledger The 
books had been produced in Court and had been 
returned to the plaintiff ns usual on his furnishing 
copies of the said entries. The Subordinate Ju d e 
feeling doubt as to w hether such copies should bo 
furnished on stamped piper referred the question 
to the High Court. Held that the original entries 
Hot having been in the handwriting of tho debtor 
wcTe not hablo to stamp dnty under sch I art 1 of 
tho Stomp Act, I of lS7d and that therefore tho 
copies of them wire not chargeable with any Court 
fees under sell. I art 8 of the Court Fees Act (VII 
of 1870) llAEICTlAKP t JlTNA SUBHANA 

II. L It., 11 Bom, 523 

1 ech I art. II — Ad valorem fee 

’-■Proper) if sutjset to a mortgage — Stamp duly 
J «*d "••’’Jfcient on taking account —By cl 11 
Tr <>*• Art ' 11 of 1870 Uie Court Fees Act 
» ( »n nH valorem doty of two per cent on the 
T '•'no of the e ute it chargeable for pro 
Z , J * " "• where the amount or value of the 
1 oji j m r „j* c t „f which probate is granted 


3 Probate granted to second 

etveutor when leave has been reserved to hue t» 
take out probate —No stamp duty is payable cn^ 
the Court Fees Act 1870 on probate granted to * 
second executor, to whom leave was reserved to ta 
out probato when the first probate was graptah I 
me goods oy Aueebdit 15 w B, ^ 

3 Zellers of aJmtn,tlral>o* 

—Before the passing of the Court Fees Ad, t e 
numstrator General obtained 1 -Hers of adruumwa 
turn to a certain estate limited until ±he vvlll eboni 
be proved | and the fixed dnty present ^ ^ 
Succession Act was paid in respect of inch “ 
of administration Tha will wai proved, rt 
tion presented for general letters of odsnlote 
with tho will annexed, after the passmg of the ^ 
Fees Act Held that the fee Ihereu 
must be paid on the amount of the property P 
tire of the duty r«d on ^e grant of ttofm 
letters of administration I» * nE OOOP3 

C ’" , TsbV B .A ? .11>7 

a . Zeller* of admin etfltioi » 

with will sssiwrf-Bn 
obtained letters of adnunistrotion wi “VjJJ ‘ 
exemplification of probate of tho gc j t f 

the faU ad valorem duty prescribed by ^ 
cl 11 of tbe Court Fees Act wW W® 4dm j 
amount of the property refornd to 

nutrator General produced a doe mat rtf™ f „ 
hi the will of the testator and obtained “ “ 
letters of administration with* wW, j 0 { tb 
fiction of probate of mC of ^ 

document produced as part of the *u 

former letters of administration UeldtbA ^ f||r 
sot liable to pay a ««cnd ad «WVa p 130 
Goons or Mos sow ° 

6 — 

—TO™ propnu ,11, r W 

to pay the income to T/or her ' e tlUro , neb 
death to bold the pwpnty „«,* t and 

manner or form as she .h-Vtly sf^ 

T afterwards ^panted her b"*- 

wards made a w01 of wlu* •** f Ktea tor* -* 

band and tbe trustee of the act described ly *rl / 
Held that the ad valorem duty pr««J ^,'p.valV 
cL 11 of the Court ices Act « rf 

in respect of such tn,g t prrt<riy deceas'd v»» 
that danse mm* *** ‘ 



( 1U* ) 


Mat ST OP CASKS. 


( 1B90 ) 


COURT FEES ACT (VII OF 1870) 
— continued. 

Vnglsnd on tit testator's tViirf in Him and (b) that 
IhfTT «it no amount cr vilne in rcsjvct of which 
prrimle m to be granted in Indi* Held on a ease 
referred by the taxing cfEcer that O was not 
entitled In obtaining probate to exempli m from the 
p*o.*te dutr parable under sch. I cL 1* of the Court 
Jre>-» Act In respect of the properties lx THE 
goods or Gladetoxz LI* It, 1 Calc 108 


COURT FEES ACT (VII OF 1870) 
— continued 

ach H Act \ II of 1870 for common applications 
and petitions. In tub itattbr or Jcdoonath 
‘'AD itootnm 1DW R 40 

' 6 ' — ■■■■ ■ ippheation Jy to line si 

| fur return of tfoett nenl —Stamp doty is not charge 
i able on an application by a witness for the return of 
| a document filed by him in obedience to summons 
Axoxruors case 15 W It. 237 


2. i Application for cert (hate 

of heinbip — In cases In which tbe value ol pro- 
perty In respect of which a certificate of heirship is 
•ought exceeds Hl.000 the stamp dntv should be 
calculated on the whole amount and n t on ll c 
mi*' oxer 111003 nndn Act Ml of V6“0 ach 1 
art. 12, but tbe exceeding R 1,000 n tho crnditun of 
liability Anontmocs BlKad»Ap. 45 

3 . - i n— Cert Jlcaiet of ad mn elm 

1 1 on to estate of decerned —The Court fic stamp to 
be imposed on a certificate of administration ought 
not to te assessed on a valuation including property 
absolutely denied by the applicants to belong to the 
intestate's estate until tho contrary be proved. 
hjTTTO KALI DABEA t, hADKB \ATB CjIATTER 
3ZZ 6Cia 388 

sell. II art. L 

<5«« CLAntTO ATTACHEO pKOrEUIT 

[LL.R., 10 Bom 700 
L — — Ctrtl Procedure Code 1S59 

* 231— Act XXIII of 1651 / 8 -Fitminafion 
of defendant — When the plaintiff in order to make 
tbe proof referred to in *. 281 Act "V III of 18 9 
cWse* to examine the defendant he must pay for the 
oath and tbe cost of rednemgthe deposition of the 
witness to writing It would be otherwise under 
a 8 Act XXIII of 1801 in winch case the fee is 
drasndable from the applicant Edmond r 
Rizsses SB L.E Ap 42 10 W It, 84 

2. Feei for trantlal ons — 

When portions of khatta hooks are translated each 
portion translated is treated as a separate document 
and any portion Jess than a folio is charged f r under 
the Court Fees Act as a whole folio J ho portions 
containing less than a folio are not to be taken 
together and charged according to the whole number 
of folios they contain. Bbajanath Dmb r Biiabo 
J foHAS Peak 8 B. L. It Ap 137 

3 . . Petition for item trial is 

Email Came Court— Court Fees Act 1370 sch I 
art t} — A petition for a new trial in a Small Cause 
Court is under the Court Fees Act (VII of 1870) 
properly stamped with a one anna stamp as it falls 
within sch II art 1 of that Act and not under 
•eh. I art. 6 Chota Lai Jamnadasv Bciakidas 
Jetba 7 Bom A C 109 

4. Stamp for application for 

probate or administration — The stamp requisite for 
an application for a probate of a will or letters of 
administration is not required to be proportionate 
to tbe value of the property involved as such 
applications Come under the provisions made in art 1 


0 — ■ Petition to with draw suit 

— Agreement — Bond — A petition stamped as an 
agreement liming been presented to a District Court 
by tbe parties to a suit informing the Court that 
they liad entered Into an agreement whereby inter 
ahd the defindant was b und to deluer to tho 
plaintiff certain wood and requesting that tho suit 
might be retailed from the file the District Judge 
imponn h 1 it levied a sum for insufficient Bt&mp 
duty and a penalty on the gronud that it was a 
bond and forwarded it to the Collector Upon a 
reference made by the Board of Feienuc at the 
instance of the Collector — Held tliat the duty 
leviable was a Court fco Btamp under art 1 (6) of 
•eh II of the Court Fees Act 1870 Reference 
mn>EB Stamp Act 1879 I L B 8 Mad 15 


7 Complain* of illejal eft 

tare and <?e?e»*ion of cattle— Act III ef 1357, 
i 14— -Order to repay etamp to Complainant- 
Court Feet Act * 31 —The illegal seizure and 
detention of cattle to which s 14 of Act III of 1857 
refers is not an offence witlnn the meaning of 
s 31 and sch II art. 1 cl (?) of the Court Teis 
Act MI of 18*0 Complaints of such illegal 
seizure and detention do not require a stamp If 
such complaints be stamped it is not competent for 
the Court to direct that the accused shall repay the 
amount of such stamp to the complainant Red t 
Atji bin Nadu 8 Bom Cr 22 


ech II art. Q— Security bond for 

cosh of appeal — Act I of 1379 sch I ho 13 — 
Held by tho Fall Bench that where a bond is given 
under the order* of a Court a* security by one party 
for the costs of another it is subject to two duties — 
(a) an ad valorem stamp under tho Stamp Act 
art 13 sch I (i) a Court fee of eight annas under 
the Court Fees Act art S ech II h.szmrcTA t 
Mahabie PbabAD I L E. 10 AIL 10 


ach II art 10 (a)— Stamp Act tch I 

art SO (b) — Povierlo calif to obtain copies from 
Collector t office — Stamp — A document authorizing 
a vakd to apply for copies of records from the 
Collector’s office is properly stamped with a Court 
fee stamp under art 10(a) of sch II of the Court 
Fees Act 1870 and does not require to be stamped as 
a power of attorney under art uO (J) of ach I of the 
Stamp Act 1879 Reference dkdeb Stamp Act 
1879 s 46 ILB 8 Mad 148 

1 Sch. II, art 11 — Application la 

eel aside order dtrectiny award to be fled — Au 
application to the High Court to set aside an order 
of a District Court Terming an order of a Court of 
first instance directing au award made without tha 



( 1887 ) 


BICJEST OP CASES 


COURT PEES ACT (VTl OP 1870) , COURT PEES ACT (Vn OF 1870 


of the Court Fees Act ought to be levied upon the not exceeding fll COO Iff tjjs goods c? Abdwz, 
value of the property less the capitalised value of Aziz Z.A.R., S3 Calc 611 

the annuity Iz* the goods of B oamotr Id j a , u -~J„el in 


MWD3 0PBG8IIT0.V R> iVolulS J ol y-Autl .» 

P 1 **■ •* Calc , 738 JJrrtixA India ai date of death --Probate dot) Is 

-letter! „/ SSM: “ C 


-Liability of properly on ichici J**** d ^ th *» ra Bntwb Indw l»Bim 

paid m inglaU-Fti* —A testator died in Bug nlM Z U R , 32 Boto. 

land and hi* executrix proved hia will there and 20 — Prelate fee — Doubtfn 

then fa this Court paying duty m each country on debt — The uncertainty of recovering a debt doe to 
the assets there On the death of the executnr the the estate of a deceased person is not a wflweel 
Administrator General obtained letters of admioiatra ground for a proportionate reduction ol tha fee pay 


ttou de bonit non of the testator** aasdnuaistered j able in reBpect of probate as a will In THE 0000 * 


property valued at a greater sum than the sum on 
which duty was originally paid in this country by 
the executnr bob which sam was made op of assets 
from England Upon which duty had already been 
paid there Held that as the assets were wltbln tha 


plB.,34 Calc 637 

31 locality o/ otteA-JW 

■ of firm with head office in London and l «« ’* 
Calcutta and Bombay — S died In Eogiuid ^ 


jurisdiction of this Court at the time of the grant of October 1896 and probate of hit will 

admimatmtlnn btkII in A dminirtritno Hunml ../.old n -tonrr c 


administration and tho Administrator General could ia England on l«t December 1896 Ho left a l* r pj 
not have obtained possession of them otherwise than amount of property and credit* w Bombs? »**“* 
by virtue of tbe grant they were liable to the ad ft part ner in the firm of David Won & «>- 

valorem fee prescribed by cl 11 acb 1 of the Conrt which had its head office in London and bad b refl f“f* 


Fee* Act. Ik hi* goods or Mracn , 0 Bombay and Calcutta 

CLXj.R, 4 Calc 725 duty was payable on tho <.™ «.» - Q 


in Bombay and Calcutta Held that iw 
duty was payable on tho value of the share e* 


neceaaen as a partner mine nnn m 
& Co or the properties ol the firm situated inB 


the Code Napoleon — Xato of France— Trust pro 


the Germau Empire He married a lady of Solmgcn 


morn at his death, in 673 

. J 22 and art 

in Rhenish Prussia where the Code' Napoleon is prrto —The term property in els 11 ^ 

in force There in contemplation of tbe marriage of the Court Fees Act includes not *■[ 
the parties entered into a contract whereby it was which the deceased was beneficially eutiuro e j,j g 

provided that there should be and rale universal lifetime but also aU property which * . M0)1 

community of bia and hrr present and fotnre name as trustee or of which ho was possess 
~ n. • .1 VI L. . I t.. nnAM n» 'RsKBMOBD ... 


'» trustee or of which ho was possessed ben*™ 


moveable and immoveable property which contract for others In TRR goods o? Bsbbbvoed 


placed the parties under the Inn of France respecting 
community of property between hashnad and wife 
Under that law a husband and wife have an equal 
interest m the property comprised in the community 
oa the death of either the property is divided into 
two partB of which one part goes to the survivor and 
the other to the heirs or to donees under a testament 


[7 B I* R 67 15 W E., < 


e,!°cmoS « wwfSS: 


■e Ceb r mo ate or a"**™- nersme 
KlOHt TO BO* OR EXCroVE j 

WITHOUT CEBTIVICAT* 0NBO. * 


ary disposition Held that on the death of .Eonly from — interest in parmersat/f . Co* 61 

one half of the property was chargeable with the ad tator a member of the Anns of O S V j n 
valorem duty payable under art. H of ecb. I of the Calcutta and O O if Co of r ,t v W ^. W ) D tcd 0 


X x»w, tejjyffiS 

om— Interest in partnership a Co* °t 


Court Fees Act the other half being trust property England lea nog a will of wlu h he *ri a 
which should under tho provisions of a 19 D of that m England and O m Calcutta his tree eT1 ( 1 t|e»d 
Act be exempted from payment of snch dnty In partner m the Calcutta firm tbe testator _ . a {„, 
THE GOODS or FBOBBcnMAR to a share in an Indigo coaccro ana » 

(hlE, 20 Calc 675 moveable property In Calcutta and his share > ^ 

properties was on his death £rto » 

18 — — Xhtty payable on faltny money value thereof paid them 30 

out prolate oradm n it ration — Value of property Liverpool and probate dnty lad < Png!»nd 
*>ol reduced to possession and as to which suit it by O in obtaining probate of the b ji— > eoncer 0 
brought — tinder art. 11 of sell I of the Chart Fees Shortly after tbe testator** OCX : u> »n 

Act duty is payable by a person taking out probate was contracted to be sold and t _ ^ owner* ® 


tbe amount or ralne of tbe property in respect of appearing on the title-deed* a» on S fola 

n'oieh pnfcate or letters of administration shall be applied for probate of the will t f p . D * the rf&ef 
granted if the amount or value of such property ia the conveyance and In any latore 0 f jw 

■ * cwl Hi 000 In a case where property ha* not immoveable property An ntdimdirt go» ^ {rn4 
TwLit dnC< ? x'" ** the time of taking out bate wa* made W O who claimed r£ pn the 

T™* 1 * and the right to ,t i» tbe subject of a sn t it probate duty in respect of the in 

permissible to declare tbs va! us of tho property as grounds (a) that daty had sire* 3 



( ) 


digest of casks 


( ISO! ) 


COURT PEES ACT (VII OF 1870) 

— -continteJ 

which did tvt slate any amount as the nine of the 
claim bore a K10 (tamp Tlic suit «*i dismustd 
on the cronnd that the plaint ou^ht to have been 
stamped acftnling tithe volueof the plaintiff's claim. 
JItId by tie Ui^li Court oil apl'tal that the jlamt 
era* tm paly tUmpcd undtrech II art. 17 cl 1 of 
Art \ II of IS 0 a* tlie suit « »i » «oit to art aaulc a 
summary declaim of • (Sell Cairt not cstabluhed by 
Lotto* I stent. Sjldasuit rzsutvi’CT r \tmabiw 
SxxjJAJtA.it LLE 4, Bom 636 

0 - -- — ■ Suit for a declaration of 

right — Su t to ut ai de an order under t 216 of 
Jet nil of 18o0 dualloic ng a claim to property 
under attachment — Contejutnlial relief — Held 
that a amt for n declaration of the J laintifT* pro 
pnrtsry n r ht to certain moveable property attached 
in the execution of a decree wliile i ft the possession 
of the (Uiattff and f r the caocelment of the order 
of the Court nrcutm: the decree made tinder t 2-16 
of Act Mil of 18o9 disallowing his claim to the 
property c old be breught on a atauip of 1120 and 
need not he rallied according to the value of tbe 
p-operty under attachment, CAumav Sam Dial I 
I L S« i HU 3 r 0 I llowed. Jalal ud-din 
Mahomed r ShohoruUa 15 B L II Ap 1 \ 
dissented from, Moltehand Jaichand v Dadabhai 
peilanji 11 Bom-, 186 and Chatahngapethana \ 
Bather v rtrliyar I Z JR, 1 Afad, 40 dittin 
rpushed. Gc rzin r Lax. r JxBAtJir Bxi 

SAIL 63 

7 - ■ ■ Suit to eel and* eummary 

rfeeuio*— Sint to ettabluh right — The plaintiff* 
alleged in th lr plaint as f Uow* i Certain property 
baring been attached In execution of a decree their 
mother the wife of the judgment-debtor objected to 
tbe attachment on the ground that the property had 
previously come into her possession under a transfer 
by sale in lieu of her dower-debt The plaintiffs 
mother died pending the determination of the objec 
ti.® having denied her property to the plaintiffs, 
Th y succeeded to the same and certain other 
properly which also had been transferred to their 
nvther in lieu of her dower-debt having beta also 
attached in execution of the tame decree the plain 
tiffs objected to the attachment Th Court execut 
mg the decree passed orders disallowing both objec 
tion* Upm these allegations the plaintiffs claimed 
to set aside b<th orders They pad with reference to 
el 1 art 17 sch II of the C art Pees Act 1870 a 
Court- feo of R_0 on their plaint but the Court of 
first instance held that this was n/t sufficient and 
that the Court fee should be calculated on the 
amount of the decree in executi n of which the 
property had l sen attached Held that looking at 
the nature of the reliefs sought cl i art 17 sch 11 
of the Court Pee* Act 1870 was a [plies ble and that 
a BIO stamp in respect of each order sought to be 
s t aside was payatle Day a hand Demchand v 
Hem hand Dharamckaud I L, 71 4 Bom 615 
and Chilian Mai v JadauiySai 1 L R 2 All 
63 foil i wed Ixrxjt* Buoxu r Buzb Ram 

PL.E6 AU., 341 


COURT FEES ACT <YH OF 1870) 

— co tinned 

8. and e 7 (via)— Suit to 

obtain a declaratory decree— Suit to tel atide a 
tnmmary order— Attachment of property— Suit to 
eitalhth right — Certain immoveable property 
bavin;, been attached in execution of two Bent Court 
decrees the wife of the judgment-debtor under 
s. 179 of tho hortL Western Inmnees Tent Act 
(\II of 1SSI] objected to the attachment on the 
ground that the property had previously been con 
vcyedto ber by h r husband under a d'-eil of gift 
The object nn was disallowed and she thermion 
brought a suit wilh reference to the provisions of 
s 181 (A) of the Tent Act (1) to establish her right 
to the property (2) to set aside the onlei passed on 
her objection Meld that lioking at the nature of 
the relief* sought cl» (1) and (3) art 17 sch II of 
the Con t Ices Act 1S|Q were apphcabl and that 
the plaintiff should pay a ten rupee stamp on tach of 
her claims Fatima Begam v Sul-7 Sam IDS 
C AH 341 followed SIaxru Kcaei c Bawia 
Pvabad Smau lh 3i.» 8 All 468. 

sch- II art 17 cl £ 

Ste DiCLAEATOar Decree Suit poic — 
Adoptions EL R. r l ham, 248. 

E — -cl 3 — Suit for deelarat an 

of nght to hare doort doted*— A right or interest in 
the subject-matter of a suit for the purpose of closing 
a new door alleged to have been opened with a design 
to assert (injuriously) rights over adjacent lands 
may bo shown without paying the stamp necessary 
in a suit directly for the land itself Chitndttk « 
TaUB Ati 2N W 4L 

2. — Swit for declaratory decree 

— In a suit for possession and wasiUt plaintiff 
obtained a d eerie declaring his right to possession 
upon the death of his father Defendant appealed 
lfeld that as the decree had given consequential 
relief » e relief from the operation of conveyances 
and mortgages which on the face of them affected 
plaintiff’s interest an appeal irom the decree should 
bear an ad valorem stamp duty Uili.ee c 
Akhoreb ram , 16 W R. 413. 

3 Suit for- declaratory decree 

— Stamp — } alwahon of xuit — The plain tiff claim- 
ing under a will of the deceased applied for a 
certificate under Act YXVII of 1S60 but the High 
Court on appeal refused the same He now brought 
a suit alleging that he was in p sseasion of the pru 
perty of deceased and asked foi continuation of 
right and possession by enforcement of the will in 
reversal of the summary order of the High Court 
Held that cl 3 art 17 sch II of Act VII of 
1870 did not apply TW was not a suit to obtain 
a declaratory decree where m consequential relief 
was prayed. DrNABAJronr Cno white v t Tajjto 
jmrf CnowDSAnt 8B L.R-, Ap 33 

S C DiNOBUimnoo Chowduhv t PAJiroHim 
CnOWDBEAJW 16 W R 213 

4 ~ — Valuation of tail for de 

clafatory decree — C otiie^uenttal relief— Court 


3*2 



( 1591 ) 


DIGEST OF CASES 


( 1893 ) 


COtmT TEES ACT (VII OE MHO) 

as^^S-.-a ■£ s&zr ff k ! . 

the value of twm» ®5gf L«sn*A* Snm* 
Court Few Act iVll of 18.0) ^ Bom , A C 17 
T KAMi Ear under 

2 -r“ ? PP nl.fArl X of 1877) 


Appeal fro* °^ er . Si 

, 331 »/“' C, ' ,< 5 |rf'i“rSr'« l fl8W -APP<?>J 

by B 53 of Act XII of 1879 «• *“* ^ appf#l4 

same Court fee as w squired 0uEA0 BearM 
from d « r f* t \V* tbow & Co 

SnATAM p. £. B 8 Calc 720 » c *j 

Men>orandun_of 

lL orir r ^ C &gZr JZS* S. «** 

s%o“ d s® s,rSw»a 

.Stones to th» °»rt F c (te , ta mp o! B2 
&£„«* «<"« *» *«_ „ ^ Q 3 S 


COimT FEES ACT 1™ OF «W 
— coB<i»«e^ _r ii & nit to 

lltfftli 

mbz. g«iSS»i 


— Start *”*2 r ,, J ! ysi 3559 

er reelere 


art 15 fM* «^s“S to«s» to , 3 P “i« 

of ‘1;; srt,C«p* 1 “““S- -» 


&fe , £r*3Ka55 

obtain a declaratory so aa to fajj r 1 , .o.Qh 

quential r f l ef “^"court Fee* Act ° 

cl 4 art. (c) of the v ^ Mlde a summary , 


quential relief “ P ^ ourt Fee* Act ( v * 


. — APP'^ under cl wjffr 

4 7T A W r if V from an order oj 

Taunt Ha» OnnH » tr T Snlta 

ol the Letter. T* 1 ™' 'X B “ea^ £*» . 5C2 c! 

HX 

g| Bill! Kit « «»«J 1% 21 AU 178 


.BKI1 art 

xxrill ;f I860 - „ c00le ,t the mrf ol 

Act XXVIII ° f l8 f ll f\ vlt hiu the terma of art ,17 
K settlement officer laiia * * « t AvKAJIAXlt 

(1) of ach II of the Court Fe« Art 4 ^ 20 4 
Cuttt.0 C M „i J-* jrf ^ 

.Slw™ 

brought under the pro v allowing a claim to 

of 1859 to «ta«de an order allomnB^^ 

attached property « id rel . m S a / d eaUbhah the 
•dWhmcnt is a amt to try »»« * , . n d »uch a 


SSft “« aErtSSA 1 ‘toff i 

the Court Fees Act d uty of w»,*eJa» ( lt 

fiscal enactment it i» *he to the Utter 

treat Birch »«t» “ “SB* ^«orthewttw) 2i0 
being the peciuons uD^ ^ 

impose fees a««>”i n f y to the removal ® 
of Act VIU of 1859 « deemoo or ^ 


of attachments sre » 17 c i 1 ac» mm tj 

*,tb,» «» ”*SgdiB70) TM*"J 0 :„ rt r.» 

CourtFees Art (VI o ^ of the & re?n W 
decision or order not »* a ® u h*J h«e° 

ct mean decision or or^^ srhich^ 

ut or appeal To ly aum^f jj »rt l 5 

pven to these words cff t i Xofl8 7i ,ch & 

Limitation Acts (e^ A ^ x i art W) j, M , Art- 

and Act XV o . j 10B m tho Co ' m »y b 

guide to their constnx nutena 

When Acts are “IV may t* r**° ^ ha’ 

Irtatrf » ta the e»*3>?”“ n „ . 5«' d ; 

but when this is nm in be «liedoP° .^n or 
been put npon c °® c . pother Jb® j perftrt'f 

to the construction or innadirtion »• f ar? ote 

auita for the P»n«® o “ tl i for «® 

rf^rt-fc^ noS ’ S' »«j£j5 

SSjSSftgssssSt, S- 


of 1859 to BCi - fbe property ir°“ 

ftltached property •adre'i » 5 „e «S e.ubhih the 
tartehmeht >■ « m* “ "J , ta „,t , tni «»* » 
"Sht ot ‘“'“i'.j .St to the tal« ol the 

suit must be ' alued ac ®. . upon % stamp of 
property and cannot be^ J ^ Court Fcea Act 
«10 under art 17 of BC “- A SooHontriiAn 

MUKlJAL*L™oMgog» 1 22WE..42J 


t ? c fftffl* 111 r Z" j 

expUined. £ a T I< V23^hss« ted i ™%3cnX <v 


v Dada®*®; _ " v £'®‘ a '£,rm<’rr 

explained. ^ l< % 3 Assented f «‘® ^ cnA 'rp 
- ts r> CMwP— r ° , *? , 1 >B at»c b i 1 

Irbe plat >tdf _ » . dfvrrt 


_ . Suit after rejection cy 

cfa m <0 «.i<ae»«i f^TbCthe drfendant «r^m 


o/ler reyecho* 

. ifiifTi 


debtor Th plaintiff the'Tro^rt y'Seredtohe 

Sr w .r rr; *a32i «>. 




( lS9o ) 


DIGEST OF CASES 


( 1835 ) 


ACT (VH OF 1870) 


COURT FEES 

— con* trued 

Fees Act , 1670 s 7 cl 4 and g 17 —A suit pray 
in? merely for a declaration that the plaintiff » 
entitled to require the defendants to account to him 
nnd to permit him to inspect their boohs is simply a 
suit for a declaratory decree without consequential 
relief and falls within art 17 cl 3 of sch II of Act 
V II ef 1870 A suit praying for such & declaration 
na the above nnd also for a positive order »n the 
nature of a mandatory injunction for the production 
of tbo defendants' boohs and property in their hands 
or a suit praying for such declaration ns the above 
nnd also for a positive decree for an aecouut to bo 
taken by the Com t and for the production of the 
books and property would range under a 7 cl 4 
art (c) of Act III of 1870 as being a suit to 
obtain a declaratory decree cr order where rcnsrqnen 
tial relief is prayed and algo within art (d) of 
the same section as being a suit to obtain an injunc 
tion and a suit cf the third species described above 
would fall under art (/) of the aame clause as 
being a suit for accounts Queers — Whether 

in the caso of a suit for a declaration of the right of 
the plaintiff to an account and to inspection of the 
defendants books and for a mandatory injunction 
for the production of those books or of a suit for 
auch declaration and for a positive decree for the 
taking of an. account by the Court and the produc 
tion of the defendants books the plaint would by 
virtue of s 17 of Act "V II of 3870 require 8 parade 
stamps under arts (rf) and (/) of cl 4 s 7 or he 
sufficiently covered by the Btarop under art. (o) of 
the same clanso and whether assuming the declare 
tion ami the account each to require a stamp the 
prayer for an injunction or order for the production 
cf books is not merely ancillary to and not a distinct 
subject from the taking of an account Qticere — 
Whether the provision in s 7 cl 4 of Act VII of 
18*0 that the amount of the fee payable in suits 
falling within that clause shall be computed accord 
ing to the amount at which the relief sought is 
valued ln the plaint ig go inconsistent with that 
portion of s 31 of Act VIII of 1850 which permits 
the Court receiving the plaint to revise the valuation 
pf the claim ag to render that portion cf a 31 of Act 
VIII of 18 inoperative in emts within s 7 cl 4 of 
Act VII of 1870 notwithstanding the concluding 
ras sage m that claus Quart — Whether the con 

eluding passage in cl 4 s 7 of Act VII of 1870 is 
too erpress to admit of a limitation of the power of 
the Judge and leaves him the nght to revise the 
valuation placed on suits under cl 4 by the plaintiff 
But assuming this to be so It woul 1, generally not 
be advisable that the Judge should enhance the valu 
otiou on the reception of the plaint The fee pay 
Mile under ■ 7 cl 4 of Act VII of 1S70 is according 
“the amount at which the relief sought is valued in 
P'® 101 »nd not the value of the subject matter 
. r L l!n *’ Mavorua OAv*an r It aw a Ram 


COURT FEES ACT (VII OF 1870) 

— continued 

whereby they would h3re hem ratified to » share la 
the profits of the wuqf — Held that the fired itamp 
fee of IU0 required by cl 3 art 17 sch II of 3ct 
> II of 1870 ivs* not euflt tent j but the plaint rtonla 
bear a stamp of a value proportionate to the subject 
matter of the suit. Deluoos IUnao c 

Aanonn Axly Khan 

{15 B 7* R, 187 S3 W R 463 


- Valuation of suit 


medal lam — IVwjf — iWoirment — Semoeal of 

trustee — Court Fees Act Ad VII of 1670 t • 
cl f3J and sulci (f ) —In a suit for the reran*} 
of the defendant from the management or cerfu® 
trr st funds on the ground of misconduct the P' wtl 
tiff stamped his plaint with a Court fee tfa m P ot 
H 10 and valued the suit at K7 000 for the pwp^e 
of jurisdiction * Held that the R70 00 most ce 
taken under the circumstances to be the P* 4 ®* 1 " 
interest in the subject matter of the smt and 
the Court fee must be estimated upon tost *11 
Delraos Sanaa Begum v Aeqvr Ah Khan IS if 
It m followed. CWBAo MrazA t Jo^s 

[tL R,10 Calc., 


- Stamp-Suxt to set « f Je 


rt deed or \r\ll— Declaratory decree— Contcqut 
relief —la a suit for confirmation of P™-’"'**"' , / 
declaration of propnetarv ri„bt and also to tee 
a forged and invalid will — Held that the P * 
sought consequential relief over and above tJieue 
tory decree pray id for and therefore the _pf ___ 
of appral ought to be engrossed on a stamp or prop 
tionate value to the subject matter of j he son 
Naha in Gram r Grbbsh Citonder Mrrse 

[16BLK 173 23 W B,«8 


lie reWARSr c 

I3BL.B 437 21 JT R S4 

U R 1 Z A, 193 


CHajiAjf das 


1. 1*. R. 3 Bonn, 210 
Stomp— Declaratory 


fT” ,1 a } 'tlisf —Where the plaintiffs *ned 

ini frawnili 4 * 1 *t tb ? t ,* ®utw*\U had been gu ltv of 
_ , , r i »akc<t tn hare her removed from the 
Eatsrtllisbip and them K Ues appoints! in her place 


S Declaratory 

a suit was brought agaiost the h lder of an Vf 

hie pala yapat and others to whom 

estate had been alienated by therm °f the P\. . 

kar entitled to jorarad to the estate on ( , 

demise tor a decree d clanog that the ahensti 

made by his father did not affect 

that the Coart fra leviable on the F 1 *") 1 ,,"*? \ t 

under art. 17 (3) of sch II of the Court Fees M 

187" and nit an ad valorem fee _Jj7 

the amount for which the id ipnatiom h® 1 * n)tJ ^( 4 r 

V "T wSTSa >« 


— Conteyntnttal relief— A suit *jl‘ c fhoerr* 
seeks an areonnt of hi* father"* n< j j„ whjeU 

entor appointed under hi* 

he claim* damages to the estent of «3 <**- m tie 

of Us obtaining the account* shvuJdVe^ 

sk “« ? as 


»U« u . — - stamp of Rio which on Jr rtf ult 
sch II of the Court Fees Art 18 ft I*** 1 


II oi tne tAJure ■*“ v. -«<nn*rl« rtt 

n for a declaratory suit fa which a 



( 1W ) 


BlQEST Of CASES 


COURT FEES ACT (VII OF 1870) 

—concluded 

ftlicf u sought sod which csnnot be valued. Tam 
Dooixl Singh n Gopai Kbisto Singh 

[10WR 169 

10 - Sutt for declaratory de- 

ecre — Conseqrenltal relief — Where plaintiff sued to 
establish her right as the heir of her deceased sen and 
to set aside a certificate under Act KWlt of 18(50 
granted ] intly to her as well as to the defendant 
with a vieW to being permitted to draw Interest on 
Government promisairy notes belonging to the estate 
of the deceased — Etld that as consequential relief 
wag to f llow the declaratory decree sought the 
stamp fee of BIO prescribed by art 3 s 17 teb II 
Court Fees Act a as not sufficient for the plaint. 
MosnoDA DaSSEB r L OBI.N CntJNDER MUTER 

[18 W R. 250 
11 . ■- ■ Su t for declaratory 

decree —The plaintiff recognized tbs validity of a 
hi ft gage for a term of twenty years of her deceased 
father's estate made in 1661 by her two hr thers ncr 
did she dispute the sale m 1803 after the death of 
the brothers of the estate to the hi rtgagees by if 
her m tber describing herself at »cle owner as a 
transfer of it s rights She claimed to he declared 
to have a nght to redeem from the mortgage of 18o4 
in due course of time the share In the estate which 
devolved upon her by inheritance from her father 
on 1 brr thers the aale deed of 18G3 notwithstanding 
The Court was of opinion that the suit was one for 
declaration of n 0 ht only and that the fee of ftlO 
which was paid by her in respectof the memorandum 
of special appeal was the fee properly payable 
J HAMAH T I, ALTA ItAKBH 7 N W 343 

— — BCh n art 17 cL 0— Stamp duty on 

appeals arising out of suits under s "7 of the 
Jtey slration Act (III of 18*77) —The Court fees 
payable on all appeats to the High Court arising 
rut of suits brought under s. 77 of the Registration | 
Act of 1877 is a fee of ten rupees irrespective of the 
value of the suit Jantoo r I adha Canto Dobs 
[IL.H. 8 Cola 616 

COURT FEE8 ACT AMENDMENT ACT 
(XI OF 1889) 

Set Practice— Cinz Ca bes —Letters cp 
Administration 

[L L. R 28 Calc 404 407 
COURTS (COLONIAL) JURISDICTION 
ACT 1874 (37 & 38 Vic c 2.7) 

See Opeence committed on the High 
Seas 1. 1* R., 21 Calc 783 

COUSINS 

See Hrrou Law— Inheritance— S rucixc 

H E IBS — Ma tE9 — Coc S IS 3 
COVENANT 

See Building Lease 

[L It. R.» 6 Horn 628 
See Contract^- Conditions mbcedent 
[3 Mad 135 


COVENANT — concluded 

See Registrar op High Court 

[X L. H., 10 Calc. 330 

■ • Breach of — 

See Cases under Landlord and Tenant? 
— Fobeeitube — Breach op Condi 

HONS 

.See Registration Act 1877 s 49 

[I L R 2 Bom 273 
See Cases under Vendor and Purchaser 
— Breach op Covenant 

In restraint of trade 

See Gas s under Contract ACt 8 27 

— — — not to alienate 

See Cases under Mortgage — Form op 
Mortgage 

COVENANT RUNNING WITH LAND 

1 Transfer of the land— S by 

an instrument m writing duly registered agreed 
for valuable consideration foi himstlf his heirs and 
successors to pay his wrife A a certain sum monthly 
out of the inctrne of certain land and not to alienate 
such land without stipulating for the payment of 
each allowance out of its income He subsequently 
gave L a usufructuary mortgage of the land subject 
to the payment of the allowance L gave £ a sub 
mortgage of the land agreeing orally with £ to con 
tinue the payment of the allowance himself Held 
in a a lit by A against A and £ for the arrears of 
the allowance that A w as not affected by an agree 
ment between L and £ as to the payment of the 
allowance and £ being in possession of the land was 
bound to pay the allowance Anarr BbgAk r Asa 
Ram ILK 2 AIL 102 

2 Malikana — Her table charge — 

Suit for arrears of in alt k ana allowance — Bond fide 
transferee without not ce — Transfer of Properly 
Act (IP of 1SS2) t 3 — S sold a share in immove 
able property to 31 by a registered deed of sale which 
contained the following provisions — The said 
vendee is at liberty either to retain possession himself 
or to sell it to some one else and he is to pay B2S 
of the Qaeea » com to me AOsaaVp (as mahisca} 
which he has agreed to pay M mortgaged the pro 

perty to £ Who obtained possession and after the 
mirtgage the annual payments provided for by tho 

■ deed of sale ceased rhe representatm s of the vendor 
sued it and £ to recover arrears of mahiana 
Held without expressing any opinion ns to whether 
re istration of the deed of sale operated as R tice to 
all the world or whether notice of the terms of the 
deed was necessary to bind £ and assuming £ to have 
had no such notice m fact that if he had searched 
tho register he would have ascertained these terms 
and if he did net search the register he must have 
wilfully abstained from so doing or was guilty of 
gross negligence m not so doing that in either case 
he could not be treated as a bond fide mortgagee 
without notice and that being in receipt of the 
prt fits of the property he was liable f r the annual 



( 189a ) 


DIGEST OF CASES 


COURT FEES ACT (VII OF 1870) 

—continued 

Fee* Act 1670 j 7, cl 4 and t 17 — A suit pray 
Ing merely for a declaration that the plaintiff is 
entitled to require the defendants to account to him 
nnd to permit lum to inspect their bools is simply a 
suit far a declaratory decree without consequential 
relief and falls within art 17 cl 3 of Bch II of Act 

VII of 18(0 A amt praying for such a declaration 

as the above and also for a positive ord r in the 
nature of a mandatory injunction for the production 
of the defendants’ bools and property in their hands 
or a suit praying for such declaration as the above 
and also for a positive decree for an account to be 
talen by the Court and for the production of the 
boohs and property would range under s 7 d 4 
art (c) of Act III of 1870 as being a suit to 
obtain a declaratory decree or order where consequen 
tial relief is prayed and also within art (d) of 
the same section as being a suit to obtain an injnnc 
tion and a suit of the third species described above 
would fall under art (/) of the same clause os 
being a suit Sir accounts Quare — Whether 

m the case of a suit for a declaration of the right of 
the plaintiff to an account and to inspection of the 
defendant* boohs »Dd for a mandatory injunction 
for the production of those hooka or of a amt for 
such declaration and for a positive decree for the 
taking of an account by the Court and the prodne 
tion of the defendants bools the plaint would by 
virtue of a 17 of Act VII of 18(0 require separate 
stamps under art* (<f) and (/) of cl 4 s 7 or be 
aufticiently covered by the stamp under art (c) of 
the same clause and whether assuming the dedara 
tion and the account each to require a stamp the 
prayer for an injunction or order for the production 
of books is not merely ancillary to and not a distinct 
BUbject from the taking of an account Quart — 
Whether the provision in s 7 cl 4 of Act VII of 
1870 that the amount of the fee payable in suits 
falling witlnn that clause shall be computed accord 
mg to the amount at which the relief sought is 
valued in the plaint n so inconsistent with that 
portion of s 31 of Act \ III of 18o9 which permits 
the Court receiving the plaint to revise the valuation 
of the claim as to render that portion of s. 31 of Act 

VIII of 18 9 inoperative in suits within s 7 cl 4 of 

Act \II of 18/0 notwithstanding the concluding 
passage m that clause Quttre — IVh thcr the con 
eluding passage in cl 4 s 7 of Act VII of 18iO is 
too express to admit of a limitation of the power of 
the Judge and leaves him the nght to revise the 
valuation placed on suits under cl 4 by the plaintiff 
But assuming this to be so it would generally not 
be advisable th.it the Judge should enhance the vain 
atiou on the reception of the plaint The fee pay 
able under s 7 cl 4 of Act VII of 1S70 is according 
to the amount at which the relief sought is valued in 
the pl» nt and not the value of the subject matter 
uf the plaint Wavoiub Gives rt r BiWi lUx 
CHiBav Das LL.R. 2 Bom. 219 

® r~~ — ~ Stomp— Declaratory d* 

Vff. « " J ,a , ( a! ref tf — Where the plaintiff* sued 
lor a declarati n that a mntwalh hal been euiltt of 
j? * 1 asked t liave b<r removed from the 

mutwaltubip ami ihcmtslvc* appointed In her place 


COURT FEES ACT <VH OF 1870} 

— continued 

whereby they would Lave been entitled to s share fa 
the profits of the wuqf — Held that the fired stamp 
fee of U10 required by cl 3 art 17 set II of 
VII of 1870 was not sufficient but the plaint sbonM 
bear a Btamp of a value proportionate to the subject 
matter of the suit Delkooj Bayoo Beow r 

Assault Aixy Khan 

(15 E L.R 107 23 VT R 453 

0 Valuation ofewt-XA* 

mtdan law — IV iqf— Endowment — 

trustee — Court Fete Act Act VII of ISfO * . 
cl ( 3 ) and tub cl (f) —In a suit for thereffl’**' 
of the defendant from the mAna^ement of f 
trust funds on the ground of misconduct the P 
tiff stamped his plaint with a Court fee 
H10 and valued the suit at ft s' 000 f° r *^5 P® 
of jurisdiction Held that the B"OJO t®’ 5 
taken under the circumstance* to be the pus 
interest in the subject matter of the suit * 
tbs Court fee must be estimated upon 1 ’ , 

Delroot BanooEe, gum v Attrttr A 1 » A* 0 " 13 p 
S ,67, followed. “»»» 

1 St,nr-S.,l t* 

a deed or mil— Declaratory rfrerr*~Co»*‘V’ on ) v 
relief— In a suit for confirmation of - 

declaration of proprietary nght and alt* to 
.SrJ.d w6l -irt.dtU 

to," Jtot. to „»d 

of appall on^ht to be engrossed on jor 

t nnate value to the subject mittn 0 ** he *° 

Aabain Gibee V Greesh CHtrvuz sM 8 433 
[16 B L. R 173 S3 w R 

See ThasoOb Daev Tewaest r A« 

8 Declaratory tfit 

a suit was brought sgniost the h3,dcr J*" , § the 
bie pslsiyapat and other* w bomI«rt>) 
estate had been alienated by the ■ m of th 
kar entitled to succeed to the estate )|flW 

deaow for a decree declaring that the 
made by bis father did not affect juo 

that the Court fee leviable on the phut » Afl 
under art. 17 (3) of seb II of th® , rU t«fc*l »pou 

I87i and not an orf ro/oren fec ra co^ 
the amount for which the J^pni Mat 

Saneasa A araik a c A I,t l T R ^Vjrad- 131 
TATAY IMffVKOVDAB I. 1*. 

cnS ll^Tcduld w hi* Mho* jjg 

he claims dimsge. to the extent of £W M iUt 
of bis obtaining the accounts »hoa’« " ^ Jn 00) 
stamp required fora suit for the reca ry , 5 * ]T 
and n t on a stamp of RIO ^..unT ^ 

scl 11 of the Court Fee. Act ' ^'^“1 

down for a declaratory suit to * h«h * 
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DIGEST OF CASKS 


{ 1902 ) 


CRIMINAL BREACH OF CONTRACT 

— concluded 

1. Penal CMf B 400— Contract 

»/wm« to convey mi 1 go to tie raft — An agree 
tnent for porsmial service in etnTeving Indigo from 
the field to th vats is not a contract the breach of 
which is pnni hable by * 420 of the Penal Code. 
Re 2»owa Tewareb BW^Ct 80 

2 — Offence* agouti 

traveller* — Quare — Whether the words during a 
Yoy ace or journey " In » 490 of the t dial Code do 
n t Imut the cffcnces made nndtr that section to 
offences against travellers. That section however 
doe* not apply to a contract to place the defendant t 
cart* at the complainant ■ diip> sal for a specified 
tune to convey a thing from where he plfasce to 
where he rleaaea, Sage c ttutwc* Chajterjeb 
[0 V7 li. Cr., 12 


CRIMINAL BREACH OP TRU8T 

See ABcriiEirt 4C W K, 309 

■See Bankers ILB 16 All 88 


See Chajkie— Fobm or Ciiarob— Creki 
haX Breach or Trust 


[8 Bom Cr 116 
ILB 17 AIL, 163 
I L R. 18 AIL 110 
I L. R. 34 Calc., 103 
See CoirrorirDikd Oftence 

[LL-R. IMad. 191 
0 C L B, 382 


See Jurisdiction or Criminal Court— 
GBNEBAL JURISDICTION 

p.L.R,lM«L 65 

See J CEisprcriov or Criminal Court — 

OWENCES COMMUTED ONLY PARTLY IN 

osB District- Criminal Breach or 
Trust L L R 13 Bom 147 

[I L R 10 AIL 111 


See Partnership Property 

[6 B L.R. Ap 133 
13B RB. 310 note 15 W R Cr 61 
13 B L R 307 21¥B Cr„ 68 
13 B L. R. 308 note 21 "W R. Cr 10 


See \ erdict or Jury— Power to in 
terpebb with Verdicts 

[LL.B 10 Bom 749 
1. — — Act XIII of 1B5Q —Furxithtng 
Jain accounts — Where there la no provision In the 
Penal Code aud any other Jaw (inch as the Breach of 
Trust Low Act XIII of 18 9) provides punishment 
for an offence any person committing such cffence 
may be tried 'under that law Watson t Co c 
Btrantnath Dabs 14 W R Cr 80 

2 Requisites for offence— To 

constitute the offence of criminal breach of trust 
there must be dishonest misappropriation by a person 
in whom confidence u placed as to the custody or 
luanageuient of the property in respect of winch the 


CRIMINAL BREACH OF TRUST 

—continued 

breach of trust » charged. Isstrs Cuuwdbb Ghosh 
c Fbabi Mohun Palit 10¥ K Cr , 30 

3 Immoveable property — Penal 

Code (Ad XLV of I860) it 403 and 405—1 he 
property referred to in a 403 of the Pena! Code is, 
as in e. 403 moveable property and criminal breach 
of trust cannot be committed in respect of 1 m 
moveable property Beg v Oirdhar Iharamdat 
6 Bom H C„ Cn 33 followed Jugdoww Sinha 
v Queen Empress I L R. 23 Calc 372 

4 Pledging of articles already 

in possession of pledgee by way of pledge. 
— A person who pledges W bat is pledged to him may 
be guilty of criminal breach of treat There are two 
elements — (1) the disposal in violation of any dine 
tion of law or contract express or implied pre 
scnbiug the mods in which the trust ought to he 
discharged j (2) auch disp sing dishonestly Asovr 
nous 6 Mad Ap 23 

C — Pledgee of turban using it 

I — Dxthonetty —The pledgee of a turban <yiunot be 
convicted of criminal breach of trust for wearing 
it there being no dishonesty m the Act Meaning of 
the word dishonesty in the Penal Code Anont 
Afous 3 Mad Ap 6 

6 Misappropriation of pay of 

tbanna police— Penal Code ** 405 409 —A 
constable who dishonestly misappropriates to his own 
use the pay of his thanua police entrusted to hun 
(s guilty of criminal breach of trust Queen v 
Svbda* MEEAH 8 W R Cr 44 

7 — Refusal to give up laud 

mortgaged — Penial of mortgage— Penal Code 
* 305 —A refusal to give up land alleged to have 
been mortgaged the mortgage being denied cannot 
be treated as a dishonest misappropriation of the 
documents of title amounting to a criminal breach of 
trust under » 406 of the Penal Code Reo e Ju 
err 2s aie 2 Bom 183 2nd Ed. 127 

8 'Fraud by mortgagor In 

respect of mortgaged property —If a mortga 
gor in possession who is entrusted with the dominion 
over the mortgaged property by the mortgagee (the 
mortgage being in the English form) wilfully defaults 
and causes the property to he sold for arrears of 
Government revenue for the purpose of defrauding 
the mortgagee and purchases it benaml he is liable 
to he punished for criminal misappropriation under 
a 40a of the Penal Code Bam Manick Shah ? 
Beindaucn Chundee Potdar 5 W R 230 

0 Cheating— Penal Code *s 405 

417 —Where silver waa entrusted to the prisoner for 
the purpose of maki ng ornaments and he introduced 
Copper into the ornaments — Held the cffence com 
Rutted was not cheating, but criminal breach of trust 
P.io t Basaoi tin Bbau 4 Bom. Cr yg 

10 Intention to cause wrongful 

gain or loss— Penal Code *t 40j 40G— Cattle 
Trttpas* Act (l of 1971) * 19— The accused 
was sub inspector of police at the thana of Dunyw 
j A pony was brought t j the pound at the police station 



( 1603 ) 


mom of casts 


CRtMINAB breach or trust 

— continued 

and confined there under Act I of 1871 The hoots 
kept at the station showed that the pony had been 
sold by auction under the Act and purchased by one 
Gopmath After some time the pony had eventually 
been purchased by tbe accused from a vendor from 
Gopmath The Magistrate found on the evidence 
that there had heen no Bale under Act I of 1871 and 
Convicted the accused of criminal breach of trust and 
sentenced him under s 40G of the Penal Code Held 
the conviction was illegal There must be an entrust 
ing of the accused with the property and that he 
dishonestly misappropriated itj there must be an 
intention on the part of the accused to cause wrong 
ful gain or wrongful less Queen c Raj Krishna 
Biswas SB 1 B Ap,l 

S C In MATTER OF RAM KlBTO BlSWAS 

[16 W R Cr , 62 

U — . Failure to account — Penal 

Code ss 406 407 409 —The prisoner a gomastah 
took from his employers between 16th April and 
30th June stim3 amounting to RGOO for the pur 
chase of wood. During that period he supplied wood 
to the value of 11234 but the prosecutor alleged that 
most of that was to be set off against balance to the 
debit of the prisoner for the year before and that 
the value of the firewood was as a fact only R34 
The prisoner was charged with criminal breach of 
trust a3 a servant The defence was that he had 
purchased wood and made advances on that account 
but this defence was proved to be false The Magis 
trate convicted him but the Judge held it was merely 
a failure to account and acquitted the prisoner 
H eld tbe prisoner was guilty of criminal breach of 
trurt IVatson c Goeab Khan 

[ 1 B. L. XL, S N, 21 10 W R. Cr 28 


12 - 


- Penal Code B 405 —Where a 


complaint only amounted to a statement that the ac 
cused had in consequence of certain arrangements 
made with the complainant s father received certain 
moneys and had refused to rendCT accounts bnt coo 
tamed no allegation that he liad in fact realized and 
dishonestly misappropriated any particular sum 
and obvi usly was made for the purpose of forciug 
him to render accounts — Jteld that the Magistrate 
was right in dismissing it since the facts alleged did 
not constitute criminal breach of trust Queen T« 
press r Mobehe I Xi H , 9 AIL, 60S 


13 - 


— Partner — Matter and terrant — 


The accus< d was convicted of criminal breach of truat 
in respect of tbe value of goods which had been 
entrusted to lum to sell It was urged before the 
High Court that the conviction could not be sustained, 
as the accused was a partner with the prosecutor 
II Id by Jackson J that the finding of the Uagis 
trate and b css ions Judge on the evidence was to the 
« Sid that the prisoner was not a partner bnt a 
servant tliat such finding could not be interfered with 
bytl II iv> C< nrt as a Court of revisum unless there 
was a rt Ve u l aw , that the finding vras correct 
t ,7 l * ot '' ^ fence of the prisoner coaid not 

be taken b to say that he was a partner 

tut m trly that b cla u d » small share iu the 


{ 1W4 ) 

CHIMIN AH BREACH OF TRUST 

—continued 

profits and that such claim did not male lb 31 * 
partner an agents remuneration being A lhU L , fi 
the profits not Constituting the agent a parmff ■*" 
by Kemp and Hitter JJ (releasing the 
that though the all rwance of a portion of toe pit 
or goods does lint destroy the relation of ms*'" 
servant the accused in this case distinctly plw* 
was a partner and not only that be was entitl 
share in the profit* that the lower Courts MM 
specifically decide that the accused was »* . 

and that the prosecutor’s remedy was a o™ 
an account In tee matter of gy 

14 Public servant— £■* 

s 409 —A village shrrff whose doty ^ 

m collectmg the public revenue received grsm 
raiyata and gave receipts aa If for tJat j>e 

virtue of a private arrangement. Stld that * 
could not be convicted ot d c«Ie « 

a public servant under s 409 of the Penal Code # « 
be was not anthinzed to recen-e the pubbe « en ^ 
kind, and the party who dchreml ft * g»» ^ y,, 
thereby discharge himself trom JiAbiWy g 3 
revenue ANONYirora 

_ p*«/il Code 

„ 408 409-Sentence {Tea'S* 

Court inspector improperly (taking 

the custody etc. of Govemtnnit "®^'^ bw 
from him private security to w e ““*. t e dl , bcnf ,t!y 
In case of defalcation) 'JtSfb be 

converted the money to hit ^ “ btl J to fa« 
afterwards restored it Jht < “** Code. and 

under s 408 and not a 409 of "^^portal**. 
the sentence reduced fr m ten y imprison 

»d . fi» rf BMO t» •» »5gJ,JSSSm 0" M f 

ment without fine Qd«en r Bane ^ ^ ^ Qr., j 

penal Cod e 

, 409 —To constitute an offence under ,*’ b *°y 11 i cf 
not necessary that the P ro P^ 1 ^' * ^trusted 

Government bnt that it should bnrebtm^ * 
to a rubhc servant in that capacity onXi.IL, 
or Pam Soondes Poddar “ 

_________ Ten* I C«d* 

■ JOT-*’..* W -aw *jJ> ! J,f I 1 b, R-. 

Queen * Madmood Hoasira _ 4 

18 


Code 


, L m~Al*enc* 0f d 
the accused in hi« capaerty cfrr^M '^ rf mootf 
from the Government treasury M d <Tu* \ 

.i..» to «*« “• “SiJjiLCTi.rTO"! 

ura.h.lbto H*. Z 

that such persons were willing «ecu*rd toe 

-.rfrf t. lb. «.«»« "'tSS ta £ !»«*?, 

accused fulfilled the tneii “ ,, the «*>"'* 
eminent and (hat hi* mere 
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DIGEST OF CASFS 


( MC } 


CRIMINAL BREACH OF TRUST 

-—continued 

fcr • tunc in Ike abs nee of any evidence of du 
h< nrety dit n t aminjit to criminal breach if trust 
within the meaning of * 400 of the Penal Code (\L\ 
vt 1SC0) Queen Empress r GavpaT Tapidas 

CL U R. 10 Bom- 250 


10 — Master and Bervant— Ser 

rant entrusted with moneys for payment to tradei 
man of account settle l with master for a tpecijie 
tnm — Gratuity of tradesman to tercitnt — Fight nf 
matter to bereft of gratuity — Act flLPof I860 
It 40a 409 — When • master entrusts his servant 
with m ney ft r the payment c f an open account i e 
an account of which the items have never been 
checked er settled and the tradesman makes the 
rti ant » present and the transacti «i am unts to a 
taiati n of the bill and a reduction of the pneo by 
the servant the latter obtains the roducti in for his 
master’s benefit the money in his hands always 
remains the master’s pn perty and *f he appn 
pnates it he commits criminal breach of trust But 
where the master himself has settled the account 
with the tradi small for a specific Him ard sends 
the servant with money and the sen ant after making 
the payment accepts a present from the tradesman 
»n that case the servant <b es not commit criminal 
breach of trust inasmuch as the money is given to him 
by a person wfo-ni he believes to have a right to give 
it th Ufch it may be that according to the stnet 
equitable doctrines of the Court of Chancery ho is 
Is und to aec unt t the master f r the m ney Hay t 
rate In re Canadian O l TV ark t Corporation L 
It 10 Cl App 593 referred ti Queen Empress 
r I mead Kjia't 1LE 8 All 120 


20 Final Code 

t 408 — Criminal l reach of trull by a terrant — Cr» 
tntnal misappropriation — An uccusod person who 
was in the service of zamindars and whose duty it 
was to pay into the Collectorato Government revenue 
due in respect of their estates immediately before the 
due date of a hist receiv ed from them tt certain sum 
of money with no specific Instruction as to its appli 
catun On receipt of that money ho paid a portion 
only of it into ihe Collect; rato ou account of the 
revenue and having done so he then altered the challan 
given hack to lutn showing the amount actually paid 
and made it appear that a much larger amount had 
been paid in than was the fact This challan he sent 
to his employer for the purp se of showing the appli 
call n f the money He w as charged (amongst other 
effeners) with criminal b each of trust os a servant 
(s 408 of the Penal Code) in respect of the difference 
liltween the am nut actually pud into the treasury 
and the amount eh wn to havo been paid in by the 
altered challan The accused was convicted on all 
the charges It was contended that the charge under 
t 408 was not snst&inabh inasmuch as the money 
was not alleged to have been sent t) the accused for 
the specific purpose cf paying the Government revenue 
and that the ace unts between him and his employers 
bad not been adjusted and that it wM net Bhown 
whether at the date of the alleged breach of trust the 
sneuaul wag indebted t j Lis employer or the reverse 
Held tliat as tl e money was seut to the accused 


CRIMINAL BREACH OF TRUST 

— -conc/udnl 

imme liately before the hist day and the -allan was 
Bent to the employers showing in its altered state the 
amount really payable as re venue which nearly covered 
the whole amount remitted it was reasonable to infer 
that the accused was aware of the implied purpose for 
which the money was remitted and as he deposited a 
very mneh smaller amount than that remitted and 
tried to paw iff tho altered challan as genuine there 
was a dishonts misappropriation of the difference 
sufficient to constitute the iffence under s 408 LoHT 
MOBAN SAJBKAB r QUEEN EMPRESS 

[I I*. B. 23 Calc 313 

21 Penal Code t 409 

— .Eire condemned and ordered to be destroyed Pro 

perty according to the Penal Code — Sale of tl e 
tame by municipal inspector ~A certain consign 
ment of nee lay unclaimed at the Kidderporc Docks 
and was advertised for sale by auction by the Port 
Commissioners Before it was put up to auction the 
rice was found to be in a retten condition It was 
condemned and with the consent of the Port Com 
missionere seized by the officers of the Health Deport 
ment of tho Corporation of Calcutta and ordered to 
be deatnyed Held that assuming that the nee 
was entrusted by the Superintendent of the Health 
Department to the accused fwho were inspectors 
employed in that department) for the purp ge of 
destruction and that the accused instead of destroy 
mg the rice sold the samotoathird party andretaincd 
the prcceeda of such sale they did not commit tba 
offence of criminal breach of trust at public servants 
Semble — The accused committed no effence punishable 
under the Penal Code though thej may have boen 
guilty of infringing a departmental rule. Empress 
* Wilkinson 2 C W N 210 

CRIMINAL CASE 

See Act XIII op I80O 

[I I E. 27 Calc 131 
4 C W N 201 
See Insolvent Act s 50 

[L 3* R 10 Calc. 60S 
See Letters Patent Uioh Court cl. 15 
[I L R, 17 Mad. 105 

CRIMINAL COURT 

Disposal of property by 

jS>« Criminal Procedure Codes 83 517 


See Cases under Stolen Peopertt— 
Disposal op by tbr Court 


See Evidence— C rra Cases — JBscella 
nkocs Documents —Criminal Court 
Proceedings in 


*ee Cases under Res Judicata— Coup. 
tbnt Court— Criminal Courts 
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DIGFST OP CASFS 


( 191° > 


CHIMINAI. MISAPPROPRIATION 

— concluded — 

13 — Trust arising from duty Of 

public servant— Pena l Code « 4.00— S 400 of 
the Pina! Code A es net limit the m de m which a 
trust arises whether by specific order or by rfasm of 
its being part of the proper duty of a public func 
ti wary \\ here therefc re it was proved that the 
head eUrl of an office entrusted the management i f 
stamps with the kniwled^e and sancti n of his 
superiors to one of bis assistants the latter was 
hi Id to be guilty of criminal misappn print l n by a 
public servant within the meaning of s 409 when 
he made away with the stamps Q oezn r Hast 
Dutrcr Dei 13 W R Cr 77 

14 — — Separate items of money — 

Charge Fonn of — The rmsapprcpnaticn of each 
separate item of money with which a person is en 
trusted is a separate offence and the facts connected 
with it should form the subject of a separate enquiry 
7 he duty of a committing cfficcr in such a case is to 
si Sect certain distinct items to frame his charges 
upon them and to adduce evidence specially upon 
those items Ciiettee r Queen IB W It Cr 5 

16 ■ Refusal to pay for goods 

purchased— Fettal Code * 403 —The prisoner 
it ho t oh certain hides from the prosecutrix but 
refused to pay for them was held not on that account 
guilty if dish nest misappr pnation under s 403 
of the Final Code Queen e Bor stum Mooches 

£17 W R Or 11 
10 Removal of property claimed 

by accuB»d— renal Code * 408— A person 

liav nig made a 1 ol in the wall of his own house hr he 
• pin a box and rim ved the contents to which he 
believed himself entitled but as to which there was a 
dispute making the removal appear to have been 
the act of thieves frim the outside and entrusting 
the pr perty to another person — Held not guilty 
of criminal misappropriation Thetva Fair r 
Eupbess IOC LB 187 

17 Harvesting crops under 

attachment - renal Code (Act XL l of 1860J 
** 20C 403 434 — A judgment debtor whose 

standing crops were attached harvested them while 
the attachment was in force and was convicted of 
theft. Held that the accused was not guilty of 
theft but of the offence of dishorn stly removing the 
property under Penal Code s 424 'Per Ifrvsov J 
— 0 he ffence was also criminal inisappropriat! n 
will in tie meaning of Indian Penal Code a 403 
Queen Emi-bes* r Obattx 

{I I. It. 22 Mad. 152 

CntMINAIs PROCEDURE CODE 1882 
See Criminal Procedure Codes. 
CRIMINAL PROCEDURE CODE 2682 

amendment act (nr of ias4) 

‘ 8 cU 

Ve MeOlSTB ATE JCf^ OT— 

Power* or Maoists a 

[ID O 


CRIMINAL PROCEDURE CODE, 1 W, 
AMENDMENT ACT (HI OF 1884}. 
a 8 cl 8 — concluded 

B 12 

See Criminal Procedure Copes b 

(L L R 15 Calc 456 

CRIMINAL PROCEDURE CODE J8S2 
AMENDMENT ACT (IV OF 1591) s 2. 
See CounrusATloif— Cnnimi Casm- 
To Accused on Drains* u a t” 
plaint I L R,, 20 Calc 431 

CRIMINAL PROCEDURE CODES (Af^ 
V OP 1808 ACT X OF 1863 ACT * 
OF 1872 ACTS XXV OF 1881 Aa« 
VIII OF 1683) 


toitamTWuMWoW, jjj 

*“ r ’ [ J t L'T’i3 M«a. 

Se« fuRismcTiov or criminal Coca*-* 
General J cbi diction 

See Maoistbitb ?IT 

Special Acts -Catixb TM** 1 ®* 

[I Ih'R 23 Calc 

See Iftrwrr Ic^nKrTiov o» ^ 131 

See Of PENCE COUMirrA ^ictic WJ 

* 3 \ Ol- 

See Uion Court JuntUntcxiCN 
Madras— Criminal.'" 


e 3 








See CUMPLAIVT— iNUTITimO 


TLAIVr AND SrctssiKT I II 

[I.L. « « W- *£ 

See False Ftioencr-F^ nM* 1 '* 

"f 1 - ‘Yi.iusr „ 

~ , i or Criminal 

. , s n Srsjxrrf 

1 L H 13»3 s- M 
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DIGEST OF CASES 


( 1914 ) 


m tTMTTT AT. FRO CEDTIIVE CODES (ACS? 

V OF 1893 ACT X OF 1882 ACT X 
OF 1 872 ACTS XXV OF 1861 AND 

V 1 1 1 OF 1869 ) — continued 

See MiiifWK«rCF Order of Criminal 
Court as to DDF. 17 Mad 200 
[LL B 20 Mad 470 

See Eetormatory Schools Act s 8 

£ I L, B, 14 2odl, 381 


-B 7 


See JURISDICTION OF CRIMINAL Court — 
Offences committed out partly in 
one District— I Ire ora 

[LL R 10 Bom 258 203 

B 11. 

See Sesterce - General Cases 

[LL.R. 20 Mad 444 

e 12 

See Magistrate Jurisdiction of— 
Tbassperop Macistrateb 

[1L. B 10 AIL, 114 

BB. 15 10 

See Bench op Magistrates 

tLLE 10 Mad 410 
UR 20 Calc 870 
I L R. 18 Mad 391 
L L. IL, 23 Calc 194 
ILB 21 Mad. 240 

b 17 

See Magistrate Jurisdiction of— 
Withdrawal of Cases 

p LB. 14 Mad. 399 

b 28 

See Magistrate Jurisdiction op — 
Special Acts— Cattlk Trespass Act 
ILL R. 23 Calc^ 442 
See Sessions Judge Jurisdiction of 
PLB.8AU 605 

8 29 (1872 B 8 para 1) 

Set Magistrate Jurisdiction op — Sse 
cial Acts— Madras Act III of 3685 
[I.L.IL 3 Mad. 101 
See Magistrate Jurisdiction of— Spe 
cial Acts— Opium Act 

£1 L. R 19 All 485 

See Magistrate Jurisdiction of— Spz 
cial Acts — Registration Acts 

[LL R 7 Mad, 347 

— b 30 <1872, e. 36) 

See Deputy Commissioner 

[5 jN"W 219 


i 32 


See Maoistbate Jurisdiction op— Spe 
cial Acts— Companies Act 

[LL B 20 Calc 670 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACT8 XXV OF 1801 AND 
VUI OF 1809 )— continued 

as 32 S3 (1872 s 309 1801- 

89 b 45) 8 34 (1872 b 30) b 35 
(1872 8 314 1831 69 a 40) 

See Cases under Sentence 


B 35 

See Whipping 

[BLR Sup Vol 951 0 W R. Cr . 41 
7 B L. R. 185 15 W R Cr 80 


B 40 (1872 B 60) 

See Magistrate Jurisdiction of— 
Transfer of Magistrate during 
trial LL XL, 2 Calc 117 

[I L R 16 Mad 132 

8 45(1872 b 90) 

See Information of Commission of 

Offence 

1 Omtetion to gtre informer 

non of offence— Village accountant— Tillage 
Mvnnfe peon— Disobedience 1>y public ter cant oj 
direction of late — Where a, village accountant and a 
village nwnsif « peon hod been convicted under 
a 217 of the Penal Code of having disobeyed the 
direction of law contained in a 90 of the Criminal 
Procedure Code —Held that they were wrongfully 
convicted as not bearing the character which raises 
the obligation under the latter section In the 
MATTER OF It ASIA NIK NAVAS 

[I L. R 1 Mad 230 


2 — Duty to report sudden 

death — Owner of home dittmguuhed from onnerof 
land — Unde- * 45 of the Code of Criminal Proce 
dure every owner or occupier of land is bound to 
report the occurrence thereon of any sudden death 
The head of a Liayar family was convicted and fined 
under s 176 of the Penal Code for not reporting a 
sudden death m the family house Held following 
former decisions of the Court that the conviction was 
illegal because s 45 of the Code of Criminal Proce 
da.ee d-iCi tint «.pyly to th owner of a house Quern 
Empresb v Achutha LL.R, 12 Mod. 02 


3 • Omunon to g i « mforrna 

tion of off nee — Agent — Khoznneh ■ — He tea n 

Agent of otentr of land —Per Makeup j \ 

khixanclu vs not an agent wi bin the meaning p f 
s. 90 of the Criminal Procedure Code A dewaa may 
be an agent if bis master is absent but the pro- 
visions of s 90 do not apply to a den an who is acting 
only under the orders of his resident master p fr 
Pbinsbf J — Qucere — Whether according to *. SO 
an agent is only responsible for giving information 
of the occurrence of any sudden or unnatural death 
Empress v Achtraj Laid 

[L L R 4 Cala, 003 3 a L. JL, 87 


4 • ■ — Omni ton to 

t on of offence — The provisions of 
Criminal Procedure Code should not b< 


gtee \ if -rre n 
< »cf the 
5 put in force 
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digest or CASX5 


( 193 ) 


PBorammB codes^J 
1891 

PHI OF 1888)-«.<.-««' am _ sm , 

s „ tTO ,ci-aoratt5"~ ^ 
«"» 10 ^“S^Slo AH- 090 

q TT ’V?„ 275 

See V oacElSQtra* ^ 


ate ruu^ 

<S« Wao5&Yrt tl, Cr„ 33 


ea 169 170 (1873 B 123>- 

^ecrso 3H<i, 18» 

See ETtx>r»cx Ac * L * ; J^ 20 jUbA* 189 
— MWITTBATS Jmi*T>icno» or- 
rowiB.3 or MxaiSTBAtM^Q 70 

e» 109 173 para 2(1872 e l- 6 
'ieOl-00 e 154) r»«E*-roxJCB 

«u, b7 


cBunsAi PEoemtiM cgf^x 

V OF S 88 . ACT^ OF IMI AK® 
OF 1S73 ACTS Xi» Uf 

vni OF 1B69)-W«A „ 0OTtm . 
IMda'C'fe- &IDJ ££!b7»&12.I 0 

yjjn E13WA3 

— e 177(1672,: •■‘W- 

to lOOT««« 0»« ” 

. 178(1672,1 831 

to onoittFW^^sAH.SK 
rsunsii Ci«- 

C^J TH3STO ° r C51 ^ 

CESZEAli CxSI £j_ L &, 1° CalC "’ ^ 

0 179 


*, rTIPW-CgHtt 
Friend Diabies * B^cr 87 
3 W B-Cr.,22 


.,:"c„0F^«Aa=90 


_ s*«nrnA3. CA«**- StATi: 

^S&n 


"7, 'aotB- 1 '•^StloW. 180 


Sfro»SSS5|.u»»j£iii 

Tw 0872 ^68 1681-80 


31A> 


s« w»«wjWJ|| iS?« 

Or?r*CM eoionTTEnoxj 

C3E Duwid— 0 AlU 633 


LA. A»- 

S« JtrBtSDicno’V" 1 jf32Er*S** 15 


Orrcxcta coMJfrrreo owj x 
o« D1SI»1CT-EO'2^ 0 All, 350 

rsinrrxlL Cot**'' 


A,, JcwaiJCTiox OT r« 

Orrnc** committed^ c TO ir« P»°J 
©XT DI3TKICT-RKEm>O om Cr,S3 
rrnn 


(,# Frt»* ,c * jJ jl , 20 MoA, 189 

.... (i I Iho A *0» 14 * . i w Ulioiit nwliDt, a 

. , , frf H rlrrtri* *♦»»<*• *" dfxW f>P » remit 

“ 1 ■- ■ m* ”'; y , riw •»* • c " 1 19 ° 

tli « »« H ** **# (ho * trw-t 


,_ PncBI' - 

JraisPicnov or CaniP^jtr „ 

“•““■sssss .... i8- 


P.X.B- 60 

__ , 183(1872 » 07) coMI - 

wrss^a,,^ 


m i 




- ySj; ,» 


... in i "111” 1 m 

7/1. V •>"»•«';: S'' ,.i**>'” 


In ttic i i.i rT ( ,i - . 

i „uu r •«^J£ t ^S5UVt«U» • 

romr to * «««"; ” f Tl . Ini ml T 
lefnnlht ' jiJllLl 1 urt liA l l 
th»l tint f i« Y * j tll (Mot *11 r« 

r u m l r ». l ; H T,* «. *1 wifi’ll 
M TV (tV mu* ‘I *' “ Ul *‘ uJ f ' 

t . | rtfj ini it'* * * 
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K p real’’® 
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l 25 Vf »> 
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DIGEST OF CASF 1 ' 


( l^SG ) 


CRXinNAl* FROCEDURF CODES (ACT 
V OF 1803 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 186L AND 
vm OF 1860)-<W,<I«-J 
L ' ' — Local area of 

— Cn«"»al Troetdmre C dt t Ml — The 

word* “Venl arm uitl m ». 18 nly apjlr to a 
"1 t* 1 arc*” over *Hch the Criminal Irnc'durc 
0»ltf applic*, and net to a local area in a foreign 
country or in other portion* of the British Fmpiro to 
winch the Co>-e lia* no af plication and imularly 
n, t3l only refer* to dutnets, division* anb dmsimi 
and local arm* governed by the Code of Criminal 
IVomlarr 1* nig uirrrn or IticnmiANrND Dass 
r raroctrt rtBM. Is tiw junta or 1 icunai 
xcnp Dias r Dtnii Java 

(LI*. H 10 Calc. 607 
2 . ■ i Local area meaning of 

— The f’pro* l m “local area includes anil was 
intended to include a dutnct 1 r*> ardeo 

"Sixain Sisou t Raw Sabup Rot 

[L I*. R- 25 Calc. 858 
2C V7 N vn 

3 Offence pants! alle ly lato 

—Juried etioo of Hagirtrale — Cnm nal Iroceilure 
Code • 11 5 — b 1S2 relates only to case* of 
offence* which are punubal le by law A ense under 
* 145 of the Code u n t a ca*e relating to an offeucc 
IlrnBCLtciin "Nanais Singh r Rajbako Da*s 

[3 C W N 148 

— s 185 (1872 a 69) 

See Jchisdiction or Cbimtnal Count— 
Offences committed oxtr taktltin 
one Burner— C riminal Breach or 
TBC8T LIi R 19 AIL 111 

See Tbanspee op Cniuinal Case — 
Geound fob Tb A lt 3 fee 

[22 W R Cr 0 

. 8 188 <1872 b 167) 

See Wabeaxt op Abeebt— Cbtminal 
Cases L L R. 1 Bom. 340 

B 188 

See J miSDicTiON op Cbiminai Count— 

GeNEBAL JURISDICTION 

[I L E 13 Mad 423 
See Jubisdiction op Cbiminai Count 
— 3SATIYE INDIAN SUEJECTB 

[I L R 18 Bom. 178 
See Jubisdiction op Cedi is At Court — 
Offences committed only tabus 
IB one Distbict— Abetmzmt 

[X Ii R 19 Bom 105 
I 1* R 24 Bom, 287 
See JURISDICTION OF Cb IMIS At CoBBT — 
OPFESCE3 COMMITTED OVZY TABTLS 
is one Distbict — C nnnsit. Bbbach 
opTbcst I L. R. 13 Bom, 147 
See Jurisdiction or Criminal Count— 

OPFENCES COMMITTED CELT TATTLT 
IN ONE DISTRICT— KIDNAPPING 

(I Ia R 10 AIL 109 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1B61 AND 

VIII OF 1869 ) — continued 

B 100 

See Comi-laint— Institution op Com 

IT AINT AND NE CBS SANT PRELIMINARIES 

[I L R 21 All 109 
L Ii R 22 Mad. 148 
HR 28 Calc 780 
3 C "W N 85 491 
4 C "W H" 367, 660 

8 IDL 

See CoiiriAiM — I nstitution op Com 
PLAINT AND NECESSARY PRELIMINARIES 
[I L R. 13 Calc. 334 
ILR14 Calc 707 
ILE 18 AH 485 
HE 21 AIL 109 
ILE 22 Mad. 148 
ILE 20 Calc 780 3 C W N 65 401 

See Talse Chaboe 

[I L R 14 Calc 707 
LLE. 10 Bom 61 

See JlAOISTBATE JUBISDICTION OP— 
Powbbs op Magistbates 

[LLE 13 All 346 
ILK. 22 Mad. 148 
LL R, 28 Calc 788 3C W N 491 
I L R. 21 AIL 109 
I L R. 23 Mad, 148 

E9 191, 198 (1872 8 142 1881 80 


See Court aiNAnt 

[L L R 10 Bom 340 
L I., R. 28 Calc 330 
ILK 14 Mad. 370 

See COMPLArNT — INSTITUTION OP COM 
PLAINT AND NECESSARY PEELIMI 
na bibs 8 "W R, Cr 0 

pi W R. Cr I 
19W B Cr 4 
1 C L P 623 
BBLE 274 13W R Cr, 27 
4 B L R Ap 1 13 W R, C r 1 
UE 14 Mad 370 
L L. H, 18 AIL, 405 
L L. R. 20 Cfllc. 330 

See Judicial Officers Liability op 

[3 Bom A. C, 30 

See Sanction sob Pbo e cut ion — Non 
COUTL1ANCB IV ITU SANCTION 

[lL.lt 4 Calc, 712 
See Warrant op Vebest— Cumin tt 
< ASE3 10 W K, Cr, 60 

[8 Boro, Cr, 113 
4 B L. It Ap 1 
3 Q J 



f ) 


I2GEST OF CASTS. 


( J®2S J 


CKTiaXAX. FHOCEDUKE CODES (ACT 
"V OF 1S33 ACT X OP 1S32 ACT X j 
OF 1S72 ACTS XXV OP 1S51 ASD i 
Tin OP 135P)— *-<?*. J 

s. 232 (1ST2, e. 44 1551-63 s. , 


273;. 


See Cta^Xii Pl;6 m -r-ry^s. 

tXX.B,24All,S45 j 
JPt* nis-sTun. Jrc_^K-3cs ct — j 


Petrus c? Xa 

rex 77 , 21.401 

6 24 nd., A jx. 41 
?3£ai. Apv,2 
IX 77,233.1573 SOS 

4 Mad, Ap, 40 

3X 77,123 

5 Both, Cr, 63 

4 C.77 X-.S2I 

LLE,27 Cslt, '"93 
A* Magzotkatx, J mr cac< c7— 
XrrttTMr: et ctjixe Magi-tatei- 
IX X.Fw.4 AD, S66 
Aff Vigi«-catx, Jrn^KCTj't a- 
Mtxxaa ter -Cinxr Tr:r5TA«3 Act 
rx. X. B, 23 Calc, 300 442 
tee Fo-'x- tr< Orris or CSmju 
Co-kt as to— T aay rrs oe With 
riiwi* or rsocrostros. 

fX X. B, 22 Calc, ess 
Ser Tri'-rtt orCxnayixC* t-flm 
wiCiu IL.R,ie AIL 249 

— - e 193 0672, B- 231 1S61-69 

B S5P). 

See Sa J0^5 Jrc>Gt, Jor-sr-rra;;* or 

CW B, 1804, Cr_ 3 
13 77 B, Cr, 17 
19 77 K, Cr, 43 
1- L. R, 3 Had, 351 
XLE,4 Calc, 570 
L X- TL, 0 Bora, 352 
LL.E.,15 Mad, 352 
L X. ZL, 22 Calc, 50 

X95 0572, sa, 407 463 469 
470 1631-69 bs 169 169 170 Pres deucy 
Magistrate s Act, 1877 a. 41 j. 

ftf Armi a Cei*jtju.Ca es— Acts— 
I’*r*icc5cr iUnjtntiTt ; act 

fL X JJ, 2 Calc, 463 
‘ * Arrui » Cranm CA r -Cki« 
FaociErxi Co»is OX 7T„ 124 
JXX.B,15 AIL, 61 
XX IL, 23 Bora, 60 
CkHaj-tAX. PtOCTEItr’rJs 

tl3 C X. H, 11? 
s ru« rrr't , '-T-<'mmiT 

fW R, ISCXCr, 15 
I. X R, 23 Jlad, 223 
v L res P»rrr-r UionCortT n_ 1^. 

t* X K, 17 Mad, 105 


CSUTKAL TEOCEDUKE CODES (ACT 4 
V OP 2533 ACT X OP 3SS2 ACT X 
OP 2572 ACTS XXV OP 1551 AXD 
"VU2 OP ISS 3 }— eo*? nvl 

5«rXaarAne3r Ac- 3 EX it- X”7 

IX X.B, 20 AIL, 550 
Ser XlSISTKAT. Jm<TiervS CT— 
PCHXtS *r XlSITTXlTTS. 

}X X X, 15 Mad, 151 
■Sr* 7 Tig~s-tutt, Jrx. tones cr— Er 
misa si trm 3us3iun« 

[LXS,lS-5Xi,4Kl 

See Xxuaavs 2*e -stm-cr* 

[I. X R, 9 AD, 53 

St rimps-tetEUi Cms— Xu* 

cnusion Cises. 

fL BP, 16 Calc, TO 

LLR.S0 Calc, 349 
LLK.JS All, 60 
XX, 2L, 21 Mai, 121 
See Casts rv-»rs as,-m Tcrz Vsxt 
emers. 

SrebTs . icy Jrwa Imsn\w cr 

P.I.R.) ecxic,^ea 
n.K.SSBa=u«> 
l.X.K_S3K>a.S» 

». 1S7 (is-s. a. «a .JH’iS 

S.1B7 PTOidrarj- J^sr-WU« » ,4ct,JST7. 

B. 3P>. 

Sr* Faisr CH*tu.a 

[X X. B, 39 Boro, 51 

See m«9 Conrr Jcsi5r>J<-rm cr ~ 

Bojckjt— C xr*r*iJ~ 

fLXE,0Bcn,S» 
Sr* Xcri R t r rt to Sre* Cocat 
Ctncctu use. _ . ,j 

p. X B, 15 Kad, 3d 

Ar Casts rcctK Sis-nos tot Pto«t* 
CTOK 


{1573, b. 466>-Ar<» 

^*31 e rrrra*t — out* prfrerttf 
lor^-s. *06 cl tic Ctde cf Crncwd rw«rr 
Mtcadstc *2 art»«-«jjcllT Anf Vt *r° v ,“" •«■»***• 
•-f, to arts «bch wtoIiI fc»T* no »-wal «u,t:iS <•*>»*■ 
csccpt u art* dose Iv a j-oKk *crrw!t l ineeUr r, 
a calia.tam chwptxJ satli OVaratioe tk* I""" 
Jin of a owe decided before bJ=»eU reaU r*< ** 
tried os tlat dors* exe*ft H>e ** a r"T 

specified is lhal Metya. Far*. I of a. 
tacttioa* a atsrtvei by Go-wrcwrt e* rt« “Ty 
u ta-raded to apply at Inu* ‘^ r ^ , 

nsei eu pc*»coa specially KTswIle to f *° r ^ TC3> C,^ 
«~eh a< acooontaaU «bo bar* failed is lb f“ 
det* »oJ pa.-*. 2 »b fb apral* of *» nr< ‘'® 
GorrrcmoBl alocr to peneo* profnao? to nr— 
certain, aatirrjt* *nd with that jertort J 3 
«bie b »» rapraeVd by a aabjert, «w r«>»? 
boss «br ?r cn—arraoled. crof *S nrrtd <» >®T 
cf areas XiuJ. A . 

toa rf j- v i */rraet» erctrsp^ ed io 
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DIGEST OP CASFS 


( 1930 ) 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1803 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VTIi OF I860)— <t*f *v r <t 
rf ■ 4W* A unction f r hi» prosecution hy the 
Dirtnrt ig therefore sufficient Eit 

r*£sa r LvKunu't Saxhasau 

[ILE. 3 Bom. 481 

s 108 

Set CoMriituT iNsrrrmov op Com 
rum etc ILK. 30 All. 39 
(L L. K, 14 Mod 370 
I L R. 23 Calc. 336 

8 190(1672,8 4781 

FeeAcrmar 24 W R. Cr 18 
{IL.E. 5 All 233 

b, 200(1872 os 44 144 136109 


See Couptxi*T — Drain* a it, op Com 
Pi ajvt— Power op apd Pasts itiva 

Rtf ft TO DtftMISSAL. 

[2 B. L. R. S N 0 10W It. Cr 49 
7 Mad Ap 31 
ILE. 14 Calc 141 

See Complaint If.srm-TiON or Com 
piai>t etc. I L H-. 10 All 39 
{UH 18 All 221 
3 C W N 17 

See CoWPtAtNT—VOWTU TO HIPER TO 
fe COORDINATE OrPIOEBS 

[3 a Ii R A Cr 87 
8ELE 10 
9ELK F B 146 

See Cstvrrit PaociEPti-oa 

[7M»d. Ap 25 

a 202 (1872 s 148 1861 60 

SO) 

See Compraixt— D tsomsu. o? Coil 
plumt- Power or avd PaixJvnrA 
rips to Dismissal 

[LL.R. 14 Calc 141 

Se CoMTJJirtT— Instmmov op Com 
PLAIPT AMD JJECES8ART PKEinttKAHIES 

[21 W R Cr 44 
1L B IS Calc 334 
1 C W N 17 

See CoiiPtAiKT— P ower to riper to 
So BORHT.N ATE OlPtCRRS 

(LL.R, 9 Mad. 282 
I.L.R. 12 Bom 191 
I L It 20 Mad 387 
4 C W N 305 

Se Maoistrate Jurisdiction op — 
Ops pral J cats diction 

[LL» 24 Calc 167 
4C W N„e04 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1631 AND 
VIII OF 1860) — c&ntinved 
See Tories Imjcibt 

[2B.L XL aN 8 10W a Cr., 40 
Hi R 12 Bom. 181 
See \\ totes g - CRrsrafAr. Cases —Exam 

1MATTOT OP V ITU ESSES 

ILL. It 24 Calc 187 

s 203 


See Cojtpritvr— lASiminov op Com 
3 -RA 1 NT AMD JifiCESftAJtT pREEnitV ARIES 

[IhR 13 Calc 334 
LLB 13 Bom. 600 
3 C W W IT 
Sea Cases ckdpr Compiaint -P.b pxpa& 
OP COMftAtMT 
Sea DEFAMATION 

[I L. It, 12 Bom 187 


t 204 (1872 a 147) 


See COHPLAIKT— »I81IIS3Ar op Cojr 
riAiwT-tppHcrr or Dismiss At 

[24 W It Cr 75 

See Co mpiojkt— Dismissal op Com 
»iatmt— Power op awd Pi£KMMisrAB«a 
TO DjBMiftBAt 4CL.E 634 

(2BLK 8 N 6 10 W K Cr 49 

loaaa Ap 20 

See CourriiRT— E etitae op Complaint 
traR. 5 Bom, 405 
7 Mad. Ap 18 
— a 204(1872 b 148) 

See Pones ACT 1861 8 23 

[25 W a Cr, 20 


See PaUDANASBIN WOMEN 

[LL.lt 21 Calc 688 

a 203(1872 a 143) 

See Magistrate JcEisnicnoT op— Coir 
ItnilENT to S*ssio\s COURT 

[L L K 4 Bom 210 
See MAOtsmiTS Jcaigorcnov op— Pow 
ass op Magistrates 

P. L. a 0 AIL 477 

a 203 (1872 ea 100 357 332 

1001-60 88. 193 207) 

See COMPLAINT —DISMISSAL OP Coif 
PLAEfT- EOWPR OP AID PbEMMUTA 
BUS TO Dl MIS SAL 

new E. Cr, 48 
See Maoi strati Jcsijdictiov op— Com 
hutment to Sessions Colst 

[L L. It 20 All 234 



( 1021 ) 


DIGEST OF CASEs 


CRIMXNAIi PROCEDURE CODES (ACT 
V OP 1808 ACT X OP 18S2 ACT X 
OP 1872 ACTS XXV OF 1861 AND 
VHI OP 1889 )— eonhnued 

6 102 <1872 s 44 , 1831-69 s 

273) 

bee Csiwhai. Proceedings 

ILL R 14 All 346 

See Magistrate Jurisdiction of— 
Powers op MagistbAtfs 

(2N W SI, 401 
6 Mad Ap 41 
7 Mad. Ap 2 
1 N W Ed 187S 306 
4 Mad Ap 40 
3N W 126 
8 Bom Cr 60 
4 C vr N 821 
ILR27 Calc 708 
See Magistrate J ceisdiction op — , 
Deference be other Magistrate 1 * 

[I L. K 4 AU 386 
See Magistrate Jurisdiction op— 
bp£cux> Acts — ( attlz Trespass Act 
(I L R , 23 Calc., 300> 442 
Her Possession Order op Cbiiiinal 
Court as to—' Transfer oa With 
dkavpal of Proceeding b 

[XLB 22 Calc., 808 
See Transfer op OuiMrvAt Case— Obne 
bad Cases X.X, R, 18 All 249 

— S 193 (1872 b 231 1801 69 

e 660) 

See (sessions Judge Jurisdiction cp 

CW It 1804 Cr 3 
13 W K. Cr 17 
19 W B, Cr , 43 
D L B 3 Mad 351 
I LB 4 CaIc 570 
J.D.B OBom 352 
Z.LB. 18 Mad, 352 
IL.R..S2 Calc. 60 


■ s 105 (1872 as 407 463 400 

470 1881 89 sa 108 100 170 Presidency 
Magistrate a Act 1877 s 41) 

See trrEAi. is Criminal Cases— Acts— 
rBEIIDEYCr Magistrate b Act 

[11B 2 Calc 400 
ArrEAL in Cbiiiinae Cases— Cntwr 
kai. P aocEDrar Codm ON W 124 
(I X, IL 16 All Cl 
LIB Bom. 60 
' CnniiNAE Pbocecding s 

(13 0 D It, 117 

' » I AtlB 1 VIPENCF— OFNERAUF 

pv It 1804 Cr„I5 
1.1*. It* 23 Mad. 223 
s l tier I ATr*rr UionContt culS 
(1 b IL 17 Mft't, 105 


( 1523 ) 

CRXMINAI, PROCEDURE CODES (ACT* 
V OP 1898 ACT X OP 1BS3 ACT X 
OP 1872 ACTS XXV OP 1631 AND 
VIU OP 1809 ) — coal t need 

Set Limitation Act 1877 isr 1/9 

p.L B., 10 All S50 
See Magistrate Jurisdiction or— 
lowEfts op Magistrates 

£L I. B*15M«LJS1 
Set Magistrate Jurisdiction op— Ke 
TERENCE BI OTHER MAGISTRATES 

uil.ll Mad. 481 

&ee Maucioos Prosecution 

(tl. XL 0 All 60 

See Hevision— Cbiminax Cases— Mis 
CELLANE0U3 CASES 

[Z LB, 16 Calc 730 
LL.B 20 Calc. 349 
ILK 10 AIL ,%? 
DliB.aiMEd 124 
See Cases under Sanction pob 1’bose 
cution 

s « s.» 

D It Bn 23 Bom. 60 
ILK. 23 Mad., 30& 

» a 07 .i e ! 


9 197 (1873 e *“Yfl77. 

a 107 Presidency Magistrate s Act 


a 30) 


^FaxseChae 

See llion Court J cbisdiuW o»- 
Bombat— Ckihinab. om 

ft.L. K- OBanL-w 

See Reference to High Cocbt— 
CimUXAL LABES _ ,, . O.J 

[1,1* B 16 Mad , on 

See CASES UNDER SANCTION *0B THOSE 
CUTIOY 

- (1873 B 4O0)-4ri’« 


(1873 a y 

public eertant — Sanction lo proteceUoe ^ *, 
iart -S 4GC of the Code of Cmmnal 
extends to all acts ostensibly done by a public *r 
1 1 to acts Which would bare no special _*ipni6c*l«« 
except as acta done by a public servant *“cr< f 
a mahalkari charged with fabricating tar pvtt 
lags of a case decided before himself co^Ll 
tned on that charge except «»** % 
spcciBod in that section Tsra. lot*- * .Jnut* 
mentions a sanction by Oorernment « F 
is Intended to apply at least chiefly to ‘“ 
cases of persons specially rrspNinble to Go rrn 
met, as accountant, who bare UOed iajbcir 
3ntv , and pans. 2 which 

jOTcrnment alone to persons r n >ir** l f f. » r { 

•ertaln authority and with that prcteit *-1 . 

rhich is fmpeaehed by • snbj«< on 5mr r>- 

wing w bolls unwarranted. or o! .an I 

wtr of ."me 1 ,d l A mshsllaH f.U* , 

lass of public * errant* cootsmpUtcd in I 
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DIGEST OP CASFS 


C 1030 ) 


CHIMIN' A L PROCEDURE CODES {ACT 
V OF 1893 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VHI OF I860)— «»/«.»«! 
rf «. 4GT j * sanction for his prosecution by the 
pi trict Magistrate ii therefore sofRcient. Eji 
rttss r LrtamuN Samabam 

[LD.IL 2 Bora 481 

b 10a 

See Complaint Ijfsrrrmoy or Coir 
plaint etc I. L IL 10 AIL 39 
[L L- R-, 14 Mad, 379 
1L.H. S3 Calc. 330 

8. 199 (1872, 8 478). 

See Ad cites r 24 W IL, Cr 18 

[L L. R, 5 AIL 233 

B. 200 0872 aa 44 144 180189 


See Co ire Lit nt — Dismissal op Com 
P lAlNT — Po«TR OT L*II P&ELIMINA 
sirs ro IiijirissAt- 

[2 B. L. IL S N 0 lOW IL Cr, 49 
7 Mod Ap 31 
LIi.IL 14 Calc. 141 
See Complaint Instth-tion op Com 
riAiNT etc. L L R, 10 AIL 39 
[LLH 18 All 221 
SOWN 17 
See Complaint— Power to reyzr to 
hrJJOHDINATE OpHCECS 

[3 B. L R. A. Cr 67 
0B L.R. 19 
0 B !•. B, F B 146 

Set Criminal Proceedings 

[7 Mad. Ap 25 

, 180169 


- 8 202 (1872 


148 , 


See COMPLAINT— DISMISSAL OP COM 
PLAINT -POWER OP AND PsELEKINA 
DIES TO Dl MISSAL 

(L Ik R, 14 Calc, 141 

See Complaint— Institution op Com 

PLAINT AND NECESSARY PRELIMINARIES 

[21 W R Cr 44 
1LB. 13 Calc 334 
1 C W N 17 


See Complaint — Power to refer to 

SUBORWKAYE OFFICERS 

fI.Ii.IL 9 Mad, 282 
LD.R. 12 Bom 181 
L L IL 20 Mad. 387 
4 C W N 305 


See Magistrate Jurisdiction op — 
O el ten, Jceis diction 

[LL F 24 Cal e 107 
4 C W N, 604 
See Pleader— Appoint mkhp and Appear 
a nck 8 Bom , A C 202 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1863 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1081 AND 
VIII OF 1809 )— conlmued 
See 1 oucr iNqrrar 

[2B.L IL a N Q 10 W R. Cr 40 
LLB 12 Bom 101 
See V. miEss -Criminal Cases — Exam 
XXATION OP WITNESSES 

[L L. R 34 Calc, 107 

203 

&ee Cases unrer Comyladtc— Dismissal 
op Complaint 

See Complaint— iNsxiTtmov op Com 
PLAINT AND NECESSARY PRELIMINARIES 

[LL H 13 Calc 334 
I LB 13 Bom 600 
3CVK,17 
Set Cases under Complaint— Betipal 
OP CoMrIAINT 
See Defamation 

(IL.R 12 Bom 107 

BS 203 204 (1872 s 147) 

See Complaint— Dismissal op Com 
plaint — Effect op Dismissal 

[24 "W R, Cr 75 
See Complaint— Dismissal op Com 
plaint— Power op and Preliminaries 
to Dismissal 4CI.K 534 

[2 B L R S W 6 10 W R Cr 49 
10 B B R. Ap 28 
See Complaint— K ettfal op Complaint 
P LB 5 Bom. 405 
7 Mad. Ap 13 

— 8 204 (1872 b 148) 

See Police Act 1861 b 20 

[25 W R. Cr, 20 

bb 204 205 

See Pard anas bin Women 

[I. Ii. R, 21 Calc 688 

b 208 (1872 b 143) 

See Magistrate Jurisdiction op —Coir 
MItment to Ses ions Court 

[I. L. R 4 Bom, 240 
See Magistrate Jurisdiction op— Pow 
ers op Maoist rates 

[L3LR. 0 AIL 477 

_ 209 (1872 as 190 357 332 

1881-69 bs 193 207) 

See Complaint— Dismissal of Com 

PLAINT - 1 OWEK OP AND PnSLIMINA 

Rits to Dismissal. 

[18 W R. Cr 48 
See Magistrate Jurisdiction or— Com- 
mitment to Sessions Court 

aii.lt 20 All 284 



( 1931 ) 


DIGEST OP CASES 


< 1932 } 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1898 ACT X OP 1882 ACT X 
OP 1872 ACTS XXV OP 1861 AND 
VIH OP lBQQf—conixnuect 

See TV uveas — Cenrmi Cases— Exami 
nation op TV itvesses - Cross Exajtiv 
JTJ £>Y 19 TV R, Cr 53 

See TV irntg a— C riminal Cases— Svm 
jjomno Witnesses 

[4B L B, Ap,l 
23 W B Cr 9 
1LR3 AIL, 392 
lin 4 Mad, 329 

— — e 2 09 <1872 a 205 Presidency 

Magistrate a Act 1877 a 87) 

See Discharge op Acotsbd 

(X L B. 5 All 101 

See Examination op Accused Pee son 

[LIi R., 23 Mad. 830 
See Magistrate j rbisdiction op — Cost 
mitmxnt to Sessions Covet 

ri L B. 6 All 101 
LL. It 11 Bom 372 
See Mawciqvs Pbobecptiov 

(ILB.,0 Bom 370 
See Witness— Criminal Cases— Exasiin 

ATI ov OP W I77?ES3£S - GEXEBAEIY 

CLL.B. 5 Calc 121 4CLB 305 
s 210 

See Magistrate JrnmsionoN op— Coir 
HIT ME NT TO SE83ION3 CoCBT 

[LLB U Bom 372 
■ Sn Witness— C nnmut Cases—Fxam 
ination oi Witnesses— Cross star 
ination L L It 21 Calc 642 


— es 210 211 <1373 as 199 200, 

1801 09 s 227) 

See Witness— C nminAL Cases— S uit 
MOVING IV ITNE83ES 

[4BLH Ap 1 

tLE 10 AIL 602 

— bb 210 212 

v re W JTVESS— CniMIVAR CASES — HlAlt 
rvATioN or TV rrvzssza— -G evenailt 

pL.lt.18 AIL, 330 

B8 214 215 <1872 a. 107), 

See Cases rmaea Com uttu ext 

310 <1072 a 330 1801-09 


123). 

SVf MAcmtATp IrniSRirnoN ot— Sep 
cut Act*—' \\ it tss e Mad. Ap 0 
s « Witvzss— t r;v»vja CASzs-fecii 
MONJjfO TTitvez rs 

W B L. It Ap l 
LLB 3 Calc 673 
I L.IL4 AIL 63 
LL.JL 8 All COO 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1898 ACT X OF 1883 ACT X 
OP 1872 ACTS XXV OP 1381 AND 
VUI OP 18d9)^-co nitnuetf 

221 <1872 b 4S0) S3 223 223 


224 225 328 (1872 n 440) b 227 (1872 
0 245), s 229 (1872 b 447) ss 229 £30 
<1872, b 4.60) bs 231 and 232. 

See Cases under Charge 

a 221 

See Pri30neb I Ii K., 11 Calr-, 100 

. - - — as 221 and 222 


See Criminal Trespass 

[ILK, 23 Calc , ■ 


See Oppevce relating to RocranTS 

[UR 20Cfllc WO 

3 C W N , 413 


See UNIAWPCL ASSEMBLY „„ 

[I L It, 22 ColCu 270 

— B 233 (1872 B 462) 

X L. B. H Calc 133 
XL B.SOCalo^ 637 
1C WN 36 
4 C W N 060 

233 234 (1872 » 463) and 


B 235 <1872 e 464) 

See Cases cndeb Joinder op CjUU«* 
See Cases dnder Sebtevce— C oitUBT* 
Sentences 

- b 230 (1B72 B 456) 


S«At>TSETOisACQvrr R s2Ca ic,377 

See Coaeoe-IoRM OP CnAEQE SPECIAL 
Cask— rw»r*o ^ R 21Colc 035 

PAXSB rnDEYCE-COTTRADlCTOBr 

Statere^ a ^ R 324 325 note 

— — Alternate* charge* —8 

Act X of 1872 Bpphf* to la to Its 

arc doubtful bnt the , r ptif*twii of lb» w 
fact# is doubtful QCIEN c JtfWWy ^ J3 7 

« 230 237(1872,8.460) and 23® 


(1872 8 4G7). 

See ClUJiOE-UTttATIOS 0# ^ 

unrorC***** 

LLJt 23Ca)f,803 3 C. Tt N-* 



( 1033 ) 


ijiof^t or CAsr< 


( 1031 ) 


CHIMIN AR PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1831 AND 
vrn OF 1839)-c„»/,« B< -rf 

8.233(1872 b 457) 

See (Xwnerwi 11 Bom.., 240 

[12 Rom. 1 

See Vbsdict of J cbt— General Cases 
[D D. R, 6 Calc., 871 
LEI! 20 Bom. 215 


L * "3hnor offence Conn - 

host of tci !&o*t formal charge — renal Code (Act 
XL r of 1S60J ei SGo SI'S and 3~6~Crtminal 
Procedure Code (IBS2) $ 307 — An offence under 
s. 303 of the Tensl G*Ie is within the meaning of 
* 233 -of the Criminal Procedure Code a minor 
viffence as compared with offmees under ss 3C0 and 
37G of the l'cual Code and the High Cour* in dealing 
with a case under ». 307 of tbo Criminal Frocedoro 
Code can convict an accused of the former offence 
without a formal charge having been framed Per 
Baneejee J — The words minor cffenca have 
not been defined by law j they are to be taken not in 
any technical sense hut in their ordinary sense 
Qczes Empress c Sitanatii _M asdal 

[LL ZL, 22 Calo 1008 


2. —Penal Code fAel XLV of 

1BG0J it 366 493—Cogn xance of offence Ij Court— 
Criminal Procedure Code (1SS2J $ 193— Enticing 
avray married iooman~Contietion for minor offence 
tcdier e evidence tt insufficient for grave offence — 
The complainant charged the accused with an offence 
under t 366 of the Penal Code in respect of bis wife 
The Deputy Magistrate convicted the accused of an 
offence under * 498 of the Penal Code and sentenced 
him to one month a rigorous imprisonment The 
Sessions J ndge being of opinion that the Deputy 
Magistrate had no jurisdiction to convict the accused 
under s, 498 there being no complaint by the husband 
nnder a 169 of the Criminal procedure Code and 
that the offence dnl not fall under s. .33 of the 
Criminal Procedure Code referred the case to the 
High Court Held that such a case is within the 
intention of * 238 The intention of the law is to pre 
vent Magistrates inquiring of their own motion into 
cases connected with raamafee unless the husband or 
other perron authorized moves them to do so But when 
the husband is complainant and brings hu compUi t 
under s. 36C a conviction under f 498 may properly 
b had if the evidence be such as to justify a coavic 
tion for the minor offence and yet i sufficient fora 
conviction for th graver cue. Jatra Seech c 
Hr azat She cn L L. 32. 20 Cale, 483 


See Bankers I.L.R 16 All. 88 
Pee CsIMLSAt PROCEEDINGS 

[LKR. 0 AIL, 452 
I L.R., 20 Calc 537 
See Joinder op Charges 

P L K 15 Bom. 491 
1CWN 35 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
Vm OF 1889) — continued 

s 243(1872 s 208) 

See Complaint— Dismissal ov tost 
plaint— Effect of Dismissal 

[23 W R. Cf 63 
See Complaint— Dismissal op Com 

PLAINT— GROUND TOR DISMISSAL 

[23 "W R. Cr 40 

■ h 244 (1872 bb 207 381 1861 69 

89 202 208) 

7ce Co sirs unt— Dismiss al oe Coir 
plaint — Ground tor Dismissal 

PL R. 6 Mad 100 
bee Witness— Criminal Cases— Etamt 

NATION 07 \VlTNES3ES — GENERALLY 

[4 Mad Ap , 29 
4 B L R Ap 77 
7 B L R. 508 note 
13 W R Cr 03 

8 245 (1872 s 221) 

See Compe vs ation— Criminal Cases — 
To 4C0USED on Dismissal or Com 
PLAINT 22 W R Cr 12 

[I L R 8 Calc 581 
1 L B.,10 Bom 109 

— — b 247 0872 bb 205,212 188109 

s 269) 

Ac Complaint— Dismissal op Com 

PLAINT— FmCT OP DISMISSAL. 

[19 W R. Cr 62 
23W a Cr 63 

24 W K. Cr 04 

25 W R Cr 63 
4 C W N 348 

See CoMPLilNT— Dl8jnSSALOF__fi»~ 
plajvt— Ground op Drasf^^_^ — - 

[4 Mad. Ap 41 
I L R 5 Mad. 100 
13 C L R. 303 
UR 7 Mad. 35Q 
4 C W N 28 

as 247 253 

See Joinder op Charges 

[LLR.U Calc 91 

b 248 (1872 B 210) 

See Complainant 

[U.R 2 Rom 853 
See Complaint— rsviTAL op Complaint 
CL R. R, 22 Bom 711 
See Complaint — Withdrawal op Com 
plaint and Obligation op Maois 
TEATS TO DEAR IT 

[4 B L.R^F B 41 
LL.IL.5 Mad. 378 
L R. R. 13 Bom 800 



( 1931 ) 


DIGEST OF CASES 


{ m2 ) 


CRIMINAI* PBOCEDtTKE CODES (ACT 
V OF 1893 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1861 AND 
VIII OF I860 )— continued 

See Witness— C snrrvAt Cases — Exami 
patios' of Witnesses - Cross Exam in 
Ation IDWB.Cr 63 

See H itsxss— C snrivAt Cases— Sum 
honing Witnesses 

(OLB Ap,l 
23 W B Cr 9 
X.L It, 3 All. 802 
I L B ,4 Mad 329 

8 209 (1872 a 195 Presidency 

Magistrate s Act 1877 s 87) 

See Discharge op Accused 

CLDB 6 All, 161 
See Examination op Accpseo Person 

p lx. It., 23 Mad. 838 
See Magistrate Jobiscictiov or —C om 
MXTMBNT TO SESSIONS COUBT 

[LL B 6 AIL 161 
tL.B.,11 Bom, 372 
See Maucioos Pbosecction 

[I. L R C Bom 376 
See W iWBis— C bikxnai Cases— Exaion 
ATIOV OP V, itnesses -Oekbeiixt 
{UR 6 Calc 121 4 C lx.lt 305 

s 210 


See Magistrate Jtmiroicrnor» or— Com 
NITMENT TO SESSIONS C.OTST 

[ILB U Bom 372 
See WrcwE33- CsnriNAi, Cases— Exam 
inatiox o? Witnesses— Cross exam 
jnation LI. H. 21 Calc 042 

sa 210 211 (1872 as 190 200, 

180189 e 227) 

See Witness— Crisunai, Cases— Sum 
monin g Witnesses 


as 210 212 

See W 1TXE3S — Cm mi var Cases— Exam 

INATION O* ttlTNESSES— GEVERAttr 

[ILB. 18 AIL 380 

88 814 215 (1872 e 107 ) 

See Cases tsber Commitment 

e. 218 (1872 a 359 1801-60 

9) 

Sff Racist catp TrniSDjrnoN o? — S ee 
<-u« A*.Ts~Wrr rss OMad. Ap 0 
Se Uitsess— ( nuiNAi Cases— S ew 

MOB I o T3 

(4BL.lt Ap 1 
LLI5 3 Calc 673 
I I* TL 4 AIL 63 
LL.R, BAIL 60S 


CKIMINAI, PBOCEDDKE CODES (ACT 
V OF 1898 ACT X OF 1883 ACT X 
OF 1872 ACTS XXV OF 1861 AND 
Vm OF 1889) — e<? n(i ntted 

6 231 (1872 e 489) bs 233 233 


224 225 226 (1872 e 448) a 227 <1873 
a 245) a 223 (1872 s 447) os 220 2S0 
(1872, s 450) bs 231 find 232. 

See Cases cndeb Charge 
8 231 

See Prisoner I lx. It,, 11 Calc, 109 
aa 221 and 222 


See Cbiminai Trespass 

[I L B , 23 Calc • 


See Offence berating to Documents 

pc. I. R. E8C«K 660 

JC W N,412 


See UN&AWm ASSEMBLY 

[L lx XL, 23 Calc„ 376 

b 233 (1872 B 452) 

S„ Csiunui , 2,3 

L lx. B. 14 Calc 136 

US a °?S‘w S 3S 

1CWN 30 

4 C vr N , 666 

233 234 (1872 8 463) and 


8 235 (1872 s 454) 

See Cases rnpeb Joinmb of Charges 
See Cases rrozn SEWTE"?cs~CiriWiATi™ 
Sentences 

a 230 (1872 a 455) 

S«A,n.^0IJJMro; E s20alc m 

See Cmeoff— Eo™ off CaiSM— Sfftcdt 

C.ffffff-rionw ^ k alCsle 0,6 

See Y.x'-r Enos.ce— CorremcTOBf 
“pjaUK 326 33Sn»t. 

Memle c. c , ;Cff.'- S .,f, ! “ ! 

id T o! 1872 srrlic to '"™ ,n tk, 

are doubtful but the ap pJif»tK>n of the u> 
facts is doubtful QCEEX r jAUCE | r 7 N W 137 

230 237(1672 s 466) and 238 


(1872 a 457) 

Set CrtATtOE-MTEIUTtOX os AME^>" 

”"“av£S 



( 1533 ) 


DIGET OF CACF* 


( 1*34 ) 


CBUtrcf AL PROCEDURE CODES (ACT 
V OP 1893 ACT X OP 1882 ACT X 
OP 1872 ACTS XXV OP 1831 AND 
VIH OP I860)— <ro«/m«erf 

233 (1872 b. 457) 

See Co wi cm on 11 Bom. 240 

[12 Bom. 1 

See V kedict of J car— G E*rsaAi, Cases 
[L X. R. 6 Calc. 871 
t-L.Il. 20 Bom. 215 


1 . "3tmor offence Contic- 

<io*i of without formal charge — Penal Code (Act 
JLt.ro/lsrOJ It 365 3CS and 3-6— Criminal 
Procedure Code (1SS2J t 307 —An offence under 
*. SCo of the Penal Code u within the meaning of 
■ 233 of the Criminal Procedure Code a minor 
offence as compared with offence* under es 8G(5 and 
376 of the Penal Code and the High Court in dealing 
with a cate coder ■ 307 of the Criminal Procedure 
Code can convict an accused of the former offence 
without a formal charge haring been framed Per 
Bam erjze J —The words minor effence have 
not been defined by law they are to be taken not in 
any technical sense but in their ordinary tense 
Qcezs Empress r Sitanath JIandal 

[IIi B, 22 Calc 1000 


2. -Penal Code ( Act XLV of 

18C0J it 86$ 403—Cogm once of offence by Court — 
Criminal Procedure Code (1882) t 199 — Enticing 
oi cay married woman — Connction for minor offence 
inhere cadence tt iniujficient for grace offen e — 
The complainant charged the accus d with an offence 
under » 366 of the Penal Code m respect of hit wife 
The Deputy Magistrate convicted the accused of an 
offence under t 498 of the Penal Code and sentenced 
lum to one month s rigorous imprisonment The 
Sessions Judge being of opinion that the Deputy 
Magistrate had no jurisdiction to convict the accused 
tinder a, 498 there being no complaint by the husband 
under s 199 of the Criminal Procedure Code and 
that the offence did not fall under a 233 of the 
Criminal Procedure Code, referred the cose to the 
High Court. Held that such a case is within the 
Intention of* 238 The intention of the law is to pre 
vent Magistrate* inquiring of their own motion into 
case* connected with marriage unless the husband or 
other person authorised moves them to do so But when 
the husband is complainant and bring* his complan t 
under t. 366 a convict under t 498 may propeily 
be had if the evidence be inch as to justify a convic 
tlon for the minor offence and yet insufficient for a 
conviction for the graver on* Jatra Skekk c 
Reazat 6 he eh 1 L.B. 20 Calc. 483 


b 239 

See Bankers I. L It 16 AIL 83 


Set Criminal Proceedings 

P L K 0 AIL 452 
X LB. 20 Calc 537 


See Joinder op Chargee 

p L It 15 Bom. 491 
1 C W N 35 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1831 ACT X 
OF 1873 ACTS XXV OF 1801 AND 
VUI OF I860)— continued 


— s 243 (1873 s 208) 

See Complaint — Dismissal or Coir 

PLAINT— EFFECT OF DIS1H3SAL, 

[23 WB Cf 63 


See Complaint -Dismissal of Com 
plaint— Ground for Dismissal 

[23 VT R Cr 40 

a 244 (1872 83 207 381 1881 69 

fiS 282 200) 

See Complaint— Dismissal op Com 
PLAINT— GROUND FOR DISMISSAL 

[L L R. 6 Mad 100 


See IT itness — Criminal Caves— Exami 
nation of Witnesses —Generally 


[4 Mad Ap 20 
4 B L R Ap., 77 
7 B L R 588 nota 
13 W R Cr 03 


— b 245 (1872 a 221) 

.See Compensation— Criminal Cases — 
To Accused on Dismissal op Com 
plaint 23 W R Cr 12 

P L K 6 Calc 681 
ILK 10 Bom 109 


b 247 (1872 ss 205 212 1801 00 

8 260) 

See Complaint— Dismissal op Com 
plaint— Effect of Dismissal 

[19 W R Cr 62 

23 W R Cr 03 

24 W R Cr 04 

25 W R Cr 03 
4 C W N 340 

See Complaint— Dismissal 
plaint— Ground op Dish*—" • 

[4 Mad. Ap 41 
I L R 5 Mud. 100 
13 C L R 303 
I L R 7 Mad 358 
4 C ‘W N 20 

as 247 253 


Tee Joinder op Charges 

[LL.R 11 Calc 91 
— 8 243 (1872 b 210) 

See Complainant 

[L L. R 2 Bom 053 


See Complaint— Petit al op Complaint 
P L. R 22 Bom 711 
See Coaiplaint — Withdrawal op Com 
ilaint and Obligation op Ragis 
TEATS TO BEAR IT 

[4 B L.R.R B 41 
L L. It, 5 Mad. 378 
L li R 13 Bom 000 



{ 1831 ) 


DIGEST OP CASEs 


( 1033 ) 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1898 ACT X OP 1882 ACT X 
OI 1872 ACTS XXV OP 1861 ATCD 
VILL OP 1809 )— con(iR««? 

See Witness— Criminal Cases— -Exaui 
nation or Witnesses -Cross Examin 
ATion 1017 R Cr 63 

See \\ itness— Criminal Cases— S tm 
honing Witnesses 

[ 4 B 1 B Ap , 1 
23 vr R Cr 9 
LIS. S AIL 302 
I Ii H 4 Mad 329 

— 209 (1872 s 195 Presidency 

Magistrate a Act 1877 s 87 ) 

See Discharge op Accused 

Cl L.K. 6 All 101 

7 ee Examination op Accused Person 

[I L R 23 Mad. 630 
St Magistrate Jurisdiction or —C om 
mitment to Sessions Court 

[I D R. 6 All 101 
Dli.R. 11 Bom 372 
See Malicious Prosecution 

[LL H 6 Bom 370 
See V itnpss— Criminal Cases— rxAMDr 
ATION OP It ITVESSES - GENERALLY 

£L I* R., 5 Calc 121 4 CLE .305 
s 210 


See Magistrate Jurisdiction up— Com 
mitment to Sessions Court 

I1LB 11 Bom 372 
See Witness— Criminal Cases— Exam 
ination Op Witnesses— Cross exam 
INation L Ii B. 21 Calc , 642 

83 210 211 (1872 os 199 200 

1801 09 e 227) 

See Witness— Criminal Cases— Sum 

MONIN G W ITNESSE8 

[4B Ii B Ap 1 
LLR ID All 602 

as 210 212 

v ee V . itaes —Criminal Cases— Exam 
ination up Witnesses— Generally 

[I L. R 18 AIL 380 

— eg 214 216 (1872 a 107). 

See Cases under Commitment 

210 (1872 a 350 2801 60 

« 228) 

*' ,e MACiSTr*TE trnisDicnoN 07 — Spp 
cia 1 Acts — \\ itn ls 9 C Mad. Ap 9 
'•* " iTNiss— C timixal Cases— sum 

MOXINO WlTNES ES 

[4B Ii.lt. Ap 1 
LL B 3 Calc 673 
I Ii- IE, 4 All 63 
lUR SAIL 60S 


CRIMINAL, PROCEDURE CODES (ACT' 
V OP 1898 ACT X OP 1882 ACT X 
Or 1872 ACTS XXV OP 1861 AND 
Vm OP 18Q9)— co»(iR«<i 

— 8 221 (1872 b 430 ) 8 S 222 223 

224 225 226 (1872 s 446 ) b 237 (1672 
B 245 ) b 223 (1872 s 447 ) S 3 220 2 S 0 
(1873 s 450 ) 83 231 and 232 . 

See Cases under Charge 
s 221 

See Prisoner 1 L H* U Calc, 100 
— bs 221 and 232 

See Criminal Trespass - 

[I Zj R 23 Ca)e S91 


See Opfesce splatino TO pocrsiETTJ 

rr r, R. ZdCftle 560 
1 3C WN.413 


SeeUNLAWTUL Assembly 

[1 I. R-, 22 Calc* 370 


— a 233 (1872 B 452) 

* tC “"““ P *SlT’l2Mad 273 

'iLSMO.lc 123 

4c w N.eea 

B a 233 234 0873 fl 463) and 

b 235 (1872 B 464) 

See Cases under Joinder ot Charges 
Se Cases under Sentence- C nrriATi« 
Sentences 

230 (1B72 B 455) 

See Autbeeois AcqW r ^ ^ Cale< 377 

See Charge-Form oe ChasGR-Special 
CASES-PIGTING^ R 21 CalC 035 
See False Fitdence— Contradictoeu 
Statements^ ^ 324 335 note 


Act X of 1872 spi-tu* to m W ". . h n,w to U>« 

arc doubtful but Ibe application of tb« 

facts as doubtful. QCUl c w 157 

— 5 f 230 237(1872,*. 450) and 338 
(1872 s 457) , 

See Charge- Iteration o« As 
MENTOR CHARGE ^ B MU 066 

■y r 1 > 8 TtoOM. 2WJ 

I. Is It 23 Cain S03 3 C.W •» 



( IMS ) 


»IGF<T OF CAST's 


( I Q 3l > 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1899 ACT X OP 1882 ACT X 
OP 1873 ACTS XXV OP 1831 -AND 
VXH OF 1808)— eonfmutd 

8.333(1872 b 457) 

See Conviction 11 Rom 24.0 

[13 Bom. 1 

Set Verdict of J cry — General Cases 
[ILE S Calo, 871 
2.1a R. 20 Bom. 215 

L "Jfi nor offence Conn ■- 

t cm of tntloul formal charge— renal Cede (Act 
2iP of 1SOOJ ft 3l/5 3o6 and 376 — Criminal 
Procedure Code (1SS3) $ 3 07 — An offence under 
*, 3Co of the l’en*l Code u within the meaning of 
*. 233 ol the Cfuwnai Procedure Code a minor 
offence si compared with offence* under es 8UJ and 
3"6 of the Penal Code and the Hi-h Court in dealing 
frith a ease under * 307 of tho Criminal Procedure 
Code can convict an accused of the former offence 
Without a formal charge having been framed Per 
Uanebjee J —The words minor cffcnco hove 
not been defined by Lw » they are to be taVtn not in 
nny technical sense hnt in thor orJmary sense 
Qcees Empress c SctaxatiI Manual 

[LI R. 22 Calc 1009 

2 . Penal Code fAel SLV of 

1660) et 366 493— Cognizance of offence ly Court— 
Criminal Procedure Code (IS 82) i 199 — Ent cuty 
aicay married tcoman—Contietion for mi nor offence 
cohere eeidence tt inefficient for grace offence — 
The complainant charged the accused with an offence 
under t 36(5 of the Penal Code in respect of his wife 
Ihc Deputy Magistrate convicted tho accused ot an 
offence under s 498 of the Penal Code and sentenced 
him to one month s rigorous imp isonment Tbc 
Sessions Judge being of opinion that the Deputy 
Magistrate had no jurisdiction to convict the accused 
under s. 498 there being no complaint by the husband 
under s 199 of the Criminal lroecdure Code and 
that the offence did not fall under s 238 d£ the 
Criminal Procedure Code referred the case to the 
High Court. H eld that such a case ia within the 
intention of s 238 The intention of the law is to pre 
vent Magistrates inquiring of their own motion into 
cases connected with marriage unless the husband or 
other person authorized moves them to do so But when 
the. husband v& complainant and brings his complaint 
under #. 366 a conviction under s 498 may properly 
be had if the evidence be such as to justify a convic 
tioa for the mmor offence and yet i sufficient for a 
conviction for the graver one Jatra Srbkh t 
Ebazat Bum 1. 1*. It , 2 d Calc 483 


See Criminal Proceedings 

[I Ii R 9 All. 452 
I IhR. 20 Calc. 537 
See Joinder of Charges 

P 1 B IB Doha, 491 
1CWN 36 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1308 ACT X OF 1882 ACT X 
OP 1873 ACTS XXV OP 1801 AND 
VUI OP 1800) — eonliRiifr? 

S 243 (1872 B 208) 

See COMPLAINT— DISMISSAL OV Coal 
n aixt— Effect of Dismissal. 

[23 Vf R. Cr 63 
See Complaint -Dismissal op Com 
PLAINT— Q BOUND FOR DISMISSAL 

[23 W R Cr 40 

s 244 (1872 s9 207 301 1801 09 

B8 202 200) 

Bee CoKPLiivT— D ismissal of Com 
plaint— 0 round for Dismissal 

(T L R 6 Mad 100 
She lVrrs'ESS— C rimiw in Caves — E x ami 
nation of Witnesses— Generally 

[4 Mad Ap 29 
4 B L R Ap 77 
7 B L R, 568 nota 
13 W R Cr 63 

e 245 (1872 s 221) 

Sec Compensation— Criminal Cases — 
To Accused on Dismissal of Com 
plaint 22 W R Cr 12 

[I L R 0 Calc 681 
I Xi R. 10 Bom 1B0 


b 247 (1872 83 205 212 1801 09 

8 259) 

See Complaint— Dismissal of Com 
riAiNT— F pfect op Dismissal. 

[19 WR Cr 62 

23 W R Cr 03 

24 TV Ih Cr 64 
25WE Cr 83 

4 C W N 340 
See Complaint— Dismis al of Com 
blunt- Ground of Dismissal 

[4 Mad. Ap 41 
I Ii R 5 Mad 100 
13C L a 303 
HE.7 Mad 358 
4 C "W N 28 

as 247 253 

See Joinder of Charges 

[U R 11 Calc 91 


— s 248 (1872 B 210) 

See COMPLAINANT 

[L L. IC, 2 Bom 653 


See Complaint— Pevtval of Comflaist 
[LL R 22 Bom 711 
See Complaint — Withdrawal of Com 
plaint and Obligation of JIaois 
PRATE TO BEAR IT 

[4 B L.H,I B 41 
thR 5 Mad 378 
lb R 13 Bom 000 


< 193.) > 


DIGEST OF OASES 


CRIMINAL PROCEDURE CODES (ACT 
V OR 1898 ACT X OP 1882 ACT X 
OP 1872 ACTS XXV OP 1861 AND 
VOT OF 1869)— continued 

See Compounding Offence 

(ILE.10 Calc., 551 

— 8 350 (1872 s 209 , 1861 69, 

% 270) 

See Cases under Compensation — C onn 
NAt Cases— T o Accused os Dismissal 
OB Comflaint 


See Complaint— Revival of Cost 
flairt LL R 1 Bom. 04 

See Cases under Discharge or Ac 
COSED 

See MAGISTRATE JURISDICTION OP— 

Commitment to Sej rovg Coxrrr 

[LX*.H. 21 AIL, 235 
See 3IAOISTBATE J tmrsmcrto v of — 
Powers of Magistrates 

P LE 10 Calc 67 

« 254 (1872 s 216. 183109 

B 250) 

See Cases under Disc barge of tc 

COSED 


CRIMIN' AI* PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OP 1872 ACTS XXV OP 1881 AND 
VTEX OP I860)— cont »n«e<f 


(1872 b 220)— Cosmc/io# or 

neqsilfal—Masutra'e Totcer* of — Although the 
explanation to b 220 provides that if a charge j* 
drawu up the prisoner must be either convicted or 
acquired it does not require that the conviction i or 
acquittal Bhoutd be by the Magistrate who drew the 
charge Empress » Kudeutooixae _ 

p.1. R. SCalo, 485 aCXtB*3 


See Compiaist— Dismissal of Coe 
plaint— Power of and Pbelisiina 
EIES TO DISMISSAL. 

ta b i, n s n , 15 


See Complaint— Withdrawal of Com 

PLAINT AND OBLIGATION OF MAQIS 
IRATE TO ITEAE TT 

14 S X. R,F B 41 

sa 253 259 (1872,0 215, 1891 69, 

a 250) 

See Complaint— Dzsmissial OF Coir 
FI ANT —P OWEtt OP AND PRELIMINARIES 

to Dismissal 8 Mad Ap 5 

[I. I*. R. 3 Calc. 889 
1 L R. 2 All , 447 
II A 4 Mad, 329 
23 W R. Cr 9 


a 259 0872 s 216 eipl 1) 

See COMPOUNDING OffeNlE 

JX I* R , 10 Calc„ Col 

b 26 0 (1872 b 222) 

See Bence of Magistrate^ ^ ^ u 

See Cattle Trespass Act « «*> _ 

[I Xj R* 23 Calc* 249 


See Chimin it Proceeding* 

ri Jj R- 19 Mac!., 2o9 
R. 22 Mad, 459 


See Magistrate Jurisdiction of— 




See Magistrate JnuJicnof «- 

™ - ?Z%Tc.Z‘S°7 

See Cases undeb Summabt Trial’ 


See Magistrate Jurisdiction or— 
Commitment to Sessions Court 

p. I.. R. 24 Calc 429 
I C W N„ 414 


255 (1973 b 217) a 250 (1872 

« 218) and s 257 (1872 b 362) 


S, ‘ COXTLAINT— DlJMISJAI OF COM 
,uwt terror or DrmtssAL. 

tfiCL.Il 35 


8 201 

S„ E*-.« or Moi , M3 

B 232 (1873 « 23°1 

13 i Al), 01 

S,. s I 3i«w-SoutM^£g^" K1 

1 s 203 (1873 B 227) cl (W— 

I.ccrJ.»« ««*»«• /«• (Jj'S ‘ l 2-7 

S, 3 h Court c r<w«»J— ™*T? '.mougb • 
of the Crimmal . ay e „dcn« he 

Mag^trateUt^req^J^* 1 * eviction 

*obM »n rcWmg hia rea^ni I may 

itate them r> that the matetuJ* Iwfew 

judge whether there w "0 ^Vbew they were net 

ifaa tompportthecoBTWrtB wtmin j !c . 

BMA tt- Hlgl < “ 5MT1 ,£n<* C7 

tied and* In tU* p.*.** Sixou 

Paeiab SrNOB. Empress r ^ ^ OOala 670 

- 

— Vasutrate *•**}."*£! ^the Crf/of Crh#t»»* 

Procedure (Art T of 18$ ^1*. ,t»l« them #* 

Inc hi* rtawu foe a corl,,d r“, j'j . «a*th* 

there were eufficiml arterial* 



( 1937 ) 


D10EST or cases 


( 1933 ) 


CRIMINAL PROCEDURE CODES (ACT 
V OF 18 98 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
VXU OF 1889) ccm ft emed. 
the conriCtlTO. Enprtttr ranjai StnyS JET* 
<5 Calc-, S~9 followed. Queen Empress r Shid- 
oin)i ItZkB. 18 Dom^ 07 

T-urr Mohan Saha r Chcvdeb Mohan Rot 

[3 C W N, 281 

3. ...- - Tfaiont for f ndtnq of 

ifayutrate la cate of cpunrfion to le recorded — 
CVim.nal Srored.rc Code (Act J of IS 73; / 227 
*1 (h ) — A Msprtrate in case* where no appeal 
lift is bound to record a brief statement of his res 
*ins for ccimcltng an accused Is THE MATTES Ot 
the rrrrnos oe liAPOiNATH Shaiia. Euthess r 
Laloinatu Siiaiia L la XL, 8 Calc, 105 

4. ■■ - — Summary trial — t sum 

miry tnal -antler *. 227 Criminal Procedure Code- 
being vfttended to aypK only to short and simple 
casta, where little evidence is needed, — Held that 
the proceedings of a Magistrate thereunder covering 
more than 130 page* and occupying seven days were 
an ahu*0 of the law Held also that a land fde 
claim of title deprives a Magistrate of jurisdiction to 
deal with a criminal charge in a summary way 
ISSUE CEUKDER MCNDLK C RoEIM ShEIKIT 

£25 W IL Cr, 85 

5 ■ Case t« to\ie\ appeal 

Itet — Where a Magistrate of the first class passes 
a sentence of Iropnaonment and fine his order is ap 
pealsbU’ Re cannot therefore In such a case make 
up his record m the manner described by t. 227 
of the Code of Criminal Procedure In the uattek 
«p Sees Mahomed 2C.Xj.IL 611 

Q Record of re at one for con- 

vieftoa —Although generally It la not necessary la 
cases in which no appeal lies for a Magistrate to re- 
cord the reason* for passing his judgment, yet under 
■cl (A) of a 227 of the Code of Criminal Proce- 
dure In case of conviction he ought to enter ia the 
register to be kept under that section a brief state 
ment of the reasons for such conviction but an 
omission to di so may under some circumstances be 
remedied at a subsequent time Ih thb matter op 
Dqwdat Sjbge 8C I E 278 

b 204(1872 a 228) 

See Revision— Ceiminal Cases— J ims 
jctnt Defects in 

[I LE 1 AIL 680 

— — Record of ernfence s» 

appealallt catet , — Under Act X of 1872 s 228 
Magistrates are not bound to record the substance of 
every separate deposition hnt to state generally 
what is the substance of the witnesses evidence 
Xbistooeose Den c Ckaibman op Mcnicitai, 
COMMJSSIONEBS O P S PE EBBS OP CALCUTTA 

£25 W R Cr 6 

207 (Act X of 1876, s. 82) 

See J ubt — JtiET under High Cocbt s 
Criminal Procedure 

[I LB. 1 Bom. 232 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1 873 ACTS XXV OF 1801 AND 
VIII OF 1809) — con turned 

208 (1872 B 232). 

See Assessors 

[L L. IL 15 Bom. 614 
LL.IL IS AIL 837 
See Caracul Pbocektinos 

FLL.IL, 15 AIL, 138 
See Insanitt 10 B L IL, Ap 10 

289 (1872 8 233). 

See Juet— Jcbt rr Sessions Cases 

[24 W IL Cr 18 
4CLR 405 
I L.IL 23 Mad. 632 
See V KiiDiCT op Jury — Power to inter 
PEBE WITH \ EBDICTS. 

CLL.R 9 Mad 42 

270 (1872 b. 236, 1881 09 

a 360) 

See Court actant 6 Bom , Cr 85 
See Counsel 11 Bom, 102 

s 272 prov (1872 B 285) 

See Assessors 22 W IL Cr 34 
[L L. B., 16 Bom. 614 

b 273 

See Penal Cole b 372 

ILL.IL 21 Calc., 07 

(Act X of 1876 b. 14) 

—Ordnary or»yij«jl criminal janeliclton — Ap 
plcatiras under » 14 of Act X of 187o Criminal 
1 rocedare Code 1S82 s 273 should bo disposed of 
by the Ui B h Court in the exercise of its ordinary 
original criminal jurisdiction IN the mattes op 
the TETIlIQN Op Charoo CnUNDEE MUUIOK 
CdabOo Chunder Mflxicz t Empbess 

[L L. IL, 9 Cala 367 

B8 274, 278 (ActX of 1876 B 83 ) 

See Just— Jury under High Coubtb 
Criminal Pbocsdube 

[IL.IL 1 Bom, 482 

8 278 (1872 b 244 1801 eg 

s 844) 

See JuBT— JuBT IV SESSIONS CASES 

[16W R Cr 00 

89 284 285 

See Assessors 

[LLP 15 Bom , 614 . 
UK 18 Alt 337 
L la IL, 21 AIL 108 

8 287 (1872 8 248 1881 00 

9 360) 

See Evidence — Criminal Cases— Exam 
ination and Statements op Accused 
[14 W IL Cr, lo 
15WR Cr „83 
ILK. 15 Mad, 352 



{ 1939 ) 


DIGEST OF C4SFS 


CMMlNAXi PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XX7 OF 1801 AND 
vm OF I860)— ronfwaecf 

See Bxvisiok— Cbhictal Cases— Eti 
DE'VCB AND WITNESSES 

[3BLR.A Cr 60 

& 288 (1872, s 249) 

See CoirPESSlOS— C ohTEBSIONS STTBSE 
QUEKTLT SET&ACTED 

[I L R , 12 Mad 123 
I LE.27 Calc 205 4 C VT N 120 
See Evidence Chiminad Cases— Defo 
S inosa X. Xj R., 12 Mad. 123 
p I/B 23 Calc, 301 
See faESSIONS Jcdoe JtmtSDirXION OP 

p J.B 15 Mad 353 
See Witness— Cbij-inax Cases— Exam 

JNATION OP WlXVZSSES— OEYNEAZtr 

(LTi.R,7 AIL, 882 
See Witness— C nnlisiL Cases— Exam 
INATION OP Vithesses— Cboss Exam 
ination I Ii R., 21 Calc , 642 

1 Deposition taken before 

Magistrate~EcideHce before Sessions Judge — 
Discretion of Sessions Judge —The pnrp se of a 249 
of Hie Code of Criminal Procedure n amended by 
« 20 of Act XI of 1874 is to make depositions given 
before Magistrates in the preliminary inquiry en 
denee m the trial before the Court of Sessi n only 
when the Sessions Judge determines in the exercise 
of hi* discretion that they aTc to be used in this way 
But tho exercuo of this discretion considering it as a 
matter of fact or law,- is open to review by the Ap 
peliate Court Pe<j t Abjun Mvqha 

[II Bom 281 

2 — Former deposition of unt 

nest — Evidence Act s 60 — The confession of a wit 
ness in the shape of a former deposition can be used 
oaeildeuce against a prisoner only on the condition 
prescribed by s 249 Criminal Procedure Code 1872 
— that is it must have been duly taken by the com 
nutting officer in the presence of the person against 
whom it is to be used. The certificate of the Magis 
tints appended to *uch confession in order to afford 
J>mmi facte evidence under s, SO of the Evitence 
Act ox tho circumstances mentioned in it relative 
to tho taking ot the statement ought to give the 
factj necessary to render tho deposition admissible 
under #. 249 Queen e JiCSSrSTOniv 

[31 "W JL Cr.B 


3 • - ■ ■» — . D/pot tiont taken before 

’Magistrate — A Court ot Swjion {< not at liberty 
under Act X of 1872 s . 2 tO to ground Its judgment 
on the depositions taken by the Magistrate without 
taking the examinations of the witnesses afresh 
Qnari r Majoucn Tor 24 TV R. Cr 11 


^ ~ TT ifnesset before comm I 

ting 21 ogytrate — On the trial of a prisoner fer thi 
murder of hi. wife and child the witnesses for tl i 
pivsecu ika> pave evidence routrad cling the eviJeoci 


CRIMINAIi PROCEDURE CODES (AC? 
V OF 3893 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VUI OF I860)— continued 
given by them before tbe committing Magistrate tsA 
the Sessions Judge purporting to net under I Zw 
Act X of 1872 discarded the evidence taken before 
himself and grounded bis judgment on the evidence 
given before the Magistrate and on this evident 

convicted the prisoner nnd sentenced him to d eath. Va 

appeal by thepnsoner — IT Id that a 249 didnotw 
rant such a course of proceeding That section mrrelj 
authorizes the Court to taken particular 
made by a witness before the Magistrate as the t«e 
statement notwithstanding that it is denied ora rat 
ment inconsistent with it vras made by the 
before the Judge only if the J udge should sw ttotlh 
original statement was wortbv of belief 
mean that the Court should discard whcMjth • ' “ 
mony of witnesses before it and have «*«««*»*£ 
testimony of the same persons given before law* 
officer Queen v Amanotxa r ,n 

[12 B D R., Ap J5 2IWR. Ce,w 
See Queen Empeess v Ca lc 295 

6 —Use in Sessions Court of m 

dence taken before the committing *«Wy fcf 
Although under certain circumstances » B g 

sion may use evidence given before tl it c rawl W 
Magistrate as if it bad been givtnbef re .tself it 
proper for a Court of Session to base s .con £, nc( , c l 

SK5S S fjtf 

v DM S«»«. J D n 7 Ml « ,u 

Queen Emveess r Jeochi bb,B«4 

e rVt s .:Z"At'S^i 

to evidence taken before the Mag exercising 
Judges should act with great cautio CoJcof Cfinll 
the discretion given to them by » ** b - a wit 

ml Procedure in admitting evidence pvcu^ |( r 

ness before the committing augwwau „ n j r 

Sessions trial tbe Sessions 3 "A- 6 * u eTII j n ce 
a 2SS Code of Criminal Procedure si ac tlw 

wit W any inquiry as to : » tbAMagutat* WM 
witness that her rti'emrat before Ibo ms- w /,/y 
made under pressure and threat by t po , j rf 
that the District Judge ** 1 Xtgu . 

lianee on the cvidince ** K ,VCI \k^ n , tetter di*- 
trate and that he would hare '^wo* * b 
crctiou if he ha 1 first pr«««~ 

ing tho police officer as to the restrain . *„ ^re 
under which the statement W r tt)e 

been mad A witness was n lrtl Ur statement* 

nous Co ivt with regard to tho P* Ma_i»trtfe * n d 
made by him before th. committing «*. 

he did lot repeat those foment, before^ # f ^,j 
nous Court Jlcid tfcwS y tlJC# ou J-r 

not projwrly admit micbstat went l , w.t««* 

s 2s8 Criminal rrocedorct>'< » , h , j , -wn 
seas examined in the Sessions Court » , (l i, 

no disposition In any way to , t 01 , if.cMtcsl* 
ment he bad made before the committing 



( ) 


DIGEST or CASES 


( 1012 ) 


CHIMIN A I. PROCEDURE CODES (ACT 
V OF 1893 ACT X. OF 1832 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
Vin OF 1809) -ton *ed 


the adminum of that drpf» tiro bT * c e» i^n* Jn b.e 
ccilrr *. 288 Code of Cnmiml Pr*<efdiirp mi itnprr 
per Qtlttn X Anoualla 1- I) I I ip 15 21 
II J Cf 4 0 >n<i Q era I nprtn x IX m Si»Am 
I L. E„ m All tf* f thwei \Hfl» a medical 

«-ff CCT pare *vid r.ce brf re the (nnsuttinK Hi"u 
Irate and it vaa not certified that tlie end mcc *»• 
piv«i in presence of the accused — Jit Id tliat the 
admission of such evidence by the »Jo<b.c under 

a. £$$ Code of Criminal Procedure "■»> »1*> improper 
11") ere the polioe liad kept a witness under tarred 
lance f » four da) • an 1 the ^c**i ns J Q I f con»i Icrcd 
that they were juatifl'd coder the firrcms 4 snecs of 
the caw — Jle Id that there i* no warrant in law f ir the 
j lice to leep the ml non coder tneh restraint and 
that tUtemcr t* to obtained can hardly he regunh. l at 
\ tlnntary IIUBUCI Lal r EvfBt j 

[4 C W N„ 49 


7 . ■ ■ - Prertoir* statement to 

committing Magistrate retracted • * Seniors Court 
— Use of sac\ statement ly Sessions Coart a/ sat 
slant re evidence* — Where a witnfM who 1 aa made* 
statement before the committing Magistrate anbac 
quently reailea frem that statement In the O nrt of 
Sfaiion the statement madcbefire the committing 
Magistrate can be used under a 2 a 8 of the Code of 
Crum cal Procedure to centred ct the witness bnt 
the- use of aoch statement a* anbatantial evfihnce of 
the facta alleged by the witno** «n the prnr occasion 
la frac ht with the gravest peril and eonlt never 
have been the intention of the Legislature Queer 
Eitpbi s V Nibmai. Dia IL.B 22 All 445 


8 * ^inmiiiWy o/eriirere 

■^Statement of approver made lefort committing 
Magistrate and aftertcafds retracted an the Court 
of Session — Fardon an tendered bv « Magistrate 
to one of aeveral peraona who were being tried before 
him for daeoity The pardon wag accepted, and 
the peraon to whom it waa tendered made a statement 
aa a witness before the Magistrate The caae having 
been committed to the Court of Session the approver 
Jo that Court totally repudiated hi* atafrmrnt made 
before the Ma D utrate Held that this repudiation 
did not prevent the Ses»ioni Court from consider 
mg the evidence cf the approver under the provisions 
of a 288 of the Code of Criminal Procedure 
Qpwt Enrazsa e SosxjV 

[I. It. E • 21 AIL 176 


criminal procedure codes (Act 

V OF 1809 ACT X OF J8S2 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
vm Of 1800) -con f need 
Vnnwlfil-e cf the facts t*> which they had deposed 
tef re the Magistrate Two cf them dome I haling 
made the statement* rcenrfuj, while the third admit 
tnl the *tatcmenti attributed to him but asserted 
they wen false an \ made nnd r pressure The ‘-rs 
lion* Jud r disbelieving the statement* made In hia 
C< nrt t her nip n under a 219 of tlio Coil of 
Criminal I rocnlore 1S<2 (aa amended by * 20 of the 
Amending Art) n»od the j rrvlous depositions ft* evi 
drtice in the case and mainly upon theao convicted tho 
accus'd of murder and sentenced them to transporta 
tion for life Against this conviction and sentence 
the jntonera aj pealed to the High Court, on the 
gronnd that tlic pro lions deposition* ought not to hare 
been used a* evil nee in the ca»c m the Magistrate 
hail refused to allow thru- 1 leaders to appear ami 
cross-examine the witnesses who malo tho dcposi 
tions. Tho High Court affirmed the conviction* and 
aentence Ir Taf matter op Diuw Mcrdul 

[0CL.31 B3 

b 280 

See Cists rirosn Rioiit o? Petit 

Meaning of words no 

evidence i» eeetion— The woris no evidenre 
in the ireond and third clause* of * 2SD of the Code 
of Criminal Procedure (Act X of 1682) must not be 
read a* meaning no satisfactory trustworthy or 
conclusive cvi l*nce If there is cvidmee the trial 
must go on to its close j when in trial* by jury 
the jury and in ether trials the Jud^p offer con 
tidcrmg tho opinion* of tho assessor* have to find 
on the fucts It i* only in the absence of any 
evidence as to (lie commission of tlie offence by 
tho accused that the Court can record an acquit 
tal without allowing the tnal to go on or obtain 
ing the opinion of the BU essors or that the Court 
ran direct the jury without going into tho defence 
to return a verdict of not polity Queen Empress 
v J/wnno Lal I L T 10 All 114 npproied. 
Queer Eupbess r \ajiram 

[IIi B lfl Bom , 414 


69 289 290 (1872, o 251) 

See CoosaEL H Eom , 102 

See Cbotikai PnoCEKDirrofl 

(I L It. 10 All, 414 
1 L R 23 Calc , 252 


® _ Deposit one in former case 

— Refusal to allow cross examination of witnesses 
— A ]} and C having been charged with murder 
before a Magistrate two vakil* presented their 
vakalntnamaba and applied to be allowed to conduct 
the defence of the accused The Magistrate refused 
permission and after recording the depositions of 
the witnesses committed the accused to take their 
trial before the Session* Court In the Court of 
the Magistrate the only materia) evidence for the 

K aecution was that of three witnesses who on 
3g crammed in the Sessions Court dimed ft U 


See Sessions Judge Power or 

[L D R. 10 AIL, 414 

— * — Trocedure~- Alienee of tmtaesses 

for defence — If an aeenaed has not lua witnesses 
present tlie Judge ahenld nnda s 2 U 1 Cnminal 
Procedure Code if ho sees grounds for proceeding 
fitat call upon l u» for 1 h» defence and then postpone 
the cose Queer* JcujeuddiR 

[23 "W IL Cr 68 

b 290 

■Sec Cages URdeb Rioni or Repit 



( 1°4 3 ) 


DIQF8T OP OASES 


CRIMINAL PROCEDURE CODES {ACT 
V op 1898 ACT X OF 1882 ACT X 
OP 1872 ACTS XXV OP 1801 AND 
VITt OP I860) — continued 

— - — » 291 (1872, b 363, 1801 69 

s 376) 

See Witness— Criminal Casts— Sum 
honing Witnesses 

r23 W IL> Cr 60 
X. L R , 8 All , 608 

— 8, 292 (1872 b 252) 

See Counsel 11 Rom , 102 

See Right or Reply 


See Verdict 0 ? Jury — Foweb to is 

TEBFEBE WITH VERDICTS ' 

P.LE 23 Cole 252 I 


s 297 (1872 s 255 para. 1 

1801-69 a 379) and s 298 


See Cases under Charge to Jurt 

— bb 298 302 

See Verdict of Jury— General Cases 

[EL R., 19 Bom., 735 

— bb 300-303 300 307 <1872 


i 203) 

See Right to begin 

[20 W R Cr 33 

B 303 

See Charge to Jure— Sciutinq rr is 
Seecjau Cases— Rioting 

0.1 A 21 Calc 955 
See \ ERDicrr OR Jure— Geserax Cases 
[I L R. 10 Calc 140 

307 

7ee Magistrate Jurisdiction or — 
Powers or Magistrates 

[I L. R 9 All 420 
See Cases undfb Re mesa to High 
Court— CB nrmz. Cases 
■S ee RetIsion — Cbotinax Cases — Ver 
dict or Jure and Misdirection 

[LL R. 15 Calc 209 
See Verdict or Just— General Cases 
H L R. 10 Calc 140 
See \ ebdtot or J pet — Power to inter 
fere WITH 1 EBDICTS 


CRIMINAL PROCEDURE CODES (A W 
V OP 1898 ACT X OF 1983 f CT X 
OP 1872 ACTS XXV OF 1861 AND 
VKl OP lBQQ}—conUneed 
show that reference to a previous conwetwo ** 
made until the accused had teen conn*tw * 
Babseqnent effence Keisto BtniST M 
Empress 12 C I*. N-, 


See Bepin Dehart Shaw t 


g 332 (1872 b 414, lWW 

e 354) 

See Ateeax in CBnmox Citn~ViW 
nax Procedure Codes ^ ^ Cu 03 

8. 337 a872, «■ 347, 1801-69* 

b 209). ... - 0 

Aee Afpeotess^ EE, 23 Bo® , 


7ee Charge 643 

£ e Cov*EssiOT~C?TmsiQNS *o ■ 
TRATB ZL.K- “ ^ 

See Evidence— CR naaAXCAS«~ jW 

INATJOH AND ST * T ? fI « 810 




I_L.Il. 1° Bont. )90 


See Cases under Pabdox 

8 338 (1672 b 348). 


& 

See ArrBoTEBs Itia.M*”'") 

S«.P»»o» [tI .|l5oC.K> 


s 330(1872 8 349). 

Se, Cases under AtmoW** 

Se» CoNrrssiox-Co’WE« w ^ 50 
TBATE VI AIL 7^ 

Nee Pabdon 1 £v 04 calt 4# 


Nee Verdict or Just— General Cases — sa 340 341 (1872 s IBS)- ,j 

P I* A IO Calc 140 ^Advocate 

See \ ebdtot or J cer— P ower to inter Attobnet 7 Msd ” P »aG 

• sn i&SI ,°!lt ’ 255 pwp 1 “ a S37*A s, «5 

Nee Cases under Assessors * [L L.R* 33 gel 

— . 310 *<*• 

Nee Criminal Proceedings . . jy^t «*i 

______ [13 C L. IL, 110 r , 0Ct . Urf - O wa. conr.rteJ f* foleoJ *> 

ore— Ilrcant-^ r Tr ' alt before jury or attest tr*te of botue-hroilinp of rj } BB jer t&' VT'L 
Yvrt > “ ltl tnala be- cunn.lt tbeft and the we the U | » h ^ 

tore , )o ry or u.ewor. the record ,W4 lawUMy .ion. of . 18G of Art X of 19 * » 


See Cases under Assessobs 

a 310 ' 

See Criminal Proceedings 1 

[13 C L. IL, 110 

7t~p7cordZ rZ Tr,al ‘ Woe* jury or attest 
i M . P"r cm cosrtrtioa, — Iu tml, be- 
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CRIMIN' A I. PROCEDURE CODEB (ACT 
V OF 1808 ACT X OF 18S2 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
7m OF 1809) — cc a tinted 
t it order*. It appeared that O wlnwe under- 
standing was of the m xt hunted clararter *u 
caught *1 night in a bocse with a roe anklet* in hi* | 
jKwanon Ilf wai a I »J of IS or 1C jean of ace 
and had been deaf and dumb ima hi* birth. He \ 
rtortimo* lived with hi* father and ►’tnetlmet by 
fcfRgjn g and there was little drobt that hunger had 
dnrm him to break into (be home. He ha 1 neier 
been in arrest bef re Tlio Court recommended that 
he thrald be made orer to hi* father Qrirv i> 
Gama 7 N \V„ 131 

2. ■ - • ■ . J)tof and dumb person— Abt 

I tg to understand eXarye — In the ca#e of an accused 
peraon whi was duf and dumb the Deputy Mazu 
tnte who tned and convirted him round -red that he 
did net understand the j>n<eedmc« and acc< rrfingly 
referred the ease to the Magwtrite under a I8i of 
the Code of Criminal 1 rocedurc. The Magistrate 
considered that the aecnaed did nndmtand what he 
wa* charged with. Held that llie finding of the 
Magistrate mart prevail and « 18b slid n t apply 
Doomtr Ilex, wax e Attotmtoc* 

[19 W H Cr, 37 

3 , — Deaf and dumb perroa 

Trial e/— The I/i„h Court under the circumstance* 
of thi« cate which came before it under the laat 
eUoie of ■ 18G of the Criminal Procedure Code 1872 
act a aide the conviction of the priaoncr whi waa deaf 
and dumb and directed that he be admonished and 
ifiiehaired. Dwtcojuru Uauhs e Nodes 
Chjjd Ivaitw 4 23 W It. Cr., 35 

4- ■ ■ • Deq/ and dumb person 

Tr al of — The High Court may nndcr * 180 
Lnminal Procedure Code in the trial of a person win 
!* deaf and dumb and who cannot understand the 
proceeding* against him or plead to the charge treat 
the proceeding* a* amounting to a sufficient trial aud 
pa*» icntence upon the pm <ner according to the fact* 
which teem to be fotabhthed in the course and a* the 
result of tho»e proceeding* In this case the Court 
had no doubt that the prisoner * a* guilty bat before 
pawing final order* it gave the prisoner a further 
opportunity of being heard, and accordingly directed 
the magistrate to give him notice Qceen r Bowjca 
H int 22 W H, Cr, 35 

He waa subsequently convicted by the Magistrate 
and this conviction was confirmed by the High 
Court Qomit r Bowk*. 22 W R Cr„ 72 

6 • i ■ — Accused IStanmj of— 

Criminal Procedure Cods ( Act V oflB^SJ s 123— 
Person liable to imprisonment in default of yieiny 
security —The term accused in a 840 of the Code 
of Criminal Procedure apphe* to a person » ho is liable 
under * 123 nf that Cole to imprisonment In default 
of giving eecunty h*efli Lad Jha * QcrzB.v 
Earum X la R 27 Calc 658 

6 - — - • ■ ■ ■ Jteaf and dumb— Amused 

person unable to understand proceed nys in Court 
Commlmist of— Report by Magistrate of such 


CRIMINAL PROCEDURE CODES f ACT 
V OF 1803 ACT X OF 1891 ACT X 
OF 1872 ACTS XXV OF 1601 AND 
Vin OF 18C0)-ro»f...erf 
proceeding* to 21 gi Court— Tower *f Zhok Court 
to pass fail orders on sud report — O rrtticn of 
Jhyk Court to order Sessions trial to be letd— 
Code of Criminal Procedure (Art I of >g) 
ss 311 and 171 — Penal Code (\Ll o fl*C0J » \tg 
—An accwvl per»in who had been f,,r wme tim* 
confined In a lunatic aiylutn ru tried and tnamitted 
to the Seasfcma by a Deputy Magistrate on » t w_ 
of murder The accused waa deaf and dumb an 1 
could not be made to understand tba pr-ccnluiga 
wbicli hail been Ulen On the proceeding* bebe 
forwarded to the High Curt under a. 5J1 of Ui* 
Code of Utwinat Procedure It wi» held that the taw 
dje* not rontemphto that the ‘Wm* trial *WL! 
neecasavdy UVe place That it i, d^errt*^^, 
the High Court on a commitment made to order tJm 
Session* Inal to be held and the High Conrt must 
consi ler wh(ther any benefit wou/d be like!* t« 
vewilt especially to tlie accused by such trul tl* 
High Conrt in this rase having *om<. to the 
tion Oust no benefit would be likely to rrnlt u tU 
•ecdKd by bi* bung tned by (he Court of bo*,, 1 / 
found that the acmued waa guilty r f the allc^ i 
mnrder but that ho was by reason of unroundne^ 
miod not r (sponsible for hi* action anil dim-twi it„. 
to be kept in the district jail to await the D rd«-7«r 
Oiu»E»r.m, »«,» wr."' 
II X*. IL 27Calc, 3aa 
40 w K.,ra 

-ie5TS’. ESI, 0873 " 103 «* »«o. 

See CovrEsstojf— Coxrrg a io«c3 yo ,, 

»«*« X.L.K. 

See Covrrssioir— Contebsiosb gCT .,_ 
QrEjrriiT eetkactbd 

P- L. IL, lo Had. 205 

See Evidence— C aiM!«t*L 

AM INATlOK AWD op *f r 

««!> t L It 10K,S £s 

[VI. JL, 20c.lt 40 

See EXAMINATrOW OE AcCCSBD 

I L R. Q Gala 98 ecfcihjg 

See kAXSE LVlDEMCE— CgNEOAZtr * 

[I E.R, 19 All ,200 

See PrwiE Code a 183 

PL.R l2AT«d,4 51 

See WiTSESS— CBUaSAt T>. t . 

competent on >or to be t\ mt * 0 ’ 

sw 16 Boa 60, 

I B.B 20 All, 4^ 

1* ————— Fc<mit»af on of 
bj Judy*~S’ature of examinaf.on —It U »«*r 
on the part of a Judge when e S amimn c a 
uodcr • 313 of the Criminal Procedure CS™"* 
trees eiamme huu The cnly question* wb«b ^ 
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DIGEST OP CASES 


( IMS ) 


CRIUIN Al> PROCEDURE CODES (ACT 
V OP 1898 ACT X OF 1882 ACT X 
OF 1873 ACTS XXV OF 1861 AND 
vm OP 1808)— continued 
permissible are such as will enable the prisoner to 
explain any circumstances appearing m the evidence 
against him, HcttB-Y Ciutek Chuck eebu tty T 
Emeeess HR 10 Calc 140 

3 - - — • — 1 — Meaning of 'accused* 

By the word accused ms 3t2 of the Code of 
Criminal Procedure (Act X of 18S2) is meant a 
person over whom the Magistrate or other Court is 
exercising jurisdiction Qubes EJirBES3 r Moya 
Puna, I. D. It, 16 Bom , 601 

Juoii. Siiran t> Queev Eittbess 

[L L. It 23 Calc, 493 


QrEEX EisPSEsa r Mptabaddi Lai 

[U R , 21 All , 107 

3 — J’xav.vifl.ni'iC.n of otcttsrd 

pert on— Power of Magistrate to Question the 
accused — Where n Magistrate before e> idmce taken 
f<r the prosecution put questions to the accused of 
the nature of a cross examination such procedure 
n as illegal as it could not bo said that the quest om 
were put for the purpose of enabling the accused 
to explain any circumstances appearing against him 
in the evidence within the meaning of a 312 of the 
Code of Criminal Procedure Qvp.es Empsess r 
Hawthobys I L R 13 All 345 


4 — Sessions trial — Accused 

persons Examination of ■— Questions put by theConrt 
to an accused person under the provisions of s. 342 of 
the Code of Criminal 1 roecduro 1882 must be strictly 
limited to the purpose described in that section i e 
of enablmg the accused to explain any circumstances 
appearing in the evidence against him The evidence 
referred to in that section is the evidence already given 
at the trial at the time when the Court puts question* 
to the accused. Queen Ehpbess e Haboobjnb 
Siyoii ILR.14 AIL 243 


- Winces — Accused p r 


calling at witnesses persons charged with him and 
awaiting a separate trial for lame offence — Ac! dence 
Act (I of 1V72J s 132 — The accused D a European 
British subject was charged together with others who 
were natives of India under ss 381 3So anil 3S9 of 
the Penal Code (Act XL\ of 1EG0) with conspiring 
to commit extortion. D claimed to bo tried by a 
nuxid lory Under s. 4 U 0 of the Criminal Procedure 
C«le (Act \ of ISJS) The other accused who were 
natives tf India then claim o 1 ti be tned separately 
an ter * 4o2 The trial of D then proceeded and at 
the cl so of the case for the pmsccntinu he prop *ed 
to cat! as hit witnesses the persons who had been 
< Large! with Mm and who were awaiting their tna! 
71 } obj ct 1 to be called. Held that te was 
till'd ti rail thm as witnesses and to examine 
tl m n wth TI e w nls the arcus d in el 4 
i Bf t the ( i itninsl Procedure C«de ( let 1 
- .!? |1 '* n,r * n the aecuw lib n un ler tml an 1 on !cr 
n by the ( mrt Qcers 4 «M«1 r 
L L. 1L, 23 Sons 213 


Pra*vi 


ORnrarAi procedure cores (act 

V OF 1898 ACT X OF 1882 ACT X 
OF 1672 ACTS XXV OF 1801 AND 
TUI OF 1808) — continued 
6 ■ — - - ■ - - ■ Statement of accused under 

that section — Misdirection — A gap in. the evident 
for the prosecution cannot be filled up by any swjt* 
roent made by the accused in Ins examination nnacr 
s 343 of the Criminal Procedure Code It « ‘ 
misdirection to ask the jury to consider a document, 
purporting to be proved by such a statement “ 
evidence against the accused. IH9ASTA KYYi 
Ohattai » Qttebv Empress I.D.R., 26 Calc 40 

B 343 (1872 b 344) 

See CovrEssrov— C oypessKW w SW" 
reATB UR SAIL 203 

b 344 para 1(1872 e 219,1801 


) 253) 

See CsmiNAi pnocEEmsds ,, 

[I1E lSKadnSTa 

See TVitvesS— C sniiiAi. C«ES-S™ 

Ap „ 
*■ 7 R D. R 604 

2U W, 148 303 
104, 1801-00 


• (1872 


‘ “**»»*» Vivr&MK 
" A 8 bS C oS,”> 

— (Presidency Kae^sU* t<,, 

Act 1877 b 124) 

As CoMFiam— D ossal or to« 
623 

B 346 (1872 s 168) 

See Cases tjnpek CoMrotrKP!’' 0 
Oeeeyce 

221 180 1-39 


. B 347 (1672 


8 250) 

See CnAKOE— A eteeatiOy or lM ’ ! ’ 

w Ed.lB10 3V 

^rfr'l'e’Z 

lowers o/S 221 of the Criminal 
ecu drs ru ap to stop f urt her P 

iss‘?zz* = 

ee 347 340 (1873 « 40 P 31 ’** 1 

2 and 3 180100 8 -77j 

See MAfl ISIBATS J V * I • ® * C 1 ‘ 
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DIGEST OF CASF9 


( 1950 ) 


CRIMINAL. PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
vm OF 18 6&)~eoninvd 

See Cases m>EB Magistrate Juris 

DICTION OF — 1 EFEBEMTE BT OTHER 
MAGISTRATES 


See Magistrate Jurisdiction or— 
CoiairrwEvr to Sessions Court 

[IIi R 14 Calc 385 
LIB 4 Bom 240 
See Pais over 7 Bom , Cr 31 

[7 W R Cr 38 


8 350 0872 b 328) 

See Bench of Magistrates 

[LIE 20 Calc 870 
I It R. 18 Mad 394 
I D R 23 Calc 164 
ILE 21 Mad. 240 


See Sessions Judge Jurisdiction of 
[23 W R. Cr 59 
I L R 3 Mad. 112 


See IPitness — Criminal Cases— Sum 
moving )\itnh ses 

[LL R,26 Calc 863 


1. _ — * Mag tlraie deciding ease 

oh etideit e ta*en ly hn predecessor— Case under 
t 530 Criminal Procedure Code 1872 — In a case 
under * i30 Code of Criminal Procedure, the High 
Court set Midi tlie proceedings of a Deputy Magis 
trate who on succeeding his predecessor who had 
gone into the case instead of recalling the witnesses 
de novo and examining them himself decided the 
question of possession on the evidence which had 
been taken by Lis predecessor Ocbij Churn S>en 
r Kali Nath Da-3 Biswas 23 W R Cr 62 

2 Evidence heard, by one 

Magistrate and cast decided by another— lrregu 
larity not prejudicing accused — Iu two cases 
la one of which the evidence was taken entirely by 
.one Deputy Magistrate whilst the d ciaion was 
passed by another and in the other of which 
although the Deputy Magistrate who decided the 
case heard part of the evidence lie decided it on the 
same grounds as the first case the High Court 
declined to interfere because the accused was not 
said to have been prejudiced by the decisnu in 
either case Thaeur Das Manjhi t Nasidar 
M UNDUE UjAL MUNDUL c NaSIDAE MUNDUIi 

[24 W R. Cr 12 


3 — — Transfer of case by sal 

ord note May strale to District Magistrate — Dis 
trid Magistrate deciding on evidence taken by 
subordinate — Mag st rate Ji nidic/ on of—Cnm 
mat Procelure Code ss 182 319 — S SoO of the 
Criminal Procedure Code was intend’d to pr wide 
Tor a case where an inquiry or trial has been emi 
mcneed before one incnmheut of a psrttcul ir ms is 
terwl post aod that officer cenvs to have jnrisdic- 
( tun m that Pvit and is succeed d by another 


CMHINAli PROCEDURE CODES (ACT 

V OF 1898 ACT X OF 1882 ACT X 

OF 1872 ACTS XXV OF 1881 AND 

V All OF 1869) — continued 
officer A subordinate Magistrate having taken all 
the evidence for the prosecution and for the defence 
sent the case to the Magistrate of the District not 
on the grounds mentioned m s 349 of the Criminal 
Procedure Code and the District Magistrate 
observing that none of the accused asked to have 
the witnesses re heard gave jud meat upon the 
evidence taken by the subordinate Magistrate The 
‘'cssmna Judge refused to interfere in revision with 
the District Magistrate s proceeding* on the ground 
that they were covered by s 3 0 of the Code 
Held tliat this view was erroneous that neither 
under a 19„ prr under s 349 was there any transfer to 
the District Magistrate by his subordinate that 
% 3.4) was inapplicable and that the order passed by 
the District Magistrate must be quashed Queen 
Empress v Padhe I Xu R 12 Ai). 08 

See Queen Empress e Bashir Khan 

[UR 14 AIL 348 

4 ■ Evidence recorded partly 

by one Magistrate and partly by another— Pro 
ceedmgs for recoynx ance to keep the peace— Crmx 
nal Procedure Code 1872 491. — Notwithstanding 
the introduction mto the section of the words the 
accused person and conviction the provisions of 
s 329 of the Criminal Procedure Code apply to an 
inquiry instituted under a 491 with a view to 
enforcing the giving of s enrity against a breach ol 
the pence and m such a case where the Magi trate 
by whom ODly part ef the evidence has been taken 
is succeeded by another Magistrate while such in 
qmry Is pending the person called npon to show 
cause why he should not give Bccunty may insist 
before the latt r npon the recall aud re-e lamination 
ot the \utncs9es whose evidence has been already 
taken by the former Magistrate Baboda Kant For 
r KaRHicddi MoOnsbes 4CIB, 462 

L s 351 (1872 & 104 1861 69 

b 20 6)—Prel inmary investigation — A Magistrate 
is not justified by s «.0G of the C do of Criminal 
Procedure in taking a person withont any prevnus 
notice or summons from among the audience or 
attendant witnesses in open Court and placing him 
in the d ck to ho immediately tried upon a charge 
which has already been commenced to be entertained 
.against other prisoners and on whuh evidence has 
already been given That section applies to invest) 
gat on* preliminary to commitm ni for a subsequent 
trial and not to css s where the trial is actually 
being proceeded with Queen e Sutherland 
Queen r Narain Singh 14 W Ik Cr 20 

2 — . . — ■ - ■ . ■ ' — Offence disclosed by en 
denes of lot fness in cour e of ease — Pptcere of Mag, s 
trate— Cnm nal Procedure Code s 191 el (c) —A 
Magistrate taking c«"ni*ince of an offence against a 
witness in a case which is pending before him upon 
the fact* disci wed by the evidence cf another 
witness dies so under a 191 cL (r) of the Criminal 



( 1951 ) 


DIOEST 01 CASES 


( 1952 } 


cntMrxAL procedure codes cact 

V OP 1898 ACT X OP 1883 ACT X 
OF 1 873 ACTS XXV OP 1801 AND 
VIII OP 1809 )— continued 
Procedure Code and not under s 351 Kucdieah 
Mookeejee v Empress 1C W N 106 

352 (1872 8. 187, 1801 00 
1 Agra, Cr , 17 


& 270). 

See CocitT 
0 358 


See Criminal Proceedings 

[LL.R 19 Mads, 209 

See Evidence — Criminal Cares— Dkpo 
biTions V 7 It., 1864 Cr., 18 

See Maintenance Order op Criminal 
Court as to Z.LB 20 Calc , 301 

B 360 (1872 e 334). 

See P evibion — Criminal Cases— Evi 
BENCE AND WlTNESSEB 

[20 W B. Cr„ 14 
- S3 357 and 302, para. 1 (1872 


b 836 1801 00, 8 100) 

See Practice — Criminal Cases— E n 
pence Mode op re cording 

[5 Mad. Ap,0 

- BB 359 and 302, para. 2 and 


b. 3Q1 (1872 bo 338-340 1801 69 a 108) 
See Intprereter 16 "W It Cr,71 


b 300 (1872 s 330, 18010 


See Fvidenoe— Criminal Cases— De 
positions I. L. It. 13 Calc. 121 
See Witness— Criminal Cases— 
Swearing oa Affirmation of Wit 
nesses 13 "W It Cr 17 

IFilneetu not viuJtratandmy 


depot fions *cAfr» read over — Q round for ttfUnp 
nude coaricfio* — S 333 of Act X of 187- being 
fir the protection of witnesses only the fact that 
witnesses did jut understand their depositions when 
read over although they way net have required 
them at the time to bo Interpreted afford* no ground 
f r an application hy the accused to act aside a con 
victim. In tdb matter op Okhot Kumar 

[7 C X. It, 303 

8. 304 (1872, * 34Q 1801-09 

®» 205). 

See Cmargh to JruT— M isdirection 

rt.Ie.Ih.17 Calc* 642 


Se* Cases unpib Evidence— Criminal 
Cases— Examination and Statements 
or Accused 


CRIMUTAD PROCEDURE CODES (ACT 
V OP 1838 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
VIII OP 1860) -conUnted 

See Examination op Accused Pebson 

fffWT R Cr » 65 

IB It.lt 8 N,{& 

7 S Xj. B,Ap, 6 J 

• — 88 330 367 

See Judgment-Criminal Case* 

ft L. R., 21 Calo, 121 
I It R., 23 Calc 6031 

*» ah.*** 

— B 387 (1872, B 287, para 2, and 


b 464, para 4) 

See Cases under Judgment— Cbimi?a£ 
Cases 

3 307 300 (1872 8 464, para. 1> 


— B3 307 300 D k 

—Omution to order rednat tchea «»**K*^ 
eotnieho* — Subteofent addition to jodmen* 
WTien a Sessions Judge on appeal vanU : the ccn 
fiction of a Magistrate for want of 
and omits to cider a retrial at ‘he time and 
a 234 of the Criminal Procedure Code W* , 
b, nrtu rf . «* ”% 

an order subsequently IN THE MATTE 
PETITION Of KAMI RK,nr lI R Sib d, 4 * 

Alteration of t 


_ . Alteration of 

A Session. Judge hu to T*>*% 

Code of Criminal Procedure to after or td 
conviction anil sentence ome wide and ' 

him The sentence in thM e« 
reference to the High Court O' ** ' e ( ^ 4 p 
Mae >v »-» 

—8 309 

ItS IgSom .m 

LL R., 14 Calc. 


S'< 171 

s«ltoi»m’WiM>ti clll 37, 

11 4 C ^ 201 

X I* R« 27 Calc » 131 *ol 


See rEriSiON-CaiMTrAL CaW -*** 1 
ment Defect ^^43 C alc. 273 

Set rETMiOT- c *w^tCM* < < ^5y , K« 

tiptoes CiSM I Nn 201 


-a 374(1073 t 287 para. D 


S** CoNrESsioa-CoNftssW^ {cn\<U 60 
teats J. a* *' 
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C]?ttIlNAL PROCEDURE CODES (ACT 
V OF 1633 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1S81 AND 
VTU OF 18001 

- Referent to High Cotrt — The 

nigh Court as a Omit cf ref cm ee can under c 287 
Cnaimal Procedure Cod 1ST- only deal «itb cases 
in which a sentence of death lias been passed. 
Qcits t Oma*» 6H W 130 

L 3 370 (1872 a 288 )-Culpable 

ho made not amounting to murder — difference to 
Jb g\ Court for confirmation of tentence of death — 
Acre trial Order for -Harder Conviction on 
charge of — Under • 288 of tlic Code of Criminal 
Precednie the Ili^h Court to whuh a reference is 
mvl by a Cjurt of Session for cauEcimtun of 
a ientence of death cm con victim of murd r cannot 
m the absence of an appeal alter the conviction 
to one of culpable homicide n t amounting to 
murd t if it be of opinion that the cudence does 
li t es ( abhsh the former but the latter offence It 
must order a new trial for that purpeae \\ here the 
I Timers were tried on tuo charges of murder and 
culpable bmncule not animating to murder and the 
oilman of the assessors was taken on both charges 
but the Sessions Jud B being of opinion that the 
evidence estabLshed the former charge recorded a 
Conviction and sentence for murder only the High 
Court he mg of opinion on a reference under a 287 of 
Act K of 187- that the offence prored was culpable 
homicide not am ranting to murder did not order 
a new trial ah tnitto but directed the Sessions Jud D c | 
to complete the trial by nc rding a finding on the 
second charge of culpable homicide not amounting to 
murda I»Ed t ISalata sin Daheaea 

[X 3a. R , 1 Bom , 038 

£L- (1872 s 239 and a 237) 

— Conviction by xerdxct of jury— -Facte of cate — 
"Where a case is referred to the High Court under 
a 2S7 Act X of 187- the Cmrt is bound under 
• 2S3 of the same Act to go into the facts of the 
cast although the conviction was by the verdict of a 
jury Qczem c Jaffib Au 18 W R , Cr 67 

D Power of High Court to go 

»a'e facte — Criminal Procedure Code * 375 — 
difference under s 374 — Appeal sit jury trial * — 
Although the trial of an accused is b\^a yarj « 375 
and 376, Criminal Procedure Colt show that in a case 
submitted forconfinnatnn of sentence of death under 
a, 374 the High Court must deal with the case upon 
the fac » as well as with reference to any questions of 
law arising In it and that its powers arc not limited in 
the way they are in an appeal from a conviction in 
a tnal by ]ory lint in an appeal a-awst a comic 
tiou in a trial by a jury it is not open to the High 
Court to go into the facts and the appeal must only 
be limited a* laid dvwn in ss 418 and 423 el (d) 
Cmnnial Procedure Code ti points of law no* with 
standing the appeal is heard along with a reference 
made under a 374 Criminal Procedure Code in 
the casoot a co-accused Que n v Jajfr Al IS 
7F it 57 approved of. Qozes LurcEssi Cijatea 
1>basi Goals 2C W XX, 49 


CRIMINAL PROCEDURE CODES (ACT* 
V OI 1683 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VI2I OF 1S88) — continued 
———0 380 (1872 S 18 ) — Enhancement of 
rentence — M lieu an Assistant Sessions Judge, pusses 
a sentence of m tl than tbne years impris ament, 
the Sessi ns Jud^e cannot enhance it FurUBji v 
Hama Paeja LL.B.4 Bom 230 

6 384 (1872 b 303) 

See \\ AHSavr op Comiutmewt 

[LL.lt 6Mai 380 

s 380 

See COMEBNIATIO’t -CaiMIHAt Cases — 
CoMrnasAnos> fob Ho. a op 
CACHED Dr OFFBACE 

[I L. R, 2 • Calc 130- 
XL R 18 Mad 233 

See Convex afiox — Cbimixal Cases — 
To Accused 09 DrsuiesAc. op Com 
riAiirr X L R. 21 Calc 878 

Sen MA&OTttATB JuaiSMCHOM up — 
lOWLOa OF MiOlSTBATES 

[X L. R, 22 Cfllu 035 


- Bs 339 387 338 (1872, s 307)- 


bee Act X\I op 1856 

[8 B L R Ap 47 
KWB. w 7 
See Fine 6 Bom. Or 03 

(OWE. Cr., 50 
ILE 2) Cftlc 478 

0 301 para 1 (1872 s 310) 

See W uimro 7 Mud. Ap 30 

[20 W R,Or^72 


See SENTENCE — iMPBISO'fME’fT — I mpiu- 
BOMMEVT OsSEBiXtr 

[XL.R. 11 AIL 308 
See faEUTEifCE— WmrpEW 

[I L.R. 11 All 308 
I L. R. 21 All 25 


See SEArExcE— liirsisoKMEtiT— IirpBt 
BomimtT Gevebaixy- 

[3EL E A. Cr 60 
UWRCr 47 
XL R. 20 AIL 1 

s 309 

bee M A 013 THAT E JtTBISCimOV OS 

I 0SVES3 OF MAUI TBATE3 

P-L.E 12 Mad. 04 

bee T AFOJALATOB I ‘-C110JIS icr a - 

[I It R 25 CaJe 333 
3 C "VV N U 



( 1951 ) 


DIQEbT OF CASES 


( 1*153 } 


CHIMIN AX. PROCEDURE CODES {ACT 
V OE 1898 ACT X OP 1882 ACT X 
OP 1872 ACTS XXV OP 1801 AND 
VTII OP 1809)— conMnwed 
Procedure Code and not under a 351 KnCDiRAM 
SIOOKEEJEE T EmPEES'5 1C W M, 106 

S 352 (1872 8. 187 1891-09 

s. 279) 

See Cottet 1 Agra, Cr , 17 


See CroonaX Pbocspdings 

[£ L R, 10 Mad, 200 

See Evidence— Criminai Cases— Dbfo 
Birrovs W R. 1884 Cr, 18 

See Maintenance Oedeb op Chimin ax 
Cocet ab to II. B, 20 C&lc 301 

8 350 (1872 b 334) 

See I’ etjs ion— Chimin ax Cases— Evi 
PENCE AND WnNPSHEB 

[20 W R. Cr, 14 
- ea. 357 and 302 para 1 <1872, 


b 335 1861 00, b 100) 

See Practice— C anxmx Cases— E n 
pence Mode op becobdino 

[5 Mad. Ap 9 

— bb 350 and 3S2 para. 2 and 

b. 301 (1873 ea 338-340 1861-00 s 108) 
See Inteepbeteb 18 V R Cr 71 

* 360 (1872 a 839, 1801-00 

8 190) 

See Evidence —Chimin ax Cases— D r 
positions IL.B. 13 Calc, 121 

See Witness— Csim in ax Cases— 
SWEAEINO OB ATTIBSIATION O* A\ IT 
NESSES 13 W R ^"*7 

/ 

TTitneme not a* 

depoiil tone ic\en read over — Oronr 
nude coMCtefion. — 8 339 of Act X 
fcr tlie protection of witnesses only th 

witnesses dul net understand their d< i ns when . 
rend over although they way net hare required \ 
them at the time to be Interpreted afford* no ground 
f r an application by the accuied to set aside a con 
Fiction. IS THE MATTER OP OKHOr KrMAB 

[7 C I., R, 303 

• s. 304 (1872 b. 340, 1801-00 

8.205). 

See C ci roe to jest— Misdirection 

[1. 1.. R. 17 Calc, 042 


St* Cmj rms Ttidesce— Criutnax 
Cases— Feaxi nation and Statements 
or ACCTIED 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTB XXV OP 1801 AND 
VIII OP 1869) -continue! 

See examination op Accused Person 

I8"W K. Cr 65 
IB L.R B.N,10 
7B I., R.» Ap > 62 


i 380 367 


See JtrooMEirr— CniwiNAD Cases 

[I. L- K-. 21 Calfl Vo<r 
I L R, 23 Calc, 603 

See 5 ENT.NC.-Gr<«it i CA«S Aii(34!J 
307 (1872, b 287, para % and 


B 404 para 4) 


See Cases undeb Judgment— C arinSAX 

Cases 

- , s 307 300(1073 


■ S3 307 000 VOi* O 

— Omunon to order rtdrtaF \thea 
eorr»ic<ioir — Sulteqaent addition** 

When a Se.nona Jud^oon appeal ana a to I W 
viction of a Magistrate for want of 
and omits to cider a re-tna at tfcsjia* un* * 
s 2S4 of the Criminal Procedure Code « « ® ^ 
precluded by virtue of s. 464 Jr tb* 

an order subsequently In TUB scattsb o 
petition 0* JUMI KWOXp. B 3 jfod, 48 


— Alteration of .ffeyaf 


A Sessions Judge has no power ~ fo'* 

Code of Criminal Procedure to sln-orKta'^ 
conviction and sentence once wide md »H^ 0 J 
bun. The sentence in this case was 2^,, 
reference to the High Court 40> 

Max " ^ 


I S “ B«™w-cng.« c«» Aa 67J 
I L R. 10 Bom 17| 
LL R, 14 Calc., 43 

I X, It, 37 Calc 13! .01 
Sit I snsio.— Canad Cash— J c M 
HIM. 573 

xaneocs Cases 1 37, SOI 

. 374(1873 • 297 

Se# Confession— fO 



( Ifea ) 


W&W 01 CASES 


< IM J 


CRIMINAL PRO C EDUCE CODES (ACT 
V OF 1838 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
VTH OF 1309) -^oHimtted 
— - - — - Reftrcnce to If g\ Court —The 

High Ctirtisi Court t £ reference can under « 237 
Commit Procedure Code 13”2 only di at with cases 
in which a sentence of death has beeu passed. 
Qctev r Oman 6W W 130 

L 3 370 (1872 a 288)~Culpabl* 

homicide not amounttnj to murder — deference to 
ITtgh Court f r confirmation if sentence of death — 
Ac® trial Order for -Murder Conciction on 
charge of — Under s ..S3 of the C ile of Criminal 
Procedure the lli^li Court to which a reference is 
nude by a C-inrt of Session for confirmation of 
a sentence of death on couMCtutt of murder cannot 
in the absence of an appeal alter the conviction 
to one of culpable homicide u >t am mntmg to 
murder if it he of opinion that the evidence docs 
n t establish the fonn r but tho latter offence It 
must order a new trial for that purpose Y» hire the 
l>n#jner» were tried on two charges of murder and 
culpable limuod not am matin* to murder and the 
opifti a of the assessors w»s taken on both charges 
but the Scums Judge being of opmnu that the 
evileuco eatahl shed tU f jruvr charge recorded a 
cmvictraa aud sentence for mued r only the High 
C mrt being of opium on a reference under s 287 of 
Act X of 187- that the offence proved was culpable 
homicide ujt amounting to murder did not order 
a new trial ab initio but directed the Scssi ns Jud^c ] 
to complete the trial by recording a fiadin,, on the 
second charge of culpable homi ide not amounting to 
murder Leo r Balapa bin Dandapa 

[I L R 1 Bom 630 

2. (1372 b 283 And a 237) 

— ContteUon By xerdict of jury— facte of case — 
Where a case is referred to the High Court under 
e 287 Act X of 1872 the Court u bound under 
a. 288 of the same Act to go into the facts of the 
case although the coax tctioa was by the verdict of a 
jury QtJZEX e 3 Arm llB 18 ~W R Cr 67 

3 fouer of High Court to go 

into facte — Cr mxnal Procedure Code e 3~5 — 
Itrftrence under e 3"J — Appeal in jury trial — 
AWi ugh the trial ol an accused is by a jory es 3/6 
aud 876 Criminal Procedure Cod show that in a case 
submitted for confirmati m of sentence of death under 
e 371 the Hi e h Court must dtal with the ease upon 
the facts as well as with reference to any questions of 
law arising in it and that its powers are not limited in 
the way they are in au appeal from a conviction in 
a tnal by jury Lut in an appeal against a cwmc 
twa In a tr al by a jury it is not open to the Hi„h 
Court to go into the facts and the appeal mus* only 
lie limited as laid diwn in ss 418 and 423 cL (<f) 
Criminal Procedure Code to points of law untwith 
standing the appeal is lieanl al ng with a ref renca 
wade under s 374 Criminal I roctdnro Code in 
the case of a co-accused Queen v JajfrAl 1 J 
11” M 57 spproiedof, Qctzes Empress r Chatra 
PEA HI ( OAiA 2C W H,4g 


CRIMINAL PROCEDURE CODES (ACT - 
V Ol 1S0S ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
VIII OF 1808) — continued 
— — — — a 380(1872 fl 18) — Enhancement of 
een*ence — M bin an Assistant he«sinis Jud^e passt* 
a senteueo of m )ri) than three years noprumment, 
the Sc-ssi ns J'udge cannot cnlur.ce it l.irrSES3 c 
Kama Prejia LLE. 4 Bom. 238 

b 334 (1872 e 303). 

See IVabbavt of Commitment 

[UE 6 Mad. 300' 


Sec Compensation - CrijnNAR Cases— 
Compensation fob Loss or iNjcnr 
caused nr Offence 


[UR, 22 Calc 13ff 
I L R 18 Mod 238 


See Compensation— Crijisai, Cases — 
To Acr a ed on Disme ao of Com 
Ptiiier LL E 21 Calc 078 

See Magistrate Jo aisDrc.no v of — 
lOWEBS OF MAGISTRATES 

[L L. R, 22 Calc. 035 


i 380 337 338 (1872, e 307)- 


1861 < 


See Act Xhl of 18ob 

[8 B h R An 47 
„ „ 17 W R. cr 7 

SeeriVB 5 Bom. Cr 03 

[8W R. Cr 50 
II* B- 23 Calc 4/8 

b 301 para 1 (1872 s 310) 

w itrmsa 7 Mad. Ap , 30 

[20 W R,Cr,7A 

b 385 

See SENTENCE— IMPRISONMENT— fiiml 

BONMEVT GeNERAELT 

[I L.R. U AU., 308 
See Sentence— Whipping 

[I li.R 11 All 308 
1 hE 21 AR 25 

fSffsfi* 0872 " 3,e sw - 


See hECTE5.CE— iMERIsOlOrEirr^IuT.flj 
SOnmbnt Generally 

C3B t^‘w , o Cr 60 

Id W R Cr 47 
XD R. 20 AIL 1 

B 300 

£ t Mauistbite JURISDICTION nr 
Powers of Magistrates 

[XLR. 12 Mad, 04 
See Li.roaitA.xont tcnoois \ct a «• 

ILL.K 25 Cai c 333 
- c Wn U 



< 1055 > 


DIGEST 01 CAfe&s 


( 1*>5G ) 


CRmtNAU PROCEDURE CODES (ACT 
V OP 1898 ACT X OP 1882 ACT X 
OP 1672 ACTS XXV OP 1801 AND 
VIII OF 18Q9)-~-co«ftmtei? 

a 403 (1672 8 460) 

See Acxrefois Acquit Vie a op 

[71T W 871 
2 Ind. Jvr NS, 67 
13 W B Cr,42 
I It S,, 10 Bom. 181 
I L,E,22 Calc 377 


1. — i. ■■ Acquitta) — Se trial — In 

ItrferencB of the lltffh Court*— Criminal .Procedure 
Code « 630 — Where an ifiwct is tried by a Court 
without jurisdiction the proceedings are void under 
« 530 of the Code of Criminal Procedure Act X 
of 1$82 and the t ffendcr if acquitted is liable to bo 
rc tried under # 103 It is therefore not- necessary 
for the lligll Court to Upset tlio acquittal before tbe 
xc trial can be bad. Qcee> F«raE« <• JilpSEiif 
OiiBtf I Lit S Bora 307 


3 • — Pitmans aegmtlat —Upon 

a cbatRO of daeoity the Magistrate basing split 
up tbe charge caonctei tbejK-eos<*d of rioting using 
criminal force and misappropriating the property of 
u deceased person On appeal the t 'eajio»» Court 
reverse 1 tbe convirtion bolding that the cffence if 
any mg die tty but that the hale Alleged being 
incredible there was no need to order a committal 
Tlic complainant thereupon lodged a fresh cunplamt 
of da o ty hi cd on the same facts before another 
Mb istrate Held tbjt the judgnicutof tbe Visions 
Court lias no bar to further proceeding*. Ms AW 
WH r Chitamtj I LB. 7 Mad 657 


3 


and s 437 — Different 
e transaction— Acquittal 


charges arising out of 
— further inquiry — Jit trial — E being charged with 
theft and mischief in respect of certain branches cut 
from a tree claimed by the c implatnant, was tried by 
<i Subordinate Magistrate on the charge of mischief 
and acquitted o tbo ground that a* apvuurt tho 
eowpLmaut £ had titlu to the tore On the «ppli 
i-ati n of the oowjlamnt the District Magistrate 
directed further Inquiry iuto the rise under « 437 of 
the Code <if Criminal 1 rocedore and ou » reference to 
the C urt of ''Ctuou tbo Session* lodge held that as 
n inquiry ut the charge rf theft bail been bell tbe 
”i' r was li>n\ II, (J that th District Magistrate 
had no power t > paw such an order uu ler s 437 and 
that a trial m the cl fttge uf theft was bamd by 
-tic of « 403 of the Cade of Criminal Procedure 
IDxen Furasss r FaSASTBEimi 

p. L. B. 8 Mnd 293 

4. Precious eonriction of ue 

l* ,,a l — Seeawl tna! upon lit same fart t for a 
d If r t offence— Penal Code «s •fS < ~ and 4S7— 

11 at 1 r ex let (Pemgal Aft J JJ ej }$”$) 

* <t M echo l , t Vo ,ks Act fit <f s» 0 

* 1 1 rim mat Traced ire Cade / 2X> —Hhe 

'a*! 'ftu prc*wuted and c udeted under 
! 1 * *' Hropal I »<■!•*■ Act ( lleugal Art Ml of 

3 * an 1 tb proceed nc« were Instituted ag»io*t 

1 1 o under ** if- . U d 4W S t) e i m») L A »» > . 
** G and 7 it the Jleithandae Malta Art (ft «f I 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1899 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1861 AND 
VHX OF 1859) —continued 
1669) Oa an application to qagsh the proceedings 
on the ground that the accused bad been at the first 
trial put jo peril of a com ictsoa for tbe Utter oOenen 
and therefore the fi st trial operated as a bar to the 
institution of the present proceed in » — Held the pro 
Visions of b 403 of the Cntmnat Procedure Code urn 
not operate o» a bar to the institution of the present 
proceedings Under the second part of that scettorr 
the fact of tbe accused having been charged at tbu 
first tnal with one c. Reace only did not prevent the 
institution of ft separate proceeding fn respect o* 
aome other offence winch was disclosed during vn c 
course of the first trial QtrJSir FarBESS t Csovt 
{!> Xi. B. 23 Calc 374 


B 404 (1872 8 383 and 8 283 

Ulus <d) 1662 09 8 423) a 406 (187L 
B 2 -.7) es 407 408 4l0-418 <18n 

b 271 1801 89 b 403) as 411, 412, anti 
413 (1872 a 273, 1S61 09 B 411). 

See Cases cwier At-tisx x« CazMixit 


— a 404. 

See EEMAKb-CBtSIlNAI. CASR9 

OB Bit Ap 31 
B 407 (\StZ, a 201 1801-09, 


ss 412) 

S e Armus Cari/ivAi Ci n-TaACtw* 
A*tp 1 Rocmua* 5 JJom - 7 
SeeCt^rz 

See 'tiXCZtO* tor rnore cricx-t 0W * B 

■SO GRA*T ‘•A'lCT/OV . 

P.B.K- 16 *ta*i 48f 

403 118I3 «.3TO IS30 » 

ianeocs Coafs Iblt,® Cola, 

88 411 419 (rr«Mdeacy Magl> 

trat>*Ac\ 1877 # 167J 

SesSvvTAi. ii Cvtmm C **J*T' 

I S ««. M 

i . ,-,0 

a 417(1672,* 27<D 

VsCjsxa rsntu 
Cases ~Acqi ittaas VvrtAt* r*o 

<rr« Idcney Ma^s^ate* 

UL1B77.108, 


te, fcrTrBtirrrr x»r* w 
taAuxr. ^--^’^,^*7 



( 19 o 7 ) 


DIGEST OF CASES 


( 1958 ) 


CRIMINAL PEOCEDtJRE CODES (ACT 
V OF 1808 ACT X OF 1882 ACT X 
OF 1 87- ACTS XXV OF 1801 AND 
V HI OF 18G8 ) — continued 

■ b 418 

See Appeal tv Criminal Cases— Al 
Quiitaib Appeals pbom 

[I L Jl ,10 Calc 1020 
See Reference to High Court— Ohihi 
Vlh Cases LLE. 8 All 420 
See % erdict op Jnsr— P ower to is 
TEEPEBE WITH \ EBP 1CTS 

p. L B 9 AIL 420 
I 3 a R 14 Mad., 30 

SB. 418 410 420 431 <1873 

S. 278) b 422 <1672 8 270) and s 423 
(1872 bs 230 284 1801 00 ss 410 427) 
See Cases under Appeal rv Criminal 
Cases— Peactice and Procedure 


s 421 

See 3 ddgjiest — CbtottaXi Cases 

[L L B , 21 Calc 02 
LIE 17 AIL 241 
LLE 20 Bom. 640 


Se» Review- Criminal Cases 

ILL R 19 Bom 732 
See PRYisrov— Criminal Cases— Judo 
weep Defects in 

[ILR 8 AIL, 614 

o 423(1872 bs 280 284,180160 

f.B 410 427). 


See Appeal in Criminal Cases— Ac 
Quittaib Appeal feoji 

(ILR 10 Calc 1020 
See Autrefois Acquit Plea of 

[L L. E. 22 Calc 377 
See Commitment ILB 8 All 14 
ULR 16 AU 205 
ILB 23 Calc 350 976 
I1B 27 Calc 172 
4 C W K 10b 


See Complaint— Revival op Complaint 
[I L 32 24 Calc 628 
See JfAOISTBATE JURISDICTION OP— Re 
Terence by othee Magistrates 

(12 Bom 234 
See Befebexcb to High Court— Cbjmi 
nal Cases ILB 0 All 420 
See Pevtsion— C snuNAL Casks— Com 
MIt me NTs I L B., 10 Bom 680 

See Revision— Criminal Cases— SIis 
CE iLiNEOus Cases 

[ILE. 10 Calc 730 
L L E, 20 Calc, 6 740 
3 C W N 698 601 


CRIMINAL PEOCEDUEE CODES (ACT 
V OF 1808 ACT X OF 1882 ACT X 
OF 1874 ACTS XXV OF 1801 AND 
VIII OF I860 )— continued 


See Sentence — Imprisonment — lupEr 
sonment in Default of Iine 

f L L B. 23 Bom 430 
UB 17 AU 87 
IL II 27 Calc 176 
See Cases under Srntevoe— Power Of 
High Court as to Sentences— En 

HAKCEUEUT 


See Sessions Judge Jurisdiction op 

[ILE AO Calc 033 
ILE 18 Bom 751 
ILR.18 AIL 301 


See \ erdict of Jury— Power to in 
Tebpeee with Verdict 

[ILE 0 AIL 420 

I L E 23 Calc 262 
I L E 26 Calc 711 
1. -■ - — — — — (1872 B 234) ^Annulling 
conr ctioti—Omiesion to make order Jor re trial — 
Criminal Procedure Code 1372 s 4G4 —11 ten a 
Sessions Judge iu appeal annuls the com lution by a 
Magistrate for want of jurisdiction and omits to 
order a re trial at the time under r 281 of the Cnmi 
nal Procedure C’de he is not precluded by s 46 1 
from p* sing such an order subsequently 3 he order 
annulling the conviction m such a caso does not 
amount to an order of a quittal In the matter of 
THE PETITION OF TaMI I EDDl 

P L. E. 3 Mad 48 

2 b 423 (a) aud ss 247 404 

417 —Acquittal— Appeal Poicert of Piet r, cl 
Uajielrate — S 4-3 ( i) of the C de of Criminal 
Procedure applies only to a Hij.li Court A second 
class Magistrate having held that a pnma facie caso 
had been establ shed against the a cused in a eas of 
mischief adj urned tin trial to enable the accused to 
adduce evidence Ou the day to which the trial W»a 
adjourned the complainant not being present the 
Ma istrate acquitted the accused under s 217 of the 
Cede of Criminal Procedure The District Ma istrate 
entertained an appeal from this order nnder s 423 ( a ) 
of the C de of Criminal Procedure reversed it and 
directed a rehiaitng on the ground that the coin 
plainant and his void had appeared before the 
Court sh rtljr after the easehad been dismissed by the 
second da** JIa 0 istrate Reid that the order of the 
District Magistrate was illc™a! LanoaSAMI Arr 
YANOAR 1 jiAKASIilHULU IVAYAE 

P L E 7 AlatL, 213 

b 424 


oee J udoment — unnctNAt 


P L. E. 11 Calc 449 
I L. E. 13 Calc 110 
I L. 15 Bom 11 
I L. E. 22 Calc 241 
I L E 23 Calc 420 
I L Rv, 10 All 600 
1C W N peg 



( 19 j 9 ) 


digut op cases 


< 19 t 0 ) 


CRtMIXAD PROCEDURE CODES (ACT 
V OF 1893 ACT X OF 1831 ACT X 
O* 1873 ACTS XXV OF 3801 ATSTD 
Vm OF 1869 ) — coni'll tucd 

426 (1873 8 331 , 1 S 6169 


i 421 ) 


Set 


Sbvtevcp — Xjtteison uzvr—IireEi 
aO'TIBM OBVESAtaT 

ISB 1 E A Civ, 60 


427 (P eaiddncy Magistrate a 


Act 1677 a 188 ) 

See Appeal i\ CencrsAl. Case 9 —Ac 
QTITTALO A?m »1 PROM 

[I. B, FL, 0 AIL, 623 

S«e StrrEiuNp tram eg op High Co^bt — 
(&AKTER Act 2 i A -5 Itc c 101 
2 d — C rwjtyaa Cases 

(I L R. 7 Calc 447 

423 0873 8 232, 188169 


8 422 ) 


-Cm 


See Arrm rv Ccnrrux Cases 

MJTAI. PROCEDURE COOE 3 

[ 0 Bom Cr 04 
6 B.E.R- 4 S 3 
LL.B 27 Calc. 372 
4 C W N 407 


Set CSJVTOIL, PCOCEWK 03 

[I Jj K, 16 All , 156 
See TS’fAt Code b 1*2 

(I B.R. 12 Mad 451 
See Ca e 9 irfDEB KtliA'O— CaiUDfAi 
Cases 


R _ — (1872 b 282 ) — Obicrra 

tuns as to tbo exercise by an Appellate Court of the 
powers conferred on it by s. -.-32 ol Aft X of 1672 
(Cnmjnal rmcedure Code) Empress * Fatso 

p I* R- SAIL, 217 
Fh-ji 


place vie re nm'l vat committed — Veneer of Ap- 
pel l ate Com ft — A case of assault tnc<l by the Assis- 
tant Magistrate of Pnnirah was appealed to tbe Scs 
alohs Judge of tbnt di-tnct who ordered an inquiry 
and frond that the ftsrsulc had bc«t cimmitfid la 
"Mail lab and thereupon nltaicd the accused, oa the 
Magistrate t f 1 nrneab ha 1 no jurisdiction. Held 
th t the Jnd~e )iad no juris.)) tj *n under a 70 Ctj 
snina) 1 rwedure C xl to mate such an order the ac 
cased n t taring hem prejudiced in bis d fence and 
farther tl at he unght n t to tare ordered the In 
<}Otry as to the place where tbe assajM wise mniit 
ted tl at juosH n bating no hearing on the guilt 
T Inn-fence f the arm cd — a. Cruntu) Proce- 

dure C de JIOuausq Colas r MoRABexb ftr*aa 

[23 V IL, Cr.. 34 

.8 429 

See i emits Parerr II ton Cc~rr 
<L3t LLR 15 Bom- 463 

t rtwicr or Jt»r— Fowm to ix 
riser ke wmt \ «s men 

(f t It. 16 Bom- 462 


citiarnsrATs procedure codes (act 

V OF 1593 j ACT X Ol 1883 ACT X 
OF JS 72 ACTS XXV OF 1901 AJW 
VUI OF 1809 ) -coni need 

e 430 (1673 8 385 1881 * 6 ?, 


s 428 ) 

See Ketiew — C sruTVAt Cases 

[I.LR, 19 Bom* 7 S 3 
Set bEJfTEXcK— lorres op Ujojj Coctt 


AS TO SBStrX'fCB 8 — Jf HU ATt©T 

03 fc R. Sup Vol «'* 

0 WB,Cr ,8 


6 431 

Set Appeal it Cuntmt Cases— P*ac 
tics and Pboceppr* _ 

PER. 19 Bom- 71 

8 433. 


See rianT To peoin . ttCS 

[X.D.R. 10 Cale^ 6 S 


-8 434 (Act X of 1875 e 101 ) 


See CovrrBiio't—Coxrrsstoxs to Fott 
Oppicebs I Is K 2 Bora- 1 

See Repostcs to Hion Cocrt— C at** 
VAX Cases I.D.R. 8 Horn 3 
See Betievt— Cbimit x Case* 

[Liai 7 All- 

Aire Riant to tears 0 

[LliR. B Bom., 

- s 435 para. 1(1873 as 291 3 


para 1 1831-69 s 403 ) 

See Dezitan AORiCOXTPBiSTfl Ttt 
Act a. 63 L D. K., 16 Boat- 1 
See Repormatort Schools Acr a 8 . 

[Z-Is.IL 14 Bora- 3 
See Ca«eb tufBEB Rtruroy— Cai 
Cases 

See SxiTt'tct-Vowtn or Bion Co 

as to Settexces— J frnaiTtnT 

[B Is.R. Sup. VoL« 4 
OWB-Cr 
Set SiSitoii 3&>o» JmusDJOTiOT or 
(DIs.IL 20 Calc 0 
Inferior Cnm mat Court 


— The w>rd» lafmnr Cnmtnal Court 
ol tbe Crimina) Procedore Code mean Inferior 
far as regards the particular matter In resped 
which the superior Court l* asked to eaercwo 
rcTisional jurisdiction It M* xatteb or 
TETittox or 'Sqbij* Kristo Mooxiwrs 
KniSTO SfOOEERJEE C I rsitcrx IAEA I AffA 

(I. I*. K- IO Calc , 

ft and a 437— 

proctrl imye of 


ifoo itrate— 

*) rtf onrtd MaoutraU of tlffn/ elite— I*J 

.Under s. *i* of the <f £,«!|fr 
" • Mas titrate lias r mtr ( rmii , r 


-» * »«< i.r 


■13 


««VD'rs*»«a) ) 


( 1W1 ) 


DIGEST OF Cl Z 


cniMlNAL PEOCEDTJUE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VTTT OF 1E68)— ccnltHtttd 
Krisfo Ifooherjeex Pmmfl fall Lai a II f,() 
Calc~ 2CS dissented from If be PiDMifiEJU 

[U.II., 8 Mad. IS 

3 - - - Further tnjuiry — Inferior 

Criminal Court — Magistrate of tie dittnd . 
Forcers of —A Magistrate of a district U crmprtert. ! 
under a. <35 of the Criminal Prcecdure Cc>da t j 
call for and deal with the record ef any rr'CM’lb- | 
before any Magistrate of whatever cIim nbm 
district Qrzxmo Nath Chche r Driunn ]F-rx 
[I. L. K., 12 Calc., <73 
4. (1872 B 295)-£ftzr*t' 

inferior Court — Explanation of order pour's— 
'Where a Sessions lodge hu under I. ", <' i- 
X of 1873 called for the record of an e Vi x Or-, 
he it before referring the case to the nigh jt 

order* bound to call open the tnferrr Cot" 'r tz 
explanation of the order passed and |V-1! f r- 
such explanation, together with the rrrt c? the r^rti. 
to the High Court. MArtAMPt Parra r Tn- — ■. 
Pjuhajok LLE.8 CLt, 

C Torer of Jt»x! /rcr^u 

Judge —A Joint Sessions 3 nd, e lii rvo j, T - ^ — 

in ease* of an order of a Msgutral* u 
of land made without judicial inquiry tzd*~ * ~ 
which applies only to the Sttnci Judn ,y«|_ 
division. Shmotoo ^szrror Key T »~~ r > 
[25-sr^QTV; 

0 — (Art VcflS-^-, j — 

o/ focal Legislature — Forcer ef rr nr -t * ^ 

Court-Order concern ng a ftrrg p^ry,, ^ 
made under $ 14a —The leal le—dxz--, _= 

to overrule a atatutcryp- were-" c-^~~ 

Court but this wasjyt the t> 

If illation expressed m a <•« if £> r— ~ 
cedure Cede of 1833 T~**~ 

Cafe 172 Z /A, 5 1 A ‘ 1 ~ 
terms of » 435 mean <l„t _ ■ 

sections nuntuntd la cL {*) cvx * ~ 
with juo- diction If K,h ,ri~,~ . “ 

made without ^ 

purporting to be ps-vd t y, tfZ—' ' 
would not bnng then ^ - •** 

debar the exercise if * 

8 15 of the CLarv, X*- ~~~ ~ 

Stdliettcen D e t, I p_ ? x-^nrvnr , __ 

Chandra BhvUaelt . , / * 

c«fc 127 T 

®2,..d e-«. £ V ^*;r - 

/ i £. 25 c„i,. , - _ — 

AASAts grsoa r IrzxrJ^ ~ 
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CRIMINAL PItO CEDIHL32 COUPS {ACT 
V OP 3698 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1861 AND 
VIII OF 1863) -co»fi suet? 
to subsequently direct thcw committal under s 298 

Avovraotrs 7 Mad. Ap 28 

3 Criminal Procedure Code 

s 4 — Sessions ease Definition of— Charges under 
Penal Code ss 3S0 457 —The appellant alter bia 
discharge by the Assistant Magistrate upon a charge 
under* 4a7 of the Penal Code was committed to the 
Smnna Coart by order of the Sessions Judge under 
the Criminal Procedure Code 1872 t 296 upon 
charges under ss 350 and 457 of the Penal Code 
Slid by the Full Bench (Svxmxz J and OtD vtKKD 
J dissenting) that the commitment naa illegal and 
that Sessions case within the meaning’ of «. 29G of 
the Code of Criminal Procedure i* a case exclusively 
triable by the Court of Session Fmpekss Ot INDIA 
t Kamjham Singh IL R 1 AIL, 413 

Empbesst Taba Chand Baodj 

[7 0 L IL, 168 

4 Jurisdiction of Magistrate 

— Commitment to Sessions — Criminal Procedure 
Cede (id XXI 0/JB6IJ ts 427 435 —T he Ses 
moos J nd Q c haa no power to commit to the Sessions A 
cast sn which p rsous were convicted by the Deputy 
Magistrate of on offence under r 457 of the Penal 
Code such a case being one triable by the De- 
puty Magistrate ss 427 and 435 of Act XXV of 1851 
do not apply Queen r Hakim Siboab 

[2 B L 11 S K 2 10W K,Cr S5 

0 Rental of proceeding t 

after d tcharge — Jur td ct on of Magistrate — Ses 
none cate—ireih etidence — A Deputy Magi trate 
having dismissed a case instituted under • 380 of the 
Penal Code without taking certain endenc# which in 
1 is opinion would have been of little value the 
Magistrate of the district cn the application of the 
conijlaiaant took soch evidence and committed the 
accused for trial befi re tho Sessions Court Held on 
reference t the High Court that a* the words 
8ms ns cos m « 29o of the Criminal Procedure 
C »! had ref reace only to a case triable exclusively 
by a Court of Sisston the Magistrates action could 
st 1* supported under that section but that {at 
further c»id nee in addition to Hint taken by the 
Deputy Ma islrate was forthcoming) It was sas 
tamable on the principle laid down in Dmprets T 
D nsetlv l L R 2 Calc 405 FuTBERSr II ACT 
Dotaa biRMtix an X. X* R 4 Calc 10 

s C IsnEf Cnrjru*a Kwxoo* r IIpert 
D or ai Kcsxouc aC hit 203 

0 Ret rat of proceedings 

<tjt r d ichnTje—Jimdiet on ef Mag strate—Preih 
c <t nee— Procedure — A Magistrate iias no power to 
reman 1 a criminal case to a baVrdioate Magistral* 
for x trial after the r*»* bat once teen dis miaartl i the 
n nrsea f*-a to I tm are (l) to arerpt a fr«b com 
pi ini n parted by fmh evidence witch w*» net 
bsfiwe tlw Court *1 m lb* ease was dismissed or f*) 
If toe*-* ta i» a<U tkmat evidene to to procured to 
upcyt th» raw for th« erden of the High Court 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VIII OF 18S0)~c<J»Dn«ir 
under r. 296 of Act \ of 1872 I* THE *i«* s CT 
THE PETITION OP DHAHCa PCTT 

[I L R 4 Calc 04> 

7 Discharge of accused ftP 

sons under s 215—Beciral of proceedings « }*• 
instance of the Court of Season— Commt#*** V 
accused persons— Certain peisens were ™*rpro 
under t 417 of the Penal Code and were « K “V® 
by the Magistrate inquiring into the oBence o>» 

■ 815 of Act X of 187 The Court of 
considering that the accused person* had been impro- 
perly discharged forwarded the record to the s 
trute of the district suggesting to him to 
case over to a Subordinate Magistrate with toMt*"* 
tj enquire into any tffenre ether than tberff 
respect of which the accused V'-**** 
discharged which the eudenc* on th* iwg >*“*g 
to has e been c mmitted. The Subordinate »•«*"«• 
to whom the case was made over made « J"£S 
and committed the accused person* for tm 
the Court of Session on charges under » « » 
of the Penal Code It was contended that the 
of Session was not competent to *«g x c{ 
persons to be committed under s 295 thin th* 
J872 the case not being ft Siwions cmo »«» t 
meaning of that section and that »• £»" n0 
was consequently lilegal 7 /eW tbst th * bj{ 
direction to commit within tho toMMg tt 
section that is to say to scad the accused 
once to the Sessions Court 

and whether or not the w*s 

qncnce of the suggestion* of tho 

immaterial and that the inquiry po pphlly 

u> *. .. 303 ml «° »< ft* ' <“ .V.'Jgm,! 

ramt o-ald nst H -’T'S jV, 670 

BnurSnoa a 

8 Discharge 

Order of commitment bg imtl 

s -':€£Hw?X^s% 

direct the commitment of * P7» wf wLm 

Court to enquire into any u6r n 

c nsirier* a commitment «^nutoi«nt 

however a tn*l coder i,,U and 

by enter rf a Seail r . Judge b*»b«»r ^ ^ J,* 

no actual failure of jn*<»« tb , Criwf 

SBa£ft rawias-— 
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CRIMINAL PROCEDURE CODES (ACT 
V OP 1*03 ACT X OP 1892 ACT X 
OP 1873 ACTS XXV OP 1801 AND 
VUI OP 1B6B)— eontiHKtd 
Procedure C»dc is bad in f rm if it dies n t specify 
tl;e f Recce for vc\ leb tlie partir* arc to be committed 
f v trial at the Sessions V trial for the offence of 
cheating is net a Sessi >ns cue nitlin the meaning of 
I 2% having regard ts the first portion of the 
d fimtion of ‘Sfasi ns case in a 4 of the Codv 
winch mart be read as if the word only followed 
tbc words triable by a Court rf ^lesion Jo'S 
Kcav Sixcin r Mix Parrot 2lW E Cr 41 

10 - ’■ — ■ Sammomnr; or giving 

notice to aceuieit person — The bessi n* Jud^o 
under a. 20 f Cnnunal P/rcedure Code 1672 
made a" order spin tbe P puty Magistrate for the 
commitment of the accused who had previously been ^ 
discharged by the Deputy Magistrate but it was 
alleged that nocli order of the besai ns Judge was 
trade without calling op a tbe petitioners to show 
cause in the matter Meld that alth ragU there as 
n thing in s. 290 with regard to ■ mumming or 
giving notice to the accusal person no peirm should 
be affected in his personal liberty with ut having 
opp rtumty gn cn him to answer the charge for 
which he u arrested and put rati pnaon The C* urt 
aceirduigly was of opinion that if the accused had no 
oppirtnuity given them ol mating the charge the 
c nimitment nas nil good commitment I» IKE 
matter os the mmn os Bemuoo 

[22 W R Cr 07 

T.OWAB SiHOH r Kokii, Snfoir 

124 W R Or 70 

IK THE MATTES OS DWABKANATH IllTAT 
TACQABJBB 1C L It B3 

11 — — - » Order of committal — Die 

gal ommitment —Irregular procedure — IV hero an 
accused Persia had been discharged by a Sub-Magis 
trato nod the District Magistrate directed the cem 
mitts! of the accused to th Court uf Sessvsn under 
s 43G of the Code of Criminal Pr cedure 188- 
vithiut calling lpm him to show cause why be 
should not be committed — Held that the order of 
tommittal nod thee in in it Blent made thereunder were 
illegal Queen c Is.akjamai.ai Padataciii 

LI L.R. 0 Mad. 372 

12 Order ly lie District Ma 

g strate under e 41G for committal of a person 
d scharged ly ft/ si class Magistrate under e 209 
— Valid ty of end commit nent — Ultra t nes — 
Where a Magistrate of the fiist class discimrg d 
trader s 20 J of the Criminal Priced ure Cede (Act \ 
of 168°) a pers n charged u ith an off nec evclnsu ely 
triable 1 y tue C urt of Session and the Piatrict 
Mag strate hrected him und r a 430 to commit 
the accused to the Court of S set iu and a commit 
uieut uss made Vut the Sessions Jud B e referred the 
ea»B under s 215 f t 11 e order c£ the lli 0 h 
Court — Held that tl e orit r of the Pi tnct Magu 
trate under * 430 »i» t ultra r ret and that the 
« ommituicnt therennd r to the Court of Sessions 


CRIMINAL PROCEDURE CODES (ACT 
V OF 18B3 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1831 AND 
VIII OF 1339) —continued 
was good and could net he quashed under 8 215 
Queen Emtress t Parra Goeal 

p L R 9 Bom 100 

s 437 

Set Magistrate Juris diction or— 

Powers op Magistrates 

(IIi B 18 Calc 75 
See Iiuisance— Ondek Criminal Pro 
cedure Com J L R 24 Calc 395 
[1 C W N 217 
L L R 25 Calc 425 
3 C W N 113 

1 - - — Inferior — 7 ulordt 

note — -First class Magistrate — Magistrate of 
District —A Magistrate of the first class is within 
tile meaning of s 437 of the Criminal Procedure 
Code subordinate to the Magistrate of the 
District who is therefore competent to call for the 
record of the former and to deal With it undei s 437 
Queen Empress v Laskahi I L R 7 All 853 


2 Inferior — Sul ordinate 

Magistrate of first class — Magistrate of D strict — 
The Court of a Magistrate of the first class is inferior 
and subordinate to that of the District Magistrate — 
■ 17 of the Criminal Procedure Code (Act \ of 1882) 
expressly providing that all Magistrates of whatever 
class shall be subordinate to the District Magistrate 
The D«stnct Magistrate is superior in rupeet of 
executive as well as judicial functions to all other 
Magistrates The term inferior as used in the 
Code means statntahly incompetent to hold or exercise 
equal powers and carries with it the idea of subor 
dmation which latter means inferior in rank 
iotis JTristo Moofccnte v Russ eft Loll Da) a 
I L It 20 Calc 268 Queen Empress v Naval, 
Jan I L R 10 Calc 551 ihssented from 
Queen Empress e Pirta Gopal 

[I L R 0 Bom 100 


3 - Different charges anting 

out of same transaction— A quittal— Further in 
qutry— Re trial — E being charged with theft 
and mischief in respect of certain branches tut from 
a tree claimed by the complainant was tried by a 
subordinate Magistrate on the charge of mischief anJ 
acquitted on the ground that as against the com 
plain ant E bad title to tbe tree On tbe applicant, 
of the complainant the District Magistrate diricted 
furthei inquiry into the case und r s. 437 0 c 
the Code of Crun nal Procedure and on a reference 
to the Court of Session the Sessions Judge luld (|, 1{ 
as no inquiry into the charge of theft had been <.,1.1 
the onW was legal Held that the District Ms is 
irate had no p w cr to piss such an order und ri 4i7 
Queen Emvrs it r rravrtt i»i 

[I L R 8 Mad. 208 
^ Venal Code st 497 j c 

—Marr age intuff c ently prated— DiscKarae ,r 
accused-retrial ordere l- jTtfe ordered f 0 
examined on re trial —In an juqmry mto ft l * 
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CRIMINAL PROCEDURE CODES (ACT 
V OP 1803 ACT X OF 1883 ACT X 
OF 1873 ACTS XXV OF 1881 AND 
VIH OF 1898)— continued 
alleged adultery and enticing an ay a married woman 
for illicit purposes the complainant refused to ex 
amine Ins wife as to the marriage the Deputy 
Magistrate declined to frame a charge nod discharged 
the accused The Sessions Jud^e directed o re trial 
to he held by nnctlicr Deputy Magistrate and or 
dcred tliat the evidence of the wife gliould be taken 
ns to the marriage held that the Sessions Judge 
m ordering a re trial had not exercised a proper dia 
cretton ha having admitted that the prosecution had 
failed to proxo the marriage and it not being alleged 
that any evidence was tendered by the prosecution 
and not taken by the Deputy Magistrate CflWKXXBB 
Kits Giiose « kokdolou, Chatterjee 

[Li R., 11 Calc 81 


5 Turner inquiry — Trotted 

inyi against accused — A o tire — Ko order affect 
mg an accuaod in a criminal matter should be mado 
without gmng him notice sons to enable him to 
appear and slum cause against it A Session* Judge 
has no power under * 437 of the Criminal Frc 
CCiluro Code to direct a particular Magistrate by 
name to make the farther inquiry contemplated by 
that section The further inquiry contemplated by 
e 437 of the Criminal Procedure Code is an inquiry 
upon furtli r materials not a re hearing of the matter 
upon the same evidence which was before the Magi* 
tratc who held the first inquiry If THE MATTER 
or ran rsTtriov or Cnvvni Cnr»f JlnrrcA 
ciubji** CnuNDt Cnuni BncrrAcrtAWEA r 
IfEU CnCNDEU Banebjea 

[I. L It 10 Calc 207 


8 Tvrfher inquiry — Toirer 

of District Majuirate to direct— Inferior Cn 
•nmol Court — Aofi ee to aectttcd — The words In 
ferior Criminal Court in * 43„ of the Cnminal Prc 
cedare Code mean inferior so far a* regards the parti 
cular matter in respect to which the superior Court 
is asked to exercise its reviiwual jurisdiction A 
criminal charge instituted before a Magistrate of 
tie first class was finally dt jased of by him by an 
rider discharging the accused. Subscqnently the 
Ms^i trate of the district proceeding under a 437 of 
the Code f Criminal Procedure directed a Jortlirr 
inquiry to be made by a subordinate Magistrate 
THs order was male without nr lice to the accused. 
lift ( that the 3l»~\itratc of the district bad no 
JunadiftKw jo direct a farther inqmey ScctWc— 
That as a matter of strict law the acctited was net 
entitled to be heard by the District Mapstrato before 
Funting tl « cr ler directing the in piiry I* Tits 
win ex or td» rrmiov or ’Soww K bis to Moo- 
* m «» Nobit Knraro Moosrsjrs r Jlrsirnc 
I Alt Laiu. I L.K. lO Calc. 209 


? Fu flee ia;« ry—\ P'- 

’j* 'rat ha lag lischar el a perm aeeus d 
” ,l e ground that the eu J nee was Ic 

* ntj the JI» u ratcof theduteict 
II' *1 , W ^ that in hU j ini n tl e ac 

ea* 1 lisj two itaj r jwrlj d « kii- a c<l, and dir v in H 


OJimiNAD PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 18S2 ACT X 
OF 1872 ACTS XXV OF 1861 AND 
VIII OF 1809)-cW* need 
under * 437 Criminal Prceednrc Cede tlat 
further inquiry should he made and the aeenscl 
called on to enter upon his def nee Tho aceu*’'! 
was not called upon to show cause why a furtber 
inquiry shctild not be made but * summon* m the 
terms of a GS of the Criminal Procedure Code w*« 
issued to him Oa Jus appearance he was tnod by 
tho Magistrate of the district con rioted and »«» 
teneed The witnesses for the prosecution were net 
recalled but the Magistrate relied Upon their evi 
dence as recorded in the first trial and al^o upon 'ho 
slatcmont of a witness for the dt fence which ws* net 
receivable in evidence Held that the proceedings 
of the Magistrate of the district were irregular tint 
because mtieo to show cause why action should . nr 
be taken against him in the terms of a. *37 c 
the Code of i rmuoal 1 roccdnre was not served up n 
the accused person before prrcccdmgs catcssivy 
under that section were ccmmenced and seroiw * 
because the subsequent prcceedm s of the Jia is 
trate were net such as wo contemplat'd by »>* 
».»«». of > «7 ...rawb ». fl» 

»t. pr.tl.cllj lattJ «I>™ t'.ltmt •'>>« ™ 

rtto.drt m Ike tear.. tf * W&l 

tte Magntr— t© of tho iotnrt bat op™ it;M •» 

..lari, at. rttorioJ hj tho B«|»tJ 

had boo. ,a, .1, ratal *»■» by tb« cSKt ulm* 

.rotsol.nt... -rrt f.t.i to ft* 307 

Krnmi r jump ran « 

B — J>j.rJ.ojr — Onler 

Her tnnnirv— Trial for tumor offeree Ohih 

*4- a 

* 2o3 rf tbe Cede cf Criminal Procedure ^ d.Ki.sr-eu 
a pera n accused cf n tuif 

in in.ry was made by the Court of Session under a 437 
JJtll that the off cure of nr ting nf J J . f r 
the Magistrate was ermpetent to try 
the iffcuce of asaiult Qcz*y 451 

0 FurtUr •»?» *%-**?*£ 

Magistrate —Compound-ills effence ^ 

charge nndcr # 4J9 cf the . ^/n,hec 

instituted the accused woe sent up ®y U VUst 
before a Dernty Magistrate of the 
Previous ioanr eal lenee ^ Kid Kvn 

wi b toprt-f 

tab .ab.tr,™.). "J, « r . 

anWs.437 of tiw Cnminal TsM 

Dt D jod? Sla-WSBU t« .ml «P -^ lh st 

• r t els an 1 mt Infcrts to ' "j. ^ 

rale and to glr* |be Dls rift 

IttiM to call f r « rtc n! «« *2 » <3S f * 
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cnmnTAii procedure codes (act 

V OF 3898 ACT X OF 188J ACT X 
OF 1872 ACTS XXV OF 1861 AND 
VTTT OF 1869) -coot used 
Magistrate an 1 to wt un Ur a. 437 the Utter must be 
nifmr \ol* Kn to Moohevet * / *** c f ! 
IsiU hah a 1 L F 10 tale 26* f ibwed 
Qcer* EstrnEas r \awab Jan 1 

[LLR lOCalc 661 

10 D seharge ttf oernwvf— 

Farther tuqu rg Forcer loci reel —A# »M*wl has 
ins been discharged after a full inquiry bef wnn ni 
pet cut Ccurt u entitled to the benefit of inch di« 
charge un! mj s mo further tn 1 uc u disci 1 1 
Consequently an order made by a District Ju Ige « 
rectuu a further inquiry to be LtM and’* * 13 ' 
of the Criminal 1 roeedure Code in a case where a 
Magistrate hat di_ charged the accused under s 253 
was n t warranted by law when there lial been a 
full inquiry by a competent Court and whin no fur 
tlier erilcnec'was disci soil such order bung base! 
merely uj*-n the gr mild that in the ojin-n <f 
the District Judge the cvileeco record! i was sum 
cunt fir the consietun «f tlie scented. JEBDVK 
mibto Hot r SttiQ Cnc-niin P**s 

[LL.lt 10 Calc 1027 

11 To er of Valrrcl 3fag t 

Irate to dircef /«r(Arr i»7« *V Ay 3lng etrate of Ihe 
fret elate- Infer or Moj etrate —Where a Pis 
tnct Magistral called fir the ncird of a easo in 
which a Magistrate of the first class lial disci arged 
certai i accuse 1 persons and directed an the* Maps 
trate of the fir t cUm to make further tu juirv mtj 
tlie ease —Held following Volta Kruto 3f okerjee 
v J2«»*u* Lai Laha I L B 10 Cafe 268 and 
Qu en Fmprete v Vateai Jan 1 L Jl 10 Calc 
551 that the District Magistrate’s order was ultra 
tt ret aud illegal JniKOUEl r IUcnO 

[I.I4.K. 7 All 134 
12. ■ JVrfAer injK ry — Ft ln»f 

— Dalr ct Magistrate To ere of Where an ac 
cus d person bus been diselinrgcd by a Magistrate 
furtlur inquiry conn l be directed under s. 437 
of tl c Code ( t Criminal I r ccdiire on the ground 
that the Magistrate 1 as not ri"l tly appreciated the 
ere 1 1 due t > the witnesses Further inquiry shoul l 
only be directed when other u itneaaes mi"! t liavo 
been examine 1 or when the witnesses have not been 
pr pcrly examined) and inasmuch at* 437 docs nr t 
direct that the evidence already taken shoul 1 bo 
taken again the further inquiry shiuld ordinarily bo 
made by the Magistrate who made the original 
inquiry Where a District Magistrate bung of opi 
turn that a subordinate Magistrate bad without just 
cause refused credit to the witnesses in a certain easo 
an 1 had Improperly disci arged an accused prrson 
directed a further inquiry by ancther Magistrate and 
the accused was on the same ealdencc TC-tncd and 
conuctcd — If el l that the conaietun must bo 
quashed. Queen hstpBEss * A urn Khan 

[LL.E. 6 Mad 330 
13 —i .i - - — Further inflti ry— Power 
if Dalr t Vagatrate to suggest a committal — V 
District Magistrate who refers a case to a Subordinate 


CHIMIN All PROCEDURE COOTS (ACT 

V OF 1803 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VTH OF 1809) — continued 

Magistrate for further inquiry Ins no noth mty to 
fitt r him in the exercise of lus judicial dismtinn as 
t tl e question whttlur the case shiuld or shoutd not 
be c mmitted to the Court of Session Qoven 
1 urntis r McNiaAUi I L R 15 Mad , 39 

14. Complaint — District 

V »y etrate Voi er of to order further inquiry — 
Dispute c ncerniwj land — CYiminai 1 rocedure 
Code i Uj — S 437 of the Code of Cnmmal Price 
dur d ri n t gup power to order a further in pnry In 
a case nnder s llo of that Code CnATnu It*i r 
Mnxejas lUx I L. It. SO Calo 729 

16 ■ -■ Further inquiry Order 

of without notice fo the accused — Magistrate 
lo er of to or ter further inquiry uAieA ha l letn 
re fur dig A is predecessor — One If was tried an l 
discharged by the *>«b Divisional Magistrate and tho 
c inplainant moacd tin. District Magistrate fra 
further in [iiiry n t only against Jf hut also against 
rthir pm >ns u ho were cliargc 1 with hung conncetc l 
with tlie aame c (fence and the District Magistrate 
cxprrssly directed a further inquiry only as against 

V who was tm 1 and conv icted by the Sessions J nil), i 
Ihe c mplamant then movelthe District Magistrate 
f * further inquiry against tho other persons and Iho 
District Ma,,istrutp a difftrent cfllccr u itlirut giving 
them n tier ordered a further Inquiry to bo mail* 
Del l that the Di tnct Magistrate was not Competent 

c n the face f Ins predecessor’s order to direct a fur 
thrr inquiry which hail already been practically 
refused That in tin circumstances of tlio easo tho 
Seasons Julgc was the pr per rfficcr to dirret a 
further iu miry Katto Sin an r Ram Sinoh 

[4 0 W N,100 

18 Janirfic/ion of District 

Magistrate to orler further myuiry in a proceed 
ingunler s 133 of the Code of Criminal 1 roee 
dure —A District Magi trati lias strictly speaking n > 
ptweruiihr* 437 of tho f nniiunl I rneo luro C< |> 
(Act X of 168 9 ) to order & further inquiry Inti a 
proceeding undor s 133 < f the C <le \vl ieh U, ) wn 
pratticolly dnq prd hy a Siibor linatu Magistrate tho 
j roper course being to refer the matter t the J)J j, 
Court Indha Rath Danerjpk r Qukfv p Mmirsj 
[I. L It 26 Calc 42S 
SCWlf 2)3 

17 Further in l uirg — 

exons Judye Jura l efioa of — It is competent to a 
‘■Ob. i ns Judge acting unit r the Criminal I roceilurti 
Code a 437 to direct further inquiry to bo hild 
where alditnnal evil nea is nrt forthcoming 
Qtreev Euro ess r Daeasivvata unf b 

P L H. 14 Mod. 334 

18 Tower of Sen an, J K ?», 

to order further 10711 *V — A Sessions JniRc l, B t 
c mietcnt under « 437 Criminal Precwlnrc C«<le to 
d rcct tho re- pen in" of tho proceedings mrrrlv 
became in 1 is opinion the Subordinate Mxgistmto 
lia* wt rightly appreciated the eralit dne^to thn 
Witnesses Vurther inquiry uuder that section 



( W1 ) 


DIGEST 01 CASES 


CRIMIN' AIi PROCEDURE CODES (ACT 
V OP 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
VI1X OF I860)— continued 
means the taking of additional evidence net the 
re hearing of the came evidence DaesTO LAM. 
r JbmukIuk IDE 12 Calc 622 

19 - — Inquiry — Further inquiry 

Fresh inquiry — Jurisdiction — A of tee — District 

Magistrate— Subordinate Magistrate -—Wien a 

eimplamt lias been dismissed under * 20J of the 
Criminal Procedure C<de (ket \ of 1882) or an 
accused person discharged by a Subordinate Magu 
trate the District Magistrate has power under 
s 437 of the Code to direct any Magistrate subor 
dmate to lum to make further inquiry into the e< in 
plaint dismissed cr into the case of the accused 
person discharged even though there be no additional 
evidence diachscd or allegation that such exists 
The tern further inquiry in s 437 is not re* 
stMcted to inquiry upon further materials or farther 
or additional evidence * Before directing further 
inquiry under a 417 it is net obli e atory on the Dis 
tnct Magistrate to give notice to the person dia 
charged or against w hem the complaint was dismissed 
When an order dircctiug such inquiry is made the 
Subordinate Magistrate to whom it is directed has 
lunsdicti n and is bound to carry it out Such 
order remains in force until it is duly act aside 
or withdrawn Difference between the pen era of the 
District Magistrate undci the firmer Criminal Prc 
cednre C.dc (Act X 1872) and the present one (Act 
X 1882) punted out Imprest v Oowdapa J 
V. 2 Bom 635 explained. Chundi Churn Bhvtta 
chargee v lltm thunder Banergee I I B 10 
Calc 2(77 ccmmentcd on and Jeebuulcritto Boy ▼ 
Sh,b Chuuder Das I L B 10 Cole 1027 Queen 
r. press V llosetn I L K 6 All 367 and 
Queen Empress T Amir Khan 1 JL B 8 J/W 
3 tC commented on and d ubted. Qr«^V UPHMS 
e Do it ah j i Hoku ASJt I D R 10 Bom » 131 


20 


Further *nqu ry 


Traffic'-* otiee to shoo cause —Held by the Full 
Dench that when a Magistrate has discharged an 
accused pm m uu let i 2*1 of the Criminal Pn.ce 
dor Code the High Court or Court rf Session under 
a 437 lias jurisdiction to direct further Inquiry on the 
name material* and a District Magistrate may under 
like circumstance* himself h Id further inquiry or 
direct further inquiry by a Subordinate Magistrate 
Qu eu Empress r Dora Iji lie rmaijt I L It JO 
Bom 131 rcftTted to Empress r llhole S nyh 
If \ All 1S33 u leO Queeu Emfrtst r 
Itamu I L B G 111 tlundi Churn 

BKutlaehargia v II t m Chunter Banergee I I B 
10 (ole* 217" Jetlmn Arisfo 1 ry * A*' 4 Ckunder 
Dan 1 I„ B 10 Calc 102" Darsuu 1 all r 
Jamuk Boll J I 1 12 Cole 52’ anil Q « 
J«Mi * 4m r Khan III 8 Jfarf, S3 
1 ct-t si from In rsrm ing tl c power* c< nlrrrrd 
1 J *. 4»7 ‘'•s ► «* Jul r* anl M* \ trate* »h old 
in tl * first jUce alway* albw tl r 1 ir»m *1 “ h»* 
tw> disci *r»«d >h pj» rtunity f h wing can * 
why then 1. nil n-t be further liquify 1«-f rc an 
order U that t Beet H mad an hue* tlry *1 uu 


( 1071 ) 

CRIMINAL PROCEDURE CODES (ACT 
V OF 1808 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV Or 1881 AND 
VXIt OF 1869) -continued 
...» them .primely ni *ith 6™‘ “'i “ 
cunispection especially m casts whom tw q . 
involved m m, Kto 

m winch their discretion should he rrfin . 

such circumstances the remarks of „e,dt* 

lYRKELt JJ m Queen Fml rets v 
I L It I 4U 118 in reference to •Tl** 1 * ‘ 
acquittals are applicable ■P^’^'q'aII 62 
CdotC A. u xv. 

o* Orders for further i* 

quiry— Order to the prejudice of an aerate P'r< 
-Kotice to shore cause -Before any <™. r 
to the prejudice of an accused person 
of the Criminal Procedure Ode notice * r 

to that person to appear and*how rmiso wl ^ 

should not be passed Queen } 

I L B 9 All 62 referred to Qrg"*£ tg9 
1 A3CDH1A 

OQ - Forcer to or fee /*"*** 

tnnuiry— Accused person 

Code s 437 -Held that a person **, f 

proceedings under Cluk HI (rcUting to^ p , uri 

good hchar.cur) of the C*le of Cnimmu ' 1)l9 

are being taken is an aecu«d !*»>« ™ „ T 

rrKL-Wvj-H^'A’ 

MtaiA Qr7e-< Txiit ^(m.ij^} “ j o7 

-A..T Hi Of i\,\o tr* * 

Code t 437 — A c riplsint ffruco roid h 

Magistrate of the 

.hi. ».8.r . 321 »t '™fV. |1„ BmpUiru; 1 , 
trate recorded a brief * „,tocMf* t) /•** 

but did net ask hmi ef he hs<l » y f rr of the 
svils nwied directing t us „ bee 


but did net ask him u«»“V t * r r r of toe 
An order was pwsed d»n*t,«g1 p .ee 
petit i m of confUnt A : {}i( , ^tirr »“ J ‘" 
ttati m calling for * T .P„ rt , dirm*w<l thi 
receipt of the report the , lrr ,dure 

cempUmt under b ^OJ of t^ Cn^ ^ twt , 
C.de Tl ero w»s n tiling j, furt 

rnpral ord r to ■>»■' <''*< J" “ Jf n dirtrt » J 

th. tr«th .( th. "Wl™' .f ,.(• 

If*«l lnvetti"*tlm to he ml w " I f.lvl '’I of 
the Jiurpwe of *jy*tVtb« dl miMxl r* ** 

c rnjUlnt the »»m* lost the s***!*" 

cl.ar h o up n the s»«e W**! ch%T vc the »ecn-> J 
In the same Court and UP™ _ th L % IJ tk*t 

weretned cmvl tel , nn «. rt I" 

Magistrate In erdertn), a further I q J t , t 

the%mrUInant. syonl tf tM 

contrary t> any in si nnAr wthh 

'V ,T° l ITb •I.Akrt'T'V 

first c »r l ,nt .Trwr «»•* r I r«»« 
W**ncct*«ry q«i-« r*T\ IT R 0 AU ** 

\ 1 t to are** J "Jltr 

ns. at ir^rr Cote 


eharye If V-7 islmti- 



( 15*9 ) 


DIOF-vT or CA*F' 


( ) 


chimin At. rnocEDtmr codes (act 

V OF 1808 ACT X OF 1832 ACT X 

OF 1672 ACT 8 XXV Ol 1601 AND 

van of i6oo> ««./,» *j • 

(Art X of t?S2j t JJ* —Aon tie* to an accused 
jw« U neer *&ry ia p ml of b* lef tv »n trdrr 
under *. 43” cvi be pvsed but u * toiUtr of 
dikcntiio il I* proper that neb n lie »b ull bo 
given. Jlrtd tj the majority of tho loll Bench 
(P*jv«r \1 iimv Tonrniu Nonais 1 toot 
and Oknim JJ) -After m inquiry ly a 
nbrtiuto 3!ft~i»*nite «od Ibe <5 s*-)nr£r it an 
•ontvod prrwui * br»<m* Jed.e or r»!c ha* 

JUTiftiirtl *s under*. 4? of tho Cntmnal I rueedare 
Code toenlt k fonhrr inquiry w » re-hearing 
op n Ibe asree nitmftli which were hcfi m the 
*oVrJin»t« Vn r»te W when n fort I rr «vl 
deuce is f rtheoroin- J *S» setitln,.) 

the wxtAa “ further inquiry in that ••■etl n mean 
tl e inquiry prvlimuiftry t Inn! whirh regularly 
main in « rlurjre or di finite and dn i*t liclude 
the trial \nd if rn Ibe e lienee taken the arru cd 
coght t > be c mmittod then in a case tm) Je only at 
the fviiun* the proper cunt U to r mu t unlee 
«. 4V"t to thcr e»»e* ti rtf* r t the !l»„h Coart 
Per Pci* sir J —The W ni inquiry me hid » a 
trial and the" farther inquiry would there fire 
•How «f the f riming f ft ehsrge ftnd the enn 
examination of »i mim f r the j r- ft rent i n Per 
l itbibam CV ftnd OKO« J -Tb p>wtr given 
by ■ 43 T of the Cnmtnftl Pr < ■dare CkIo to order 
ft further inquiry is confintd to esifi in which the 
r*vi»ing officer is aatiftfi il f r one of tho reason* 
merit roned in » 43<> that the »uVrilm»te cfficer 
hu proceeded rn insufficient materials ami that with ft 
ra-re eihiortire inquiry further material would be 
firthcoming It w*« net Intended th/it inch an 
enquiry than! 1 be granted tun ply for the rocotiftidor 
«tion of evidence Lf the ifinra or IlftEt Daps 
Saktal e Sasrclu X* Ii R. 15 Calc 608 

25 — Further tnju ry— AotiCe 

<o the ooevied— Practice — Befwe making an order 
f r further inqmry under • 437 Criminal Proc dure 
Code a n t re *h ulil bo given to tbe ae« used person 
t> give 1 im sn opportunity of teulg heard upon 
tbe jorsti in whrther any further inquiry »b uld be 
made llar% Pa* Sanya] r Sanlulla I Z> JI 15 
Calc €09 t lined. JaiJai Uaw r BuptUL bnon 

[2 C vr N 166 

26 £ level on of Court — 

Further <«7« — Aoiiee — Although there u nothing 
in • 437 rendering It incumbent to give n< tice bef re 
directing a further inquiry yet & Court would not be 
exercising ft proper discretion If before ordering ft fur 
ther inquiry it dtl not give notice to the accused to 
ah w cause against s icli order Where tberef re a 
further inquiry was directed with nt »ucb i revioua 
n lice to the accused the High Court *<t aside 
thotnler Han Pat* Sa nyal v San fella I L It 
15 Calc COS followed If tub maitbs or Aviv 
liAmoAs DOWN 249 

Haiti Scsan r Kasi Styon 4 C W N 1 00 

27 — — - — Further inquiry— 
Wrongful confinement — 1J roegfel resfrainf— 
Afaliee— Penal Code it $40 34J — Ihe accused si 


CHIMIN’ ATi FROCEDDRE CODES (ACT 
V OF 1838 ACT X OF 1P82 ACT X 
OF 1872 ACTS XXV OF 1801 AND 

VIII OF I860) — reWijiuf / 
ft! kari in • pert or niiled & toddy »h p where the 
eemplunvTit and one D were tmpi ycd as agents for 
the sal tf toddy Having rtwa n ti suspect that an 
IT nee un ler the AbVan Act (B tnbay Act \ of 
IS h*l been committed the accuse 1 made an 
inquiry in the nurse of which the (ctnplrummt um le 
certain stall incut* implicating lilt fellow servant 
The areas'*] tbrreup'Ji resilvedto persecute 2> and 
nuke the complainant • witness in the rase In 
nlcr to prevent him being tutored, the accuse I 
rdcred hu s jwy fci bnng the ccmpUmant to ins 
ramp an I then* detained him during the night aiul 
n the f II wmg morning ftent him in charge of a 

* P°> toft Ms giit rate * C urt where the eomptuiuan 

rr [ rated the stfttemeuts made by biro befi re thcaccua d 
He was then all wed to go oway The teens d 
pn scented D an \ in tbe course of his trial admitted 
in hit dep sitwu that lie had ordered his 
sep y t > 1 ring the r mplainmt to bis ramp 
and had drtaroed him there donng the night After 
th termination of Z> s t'lal tbe complainant 
clmr h ol tbe nee «d lntb tvr mgful confinement under 
». 3 1" of the Penal Pod Thu neens d pleaded tliat 
the c mplaiuant had voluntarily c<nie to hu tent to 
have 1 u statement* reduce I to writing and that 
he liad of hi» own accord it pped in hu camp during 
tho night Tbe trying Afa 0 ntratc held this plea 
) nv«d and discharged the accused under e 2o3<f 
the Code of Criminal Pr cedure (Act X of 16b 0 ) 
Hie Sessions Judge held that though the aecuiid had 
detained the c mplainant iu lna camp during tbe 
ni ht still he was d t gniltv of any tffence tinder the 
Penal Code as be had acted with ut malice anil to 
tbe best of hi* ju Igment ne therefere declined to 
interfere or onl rear f i rtbr r inquiry Hell by the 
High Court ou Kvnun that the trying Magistrate 
liad »r ugiy omitted ti take iuto consid ratim the 
ftdroiisious made bj the accut vl m his dep sition in 
jy% cate Thoso adm uions had an imp riant 
bearing on tho I resent case They were admissible 
in evidence ftgai ist the accused and as they w ero 
loft out of conn Icrat ion the inquiry waft necessarily 
Incomplete and iroj rfect I urtficr Inquiry was 

therefore ordered Dhakia r CireFoan 

tlhE ISRqou 378 

28 ------- Order of Sctiions Judge 

rejecting appl cation under t 437 — Subieyvent 
order of Ifntnct Magistrate granting similar 
application^ Practice — it hire a SessiiDS Judge 
bai passed orders under ■ 437 of the Criminal 
Pror dire Code a Distmt Magistrate acting under 
the same »ect «q sh mid n t piss orders of a contrary 
hml hut tf he thinks that the Judges orders were 
wr ng he sbiuld submit them to the High £Vurt 
through tho medium of the Public Prosecutor 
Qu e> Fmpress v Shere Otng' I [> P 9 All 
36° referred to Where a Sessions Jud"e had under 

* 437 of the Criminal Procedure Code refuted to 
order further inquiry into the cas» of an accused 
person who hsd been discharged the Hi^li Court 
set aside a subsequent order of the Magistrate of the 
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mam op ca«ps 


( iff? ) 


DHIMIKAIi PROCEDURE CODES (ACT 
V OP 1898 ACT X OF 1882 ACT X 
OP 3872 ACTS XXV OF 1831 AND 
VIU OF I860)— cottltnaed 
Jistnct passed under the same Bcction anil ordering 
further inquiry into the same case QciE-f 
Bupeess r PiBtni I L R , 12 All 434 


29 - Junsdsetson of Setttont 

Judge ami Magistrate to grant further i njuiry — 
Power of the Sessions J adje to interfere with 
or ten passed ly the District Magistrate — Both the 
Sessions Judge and the District Magistrate are 
ecropetent under t 437 of the Criminal Procedure 
Code to rrder a further inquiry but the Sessions 
3 edge lias do jurisdiction to renew an order made by 
the District Magistrate under that section refusing a 
further inquiry It is open to the Sessions J nt^e to 
refer the natter to the High Court under 8 433 
Dawhbi Manpak r Jaooo I al 

[IIB 23 Calc 673 

30 Further inquiry of rffence 

not charged against other persons not before 
Magistrate — Code of Criminal Procedure (Act V 
of 1808) ts 203 20} and 4*7— Penal Code ss 134 
and 456— On a complaint made to the Deputy 
Magistrate he convicted cue of the accused It of 
mischief On application made to the Sessions J odg 
he directed a further inquiry to be made by the 
Magistrate into another tffence under i 1 lA of the 
Penal C wle la respect of II no cliarge of any sneb 
• ffcncc haring been made at onj time against him 
The Sessions Judge also dirretffl a further inquiry 
n gainst (,ther persons who apparently w tre mentioned 
lu the com plaint but who liad not been summoned to 
appear before the Magistrate Held that the order 
cf the Sessions Judge was without jurisdiction not 
lung within the powers described by ■ 437 of the 
C< do cf Criminal lr cednre Hah hianonK I)A93 r 
Juan. CncvDEtt Kabtakatiiva BnrrrAciiAWEB 

[i L R, 27 Calc 058 

31. rower of superior Magts 

(m (ts to direct a Subordinate Mag strafe to issue 
i arrnnts preciously issued and eaneetlrl ty sect 
subordinate Magutra'r — 1\ here t SaWhrui nal 
M« istrate issued warrant* f<r tho apprehension of 
a we accused person* fi>r trial and afterwards can 
relied the warrants an 1 a District Magistrate pnr 
J rtiug to art ondrr * 137 Criminal I n Milarc Cole 
si ire ct 1 1 the sai 1 'mb Divisional Magistrate t» re muo 
the warrants —J/etd that the Magistrate'* trder 
directing the ‘'nb-Divlsi nal Officer to re-is*uo the 
warrant* a~aln t the aceus.nl was ultra tirrt Held 
also, that s, 137 Criminal 1 rcccduro Ctdc -dxa n t 
eontempla e a ease of a Magistrate directing » feuber 
♦finals Ma nitrate to Dine warrant* f r the appre- 
b i l<n of a person Held further that tftc or lor 
omrlaineil against was net anthoilsed by *- 13' 
l run n*l ] race tare Cede an 1*1 nil then-fan be»>t 
» l I » rue wattes or rue or Ot * r 

t-UAaaa sieu 1 C "W Tt 050 


33 

aj » 


I oEBAir ^jyus r Tnasus ‘>rwitt 

[3 C "W 27, 290 
— Or ter d red ng »rr«»*f 
* urarraut of a ere it lad i iiueJ uot 


CHIMIN AD PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 3872 ACTS XXV OF 1881 AND 
VHP OF 1809) -continued 
to le tried — Issue of warrants icheit no further 
proceedings taken Effect of — Where after the itsue 
of warrant of arrest against certain persons tba 
Magistrate doe* not think It proper to proceed 
further —Held that the termination of prumduigs 
against them u in eff ct on order of discharge »uil u» 
therefore subject to rei mou under * 437 Criminal 
Procedure Code Mora Sisan r ^MonAcrs ^ 

33 — Order for further mju’rj 

m case of discharge of person called upon fogies 
security fer good behavior— Further inquiry Forer 
to order •» such proceed ny*-Co<f« of C Jl” 1 *" 
Procedure (Act J of 1S38) ss 110 and 437 -A 
further inquiry cannit be made into the owe of a 
person against whom proceedings under * 1IO of ilia 
Code of Criminal Procedure have been taken arid wu 
has been discharged If it be cornu bred by he 
Magistrate that it u necessary to institute further 
prceeedings he is competent to 4j\*° 0 ‘Y“ : 
on fresh information received. The /. 

which can be erdired under s 437 of t* w** 
Criminal Procedure is wto & c-mrlslot 
been dismissed or Into tho case of a iy sccuied pew'™ 
who has been discharged Preceding* 
of tho Code of Criminal Procedure emmot b re-mw'* 
.. »» » complaint no. «» th;f h» "S”" J “ ». ?! 
in .Inch any accuoal potaon !i*» l*oh ^ „ , 
tho toms aoon.Otl p<f>« 
a. 437 o( tho Cod. of Cnouui rttorf*™ «»"» 
refer to a pers.tt accused of •» iff wire 
discharged frera a charge ot that tff • nco * 
to™, of Cl, MX of tho CoJo Q l?*c» 1 ^!ooa 
C IlUVMoVOlS JDK. Jfcmc,”"* 1 
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Bee ntTEMACE TO ITton <J t ’Kr-C£J 

““c* r ifZ&ffijg 

L1R. 23 Calc, 310 250 


- e 430 (1873 


297, 1801-00 


> 420) 

See ConarrMEVt 


I lx R 8 All. 1* 
p, I* JC, 16 AIL -05 

*» a.‘ S'Ss 

^ 1C w N 10 

s.. Mmort-Ujoj" gTSewniw 

oote to,,. » I.57J 

o„ rotir.iTo, Oao.a or Cot.,**. 
t.c.ti.>«-M’ JL!3 „ 1( ,97 

v, ) ‘tllmnon 11,1 


{ l*- ) 


moisr or CASI 


( I9-S ) 


raixnt al rnocDDDRr codts iact 
V or 1833 ACT X or 1832 ACT X 
or 1 S "2 ACTS XXV OF ISOl AND 
\m OF 1603)— cm «*«r 

*V» Cmi rs~« rrmtev— Ctncmt 
Cirri 

K rr Cum rprr* K mrrc* —Power or 
IlJ.Jl tP *1 At TO *-r»TTXC*l 


gee K ttaoyt Jm*. J rxitnimor or 

[ILH 20 Calc., 032 

— a. 440 

gee I rnnow— CznenrAt Caves— AC 

cnnu» I.L.IUH Mad., 003 

— ti 443*403 a 872 es 71-88) 
fe Jrziti imon or Cxttnut Cotxt— 

Lnvmt Scmiu «r*«cT« 

04 B L IL 100 
I t. IL, 4 All, 141 
I Ml li) Bo nu 801 


— fs 443 444 ( 1872 , s. 72 ) 

gee MAGISTRATE IrRISPlCTlOX OP — 
hftmt Acts— Mebciiapt Mamet t 
Act 1«v 9 4 Mud, Ap., 23 

[7 Mod. Ap. 33 


8 461— "T'are/virae'* Mean t»i ef— 

The nnri u 1 ur prani In ■. 4^1 of the Ode of 
Cnwiiial Procedure muni persons 1 m in 1 urine 
(JrzzK Impress r Most LLE 10 All-,08 


- 8.462 (Act X8f 1876 b 37) 


5 /e Atml it Cmwitai Cabzs— Cjuih 

J 11 L 1 ROCXDrBE CODE 

[L I* IL, 14 Bom. 100 
S e JmT— JntT cvder IIion Court's 
Criminal Proctrcbb 

pL.lt 1 Bom , 233 


- bb 463 464 . 


gee Jcnupicnos or CniWTWAt Cocjjt— 
Ecboeeait British Subjects 

[LL.H 12 Bonu 601 
b 464 (1872 b 84 ) 


gee Magistrate J cbibdtctios op— 
1 QWEItS OF JlAQIatEATEa 

[ILE 16 Mad 308 


Frmlege oj Turopean Bntiih 

inljecf — TFiiirer of pnvtlepe — The provisions of 
*. 72 of the Code of Criminal Procedure relating 
totbelcindof Court which shall have jurisdiction and 
shall not have Jurisdiction to inquire into a complaint 
or try a charge oguloat a European Jlntuh subject 
constitute a privilege that is to say they are not so 
much words taking away jurisdiction entirely as 
wrrds which ronfer on the British subject a right 
to he tried by a certain class of Ms wtrates and by no 

otl er« winch right the Code enables lnm to giro up 
8 8tof the Criminal Procedure Code must be con 
* trued strictly with s. 72 and bef rc a Fnnpean 
British subject can he considered to have waned the 


CHIMIN At, rnoCFDtmE CODES (ACT 
V OF 1808 ACT X OF 1832 i ACT X 
OF 1872 ACTS XXV OF 1861 AND 
TO! OF I860)— co»/i»se<f 
jrn ll've conferred up-n him by • 72 It must ap 
jv*r that Lis rvl l* under tliat sectnn bare been 
di tlnetlr male known t> him and that he msd 
hare been ctia’ led ti eicrelsc buchnici. and judgment 
wl ether he woull or would nit claim th se rights 
The waiver cf rnvllegesp ken of in a. 8 A must bo 
an a'wAutc pnng up of all tho rights with ref t 
cure toCli k II of tiie Cod of Criminal I roccilurc 
which a luropoaa British subject hast are] tho 
words "dealt with as inch before the Magistrate 
rnr*n ererj thing contained In the chapter — that is 
to say the tribunal having ognltance of the ease 
the jesoedure and also tho punishment to wlneli 
the accused would be liille lx THE MATTER Op tub 
rrntior op Qtisos Furnzis r Aleev 

[L L. IL, 0 Calc 83 AC L.E. 403 

— b 4 G 1(1872 e 423 ) b 465 ( 1872 , 

b 46 ) e 408(1872 s 423 ) sa 407 438 
409 470 471 (1872 e 430 ) and 8 473 
( 1872 , B 432 ) 

See Cases noun Ivsaxitt 


— 6,406 

See CninOE to Jtntr— Enrutva rp 
Stectal Cases— UM orwpvm 
P& 


— es 471 and 473 
See Decxaratort Decree 
Orders op Ceimikal Cotnr* 


-b 470 0872 b. 471 


8 171 ). 

See CovrsMrr op Court— 


5BL.Il 100 13 W 

13 vr 

lew 


See MiatstRATR T 
PPBZWCE by other M 


fX.Xi.2L, 


See Remaho— Criminal f* 

[ej 

See Rbvisiov— Criminal 
ceelaxeocs Cases 


PLB. 18 
LIi.IL 20 
LL. 1 L, 
IX.E .21 
LL.IL 26 
30 


See Cases wber Sanction tor 

OPTION— 1 OWER TO OEAKf Si. 


e bx sioss Junar JoarspicrroK 
CL L IL 4 C 
I. L IL 23 
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DIGEST OP CASES 


( 19JO ) 


CRIMTHAL PROCEDURE CODES (ACT 
V OP 1668 ACT X OP 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VTII OP 1869 )— continued 

Z. Act XXIII of 166 1 t 16 

— Sending cate for investigation ly Magistrate — 
A Subordinate Judge, finding that a person had made 
a false verification of a plaint sent his case for love* 
tigation to a Magistrate of the district vrho refuted 
to investigate it on the ground that the alleged 
cffcuce was one triable exclusively by the Court of 
Session to which the Subordinate Judge Dimself 
should under s 173 of the Code of Criminal Pro- 
cedure have committed it Meld that the Blagu 
trate of the district was bound to proceed with the 
investigation of the cnao according to s 16 cf Act 
XX1I1 of 18C1 Reo r Aubcta Nats 

[7 Bom., Or 20 
3 - - Preliminary enquiry — 

Procedure — Under* 47 1 Criminal Procedure Code 
tiro Court roust first raaho a preliminary enquiry 
to satisfy itself that a *peeific charge coming under 
the sections mentioned m it ought to be preferred 
against the accused and after being so satisfied it 
must either commit the case or send the esse to tho 
Magistrate for enquiry whether a committal ahouM 
be made or not In tab iutieb or thb rsrx 
TIO*f 07 li.AU JpBOSCMNO ItAQCUEE 

[28 vr R, Cr 39 

3 Purer of High Court a* 

C» til Court to interfere nth order under * 471 — 
Wlirrc • Civil Court directs an Inquiry to be made by 
tbe Magistrate of the district under s 471 of tbs Cn 
minal inccdure Code in respect to the evidence 
given t y the witnesses in a owe before it the High 
Court cannot as ft Civil Court on appeal interfere 
beu Queen r Daijoo l*all ILK! Cate 4oO 
Uubica btrvDCtm CuowpKAXir c Ajitcujl Mov 
»VL 8 C Ii.lt , 148 




- let T XIII of mi 
• to May t Irate foi 


'»/» re— » aguenrtr of charge — Although 

• 10 of Art XXIII i f 1S01 give* Ci»ll Courts powers 

* tnitar to those conferred on Ciryl and Criminal 
Curts alike by • 1 < 1 cf the Criunnal 1 rtcedure 
( l thi wh te law as ti the jroc-dur In ewr* 
will l |)i «e sections Is now embodied In ■ 471 of the 
Criminal 1 roccdnre Code In a suit brought tore 
cn er | *«< ssh n of certain property tbe Judge de«ded 
•ne of the Issues raised in the jlaintifTs favour 
but 0 n il e Important Issue a* to w! ether the plaintiff 
ever ) a t jvwsessUm lie f un 1 for the defen Unt The 
(taint ff «m n t eitmlned, but on the Issue as to 

I »-rssl « i e called twi* witnesses. The J cd.ce die- 
ts'll vm| I) !r statement., an l eon idenng ttut the 

I I lot tt bad failed to jif ve his rue gsrr jod "Tnenl 
f e It defendant with ut requiring him t»* give 
e Um fn tl al lnur In the roncludiny para-Taph 

*'• (Blgmetit tbs JqI « hrrrtul tlir dep"« tlxns 
tk » *T“ ** ,fK **es above rrfrretd to, together with 
, J I •» mem-rsa U of tbeie evl lenee to tw sent 
** vat »lib a view to his enquiring 

. °v o 4 it, j |va j voluntarily given f laa sll- 

naja ~d*! | nwevvliag i and be further directed 


CHIMIN AI» PROCEDURE CODES (ACT 

V OF 1888 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1SQ1 USD 

VIU OF 1880J— continued 
the Magistrate to enquire whether cr net tho 
plaintiff had abetted the offence cf giving false evi- 
dence on the ground that a * the witnesses were the 
plaintiff a servant* he must personally have influenced 
them and also to enquire whether the plaint which 
the plaintiff had attested contained aierinent* which 
he knew to be false On a motion to quash this 
order — Held that umlir «. 471 of til CwBMOil Pro- 
cedure Code the Judge had no power to stnd a cue 
to a Magistrate etcepfc when after having made such 
preliminary enquiry as may bo neeemry he Is of 
opinion that there te sufficient ground (r e ground of 
a nature higher than mere surmise or sospiciuuj for 
directing judicial enquiry into the matter of a sped 
fic charge «nd that tho Jnd„e i» brand to indicate 
the particular statement* or averments in respect of 
which he considers that there is ground for 
into which the Magistrate ought to enquire and that 
the order was bad because the Judge had made no 
preliminary enqmry and because it was too vague 
georral in its character Qdeb'v t Bai/oo 
Ilf IUB MA1TXB 07 TUB KTITfOW Or BAUOO lull 

[L D. 3L, I Cole., 460 

6 Paver of and proceinruf 

Courttn mating order under teeHen-Order din* 
ing protection —Before a Court >* justified lu tusk 
ing an order nadir * 470, directing the rreieeutM. 
or any per* in it ought to hats before it direct « 1 
deuce Ming the off -nco upon the person nbm « « 
sought to charge rftbvr in the course «'f the UC* 
liminary enquiry referred to in that i ctlm cr J« * 
earlier proceeding* out of which tho cuquirf a *** 
It is not suflicient that iheevt ienee lo the earner rase 
may indnee some sort of »u«plel in that 
beA guilty cf an offence , but tl ere must k« distort 
evidence of the commi .ion of nn i B nco by the yen n 
who is to he jw *0001011 Queen , 

I L It tCalc 450 and In thu motif rtf they*' 
tton of kali rrotunno Jlaychte S3 If 1*1 * 
followed I* TUB *AtTM cr T«« 

^ b,r»„ , «» 'go 

n — Olfenreegniniipntl ' f J* 1 * 

1 ft — Conlemf t of Court -1 «OTtW 

Tl at Court civil it criminal which “.*• *[ ,„ . 

that t) err Is sufficient ground f ' V... 

charge meutimed in »a 4- ~ K1 ^ 5 

may not csrept a. I* pron led to *-<‘U n r ,r» 

«/d pmon.twlf for the 

C I C«A*1W fiivou 1 X* JL I Alt. 

Jiw «.« 

\or c»n he try ft peraw f 
aniffmce Avovruoc* . . . 

« — Tt * C wH e»v» ce wl® *» 

.Web 1* of o pi hi n that t!^v* *• 
enquiring into • chary' tn }“ .. rfl ,{d a* 

cl trt X Of |4 t l o « XU 

of a 4 , t fv''® »*> * r ^ .Tv, 

JU1 AIL !« 


,»* aW«»"t f 

7Xf«d- Ap C 3 
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( I OS- ) 


CniMXAAZ FROCEDUItE CODES <ACT 
V OF less ACT X OF 183.2 ACT X 
OF 1672 ACTS XXV OF 1501 AND 
\II1 OF 1603 ) -rent ,Urd 

a 6 4*1 Art X of IS 2,dw* 

t l drjwtrr the Ocrt, wLSih J »w«»c» the piwcf < f 
Inh'iaiffdiff nmlrtinj in m. -ITH, and 460 
1 the j f*rr tl trying It «i« kwb 1«M hcf rt U 
•<lf Quits r Oun Ditto 1LB- 1 All, 103 


ClUMINAZ PROCEDURE CODES {ACT 
V OF 1809 ACT X OF 1832 ACT X 
OF 1873 ACTS XXV OF 1801 AND 
VIXI OF 1800) -c n/muet 
m* !<• w • nteefoaiy or w uld hit e put the Magistrate 
IntJ a better p wtiin fir dealing willi the cate than 
hr wa* In that tin MuntiPa proccedm-** were not 
t*,l Krause he di 1 no hot 1 a fvrilinnauy enquiry 
htirntis r Joiu* 1 B03AD ZD R„ 5 All 62 


- Iml tut on ofer 




m ... 

reni»e cl a pruti-diur nthcr dill it rrituual a 
Ja^pf or MvWtth 6id» clr»r ground for believing 
tl at citl ir the Jarllft to tl i pr weeding or tlirir wit ' 
TdiiUw «-)TrtmU«J perjury or any rtlter tSmee ' 
apniott puttie Jo tier he it justiflrd In direct in? mini 
B*1 pr-<w)iur« »r»lnrt #ncb prr* m under *.471 of the 
Cnstetl 1 r erdure Code with ut any forth -r en 
quiry than that which he ha* already hrM In hi* 
waContt &«atcalU._ectdw«rtv*ia»lqroqn£ts U 
It right for • Court l*f re committing a person 
on a charg* «.t perjury ope h t own u aeon* rad wild 
• ^ateirmt, tj in t the hrann" of the apjval where 
an appeal W prouin- In tl e rate In which he la i 
cl arc,d «Ht fucLptriarr Invite wattie < f Muttt . 
Law. biiorc Z D. R„ 0 Calc , 303 I 

10 • ■ Borer to commit for e\f , 

/ewe#— S 4*1 dealt with a wore extended clast , 
ol cun, tic altth t* rocnti med Iin 4G7 4C8 and ) 
460 iu which not inert ly a Civil Court lot any Gurf | 
Civil or Criminal aud whether pctaoajingrr not po*»n* 
mg the power to c-romitti the Court of BeatDn Is 
r 1 oj ini o that Here it tuff flenl ground for h ildirip, 
an enquiry j and it mart* tl e procedure to he followed 
by the Court which may elect to adipt one of tao 
rnonet that It tv aay it may either commit a can 
to the Court of Vttion if an I where it 1 at the power 
to do ai, or, if it hat ni t that jmu cr or it not ditp ml 
to ex el-cine it it may tend the true to a Ma titrate 
having power to try oremu it f nr trial the aceutcd 
jwrtwi for the offence charged. > uruEsa e 1 op at 
Zatiiu ZD It 4 Bom 287 


s 477 (1872 e 472 1801-69 

e 173) 

See CoTTzun of Court— Peval Cods 

b 175 tLR. 12 Mad 24 

(I It. R, 13 Bom 03 

Fee District Jrrae JintiaDicrrov of 

[IL H. 6 All 103 
Set 1 1MB FvlDENCF— CONTRAOICTOBV 
Statements IB h It., A. Cr O 
Frr ‘irssiovs dtDCir 3 rBiSDicriov of 

[3D hit A Cr 35 
ILH.2A11 308 
ZDR. 4 Calc 670 


1Z - 


Offt+et under — Where a 

Court thin L> that there it sufficient ground for enquir 
Ing into a t barge mentioned In a 4(i7 4C8 or 4<" J of 
Art \ of 1672 H *1 out J proceed under ■ 471 of that 
Art Attentlm of tl c Court of h at m in tlna eaao 
d rected to Queen r Jlaijoo I all 1 L 21 1 Cale 
450 Karims of India c Codabdhan l>es 

[I D R, 3 Alt 62 


12 .- 


- Prtl uiinary enquiry — An 


order made under i 471 of Act X of 1872 tending 
for enquiry to a Magistrate la not necettanly bad he 
cauaethe Court did net raaVe a preliminary enquiry 
) (f ire mating auch < rder Tlie law requirea only anch 
j>r Iib inary enquiry at may he necettiry Held 
theref re where a Muntff being of opinion that both 
the parties to a auit tr ed by him had given falte ew 
(Vine therein on certain point* tent the cate for 
enqu ry In the Magistrate under ■ 4<1 of Act X of 
IB/2 with a proeied ug embodying tl e fact* of the 
rate and charging the parties respect h ely with giving 
falae eviknce on arch points and the e was nothing 
o alww that any enquiry that the M until could have 


— Toner of commitment ly Set 

ti/>»e Ju1y*-—Filt« endence — Unthr a 17- CH 
minal Procedure Code 187° before » Seationt Judge 
can commit a person to the Court of Sitaioii itianeces 
taff that the offence ah mid have been committed 
before the Sf awona Court and that it be one within the 
eocuixance of ami tna* t« exclusively by that Court 
Tho offuice of intenti nally giving false cudence 
(a 103 1 mal Code) n A being t ruble excluxively by 
ths Scaslon* Court w not one in nhi h the Sessions 
Juduc can convict Queen r Bunduoo Uaneejee 
b [21 W R. Or 37 


- e 478(1872 b 474) 


See Crimps ai. ritooEEUlvas 

[LL H 18 Bom 681 
See Sakctiov ron 1 nosEoUTiON— Discjie 

WOT IN OltANTlNU SASOTtOV 

[ILK 16 Mad 224 

1 Toirer of Civil Court to 

commit to Court of S stion —The power of a Civil 
Cunrt to c mtnit a case to the Court of Session after 
toinpWtiog the prehmioa y en pury i» given by a 174 
of the Code of Criminal Prncednr and it restnetod 
to the class of cat -s provided for in that fiction t>« 
where ( (fences exclusively triable by a Court of Ses 
aion nrc committed before the Civil Court EJIPRE81 
r 1 opat NiTnu I L R 4 Bom 287 

2 For er of Civil Court to 

order commifmenf — A Civil Court has no power to 
oricr the commitment of persons for offences under 
as 471 465 and 193 uf the Penal Code without h 13 
iug the preliminary enquiry require 1 by « 474 of tho 
Criminal Procedure Code Query c 1 u&uatooneb 

[22 W B , Cr 62 

3 ■ Foacfion to prosecution 

1 fleet of—Crimmal Procedure Code ( icl T of 
J&S3J * i9o — Cirii Court s power to proceed under 
a 478 after tampion jmn to a private person— 
dismissal of a complaint by a private person, 
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utaftvr ov <as»n 


CHIMtNAI* PROCEDURE CODES (ACT 
V or 1898 ACT X OP 1882 ACTX 
OP 1873 ACTS XXV OP 1801 AND 
Vltl OF 1860) 

lire d <?/— The granting of a sanction to a priTuto 
pu*>U under el (c) of * l9o of the Code of Criminal 
1 recodure (Aft \ of 1BS1) docs not debar a Cml 
Court from proceeding under b 4. 8 nor «“ “« 
dlaml *al ly a Magistrate of a complaint mad« by a 
Tinvito pertm ho held to be a bar tilt set aaUe to a 

|™ti s “” te l “ '"‘Tars S’ 334 

4 Forced A ocumentt fUd t» 

Covri—OrAtr of commitment for tnal'- gVt ««* 
rffVaee .m 47S Veamaj o/-Crt«ia if A-mwAv* 
Lode * 1°5 — Certain documents wero filed annexed 
to a petition in a suit ponding before a Mould nut 
were not gn on in evidence. TheMutanf on euspicion 
that they had been tempered with hjldan ennuiry 
and committed the petitioners for trial by the teurt 
of Session. Held that it was a proper commitment 
under b 478 of the Criminal 1 roeedure Code The 
words any such offence ’ in that icction mean an 
offence referred to in a 105 of the Code sni not 
ou cffcuea referred to In that section qualified by tl.e 
mrcumstenccs under which it is committed Akhu 
C uaspna Dr r <*?«* Em™*” # 23 Cal& 1004 

. — b 480 

See CoiTEsrrr op Coctit— Tpvbi. Coot 
e 175 I L B 13 Mad. 24 

I'Ll, R., 12 Bom, 03 

See CoTmirr op Court— PRO crorOT 

£L Ifi. R., 11 All 301 

‘fee WlTBFSS— CtmCASM-pwAUMWa 

1\ ixnesses 1L B. 12 Bom 63 
480 481 (1873 e 435 Act 


( l"3t ) 

CBIMlNAI, PROCEDURE CODES (Mg 
V OP 1303 ACT X OF 1833 AC1 A 
OP 1673 ACTS XXV OP 1611 AND 
Vni OP 1800 )— con Ji««e<f 

C»1. ™a »«« “V ,ta, J3 w ,;l£S3Sf« 

ti n the or hr must be quarfioL Is THE M 

”* "pjB It 31 !K?« *M W a,Cr 10 

8 485 

Gte COMTluvptr^ lsriom m 

s „ 

[X L R. 12 BOB'-, 63 
&,r«*«C0 MB i^_ 13Bob eoo 
- « 487 I>»r» 1(1672 « 473) 


XXIII of 1801 0 21) 

See Contempt op Coott— Ppnai. Coot 
s 2-5 10 Bom 03 

See CONTEMTT OP COOTT—PaOCEDTRE 

[INN 102 Ed 1873 241 
1 ILK.UA11 301 

- B8 4B0 481 482 (1872 B9 435 

430 180100 s 183) 

See Contempt o» Comir— C ontempta 
OENEnittT 0 Mad Ap 14 

See Mcssif J cniscicrro v op 

[I L B 15 Mad., lot 

See Sevtsvcb -I sirmsoTiir nt— 1MTW 

BONMEBT W DESaVlT OP nNS 

JO Mad. Ap 10 

Sul Tm tlrar—OJfente dvnnf 

julrol proeeed ng—Pennl Code • 22S —■£ wm 
charset before an Assistant Magistrate by a 
lu-v tea w ilh lasing commdte t an offence on It 
- S til l ns) Code ant fined. Jleld that the 
hut r k» tmr «1 i,J 1 Uvc tnfd the matter 1 tmsclf 
nadir da. Jl5o ami 43fi of the Criminal 1 roecdur 


— - 6 401 para ' 

See CONTEMPT OT CoOTT-g^ 4 

8 175 p.*.* i3Bonw« 3 

See htaOTSTRATP JCRtSDtCTtON Of 

1 oima op M VoaL 330 

S" Sessions CtotaW 

1 — Oir«*y fdln ttult* ' •* 

^Iproeeed^-Poirerof^ 

l« contempt of Court ~? r, ' nt *V, 9 t\\ 
. 43i —The offence of lntentunaJly P« n S ^ by 
... heal uroeeedmg cannot be tnr« / 


denee i 


—The offence of intent linaJiy b y 

inm ju final proceedmg cannot b^tnw j 

the Magistrate before whom t iuM * 8 (ft t , w 
Kiyrn this offence being an attempt tr wU 
proceedings of the Court to an | j 47J , 4 3 

tempt of lt«autbonty(*« 4)5 >A r 

of the Cede of Criminal iWure) 73 

HANDEC1 DOT4BA0 

C»(r« Q«n»s BlKWOTWg^mOt.M 

3 - X.J.n.1 r'O’nXs 

./ In P.start 4.3ys 5 *‘,*SbCi coopn.»»‘ 

<o proteeule — P enat Code t 2 , orceffutc * 

d cree holdir for an ° tnee nnd . p_j If a 

«d upon the5fnn.if« refttBhff mR 1 

Mapstmte pr fm d an appeal « rune 

hearing; before M ^ b. ^ 

District Judge who bad gmnt h ^ y QlP d in 
that the words ( hftU » roetdur mein I 

, 487 ef thc C^o ofCn^ 1 ^ tll „ j icm mc of 
the Icanng of *« •PP'JjL *f the Mon if rcfu«* n r 

the appeal item » * ,lB f 

Banetion was a ja Acrnl rKC«d“ K wdw the p«> » 
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CHffiDiAL PROCEDURE CODES (ACT 
V OF 1893 ACT X OF 1883 ACT X 
OF 1 673 ACTS XXV OF 1881 AND 
VIII OF 1869)— rtn/i»«frf 
Turns or XUrmrs Cursors Momnua r f»oro* 
x>ixr CurKDza 1 nrorr L L. R-, 16 Cttle 121 
Overruled br Qoeej ExfBKJS r Sabat CnANTBA 
Babbit LL.Il 16 Cala, 76B 

3 renal Code (Act TLl of 

I860) s 193 — Fahe evidence baud ton for prose- 
niton /or — Jmtlictton of Settio** J mtge — fri 
m nal rroerdnrt Code i 195 —A ■'evsious Jinks 
win has dim-tod the tail of n person fir the <ffmce 
•f firing false evidence o remitted in tin. o ur*o of 
n judicial preecfJinjr of a criminal nature befor hi® 
Warnt try the ease liimjclf Fmprenv OangaDm 
Mt y r V, liCA r 827 didinguished. QCBPt 
FxEKt 5 r Uacbdlx Liu D-> 14 AIL, 364 

4. . - — . Jud etal proreed ujt — 

yiaputrate Jurisdiction oj — Criminal 1 rocediire 
Cod* it 4 and 195 — A Magistrate wlvi Ins refuted 
to trt wide an order sanction me a pntcruti n on tho 
eharf e of perjury has no jumdicti in under Cnmiual 
Prtcednre Code a 487 to try the ran. himself 
Qeien txrBrsa r Sisbishi attanoab 

[LL.R 20 Mad. 383 

6 — ■— - - " ■ ' Jhsoled enee of order under 

a. BIS Criminal Procedure Code— Penal Code 
g 188 —A aeeond class ILvistrale who issues an 
order under a 619 of the Criminal Irorcduro Code 
has no jurislietion to punuli fir its disobedieoeo by 
reason of a 4/3 of the Criminal Procedure Ode 
Beo r lljurmiiOD Dtal 10 Bom 424 

O Offence’ committed in eon 

tempt of Court — Set none eoee — Criminal Proce 
dure Code, 1872 g 4 — Sessions Judge and Aseut 
oat Semens Judge — To make a case a Sessions 
ease within the rneanin„ of s. 4 of the Coda of Cri 
minal Pnccdnre it is not necessary that it should bo 
triable Mrlusively by tho Court of Session For 
the purposes of s 473 of the Code an Assistant Ses- 
sions Judge Is s different Court firm the Sessions 
Judge Aecrrdanglj an offence which la committed 
m ernt erupt of tb bcsaions Judge s authority is cog 
nuable by att Assistant Sessions Judge Req r 
(lUXABDAB KUBEBDA3 11 Bom. 08 

Rea r Rastajibat Jivdajibav 12 Bam 1 

7 Ir/omaltan ly accused (f 

offence — Report by a police of faint y of tnforma 
lion — Banrt on bg District Magistrate on police 
report — Jurisdiction of Magistrate to try the ease 
—renal Code ( Act XI .V of 1860) e }32— The 
•censed gave certain inform a* in to they slice who 
after investigating the matter reported that the 
informati n given was false and constituted an 
offence under s 183 of tho Penal Code Tho District 
Magistrate on this sanctioned tho prosecution of the 
accused who was convicted and sentenced under that 
section. The accused appealed against the con notion 
and sentence Ilia appeal was heard and dismissed 
by the District Magistrate who had proi loisly sane 
tioned h» prosecution. On revision the accused 


CRIMIN' AIi PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VIII OF I860) — continued 
contended that the District Magistrate having sane- 
turned his prosecution on tho police report was not 
competent to hear the appeal Held that « 4$7 of 
the Code of Criminal Procedure did n t apply a* tbo 
effence was not committed before the District Magis- 
trate nor was it in ecu tempt of h« authority nor 
brought 1 1 his mtiee in tho course of a judicial pro 
seeding Raiaaonr Taxi, r Q etas'* Fotbess 

ri It It 27 Calc 452 
4 C W N 694 
8. — and b 471— Jurisdiction 

of Magistrate— Oiriwf false eeidence — A witness 
sharped with having given false evidence in a rims 
ual proceeding before a Magistrate of the first class 
was tru 1 an 1 convicted of that charge by that Wagis 
trote and the conuction was confirmed on appeal by 
tho Sessious J u3„e 17 el l that the jurisdiction of tho 
Magistrate was not barred by tbe opTa l n of a 473 
Act V of 187- the giving of fatso evidence in tho 
tircicneo of a Court not being an offence committed 
inontempt of the authority of the Cotirt within the 
meaning of that section The Magistrates jnnsdic 
tion in such a case was however held barred by a 471 
of the Cede the Magistrate being bound under that 
section either to commit or send tho case for enquiry 
to another Magistrate In the matter oy the 
PETITION OP 8 UYATUI.L AH 22 W R Cr 40 

01 ■ ■ Court — Construction — 

The prohibition in s 473 of the Criminal Procedure 
Code (Act X of 1872) u a personal prohibition 
ANONTMOUS CASK L I. It. 1 Mad. 306 

10 — ■ — - Ofenee against public 

just ce — Contempt of Court — An offence against 
public justice is not an offence in contempt of 
Court within the meaning of s 473 Act X of 1872 
QUEEN o KAUTAHAN blNOU I LB 1 All- 129 
Queen t J AO atm At L Jj R 1 All 102 

11. Offence under Penal Code 

s 195 — Illegal bid for property offered for sale- 
by publ e servant — The public servant concerned 
in an offence described in s. 185 of tho Penal Code 
is not competent hmiself to try the person com- 
mitting such offence Queen i Jasanatb 

[7 N VT., 133 

12 - i- • - Giving false evidence — 

Giving false ev denco is mi offence cnmmtted in 
contempt of tho authority of a Court within 
tho meaning of s 4/3 of Act X of 1S?2 Reg v 
Fatranbeg Dulabeg 10 Bom ”3 and Anony nous 
case 7 Mad Ap 1“ followed. Queen- v Kaltaran 
Singh I L lx 1 All ,123 and Q«»f»v Jagatmal 
I D B 1 All 162 dissented from. Wh-re the 
aceused was by » Magistrate first class committed 
for trial by the sessions Court on a charge of having 
given false evidence m a judicial preceding before 
the Session* Judge there being no Assistant Session* 
Judge or Joint Sessions Judge— Meld that the 
commitment could mt be quashed there being no 
error m law and the caso most therefore be trans 
f erred for trial to another Court of Session. In such 
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DIGEST OF CASFS 
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CTtIMINA.Ii PROCEDURE CODES (ACT 

V OP 3808 ACT X OI 1883 ACT 1 X 

OP 1872 ACTS XXV OP 1801 AND 

VUI OI I860) — continued 
a case as the above the better course would bo for the 
Magistrate to try the ease himself and if he » 
incompetent to pass a cuffwuent sentence for the 
•sessions Jnl D o to refer the case to the High Conrt 
for enhancement of sentence PEO v Gin eosi 
Baku UB 1 Bom , 311 

13 - - — ~ -■ ■ Rm sance Injunction to 

discontinue — S 473 of the Code of Criminal Procc 
dure which except as then m provided forbids a 
Court to try any person for an offence committed in 
contempt of its own authority is not limited to 
offences falling nnder Ch X of the Penal Code but 
extends to all contempts of Conrt Reo r Paesxpa 
M iiuaEVAPi ILB 1 Bom 330 

14 - ■ ■ — . Offence against pul he 

Justice — Contempt of Court— Criminal Procedure 
Code t 471 — Penal Code s 193 — Held (Stuart 
r J dissenting) that an offence nnder » 193 of the 
Pinal Code being an offence in contempt of Court 
within the meaning of a 473 of Act \ of 1872 cannot 
nnler that section he tried by the Magistrate before 
whom such offence is committed. Queen V A altaran 
"Hingh I I T 1 All 129 and Queen v Jaqatmal 
I L R 1 All 1CP overruled. Per StuabT 
C I — - V Mauutrsto hi fore whom snch an off nee 
>3 committed if competent to try it hims If is not 
precluded trim so d mg by the provisions of s 471 of 1 
Act X of 1874 EuThEaa or India v h-Asmnai 
Lap I L R-» I All , 025 j 

15 . Penal Code e 1~4 — Con- 

tempt of Court --Where a settlement officer who 
was also a Magistrate summoned as a settlement 
officer a person to attend his Ccurt and such pc-son 
neglected to attend and snch officer as a Magistrate 
charged him with »n offence nnder s 17 1 of the 
Penal Cide and tried and convicted lnm on his own 
charge — Reid that such conviction was with refer 
enco to ss 471 and 473 of Vet X of 1872 illegal 
Fsipbess ob India t Sukhabi 

tl I* R 2AU AOS 

16 False charge — Contempt 

— Prosecution — Charge — Act X 0/1872 ( Criminal 
Procedure Code ) ss 488 473 B charged cer 

tain persons before a jolice officer with theft 
Such charge was brought by the police to the notice 
of the Magistrate having jurisdiction who directed 
the police to investigate into the truth of snch 
charge Having ascertained that snch charge was 
false such Magi trate took proceeding* against JJ on 
®* charge of making a false charge of an offence 
an ffmee punishable under a fill of the I enal 
Code and convicted him of that offence Reid that 
as «« I false charge was not preferred by S before 
•nel Magistrate tl e offence of making it w as not a 
contemi t of such ■Magistrate a authority and the pro 
visi ns f as. ins an 1 4/3 of Act X- of 18^2 were 
inappl cn 1 inlu h Magistrate was not precluded 

i it trjm„ O t luelf nor was his sanction or that 
cf *oun. euj ri r Court ncussary for J3 s tnal by 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OP 1891 AND 
VIII OF 1830 )- — continued 
auetber officer Empress v Rathmtrt Lai I L 
R l All 625 distinguished Empress* Ham eg 
(I L R,3AZL 322 

17 Sanction to prosecute 

granted by Ihslnat Julge — Poicer off same person 
a* /Sessions Judge to trg thr offence — A District 
Judge who has, on hearing a civil appeal ainctwned 
the prosecution of a party far forgery is not debar 
rod by a 473 of the Code of Criminal procedure (Act 
X of 187-) from trym„ the offence in his capacity 
of a Sessions Judge Empress v D Silva 

[ERR., 6 Bom 479 

18 Perjury- Contradictory 

statements — Power of tnal bv Sessions Court 
before irlicA one of such statements seas made - A 
prisoner who had made certain contradictory state- 
ments on oath before a Magi tmte and a Court or 
Sessi n respectively was convicted by the 
Cmrt (f Session on a charge in the alternative 
of giving false evidence cither before a Magistrate of 
before the Court of Serai in. Reid that the tour* 
was precluded by e 473 of the Criminal 1 rocedure 
Code from trying the charge SuRDRfAH v Q(r**ff 

[ERR, 3 Mad 

a 488 (1872 B 636 186169 

b 310) b 489 (1872 a 537 1801 00 8 317), 
and s 400 (1872 s 638) 

See Casts under Maintenance Ob»e b 
op Criminal Court as to 

488 (1872 a 530 180199 


316) 

See Appeal in Cnntmi. Casb9— 
Criminal Procedure Codes 
[7W R. Cr 10 2 Ind. Jur NS 
See Magi tkate Jurisdiction of — 
Genebu Jurisdiction .* 

[I hB 9 Tom 40 
See Mabomfdaw LAW^MAlNTENkNCB 

[LL K 6 CJalc 73» 

See Sentence -Imprison «ent— I« pm 
sonuent in Default of Fine 

[A I* R, 8 Wad 70 

See Witness — Civil Cases — Person 

COMPETENT X0 DB IV rTNES£ 

alS M Calc 781 
X h B. 18 AH. I6 7 

See WrfNEsS— C ctotnae Cases -Te« 
bon 3 competent or Nor ^° in1 

J &£iS‘<t8r%L 

Crvelt j — -The uorl^ cruelty f 


in t 453 of the Criminal i.h, T 

necessarily limited to pmsonal vl I«* r j 

KM, i l KIP a .O'JWU*' r~M "" 
1 S ft T 168 refined t0 p *gg r u AR 4B0 



( ]f« ) 


DIOEsT OF CA«F a 


c 1950 ) 


CSUHTOM* PROCEDURE CODES <(LCT \ 
V OF 1508* ACT X OF 1832 ACT X ' 
OF 1872 ACTS XXV OF 1801 AND 
VTII OF 1880)— co*t **ed 


-b 40X 


See Ccstody oj Cmttwt 


[XL.R. 10 Bom 307 
I. L. IL 23 Calc. £90 


See Fobeiojiss 


[X L. It. 18 Bom. 633 


a 403 (1872 8 00) 

See CortSEL 11 Bom , 103 


See Tvnuc ViioSEcnou. 

£L L. R 8 AIL 291 


s 405 (1672 e I 


See UoKOiT DisTBtCT I otiCP Vcr 1S67 
a 23 XL. R., 8 Bom 034 

See CorwL 11 Bom 102 

[LLR eCalc 69 60 LB 374 

194 204 para 


498 (1872 

Z 1801-69 b 224) 

tec Hub LL.B 6 Mad., 63 00 
See 1 ECOOXlZANCE TO AP1EA* 

[6N W 386 

See W ABEANT OP ABJ1E8T— CnlMINAL 
Cases 6 Bom Cr 31 

497 (1872 s 380 1861 60 

0 212) 

See Rail. 

(IB L.R S N 26 10W R. Cr 34 
See JUDICIAL OPUCEES LUB MET OP 

[3 Bom A C 36 

See JlAOlSTBATB JCHISDICTION OP — 
lOWEBS OP JlAGISTrATES 

(I L R 22 Bom 649 

, — 8 408 (1872 b 300 188160 

b 430) 

See Bail 1B1.B A Cr 7 

[23 W R Cr 40 
24 W R Cr 8 
3CLB 404 405 note 
ILE 1 AIL 151 


503 (1872 a 330) 

See Cases Undeb Comussiox— -Cmui 
jut Gauls 


— as 603 604 605 600 607 (Act 

C of 1875 e 70) 


CRtHXN All PROCEDURE CODES (ACT 
V or 1808 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
Vin OF 1800)—eo»linued 

8 600 (1872 e 323) 

See TTipence— Cbutinal Cases— De 
positions 1 L R 9 A)1 720 
[EL It 10 All 174 
ILK 18 Calc 129 


See Evidevcp— Chiminal Cases— BIbdi 
cal i.rn>ETcr I L R 8 Calc 739 
See IV itness— Criminal Casks — Ft 
AillXATlON OF V\ IT NESSES — GeNEBAXXT 

[I L R 0 Calc 455 
610 (1672 e 325 188100 


8 370) 

See Evidence — CbqiinAl Cases— Cue 
sire ae Examinee 

(8 B L R Ap 122 
ILE.,10 Calc 1020 
See Evidence— Cutotnal Cases— M* m 
cal Evidence 12 W R Cr 25 

s 512 (1873 s 327) 

See Evidence Chiminal Cases— D uro 
aiTioNS I L R 10 Calc 1097 
[IIB 8 AIL 672 
See VTitve t — CrmiNAt Gabes — Ex 
AUISATION OS \\ ITNESSES - GeNKBALLV 

(21 W R Cr 12, 61 
22 W R.,Cr 33 
12CLE 120 

— B 614 paroa 1 2 3 4 (1872 

bb 398 397 1801 09 s 219) 

See CoiTAStrr op Cou»r -Penal Code 
e 1 4 IB L.R. A Cr 1 


See 1 rtoONiZANCE to appear 

[32 W R Cr., 74 
IIB 11 Calc 77 
4 Mad. Ap 44 
2C W N 619 


See Secc eitt poe Good Behaviour 
[ILR 21 AIL ( 
614 515 618 (1872 e 39: 


180109 s 221) 

See Magistrate Jcbisdictiom op — 
Special Vcts— Habeas Aoeaui act 
[I DR. 18 Mad. 48 
See Witness — Cbimixal Cases— Sum 
monino Witnesses 2N W 113 
- b 614 (1873 s 502) 


See Appeal in Cedi inal Cases— Cri 
win al Procedure Codes 

[L Xu R 2 Mad 109 


See Recognizance to keep Peace— 

FOBPEITCBB OP I»ECOflJ.rZANCES 

[11 Bom. 170 
IQ C L R. 671 
X L. B. 4 Calc 805 



( 1991 ) 


DIGEST OF CASES 


( 1992 ) 


CEIMKAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
V2II OF 18Q9)~con(tnu<d 

8 617 (1872 a 418 Act X of 

1876 s 116) 88 618 610 620(1872,8 410) 
es 624 523 (1872 ea 416 418 1881 69 
b 131) a 624(1872,3 417 1801-60,8 182) 
and e 625 

See Cases cjtdeb Stoles Fbopebtt — 
Disposal op bt the Comets 

8 517 

See Appeal if Cbwftal Cases— Pbac 

TICE AND PROCEDURE 

£ILE0 Mad, 448 

See Obscene Pttbucatiow 

[L L R , 3 AIL 837 


CRXMTNAD PROCEDURE CODES (ACT 
V OF 1808 ACT X OF 1882 ACT X 
OF 1 872 ACTS XXV OF 1801 AND 
VXD OF 1809 )— continued 


of tie nigh Court Held that the cue could he <E* 
posed of by the Judge under e. 419 of the Criminal 
Procedure Code and that the words Court el 
appeal in that section ore not necessarily limited 
to o Court before which on appeal if pending EH 
TEES3 * JOCTOEAHITR MoCHI „ — , _„ Q 

[LD.Il. 3 Calc., S70 


8 C IH TD8 MATTES OF UfC&EU 

(1C LE 


- B 622(1873 a 534) 


See Appeal is CnsnsAft CABM—CaniWAt 
Peocedcbe Coke 

[I L.R. 25 Calc 630 
u ci f. W TJ 225 


1 — Order at to dttpoeal of 

property at to tohtch no offence ha* been committed 
—Properly found by police in possession of accuted 
— May titrate Power of — The accused was con 
Meted of criminal breach of trust m respect of ccr 
tain money belonging to the ecmplainant and on ! is 
conviction the Magistrate xnado an order under 
* 517 of the Code of Criminal Procedure directing 
that an amount equal to the moneys embezzled should 
be repaid to the complainant out of certain sums 
of money found by the police on the person of the 
accused Meld that the Magistrate had no power 
to make the order under a 517 of the Criminal 
Procedure Code there being nothing to show that 
any offence had been committed with regard to the 
property or that it bad been used for the commission 
of any offence Queer- Euebess r P attar Chakd 

[LL R, 24 Calc 4 00 

Fated Chabd v Dbbqa Pbosad 

[lCWH 435 

2 — — Proper order to make tn 

respect of property tn regard to which no offence 
n proved- — Criminal Procedure Code * 523 — 
11 here at the tna! of a case the accused u acquitted 
anil some property the subject matter of the charge 
was found by the police during investigation to be 
in the possession of p rsona accused of the offence 
and was brought before tho Court —Meld the pro- 
per order to make m this ease is an order under 
s 517 Criminal Procedure Code Meld also that 
tho id ney in this case haring come from the poa 
session f the petitioners and no offence haring been 
f mod at the trial to have been committed in respect 
of it it should he retained to the party or parties 
from wl o*e possession it came Ik the matter of 
tub tetitiov op Maxi Quo k 1C W If 561 

■ - B 620 (1872 8 410)— OoHrsmrtf 
currency hoU Tl eft of — Court of appeal — A Gov 
•mount enrrener note wag stolen from A and cashed 
by D in g * 1 faith for C On th conviction of C 
for theft U» Magistrate ord red tl e note to be 
Risen to H a appealed to the Sessi ns Judge who 
was of c.pinioi tl at he ir»» not competent to interfere 
as * Onirt of appeal onder « -U9 of the Crimen*! 
FfoMduK Ccdt but submitted the case for the orders 


See Cases vm eb Possess* Orm* of 

CniMTBAB CotrBT AS TO— Dl9P033F3S:°B 
BT Cbisusal Force 
l 623 (1872 88 415 416) 


See Tbeasbbs Trove „ 

[L L. R. 10 Bom 00a 

L Property set ted by police 

—Suture of property an eueptcion— Magistrate 

Duty of— Procedure -By the prorm.wsofso-3 
of the Code of Criminal Procedure it [» not 
that any final steps should be taken bytbe Jf»g 
trate nor t* he bound to take any final steps w 
ascertam whether the pmperty ««re<l oti 
belongs to the person in whoso possession it nnstoaoa 
until after the expiry of the sir month, mentioned 
in the section but when the proclamation 
issued and the six months have expired thfflnnj 

1“ — - O'"' *“’£•£ ' K “ss cl™, Fei 

2 — Property eeittd by rtf* 

police pending an inquiry or Inal ***'’,? * r 
warrant issued by the Court— Magistrate'* 
to deal with such property where no W*”*** 623 
catted — Criminal Procedure Code * 517 
of the Code of Criminal Procedure (Act X of 15° > 
doc. not apply to property which Is prodded before a 
Coart ia tho course of an inquiry or . t(llJ 

search warrant issned by itself under • 9 , . 

Code To sneh property s. 617 •!<»» T ,c $* f J' \{l 
and if no oficnce w fonnd fa ^ 

Court can make no order 

given bock into the possession V * wuwrty 

The scope of a 623 must be confined IbjWg 
seised by the police of their own ®olfa» fa 
exercise of the powers conferred «W c«Je of 

instance under a. 61 64 1W or ICS of the ^ 
Criminal Procedure J^rTMASO J Bn » ^ 
of the Code of Criminal P ^^^*k£^any order 
bound to institute an inquiry before 
touching U e right not of 

to the property sewed by the pri^e Ik#* 749 
WLEAsattDAS LL B. 11 



( i*»s ) 


DIGEST OP CASES 


( 1991 ) 


CEDUNAL PROCEDURE CODE8 (ACT 
V or 1893 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
Vin OF I860) 

ps. 623 624. 

Sft FOETYITTRE OT PsorrBTT 

[OWE Cr,13 

See Xfrmss— Cnimu Cases— Sum 
monino 71 rmzsjEs 18 W E Cr 6 

e.624. 

See Riant op Srrr— P roperty at Du 
posal or Government 

p-Ii.IL, 19 Bom 008 

See Treasure Tbotz. 

• p. I*. B, 19 Bom., 608 

8.626 (Act X of 1876 s. 147 Act 
X of 1872 8. 04 Presidency M/iglatrnte s 
AcL 1877 a. 181) es 627 and 628 (1872 
U. 47, 48) 

Set Cases under TRisertn or Criminal 
Case. 

626 

See Appeal lx Criminal Cases— Acts— 
1ICBUA Courts Act 

[L X* B, 4 Calc. 087 

See Cbubai Proceedings 

[ILR 19 MacL, 375 
See Bran Count Jurisdiction or— 

Home AT— CRIMINAL. 

£L li. B, Q Bam., 333 

See Dion Count Jurisdiction or— 
Madras— Csnitm 

p. L. IL, 12 Mad. 39 

See Maoisthate Jurisdiction or — 
Gzxebal Jurisdiction 

[LLB 23 Calc 44 
4 C "W N 004 

See Secubitt ron Good BBiiAnoua 

fL I*. IL 18 All 0 
EL.IL 10 All 291 


CBIMINAIj FEOCEDtJRE CODES (ACT 
V OF 1898 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1861 AND 
Vin OF I860) -eontteved 
having regard to the words the Court shall exercise 
etc in •. E°C K the order of the Deputy Magistrate 
of the 19th November refusing to grant the appliea 
tion was ill ‘gal Queen Empress r Gatitri Pbo- 
bunno Qdosxl ED. TL 15 Calc., 455 

b 628 

See Magistrate Jurisdiction op— 

D nopnAiTAL or Casks 

[EIj.IL 3 AIL 749 
I.I/.B, 8 Calc 851 
L Is IL 14 Mad. 899 
ILB IB Mad. 04 
ILK. 22 Bom. 649 
See Possfssio* Order or Criminal 
Court as to-Transfer on With 
draw ad or Proceedings 

[E L. IL 22 Calc., 898 


— 8 629 

See Magistrate Jurisdiction of— 
Powers of Magistrates 

[1C¥N 821 
See Magistrate Jceisdictiov of— 
Special Acts— Cattle Trespass Act 
[ILK. S3 Calc J00 442 
See Pardon I L. K. 20 All, 40 


- b 630 (1872 b 34). 


Set Ckocckua PnoCREowas 

£22 W IL Cr 43 
23 W IL Cr., 33 
1C Ij.IL 434 
IL.IL 8 Horn. 307 
EIj.IL 11 Mad 443 
I L It 13 Bom 502 

8.631 


See Criminal Proceedings 

P-Ij.IL 8 Bom, 312 
I. E. R 16 Bom, 200 
L It B 17 All 36 


_ S.620A. 

See Criminal Proceedings 

[L I- IL, 19 Mad. 376 


See Juris diction or Criminal Court — 
General Jurisdiction 

£L Ij. B. 10 Calc. 607 


Application for pottponemcnl 

of cate «» order to apply for transfer of caee — 
Ditcrtl on of Hagntrate in granting adjournment 
~~Cr minal Procedure Code Amendment Act fill 
of 18S4J e 12— IT the complainant nn the 19th 
November 1897 made an application to the Deputy 
Magistrate under ■ 52GA of the Criminal Procedure 
Code for the postponement of his case against O to 
enable him to apply to the High Court under 6. 626 
for a transfer of the case from the file of the Deputy 
Magistrate to that of another officer On the same 
data the Deputy Magistrate refused the applicat on 
and proceeded with the case acquitting O Held 


s 532 (1872 s 33) 


See Cbamisal Pbocetotkos 

[I IaB. 3 AIL, 258 
IL K. IB Bom. 200 
Eli B. 17 Mad. 402 


See Dion Court Jurisdiction or Bom 

bay — Criminal 

[I B. B. 0 Bom 288 

See Sanction for Prosecution ■Nature 

1 ORU AND SUY5ICW.NCT 05 S AUCTION 

[Eli IL 22 Bom 112 


( 19^5 ) 


DIQFsT OF CASFb 


C W^5 T ^n PHOCEDniiE CODES (ACT 
V OF 1808 ACT X OF 1892 ACT X 
.OF .1872 ACTS XXV WMffl® 
VIII OF 1 889h**am** 

.. a 533 

See COVTESSIOir— COKTK39IO-V8 to Maois 
TBATB I H R , 9 Mad. 224 

[L la. R. 14 Calc. 539 
I H R 15 Calc 505 
I. HR 17 Calc 862 
I HR 18 Calc 540 

I li R 21 Bom 405 
ItB 28 Bom 221 

2 C W TS 702 
3 C W M - , 387 
See CnntiNAii Phoczejmho8 

P L R 22 Mad., IB 

"TS T « 537 (1872 8 8 283 300, 1881 

60 ea 420,430). 

5« Absconding Onsrots 

P I» R. 19 Mad 3 
Appeal in Criktsad Cases— P a ac 

11CJS AND pBOCSDTOE 

[I L R. 21 Calc 955 
COStPLAIKT— DISMISSAL OP Cost 
plaint— Eppzct op Dismissal. 

PLR 23 Calc 983 
See CoKPLuin— I nstitution op Com: 

PLAINT AHD ISBCESSAJIT PllStnil •) ABIE9 

[6 B 1 E , 660 

See COM-fLAWT— POWER TO EEPKJi TO 

Spbobdjrats Magistrate 

[SB L E. A Cr 07 
SB LE 160 
„ 7 B L R, 613 

8BLR 148 147 note 
See Cases under Cbbhnal Pbocebb 

IN08 

See Criminal Trespass 

[11E. 22 Calc., 891 
5 m Joinder op Charges 

(I. I* 1U, 12 Mud. 273 
I. H R 14 AIL, 502 
UB 14 Calc 395 
1L E. 20 Calc., 413 
4CWN 050 
See Judgment— C anrtsAi Csses 

[I H R„ 20 Calc 353 
I I» R 21 Calc. 121 

II H 23 Calc 602 

See Magistrate JcEisoimov- op — Gene 

Hit JUKJBDICTION 

(I Xa R. 23 Calc 328 
See Magistrate Jurisdiction op— See 
<- tAB Acts— Cattle Trespass Act 

IX. la. R 23 Calc 442 

S™** » CmOTu 
ot V» B ft Tl >— kiratniooD op li beach 
tub i RACE L la. 20 Calc 520 


C %F£.W$£‘ PROCEDURE CODES (ACT 
XJ>£J? 93 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VUX OF 1889) — continued 

See Fosses sion Order op Crime. as 
Court as to— Parties to Proceedings 
[ILR 21 Calc, 404 
See Revision— C minsAL Cases— Judo 
meet Depicts in 

[I Xj R I AIL, 080 
ILB.,13 Gala 272 
See Sanction* por Prosecution— F runir 
op Sanction 1 L R, 22 Calc. 179 
See Sentence— Power op JIioh Court 
as TO Sentences — F ever ait. 

[B HR. Bifp Vol 450 
SB 1> R., 39 

See Sessions Judge Juris diction op 

fl9W H, Cr 43 
See Witte s — Criminal Cases— Sum 
MONIHG \\ ITVES3E3 

ft HR. 25 Calc 803 
2 C W JSt 485 

Court of competent June 

dtciton — Meaning of the wpreesion a Court of 
competent jurisdiction ic e 637 of the Criminal 
Procedure Code considered. Queen Fitpress c 
kBiSHNABtrAT I L It 10 Boro. 310 

e 640(1872 8 192) 

five SlAQiaraATE Jorisdiotionop—Oswz 
EAL J UBISDIOnOV 

[UK.34 Calc 107 
4CVN 004 

See Penal Code a 183 

p HR. lama. 461 

See Witness— C aomrAt Cases— Exam 

INATIOX OP \\ ITNESSES — CROSS EXAM 

mxiON I -HR 14 CalCN, 245 

[LHR. 34 Calc 288 
Set Witness— Criminal Cases— Exam 
ISATIOS OP JTWESSB3 — OENEBAIIT 

p HB 24 Gale, 187 
See Witness— Criminal Cases— S ow 
iiONEfO B HNESSES 21 W H Cr.. 01 
P H B. 8 All 808 

Order of ttatn*na(*on of »ti 

nee tee — It is not intended by a 5 JO of the Code 
of Cnmi&al Procedure 18 S'* tl»t a Judge shall 
reverse the order of a Session* trial and call the *r»t 
nesses summoned for the defence before tbc cate for 
the prosecution tt closed Queen Fiimsse r If ar 
aoBrro Srron 14 All 242 

— so 645 646 (1872 8.308 1601-00 

s 44) 

See Cases under Compensation— Cb hit 
bai Cases -Fob Loss or lErtM 
caused nr OrrENce 
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DIGEST OF CASFh 


( IDvS ) 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VTH OF I8G9)-r<.ii<i#«*«f 

Set FlI 3C.LR. 404 405 note 
[X L. It. 12 Mni, 3u2 
X L. IX, 10 AIL 113 

— b. 5-18 (Presidency Magistrate b 

Act, 1877 B. 170)— rroiettfor Rtg\h /— rev 
»<■•» ajfe ted tf o» order — Af'f ltcafitm fur copif 
tf e*dtr and dtp l cue Fejmeal of— S/tte lie 
Lei tf Art (l of 15 T-J «• “ -15 -AU prosecutor* 
wIkwc charges are di«mS**cd b* the Prrai lency MapU- 
trite in aJcrtcd by the order of discharge and arc 
tberefere entitled, under a. 170 of tlie 1 rcsidinry 
Magistrate's Art to tltaln curies of the order made 
by and of the <1 p'-siti u uln l>cf re the Map*, 
trite. Is TUB MATTER Of TUB FMTBttS r DWO- 
NATO Bor 

[LLX 8 Calc 160 IOC LR 100 
• B. 551 — Lulaerf ! defe*/io» fvr a*un 

lawM tmrpoie -I font CmitoJl f — A Hindu girl 
orvlrt the ape of 14 yean wont of her own acrortl to 
a Muswn bouse where ahe «< rcccned and allowed 
to re main . Tl( tn tlier and husband of tlio girl 
t) m-njun applied to the Magistrate nb> twk pro- 
r«din~» under a. «ol of the Criminal Procedure 
O le The Uly supennlcndnit of the iliaai «i bouae 
denied that the ptrl was legally married and alleged 
tl at she waa prartieally biin„ brought up with the 
ommvanre of tb in ther V) a life of prostitution 
Tlie Magistrate after recording evidence f un 1 that 
11 e girl waa lenity teamed that tlw other allega- 
tion waa n t eatat lulled i and tliat although alie went 
to and nmamed in the Muswn h rase of her own free 
will there waa under the circumstances an unlawful 
detention for an unlawful purpose Ife furth r 
found that there were no facts established which 
would disentitle the hutland or the m ther to the 
custody of the girl and passed an order und<r the 
•eetion dirertmg the girl to be restored to her mrther 
Held upon the facta as f und by the Magistrate 
as it was immaterial wbetl er the girl did or did 
a -t consent to remain at the Missaai house there waa 
an unlawful detmtion within the meaning of these 
words as used in the section as the girl was kept 
against the will of those who were lawfully entitled 
to have charge of her Held also that s 611 apply 
ing only as it does to w men and female children must 
n it be construed so as to make it include purposes 
which, although not unlawful in themselves mi°’ht 
only become so when entertained towards a child in 
opposition to the wishes of its guardian hut that the 
purj >*e whether entertained towards a woman or 
*, female child must he hi itself unlawful JTeld eon 
•equently that in the circumstances of the case there 
was no detentnn fir an unlawful purpose and that 
tlie Magistrate had no purer to make the order 
Held further that although the Magistrate had no 
power under tho section to make the order he did 
it did not f How that the Court should direct the girl 
to 1c restored to the cuatody of the lady super 
ir tendent even if it had the p wer to do s > and that 
having regard to tl circumstances of the case there 
was nothing to justify such an order hem* passed 
Asakniit t MittTAjjo I L.E IQ Calc 487 


CHEW INAL PBOCEDOrE CODES (ACT 

V OF 1838 ACT X OF 1883 ACT X 
OF 1872 ACTS XXV OF 1801 AND 

V XiJ OF 166") - eone/n ltd 
s 850 (Act X of 1882 8 566) 

•See 11 e veil or Maoistbates 

[I L. R. 10 Calc. 104 
See Cases under Maghsthatb Trnis 
DICTION OF General Jurisdiction 

b 657 

See PRESIDENCY MAomitATP 

[I L H 23 Bom 490 

8 658 (1872 8 639, 1881 09 

8 444) 

See Antis Atrr 1878 s 19 

[I L H 8 Calc 473 
See Bengal Act VI or I8C5 

[3BLB ACr, 39 
•See Central Clsuses Consolidation 
Act I8b$ 8 C ILB.8 Mad 330 
8 660 

See Cases undfii Co5rrEN3ATiON— C rivi 
NA 1 CASE3— To ACCOSED ON DISMISSAL 
or Co-tFiaasT 

CRIMINAL PROCEEDINGS 

— 1 • Effect of striking off— 

Set Possession Obdeb op Cbiminac 
CotTUT AS TO— STBISINO OFF 1 K0- 

ceedinob IL.R 20 Calc 867 

Institution of— 

See Cases under Complaint— Iahti 
tction or Complaint and Nbcessakt 
Pbelimirabies 

See Cases under False Charoe 

Revival of— 

See Complaint— r eyiyal of Complaint 
See Chimin al Procedure Code 1893 
SS 43C 438 (1872 8 296) 

[1 L R. 4 Calc 16 647 
ILH.2A11 670 
See Revision— Criminal Cases— Dis 
CHAR OB OF ACCtJBED 
See rEVisiON— Criminal Cases— 1 e 
vival of ComplaInf and Re thial 

Withdrawal of — 

See Magistrate Jurisdiction of— (Tito 
dbawal of Cases 

See Possession Order of Criminal 
C otniT as to— Transfer or With 

TSBIVTAI, OT PROCEEDINGS 

[I L K. 22 Calc., 883 
1 ■ ■ - Dispute as to right to give 

girl in marriaga— The practice of instituting 
criminal proceedings with a new ti detcrmimui, dis* 
p W anting hi cases os to tha n a ht to give a gul 
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DIGEsT OP CA«£S 


0BXHXKAX. PHOCEDDEP3 CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
'OF 1872 ACTS XXV OF 1861 AND 
V1H OF 1QQQ) —continued 
s S33 

See CoNPjsaaiCK—CoinfESSiova to Magis 
tkate I LB 9 Mad. 224 

PI LR 14 Calc. 530 
I L.H 15 Calc 695 
LLB 17 Calc , 8Q2 
ILB1B Calc 540 
ILK 21 Bom 495 
ItH 23 Bom 221 
2CWN 702 
SOWN 387 

See Criminal Proceedings 

[1 L 11. 22 Mad , 15 

B 537 (1872 bs 283, 300 1801 

69 eg 426, 439) 

See Absconding Offender 

[LI X 19 Mad 3 
See A PP2AX. ih Cheuibal Cases— Prac 
tick and Procedure 

(T I. IL, 21 Calc, 055 
See Complaint— Dismissal op Coat 
turns— Effect op Dismissal. 

[IL H 23 Calc 683 
See Complaint— Institution or Cost 
WAIST AND NECSSSAHr PRELIMINARIES 

[5BL E 660 
See Complaint— Power to refer to 
SPBOBOJKATB MAGISTRATE 

[3B L E. A Cr 67 
5B L.E. 160 
7BLR 513 
0BLR 146 147 note 
See Cases under Criminal Proceed 

See Criminal Trespass 

IXXwB. 22 Calc., 391 
See Joinder op Charges 

[IL 11,12 Mnd. 273 
LDB 14 All 503 
HE 14 Calc 305 
ILR 20 Calc., 413 
4 C W N 050 
Stt Judgment — Criminal Cases 

[ILK 20 Calc 353 
ILH.31 Calc. 121 
HE 23 Calc 603 
See Magistrate Jurisdiction of— Gen* 
RAL JURISDICTION 

p L E 23 Calc 328 
See Magistrate Jurisdiction op — See 
cut acts— Cattle Trespass Act 

[L Ik B. 23 Calc., 442 
See losssssur» Odder op Cmmux. 
f-UTttr *s TO — Lixeeibood op J'REACR 
OP tHB Peace I. IX II., 20 Calc 620 


CEr&imAIi PEOCEDDBB CODES (ACT 
V OF 1808 ACT X OF 1682 ACT X 
OF 1 872 ACTS XXV OF 1861 AND 
VID OF I860) — continued 

See Possession Order of Criminal 
Court as to— Parties to Proceedings 
ft L R. 21 Cala, 404 

See Betieion— Crohn al Cases— Judg- 
ment Defects in 

pLB.1 AIL, 680 
L X, XL, 13 Calc 273 
See Sanction tor Prosecution— Extitif 
of Sanction 1.1* R 22 Calc 176 
See Sentence— Potter of High Court 
as to Sentences — Pete Halt. 

[2? XL XL BfeV* 460 
6BLXL,S0 

See Sessions Judge Jurisdiction of 

[18 W II , Cr 43 

See Wires s— C riminal Cases— Sum 
montno Witnesses 

fl L. IL 25 Calc 803 
2C W 37,485 

Court of competent junt- 

dictioM — Meaning of lie eiprcaaton ' A Court of 
competent jurisdiction ic » 637 of tbs Criminal 
Procedure Code considered. Qvezy EMPRESS r 
KR13ITNABWAT I, Ii It 10 Bom. 319 

b 6400872 s 102) 

See Magistrate J orisdiction OF— Gens 
had Jurisdiction 

[LI* IL 24 Calc 107 
1 4 C W N 604 

See Penal CODE e 182 

[I I> IL 12 Mad. 451 

See Witness— Criminal Cases— Exam 
rvATtON ov Witnesses— Cross Exaat 
INATION X.X» B. 14 Calc. -45 
[1LR 24 Calc 28® 

See Wrote a— C riminal Cases— Ktam 
ination of Witnesses— Generally 

[IL.B 24 Calc* 187 

See Witness— Criminal Cases— Sbk 

»,™*oWrr™M ^gVsfl 


— — Order of txammabon of *r *t 

nettee — It j» not intended bj « 610 of the Code 
of Crum oat Prwcdnrt 18S2 that a Jad*,* #b»il 
referee tlie order of a Sc»»ion» trial and rail the wit 
neeiei tmnwaed for the defence before the rase lor 
the prosecut.ott is r treed Queen DUPRES sr Dab 
oosind Sreon tie It* W AH S13 

s 545 546 (1872 a. DOS 2801*09 

See Cases under Compensation— CK nn 
jrAfc Cases- Fob Loss os lxm * 
CAUSED BY OrrENCE 


s 44) 
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DIGEST or CASF-J 
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criminal procedure codes (act 

V OF 1898 ACT X OF 18S2 ACT X 
OF 1872 ACTS XXV OF 1881 AL D 
V 111 OF 1809}— 

Sre Fine 3C.L.H 40-1 405 note 
[LL.IL.13 Mni, 352 
I LIL 19 AIL U3 

— s 5-18 (Presidency Magistrate b 

Act,1877 B, 170)- r re-teen for Ktgitsrf— /Vr- 
Km nfferfnt ly an order ippltcalton for eopn 
if order and dtprnf out Jtifneal of— Speeifie 
lit t tj Art (S if t*TJ it 7 4o — All pnaccnUn 
*l«e cl tree* are diraiieecd by the I’mi lency Ma?i»* 
trstc sre affec'rd by the order of discharge and sre 
tberef re entitled, under ■ }"0 cf the I residency 
llsci<r»te'i Act, in obtain curies of the order made 
by and of tbe depletion utm bef ire tbe Magis- 
trate, Is tub jiatteb or tub Fmpbess r Ddo- 
ifATH Mot 

[LLH SCalc 100 IOC LE 100 
■ " 8. 551 — Unlawful detention for o" 

larrfnl pnrpote—Tnfa t Cat tody of —A Hindu girl 
under the age of 14 year* went of her emu atmrd to 
a Mibu ti L m*e where the was revetted and allowed 
to remain, Tlie m ther and husband of the girl 
tbcrrujKm •] f bed to the Magistrate who toek pr* 
wedm-t under a ^ol of the Criminal I recednro 
O le The la ly raj mntendent of the Mini m bouse 
denied tl at tbe girl was legally tnamed and allc-’f 1 
tl at she *u practically being brought op with the 
eunmranee of tbe in ther to a life of prostitution 
The Magistrate after recording end cnee founltbat 
tbe girl legally uianu-d that tha ether allega 
tun was n it eital lubed i and that aUbough tbe went 
to and ntnalned in the Mission b msc of 1 cr own free 
will tl crews* under the eireutnitnnec* an unlawful 
detenti ei for an unlawful purpose He furth r 
found that there were n> facts established win b 
wmld disentitle the husband or tbe mother to the 
custody of the girl and passed an order und t the 
acction directing tl e girl to be restored to her mctUer 
Held upon tbe facts as f und by the Magistrate 
as It was Immaterial whether the girl did or did 
not consent to remain at the Mission house there was 
an Unlawful detention within the meaning of these 
wor la aa use 1 in the section as the girl was kept 
against the will of those who were lawfully entitled 
t>i have charge of her Held also that s 5 I apply 
ug only as ltd estow men and female children must 
not he construed to as to make it luclude purposes 
which, although not unlawful in themselves might 
only b c' me so when entertained towards a child in 
* ppositnn to the withes of iti guardian but that tbe 
purpose whether entertained towards a woman or 
a.f male child mnstbavn i* self unlawful Held con- 
sequently that in the circumstances of tbe case there 
was no detenti in fir an unlawful purpose and that 
tin* Magistrate had no power to make the order 
Hell further that altbiugh the Magistrate had no 
power under tbe secti u to make the order be did 
it did not f Ik w that the Court should direct tho girl 
to be restored to tbe custody of the lady super 
mtendeut even if it bad tbe power to do si and that 
lAvir" regard to tlia circum t-iucea of tbe case ther 
was n thing to justify such an ordir bcin£ passed 
AbbAqau r Mahtauo I L.B 16 Calc 487 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1838 ACT X OF 1833 ACT X 
OF 1 873 ACTS XXV OF 1801 AND 
V 111 OF 180") -ronefeifw* 

b 558 (Act X of 1883 e 555) 

See linen OF Maoisthates 

[IL.K 10 Calc. 104 
See Cases c*rnm Maoistiiate Junta 
FICTION OP G ENEB AL J U11I8DICTION 

s 557 

See Pbesidenct Mahistratf 

[I L II S3 Bom 400 

8 553 (1873 s 530 1801 00 

e 444) 

See Anns Act 18”8 8 19 

[I L R 8 Calc 473 
See Bengal Act 1 1 or 18C5 

[3 B L R A Cr, 39 
See Genebal CtirsBS Consolidation 
Act 18<*s B C I. L. R. 6 Mad 338 
8 580 

See Cases pirorn Compensation— Crime 
mi Cases— T o Accused on Dismissal 
of Coxtiaimt 

CRIMINAL PROCEEDINGS 

— ‘ Effect of striking off— 

See Possession Order op CaivtKAt, 
Count as to — Sthikino off I no. 
cekdinos ILK. 20 Calc 867 
• Institution of— 


See Cases cndbr Complaint— Insti 

TDTION OF COMPLAINT AND NECBSSABT 
PBEUMINABIES 


See Cases under False Chame 

— Revival of— 


bee coMPiAurr— P evival op Complaint 
See CanoNAL Pboosdcbe Codb lgna 
BS 436 43>» 0-872 s °Jf) 

[I L It, 4 Calc 18 847 
I L R. 2 All 670 
See Revision— Chimin il Cases— t>m 
chatioe OP Accused 


See Revision— Crnst inal Casts— p* 
vival OP Complaint and Re -rnuL 
— Withdrawal of — 


See Maqistbate Jckibdicti6nop— W rr>, 
dbawal op Cases au 


CODBT AB to— Tbanspbb 0E “““ 
DHAWAL OP Pboosedinob d 

P L B. 22 Calc, 809 

— as to right to wt 

girt in matrt.go-II, p„ c ,«. rf lif.S” 
criminal proceedings with a view . ta,ia * 

mto .mug » to th „ 4j 
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CRIMINAL PROCEEDING 8~cwf.««<f 
in marriage condemned. Is THE suites of Eh 
fsess t A b bool Kseeeeu: 

(I. D. R. 4 Calc ,10 SOLE 81 

3 . _ — Irregularity — Waiter or consent 

£y prisoner — Recording elatements of untneuei 
— The jailor cf a district jail being accused by one 
of the jail clerks of falsifying his accounts and 
defrauffiog the Government the matter ■was enquired 
into by the District Magistrate and the jailor was 
by the Magistrate a order placed on trial before a 
Bench of Afogis'rateg consisting of the District 
Magistrate hirnsdf A the Officiating Superintendent 
of the jail and three other Honorary Magistrates 
The prisoner and hi* pleaders were alleged to have 
stated before the commencement of the tnal on 
being questioned that they had no objection to the 
composition of the Bench but alter tbo charges had 
been framed the prisoner’s counsel objected to the 
Bench as formed. The District Mapstrate directed 
the Government pleader to prosecute and both the 
District Magistrate and L pave evidence for the 
prosecution After th case for the prcsecution was 
closed two formal charges -were drawn up namely 
that the prisoner had debited Government with the 
price of more oil seed than he actually purchased 
and that he had received payment for certain oil at a 
higher rate than he credited to Government The 
moneys the receipt of which were the subject of tbe 
first charge were obtained by the prisoner on tbe 
strength of certain vouchers which be had induced L 
to sign as correct and L had sanctioned the sale 
At the rates credited to Government Upon the 
prisoner’s giving the names of tbe witness'* he 
intended to call in his defence L was deputed by his 
brother Magistrates to examine acme of them who 
were connected with the jail in order to guard 
against deviation and tbe depositions so telco were 
placed on the record to be used by either party 
though not themselves as evidence The prisoner 
«m convicted On a motion to quash the ccuvic 
lion — Held that tbs recording the statements of 
the prisoner • witnesses was irregular Criminal 
proceedings are bod unless they are conducted in the 
manner prescribed by law and if they are aubetan 
tially bad the defect will rot he cured by any 
waiver or consent of the prisoner Qtrcsv r Bhoia 
•Hath Bet 

fl-L. Jh SCftle. 93 25 ‘W R. Cr 67 


U JPVi rer — Want of 

juried tel to*. — J»o person can by waiver a consent 
mable a Magistrate or a Judge to try a case which 
he 5a disqualified to try by some circumstance not 
personal to tbe accused. Ik tub wattes of tub 
F timOV OV QriSDS EutKBSS V AttBV 

ft I* It 0 Calc 83 OGAR 463 


,, ' ~ — Bust of Judge— 

Mag etrate's jurisdiction triers complainant \i fits 
prtrote* rrant— Legality v f fonricfio* and ten tenet 
fatted by *uc\ Vajietrate it «■ 5 s case —The 
f T^ m<tanc . t! ■** * ‘ r J* n K Magistrate u the 
mwterof than oij Ulnantdxs net deprive the Magia 
irate of ld» jurisdiction though It is expedient that 


dltMINAXi PROCEEDINGS— rt>idi»*rA 
such a complaint should be referred to another 
Magistrate, In be the fetjtjov oj Basifa 

[UE8 Boa, MS 

6. — Summary guntdic- 

tton strongly isemsed— Unlairful atsemhh/ armed 
with deadly weapons — Splitting offence — Sight of 
appeal JOepntation of — J>o Magistrate u entitled 
to split up an tffence into its component parts for the 
purpose of giving himself summary jurisdiction If 
a charge of an offence n< t triable summarily is hid 
and sworn to tbe Magistrate must proceed with tbe 
case accordingly unless lie is at the outset in a post* 
turn to show from tho dep aition of the complainant 
that the -circumstances of aggravation are reauy 
mere rings, erat mu and nit to be believed There 
fore a Magistrate when he has before him a person 
charged with having been armed w ith a deadly weapon 
while & member of an unlawful assembly is cot at 
liberty to disregard that part of tbe charge which 
charges the prisoner with hiving been armed with a 
deadly weapon and so to give bunself junsdieti in to 
try tbe case summarily and then by inflicting a 
sentence of imprisonment not exceeding three montns 
to deprive the prisoner of h« right of appeal 
Emmies* r Addool Kabul «ou< 

Mahombp IL.K 4 Calc, 18 3 C L.R..44 

q • j Vxtrcue of vm- 

maru jvrudiciio* after inquiry into charge * 

cannot be tried summarily— Criminal * rc “ >/ ' S 

Cods (Act V of 1393) e. 260-Sstnmary pro- 
cedure tender Penal Code s 323 
charges under tt 11* and 324 .- Abrat 

trate took a case on hi* file and commenced aregoisr 

enquiry therein under ss 14< and 3 4 ° of 

Pedal Code but after hearing evidence «d bcmg oI 
opinion that only an effence uuder » 3-3 oftoe 
Indian Penal Code had been made out h« prer^M 
to deal with the case snramanly Meld ton, 
inasmuch aa tho evidence adduced was not 
to justify a committal but clearly *«* 
offence over wbi h Iw had summary lot 

Magistrate was right in acting a* he * d . *, 

course is different to disri gardmg part of **“* r £ ~ , 
the purpose of dealing with a case <ram ® 3 "'f. 

High Court will net interfere where a Magi«^»»»* 
lend fide acted m the interests of Kmpre 

v Abdool Karim l L K 4 Calc IS di«tm 

S'» M - &■«««£ %a,4t» 

*7 -- A rented ajfnned 

and examined— Appoint*'** °J ' A/hy'/Aw/F » » 
connoted accused to be Croson Trot ecu , 
vj prwutll to concerts priratelg wt« pn*«r~ 
Magistrate* sitting on bench in 
mg tnal -Upon an inquiry the High 

dwfrted tbe Sessions Jud*e "ISmo 

cation that a confession *.« made under suchrW^w 
stance* as to be Inadmissible in evidence th , 

were ordered to be and were j __ 0 q fa 

the prosecution neither objertwl M thefo ? 
order nor to tho affirmation of the 
moreover cross-examined them but i ohjerted 
evidence being used upon the rrtaw ft h«i* 

It was held that the objection though p*sm'J 
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CTOHINAI. rnOCEEDDraS — tomf mtfj 
if t»lrn In time m too UW and th»t the evidence 
t>f the prises er* iri^ht be turd, whether the order 
dlrtrlir-^ Ih era t'lt'eaffrmrdwasr'vrv'rt er otherwise 
The »p]xji fitment of the M»p«tnte •b'v In the tint 
Instuire h*d tried and convicted the accused, to be 
Cr-wn IVwcuter to conduct an enquiry aobscquently 
directed in the tame cate centered at Wins un 
■pmedmteJ and ol jeetintial le A J uhlic Pmsecub r 
should l* withco » peTKin*! Interest |a the cava 
which he conduct*. 1 ri seiner* *h aid be til wed to 
hare free converse with their raid* nt (f the bear 
tnp tf the jrlire cCjecr* in elnrpe cf *n h jitWhct*. 
It ii umhsiral !e that Mi.u'.ralet vh'«e decisions are 
under a] peal or who hare been rngagtd in proto' tint, 
the pr woouti n, cr p Jlre ofliccr* concerned in a rate 
-aVmld lit a the beneh beaide or ©Over*? pmaldy 
In Court with, the Jod~e ab It engaged in trying 
the pnsmm appeal. II the Appcllite Judge withe* 
to ateerUln any fteti relating to the rate from the 
hit put rate who e> ©lifted the at tuted, he all aid 
nt mine the Mtputrate upon oath or a Inun aflirma 
4ioo in the owe manner a* an ordinary witness 
Era r Kaihitath Dtnjui G Bom* Cr 120 

8 — . , Hag ifraltaef tefy 

•employed ia prosecution — Judge cis appeal — 
Where a Magistrate took an aclire part In the pre 
awn tin of the prisoner*, and recorded the evidence 
of the material witnesses preliminary to deriding 
whether the cate should po to tnal or not and by 
whom it should be tried, it wit held that he wa* not 
a proper Court to hear the appeal from the conviction 
come to In the c*»e Iw TUB matter or the rz 
-rmos or lirr J.axx Pot 22W H Cr., 75 

9 — Trial by Hag u 

■irate i net Med ly h m as Collector —The Dutnct 
Magistrate should net himself try a caso in which he 
instituted the prosecution as Collector Quees t> 
Uadi Crash I opdab 24 W Ih, Cr 1 


10 ■■ ■- — Interest of Ha 

g titrate t» convicting prisoner — Penal Cede t 188 
—Peng Act V of 187C t 258 — Disobedience 
of lawful orde r—Dt equal iflcation of Judge - On 
the 20tb of Marsh 1685 tha Municipal Commission 
ers of Cciamillah at a meeting issued an order under 
«. 256 of the Bengal Municipal Act of 1876 The ac 
cased wa* tried and convicted before the District Ma 
gut rate under s. 188 of the Penal Code and fined 
HlObfar having dixbeyn J that order The Hagis 
trate, who tned and convicted the accused wa* pre 
amt as Chairman of the Municipal ConrauinontfB 
at the meeting of the 29th of March, wheu the order 
was passed for disobedience of which the accused 
was tried and convicted. Held that the conviction 
was illegal and must be set aside. Sergeant v Dale 
Jj 11 2 Q B D 558 cited and followed. Kiiabak 
Chakjj Pax « T aback Chdhdeb Gptta 

tl Ij B. 10 Calc 1030 

11. 1 ■ — - — Criminal Pro 

cedars Code 1861 a 439 — Where a Depnty Magis 
trate did not draw up a charge in accordance with 
s Z 0 of tha Codi of Criminal Procedure but gave 
the accused clearly to understand the nature of the 
charges made against them the irregularity was held 


CHIMIN AIi PBOCEEDINQS — continued 
to fall within a. 439 of that Code Unrowaw r 
Dotal Dope 10 W E Cr 7 

12 ■ Preliminary in 

?»iry— Perjury — It i* necessary to a proper preli 
minary enquiry tliat tho accused (or tinder certain 
ci rcutn stances his agent) should be present t that the 
witncssn whr»i evilenco U id be the foundation of 
the commitment should he crammed before him and 
that he should have the opportunity of cross eiamm 
Ing them It is essential too in a rase of perjury 
that he should know at what period he ceased to be a 
witness on i hit petition was changed to that of the 
accused. Qcxrc r KaUceubn Lahoobke 

[0W H. Cr 64 

13 ’■ ■ • ■' Omission to com 

ply tri th formalities before terries of summons — 
The c mission to comply with prescribed formalities be 
f >rc issuing the summons will net vitiate the proceed 
lops after summ ms so as to enable a complainant to 
re-opm the ease tASTEBir Bengal Paixwat Com 
TAItt r Kali das Dutt 23W E Cr 63 

14. 1 ■ — — — — Contempt of 

Court — Potlponement of final order — Irregular 
proced re — here a Magistrate in whose presence 
contempt was committed toot eognirance of the 
offence immediately but in order to give the accused 
an opportunity of showing cause postponed his final 
order for srrne days — Held that snch action though 
it might be irregular was not illegal and as the 
accused Lad not been in any way prejudiced, was 
covered by a 637 of the Criminal Procedure Code 
Queen EwrBBsa c PaiAmbak Bakhsu 

HL.B. HAIL 361 

IB Irregular com 

mitment — JFanf of jurisdiction — Criminal Pro 
cedure Code 1872 ss 33 63 —8 33 of Act X of 
1872 conteroplatea the contingency of a case which 
has been enquired Into at the proper place as indi 
ested by s. 63 of that Act being committed to the 
proper Court of Session by a particular Magistrate 
notdily empowered by law to moke such commit 
ment and not of a case whith has been enquired into 
in a district in whieh it was not committed being 
committed to the proper Court of Session as indicated 
by that section by a particular Magistrate duly 
empowered by law to make such a commitment 
Consequently where a Magistrate enquires into and 
commits for trial an offence which has not been com 
xnitted in his district and the Court of Session for 
that district accepts such commitment because the 
prisoner has not been prejudiced thereby and tries 
him for such offence the proceedings in snch case are 
illegal db mtlto Empbebs op Inpia v Jacian Nath 
[I Hit 3 AH 258 


10 * Irregularity in 

hold ng trial without jurisdiction — Criminal Pro 
cedure Code ( 1683 J t 631 — Sessions Judge Jarir 
diction of— Appeal presented within but heard 
outside the local limits of the jurisdiction of 
a Sessions Court —A criminal appeal was presented 
to the Sessions Judge of theBaijuor Bndvcm Division 
at Bijnor within the said Sessions division but was 
heard by the said Judge at Moradabad, at which 
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CHIMIN AX, PROCEEDINGS— continued 


in marriage condemned Ih the mattee op Eli 
MESS t ABVOOL KtTBEESJI 

p. R. R. 4 Cate ,10 SCI R^Sl 

3. Irregularity— 7Pa « ter or content 

ly prisoner — SeCorthn.y ttatemenft of tot inettet 
—Tie jailor of a district jail being accused by one 
of the jaD clerks of falsifying his account* and 
defrauding the Government the matter was enquired 
into Irj the District Magistrate and the jailor was 
by the Magistrate g order placed on tral before s 
Bench of Magistrates consisting of the District 
Magistrate himself L the Officiating Superintendent 
of the jail and three other Honorary Magistrates 
The prisoner and his pleaders were alleged to have 
stated before the commencement of the tnaJ on 
being questioned that they had no objection to the 
composition of the Bench but after the charges had 
been framed the prisoner’s counsel objected to the 
Dench as formed The District Magistrate directed 
the Government pleader to prosecute and both the 
District Magistrate and L gate evidence for the 
prosecution After the case for tho prosecution was 
closed two formal charges were drawn up namely 
tb&t tho prisoner had debited Government with the 
pnee of more oil seed than he actually purchased 
and that he had received payment for certain oil at a 
higher rate than ho credited to Government The 
moneys tho receipt of which were the subject of the 
first charge were obtained by the prisoner on the 
strength of certain vouchers which he had induced L 
to sign as correct and L bad sanctioned the sale 
at the rates credited to Government Up in the 

prisoner** giving the names of the witnesses be 
intended to call in his defence L was deputed by his 
brother Magistrates to examine some of them who 
•were connerted with the jail in order to guard 
against deviation and the depositions so taken were 
placed on tho record to be used by either party 
though not themselves as evidence The prisoner 
«was convicted On a motion to quash the convic 
lion — Held that the recording the statements of 
the prisoner a witnesses Was irregular Criminal 
proceedings «e bad unless they ate conducted in the 
manner prescribed by low and if they are subetan 
tially bad the defect will not be cored by any 
waiver or consent of the prisoner Queev r Bhou. 
hath Set 

tx L. R. 2 Calc. 23 25 VT R. Cr 57 

V - — — TTairrr — Want of 

jurisdiction. — No person ran by waiver cr consent 
enable a Magistrate or a J ntlgc to try a case which 
he i* disqualified to try by some circumstance not 
personal to the accused. Is this watteh or the 
twjtiow or Qnsos Emtbiss r Jims 

[Ih.fi. 0 Calc 83 8C L.E 463 


4. — Jtiat of Judy* — 

Hay tfraitrt jumdict o n id here complainant it At* 
jwi rate ter rant — Legatity of conviction and ten fence 
fatted 6y tuch Va>> it Irate n in h a cate —The 
mere cimimdanc that a trying Magistrate >s tl c 
rnastrr ol 111 con j J»] « n t doe* not deprive the 
Jratr el hi* jur sdietion though U is expedient that 


CRIMINAL PROCEEDINGS— eoafiiwei 
such & complaint should be referred to another 
Magistrate Ih bs THE petition op IUsipa 

[LIE D Boeb, 173 


6, • — Summary juntdic- 

fion wrongly exemted — Unlawful atsemlly armed 
with deadly weapon* — Splitting offence — Sight of 
appeal J)e privation of — T»o Magistrate is entitled 
to split up an- < ffence into its component parts for the 
purpose of giving himself summary jurisdiction. If 
a charge of 'an offence jut triable summarily is ism 
and sworn to the Magistrate mast proceed with the 
cate accordingly unless he is at the outset ia s posi- 
tion to rbow from tho deji wtion of the complainant 
that the •circumstance* of aggravation are really 
mere exaggeration and net to be believed. There 
fore a Magistrate when he has before him a person 
charged with having been armed with a deadly weapm 
while a member of an unlawful assembly is not at 
liberty to disregard that part of the charge wMch 
charges the prisoner with having been armed with a 
deadly weapon and *o to give himself jamd.etiun to 
try the case summarily and then by ltmidiog a 
sentence of imprisonment not exceeding three montoi 
to deprive tho prisoner of his nghfc of appeal 
Express r Asnoot Kabul Emew r Ooxaw 
Mahomed IRE. 4Cftlc,18 3C D.B..44 

q __ „ — Xxer« i« °f **"? 

tnary yurudiehon after inquiry into «'<*£?»< *$** 
cannot be tried tummanly— Criminal Proct t 
Code (Ad V of 1893) t. 260-Summary pro- 
cedure under Penal Code *. 323 * 

chargee under re 117 and 3?A-A-first elm M»8£ 
trate took a case on his file and commenced a regal 
enquiry therein under ss 147 and 3 * of tb fJ . 
Penal Code but after hearing evidence »°d being et 
opinion that only an cScoco under a 3-3 ®. 
Indian Penal Cade had been made oot he meet** 
to deal with tho case antnmnly Held™**. 
inasmuch aa the evidence adduced was not saff 
to justify a committal bat dearly 
offence over which he had summary junwbrt.ou the 
Mamstrate wss right in acting a* he M 
course is different to disregarding part of a *&* r E> 
the purpesc of dealing with a ease jm 

High Court will net interfere where * 
bondfde acted in the interests of just.ee 
r Aided X dnm ILK* Calc 18 «W*» 
Fmbrf. 

7 — Aecutei atfr*#* 

and examined — Appointment **» **# 

connoted accused to be 

o/pruoners to conferee priratelf «** £*£%- 
Magutrates fitting on bench ** Judge iConrt^^ 

BStfsy&iiasMgsSr 

STRESS Mi 

, T j — co . tho affirm »t ' in of the pn**’®"' 
moreover o-cts-oxsmlned J^l^th* 1 inquiry 

evidence bemg used upon the return of thsi <1 
It was heM that the objection though P^iy 



( rcci ) 


digest or casts 


(2002) 


■cniKn.'Ai* pnocKEDrrraB-f^r m/ 

» ? ulm bi»f was uv, Uu and that ll*nHnf« 
v f the pn*-mm trubl be uved. wbrtbrr Ihr cfdcr 
«Jinrtin= chrra t, t* »<r job nj «u tutiB rr rtlwiM 
Hat *f jvauiainst efth* Mari* 5 "!* w h-* 5» sbr first 
tr.rfa.or* law! Inrd aid *\<nv wild the Accused, t- be 
Crewe Prams hr tnemdurt »n eo<j*»jr lolne^tr.i!/ 
diw'rd in the nni r»K t-cr-sort ! u Ikmj. dr 
jwrcrfibvitoJ and 5 jci-tcnsf le A f nl Jit PrrvTB V r 
sdsould !<• wilboct a j rfciftaJ utsmt in the rant 
which he fitiiliifU. 1 mki t»i 1» all he ill *«! t 
Lavt fee* Mil rac «i li lint vakil* Bt c< tli* h*%t 
«n-ff the j lire In riiarffeefra h {rimer*. 

Jl ii Kndn&uM* |!al Mipiint » ab ar Atin w* are 
Ctidn- a *1 T art ban Wm copt-cd u» prunKtuig 
the Iir.iaroti a erf j* her if rrr* rinrirtitd » a raw 
«WU art a tb* t*n h W*i If Me OWf*. pn 
tn Cuttrl with. Hi* JaJfr *L 1* enraged in triiog 
tli* pn* «ut» »por*j. Jf tt* Aj ptttai* Tudge wuhes 
to ascertain any (irti r Ubnc l/> Ibi ewe frtm Ibf 
Hipitnlf who i vurtnl the a wJ tie «V» uW 
examine IL* Magistrate cp'ti mill or a Jttan aff nna 
<1W ts the nine manner *» »n erdinary wilneae 
lito t. Kunmni Dhtib 8 Bom*, Cr , 120 

0 — JJ/iry ttroit orfirety 

faWfyrif i» protrerf to * — Judge <■* appeal — 
"Where a Magistrate b~«k an arfive part in tho pre 
of the prUmm, *“d woiwd the end -nee 
»f tie outerul witnesses pribmmary to deciding 
w briber tie ease »tu\nld fro t<j trt*l or not and by 
urht/m it «h mid be tncA. it w»* bel i that he *« n t 
* proper Cocrt to tear th* appeal fr tn the ft nneti n 
c -m to In the case W th* xartxn o» THE ft 
VTTtQS vr 11 rr Liu. Eor 22 W IL, Cr^ 76 

0 — — — Tr\al ly 3Iag<* 

JraU %»tUta!rd Iv k%m or Collector —The Dutnet 
JUpwtmte rtonld n t hicawlf try a cam in which bo 
vail >tE ted the pre«t*ati<i» ai CcIIertor QcxfB * 
7>f.Di Ciurb 1 oDD*t 24 W IU, Cr, 1 


JO -■— 1*1 tretl of 3 fa 

yuttroU »» eontteimy jm o *ej — Plant Code t IBS 
— B<*y Act P of 1976 * 25$ — Jhtoied eaee 
of laafnl order— feat on of Judge - On 
the 20th of March 1883 the Municipal OnenDiaira 
m of CcmosUlah at a meeting lined *o order under 
a. 2^6 of the Bengal Itnnkipal Act of 1876. The ac 
eoaed era* tried and can n<- ted before the Owtrict Ma 
gittnfo Bade? » 289 et the J*u» J Codr usd fined 
ItlOO for haring duobeyed that order The Magie 
trate who tried and v n* voted tha accrued ™ pre~ 
•rot »e Chairman of the Mojunpal CoratntMioneri 
at the meriiog oi the 29th of March when the order 
•u paiied for duobtdieBco of which the acetued 
>ra« tried and con tu-Ud. JT Id that the conviction 
*»« illegal and mu»t ha **t auda. Sergeant ▼ Hale 
X E 2 Q £ J) 658 oted and foBowei KaiBiE 
Cha»» r*i t> T abacs Cht?hj>ek Owa 

p. TU.K TO Calc, 1030 


tedure Code 1$$1 t 433 — Where a iepaty Magu 
irate did oat draw ap a charge in accordance with 
i 2 Oof the Code of Criminal Pm-cdarc hot gave 
tha aee«*ed dearly to nnderiiand tha nature efthe 
charges made agam»t them the irregularity waa held 


CRIMEN At, PKOCEEDITfaS-cMifmaei/ 
lb fall witlua c. 450 ef that Cod Bat'd was r 

Porat, fior* 10 W K Cr., 7 

12 — - — TreUmtuary i« 

?■•*■¥ — r try try —It is nceemry to a proper p«h 
min*ry enquiry tint the accused (ae under certain 
nrmmitavin'i J is agent) ahonW be present j that the 
»itn<w» wh «a c\ i tence U to be the foundatwu of 
the commitment sheul 1 be examined befr re him ? and 
that he »1 otihl have the opportunity of crc*«-€*swin 
ing ill in It is r»»enl>al too in a ra»e of pfTjnry 
that he shoal t know at what period he ceased to he a 
witness and Lu pmlion waa changed to that of tha 
arcusrth Qctt't r JiAUCBCRE LahOOBBE 

[9W It. O . 54 

13 ...-.- — —— ———— Omni onto eon 

ply «rif l fcrmalxUet Irfore etrptee of avmnons — 
The omifsmn Ui comply with presented lonnahtifa be 
f tc issDWf. the earnin' n» will n t Vitiate the proceed 
Jnga after siinim ns «o as to enable a complainant to 
reopen the ease i x&txbv BS'OAi, Tan-wAr Cow 
fast v Kaudas Derr 23 "W 'R Cr Q3 

14. — Contempt of 

Court — Postponement of final order — Irregular 
procedure — Where a Magistrato in whoso presence 
contempt was committed took cognmoco of the 
off me* immediat Jy but mv cnhrto give thoaccimd 
an opportunity of showing came, postponed tin final 
order far aonie days ~Xf*M that such action thoaffh 
It might be irregular wsi not illegal and as the 
arensed bad not been in any way prejudiced *»• 
enrtrod by « E37 of the Cnramal Procednro Code 
Qvttx Bvrrsxaa t Pauvbab BAgnsa 

[LL.Il. 11A1L 361 

16 — • Irregular eon 

tntlnent — lTanl of turudtclxon — Criminal Pro- 
eedort Code SS72 at S3 63- S 33 of Act X of 
1872 contemplates tha contingency of a cave which 
has h m enquired Into «fc the proper place «« todi 
rated by a C3 of that Act htm^ committed to thf 
proper Court of 8cs«ioa by a particular Magistrate 
net duly empowered by law to xnakc such commit 
meat and not of • rate which has been enquired into 
In a dietnet in which it wn not committed being 
committed to the proper Court of Session as indicated 
by that section by a particular Mag strata duly 
empowered by Jaw to make such a commitment 
Consequently where a Magistrate enquires into aud 
commit* for trial an offence which has not been com 
united to bis diitnct and the Court of Session for 
that district accepts each commitment because the 
prisoner- has not been prejudiced thereby and tnea 
him for such offence tha proceeding* ia such ease arc 
illegal s&tnrtio EupBESaoy Itoia * Jaoas JiAtn 
[X JkR.,£>Ali 259 


10 * 


- . Trrrgolanty t» 

hold ny mol iftMm/jshsJicfio*— Cnmiwl /Vo* 
eedv.ee Code f 16-52/ « 63f — Seeiiont Judge, Jam 
di fion of— Appeal prtleoted tcithm tut ieard 
ouleide ft* local limit* if the jurudicfio* of 
a Sen out Court —A criminal appeal was presented 
to tha Session* Jndgaof tliollallnur nadaun Division 
at Eiiaor within tha said Session* division but was 
heard by tha and J 0 dg« at MoemlaUd at which 
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CHIMINAD PROCEEDINGS— continued 
in marriage condemned. Is the mattek of Em 

FBE 83 r ABDOOX. KtTBBESM 

[LL.R. 4 Calc ,10 SCIK.,81 

3. Irregularity— Wat cer or content 

ly prisoner — lUcordtner statements of iciiressts 
—The jailor of a district jail being accused by one 
of tie jail clerks of falsifying liis accounts and 
def ran &ng the Government the matter was enquired 
into try the District Magistrate and the jailor was 
by the Magistrate s order placed on trial before s 
Bench of Magistrate* consisting of the District 
Magistrate himself L the Officiating Superintendent 
of the jail and throe other Honorarj Magistrates 
The prisoner and lug pleaders were alleged to hare 
stated before the commencement of the trial on 
being questioned that they had no objection to the 
composition of the Bench but after the charges had 
been framed the prisoner e counsel objected to the 
Bench a* formed. The District Magistrate directed 
the Government pleader to prosecute and both the 
District Magistrate and L gave evidence for the 
prosecution After the case for tbo prosecution was 
closed two formal charges were drawn up namely 
that the pnsonor had debited Government with the 
price of more oil seed than he actually purchased 
and that he had received payment for certain oil at a 
higher rate than he credited to Government The 
moneys the receipt of which were the subject of the 
first charge were obtained by the prisoner on the 
strength of certain voucher* which he had induced L 
4o sign aB correct and L had sanctioned the sale 
at the rates credited to Government Upon the 
prisoner's giving the names of the witnesses he 
intended to call in his defence L w as deputed by his 
brother Magistrates to examine some of them who 
•were connected with the jail in order to guard 
against deviation and the depositions bo taken were 
placed on the record to be used by cither party 
though not themselves as evidence. The prisoner 
was convicted On a motion to quash the convic 
tion — Held that the recording the statements of 
the prisoner’s witnesses was irregular Criminal 
proceedings ure bad nil eta they are conducted m the 
manner prescribed by low and if they are snbstan 
tially bad the defect will not be cured by any 
waiver or consent of the prisoner Queer r Bhoea 
hath Sei 

IXIaR 2 Calc. 23 25 W R Cr 57 


U Waiter — Want of 

jurisdiction , — No person can by waiver or consent 
enable a Magistrate or a Judge to try a case which 
he u disqualified to try by some circumstance nef 
personal to the accused. In tub matter of tu 
TtTinoR or Qcjp.os Eurnrss v Abiev 

[I Ia D. 8 Calc. 83 flCLE 4' 


HagttlratPt jurisdiction where complainant f 
prt ate servant— Legality cf connctum and set 
fatted 6y nch Vajittrate « it #• * a cate 1 
mere flrenmsUnec tlmt a trying Magirtralr 
master of tJ tf mt HI nan t does not deprne the' 
Irate of bis jnrtsdicti jn though St is expedi 


CRIMIN' AD PROCEEDINGS— 

such a complaint should he referred to another 

Magistrate In bb the fetitiov of Bab spa 

[UR,8 Bobe, 173 

6. — Summary jurudir- 

turn wrongly exercised — Unlawful atsemhlv armed 
with deadly weapons — Splitting evince — Right of 
appeal, Deprivation of — No Magistrate is entitled 
to split up an-cffence into its component parts for the 
purpose of giving himself summary jurisdiction If 
a charge of an offence net triable summarily >s laid 
and sworn to the Magistrate must proceed with the 
case accordingly unless he m at the outset in s P 081 " 
tic® to show from the dep aition of the complainant 
that the •circumstance* of aggravation are really 
mere exaggeration and nrt to be believed. There* 
fore » Magistrate when he has before him a person 
charged with having been armed uitb a deadly wrap n 
while a member of an unlawful assembly is act at 
liberty -to disregard that part of tbe charge which 
charges the prisoner with having been Armed witn a 
deadly weapon and to to give himself jurisdiction to 
try tbe case summarily And then by inflicting* 
sentence of imprisonment not exceeding three monins 
deprive tbe prisoner of his nght of Appen 
Express v Abdool KabiM. Empkessc Oou« 
Mahomed 1LB. 4 Calc, 18 3 C h.E.,41 

0 — • Exenue °f ***£ 

rear, j.reed.et.n after .etc 

Carnot Se treed ecatmarily—Crimnol rroetd 

ca, (Act r of Bfflj .. m-i 

cedar, coder Tend Cade c3!3 afleren 

clcryee coder e, 147 a,d 3*1 -Air* A> U*?* 

trete look » <*«. oo bo 01. red 

enquiry therein under ss 147 and 324 of t fj 

Penal Code hnt after bearing evidence and being « 

opinion that only an cffenco under s 

Indian Penal Code had been mad r 1 

to deal with tbe <“■ » 

inasmuch n» tb**"" 
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onm.AL raocrnEDn*aB-w ».e.j 

*1 Ulrn In t tar n> too U?c and lint the evidence 
cf the Jwiwwit* mvl l 1* c»M. whrthrr the ctAt 

>2 reruns Them t> hen? rmol *»« rr <4h»Twi*r 

The ■ ppoifctninit ff the Ma~i»tr*te win, in the finr* 
insta-W lad tnM and fnBtKh J tl t aeruw-d, t be 
Crown IVwccul t to «v« 'art an r-nquiry *ut>wqumtly 
direrfcd to lhe nnr r»w censured l*iDg en 
rnoed ntcd »nd tj«rti«i»)]r t l*nttic 1 r-^-eot' r 
•Lucid 1* withest » (*TK«n») «nlcr«*t in the r»»et 
which lif miilsrti. I rmniwT* ** nil be ill »fl t» 
Jure free Minx with tbor islils wl <f tlw bear 
lop cf the j Ivy in rlnrft t f «u b pn» tier*. 

It is end -ura' le tbul Mag* rate* «h *e dmsVEia *r* 
under T w) L»vr b»cn ra -raged in prow ting 

lb* pr .wcvrati n «f p lire ©If err* r»-nrcrncd in • raw 
alnwild *it <« ibr tirfirh Iwaidc oreniow pntmlrly 
in Court with, thf Jod-e who U engaged in trring 
lb* prisons «ppe»l If the Appellate Judge wul r* 
tn awrrtain any ivU riUt>n> to the c*»e fixm the 
Magistral* who ©sivieUd the «. eu»*d he shuhl 
evamlnr the Msgiitrstc up-*n <■()) cf • Irain aflirm* 
<lm in the same manner *■ an rrdinary witness 
Leg. r Kiinixirn Diyiun 8 Bom-, Cr , 120 


yf*<j itralmeUtfly 

^"here ■ hTtputratc took an «rtii£ part uT. 
♦Wilum rl the prisoners, snd rreordrd the evidence 
ft the material witne*»e» preliminary to deciding 
whether the fur should go to Iml or not and by 
«hom it ikeU he tned. it w»» he! 1 that he w nit 
* proper Omrt to hrmr the appeal fntn the convictl n 
come to in the case l» tub matter or th* Tt 
tmM ©» UtT loui Pot 22W R, Cr, 76 

0 Trxal Ay Mag ■* 

■irate tmhlttffd Ay i m ae Collector —The District 
Jlagintrato should n t huniilf try a case in which he 
snatituted the proiocution >1 Collector QUEE5 r 
UlDI Chahd rODDitt ~ ‘ " ~ 


10WB Cr 7 

• Preliminary i 


CIUMH7AI* rilOCEEDINQS— eenfieinf^ 
to fall within a. 439 el that Code Bncowav t 
Doth. Oor* 

13 „ . 

ywrrtr — Terjery — It u neceuary to a proper preli 
niinary eniiniry that the aecuied (or under certain 
rtrcnmitanre* hi* ie»nt) ihonM be preient t that the 
• itneiNw whiio cridmeo is to be tlie foundation of 
thf romuulment ihoul l be oatomed before him and 
that he ihonl 1 hare the opportunity of ercis-examu) 
injr tlirtn It U iiscntial ton in a cate of perjury 
that he ahnuld know at what period be censed to be a 
wltncaa and hi* poaltion wm changed to that of the 
aeru»r<L Qctzi r Kauchubk LanooiiBE 

[OWECr 64 
13 ■■ ■ - " — 1 ■ ■— Qmunonio com 

f ly arifA Jcrmahiiet before terrtce of eummont — 
he rnuaaion to comply with prescribed formnlitie* be 
f bimng the innimona mil nft vitiate the proceed 
[ngs after anmmoni ao as to enable a complainant to 
re-opca the raw Eastibv Bbnoal Pailwat Coat 
j>a 5T c Kaudas Dutt 23W 31 Cr 03 
14- - 


- Contempt 


Conrt—Tottponement of final order — Irregular 
proerdtre ~ Uhcre a JTagiatmte in whose preaence 
contempt waa committed took cognizance of the 
off mce immediately but in order to give the accused 
an opportunity of showing cause, postponed hia final 
order for ionic day* — Held that inch action though 
it might be irregular was not illegal and os tho 
accused bad not been in any way prejudiced was 
cwvered by * 537 of the Criminal Procedure Code 
Qcbbk EurBKss c I’aiambah Bakush 

[LI*. I* 11 AIL SOI 
Irregular 


10 ■ 


en\lmtvi — Want of jvrud chon — Cnmxnal Pro 
ctdve Jpade 1S72 « 33 63 — S 33 of Act X of 

-» ffcncc of noting on n<e nth >utingency of a case which 

24 W IL, Cr^ 1 ibose persona and one -f were cbarg~ ner place as indi 
. committed the offence of criminal treipaa -omitted to the 
.... . . «' , .a Di comber Theao two cases were tales Magistrate 

gxetrate •n eoncieting pruourr— Penal Code i IB together in one trial and were decided by «unut 
Ae»y Act , V of 1970 t 2v 6 — Dtioledienq J0 i K1Den t Held that the trull nas illegal and the *r> 
-f| defect was not cured by s 637 of the Cummal Prr 
Ccdnre Code Is THE MATTER OF THE PETITION 
o» Chasm Swan Queen Emtbess r CnASPi 
Ison I I* It 14 Calc 385 

See BiBnsu Damwab v EMTKEaa 

[1 C W N 35 
• Code of Crimt 


the 28th of March 1633 the Municipal Commissi 
era of CcmsiiUaU at a meeting issued an order nm 
a. 2o6 of the Bengal Municipal Act of 1870 The 
euaed wa* tried and convicted before the District 

S str&te wader «. 163 cf the Penal Code, and fl 
100 for having disobeyed that order The M» 
trite who tned and convicted the accused was j 
efflt a* Chairman of the Municipal Comnussuu 
at the meeting of the 29th of March when the or 
was passed for disrhedience of which the accn 
was tried and convicted Held that the eonvi-( 
was illegal and must be set aside. Sergeant v Pc 
HE 2 0 B D BS8 cited and followed- Kirin 
Cha»b Par v Taback Cuchcbh Oupta 

P.L.H 10 Cale 10 
- Crtm nal 


43 $ — inhere a Deputy Ma‘ 
n * charge_m accordance f 


cedure Code 1861 . _ 

irate did not draw up B _ m ^,u» ua , „ 

s 250 of the Coda of Criminal Procedure but t 0 
tho accused clearly to understand the nature of 8 
charges made against them the irregularity waa ' 


nal Procedure is 233 and 537 — OAtainmy a vninrr 
f r proetitution— Penal Code et 372 373— 
JSfitjotnder of chargee — Immaterial trregula tty — 
A woman being a member of the dancing gwl ca«*e 
obtained possession of a minor girl and employed her 
for the purpose of prostitntion j she subsequently 
obtained in adjption another mw/r girl fr m her 
parent* who belonged to the same caste ‘'be and 
the parents of the second girl were charged together 
under ss 372 373 of the Penal Code The charges 
related to both girls Held (l) that the tw o charges 
should not have been tried together bat irregularity 
committed in so trying them had caused no failure of 
justice ( (2) that ss 372 373 of the Penal Code may 
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CRIMINAL PROCEEDINGS — continued 
be applicable in a case where the minor concerned is 
n member of the dancing girl caste Per HvttC 
BA Jit Aytak J — It wonld be no offence if the 
intention was that the girl should be brought up 
iv daughter and that when she attains her age she 
should be allowed to select either to marry or follow 
the profession of her prostitute mother Qcebx 
E araesa r Rauahwa I L It , 12 3£ad. 273 

29 Irregularity 

prejudicing the secured — Jitcttng Counter charges 
of— Cross cases tried together — Etidcnce «n one 
care considered «n the other — Criminal Procedure 
Code (Act X of 1882), s) 233 239 537— Illegality 
— Fight letween tmo parties not ‘ transaction — 
Joinder of charges — Where two cress eases cf not 
in" nnd grievous hurt were c mmitted separately for 
trial before a Sessions Judge who having heard the 
evidence in the first case heard the evidence in 
the second case examined some cf the accused 
in tha one case as witnesses for the prosecu 
tion in the other and rice tend and subsequently 
heard the arguments in both tho cases together 
and the opinions of the assessors (who were the same 
in both the cases) were taken at one time and both 
the cases were dealt with in one judgment — Held 
that this mode of trial, although irregular did not 
prejudice the accused m their defence and that 
Under such circumstances a re trial was not made 
necessary by reason of such irregularity Queen v 
Xaxu E L 11 Sup Vot 7 50 8 TF R Cr 47, 
and Queen v Surroap Ch under Paul 12 IF B Cr 
75 approved, h or did the examination of the ac 
cused who were on their trial m one case •* witnesses 
for the prosecution in tho other affect the validity of 
their conviction Observations in Jlachu Mullah v 
S a Bam Stngh JET 14 Calc 358 dissented 
from Hussein JJu ksh v Empress I L R 6 
Calc 96 considered and distinguished. Semite — 

A Bght between two parties cannot be treated at a 
transaction within the meaning of s 233 of the 
Code of Criminal Procedure On the law as con 
talned in that section the two parties cannot regu 
larly he charged in the same trial Qrray Eupub’s 
« CiurmnA BnuiTA LI. B. SO Calc, 637 


30 - 


Aggregate #< 


tenet instead of separate sentences — material error 
or defect — Two prisoners having been convicted by 
an Assistant Judge of forgery and other offences were 
sentenced each to an aggregate amount of punishment 
which the Court wa* competent to inflict hut with 
out specifying the several penaltif s awarded for each 
offence On reference by the Sessions Judge under 
a. 434 of the Criminal Procedure Code — Meld that 
It W8* an irregularity on the part of the Assistant 
Sessicu* Judge not to pass a separate sentence under 
each Independent head of the charge but that It was 
not an error or defect In consequence of which tho 
High Court could reverse or alter the sentence on 
revision, r.xo v Vis>r*v Trtubjx 

[2 Bom-, 414 2nd ThL, 301 


3L - 


- Cast • ot finally 
7ode t882 > SP 
■ 1*4 apply to a pending ease, b-ut only to 


CRIMINAL PROCEEDINGS— 

a case which has been finally disposed of JittEATiK 

Sek r JoGEsn Chasdbk BrrrACHABJEB 

[IL.E S3 Calc,, ©S3 1CVK.B 
33 — — Criminal Pro- 

cedure Code 1S72 s 637 flS72 t 283 1S61-69 

ss 426 439)— Irregularity prejudicing pnsenerm 

hit defence —An emission by a Magistrate to hold a 
preliminary inquiry on a charge under «■ 307 of to« 
Penal Code of attempting to murder was os app«' 
by the prisoner to the High tonrt held to be an 
irregularity which prejudiced the prisoner in her dc 
fence and the proceedings were ordered to be qcsshcd, 
and a new tml held Qrrrr c ItwaRtA 

(14 B I*. R , 64 32VE.,Crv ™ 

33 — . i ■ — Irregular appoint 

merit of jurors —Where the Magistrate had 
as jurors persons who had been appointed by the opi* 
aite party it was held to he an error affecting »a 
merits of the case SnArrASCrooGuosAl r OA« 
PEBuowjf Pbesswo Co 2lW K. Cr 
34. ■ — Irregular sefee 

(,»» »/ juron — Criminal Co* 

m MO-Tir Fihld jr-ImpiUntonair * 

!h« Crimi»olProrei!n»rCodo>» lh. *«■ “ 
luiOT «od >» tl. admission of tb« Si 

ioimlm.toc. tml od it »otb»» 8 iiom t*t 
pmsoao-s b»J to thmby jntjntoi *■ 

(nan mh.ri ■>»#* “• » "■ "■"t**"' 1 ! G 

pose of interfering with tho ***”£ tw&toro 

toiba provisional s. 283 cf the ChmwdftgJJ 
Cod. at . ICTof tie Evldoooo yt I» 
ot toe rrirtioi ot Jmrsuoo Mahiov 
J ntrouoo M ahtow mm r H S 33 

[HE. 8 Calc 739 12 C 

ss _ _ - Criminal Pr°c* 

dure Code 1872 s 23J-JW Code s WfiffVs 
gular trial- legal Practitioners Jet C A ^ 
1579) —mere three persons were tried 
convicted under ». 181 of .£*.£*3 

made false statement# on solemn “ to(# t hs 

the same matter in the course of an 
conductor a pleader under «* 

Practitioners Act — that Aetna! 
soners together was a pare ° 

thot™l Koia» smtuCMirt 0 «g|5_ a5S 

c„.,„t I— 

i.r. Co* »» • JS3 FiluuSSJSfl-a 

reduce complaint to err ling S - j no t 

a. W ot tho Criminal Procedure Code J8 * 

reducing thcromplamtfo^tiufjU Brtwtrrcgu ^ 

itj for which an Arpellste Uwrt 

reverse the judgment or sentence J jys 

BTJJOirs 

Criminal Tr°ce* 

answer a charge of cnmuial trrapsss 
filed a written atalem«t wdUw ^ 
ceeded accordingly Ced TstiTM 

under s. 630 of the CtlUllO^ l rc*W*£ jjj *1 
held that the Irregularity -as ro«rrd ny *• 



wrest or ct*rt 
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cr.narAL rnoern^oB ••#* 

tV C<k tV frl o | u f 4~v l -rvxied 
tsvttmdt^a" j— «***„ r '** Vn^Am^n. C^tt 
*o*r* i'un t Nvurtt ).ut« 

{22 W* n Cr„ 82 


iw*t <W l‘~3 . j\3. 
*»«" *»• /* (mm /*■ 


Wtm lh> Apjvliatv 


Cjvt £>5 »< fi t Up ( « U 

■joirvd > t «. •*•<» 


»f tv *y n»r» fcis r.«r»U* r^jartrd 1 „ 

1 ** I ti <t"* «u l. U t » »! l»t» the 

E 'f**dror*. |» *f* «r*rrj» nr rn« rrm« ■» of 
r* I «tK»& 24 V. It. Cr.CO 


rf*rr Cod* f> S » SS3 l~* » *m, * t„*i 
4 . ( S \ l f •' 1 S 

•O-TV^mL «* 

** •pov'erf l IWT*. • M r « «•» »5 nV. »l*l >M 

*Us~*4 ti>d tv Jj* At » Ay t l!»_l.tr*tr 

«ndrt s.41 Art XXI l IVC Tt AmisurI Main 
k*-* «•> U» hm thy i a ,<] l>j»l t) r>io icli si 
UwJtli U’t l<ru bwUi v 4t f l! » At Un U v utl 
t WW * ntc V lUt ? rt- U< d that u it w»* 
*Wt frttt tV wkArti * Krt'nl i *.n4 fn m tV *n wee 
«ftV KrtiM\, that lirtu n t tn-»’rd as t.> the rl sr^e 
bus. »*4 <rai»-<)umtly in tv w»y prcjaihoerf 
“J tV «m*i*on« <lwnj<l'« ftV ffn ee ©■* Uwrd 
« lUuiOHf-U ll*r«ioiirtL.o*t oUValUertn 
•»I"W(rn ondrt-i.4^ ArtXXlo'lA.rf’ ynri'r 

t ItjOimritfcnAHA SAW IL. Cr» 3 

40 ■■ - ■ ■ leregu tant ei » 

nttfi on of eruftnet — The rrorptb a ■« end we 
to armsed jwraw of a roof -»*i m which 
°*£™ i>U- Lac* Vm prucid mil wj irb amt lone 
cordaw* with tlir 1st ml Che proantlinp of inn 
against Lini bj m such roDfrsuin most ItluliV he 
m^roUntii* whirl m« mly j r» ja Iter tie iinMorr 
Qixcsre CorsiiFfl Uuvttxcuahjzk 

[24 W BvCf 42 


41 , Fttdttt girtn at 

prttu-m Inal treated at tram a( *~iu-ck f— 
Criminal TYw dart Code >> 353 637 — J-ndtact 
A et (i of ifffgj f JC7 — -At tf « teal of * I>arty of 
JiiBdat f r rujtiag tie Af*^utr»tc inttcad of mmm 
tog tl# vr)tm*ui 1 r tie prieecutim c»u»eil t> 
V pt'«ln.er*l c 5 of tKo ewJuanti^a m-chief of U o 
wme mitoewt* w) itl l*d hero r ic tiled at a jircil n* 
trial of a parly of AUhotoodan* wlw were opputed 
to the IUdiId* in lie lame tiot. Three copies were 
rt*d out to tie witnceeee, wlw were then ttrn 
curmined ly Uie J linojtff* nod no oljrelion to tlia 
procedure w»» taiu-n on tie prisoners’ behalf Tie 
accused were convicted SStld tint aUlou^h the 
procedure aAipted by He Alssriftrate as* irrvgnUr 
the IrmroSarit y w«« cutal by t! a provision* of s 637 
of the trunmul Pr cedurotide and of * 1 C 7 of the 
Frideoee Act (I of 16721 as it was n t shown that 
there had been any failure of justice or that the 
accused lad been substantially prejudiced and as the 
matters elicited in cross mnunati n acre sufficient to 
s ist&Sn the conviction. Qrscr Bkpeess r Mnt> 
8 AM X. It, E-, 0 AIL, 600 


citnonrAb r80CEKi>iNO8-«.»/»»rr^ 

43. — — ■ — - Crtsaia^f fiw 

dmer Ced* t SUJ— •** £>««<■ — W nttrn com 

flm at affrsfrrf J» eemp}<tim.int on oetA— CniMiaaf 
FrxrrJwrr Code I ds" —HI cm • deposition In 
tV shape f • c. tap! tint is m*«U orally or in writing 
a.-*) is i» m As the rnjuimornts of a. S 03 of the 
Cnmttui IVs-odnrr C Ic tn wgard ti the eismmsti « 
f tbs eofordamant are sufficicntiy satisfied. JTtld 
Ihmf er « here a Ms^titrate dismissed a complswt 
f mumil breach f tnut with, ut tssmining the 
irocujUinant -n atb, but after the complainant had 
ittni the » nth of the matter* alleged m the 
o rapt*, at. that the pn visn ns of a. CCri hail been 
suit imtly i>tn} h si w th ami If n<t that the irro 
cnlanty >uc mil by the terras of s. 63 ? QCRK'f 
> «ra*j< r Jfcarar L Is IL, 0 AIL, 000 


- 


~ Criminal Tweet 


duet Code tt SCS 423 637 — Hat trial icre^afanfy 
•— Unttnrt hiatmn at eifdeeeatmf penon nol proted 
s ;-re met </ —H lie re to a Iml f r tmmhr held 
nb aa<-aw rs the Court rehed on a statement maefo 
by the ihr and, and the ei *1 we necessary to provo 
such statement was n t ren rded nntd after tl»e elooo 
f the Iml and the discharge of the assessors — Jftld 
tliat thU stuonnleil to a material irregularity which 
«u not r rrn I hr * 37 of the C«le of Cnnunai 

1 rvccdure Qcaef Eiaa t»s r Hay Law 

{IZaRMlfi AIL, ISO 


44 - Irreyefanfy t» 

omiUmt to tail on armed for it fence — Cnn not 
Trocednrt Corf# (i^SSJ # 2t,9 t 4>3 c! (d) and 
t 637 — AN*-h*vcf»o» to jnrj —The formality ©t 
calling npn an arcused pirim to enter on hisdt fence 
under tho provtsi n» of » 2 B 9 of tb# Criminal Pr.'cc* 
dure Cod i Mints men formality bat ft an mentis! 
part ol a manual tm! Oravoi n to do an occa 
si a>i a failure of fustier and Is not en«d by a 637 of 
tho Code To altiw the jury t> pronounce their 
verdict bef to the accused u colled upon to enter on 
hi* Icfeucu i* a misdirection th ugh the Judy,o omit* 
to charge tl e jury at a!) In men a cose cl (/) o t 
a, 423 of the Criminal Pn'ceduro Code d vs out stand 
in tho way of the Appellate Court • interfering with 
the vrrd ct of the Jury QoKRir LirpBBsa <• Iuau 
A u ¥ CAN ahot Uixstr 8nArr 

CLZaXL S 3 Calc. 252 


45 - 


— — — .?r«3srfnwty t« 

omifiiwj to examine ledneuet — Trial Jy Jnry 
Irfore Setnons Judge —t'errUct tif oejmtt.il 
allowed nfter examination of tome only of iAe 
viix'tiet for the yrcieevt on - Certain person* wcTxj 
trud m a Stmwm Court for the oftimee of dacoity 
Seven witnesses had been crammed to t Ihi prosccntion 
by Uic t cimitUng Magistrate and were bound orer to 
give evidence at the trial After five nitnrsw* 
had been examined, tka Tad^e. tsknUheinry whether 
they wished to leaf any mire evidence and, on 
their staling that they did not Mi v* tho eviknco 
and wished to shp tho ease the Judge record v) a 
verdict of acquittal Utld that the piuccduru 
adopted was wrong and that o a fumi oputioo m 
V the falsehood or {nsuSleiency of the woaccuiini 
enaince ought to hare been arrived at until the two 
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DIGEST OF CASES 


( 2016 f 


CRIMINAL PRO CEEDINGS— co»(i rated * 
a yadael from a reresrue officer and ron-rtcHny 
accused without examining complainant^— A 
revenue officer sent a yadsst to a third class Maps 
trate charging a certain person with haying dis 
obeyed a summons issued by the revenue officer 
The third class Magistrate thereupon tried and 
convicted the accused under e 174 of the Fenal 
Code The District Magistrate referred the case 
on the ground that the conviction was bad under 
s 530 (A) of the Code of Criminal Procedure 
Held that as the yadast amounted to a complaint 
within the meaning of s 4 although the complainant 
was not examined on oath as required by a. 200 the 
conviction was not illegal Q czr.s Ewpbess r 
M ow I1*R U Mad 443 

62- ■ ' ■ • Criminal JVoce 

dure Code I8S2 t 530 cl fpj — Offence originally 
cognisable by a second class Magistrals suite 
yuently non cogmtable by reason of on aggravating 
circumstance — Duty of inferior Court — The accused 
were charged before a Magistrate of the second class 
with causing grievous hart as members of an un 
lawful assembly under ss 149 and 325 of the Indian 
Penal Code The evidence showed that one of the 
accused had used an axe in causing the hurt The 
Magistrate apparently ignored this fact nnd be 
convicted the accused under s 325 of the Code 
The accused appealed. The District Magistrate who 
beard one appeal and the first cUss Magistrate who 
beard the rest of the appeals were both of opinion 
that the offence committed by the accused was one of 
causing grievous hurt with a dangerous weapon 
within the meaning of e 326 of the Penal Code and 
as such beyond the jurisdiction of the second class 
Magistrate But they did not think it proper under 
the circumstances of the case to quash the convic 
tions. The Sessions Judge on examining the record 
of the cose was of opinion that as the (Ben ce commit 
ted by the accused waa not cogin nble by the trying 
Slagistrato his proceedings were void a4 tiulto 
under • 530 of the Criminal Procedure Code Ho 
therefore referred the case to the Hl D h Court and 
recommended that the convictions undrr a 325»honld 
he set aside. He Id that the proceedings before the 
second class Magistrate were not void ab snsiio as 
he had jurisdiction to try the accused for offences 
punishable under ns 149 and 3°5 of the Indian 
1 enal Code with which they were originally charged 
Held also that though it was the duty of the trying 
Magistrate when the evidence disclosed a esreum 
stance of aggravation such as the use of a dangerous 
weapon which made the offence cognisable by a 
higher Court to adopt the proper procedure t-o send 
the case to the higher Court still it was not nee cssary 
to quash the proceedings as the accused were not in 
any way prejudiced and the sentences were not In 
Adequate. Qcxev Euraess r GnroTA 

{L I* R^ 13 Bom-, 502 


cm of <rk tk « cat committed emit it juried etion- 
Object on t Jumtd d>on tale* before Magistrate 
and in f>et tone Court— Cnm ual Procedure Cod* 
(Xcf 1 539; et 531 532 —Tbs accused was charged 


CE EM INAL PROCEEDING S—eoa(i *«tT 
under s 438 of the Penal Code (XLV of I8C0) witfi 
having enticed away a married woman and under 
s 497 with having committed adultery The wmsn 
alleged to have been enticed away resided in Bombay 
hut the alleged adultery took place at Khsndal* out-- 
side the jurisdiction At the enquiry before tbs 
Magistrate in Bombay objection was takea ss to his- 
junsdiction with regard to the charge of adoUeryv- 
Ths Magistrate however overruled tbe objections 
and committed the accused for trial At the tnal an 
application was made on behalf of tbe acetisetv- 
under s 532 of the Criminal Procedure Code (X of 
1882)- that the commitment should be quashed mu a 
fresh enquiry directed on the ground that an objec- 
tion had been taken to the Magistrate s jurisdiction 
Held refusing the application that the eomrndoiem: 
being an order (see Queen 'Empmt V ThaknJ I 
£ 8 Bom 312) under s. 631 of the Criminal Pro- 
cedure Code tho tommitment should not be quashed 
unless a failure of jnstice would be caused by pro- 
ceeding with tho tmL QUEHV EtfPSEBf IT W®W 
p. Tj. R. 16 Bom. 300 

04. Irregularity •* 

commitment— Criminal Procedure Code 
et 532 and 537— Commitment to Sessions Court by 
Magistrate having no jurisdiction ortr place scir* 
alleged offence scat committed —A. Magistrate abo 
commit* a ease for trial by a Sessions Court doe*, 
so 1U the exercise of powers duly conferred of*® ® ® 
and the fact that be bad no temtoml jnnj.brtlon 
OTCT the place where the alleged offente wss- 
committed and that an objection to the committal on 
this wound was taken before tbe commitment is no 
grounder the Court to which the commitment !»• 
isnda quashing it under * 533 nor under a 637 of 
the Criminal Procedure Code Queen 
Ingle I L P 15 Bom 200 EUowci 
Eupbe 33 r Abbs Rxcdi L L R- D? BloA*, ~ 
-Stay oferxmxnal 


proceedings pending c,til f.tiyaf.oa-C.crt Er^ 
cedars Code (1BS2) a 27S~I-g Ul ry into elajm to 

attached properly— Sulstqutut c, ml euxtlyelaxu*' 

ant to estabhsl Ais rn\t rorfep W/y-C«»«»of 
Procedure Code ( 1SS2 ) » 473 -It Is not an wnn 
sblernle that criminal proceedings should be 

s.4”ik« h«i.m 

same subject matter Certain property wss *»*rtieU 
m exfeutt-n of a decree Thereupon «««*“ 
sppbed to have tbe attachment w.ed on the gronM 
that he bad purchased the property 

Sxn «<1M > Si 

i*s zsnttr srasa 
ja«r.WK£BWyg 

[tie Code of Criminal rroerduro (Act X of IS? J 
irtd tbs Inquiry directed by that section ' «> 
mtted both tbs accused to the tow« 1 
•hargra of perjury aud forgery During 
icncy of the Inquiry under*, hi $ j l5l . 

Lied a civil salt to cstabluh the genuineness 
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CRIMES AE PROCEEDINGS— con/ nurd 
walrodred and set aside the attachment lie alsj 
applied to lie Iiu. fa Ccnrt to qussh the commitment 
trr rfay the crumna) proceeding* pending- the Its 
of the cisil wilt JI id t fusing the applies 
Is * that the mere fart that a rcpular anit w*» filed 
1 5 ntahlith the peamtunraj f the sale-dec 1 wav 
net a sufficient ground I r quashing the e rnnutmcBt 
er irt »dj timing the trial pending the hearing uf 
the Civil suit 1«S EE Detjj TalAD BlIAVANJ 

[I. L. XU 18 Bata. 681 

C0 Potrrr tf the 

JI gk Court (a tia f proceedings before Hag strata 
pending eerlnf —Per lUuriM J — The Hi^h 
Coart h*» no jyw-rT t<J direct that criminal pr cred 
jop In theCeort of a Magistrate »h uld be stayed 
until the diipooal of a (in! suit in which the |uc« 
ll/D at t»eu< in the rnmmsl proceedings >lia!I have 
l*cn decided, In the natter of ham J rosad Ha ra 
J! Z H tap lot 42n t How ed It is very 
doubtful if the High Court bas any power to pus an 
erder- quashing the prcccedsng* bef re a Magistrate 
\o sfctien tf the Criminal I rocedure Code expressly 
autb me* the High Court to quart) pen due, proceed 
mg*- Per Gnosr J . — A proceeding to a criminal 
Court eVuM not as a general rale he clayed pending 
the decision of the mil suit in regard to the same 
subject-matter but ordinarily it is net desirable 
if the parties to the two proceedings are substantially 
the samp and the prosecution is but a private pro »e 
cut ion. and the Issue* in the two Court* are substan 
tially identical that both the cas s should go on 
at one and the aatue tune It is open to tho Maps 
tr&te having regard to the fset* of the case before 
him, to rounder whether it is not desirable that 
the proceeding* in hw Court should he stayed till 
the decision of the civil suit or for a limited 
period of time and it is also open to bun to put 
the defendant on term* as to appearance or other 
wise if hedges stay proceedings The High Court 
has the power to order a Magistrate to stay p recced 
mgs m his Court if a sufficient erase in th.it behalf 
is made out But inasmuch as the Legislature ha« 
given him the power to regulate the proceedings »t 
hi* own Court the direction should ordinarily he left 
to 1 im either to stay proceedings or not as he in tho 
circumstances of each case may thinlc nght and pro 
per 15*J Kcsiabi JDtBi r Hama fcujtrARt Dsbt 
(I D XU 23 Calc 610 

(57 Stay of proceed 

mgs kg H gh Court — lit tg of HogutraU rtetiv ng 
reliable though n at off cm l informal on that pro 
ref dint* are staged When a rulo is issued by tho 
II i-rti Court aod proceedings stayed Magistrates o» 
receiving reliable information thereof should stay 
11 elr hands then end there So where jt was brought 
to then tice of the Magistrate by tbs muktoar for 
the accused who had received telegrams ftctn counsel 
and v»ki! informing him of the issue of the rule 
otrecting itay of proceedings by the High Court 
and the Magistrate refused to lock at the telegrams 
and to stay proceedings but on the other hand j ro 
reeded v. ith tbc cnquirj lb w bs held that tho SIsgi* 
trate had acted improperly that he strnH net hrvre 
proceeded with the enquiry and In case bt cctcr 


CBUimAL PROCEEDINGS— eairtinurof 

tuned any donbt as to authenticity of the telegrams 
the proper course for him -mu to send a telegram 
to the li<"i*trar of the High Court to ascertain the 
trutli JtATirzssAEi pEftsnatJ Ivakatan Sisqk <• 
Eunrcss SOWN 498 

Sea hsxcn Tail Mabwabi v Maj.30ob Roy 

[2CW H 638 

08 Impropriety of 

appheaf one for stay of proceedings on the pre 
fence of m/>ri ng fhc High Court for transfer — Ob 
servati-ms with regard to the impropriety of applies 
ti ns for the stay of proceedings on the ground 
of moving the High Court for transfer when the 
applicant lias no such intention GPVAWOxy biPyi 

c Qiebv Pssrnxsa 3 C 17 N 768 

69 • - — • — Adoption kg Set 

t OHS judge of teroig procedure—Trial with jury 
instead of assessors — Rejection of co fesstonal 
statement eodhout enquiry under s 533 Criminal 
Procedure Code — Ct arge under Penal Code et 695 
536 and 412— Criminal Procedure Code 1892 
st 1G4 30 7 — Procedure of JI gh Court on rtf creme 
under s 30” —Ten persons were committed to ft See 
si ns Coart charged with offences under tho Final 
Code ss. 395 and 396 and some of them were also 
charged w*th offences under s 412 One of the 
accused had made a confttsmal statement before tb* 
Magistrate who 1 1 corded it but did not male ou it & 
memorandum to the effect stated m Criminal Proee 
dure Code « IC4 and did set adroit it in evidence for 
the rcasouft that the accuse 1 was produced from the 
custody of the police in which he had been detained 
for 8ve days and there w «« a proposal on the part of 
the police to treat him as an approver It aj peared 
that a perusal of the preliminary register would have 
shown that tho accused were either guilty under 
* 39t» or not guilty under » 395 at all The accused 
were tried by the See ions Judge with a jury The 
coufessiona I statement was not admitted in evidence 
Tho jury found the arnised net guilty of daewty 
hut tic Jud|,e disagreeing with th vmbet refereed 
the case to the High Court under Criminal Procedure 
Cod » 30~ Held (1) that the procedure adopted 
by the Judge was wrong and that he should have 
tneil tho norused with the aid of assessor* under 
Indian Pena! Code s 396 (-) that the Judge should 
have enquired under Criminal Procedure Code * 533 
whether the confessimnl statement had been duty 
ra* At tad (s) that under ihec‘cc<iOistscnxe the High 
Court should determine on the evidence m. record 
after puag due weight to the opiniensof tho Jadge 
and the jury whether the accused were guilty tinder 
s 395 Qntrv Eupeesj r Amsa Vaiatav 

[I I*. R 22 ilsd. 15 

70 Bight to institute proaocu 

tton — Cot Ctrl ed person —There is no role that a 
c evicted person cann t institute criminal proceed 
mgs Qcees c Madhttb Cnrvnj'S.CpBi 

£21 w B,Cr 13 

71 Bull ia Civil Court— Cml 

pr ceedmga do not cocatitntr a bar to s prosecution 
in a Criminal Court llApnra KtbcStuo r hz 
sues Stssn OW E. Cr 22 
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CRIMINAL PBOGEEDlNa&-y £ >sl fna f^ 
a yadasl from a revenue officer and nmvtelusg 
accused without examining complainant —A 
revenue officer sent * yodast to a third class Magis 
trate charging a certain person with having dis 
obeyed a summing issued by the revenae officer 
The third class Magistrate thereupon tried and 
convicted the accused under s 171 of the Penal 
Code The District Magistrate referred the case 
on the ground that the conviction was bad under 
» 530 (£) of the Code of Criminal Procedure 
Reid that as the yadast amounted to a complaint 
rnthm the meaning of s 4 although the complainant 
was not examined on oath as required by a. 200 the 
eormction was not illegal Qceev 1 upeesh e 
Move IL.R 11 Mad, 443 

02. — ~ — ' Criminal Prove 

dure Code J8$2 s 630 cl (pj — Offence originally 
cognizable by a second class Magistrate subse 
2 uentlynon cognizable by reason of an aggregating 
circumstance — Duty of inferior Court — The accused 
were charged before a Magistrate of the second class 
with causing grievous hart as members of an an 
lawful assembly under bs 140 and 325 of the Indian 
Penal Code The evidence shiwed that oae of the 
accused had used an axe in causing the hurt The 
Magistrate apparently ignored this fa t and he 
convicted the secured under a 325 of the Code 
The accused appealed. The District Magistrate who 
heard one appeal and the first class Magistrate who 
heard the rest of the appeals were both of opunoa 
that the offence committed by the accused was one of 
causing gnevons hart with a dangerous weapon 
•within the meaning of s 326 of the Penal Code and 
a* such beyond the jurisdiction of the second elass 
Magistrate But they did not think it proper under 
the eircnnutxnces of the cast to quash the eonvic 
tlons. The Sessions Judge ou examining the record 
of the case was of opinion that as the tffince commit 
ted by the accused wsa not cognizable by the trying 
Magistrate hu proceeding* were void ab 
under s 630 of the Criminal Procedure Code lie 
therefore referred the case to the High Court and 
recommended that the convictions und r s 825 shinl 1 
he set aside. Reid that the proceedings before the 
second class Magistrste were nit void ab imho ns 
he had junsJictnu to try the accused for offences 
punishable under s I. 149 and 32 j of the IndisD 
1 enal Code with which they were originally charged 
Held also that though »* was tbo duty of the trying 
Magistrate when the evidence disclosed a circum 
stance of aggravation such as the use of a dangerous 
weapon which made the offence cognizable by a 
higher Court to adopt the proper procedure to sen 1 
the case to the higher Court still it was net necessary 
to quash tho proceedings as the accused were not in 
any way prejudiced and the sent meet were not in 
• leqmUe. Qozek Evtrarss r Ockhtx 

[L X* B-, 13 33om,B02 


03 


Irregularity in 

-r m mat trial— Prisoner charged u th two c fiercer 
•** f which teas committed out tide juried chon— 
Object, on to Jurisdiction taken before Magistrate 
and i s f,ess Court— Criminal Procedure Code 

(X t(f 1982), it S3 1 532 —The accused wo* charged 


CRIMINAL PE O CTELIN OQ—cohIis tuP 
under * 498 of the Penal Code (XLY of I860) with 
having enticed away a married woman and under" 
s 497 with having committed adultery The «vzn«r 
alleged to have been enticed away resided !n Bombay 
but the alleged adultery took place at Khandsu cot' 
side the jurisdiction At the enquiry before the 
Magistrate in Bombay objection was taken m to hi*- 
jurisdiction with regard to the charge of adultery 
The Magistrate however overruled the objections 
and committed the accused- tor trial At the tnsl an 
application was made oir behalf of the accused.- 
under s 532 of the Criminal Procedure Code (X of 
188-)- that the commitment should be quashed and a 
fresh enquiry directed on the groand that an objec- 
tion had been taken to the Magistrate s jurisdiction 
Reid refusing the application that the runmitmcnt 
being an order (see Queen Empress v Wsts I I 
P 8 Rom 312) under s 531 of the Criminal 1 ro- 
eedure Code the tommitment should not bo quashed 
unless a failure of justice would be caused by pro- 
ceeding with tho trial. Qupbv FurRKSit 

[UiR. 18 Bom. 200 


- Irregularity 


commitment— Criminal Procedure Code ftSS2j 
st 532 and 537— Commitment to Sessions Court by 
Magietralc having no jurisdiction over place • *rJ urr 
alleged offence was committed — A Magistrate vh 
commits a case for Inal by a Session. Court dies- 
so in the exercise of powers duly conferred upon " 5 ® 
and the fact that he had no temtoml jurisdiction 
over the place where the alleged offence w • 
committed and that an objection to the comnuUsl on 
this ground was taken before the commitment Is no 
ground for the Court to which the commitment » 
made quashing it amhr s 533 n or under » 537 oi 
Ibo Criminal Procedure Code Queen £Viprc'r v- 
Ingle I L 16 Pom 200 flowed. 

Furazss r Audi Eiddi L L It, 17 Mod, 401/ 
— Stay of criminal 


proceedings pending cinl litigation-Ciml 
eedurt Code (1852) e 228-Inquiry 

attached property— Subsequent cal suit bytlom' 
ant to establish hu right /ortsproycrfy-Cr.vM»u« 
Procedure Code (1SS2J e 479- It h unt an injon 
sble rule that criminal proceedings should be s»yfo 
during the pendency of civil litigation kfll 

lame subject-matter Certain property was stlscbw 
in execution of a decree Thereupon accused J 
spphed to ha\e the attachment raw vj on I ih tW« 
[hat he had purchased the pnperty from the 
ment-debtor under a sale-deed exeroted l-mg 
the date of the attachment. In 
juiry which was made under » - 8 of the 
Cirri Procedure (Act XIV of X88-) h« «“ 

.ale-deed and accused >o 3 was fnlM uiM, ™ 
jets and supported 1 1. claim The Saborfmrts 
fudge f mod that tho deed was a *«FJ y 
itctA the claim Proceeding then undir s-4/B ot 
he Code of Criminal Procedure (Act X of 1» -j 
leld the inquiry directed hy tliat scctwn 
„nri b»ib tbi «o..bl t= lb> 
barge* of perjury and forgery During i t*° 
lency of the inquiry under *. 478 Ibe ac^ifd . , bt 
tied • cirll suit to establish the genuineness cl 



{ 201 , ) 


DIGEST Of CASi 1 * 


{ 2015 ) 


CHIMIN AD PROCEEDINGS— «»f uued 
mMwI *nd set utle the »lUflinnit He a1s» 
applied to the Hi r h Court to <ju*sh the c mmitmcnt 
c>p rtiy the manual prreecdiBjrs, pending the In 
IxwJ of the «*iS *att. If rid refusing the applies 
t> » tint the mere fact thst * regular suit was Giro! 
ts establish the genuineness « f the a&lc-dccd wss 
net it aatSeicnt pmjncl f r quashing the commitment 
cr for adj'mrsing the trial pending the h taring ef 
the cm3 toil It ee Detii t iuti Bair am 

ELD.R. lSBocL,e31 

09 — — - ' ■ ■• — — — Power ef the 

II 3 k Court to *io* proceeding* before JPrg el rate 
fendiw} a nr Inf — Per RtllHM J — The fligli 
Court hut nn jnrtr to direct that manual pr ceed 
io~s in tie Court ol a Magistrate th «ld be stayed 
until the dup'wal of a em3 mi! in winch the jut 1 * 
tun at Urnc in the crwmwl proceedings dial! ii»»o 
bran d’CidciL In the matt r of Ham I mead lla ra 
IS L H '*j> tot 426 t Hosed It i» very 
doubtful tf the High Grnrt ha* any power to prus no 
order quashing the proceeding* before a Magistrate 
2,0 acction t f the Criminal Procedure Code e* press! v 
»utb n*« the High Court to qua*b pending prcoecc 
inga, Per Gaos* J — A proceeding in a criminal 
Court should not a* » general role be etayed pending 
the decision of the mil suit ta regard to the same 
•object matter hut ordinarily it is net d durable 
if the partica to the two proof wings are tabtUatmlly 
the nnr and the prosecution i» hut a pm ate pr. »e 
cutwn, and the u»ue* in the two Conrta arc substan 
tially identical that both the cases should go on 
at one and the same time It is open to the Magi* 
trat* having regard to the t ett of tbe ease before 
him to a under whether it i» net desirable that 
the proceedingi in hi* Court should he stayed till 
the declaim of the cicil suit or for a hunted 
period of time and it is also open to him to put 
the defendant on torn* aa to appearance or ether 
silt if h d e» »tay proceeding* The High Court 
l a* the power to order a Magistrate to stay proceed 
inga m hta Court if a sufficient cause in th.it behalf 
is made cut But inasmuch as the Legislature lias 
given him the power to regulate the proceeding* in 
hie ob a Court the direction should ordinal ily he left 
to Inm either to stay proceedings or not as lie in the 
Circumstance* of each cate may tl ink right and pro 
per Bjj Kpmabi Debi r IlAMA ScjuiABl Debi 
ilh E. M Calc 810 

07 ■ " — Stay of proceed 

**3* by If gh Co#rf— IJafy of 3/agtst rate re eicttg 
ret oil though not official n formation Hot pro 
r ed nne ore flayed — When a rule is issued by the 
Hi"!! Court and proceedings stayed Magistrates on 
receiving tellable information tlierccf should stay 
their band* then and there So where it » as brought 
to the n tiee of the Magistrate by the muhtear for 
the accused who had received telegrams from counsel 
and vakil informing him of tl e issue of the rule 
directing atay of pr eceding* by the High Court 
and the Magistrate refused to look at the telegrams 
and to stay proceed mgs h it on the other hand pro* 
eecded * ith the enquiry it was held that the Ms_u 
Irate bad acted impr perly that be sbonld n t bate 
proceeded with the enquiry aud in ease he enter 


CRIMINAL PROCEEDINGS 
tawed any dinht as ti authenticity of the telegrams 
the proper twine for him was to send a telegram 
to the llrgntr r of the High Conrt to Ssiertaio the 
troth Ratkessaei lasaniu Nabatajt Stuos r 
EsrsESa SOWN 408 


See tuift ran Mabwabi e MavsOOB Rot 

[SOWN 639 

68 - 1 npropnety of 

application* for flay of proceedings on the pre 
fence of mating Me /7i jh Court for transfer —Ob 
•creations ruth regard to the impropriety of applies 
ti ns for the stay of proceedings on the ground 
of xoax me the IIt„h Court fur transfer when tha 
applicant lias no «ueb intention Gcsakovt Sappi 
r Qceen Eurness SOWN 768 


JD Adoption by Sts 

ns Judy* of i ro ig p raced ire —Trial tcilh jury 
instead of attestors — rejection of confes towel 
ttafem nl aciMoof enquiry under * 633 Criminal 
Procedure Code — Charge under Penal Code ss 69S 
SOS and 412 — Cnmnal Procedure Code 1892 
is 1G J 30 ? — Procedure of M yh Court an reference 
under t 3(*~ —Ten penrais were committed to a Sea 
snn* Court charged with offences under the Pena! 
Code ss S95 and 393 and some of them were also 
charged with offences under a 412 One of tha 
weuacd had made a confessional statement before the 
Magistrate who recorded it but did not male on it a 
nurnorandam to the effect stated m Criminal I roce 
dure Code t 104. and did not admit it la evidence for 
the reason# that tho accuse l was produced from the 
cu»tody of the pilice in which he hod been detained 
for five days and there w as a proposal on the part of 
the police to treat him as an approver It appeared 
that s perusal of the preliminary l egistw would have 
sliowii that tho accused were either guilty under 
• 300 rr net guilty under t 39o at all The accuted 
were tried by the hcssiosn Jud B e with ft jury The 
coaftBsionsl statcu cat was not admitted in evidence 
The jury found the accused uet guilty of d woody 
hut the Judgi disagreeing with the verdict referred 
the case to the High C urt under Criminal 1 reccdure 
Codo s 307 Held (X) that the procedure adopted 
by tho Judge w os wrong and that he should bats 
tried the e reused with the eld of assessors nadir 
Indian Penal Code s. 393 1 (.) that tho Jud e. thoais 
have enquired under Criminal Procedure c<de » C3j 
•*,hrt.\itr Wit ciinfuninwA stoXnntnt had 1«en Ally 
made and (3) that nnder tho circumstance* the Hiyn 
Court should determine en the evidence in record 
after giving due weight to the opinion* of the ledge 
and the jury whether tho uccaecd were pmJiy 
i 395 Qttebs EitEsisa * \kga X tun* 

[I D.R 22 Mad, IE 
70 — Right to Institute pra, 

tion — Con r. tried person —There is tuj rait tlar * 
crntictcd person cann it institute cnjujijJ 
mgs QCEEU r Mabhub Cucviixa jjjj 

(2i W R. Cfe_T 

, : 8 nit in. Civil Ccrcrt—' 

proceedings do not constitute a Ur ti t t-«— 
in k Criminal Ctnrt Mitars KnrjifV 
*u cn Ej-ica: g v* t r- 
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DIGEST Or CASEb 


( 2ft.O ) 


CRIMINAL PR OCBEDIN Q 8 —concluded 

72 Perjury or forgery commit- 

ted jn a civil suit — Stay of Criminal proceed 
my 3 pending citil suit — Sanction to prosecution 
— Criminal proceedings for perjury or forgery arising 
out of a civil litigation should not as_n rule go 
on during the pendency of the litigation In be 
Nana. JIauabaj I L.R 10 Bom , 729 

73 — Sunday — Legality of proceed 

mgs — Criminal proceedings taken by a Magistrate 
are not necessarily illegal by reason of having been 
taken on a Sunday In xue matter or tite Peti 
MOV OP Sinclair G N W, 177 

CRIMINAL TRESPASS 

See Complaint— Institution op Com 
plaint and Necessary Pseuui 
narie 3 LL.lt. 21 Bom. 638 

See Sentence— Cumulative Sentences 
[LL R. 2 AIL 101 
See Tdept ILE 15 Calc 388, 402 

1 — Penal Code s 441 — Intention 

to annoy — To brmg an act of trespass within the 
meaning of the lenal Code s 411 the entry 
upon the land must be with tho intent to annoy 
which means with the purpose of annoying the person 
In possession In the matter op the petition op 
S um Isatii Banerjeb 24W E Cr , 68 

2 Intention to annoy 

— Being on land •« assertion of title . — Where 
the trespass (if any) was not committed with the 
intent to commit an offence or Intimidate insult or 
annoj the person* in possession but in the loud fide 
assertion of a claim of title this does not amount to 
criminal trespass Queen r Szrrir Roshun Lab 

[2N¥ 82 

3 - . ■■ - Intention to annoy 

— Causing loss or injury — A built a hut on portion 
of certain disputed land to which he laid claim 
nnd was on the prosecution of another claimant to the 
lan 1 convicted of criminal t res pais under t 411 
of tho Penal Code Held that the conviction was 
bad as in erecting the hut it was not the Intention of 
the accused to annoy Loss or Injury would patur 
all) cause annoyance hut not the kind of annoyance 
con tom jlitcd by • 4tl of the Penal Code Snosi 
BUU IsATH bill EAR C RAM RaMAL Grit A 

[13 C L. It 212 

4 • ■ Intention to annoy 

— Enclosing and cultivating portion of Lunal 
ground — Defendant was connote 1 of criminal trea- 
j>oa§ for having enclosed and commenced to cultivate 
a jx rtlon of a bunal-ground Held that the con vie 
tlon was right The person (corp< rate) in pccscssi m 
of tho Lunat ground is the portion of the public 
entitled to use the lnnal ground and tho act of 
I>1 raghing up the burial ground was evidence of 
Intent to annoy sucl person tho defen Unt not being 
one of tho J’ortijn of the public entitled to its use 
AvovTMora 0 Mod, Ap 26 

®, ~ Is^m/ on to annof 

* Taking port on cf pnihe foot path as one's 


CRIMINAL TKE8PA8S— confined 
oic» land —Defendant was convicted of criminal tres- 
pass for including in his own laud a portion of a pub 
lie foot path. Held that as the public generally 
were entitled to the ugc of the foot path there was no 
illegal entry of the defendant on property m the 
possession of anrthcr w ith intent to annoy the person 
in possession and consequently that the defendant 
was wrongly convicted Anonxmous 

[6 Math, Ap 26 

-Penal Code (Act 


XLV of I860) ss 341 352 448 -Wrongful r 
irami house trespass and assault — Entry 
premises purchased at a Sherffs sale whether 
lawful — That the entry by a person into premise* 
purchased by him at a Sheriff’s sale for the purpose of 
acquiring possession is not an unlawful entry within 
the meaning of s 44 1 of tho Penal Code Charoo 
Cuvndeb Muirr Lain r Queen Empress Hos 
beneb r Sarat Chandra Ualdar 

[4C¥ N , 47 

7 Intention to annoy 

— Tenon not %n actual poetession of house —Eat 
a legal conviction under ■ 441 of the I emtl C< it 
of criminal trespass there must be an intention 
to intimidate insnlt or annoy a person in wtuai 
possession To enter a house wbero tho owner I* only 
in constructive possession is not sufficient 18" Ail 
C'HCNDES K AM MAKAR C SlTAL DAB JllTTEB 

[0B L.R. Ap, 03 
S C IsnUR Cn UNDER NARlUKAR r Sketui. 
Doss Mimes 17WR.Cr,47 


Queen 


KiiutttnAMCPowm.T^ j 


r S«» lw E or 25 

0 - Intention to annoy 

—Forcible entry — A person who forcibly enter* 
upon property in the possession of another 
erects a building thereon or does any other act ; 
Intent to annoy the person so In piaswaw® “6“ 7 
of criminal trespass within the meaning o' 
of the Penal Code without reference to the 
tion in whom tho title to the land may ultimately w 
found. Queen c Ram Dial Mrjw* R Cr 03 

o Land dispute— 

Title to lan 1 Failure toproee — ZTeWbj 

J (setting aside the order of the Magistrate ! »***” 

J ttol . Jl.-utat. 00.1.1 oot to J«to. 

to go into a ease cf criminal trrsjsuw 
of tho 1 enal Code because the complainant 
make out hi. title to the land , the . ff -nee wy U 
committed in res] eet of property In a r‘T**> »P'. 
slon even th ugh such f-«' » ^ 
onginated in ri e bt B 

— -Entry into f " } f 


dwelling house -Fntranee of a member of a U*£ 
{ (nt family Into the family dwelling l y' “ 
U ml The entry of a 

family dwelling house with the permuiiou and hem" 



{ ) 


DIGEST OP CiSES 
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CIUMTNAX, TRESPASS — continued 
of par <t tic numbers. Uni cnmiatil tretpun. Jjf 
trk mattes or the rrmiov or Pbsvkkishna 
Craxpxx GB.EE. Ap 80 

Pju^tKXSTO Cnr«i>sa e Bisso^iTn Cbctdeu 

tl5 WE. CT 6 

U, Entry into market 

jrilA intent on t < > aroid p-*nm**t of market data — 
Entry of » 1 xai {noil marTrt with intent to er»de 
jwyment of martrt daw is not a manual ticspass 
Qms r \xbihitvx L E. It- 5 Math, 382 

12 Falarful entry to 

extol lion tuff »g — Where tho srrus-cd secretly 
Mitered wi exhibition building without having par 
(Imo) • tiflrt, wad was there apprehended — 3/eld 
that such entry when unaowwpimed by any of the 
latent* specified in a. 411 of the Pena! Code did not 
ktrumnt to criminal tr? spaaj or any other criminal 
tffenre Deo r ilEHEKWcM Rejarji 

(0 Bom Cr 6 

13 — Entry tn property 

and cntlff freer— The entry by one ni»n on *rs 
other** property accompanied by the catting dawn of 
tree* on that property » criminal trespass Q«fE*w 
x defect Debex 1V7 H, Cr, 40 

14, — Entering on land 

after decree Siring another possession —A censed 
was ejnsaa c? complainant* faanlj Complainant 
obtained a decree aettn g wide an alienation made by 
accused. In execution complainant obtained pos 
•twin from the alienee The accused catered on 
this land- Held that be had not committed the 
offence of cruamal trespass A-kovtjjoiw 

[0 Mod. Ap 10 

15 - 17s entry into or 

remaining on land from which person hat been 
ejected by cinl process — Certain immoveable pro 
jKrty *u the joint undivided property of C Q 
and a certain other person R obtsiaed a decree 
against O for the pnsuMton of each property and 
each property wae delivered to him in the execution of 
that decree, in accordance with the provision* of 
s 2G4of Art X of 1B77 C in good faith with the 
intent! ta of asserting her right and without any 
intention to intimidate insalt or annoy JI or to commit 
an offence and O in hte manner with the intmtioa 
of assorting the right of bis co-owners remained on 
such property Held that nndtr such circumstances 
they could not be convicted of criminal trespass 
Re ratry into or remaining upon land from which 
a person has been ejected by cinl process or of 
■wh eh p» Measinn has been given to another for the 
purpose of assert mg tights he tcay have solely or 
Jointly with other persons u not criminal trespass 
tildes i the intent to commit an offence or to inti 
suidate insult or annoy is conclusively proved I» 
ike MATtea of the wsmoT o? Goctsu Totato 
tlLE 2 All 485 

18 — Entry on land in 

eitrc te if c la m of r gH—'M tch i /—If a person 
enters on land in the possession of another in tho 
exercise cf a bond fide claim of right and without 
any intent wo to intimidate uuult or annoy such 


CRianNAIi TRESPASS— continued 
other person or to commit an offence then thong'll 
be may hwvc no nebt to tho land he cannot be con 
airtcil of criminal trespass Si also if a person 
d ■ats injun lusly with property in. tbe lend fide belief 
that it u En* own be cannot bo convicted cf mischief 
The mere assertion bow ever in such cnsis of a claim 
of right is not ui itsilf a sufficient answer to charges 
of criminal trespass and mischief It »« the daty of 
tne Cnmmii Court to determine what was the inter, 
tioti of tho alleged offender and if it arrives at the 
conclusion tliat he was not acting in the exercise of a 
bond fide chim of right then it cannot refuse to con 
net the offender assuming that tho other facta am 
established which constitute tho offence EmpEESS 
or Ivni* r Hot Simoh LL B 2 All lOl 

17 — — — Acting tn exei- 

tut of right of distraint — Tent Act ( Jleng Act 
nil of 1SG0J ** "S 7i "fi —A the servant 
of 33 wqj convicted of criminal trespass in going 
upon the land of C one of S s tenants trod pros ent 
tog bun from cutting his crops B was connoted of 
abetment of criminal trespass A and Jt pleaded 
that ih y acre acting in the etercito of the legal 
right of distraint It appeared that no written de 
mand nnd t s 72 of the Rent Act (Bengal Act 
\ III of 1869) for tbe amount of the arrears together 
with an account exhibiting the grounds on which do 
mand had been made was served on C and that no 
written authority under s 70 had been given by 
JJ to A Held that !t lay upon A and £ to show 
that they bad conformed to tho provisions of the law 
or at least had acted with tbe bond fide Intention of 
distraining the complainant s crops j and that the con* 
victton was right Held also that as under a 71 
standing crops and ungathend product* may not- 
withstanding distraint be reaped and gathered by 
the cultivator A bad no ugbt even if be was acting 
bond fife to restrain C beta cutting his croji 
JatrucK. AoviAh v SnADijnrn Bor 

[ILK 7 Cato 28 

18 — - Following up 

wounded game — A who fad been warned off the 
lands of _B subsequently laving shot a deer near the 
boundary of R a 3 rod and the iker having run on to 
33 a land followed it on to sacb land for the purpose 
of killing it Held tliat his domg so was not a 
criminal trespass lie the hatteb or the peti- 
TtOS OP CHCSDZa NASArn r FABQHHABaov 

[X. XiR. 4 Calc, 837 

ID B lying boat for 

hire nrir r pnbhc ferry — A person plying & boat for 
hire at x distance of three mile* frera a public ferry 
cannot be said with reference to such firry to e m 
mit crtminal trespa a within the meaning of that 
term in. g 441 of the Penal Code Jlcrnaa v 
JAWAHEB X.E B 1 AIL 627 

BO — — ConltHuino tier 

ci*e of r ght tf fishery after proh hit on —An act 
does not amount to criminal trespass un ter * 441 
of iba Penal Code nnliaa it was committed with 
na totcatwB of committing some offence or of inti- 
midating insulting or annoying some o»e Where 
a party bad been exercising a right of fishery tor a 
3 12 
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CRIMLNAXi PROCEEDINGS — concluded 

72 Perjury or forgery commit- 

ted m a civil suit — stay of criminal proceed 
utys pending civil suit— Sanction to prosecution 
— Criminal proceedings for perjury or forgery arising 
out of a mil litigation should not as a rule go 
on during tlie pendency of the litigation Ik be 
Nana Mahaeaj IL.E 16 Pom , 729 

73 • — — Sunday — Legality of proceed 

%ngs — Criminal proceedings taken by a Magistrate 
are not necessarily illegal by reason of having been 
taken on a Sunday In the matter op tiie beti 
wok OP SIHCIAIR , 6N 177 

CRIMINAL. TRESPASS 

<Ses Comblaint— Institution op Com 
PIaAINT and Necessary 1’REtISn 
names ILB. 21 Bom. 533 

See Sentence— Cumueatiye Sentences 
[LXi R, 2 AIL 101 
Sea Tuept HE 18 Calc 388 402 

1 — Penal Codo 8 441 — Intention 

to annoy —To bring an act of trespass within tho 
meaning of the lenal Code e 411 the entry 
upon the land must be with the intent to annoy 
which means with the purpose of annoying the person 
in possession In the matter op the petition op 
Skid Nath Baneejee 24 W R», Cr 58 

2 — — Intention to annoy 

— Being on land in assertion of title —Where 
the trespass (if any) was not committed with the 
intent to commit an offence or intimidate insult or 
annoy tho persons in possession hut in the land fide 
assertion of a claim of title this docs not amount to 
criminal trespass Queen c Seith Rosbun Lab 

[2 N W , 82 

3 Intention to annoy 

— Causing loss or injury — A budt a hnt on portion 
of certain deputed laud to which he Lud claim 
and was on the prosecution of another claimant to the 
land convicted of criminal trespass under s 441 
of the Penal Code Held that the conviction was 
bad aa in erecting the hnt it was not the intention of 
the accused to annoy Loss or injury would natnr 
ally cause annoyance but not the kind of annoyance 
contemplated by s 441 of the Penal Code Shum 
» nv Lath SAbkae t Bam Kauai. Gun a 

(13 C L B 212 

4 — - . ■ Intention to annoy 

— Enclosing and ctiUicatmg portion of burial 
ground — Defendant was convicted of criminal tres 
pass for baving enclosed and commenced to rtltuate 
a portion of a burial ground Held that the convic 
tion was right The \ craon (corporate) in possesenu 
of the bunal ground la the portion of the public 
entitled to use tho burial ground and the act of 
ploughing up the bunal ground was evidence of 
intent to annoy such p<rson the defendant not being 
ono of the portion of the public entitled to its use 
Anonymous 6 Mack, Ap 25 

T — — Intention to annou 

—taxing portion of public foot path as one’s 


CRIMIN' AX TRESPASS — continued 
oten land —Defendant was convicted of criminal tres- 
pass fir including in his own land a portion of a pub 
lie foot path Held that as the publie generally 
were entitled to the use of the foot path there was no 
illegal entry of the defendant on property to the 
possession of another with intent to annoy the per* >n 
in possession and consequently that the defendant 
was wrongly convicted. Anonymous 

[6 Mad, Ap 23 

0 . . - ■ — Penal Cods ( Act 

SLV of 1S60J ss 341 352 4 J 8 —Wronqful res 
iraint house trespass and assault — Entry 
premises purchased at a Sheriff’s sale whether 
lawful — That the entry by a person into premise# 
purchased by him at a Sheriff t sale for the purpose of 
acquiring possession is not an unlawful entry ivitlun 
the meaning of s 441 of the Penal Code CuAkoo 
Cbundeb Murry Laxl r Queen Empbess Bo 
benee r Sab at Chandra Baidak 

[ICIK 47 


. - Intention to annoy 

‘—Person not «» actual possession of house — A or 
a legal conviction nnder s 441 of the Penal Code 
of criminal trespass there must be an intention 
to intimidate insult or annoy a person in actual 
possession To enter a house where the owner is only 
in constructive possession is not infficient ISWAu 
Chundeb Kabmakab t Sitai Das Witter 

[BE BE. Ap. 62 
S C IsnuK Chundeb Kabsiakak t> Szetol 
Doss Witter 17 W R. Cr 47 

Queen r Kaunatd Lao Chowdu^t.^ ^ ^ 

Queen v Chooeamoni Sant „ 

[14 W R Cr , 25 

-Intention to annoy 


—Forcible entry — A person who forcibly enters 
upon property in tho possession of another »nu 
erects a budding thereon or docs any other act vw 
intent to annoy the person so in possession w gui y 
of criminal trespass within the meaning of s * 
of the Penal Code without reference to the qura 
tion in whom the title to the land may ultimately 


j Land d spute 

Title to land Failure to prove —Heldbj 

J (setting aside the order of the Magistrate J JIABEp 

J dissenting that a Magistrate ought not to decline 
to go into a case of criminal trespass under s * 
of tho Penal Code because the complainant did net 
make out his title to the land the offence may M 
committed in respect of property in a person * F ** "' 
sion even though such possessnn mav not na 
originated in ri^ht Queen c S™n ^ 

.0 Entry mjo fom If 

dwelling house —Entrance of a member of a Jlm< 
joint family into tho family dwelling bouse is not 
criminal trespass The entry of a riranger mto * 

family duelling house with the permission and Lcm» 
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CSnmTAI. TRESPASS— ce»/i» tret? 
would ort to jcitifled la setting such coTvrictnn aside 
JOrrily bccsuse the view UVrn ef Ihe end cnee by lie 
Wet Court la not sustainable or nnf fact which 
ought to hare bees funod by that Court is not found 
nr fourd Incorrectly jUtXAKA'ro Rax c 
GnxxsiXKiU II* lb, 22 Calc SOI 

2 -t Penal Code a 443 -Pu 

©led face of itlrpat order ef Municipal Comm t 
mo* err —The accused were convicted cf criminal trv* 
under », 413 cf the Penal Code fir driving 
their carl i *m« an open green in vsclati a cf 
au order isrurd by the Municipal Ommi* ujnert 
Jit hi that thcr* w»» nothing to anew that the Mom 
ci pul CctntaiMwnrra had authority to mne aueh an 
enter and that the breach of it wt« not criminally 

punishable. ASOvYUOcS B Mad. Ap 38 

25 Penal Code b 447 —Cult 

ratify waste land i* t Tb* defendant wst 

convicted under « 417 of the Penal Code for 

cultivating village waste land which he bad been 
ordered by the Subordinate Collector to refrain frein 
cultivating The High Court upheld the conviction 
Atornxocs BMsd^Ap 17 

20 — — -•■■ Penal Code 

et 411 and 4G6—Boate Ireaktnyly * ykt — Intent 
—When * stranger uninvited and without any right 
to be there effect* an entry in the middle of the melt 
into the tie (ping apartment of a woman a member 
of a rwpect&ble household, and when an attempt is 
made to capture him ciw great violence ia hit effort* 
to make good hit escape a Court should presume that 
the entry was made with an intent auch aa u provided 
for by a 441 of the Penal Code An accused person 
so the middle cf the night effected «o entry into a 
bouse cccupied by two widows member* of a respect 
able family On an alarm being given and an at 
tempt made to capture him he made use of great 
violence and effected hi* e*cape Upon these facta 
be was charged with off men under *« 456 and 3.3 of 
the Penal Code The defence set op was an at i 
which wa* dial riieved by both the lower Coarts 
Jseither Court found specifically what was the inten 
lion with which the accused entered the house hut 
it waa aaggeited that it waa probably for the purpose 
of proeecutibg On intrigue with cn« ef the women 
There waa no evidence that he had been invited by 
her to go there The lower Courts convicted the oc 
ctiscd under i 4 6 It sm contended that as the pro 
s ecu two had failed to prove that the entry was male 
with intent to commit any offence the con» tction was 
Illegal Held that uud>r the circumstance* of the 
case the Court ought to presume that the entry wa* 
effected with such intent aa is provided for by < 441 
*sd that the emmet sen should be upheld lx ras 
juiteb or the rsimov or Ivoiiash Chasdiia 
CHAKSABAHTV hOIZASU CUA70IRA CltiKBABSRTV 

v Qvzzts Eirmsss I* I» R. 19 Calc 657 

27 ' During the pend 

eney of acini suit certain persons on behalf of the 
plaintiff went on to the premises bcl ngmg to the 
defendant for the purpose of making a survey and for 
getting materials for a hostile application against the 


CRIMINAL TRE SPA SS— concluded 
defendant They went (some of them untied) with 
out the permission of the defendant and in his at 
seiico and when tho defendant s servant objected 
to their action they persisted in their tiespua and 
end -w soured to prevent opposition by making false 
statement* at to the authority under which they were 
acting Held that their actions amounted to crimi 
nal trespass Genoa i Atroer r Boqdah 

[I! R 16 Calc 715 

23 — Penal Code 

( let XL f 0 /J 860 J tt 4-11 and 600— Bouse 

Ireolkty ly myht~ Intent— Intrunon upon pn 
racy — The accused in the middle of the night 
efftetfd an entry into a room occupied by flop 
women On un alarm being given and an attempt 
made to rapture him he escaped He was charged 
with an off nee undT a 45G of tho Penal Code Tho 
defence set lip was disbelieved by brth tho lower 
Court* 'Neither Court found specifically what was 
the intention with which the accused entered tho 
room but it was suggested that it was probably for 
the parp gc "f prosecuting an intrigue with one of 
the women There was tw evidence that ho had been 
invited by her to go thero The low er Court* convicted 
the accused under * 4o6 It waa contended that 
M the prosecuti m had failed to p oi e that the entry 
was made with intent to commit any offence the con 
viction was illegal Held that the facts proved 
were good evidence of an intent and of an intrusion 
on privacy within the meaning of • 609 of the Penal 
Coda and that therefore the intent to commit an 
offence within the meaning of s 441 was made out 
Beilmakani Pam v Ohuntamram I L It 29 
Calc 891 followed. PaBUAsn'VDO Suatia o Bbiv 
Diatrv Causa I L.E 22 Calc 004 

29 Penal Code {Act Xt>V of 

I860) b 448 — It lent — Although a trespasser 
knows that his act if discovered will he likely to 
causa annoyance it doc* not follow that he does iho 
act with that intent Qraan Eirrntss e RayarA 

Ticnt ur isar&d. S40 

30 Penal Code (Act XLV of 

1860) B 451 — Bouie tretpan icttk intent to cotnit it 
adultery -~Ev denee —To sustain a conviction under 
s 4al of the Penal Coda for the offence of house trea 
pass with intent to commit an offence the prospoc 
tive offence being adultery it u necessary to show 
that there has been no consent or connivance on the 
part of the husband of the woman the intent to com 
nut adultery with wham is charged against the ac 
cuseiL Bbij Basi r Qua*-. Empbevs 

[U, R 19 All. 74 

CROPS 

Aaaesament of price of— 

& et "N M P I EXT Act $ 42 

CL I. R. 19 AIL 68 

Deposit of by order of Collector 

See Bevgai Te s 'akcv act ss C9 AST) -£> 

[I L.R. 22 Calc 480 
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CROPS — conhnvtcl 

gathoretL 

See Soui Revenue Krcornrr Act 
S 11 L 14. JL 17 Mad., 404 

Misappropriation of Suit for 

damages for — 

See Lntm.rtov Act JOrt 36 

IX I*. It. S3 Calc. 877 

■■ . ■ ... Mortgage of— 

See Reo ist&atiov Act IS"? e. 

fXX.R,lQAlL 20 
See Sis ill. Cause Cocftr Mcnrcssn.— 

1 CRISDICTfO V — HORWAOE 

£X X. R., 10 AIL, 20 

Right to— 

£<* Laxcioed axo Tenant— B ioirr to 

Cftora LXkB. 4 Calc* 600 

13 Agra 189 
LL.E. 6 Calc^ 135 


Seizure of— 


See SiUli. Cause Cotot Sforr sxv— 
Jurisdiction— Damages 

[I. X It, 24 Calc 163 

See tVBO'sarci DrstBAnrr 10 W It. 70 
(3B.L.R A. C 261 
LLH 4 Calc. 800 
LXR.SSCale. 285 

— Standing— 

See Attachment— Subjects or Attach 
NEST— PeOFERTY AN© Il-TEBtST 1H 
PBOEBITT OF VARIOUS KINDS 

[LXR UMacL 193 
I Ij R 14 All. 30 
See DnntAxto* Act 167? art 4S 
(1871 akt 4S) 4"W It 70 

[8 Bom A C 114 
X T> R 4 Calc., 805 

See Habeas Heeepttabt Tuxagb 
O mcis Aw s 5 

[X X. It. 23 Mad 492 
See Possession Oedeb of Ceohnai. 
Com as to— Casks mncH Magis- 
trate MAE DECIDE AS TO POSSESSION 

CL I*. It, IB All , 394 
See Saxe tor Arrears of Rent— tfir 
©EE TENEBE3 SAX* OS 

II X. R. 4 Calc 814 

See She e? Execution of Decree — 
purchasers Fioirra of — Pmbxembnts 
P L.R. 2 Bom. 07 O 
L X XU 13 Mad, 16 
St* Smaxx Cats* Court Mores sn. — 

J TEISBICTION— CeOFS 

{X X IX, 14 AIL 30 
UB SI Dale, 430 


CR 0P3 — e onel * led 

See Share Cause Court Moyrssm— 

JURISDICTION— SloYE ABES PBOTEETT 

rSB X It, 194 
24 W E. 304 
5 Bam., A. C 90 
See Stamp Act 1«7? ten. 1 art 5 

JT X R, 13 Bom- 80 

— Bait for value of— 

Set EsjroAi Bent Act 1S69 s 93 

p.L R. 1 Calc , 183 
See CiTO Procedure Coot 18S° 
a 244— Qnanofta e» Execution of 
Dzceeb LIi R 4 Calc. 

CL X P., S3 Calc. 801 

See Limitation Act 1S7? art 1<»_ 
[I.XR,4Cala 625 

Set Smau. Cause Court Morcssa— 

J tTRCSDicrrOF— C ontract 

CROSS APPPAX 

Set Privy Ccizrrcrz, Practice of— C& oss 
Atpeaib 

Decree made in— 

See Privy Cocxcrr Practice of— 

L.B.S3I.A 187 

- Necessity of— 


See Privy Council, Practice ot- 
Practice as to Objections 

£L X2L, 23 Cal a, 933 

CROSS- APPEALS. 

— separately heard, 

Sr# Bes Jitoicata— 3Urr»3 ct Iw* 

fLXR. l2All,B7o 
CROSS-CASES TRIED TOGETHER. 


CROSS CLAIM. 

in nummary suit. 


under eatne decree. 


*• S«^TF-CROSS DtCEg 6 ^ 273 

U, IX, 10 All 39$ 

CROSS-DECREE. 

See Execution °* DtcaCE— 

ON OS AFTER AOSrEMEVTS OB CON 

feonises 3 B. X It, A*v B3 

SV* C*sta CNRfB SsT-orr— C soss D* 
nuts 
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CROSS EXAMINATION 

*tr Cists rxDF* WirtM-Cim Cists 
— I uMisirroT or W irvEsars— Ccoss 
nnntittot 

See Cxtts rsriEB TTmt^-Csnimi 
Cl M— FXAVtVATMX <JF WITNESSES — 
Cco F XiM JXAIIOX 

Hlght of and opportunity for— 

Sro Coviu* iox— C snRMt ClSES. 

CL U TL, 10 Bora, 749 

CROWN 

— Applicability Of Act to— 

See Eyousnr Law 

[X X*. XL, 14 Born. 213 
Bet Limitation Act 1S77 « 26. 

[X L. It, 14 Bom., 213 

* Prerogative right of— 

See Arrzit to Psrrr Cocsrtir-Cisra 
is ivnicn A prill rtEs on not — 
Armu&Lt Oul'krs 

[LXi.IL, 15 Bom., 155 
L. IL, 18 X 0 

CROWN DEBTS 

— — Jndgment-debt In name of 

Secretary or State for India in Council— 
Intoltenf Jet (11 f 12 J u! e 21 f $ 62. — A 
judgment-debt due to tlia Secretary of State for 
India in Council, anting out of transactions at a 
public sale of opium held by the Secretary of St&to 
for India in Gmneil is a debt in respect of Crown 
property and therefore a debt doe to our Sovereign 
iady the Queen within the meaning of a. 02 of the 
Insol rent Act. In determining whether or no a debt 
fall* under the deamination of a Crown debt the 
question i* not in whose name the debt »tan 1 * but 
whether the debt when reroi ere 1 falls into the 
coffer* of the State Principle id Seeret irj of State 
far Indta in Coanetl t Bombay Lttndtna and 
St ppm J Company 5 Bom O C 23 followed 
Judah e. Secketabt or State fob India in 
Couhcil I L B 13 Calc 445 

CRUELTY 

See CMMrriX Pbocedere Codes s 488 
[I L It, 11 AIL 480 
See Ditobce Act b 14 
See Hindu Law-Contract— IIcsbanb 
and Wife X L B. 13 AIL, 128 
See Hindu Law— Matstenakce— P ram 
to Maintenance— V» efe 

[24 W B. 377 
L L It 10 Calc., 84 
See Maintenance Obdeh or Citnrmt 
Court AB TO X L. R II AIL, 480 
See Eestitctiov of Coviuoax Riohts 

CU Moore a X A„ 551 
8 VT R. P C 3 
LLR 1 Bom. 184 
111.9,5 Calc. 500 


CRUELTY TO ANIMALS 

See Prevention or Creextt to Animat 3 
Act ILE 24 Calc 881 

[ICW XX, 04a 

CULPABLE HOMICIDE 

**e Caxnat to JraT— 5r««iM> cr in 
Spec til. Cases— Cult able HowranE 

[6B LB. Ap 88 87 note 
0 W It Cr 72 
See CjmnRAi PhocedcrE Codes 0 376 
(1872 s 2S8) II R 1 Bom , 630 
See II pbt — Grievous Hort 

(I L R IS Calc 40 
See Cases Pjtdeb McbdEb 
S ee \ erdict op Jcrv— Cenebax Cases 

[1W £ Cr 60 
21 W R„ Cr I 
UK 30 Bom, 215 


Conviction for on charge of 

murder 


See Appeax in Crimtux Cases— Acquit 
tais ArrtAia eboit 

[119,2 Calc 273 


X Provocation — Beat ttg — Belt 

leralton— A person who beat* another brutally and 
ontinuouily so that death remit* u guilty of mur 
d,r cr culpable homicide not amounting to murder 
according a* there may or may not have been grave 
provocation, Queen r Tepba Fakeeb 

C 6 W R. Cr 73 

2 penal Code e 800 

— Culpable homicile though committed under pro 
vocation will amount to murder uni pm it 19 proved 
not only that the act wna dine under the inflnence 
of *ome feelm which toil away from the person 
doing it all control over hia actions, hut that that 
feeling had an adequate cause Qcben r HiSI Girt 
[ 1 B. L R. A Cr U 10 W R Cr 28 

3 Orate and sudden 

protocatton—Hurder — Culpable homicide not 
amounting to murder is when a man hills another on. 
being deprived of aelf control by reason of grave 
and sodden provocation Bot when the act is done 
after the first ercitemcnt had passed away and there 
wa* time to cool it u murder Queen c Ya in 
Sheiks 

[4BIi.II A. Cr 8 12 W R., Cr, 88 

4 Ptnal Code * 800 

— The provocation contemplated by a 300 of the 
Penal Code should be of a character to deprjre the 
offender of hu a If eoatroL la. determining whether 
it was ao it is admissible to take into account the 
condition of mind in which the offender wa* at the 
time of the provocation Eupbess r hsoaxn 

[X X. IX, 2 Mod. 122 

5 Sudden pro toe a 

/ton — Penal Code t 300 excep 1 —To enable a per- 
son to plead the extenuating circumstances provided 
for in ■ 300 Penal Code enep 1 the pros oration 
and its effects most be ridden as will as grave tud 
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CUEPABIjE HOMICIDE-'W *""'' 1 
the deprivation of the power of self «"*»*"“* 
continue in order to benefit a nun who hi la another 
under circumstances of grave P r °'°£?i x? Cr 35 
c Bechoo Saotjt iU w ■ K ' > * 

Grate provoca 


Uon— Interval let ice en protocat, on and 
Where'* man suddenly cut h>s wife* throat it was 
held that n order to establish that the = act was not 
done under grave provocation so aa . to „^° 
under excep 1 of s. 300 of the Penal Code i « not 
sufficient to state that tho deceased ceased abusing 
the prisoner then but it is neccs ary to *how what 
interval elapsed between the tunc when the dectMed 

ceased to speak and the instant when tbe pmaner 
attacked her The offence in this c«e hold to be 
culpable homicide Qceen i q f 72 

Sudden fight - 


Where it appeared in the case of a P erBon c! ,l 7f^ 

with murder that while smartin fitim a severe bio 
from a stick in the midst of a sudden fight “d P° s 
sibly apprehensive of future violence find, "“ \ ? U A“ 
at hand he took it up and in the « « infl > ctcd 
wound which caused the death of the deceased-J/eW 

that under the circumstances tbeaecusedwasKu y 
under the Penal Code s 304 of culpable homicide 
not amounting to murder Qdeen ^ Cr 49 

- Ilasty and fatal 


8 uasiy <*«>* 

&W— The prisoner having struck * he d * c ! a ** th ; 
hasty hut fatal blow with a »t.ck in bis h^d utthe 
time for abusing his mother was held gudty of cul 
pable homicide net amounting to m , urd £ r ^ Q J.® 2 3 
Suxsxu 1 w 

- Grave provoca 


a urave 

Uon -The prisoners found the deceased lying in the 
same bed with their sister and 1 U treated him from 
the effects of which ill treatment he dsed Meld 
that the provocation was sufficiently grave to jnstuy 
a conviction of culpable homicide not amountin D to 
murder Queen v Easseehoddeen 

[4 w iv vr 

Queen r Maithta Gazee 0 "W Ik Cr 42 

jq Penal Code (Act 

XLV of I860) s 304— Culpable homicide not 
amounting to murder— Grave and tudden P™™'* 
Uon —A person accused of murder under a auz 01 
the Penal Code pleaded in defence that he bad found 
his slater having illicit connection with a non named 
Thakuii and had in a fit of passion killed them both 
on the spot The statement being accepted was held 
to be a good plea of grave and sudden provocation ao 
as to reduce the offence to one of culpable homicide 
not amounting to murder Queen EmTOESS t 

Chunni I.l» Ik, 18 AIL 407 


XL 


Orate provoca 

ton—Uuebond find ng ip fe •> adultery —Two 
pnsonem confessed that having caught the deceased 
in the act of hav ng sexual intercourse with the wife of 
one of them they then and there killed him Held 
that the grove provocation given reduced the crime 


CULPABLE HOMICIDE — continntd 
iron murder to colprtle tom, tide not .monntag to 
morfor Quirt r GOIS Ctt-n> ^ & ^ 

__ - Grave provoca 

S’ 

return ho eaw what eonvmccd hi ^ ^ tilled 

fidelity j and that I0add? °^ 7/«W 'that he was 

treated with lenity Qceen R Cr S3 

_ Grave provoca 

t ion— Husband seeing ^jjgl^SSLZ 
The wife of the prisoner had beta who 

tho house of the deceased a native puyto ^ due 
alleged that her presence was neces pn(oner 

performance of certain f rc m the roof of 

armed with a sword and wat '“‘J[ n ° elated by tho 
the house oawhuwifebemgnctuaByt he mf and 
deceased lie l u “P e > in several places from 
struck deceased withbisswor that the prisoner's 

the effects of which be died. B eta ^ The 
conviction for murder could » ^ not amount 

offence committed was culpable hcmicide^^ 

mg to murder QuEKK c **$%>■£ A. Or 33 
Grate provoca 

14 tn adultery— 

Uon— Husband seeing ufe ^mon workman 

Uon —On a certain evenmg H ,) wife and 

sow A committing adultery . a ^ oann g under the 
on tho following w««6 induct "came «po® 
excitement provoked by ‘^^i^ wif ebad neglected 

them eating food together whilebiswu bl!Ucf fc and 
to provide food for Af . . £ P connected the 

killed A on the spot He Id that « " h their mis 
subsequent conduct of 2T , n d regarded it *• 

conduct on the preceding evening rehtl0Di 

implying an open • row *f ®* * jJe might have done 
tie provocation m SreducMbeSce 

meder Poxi Mumoaiu B 0 Mad. 83 

is 

Penal Code ss S7 99 °** ■? v een stolen went cot 
whose property had frequen ? andW itb thelatee 
artb a 1 to watch W jS, „f thahlow. 
ata.de a tb.ef who fcd 0 f lb. »J» 

,t wa. held (baams acprf ^ OT j„rt at If 

nes inflicted and to tba s q the 4Jb 

accnsadl that tba ofl -tjUJpa fao»owaa.i,tp« 
exception to s 99 , &nd ^^.-nt^Dg to murder bntwa* 

cfcnlpablehomicidenotimoTint B , ^ an d 

protected by ss 07 and mnit ie f n tt of 

had not exceeded t>>e local n 
property Queen 


alpaDle nomicioe '■ u * 7 r . thfl Tenal , 

, acted by aa »7 ‘S ’ 1 “m pn™ adetcc"»' 
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CULPABLE HOMICIDE — eoaf need 
bouse breaking on 1 theft searched the tent* of certain 
gipsies for the st< len property hut diu-ovcrcd n< thing 
After be hsi ccmpl ted the search the gipsies paro 
him * certain «nm of money which he accepted but 
at the une time not deeming it sufficient he demanded 
• lusher rara fra them They refused loglveany 
thing nott ca the preund that they were |»*>r and li»d 
no more to give Therenfwn he unlawfully ordered 
<«e of them to be bound and Ulcn awsj On hi* 
aubcrdinatcs proceeding to execute rnrh order *11 the 
flpucsin thecamp,moi wimcu »tid children tnmed 
cat am f ur cr five of the men bung armed with 
•ticks and stones, and advanced in a tliTcatrnlng 
manner b/wsrd* the plsee where inch gipsy w*» heuig 
bound and the head cvmitaUe wss itan ling Bcfere 
any actual virknce waa used by the mad of advane 
mg gipsies, the head constable fired with a gun at sueh 
crowd, when It wa» about five paces from him arid 
hilled one of the gipsies and having done ao ran 
•war Any spprebcimoii death cr gricTcusburt 
wou5j be the erruojaenre of the acta ft anrh crowd 
would have crated had he releaaed the gipsy he liad 
unlawfully arrested and wi hdrswn him* If and hi* 
subordinates ot had he effected bis escape J7cfdlh*t 
rorh head conitahle had net a right of private defence 
a garnet the act* of auch ypsies a* those acts did not 
reasonably cause the apprehension that d nth or 
grievous hurt would be their consequence and such 
head constable was guilty of culpable homicide 
amounting to murder EuZMtS O? Ixdia r Abdul 
Baku I L H 3 AIL 263 

17 Killing outlaw while endea- 

vouring to escape — renal Code « 300 excep 3 
—The prisoner*, fearful of being punished if they 
allowed him to escape, and thinking that they were 
acting lawfully in furtherance of a plan arranged for 
them by a police constable and the lumberdar of a 
village for the capture of an outlaw for whcie arrest 
a reward had been offered and in pursuance thereof 
killed him while endeavouring to escape Held that 
the tffence ceromitted came under the third exception 
in ■ 300 of the Fenal Code and wssculpable homicide 
act amounting to murder Qrrajf r Amah 

[6N VT 130 

18 Unpremeditated assault — 

Penal Cede e 300 excep 4 — 4n unpremeditated 
assault tD±'Pg in an affray in which death is caused 
committed in the heat of passion upon a sudden 
quarrel comes within excep. 4 of « 300 of the 
Zonal Cede It is immaterial which party offered 
the provocation or committed the first assault Queen 
r ZiUuBii 1W K Cr S3 

10 Inflicting injury not aufll 

dent to cause death — Jt«»< of <*/enfte» to 
c ante death— Penal Code ss 299 300— Where the 
prisoner knocked his wife down pnt one knea on her 
chest and struck her two cr three violent blows on 
the face with the closed fist producing extravasation 
of blood on tho brain and she d ed in consequence 
either on the spot or very shortly afterwards, — Held 
that there being ao intention to cause death and the 
bodily injury not being sufficient in the ordinary 


CULPABLE HOMICIDE — continued 
course of nature to cause death tho offence commit 
ted by the prisoner was not murder hut culpable 
homicide not amounting to murder I’m c Govihda 
P L B » 1 Boro 342 

20 Grievous hurt— Biota cans 

my injury not intended — An accused struck a woman 
carrjiog an infant in her arms violently over head 
and should rs One of the blows fell on the child a 
head canting death Held that the accused was Dot 
guilty of culpable homicide not amounting to murder 
hut had committed hurt on the infant under eircum 
stances of sufficient aggravation to bring the offence 
within the definition of grievous hurt Empbess r 
Sauae IUe 

[L I* B. 3 Calc 623 2CL B 304 
2L - - 1 Death from no 

lent attach — tFhcre death has resulted from a vfo 
lent attack tbo Magistrate u bound to commit to the 
Court of Session on a charge of culpable homicide 
not amounting to muTdcr Conviction of grievous 
hnrt in such a ease is contrary to law Ik the mat 
teb op Got: Iiatii Shaba lCMt 141 

22 Consenting to act likely to 

cause deal lx— Harder— Penal Cade t 300 
excep 5 —Exccp 6 to s SOI) refers to cases 
where a man consents to submit to the doing e f some 
particular act cither knowing that it will certainly 
cause death or that death will be the likely result 
hut it doc* not refer to the running of a risk of death 
from something which a man intends to avert if he 
possibly can do so ev en by causing the death of the 
person from whom the danger is to he anticipated 
Per BBOUQirrov J — Excep S to s 300 is not 
applicable to the case of a premeditated fight but 
points to a different character auch as suttee i u 
PBES3 e Bohimuddin 

[L L. R. f> Cade 31 4C Lk 285 

23 Riot — Unlawful aieem&ly— 

F ykt between tuo contending factions each armed 
«• th deadly weapons— Penal Code {Act SLV of 
1660) e 800 excep 6 — Where death results in a 
fight between two bodies of men deliberately fighting 
together a greater proportion of the men composing 
both sides being armed with deadly weapons and it 
being further apparent from the evidence that the 
man slain was an adult and that no unfair advantage 
was taken by the one s de or the ether during the 
fight the offence committed is culpable homicide 
bnt does not amount to murder Samshebe Khah 
v Eupbess 

[ILB.6 Calc 164 8 C L. R. 158 


e 300 cl 6 and et 149 and 307— Harder Attempt 
to commit — JZiofiny armed xentk deadly weapons — 
Prt arranged fight —In a case in which it was 
found that all the accused were godty of noting 
armed with deadly weapons that the fight was pre 
meditated and pre arranged a regular pitched battle 
Or trml of strength between the two parties con 
censed in tho riot and that one of the accused m 
the course of the not and m prosecution of the 
common object of the assembly killed or attempted 
to kill a man under such circumstances that h» art 
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CULPABLE HOMICIDE-coni.W 
amounted to (in attempt to murder the question 
arose whether that act could be said to bear a lees 
grave character by Tcason of creep. S to s S00 
of the Indian Penal Code Per Curiam — Held that 
upon such finding the case did not fall vnthic the 
exception Per Iiqot J (Petheram CJ and 
SUcrHESaoi? J concurring)— The 5th exception 
to b 300 should receive a strict and not a liberal 
construction and m applying the exception it should 
be considered with reference to the act consent ed to 
or authorized and next with reference to the person 
or persons authorized and as to each of those some 
degree of particularity at least should appear upon 
the facts proved before the exception can be said 
to apply Shamshert Khan v Empress I L Jt 6 
Calc 154 and Queen v Kttkter Slather nnreperted 
dissented from so far as they decide that from such 
a finding as the above consent to take the mk of 
d ath is inferred. Per 0 Ki^EAX-T J —Before 
cxcep 5 can he applied it must bo found that 
the person killed with a full knowledge of the facts 
determined to Buffer death or take the nsk of death < 
and that this determination continued up to and 
existed at the moment of his death Qeeen v 
■Cutier Slather unreported observed on Per 
Chose J — No goncral rule of law can be laid down 
m determining in cases of this description whether 
the person killed or wounded suffered death or took 
the nsk of death with hia own consent it being a 
question of fact and not of law to be decided upon 
the circumstances of each case as it arises. Sham 
there Khan v Empress ILK 6 Calc. 154 and 
Queen v Kakier Slather unreported observed cm 
and the propositions of law laid down therein con- 
curred with. QUEEI ESTPBES3 « h, AVAlTODDlN 

p. L Ik 18 Calc. 484 

25 • Subjecting person of full 

ago to emasculation — When a man of full age 
( e above IB years) submits himself to emascuia 
tion performed neither by a skilful hand nor xn the 
least dangerous way and dies from the injury the 
persons concerned in the act are guilty of culpable 
homicide not amounting to murder Queev c 
Baboomw Hunan EWE. Cr„ 7 

28 - .i ■ Knowledge of likelihood to 
cause death— p r e-oieditat ion —Where a person 
anatebes up a log of heavy wood and strikes another 
with it on a vital part with so much force and Vin 
slictivencss as to cause that other person s death 
almost on the spot the act must be held to have been 
done with the knowledge that it was likely to cause 
death but if done without pre-aeditatiou m the 
lieat of passion on a sudden quarrel, the offence com- 
nutted is culpable homicide not amounting to murder 
Queen t Puoo Chose 7W E Cr 100 

27 - — Taking persons 

n o/d boat — Kelt genes — Penal Code • 290 — 
verliio persons whom the accused a ferryman was 
rowing across a river were drowned by the sinking 
of the boat which was an old one with holes m it 
over which plank* bad been nailed. Held that tb* 
prisoner could not be convicted of culpable homicide 
not amounting to io order unless it could be shown 


CULPABLE HOMICrDE-rt>*fr#ve<? 
that he acted with the knowledge that he was likely 
by taking them in the boat to cause death within the 
terms of b 203 of the Pena! Code Qpeeh r 
Mageveb Behara II W B Cr, 3 

28 The knowledge 

that an act is likely to cause death docs not con 
stitute culpable homicide amounting to murder It 
must be shaven that the act was committed « ith the 
knowledge that it must in all probability causcdeatb, 

Qceex r Gujdhibez Si so 0 37 W -29 

29 Act likely to cause death— 

Penal Code is SOI and 804 (a)— Assault onthuf 
— The prisonm assaulted a thief so severely that he 
died One hundred and forty one marks of separate 
blows were foand on the body of the deceased ana 
several of hisnbs were broken. Held that s 304 {a) 
of the Fenal Code was not applicable to the cir- 
cumstances of the case and that taking the offence 
out of the category of murder it must stdl com 
under a 304 Qtoes r to S W W .35 

30 - — — Causing death 

Iv branding a thief— Longerons net -Casing 
death by branding a thief without the knowledge 
that the act was so imminently dangerous that it 
would in all probability cause death or such “d«iy 
injury as was likely to cause death k P^shabte 
onto . 8M rf the Raul Crft « eolf.We 

not amounting to murder QJtcen * 

Jlisazji 7 w It 

33. — Penal Code 

t 304 (a)— Administering m ilk to child tn «e* 
guantitg at to kill xt-Bash a *?* e 3 U3 '* ta %, t 
Knowledge of consequences — Where there 
medical fndcuce to show that milk had beenadmi 

watered to a child m such quantities as to tou 

but there was no evidence to show that the mi«c 
was administered by the orders of the “^ther _ 
abe knew tbe quantity that was bftng adnuoisterea 
Held that there was not sulBcient cndinrc te 
bring hex withm s 304 (a) of the Penal Code ™ 
Sessions Judge found that the mother could not tov 
been ignorant of tbe fart that her child was b rag 
overfed or of the probable con.cqua««» »f »»« 
over-f ceding } such feeding was mcoumstent « itH 
terms of « 301(a) nhich provides *<» “* 
of death by any rash or negligent art not W^joti g 
to murder ^ hat a man dies with the Jraowi 
that the consequences wDl be likely to ' «« ‘ “ t 

cannot be redneed to a simply r8,h * — 33 

act Queex c Pejieoeb 0 " 

-latent on to cause 

i.t-fiu (o remit in death- — Causing death by 
rash act— Culpable rat \^ ,t T C ^ P ^ 

—Prisoner Idled his mother by beating and 

her The Sessions Jud~e fraud that the death r^e- 

suited from brutal beating and Jnciing tot a<qo “ 

of culpable homicide because the 

such aftbe prisoner must have known *•*»**»*? 

cause death Held that this was no JWWd « 

quitting of culpable W«d* .»* 

murder 1 tbe question for the Jaa^e 

the act wsa done with the intention of 

Injury which was hkcly to rau« dralb- The ^ 



( 201 ? ) 


DICIEST OF C\*E3 


( 2033 ) 


CULPABLE noraCIDE-wnf.Mfff 
J u Ige convict cvl the prisoner cm the charge of dim 
In- dwth by ■ ruth act. Held that the section mi 
«h Iljr inapplieal le Cnljwlle minims and 
negligence" distinguished. Qctt't r 

MSMUSTl \A 01 »Ht 8 !UVlJ£ 7 Mad. no 


33 - -- - ■ Code 

it 299 yy and 823 — Pol«»forif* taut ay hurt— 
Sf Irrn d trait — ' Where % person hurt mnrtlicT who 
mi suffering from spleen du<M Intentionally but 
wiihout the 5. trt’lua of earning death or earning 
inch Lxhly injury os was likely to mute death or 
th knowled.-e tlat he was likely by bi» act to came 
death an 1 by hu act caused the death of such ether 
prvrn —lit d that he w»t net guilty of culpable 
t cmicidc and properly eomricteil under a 323 of the 
Final Cede of rc.Inutanly causing hurt EimtEJ* 
or I tou r Fox L L. IL, 2 AIL, 623 

34, ... - ■■ Penal Cad* ti S 

325 — pbf« farsly causing hurl — Cantina death 
ly negligence — Uptrend irate — J7 voluntarily earned 
bart to \ trlii tr at i offering from spleen disease 
knowing huuarlf to ho likdv to rune gnevout hurt 
hut without the Intention of cawing death or cam 
mg *uch brdily Injury at was likely to fame death 
or the knowledge that he was likely by hi* act to 
caute death, and caused grievous hurt to A from 
which A died. Held that Jl ought not to be con 
rirtcd undo- * 301 (a) of the renal Code of causing 
death by negligence hut under a 3-5 of that Code of 
vOun tardy causing grievous hurt Cupbess r 
O Patsy L L IL 2 AIL 760 


35 — — renal Code 

n 304 (a) 323— Causmo death bu a rath or negh 
gent act— l oluntanly canting hurt — A person with 
out the intention to cause death cr to cause such bodily 
Injury as m likely to causa death or the know 
ledge that he wsslikily by lui act to cause death or tbo 
intention to cause grievous hurt or the knowledge 
that he was likely by bis act to ran»e grievous hurt 
hut with the intention of causing hurt caused the 
death of ancther person by throwing a piece of 
a Inch at him which struck him in the region of the 
spleen and ruptured it the spleen being diseased. 
II eld that the iff cnee committed was net the offence 
ofcaaaag death by a rs~h or negligent act biit the 
offence of voluntarily causing hurt Empress or 
J.tdia r XtxircmiB bixox L h. li. 3 AIL 697 


30 Penal Code 

n 233 BOO 302 604 (a) 325—C aut ,ng death lg 
rath or negligent act — Onerous hurt — Where a per 
*on struck another a blow which caused death without 
any intention of causing death or of causing such 
bodily -tnjnry as was hicely to cause death or the 
knowledge that he was likely by such act to cause 
death hut with the intention of causing grievous 
hurt — Held that the tffenee of which such person 
was guilty was not the effenco of causing death by a 
rash act but the offence of voluntarily causing gnev 
oas hurt Qieenv A danart* Nagabhuthanart 7 
Had J 19 Queen v Pemhoer 5 A TP 39 Quern 
v Man 5 A W 23S Empress v Pet aid i Mundul 

1 A ft 4 Cale 764 Empress v Toi X L ft 

2 Ml 622 and .Empress r 0 Bncn I L ft 2 


CULPABLE HOMICIDE— eonf in ««/ 
dll '’66 followed. The offences of murder cnl 
pable homicide not amount mg to murder and closing 
death by a rash or negh-ent act distinguished Eit 
trots s or Ivt>iA *■ Inr Ueo LLE 3 AIL 778 

07 " - - ' - — Penal Code 

e S04 ( a) — Doing aeltcith rashness and negligence 
— Where an accused was charged with culpable homi 
Cldc and the evidence showed that the il>c eased had 
an enlarged spleen and that his death was caused 
by rupture of tbo spleen occasioned by blows inflicted 
by the accused on the body of the deceased — held 
tliat it was not sufficient in order to find the accused 
guilty of a rash act under aSOt(n) of the Penal Code 
tnat the jury should he satisfied only of tho prevn 
lcuce of the disease cf enlargement of the spleen 
in the district and infer therefrom cnminal rashness 
in bca’ing the decern 3 but that they should also be 
satisfied that the accused was aware of the prevalence 
of such disease in the district and alio aware of the 
risk to life involved in striking a person afflicted 
with that disease Emtbrss v Satatulia 

[I L XL 4 Calc 816 

38 Penal Code 

i 304 ( aJ~Penal Code it 336 337 and 339— Pa, h 
nett — hejhjence — ‘J 30i (a) of the Penal Cade 
does not apply to a ease in which there has been the 
voluntary commission of an offence against tho person 
If a man intentionally commits such an offence and 
consequences beyond his immediate purpose result it 
is for the Court to determine how far he can be held 
to have the knowledge that ho was likely by such act 
to cause the actual result and if such knowledge can 
be imputed the result is net to be attributed to mero 
rashness i if it cannot be imputed still tho wilful 
offence docs not take tho character of rashness be 
cause its consequences have been unfortunate Acts, 
probably or pos ibly involving danger to others but 
which in th ms Ives arc not offences may be offences 
under s 33G 337 338 or dOl (n) if Ion without duo 
care to puorl a-aiust tho dangerous consequences 
Acts which arc off nccs in th mi Ives must be judged 
with regard to the knowledge or means of knowledge 
of the offender and placed in their appropriate place 
in the class of effences of the same character Em 
pbiss r Lztabhj Alrvpra 

P.LR 4 Cale 764 

39 Culpable homicide 

not amounting to murder — Penal Code (Act XLV 
of I660J i 304 — Act done inth the knowledge that 
death to onld be a probable result — Where tho 
prisoner by gripping and squeezing the testicles of 
deceased reduced them to a pulpy condition thereby 
causing au mjnry which resulted in death due to the 
■hock so inflicted on the nervous system — lie Id per 
Davies J that the death was au unforeseen result 
for which prisoner roold not beheld liable and that 
•he ought to be convicted under • 3°3 Penal Code 
Sell per Scbbajiama Avtae and Bevsok JJ 
that death was a probable consequence of the 
prisoner s act and that she was guilty under s 304 
1 enal Code of culpable homi ide not amounting to 
murder Qetoby £ upas sr hitrrAvr 

(L L. XL, 10 Mad. 356 



( 2013 ) 


DIGE6T OF CASES 


( zo« ) 


CUSTODY OF CHILDREN — contained 
case and that the welfare of the infant, irrespective 
of its age is the mam featnre to be regarded. Senile 
—A boy of fourteen and a girl of sixteen have a 
right to choose their own residence The proi u ona 
of the Guardi an s and X\ ards Act VIII of 1890 and 
the cases on the subject in the English and Indian 
Courts considered. Dr the mattes oe Saithbi 
Jaiwoo r Abbaais I L It., 18 Bom. 307 

10 — — Appointment of 

Guardian — Guardians and Wards Act (TUI of 
1S90 ) ss 9 and 17 — Application bp a Christian 
father to be appointed guardian of An Hindu 
minor son — Matters to le considered by the Court 
i» appointing guardian — A who was originally a 
Hindu but afterwards became a Christian and 
abandoned his family residence applied to be the 
guardian of the person of his minor son. On the 
objecticns of the paternal and maternal uncles of the 
boy that under the circumstances of the case the 
father was not fit and proper person to be appointed 
the gn^rdian of the minor , — Held although the 
father is pnma facie entitled to the custody of Ins 
infant child, he can be deprived of such parental 
nght if the circumstances justify it therefore in a 
case where a child who was brought np as a Hindu 
and who expressed a desire to remain a Hmdn and 
was living with his Hmdn relation who was mam 
taming him and was looking after his jdacation 
properly it wonld not be to the welfare of the child 
that he should be handed over to the father and 
brought up in the Christian faith and that the Court 
beliw under the circumstances of the case was nght 
in dismissing the application Mokoovd LalSihoh 
C LOBODIP CHESDEB SlSOHA 

[EL.H.25CaIc. 881 
2 C W N 378 


CUSTODY OF CHILDREN — concluded 
she thereby ceases to be a proper person to be ea 
trusted with the education of the children of hir de 
ceased husband If the Court finds a case made out 
for i*j interference it mil not he deterred from the 
exercise of its powers because the persons s ttmg it m 
motion may be setnated by motives other than the 
interests of the minor Special leave having been 
given to appeal to the Pnvy Council, the order was 
upheld. Sstjtwee, r Oedz 10 B L. H. 125 
[14 Moore’s L A., 309 17 W R, 77 
2N W.,275 


S C In High Court 
12 .- 


^Parent and child 

— Interference Kith natural nght* for the benefit 
of th e child— Equity and good consci core — 
tiff a Brahmin widow sued to recover her tue-™ 
mate infant child from defendant to whom she bad 
entrusted it since its birth for nurture Held that 
it being proved that the plaintiff was leading a™ 
moral life the suit was rightly dismwse-L 
ninn T SATrrEAMMA IX «. R. 12 Mad, 67 

CUSTODY OF WIFE. 

See Mahomedas 

tVlEE fiB UR °OI 

nsUL H.. 160 


CUSTOM. 

See Cases rvuns Hrvou Law— C r tom. 
See Ca “ is pwdeb ILutoirrois Law— 
Crsrou 

See CASES ewdee Maiabab Law— CCS 
TOM. 


IX. — Mother’s right to custody 

— Guardian — Act IX of 1S61 — Marriage of 
AtaAomedan mother with CArwfian in Mahomedan 
form — A child the offspring of a Christian mam age 
was living after her father’s death under the protec 
tion of her mother A married man a Christian 
came to live with her mother and in order to lega 
liz their intercourse he and the mother became 
Mahomedans, and were married in Mahomedan form. 
About three years after when the child had attained 
the age of fourteen, some of her relatives applied for 
an order under Act IX of 1861 that the girl be 
removed from the guardianship of the mother and 
her second husband and placed under a Christian 
guardian. The girl deposed that she wished to 
remain with her mother and to become a Mahomedan. 
Held by the High Court in granting the application 
and appointing a guardian in place of her mother 
that a Judge in the exercise of his jurisdiction 
under the Art is justified m having respect to the 
religion prof ssed by the father of a minor and 
in passing such orders with regard to the custody of 
the person of such mioor as he may hold to be in accor 
dance with what would have been the minor’a father's 
wuhea had he been alive to express them Where a 
rorlher under colour of a change of religion forms a 
connection or leads a life which by per*. ns profess 
l a S her husband a faith would be deemed unmoral 


- of Trade 


See Saxe By Armor ^ Jg CflJa 70 2 


L Origin of custom.— A custom JL 

be valid must be ancient must have been continues! 
and aeqm weed in and mar* beroarm^le and certain 
t.»ta r Hiba Sn.cn hLB. 2 Alb, 

o Effect of custom — W ntlen 

contract -Custom cannot 

tLzzsz -?s jsrsSrs&s?™ 

Custom contrary 

1. U» ./ -OuMB. AP.'h" ™S’., 

invariable and established by clear ^Kc 

proof overrides the nsnal law ofmbentanrc^^^ 
rooBA Koomabbs c Movoars f>zo gg 

r Mosohte Dzo * v 

a — Custom renulat nj 

succession y^l 

luccession to property is be all -rod and 

family ciutran ««.»; “USSi 

proved with distinctness and certainty 

VxAn r Pjiajhi *f ^ mi ^^ P U c47 



( Ml* ) 


DlOLaT OF CASES 


( sm ) 


CUSTOM — continued 

0 Family custom — 

Intemamaaet — -To establish a family custim at 
vsnxnce with the ordinary law of inheritance It is 
necessary to show that the usage is ancient and has 
been invariable and It slioul 1 be f**aMiihe«l by dear 
and pcsiticc proof \caEVDEB 1« ARAlX r Jlronoo 
mu Narain DeT W IL 1804 20 

0 • Cation contrary , 

to Hindu lor —Where cosh m according to which 
the Kajah* <. f Bverbboom had granted a right to a 
•hare if property de»cnbcd a« Bhabah tnelials 
appeared to hare been always recogmred by the 
Courts it waa maintained n Withstanding that it 
was in central enti n cf the ordinary Hinda law 
AIL JfAnnnj Go sasizz c CnrsTisa Mooches 
Uos Aitr.K 22 W R, 307 

7 ■ — — — Custom contrary 

to Zim (ahoti Acts — "No custom can be admitted 
to oTemdo the J revisions of the Limitation Act 
IfOUAXLU. JEC1U5D r AMUATIAL BeCHARDAS 

[LL B 3 Bom 174 

8 ■ - - — Inheritance — Con 

Xtrts from Hindu to J [ahomedan religion — Custom 
at variance tr th tow —The general prcsnmptiou 
arising from the intimate connection between law and 
rcli'non in the Main medan faith is that the Maho- 
medan law goierns couierts fn m the Hindu religion 
to Hah imedanistn. But a well established custom m 
the case of such converts tr folljw tbeir old Jlioda 
law of inheritance would override that general pro 
sumption and a usage establ slung a spicial rule of 
inheritance as regards a special lund of preperty 
would be given the f ircc of law even th ugli it be at 
variance with Ixtb Hindu and Mahomcdau laws 
hliuoiMO Stoics, r If An An wed IIaji \bdvla 
IIaji Addstatab v IIaji Awmed 

[L L. Ih, 10 Bom , 1 

O — Cm ten of trade — 

Notoriety and definiteness of cvelom — Requirements 
of a fonding cuitom of trade — Suit for dun ages for 
breach of a contract to lit h irsca on hire The plain 
tiH hired a pair of horses at Ootacamund fr m tho 
defendant for a penod of six mouths aud od one 
occasion drove them beyond the municipal limits of 
tho station on their return tho defendant toolc away 
tho horses from the plaintiff which was the breach 
ci mplamcd of The defendant pleaded that the plain 
tiff’s use of tho horses as above was contrary to tl o 
focal custom of tl e trad Held that since (hi alleged 
cast m was not shown to he cither certain or mvan 
a>!c or so noton us that fersons should bo held to 
enter into agreements with reference to it it formed 
no defence to the action I bice Browne 

[I L. B 14 Mad , 420 

10 - Sale — Exchange 

— Trade usage — Contract Act tt 49 77 92 151 — 
Delivery of cotton to cotton press— Transfer of 
Troperty Act t If 8 — Ownership of cotton — Accord 
mg to mercantile usage in the cotton trade in Tati 
conn where a dealer delivers cotton to the owner of a 
cotton press not in pursuance of any special contract 
tie property In th ertton vests in the owner of the 
cotton press who Ss bound to give the merchant in 


CUSTOM — continued 

exchange erttou of like quantity and quality The 
transaction is not a sale but an agreement for cx 
change Where therefore c tton thus delnerid was 
accidentally deitrnj ed by fire — Held that the loss fill 
on the owner if the press. 1 otus r Bsotbees r 
\ ETTITELC L ADAN L Ia E, 11 Mad 450 

11 Evidence of custom— Her 

cantile usage — Froof of mercantile usage needs n t 
either the antiquity the uniformity or the notoriety 
of custom which in respect of all these becomes 
a loeal Jaw The usage may be atill in course of 
growth j it may require ev» Icncc for its support in 
each case but in tho result it is enough if it appear 
to be so w ell known and acquiesced in that it may be 
rensinally presumed to have been an ingredient 
tacitly imported by the parties into their contract 
JrQQouonuH Quose v Manick Chund 

[4WE.PC 8 

7 Moore sIA. 283 


12. ■ - ■ — Family usage— 

Custom repugnant to law - Evidence of the acts of 
a singlo family npumant or antagonistic to the 
general 1 uv will no establish a valid custom or usage 
enf rccahle m a Court of Justice Tara Chand v 
Beeh Tam 3 Mad 50 followed Maxihavbav 
Baquatendba v Baeehishna Baouavendba 

[4 Bom A C 113 


13 Fan ly custom — 

Intermarnayes — A family custom as to mtermar 
na^es bcin„ matter of family history may be proved 
by declarati ns made by number# of the family 
Noqoehdds hiABAiy t BuonooNA-rn Nabain Dee 
[W R 1804 20 


14. ■ - Mahomedan lata 

of succession — Law in Malabar as to r yhtto super 
intend mosques — In Malabar when the right to 
superintend a mosque is in dispute the Mahomcdan 
law of successi n must be applied unless a custom to 
the contrary is proved Froof that tho management 
of most mosques in a certain distm t is in the hands 
of persons who would mherit under the MaramaLka 
tayam law will not warrant a fin ling of the existence 
of such a custom in such district Kuvni J]ivi r 
Amduj. Aziz LL li 0 Mad. 103 


15 - 


■ " ■ Land separated 

from estate ly change in course of r i er — Wkaa 
party claims land separated from his estate by a 
change in the course of a river upon tho ground of 
immemorial custim he must proi e such custom The 
canoongo papers are not sufficient evidence to prose 
immemorial custom The proceeding shewing that 
*ueh custom obtains on the banks of one nver will be 
no evidence to prove that it obtains on the banks of 
another Bat Mamie Chand r Madho&ui 

[3B IaJL P C,5 
EVE,Pc 42 
13 Moore b L A 1 
Sec also Bisses bites Ain v Modessar Brx Siion 
[11 EBP 265 

_ is w k. ieo 

L R I A. Sup VoL, 34 




bhagdar) toed the ton* of tWert of her fitter's 
n similar custom tn respect of ttf«VtterataT if node for Jt-utMun of certain bhs S dm lauds 

decrees Kalian Das t . DitlOiRATUt b * ?%* ® 2«! 


[I 1 j Zl , 6 All , 47 
J? <tht to timber 


defendant* pleaded that they were entitled to the pro- 
perty tinder a special custom regulating the meets 
»ion to bhngdan land* in the collect orate of “^5” 


r ” K eek ~ 1 °! llt '{ na '! nr — ' " I»mo under which custom on the death of a bha'dar 

n 1 laintirr sued f< r damage* t r vnlqo of Under car J whether Jlindu or Mahomcdan without mite usar„ 
rl«l away by 0 tern met it after brine washed on to }>j» nearc*t male relation* (after the death c„ 

'll JllV , rt md/w) whether sprung through male or female 

J", 1 m7? . M. tit^ rr'stjZ V\ ( f ' ,turc . may bo t,VM of the deceased bhagdar .ucceed to hi* *- 

Mtv ArTfaMiff J . ,/f ri 1 " 1 i‘ M “A 4 ncm dan land* to the exclusion of hi* daughter or 
rf KlVll ,l ^ T n ™ U 3r >* field that the custom alleged wo* sufficiently L 

I J ?f r °r dceW ? h ° f ind that the defendant* were entitled to Ccs 

of .ill, it t | t iS t * U ^ C | U !\ on J r'-MMMon of tho hhagiir lands in question. 

*£ 'T 1 ,*• Me *V ? to etUhllili right* to wreck* Curiam -Tho custom alleged bew- if not uni 


milnv l tf . fc « t W ^ *i , advmo 1 n « crt \on of and ftt least general in tho Brofch collectorat ft 4 
I i i " Uch ' alm 1 ‘,» nd r U "tiff was la tho ca.o of any particular ullage at nr 
Tit I i\ 1 i ^ 1 unUo “ tr H b » tUo cv,llcnco ho evidence being pven of iu continuance lucti 702 

liAl addueed CuOXTcn Lail biNon s OovrnN Ur adjacent village* if not in the partTVr 

ME ** 0-W B 07 lt K lf (though it would olwav, he mScaatisfcS 


»«.** W VUOXTOH KAIL MHOlf « tar adjacent village* if not iu the partT-uY m to 

ME ** 0-W B 07 Itself (though ft would alway. he n«c wiuS^Jj 

SO • • ' — • ObterittftOM* on this could be done) bo held still to *urviveV njn 

the tile of booh of history to p rote local cm tom — and until tho opposite party proved the ttdopwg 

01 servalu «* on tho U*o of book* of history to prove some other custom or of the ordinary role* of tni> 

1 x-al custom and on tho pnsitl n a* head* nf their ancc In the pnrticnlir village or failing such pX 

Chslc 1 y custom of tho representative* of the ancient the general prevalence of such rule* or such oppjs% 

* ivcrelgu* of the cst C ast \ AiXAniiA c Madv custom In other similar adjacent villa-e* Q**re\ 
eiBAUAN 1 Ij It, 12 Mad., 406 '' bother male* *prungof mala rclatncs of a JcccmJ 

bhagdar Lave j nonty over malts sprung of ferns* 

, “*•./ Local custom— relatives of the same Quart — Whether a dangklel 

i of 18^7 * SC — By *. 20 regulation or sister of a lecc&s d bhs-dar is wh I(y excluded, b^ri 

1 1 1 « («««*») the usage of the diitnct in the custom from the line of inheritance or wont? ' 

'A. 1 * n ®"‘ l ""y ''h 0 * over the law f f „ failure of mala relation* mccecd to the bhagdart 

« f the Kfendawt In tho «\c ter mmalbu of civil suit* l Und* 1 banjivAs Datatum c Bn Reta 


llj lieal curt in In the Broach district wuqf land lift 
ta» n rcllgi «>* cn 1 iwmcnt may be mortgaged although 
• icli practl e U contrary to Mai medanluw Adas 

Art Zmt AnxniH r UtivLAU \IrnAMM*n 

(1 Botn 30 

22 Lro^f of r* t 


i rfinr erf from ttr- j ooculi i 1 


[X.B.B. 6 Bom. 4S2 

TTrjil u! urt— 

y cmton — A wajiV-uf nr* is net 
s a K Cord -of v* i h by a 


i led per af 4cf f'*2 a B ill i ($) I 

V# J ' <in f fi' 1 — k witness may state hi* opinion as to J 
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CUSTOM — roafintftf 


20 - 


Cm* Lem of— 

TTVyil *f-« r- — Httd that the mention of the efn 
in a wajib-ul art not conclusive rmof of the cus 
tem cr usage wb eh girt* the Tight to levy the cess 
•"ain't per* n» rot parties to it Bill CnirvD r 
Zxnooa Au Kaxs 1 Agra 134 135 


27 • 


- The wsjib ul nri 


binds co poretners who hare verified and attested it 
and 5* to far evidence of custom between co parceners 
Vat u not a conclusive evidence of custom between 
co-ptremen »nd their tenant* who were no parties to 
it Prcnoot Minovna Tm. A stuooun 

[2 A eta, 217 


28 v 


■ Peeord of e 


ly lelthm'nt off cer — The fact that a ces* leviable 
la accordance with village custom hs* been recorded 
by a •ettkment tfficcr it important evidence of the 
enttem but n t conclusive proof of it Veld on the 
evidence in this ease that the village euitom set np 
vai n't established, hill r lima brvon 

tLIi.ll 2 AIL 49 


29 ■ 


Manorial duet 


and cesses —The plaintiffs nmindar* sued for _ 
declaration of their ancient rights as against all the 
treanftofaecrtain village to appropriate all trees of 
tpontane ut growth and the fruits of other trees 
planted by tho tenants also to receive as manorial 
-tribute a certain number of ploughs annually and a 
offering of jv ppy seed and other farm produce 
tvmiP* occasion of the marriage of persons of the 
iniicff™' 1 ® li te n »nt* with a further ncht to levy 
wonl prnprrtiou of the produce of the sugar 
varvu ^ianufactoncs and fields in the village The 
j^jjg-Lourt* havwg decreed the suit on vague and 
Hut P pa™! evidence as to the existence of the said 
* Is — Held (a) that where a custom regarding 
j cesses is alleged the existence of the custom 
" ~ each cess should he tned as a separate 
Jiolortt /that pan 1 ev idence as to the existence of such 
of a tin* jj jjjj j,e tested by ascertaining the grounds 
breach ofjtnesi’s opinion (c) that the heat proof of 
tiff hire f instances in which it has been acted on and 
dclendfntary evidence that it has been enforced (rf) 
****** custom to be good must ho definite Lien 
Jw, Bii ow Axbab KHiS IL.Il 1 AIL 440 

coSO ■ — — Pre emptton — 

tfojib ul-urz — On m proiaatfi — A wajib ul urz 
ljrepnred and attested according to law uprtmd facie 
evidence of the existence of any custom of pre 
Smption which it records such evidence being open 
to he rebutted by any one disputing such cust m 
lBBi Bison v OiKOi I L IL 2 All 870 
But such a custon i s not established by one instance 
Tori Kiu * MoniS LiX 2 Agra, 120 


3L - 


- Pre emptton— 

urz —An unsigned wajih ul nrz is not 
\ Unding on the co sharers, and cannot originate a 
right of pre cmption if no prior usage existed To 
I i prove usage it is not necessary that documentary 
evidence should be adduced. JovzisnoaB Sihoh t 
TDiKOOB Piss 3 Agra 76 


CUBTOlI — continued 
32 


Pre eruption- 


HVyit ul k r — Held tint occasional instances in 
which a claim to pre-emption on the ground of Vici 
nage may Lavo been admitted or for special reason 
the vendors submitted to the claim are not sufficient 
to prove tlio custom of pre eruption in a mahullali 
but repented instances of the assertion of pre omp 
tion as a right and of its recognition or enforcement 
ranging over a long period of time and in various 
placet should be shown Sheo Carsv Kjotoo c 
Goodto BcnwviE 3 Agra, 138 

33 ■ i — — Tntf for pre 
empties — linden e — Decrees enforcing right — In 
a imt for pre cmption bated on custom evideneo of 
decrees passed in favour of such a custom in suits 
in which it was alleged and denied is admissible 
evidence to prove its existence The moat satisfac 
tory evidence of B n enforcement of a custom is a 
final decree based on the custom Gnjju Lai v 
Fateh Lai I L B 6 Calc 171 distinguished 
Koodottooliah v Mohmee Mohun Shaha 5 Bee 
Ctc pud Cr Bep 250 Sheo Churn JCandao v 
Ooodur Bum tear 3 Agra 138 and Laehman It at 
v Aklar Hhan I L B 1 All HO referred to. 
GOTtBAYAl Mix V JHAHDTJ Hal 

P L E 10 Alls 685 

34 — Suit by land 

holder for declaration of right to take land from 
peeupaneg tenant for cultivation of tndtgo— 
Jl ajtb ulurx Construction of — The zamindor* of 

4i village sued an occupancy tenant for a declaration 
©f their right to maintain a custom which via* tho* 
recorded in the wajih ul urz — When necessary 
ono or two higbas out of the tenants lands are taken 
with their consent (ba khushi) for sowing indigo * 
Upon the basis of this entry they claimed to ha 
entitled to take a porti ,n of the occupancy holding 
at a certain period of the year for tho purpesoc? 
cultivating indigo Veld by the Full Bench that the 
word khushi used m the wajib nl urz indicated 
that the land was only to be taken with tbeoccu 
paney tenant s consent and the document Treated 
no right of the nature alleged namely to take the 
land despite the tenant SnEOBiEiy t Bnxnrn 

rcA9AD I I* R, 7 All, 880 

Evr x'STml'at % "'‘^"""'ZZ 

Act JCiA. of 1H73 t HI— Bern Brg FIT of /too 

• 5 ’>/•■> -V>» «" »' » «!•■» 1. . £ 

ment of a public character prepared with all tmlll 
city and must be considered as prim) face erfjm, 
of the existence of any custom winch it record* tf 
record of the existence of a custom of pre emotion i 
sufficiently strong evidence to cast on those 
the custom the burden of proof and InlLe* 

manner when it records a contract of 

between the shareholder* there u a preinmrtl^ 1 ^ 
it is binding on the shareholder* Loolint ♦ 
public character of the document and thiHL-* 
prepared, M d that all ahareholder* whrihw * r , a * 
or not must be presumed to have 
terms the inferences to he deduced from ^ ^ 
disregarded except when they are rebutted bv ^ ** 
of an opposite character A suit to euforc/ * '* 
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CUSTOM— continued 

of pro eruption which was based on contract and 
custom as evidenced by the wajib nl on of a village, 
was dismissed by the lower Courts on the ground that 
aDy contract winch might be founded on the wajib nl 
dmivm not binding on the vendor defendant as that 
document did not bear hia signature and the lower 
Appellate Court attached no weight to the wajib nl 
nrz as proof of the custom of pre-emption because It 
was drawn up when Regulation VII of 1622 was in 
force and at that time there was no legal prerump 
tion of its accuracy The claim was dismissed on the 
ground that the plaintiff * evidence did not prore the 
existence of a custom of pre-emption in the village. 
Held that the lower Appellate Court had erred in 
dealing with the evidence and that although this 
particular wujib nl urz was mode before Act XIX of 
1873 came into force yet the weight wbl<h would 
attach to its entries both as proof of the contract as 
well of custom was very strong isr* ifftfiy* v 
Ganya I L J12 All 67<S, referred to MtfffiV 
MAD Hasaic C Muirta EAt X 3U R., 8 AIL, 434 

3Q ■ ■ ■ Tfajth ul urt— 

Mahomedan la to — It having been alleged that an 
estate by custom descended to a single heir in the 
mole line the High Court concurring with the 
Court of first instance found that this custom had not 
been proved to prevail in the family On an appeal 
contesting this finding it was argued among other 
objections that the High Court had no‘ given su.fi 
meat effect to an entry in the wajib ul nrz of a 
lamindari village the principal one comprised In the 
family estate now in dispute the last owner of that 
estate who held all the shares in the village having 
caused an entry to be made to the effect that his 
eldest son should be hit sole heir the others of the 
family being maintained. Held that though termed 
an entry in & wajib nl nrz the document was not 
entitled to the name hut was rather in the nature of 
a testamentary attempt to make a disposition con 
trary to the Mahomedan law of descent Hqeauiiaii 
Isjuix. Koah v FiOATAt vs sissa 

p.I*E.,8AlL,&18 


37 


Hhardhara— 


Alluvial land — Queers— ' What is the extent of the 
applicability of the custom of dhardhura m regard 
to alluvial land overriding the provisions of Regu 
Jstion XI of 1825 Aaseeb-ooddees Anjrzn v 
Ooxzroza 3 Agra I 

38 — Hhardhura, Ap 

flicabihty of custom — Accretion . — The custom of 
dhardhura applies to lands thrown up or formed by 
fluvial action either in one year or in the course of 
* number of year* Whether it is equally applicable 
tochuctea formations or tracts of. land severed by a 
suddeu change In the course of a river and yet pre 
serving their Identity of site and surface after the 
severance, must be determined by proof of the extent 
« the custom, Kirrmreu c StAKOicro ginmr 
3 A grn, 189 

— - • Hhardhnra.— 

c _* dbardhura is, when applied to lands 
gain*! otherwise than by gradual accretion opposed 
” equity { and such a custom must be proved, not by 


CUSTOM— continued 

the vague assertions of witnesses but by a sufficient 
enumeration of instances Issue Sjugh r Bsvsrp 
OGDEBS 1 U W„ 142 Ed. 1873 234 

40 — - — — — ~ Bhxrdhura— 

De»j Beg XI oflS°o tt 2 4(uJ —The question 
whether the custom of dhardhura applies to lauds 
gamed by gradual accretion only, or also to lands 
which have been separated from a mouzah by a sudden 
change of stream must be determined in each case 
on the evidence j for although the Court would he 
disposed to scrutinize with care evidence m regard 
to a custom which would have the effect of passing 
from one owner to another lands long held and en 
joyed and of which the character is m no way altered 
by nvtr action yet i* cannot be said that snch a 
custom can in no case be established and given effect 
to Katiyauee v Mahomed Shurfooieen 3 Agra 
JS9 I tree Singh v Shurfoodeen J N TFi, 142 
and Bqjendur Pertdb Sahee v Laljee SaAoo 30 
W J2 , 427, referred to SlBT Alt c BlVSffi vd »r» 
[Lis. 18,6 AIL, 470 

4L — « Validity of cua tom— Power 

of tome of mirast dart to dtnd eo owners of village 
lands. — A custom that some only of the miraaidar* 
of a village should bind the co owners of the village 
lands is valid Asasdatxassi Dmsmmjr. 

12 Mad, 17 


42, Usage ofmangrole 

—Pointy of insurance— Evidence of average loss 
—Certificate of mahajam —An alleged usage that 
the mahajana certificate Is deemed to be conclusive 
evidence against the under writer without production 
of manifest and account sales, and that upon proof 
of the certificate alone and of the policy the owner 
is entitled to recover his average loss cannot be up- 
held such not being a reasonable usage Rahsomaa 
I luAOrtAi. c KMWaiso MojuittAi 1 Bom-, 229 


43 ■■ ■ Unreasonable 

custom— Broker varying contract —A custom which 
allows a broker to deviate from his Instructions i* 
unreasonable and the Courts of law will not enforce 
it as&ata Hart Nabsi Kxshavji *m> Com A5t 
[8 Bom., A. C* 18 

44. Customary ngit 

of pntacy— Bight ofhmldvsg and to interfere at A 
erection of building —A customary nght of privacy 
under certain conditions exist* in India and in the 
North 'Western Provinces and is not unreasonable but 
merely an application of the maxims sic ater* 
too ul dunum non laeda* and aedtfloare •» too 
proprto tolo non Itcet quod alien noceot In tbs 
case of a building for parda purpose* nswly erected 
witbiout the acquiescence of the owner of aa adjacent 
buadmg site a cnitora preventing such owner frem 
eo budding as to Interfere with the privacy of the 
first new building would be unreasonable and eon 
aequently bad to law But if such adjacent owner 
without protest or notice allowed ha neighbour 
to erect and eonveqnwtly to incur expeows in connec- 
tion with a building for the nao of parda-uashsn 
women a custom preventing him from interfering 
with the privacy of tech new building would »t 
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CUSTOM — e m! %*ri 

ln<E* be crrcfttomble Goni PuilO r 
Eieeo J. U H, 10 AIL, 358 

45 . - — ■ — C»fic**ary nflt 

—Foote «*f ttiary (o tr!dl’>i\ <1* n ****** cf a 
ettftrnarr Act tt 4 

and IS.— The pUmtiff rord tar pcfttmS'fl cf » pur* 
cl lead whiciu he illt-td. firmed part cf lb* tfurt- 
yard cf hu bjthl and for denv-JiticQ of ft e lahutn 
thereon. Tbs defendant* denied lbs plalcUT** 
title and alleged tbit they ftlwayi cud tbe ebahutm 
u ft *.ttmg place and Uni donas the Mohamm lb* 
lime tad ft! non were exhibited open tbe chibc-i. 
and ft tikht »u placed open L. The Court cf 
Erf" Inttanee found tbit the defendant* had ft right 
to use the Lind la the dinner claimed during lit* 
Mobimtn- Tbe lower Appellate Court, oo the 
qoeriion of tbe defendant a ngbt to ok the *ald had 
in tie dinner claimed by them found fti follow* i~ 
Tbit rariout mirari*. whn*e connection with neb 
ether u not etttUiihed. hire within ft period of 
twenty join or »o pUeed titlia upon lind ir.d rang 
there. Held thit thl* finding of fact did not 
Dfceiiirdy in lie lead to the conclailon tbit 
there wn • ktcil cuttom by Tlrtue of which tbe 
easement now claimed by tbe defendinti ni 
acquired, Where » loc»l ecitoin excluding cr 
limiting the general rule of liw li »et up • Court 
ahould not deeado tbit It exist* nnlei* neb Court 
u tatufied of lU rtaaonihleneie, »nd It* cerulaty u 
to extent nd application and ll further latUfied 
by the erldenee thit the enjoyment of the right 
wm not by left re granted or by ftcftlth or by 
f rce ft»d thit it hid been openly enjoyed for 
nth » length of time u tupjrert* tb*t originally 
by ftgxeement or oiberwue the unge bid become 
a cnitomiry law of the place In reipect of the 
person* and thine* which It concerned Kuan 
gz5 1 }Uu>ax L I*. IL 17 AIL, 87 

Perming c° appeal under tbe Letter* Patent 
MiUiie v Kris Ezk I E. K, 10 AIL, 178 


_ — TTiajt unported 

at term of a contract— Practice on a particular 
eitate —In order that tbe practice on n particular 
eetate may be Imported M a term of the contract 
into a contract in reipect of land la that estate, 
it mutt be ihown that the practice w* biown to the 
pertoa whom it 5* nought to bind by It and that 
be assented to it* bring a term of the contract j 
and when tbe person umgbt to he bound by the 


CDBTOM-etWftdr/ 

|w*ct»ee it a.* utfTf* fn *■».« cf riglu it**? flat 
erntnet It taurt ftltr U urn tb*l \* vl < v i 
pri-r ftwhnseet (If ft=y) f-r ?ah» I*,* 1 U 1 u- 
rractlre «n» a Urn cf «^r cri. wal rt!n-l «,», 
\ T IUju Pints tU IE, W Jdlrl, S 7 & 

~U<al rujtc^-P. well, '!irl 

*f Ue\c~iou, to Ur, H, * /'Zi Te a Z L ! 

the MaheaeJaa erccmunUy bid v**-» t r J* ’ 

S^s^^s^Srtasri.*^* 

g»sp*rsts&aa%'?i^ 

a limited un c f Uaj 11, »"» *» 

rm*jnfthl* to be recrym!«ed M *rd»l*»*4 

Monmcr r SmnjwjTm wU4 ,K *‘ 

P. 1 -. IE, 23 c^o 

CUT Cin MEMOfifl 

t, A.Vi5^“f 

P. L. 1 L, 14 Bog, , 

* t> 1 1 ‘ I ^ 0 Bo »-U 6 ifia 

See Taosm-Pornt n. 
to osist iro r™cr K,oa C «**T 

cto ^ ^ IE, 0 Boiji 4*2 

See Will— Viueitt 0? \y 511< 

cyrnEa PEnronMAircE. 

tAtnanst^jna.*, 

I T. u ./“La . %m 
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• COURT MEANING OP -concluded 

See Confession— Confessions of Pei 

BONEB3 TBUSD JOINTLY 

[ILR 4 Calc 483 

See Evidence Act 1872 s 3 

[IS B 1/ R.,Ap 40 
See Evidence Act 1872 8 67 

P.I4.R 14 Calc 178 
See StfFE RIKTENDENCE OF HIGH COPB-T— 
Crm Feocedore Code s 622 

[L L R. 21 Bom 379 

Place of trial of criminal case— 

Open Court— Pronouncing judgment in private 
haute ■'■Criminal Procedure Code J8S1 1 979 — 
Where a Magistrate conducted and closed the trial m 
the established Courthouse but could not by reason 
of illness pronounce judgment which lie Ad at his 
pm ate house — Held that the procedure being creep* 
tmcal and m no way prejudiced to the prisoner could 
n t bo quashed as illegal under e 279 of the Criminal 
Procedure Code 1861 Goyebnment c HOUSES 
Stsaa 1 Agra, Cr , 17 


COURT OP WARDS 


See Limitation Act 1677 « 10 

PEES Mad 91 
See LUNATIC 8 BLR,Ap BO 

[ILK 1 All 478 
ILR19 Calo 81 
DR 13 I A 44 
I D R 14 Mad. S~' 


See Mi nob — Repbesentatton of Mrsoa 

m fee its 21 V R 312 

[UE 13 Mad 197 
UB 23 Calc 374 934 
LIE 24 Calc 853 
!«. H. 24 I A , 107 

— Agent of— 

See Act XX of 18C3 « 5 

CL D It., 10 Mad 285 
See CoixEcios I. L R. 3 All 20 
[LI R 19 Alai 255 
— Tenure created under — 


See Bengal Act IV of 1670 

[15 B Ij.II 343 

1. Position of Collector as man 

figer of Court of Wards — In the management of 
estate* under the Court of Wards the Collector acts 
not in 1 is ordinary capacity as an officer of the exe- 
cutive Government but <■ a ministerial officer of 
the C nrt of \\ ards, and for misfeasance in tbitcapa 
city lie is made personally responsible by the regulation 
constituting that Court Bn tonal Siva it v Cottec 
»ob of Mobadabad 2 N W., 379 

2 Right of atilt — X reoce rg of land 

I -*' 1 “I to mmor —The Court of Wards has a 
perfect »vht to maintain a suit for the recovery of 
laud W 1 ogint. In a minor which Is In possess! rm of 
* jvrwst t«< lia mg a good title thereto. Bglakfs 
kxuoo t Cot*ror \\abw 14 W B. 34 


COURT OP WARDS— continued 

Right of female to surrender 


estate — Consent of Court of If ards —A female 
whose estate is under the management of the Court 
of Wards cannot without the consent of the Court 
of tV ards give up her rights in favour of the next 
heir Gotebnmfnt v Mosodpe Dio Kpstocka 
Koowabee « MONOBCB Deo W R. 1864 39 

4 Appeal by ward of Court of 

Wards— Order m execution of decree — A wulnv 


under the Court of Wards cannot in the summary 
department appeal from an order passed by the 
Judge in execution of a decree assented to by the 
Court of Wards Kmtooba Koomabbs r Binooe 
juhSeik 4 W R Mib 3 

6 liability of Court of Wards 


for personal debts of committee — The oblige 
tion of the Collector on behalf of the Court of IV arils 
properly to manage the estate of a lunatic d e* not 
include liability for lus personal debts I’BAZOOPJFN 
v Collector of Cuttack 10 W R 175 

Act of Court of Wards in 


paying Government revenu A to save estate. 
— Admisst on —Where the Court of Wards w ord r 
to save a minor’s estate from sale pays on his behalf 
not only his own sharo of the revenue due to Govern 
meet but also alt that is not paid by the other share* 
holders such payment does not constitute on adm« 
sion on the part of the Court of Wards of the 
liability for the excess revenue so paid. Bam 10 
jun Chucjcerd'CTTF v Dane* MAonrn 

Rower of Court of Wards- 


Seng Peg X of 1793 # JJL 

manager Determination of — The Courts of Wards 
has authority under s 30 regulation X of 1793 £ 
determine the proper remuneration to be girea 
the manager of an estate under their charge and 
the Civil Court* have no power to juestlon tue 
arrangements made by the Court 
SOONDERY DEBIA V COLLECTOR OF ^ 


Minor under Court of Wards 
33— Power to adopt — 


i3Tm“=8S&&r l Z 

Sf of l i3-»» * r 1 

together with s 2 Regulation XAVIOfliW P 
Inbit* a landholder under the age 
mailing an adoption without the consent of the w m 
of W ards U wnfined to person, who arc 
guardianship of the Court of Ward. JC«OONA 
DASStA v DAJUSrjWAAU ®*“*V 1 Cale 280 
25 W JL 235 
L. Ji. 3 L An 72 


■^^SSSSZSp. 


-How far , nonpar fated from c onir acting- v.n 3 

Seg Xofms-Conrl of Wards Ml (Sty * 
’1 of 1979J— Contract Act f fX o/l$~ 9J * ft 
o a reasonable construct ion of tie as 


contracting bat the power oftherrird tor^tr^ 
tskro away M far a* regard* all I™!**' ” 
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COURT or WARDS — mf «»eJ 
under tbe provWosn t.f llit I*-* teat* under tb* 
charge and cvmtrol r( ib# Gsirt of Wards. The view 
taken bv tie Oort* of the ILegulatvo and Arts cot 
eerned itiUi the Courts of Ward* in I Lepra! I*. that 
althcmgh the pnwtwooQ of a rrTrr.no--p*> iup property 
U a cvmdi* vro precedret to thf junwLctvn of tb« 
Court cf Wards attaching jot when one* that jnrit 
diotkn has attached, ail thf property of tJx warf 
come* coder the control and management ct the Court- 
Mahomed ZaXot-r Ah khan r Xutfa Kerr It 
iloord, I A, 4~$ cewwdewd. DnnfTCT Sindh 
t SHooitirpax Knati 

[1. 1* IL, 8 Calc., 620 VI C R.R..2S5 


10 . I, ■ - i. — — Dirjfrali/icafto* 

to contract — Drug Eeg L1I of f ^03 . — On a conri 
dcrati m of the provisions of Regulation LI1 of JE03 
(the pnmnkms of regulstion X of 1703 are similar) 
it ni hold that the mere fact that the CotH of 
Vania baa tlaige of the estates of a female did not 
nrci-aaanly disqualify Imt from contracting debts. 
That Ilrgulsti *> must be cocutrued atrirtly tbe pro* 
i irion • requiring the Collector to report to tbe Hoard 
a female aa dirjualiflcd. and the *ub*<qurut procedure 
there- ei should be rtnctlj earned out aa not tner« 
mat Lora of form tmt necessary preliminaries before 
tbe female can be considered disqualified. From tbe 
alaeoce of tbe obacrrance of thr>«e provision* in tbe 
rate of E A and tbe conduct of tbe Government 
offciala representing the Court of Varda the custody 
of tbe Court of W ard* of her estates was held to bo of 
auch a character a* did not render her a disqualified 
female Incapable of contracting delta Tho caae 
hating been framed incorrectly St m under tbe 
cireamrtancei, rrraanded for trial by tbe Iligb Court 
under apecial direction*. JlmoMED ZANOOIl Alt 
Khan r Krrra Koocb 

[0 W R, P C 8 11 Moore b LA, 478 


11. — 27e»y 11*3 LI I of 

1803 — Incompeleucu of dianual fed proprietor’ to 
contract . — Under » 7 of Kegulatnn LII" of 1803 
lalduraj land* belonging to a disqualified proprietor 
may bo committed by the Government (on ita appear 
mg that tbia will be for St« interests and th »e of 
inch proprietor) to the charge of the Court of 11 arda j 
and thereupon the whole eatate and effect* real and 
personal of auch proprietor become vested In that 
Court Ao estate consisting of lalcbirai land* was 
duly placed under the management of the Conrt of 
Ward* the proprietress a Jlsbomedan being diiqua 
lified under the Regulation, This ward having then 
become a party to a mortgage of auch lands to secure 
repayment of money advanced to her it wa« held that 
*he neither bound herself nor charged the estate 
This csso distinguished from Mohvtnmvd Zahoor Ah 
khan v Suita Koer 11 Moore a I A 4"Si where 
tbe proprietress no intention to treat her as disquali 
ted having been shown was adjudged capable of con 
trading though tbe Court of Wards was in posses- 
sion of her estate On the facts of this case it was 
also held that although the Conrt had given to this 
ward an authority under certain limitations of which 
the plaintiff had notice to borrow money for a special 
purpose there had not been such a holding out to tbe 
world of her competency as would have induced any 


COURT or YrARDS-eW.s.rd 

reawnal le pfTW*n to rifw that the Lad power to 
male the contract en which thu *nit was brought. 
Hirsnunva r Mascha Him 

[L X* IL, 6 AIL 143 LR 0I.A^183 
I3C L.H, 233 

12.. limy S*3 nr 

of /*X>J i S~—lhrjui!tfleii proprietor — t ecentty 
of fotloi'iag procedure prtl ffii nary to tal my tit at a 
under (Is Court of Tl ard* — -The q rocedurc pro. 
scrilcd by Krgulslhn I II of 1*031 v irsqoalify 
ing j rq-rirtoT* and taking their estate* mnler Ihj 
C mrt of W anls must be strictly followed In onler 
tint the disabilities incident to the statu* of a disiua 
bfled pr< prictnr may rosuc J/oAsinmad Zahoor Alt 
Ahau v rutta kotr 11 Moore a J A 4"S rrferrtd 
tn. It it Snrumicnt tbrrefire npirt one seeVing to 
dispute an adpti-m on the ground that the person 
mablng it was a * disqualified proprietor In sbiw 
that all the procedure necessary 1* msie such per»m % 
disquabflnl proprietor was earned out acconting 6> 
law Iguat I eiup fiison v I uti Jas Krnwan 
P.L H-, 23 All., 204 

„13 rerton > —Tli* 

Court of Wants U not a arul litter* of 

administration cannot under the law be granted to It. 
OA'tJziiA% Ko*u r CoLAnoTon or Patwa 

(I I*. It, 25 Calc 70S 

14 Ortiflcato of ndmfniatra 

tton— Jet XL of J85S — Tbo C. nrt of V. arf* i, 
n>t prevented by Act XL of 1859 from taking an 
infant and hla citato under It* protection by reason of 
a- certificate of administration to tbo estate having 
been granted by the Civil Court. Iho Court of 
Wards has a right to aisutno charge of the estate 
although originally it may have refrained from 
acting Maohostoah Bjpon c Cojoactob or 

JlmvaroBE 

PLR Sup VoL 100 3 W IL, 82 

IB Act XX, of 1858 b 7—- T tr - 

aon —The Court of Varda Is not a person ’ within 
tbe meaning of » 7 Act XL of 1858 and is not 
entitled to administer to an citato by vlrtuo of a 
will or deed executed by a private person RoWannw 
jEnuir r Coixrctob or Ipukbak 

p4 W R. 205 

18 Act XI, of 1858 B 

Ot«jrdianiAip of minor proprtelon —Under s, 14. 
Act XI of 18u8 an estate ceases to be subierl 
to tho juriidiction of the Court of Wards when 
any of the co proprietor* attain majority j hm the 
Judge may on the representation of the Collector 
direct him to retain charge of tho persons and sharp 
of tie still disqualified proprietors during the eon* 
tlauanca of their disqualification or until inch tim 
as It is otherwise ordered BtmsnooNiaSi n Efn ,’ 
v GnotAM H OSSEIN CnoWDUBT ^ 

[W R. 1804 Mia 2 

17 Release of property f rnm 

superintendence of Collector— Morti re , 
Provmcea Land Sevenue Acta XI k 0 r 
as 104 JOS and VIII of 1879 a SO-lHaL a uiL 
proprietor— M a female propnetor bronght «V, ! 
to recover poaseaaton of. certain land* which were hi 


K 1650 ) 


DIGEST OF CASES 


( 18C0 ) 


COURT OP WARDS-eont.flB.tI 
fbe hands of the Collector as manager of tbs Court 
of Wards on the allegation that she had placed the 
property in the hands of the Court some years prevr 
ouslyi because she was not at that time in a position 
to manage it herself but that she was now capable 
of mana ging it and desired to get it bach The suit 

was dismissed and the plaintiff appealed on the 
ground infer altd that inasmuch as she was not 
a disqualified proprietor within the meaning of Aet 
AIX of 1873 i, North West Provinces Land I evenue 
Act) the Court of Wards had no jurisdiction to take 
the property and that its possession was merely 
tee result of an arrangement to which she was a con 
Beating party and which she now ileBired to termi 
nate Meld that with reference to the provisions of 
Act XIX of 1873 and Act VIII of 1879 (North West 
Provinces Land Revenue Acts) the suit as brought 
was not maintainable inasmuch as there was no evi 
dmec that the plaintiff had obtained the previouj 
sanction of the local Government to the release of the 
property from the superintendence of the Court of 
" ar ^ 3 as required by n 20 of the latter Act Meld 
also that the plaintiff could not be allowed in appeal 
entirely to change the nature of the grounds upon 
which ehc alleged herself to be entitled to claim 
relief and that hence she could not now raise the 
plea that the Court of Vr arils in taking the property 
under its management had acted without jurisdic 
‘ton The expression “local Government m 
es lot and 105 of Act XIX of 1873 end s 20 
of Act 1 III of 1873 means the Lieutenant Governor 
o* the North Western Provinces MXBCMi. Bibi e 
CoLLBCioa or Dams. 1. 1, R. 7 AIL 087 
16 Bong Act TV of 1870- 

Z>eatK of mnor — RijAf of suit — Meld with 
reference ns will to a. 79 Bengal Aet IV of 1870 
»s to the justice and equity of the case that the 
Power of the Court of Wards to represent the e stats 
«r bring n emt on behalf of a minor does not cease 
With tho death of tho minor bOOMUKotn. Koobb 

* Coukt OP WAHD3 17 W R 6Q0 

IB - — ■ - - ■ Afinor — Irrepu~ 

tar procidurt — Ou 27th July 187l a disqualified 
proprietor B signed a duly attested document 
declaring he hal adopted a boy by name J) the 
neat heir 11 signing a declaration of his approval of 
tho adoption Before sanction of tho Lieutenant 
Governor could ho obtained under Bengal Act IV of 
18~0 s 74 B died and the sanction was subsequently 
Tcfoscd on tho ground of B s death- On applies 
turn made under Art XXVXI of I860 the Judge 
on 28th March 187 * found tho adoption good 
and appointed ono P to bo guardian uf the minor JD 
and directed the estate to be placed under the manage- 
ment t f the Court of ards if a judgment-creditor 
of 7 * fading to execute Ins decree against the 
.state of IS brcmtlit a suit to have It declared that 
B a* hetr had inherited all B * property and that 

* e 3f was entitled to Imre that property attached 
and « id in satisfaction ti Ms decree The only Je- 
» si Unt * ro A J[ manager nn Icr tlio Court of 
" an l J Tic ‘-uV'Tduiate J u \ge cave plaintiff 
» ' <T»e lwl ring tlvat fJ was not the legally adopted 
acn of IS This was aj ptalcd fruiu. Ihhi that the 


COURT OP WARDS -concluded 
J udge had no power to make any such order as that 
of the 28th March 1872 in regard to the Court of 
Words What he had power to do under Act XL uf 
1858 e 12 was to direct the Collector to take charge 
of the estate and It would then have become the 
duty of the Collector to appoint a manager ucil a 
guardian in the same manner etc as if the minor's 
property and person were subject to the Court of 
Wards Held that the minor s interests wore not 
properly represented before the Subordinate Jud-c 
whose decree therefore could not stand Boas to &®.ct 
the minor and that the minor must he made a party 
Strictly in the manner prescribed by Bengal Aet IV 
of 1870, B 69 AbdoOl Hie r Mrmajs&r 
Sihoh 23 W R* 348 


20 — B 76 —Salt for arrears of rent— 

Fouer of Collector — Tenure created under Court 
of Ward t — Preciously existin'} tenure — The pro- 
visions of b. 75 of Bengal Act IV of 1870 apply only 
to tenures created by the Collector during the finw 
the estate hai been in the hands of the Court of \V»Mf 
and not to tenure* created previously A Collector 
therefore has no power to sell for arrears of rent * 
tenure created before he took charge of tho estati 
without previously obtaining a decree for such arrears 
ja the regular way Collegxob or Ciiirrsoovar 
Kali Bibi 16 B. I*. R, 343 24V7 R 140 
Upholding on appeal under Lettcre Patent tho 
decision of MABKBT J differing from Jrrrrrs J-»‘ a 
Kola Bibee c CouBCtoa or CnrrxaooN® 

[20 W IL, 3B3 

COURT OP WARDS ACT (BENGAL 
ACT IX OP 1870) 

. 8 20 and bs 61-65— Sut"—- 

Application for execution by Collector ms behalf 
ofieord ichen manayer of If ardfs estate has been 
appoint fd —The word suit as used in ss Cl to 65 
of Bengal Act IX of 1879 i« not limited to what 
fa usually called a regular suit but cover* 
miscellaneous proceeding* in a suit sach as on 
application for execution of a d crcc in which tho 
ward for the first tune seek, to have the carnap 
of litigation instituted by his predecessor in title. 
When It appeared that a manager of a 
property had been appointed by the Court of Want. 
Under the provisions of • 20 of Bengal Act I v or 
1879 and during the absence of »ueh manager on 
leave an application was made on behalf of the minor 
by the Collector of the district for execution of a 
decree— Reid that the o*5eo of manner did n t be- 
come vacant because the manager obtained leave anu 
that it It were not vacant, a. 81 cl [the Act did nrt 
enable the Collector to sppc*r on behalf of the minor 
liuoottwnuo Aaiuec Vrn 
Itor Cbowdhky LXi-R. 18 Calc n 601 


1.65 


1 Fftet of da m preferred 

, behalf of a miner ly he manayer « tho* »» 



< 1*1 ) 


niaisT or c'A s n> 


( vn > 


COURT OF WABDB AUT fBEHQAL 
ACT IX OF 1870) —cmclnird 
tanef on cf tit Comrt of V arts — An crkr which 
»ti rtsnrw 1 » m\-vnty U t>rt \ u»J ng ujv*i * 

jxnxm whose <rtate u onJ r the managerm-nt rf tie 
l. -nrt ct %4ani*. »f Of wwdiTp va whuh » * »' 
{ct.«jkO *u not ln*t«tet<d tv the ra*»-rT with tljf 
sincti fj t! lb* C.ort < ! \\ n\5«. cf t)« 1* K**l» 

*> tjct to wbcffl the 0*rt <f u ard* diletf*,cj it* 
avtlsslty to print inch wsarthtt J lie CnAJEVEA 
II cremes r L.Ar«T fct*o» 

[L L. It, 87 Cain, 212 
4GWN,4M 

2, ■ Ettpal let Ill of I&sl 

$ 7—£ni t cm Mat/ cf word If manager withcut 
tanction cf /*« Court of If a rdi fffect of— Sanction 
after appeal TftH cf — In the elwore vt »«M 
order by the Court of \\ ard* a-U>orttlT>. tlx bun* 
ing of ■ *ait,a*Uit InVllaicd l ij n taw * ;n on behalf 
\A % wut V* •!•*»•! im-t„ K wJA w w Vra> 
la the Court of the Firrt fcnbordlnate Jnd^e of Dacca 
on Vxlalf <1 n ward by hi* manager wllhnut the 
erder h oorti-n of the Court < f Ward* end proeentj 
ii Judgment srith-rut any **eli order c-r aeartton 
The *«tt area partially d(fff»d| end the manager 
appealed ti the Distne-t Judge for tliat portion of 
the risen which had been diiimufd by the Coart of 
first Instance At the hearing of the apivnl an 
application was Dh»! on behalf of the appellant sc 
ewmpanied by a Irttcr giilng *411011011 to the Initltu 
tion of the *uit, the annul and other proceedings 
connected therewith, with retrospective effect from 
the date of it* Invitation. The Jad»,e dutnlucd the 
suit The plaintiff appealed to the High Court. 
Held having regard to a CS of the Court cf Marti* 
Act, 1679 a* amended by a 7 of Bengal Art III of 
1831 the lower Appellate Coart wm right In dU- 
missing the suit Held aim that the sanction given 
after appeal dll not have a retrospective effect, 
Disrsa Cinry»Ea Hot t Couu MotfienA. 
DiKtsa CircjTDEn For r Faumhuuvuessa Ilian 
Disesh Cntnaora ltot r bisai KAtrr Ocnoo 
EADalTA L L.IL, 16 Calc., 60 

8 Suit rejected when filed on 

leholf cf a minor tender ti t Court of Wards with 
cut eancUrm of that authority to proceed with it 
M here under a to of the Bengal Court of Ward* 
Act '(IK of 1879) the manager of an estate author 
laid the plaintiff »n order to save limitation to Inrti 
tuto a salt on bclialf of the Court of Ward*, which 
refused afterwards to sanction the proceeding with 
the suit — Held that the Judge nghtly ordered that 
the suit be rejected as local shle uuder tho above 
•ectwn of being pmteuted Biseswail HOT v 
Sfloaui fciKAE Hawjji Eor 

ri.X.31. 17 Calc 688 
L R 17 I, A G 


COURT FEES 

See Cases undeh Conni Fees Acts 
See Cases csdeb Vaidaxiojc ot 3 ext 


COURT 

_ - - — Dismlstal of unit for non pny- 
pjeat or— 

3,cl tj JrwfxTA— JrMvm trr Fstu 
tiintr Poi»r» 4 D<n, A. C. 110 
IL 1*. Ih, 0 Calc^ 103 
LI* 11*13 AIL 4J 

Order for Tower to tnftlto— 

Sec 1 Atrra ^rir— ?rm. 

[L L It* 15 Rom., 77 

— Tnymontof— 

See Case* rvnts 1 isinTiM Act 1^" 
*. 4 L L. IL, 13 AIL 305 

See [ arrsn Ertr-trmu. 

fL L. n*l Bom* 75 
LLH 8 Mad. 214 
IL.IL.U Calc* 735 
L I* R* 18 Bom* 404 
See TArnn Brrr— Srrr» 

£ 1*. It* 1 Bom. 7 
1 AH* 230 600 
LLll 20 Bom., 603 
L I* II* 17 All* 620 
LL.1L.18 AIL, 200 

_ Qa»atlon as to suflleioncy of— 

fc» ArmUTB COCBT— OWECriOHl TAKE’f 
ro* Visst Tmt os ArrExa— ferrciiL 
Cases— > u-catioi or fcrrr 

fl Bom* 02 
14 W R* 100 
22 W n. 433 
LL.1L 10 All 100 
Sre Deceee— Torn or Dechee— OEVEU tr. 
Cues LL.IL, 18 Mad. 415 

w Bocovory of by Qovornment 

Ere ATTAcmiEsrr— SrojECTS or Attach 
MEJ fT— PECEBES, 

[I L.H 20 Oala U1 

See Tatteb Scrr— Bum 

[2 ILL IL, Ap 22 
L L.1L, 0 AIL 04 
L L. IL 18 AIL 410 
LL.IL 20 Calc. Ill 
Remission of- 
fice Practice — C rvit Cases— Cotot Pees 
CLL.IL 20 Calc. 134. 
3 O W K 62 
See raAoxiCE— Cmi Cabps— Lettees 
or AoxniiiSTBATioir 

ILL B. 20 Calc 070 


1 " ■ Act XXV 1 of 1867 —Practice— 

filing petition* — 1 etiti 11* of appeal nu„ht be filed 
on eeveml stamps sudieieut to make up the full 
amount required by law oven though tho petition 
scan written on one paper Tints ee Oacnn Lyaua 
cncsPUTrr t Tahasath Ooouo 12 W It. 440 
©ATTO Am V bADTB 1X03313 10 W It,, 153 

2> - rr Z : Mode of making 

'lamp of full lalue 


tip stamp duty— 0ase wl ere 0. 



( 1SG3 ) 


DIGEST OF CASES 


( 1804 ) 


COURT REES — •continued 
M amiable — When a stamp of the fall value „ 
available parties ought to use as small a number of 
stamps as they can Khajooboonissa v Rohto 
ookissa 18¥ E, 162 

® ~ 1 ■ - Plaint— Insujfici 

cut stamp — There la no illegality in the reception of 
a plaint engrossed on insufficient 6tamp paper if the 
full amount of the stamp duty lias been paid at 
the time Gobeoj Kntui CHOimnsr r Hakooeae 
I'aO 3 B L. R., Ap 72 11 W R, 637 

4. — — » - ~ Appeal presented 

before Act came into force hut returned for trreyu 
lanty —Where owing to an irregularity a petition of 
appeal was returned before the Stamp Act XT VI of 
1807 came into force and the appeal was not filed 
until after that Act came into force — Held that the 
appeal must be filed on a stamp of the amount pre- 
scribed by the new law Abachcn Det r Go lam 
Hossein Maioom 7 W R. 461 

See Fagav r CsTNDSB Kant Banebjee 

[7W R 452 


® ■ ■ Copy of decree and 

order for execution— Certificate of amount remaining 
due — Act TTVI of 18C7 required that copies of the 
dicree and of the order for execution should be 
stamped the certificate as to any sum remaining due 
under a decree required no stamp Venkata Scdia 
r Sivabamaepa 4 Mad. 331 


6 — Copies of doeu 

meats for purpose of appeal «i» criminal case — 
The exemption of the Government of India dated the 
10th Septcml or 18<0 cannot be extended to copies of 
the statement of evidence and grounds of conviction 
Tmona desirous of obtaining copies of such docu 
roents for the purpose of appeal must furnish 
stamped paper on which the copies are to be written 
Anonymous 6 Mad. Ap., 12 

“ Bch B cL0 art 10— .dpydieafione 

for copies of decree — Applications to the High 
Court for certified copies of the decree and judgment 
mvht be engrossed on a stamp of one anna under 
ci C. art 10 sch D of Act TXt I of 1867 In tiik 
WAITER OE TUB PETITION OP TCBIP BIBWA3 

CIWR, 465 

^ JJannana admit 

t nq eat faction of decree— Petition — \tin iusti 
tutmg a suit on a bond for R32 with Interest the 
f laintdT filed a rannama stating satisfaction of lus 
claim B n<l withdraw mg the suit Held the nuinama 
w*» rather of the nature of a petition than of an 
»"remcnt i ctcitxytrt Sinus c Gtri«Esn Mcetecl. 
Manick Cdcvden Rot r Lauhox Sncnca 

[8W R 214 

, — Petit on setting 

J>rt \ terms of parol agreement— A document In the 
•( ape ot» petition to a court art ting forth *n ammpe- 
\>rtwr« the rartle, in . ra ,t may be 
evidence In support of a frwh amt 
V’ 1 "? lU ® »CT«cment recited in sucb petition 
although only .tamped as a petition | ( not appearing 


COURT FEES — continued 

that the agreement recited was made m writing 

Rakdeax t Dboodet Jjiapniun Lib 

[317 W„ 14 

CL 11. 

See Cases usd be Vautattow ov Spit 

L Petition of special 

appeal to High Court appellate side — Petitions of 
special appeal to the High Court at Bombay on its 
appellate side had to be stamped according to the 
scale contained m cl 11 of sch. B of Act TXVI of 
1867 Ex bantu Desai Kaltanbai Rakitmatbax 
[4 Bool, A C US 
2. ■ - ■ ~ Notice of cross 

appeal — Though a notice of a cross-appeal may bs 
lodged with the Registrar of the H%h Court previ- 
ously the objection itself had under s 848 Act V Ilf 
of 1859 to be taken at the hearing of the appeal and 
to bear the stamp required by s. 6, Act TO I of 1867 
Lttlbet Swoh e An Reza 8 W K. S22 

lUsnoiiP.vEE Domes v CnovrpintT Jnntojor 
Mbixick O W R., 3C8 

Abbool Ggtwee c Corn Month Debia 

[£>W R 375 

3 — jVbfic* of objgc 

tions ly respondent —When the appeal of an apprl 
lant was against the whole of the deem in of the 
lower Court and upon the full value of the original 
suit no additional stamp duty was required in re- 
spect of the respondent a object 11a under » 3-iS Act 
\1U of 1859 Arrest) Monrw Chaitbbjeb c 
Smo Ram Mozooupab 8 W R , 124 

-art. 11 cl (c)-Objecl<on* 


ly respondent— rauper respondent — bote {•) tf* 

di u R Ait XXTI of 1517 
no reservation as to the stamp duty to be levied ou 
a petition of objection under » 348 Act > m <t 
2859 filed by a pauper respondent IUsnouovrn 
Dasseec Chowudbt JcioiojotMiWC^ 35a 

— The ob- 
ject of the note to art 11 sch. B of Act TXt 1 
of 1867 ws* to prerent appeals only where 
the question merely related to the amount of stamp 
to he impressed upon the plaint CoiAECTQN or 

SrxjnrT r Raxi rnsiiB Drrr _ _ . Q 

[7BLR I B 603 10 w ih, F au 
Contra, hllDnuBVDAX CmTCKEBBCTTr V R* 

X.B. 604 »ot. law n. 416 

Application under 

Art rilloflSSS * 230 ~A liod been 

a 1 . »«.«•« -< » ' v rr. w , h i A s 

bid obtained in a suit atramrt C nndv * f.j 
\I> of 1So9 A srp'Ied T 3 ® ^!L P 

recover the istid. H' ,d 

.reu’spws 

Ad X of /W 
»tlm under a. » 

Act T of 18-9 for the assistant of 
ejecting a rstyat was not a suit and thwef 



t ) 


ntotsi or ca«i 


( M ) 


vourt *4 

l^rasf C urf* crolJ IW1TP fueli prtnw r> 
g^atrd <m * stamp p»p<T f H f *aiue I 8 *nn»w 

r '“> s •“> W “‘'| S '£K C, S20 

S c. rmr Mount Vootiwri r K*** 
liiwin IX W R. 00 

8 — DgMnelf Be 

trnjl o* (/-Or / Procedure Code l* q * — 

II, Id U*t the draenpti «■( 1 tr-umml deliver, J 
to the Crort under »- 40 of tlie* Ct»le of C5*il I n- 
trdure l«w** was n tber a prlitl’n w* in »ptlio* 
tiro liable t> doty «itjln the mean n- ef the Ma»p 
Art. Cinmx.iL \mutlil r Bombat Haboda 
HKD CcXTZll. UOllA lUllWAT 

[6 Bom. A. C 101 

9 . .. . — — Compta / frt 

frrrrJ l) Vatnf for * jCff of Ce-itatWof Pro 
r J re lode Pft -A o*nnjLunt p t f itrul by % 
Muntif under i ITS < f tbe Criminal j f «■* loro t> Jo 
1ST nerd ot tLra^l rt dil ixt l«r the seal cf 
the Mvtistf* Court be «m stamped paper 1 f r 
hujiK tiu£ \ lino 0 Bom., Cr n 101 

COURT FEES ACT (VII OF 1870) 

See Cut* n«DM luriTion or Srrr 

L Copy or decree made under 

old stamp laws — 'VI err n decree Lid b -on pre- 
pared "bile the rid stamp law, were In operation 
and HC »rr« awarded io It as the value of the stamps 
fra copy there f the Ourt all aid a rrpy to he 
taken for IU by a party applying after Art \ I! of 
16,0 came into rperatiou. Is TIfE MATTER or 
HcRKnra SIiBioos HW R 107 

2 Practice — Pel I to* or appeal— 

dilating up stomp fee — There 1* no Illegality in 
tnaling up the stamp fee ilwvatlc In an a| peal by 
mean* of any number of stamps of smaller \aluos 
llrwd Au t Mdjr Hoeseik JflW H 163 
Taoakee Ciicek I,ATaBACncBprTTr r Taka 
hath Ooono 12 W It. 440 

nrxo MOSEB t Kbibto IvdsO fillAHA 

[17 W Jt 220 
But when a (lamp of the full valnc le available 
)*rties shruld ow as small a number of stamps SI 
possible KliAjooaoosisgA p ronn/ooainaA 

[lew It 162 


COURT FEES ACT (VH OF lQ7£>’ 

-e»i( nerd 

n — — ■ — Offett o* «» to anrani ef 

Court//* on p*t I on tf eppeil—Decmon of 
fyj-iay effetr— Jpprllali Court J o*+f of —Art 
rljrrtiwi taken on behalf of mpeilmte at tl# 
lawHng of an appeal M to the amront cf the C crl 
fee »tamp a ft led to U e i>rtltl n ef ajpeal to the 
Rich tr«rt rann t le* mtrrtalnol the drelstn 
t{ tl erflerrrei that JviSnt 1<e ng final unlea* referred 
t- the Chief Jo* ice Ba’« 0 A l At r ItAM 

[L E. It. 2OMiuL,O03 

3. — ■ - ■ - and • 7, cl 0—** I <>!«« 

— *<«if to trt ojKfe alfti ktoftt on lit nJ — Tlie tnraa 
Inc of eh P a- 7 of the Court 1 cc« Art \ II rf 
IS 0 it, tliat a prran aulng tn art aside an a tarh 
nimt r-n 1»n I *hill In no rase be railed op-ei ti pay a 
bi.hrr fee than ho wrol 1 liare to pay If lie « rs 
auing f -r po*»r««lin rf lho larnl tCrordinplr In a 
tllng asU" a aummary attachment, 
no Irr U misty Art I cf 1 P<*j plafetl by ti* 
C llcrtor in hnl hr 1*1 on a arttlemmt fra ps-rld 
I rarpnlin^ thirty ymr» the value wav h 11 t U 
flre tlmea tl e asseasmmt and tl e a'amp doty r*' 
eulatof upon It Irrespective of the actual niarlrt 
value or the am tint for which the land waa attached. 
CoLLtCTOB or Tiiava t Pauaeii A t JIouah/i 

[L E It. 1 Bom. 353 

Mliere there las brsti 
no deriaum by the tilling officer under a. 6 It 1* c 
to the rr»jv>ndent to ralK the objcctl 41 m appeal at 

the hearing Kabtcbi Curm r IlErcrr Cottar 
toh llELUttr I Jj. R. 21 Mai 200 

and a 12-ruali, of 
tax \nj officer* decision at to Covrlfee—^Jtnal 
Jleantnf of —Duly tf Court Feet Act effetr — TU 

final' in a 6 of the Court Pe<a Art La* th» 


1 — 8 6— Court fee on memoranduM 

of appeal — Ftnahty of taxing officer e decision— 
Mtetake — C vil Procedure Code Amendment Act 
(l I of X892J t 3 — Where an appellant whose 
memorandum of appeal liad been declared by the 
taxing officer of the Court to be insufficiently atatape 1 
applied for relief under a 3 of Act No V 1 of 1802 
and it was found that the report of the taxing 
rfficer was erroneous and that the correct stamp lad 
as a matter of fact been put on the memorandum of 
appeal —Held that the appellant was entitle! to 
the relief sought notwithstanding the provisions 
<ft 5 of the Court Fees Act VII of 1870 Badri 
Pbasadc KcjrDAir Lad i x, R 16 All 117 


l* thitigh It 1 * apj l Mlo* 
'1 It L» 


wonl *■ 

satne meaning a w - 

di/Teroit subjett The coses In which it Las 
held that n itwlthstandlng the Use of tils „, f i 
In a 1 an appeal Iks from a dcelsi n u tj tj 
category In which the relief aought ly a rl« t w 
or appillant falls d> not mean that dec! vmt wti,? 
the scctl n declares to bo final are ceverth I “ 
appealal le but that the question tif catet ry 
a question relating to valuation and llnrt, 
is not d dared by the section to be float t , 
. 6 and a. 12 final 1. u ,«l In It, ,"*? L 1 } 
sense of unappealable A dceiuon un Irr < 

Act Is not open to appeal, revlai u or review * i, 
final for all purposes and 110 to an* lave / * 
provided or suegtsted by the I rtd.ki,.,. * 1 
questioning It The officer monti me, l U , l 2 * * r 
F«. Act I. cot bourn! fa 3.U. £ '" U 
to the Stamp required under tlie Act or ** 

Itat 1 .™ out .XinU, 1 '!" 1 "' 

doiuments which the Act requires t J* 
lieforu pres ntatwu Balkaiiak . V*’"P f 

I X. n is aiTVS 

* 0 

See imour Cotr*r-Fv,a„. 
rowBm iw VASions r../^ 71 * 4* 

Cisni— A pppal I L R 15 



{ 1867 ) 


Biorst or CASES 


( 1 £ C3 ) 


COURT PEES ACT (VII OP 1870) 

— continued 

See ATEEtnATE Couet — Rejection ob 
ADMISSION or Evidence admitted ob 
DEJECTED BT CoUET BE10W— UK 
■UMND b laAU _ „ 

*• Cim PB0 ^™ 

ILK 22 Mad. 494 
S« UBIUOT Acy » B la A1Li 67 

j Applications not required 

to be in icrt<i»ff —Applications to the Court not 
required by the Cml Procedure Code to bi m wntmg 
do not fall within the Oth sertion oftheConrt Fees 
Act. The term ‘application inech II of the Court 
lees Act when read with b C mn«t bo_con^rned 
to in can an application in writing Tstley i 

ADMINISTEATOE Qehebaa or Bbnoal^ ^ ^ 

2 Ael XL of 1853 r 3- 

Cerlificate of guardianship— Tenod from echu 

authority of guardian dates— 8 6 of ^he Cod 
P ew Act <\ 11 of 1S70) which says that i cnh™ 
under Act XL of 18„8 (among other document*) 
shall not bo filed exhibited, or recorded in any 
Court of justice or recened or furnished by any 
public officer unless a certain fea be paid means that 
such certificate cannot come intoexistence 
person who has tho permission of the Court to obtain 
it deposits the requisite amount of stamp uuty 
B4a 

3 — — Court fee on set off — In a 

amt to recover a sum of money due as wages the 
plaintiff alleging that the defendant had engaged 
him to sell cloth on his account at a monthly salary 
the defendant claimed a set-off as the pneo of doth 
which he alleged the plaintiff had sold on his account 
on commission. Held that the Court fee fnyMe oa 
the claim for set off was tho same as for a plains »n 
* »l A»» Zl*. r g AU , 30B 

A - Written statement — Set off 

— C«n( Procedure Code (Act XlVof 1883f s. Ill 
and 216 — A written statement containing a claim or 
set-off Is chargeable with the Court fee ’'hi eh would 
he payable on a plaint of that nature BaI Snsi 

MAUBAJBAIf tlAEOTAtt KAEdOViV 

[ILK 13 Bom 6 id 

- a.7 

See Arrm TO Fnrrr Cor^cn.— Cases r» 
lenten Appeal tits on i-or— V axcatio v 
or Appeal 18 -W IL 31 

els 1 and 2 and b 11 — 

Pelt for comp* tufies/or «»* a»docr«p/if»os —‘The 
jHlntlff surd by rlrtne of a d cd of eonditi mal sale 
wl tel 1 11 ten f reel sc 1 f >r am ng cthe r thm"* 
<cwpensati"n la the nature of rent for the 


COURT FEES ACT (VII OF 1870 > 

— continued 

and occupation of a house from the date of suit to 
the date on which possession of the house should b 
delivered to them the defendants Laving purchased 
the house subsequently to the conditional sal le _but 
before the foreclosure Held per Spaniie,/ T 
cL 2 a 7 of the Court Fees Act did not apply to 
the claim nor was it one for money within the mean 
mg of cl 1 of that section but one for which 
* 21 of that Act provided. Ter OlXVTBtD Jv-Th« 
Court fees were leviable in respect of the claim with 
reference to cl 1 s 7 and « II of the Court Fees 
itt CHEW La V Enura Cngro^ 2 A1L _ 633 

<* * .<'> rS“',.^r A 


1. ■ cl * ICJ— ««» 

elaratory decree— Consequential relief —In » 
for a declaratory decree to set aside a summary ora 
under Act VIII of 1859 s 2 1C when tho pUmhff 
asked also for an order confirming possession alter ac- 
claration of title it wsb held 

relief was sought and that tho stamp fee lc 

the ad valorem fee prwenbed by th ■ 

Act BOnUHOOiaSSA Bujee V r, 18 

Kdatoon 


- Declaratory decree— Con 
t/tTO * ch II art 1' 


sequential relief — Suit toestaousn r»y»* ►“ “** 

decree the plaintiff asked that , ^tial 

protected from sale He Court fees were 

relief was claimed in the suit an not CIU J r 

therefore leviable under • 7 cl (*) » 0 BaM 

Kb. IL art 17 (u.) of Art *V^ 1L 720 
I'kasad V Sum DAI I * 

o • Declaratory '•'XT®?!. 

3J?*f -s£aa ifisre 

cause him to supply the Court of first 

the plaintiff from the decree of the cm 1Wi 

mstanco dismissing his suit th Jw * j Q r e- 

Court demand nl from the Pontiff “ appeal com 
spert of hu plsmt and »«>««*£ £ 
pntedonthcmarkrt valneof soeh ixumcntl 

haring only JW' J In respect of *“0*® /pr „ 
respectively relief 

fr^Vd* Held that the nM SoSStl 

CSaSKSSMsSrffiW.S 

c.. rt »«■ "•' i 


( »«« > 


lllGL5T 01 CASE*. 


( 1S*0 J 


COURT PEES ACT (VH OF 1070) 
—fMlI inued 

nH «->4rd bv til* 1-wrr ApprlUl* Crtirt firm 

th«tWti2 OhtoczJ* r IUui Di« 

1 p RR,2A1L.800 


4, — Sen / to 1 art a leort set 

e* He a*’ Utfif •?*«« Ud f* f»««* rfmsiuW- 

«.« t fur p sreisic ■ tf Ia*J and tJenoUttcm of 
It, 2 j nv , erected 1\trron — Deflarsfovj decree— 
Co>»qtr>(ui! ret.-/— Certain Miwn of a vtl 
lire »mJ in have a Irase of certain land. the joint 
train i Jed prvjvrty cf the co-shan-rs, *hieb tbe ether 
co-sharer* ha4 fTiiiob *ct Mi* and to hare the 
hctlbn-** erected on «ncb had by the Irasro* 6e 
» lubrd on tbe ground that «neb lease bid boon 
granted without tbnr ronatni. without which It could 
n * 1*« full v l«e granted. They valued tbe relief 
r-ti-bt at H10Q. Tbe value of tbe tnildmg* of 
which they r-ught drm litlm **< 1 13 000 l! rued 
> clai<mng inter a! I p«fwn cf certal i kod 
*nd to bare certain buddiog* craned thnvn by the 
defendant demc-lulicd. Held by Snuioirr llnoD- 
nnseT and Trarti. JJ with rctcrenc* to tbe tint 
anit that It vu ir.t tor a derkrat ry decree la which 
consequential r»li f prayed, anJ fell under a. 7 
art. i, eh (c) Court Van Art 1S“0 and nth rtlitf 
bong rained at IIJ00 Lad been pwpcrlv initlluled 
la tbe 11 nnaif* Court. Jooai Kliuonr TitaSrton 
[E E. E-, 4 AIL, 020 


Dnrottim CnaraeT r Jsaxdu 

[E L. IL, 4 All , 920 


C — — <S«if to tet aside mortyaqe 

—Speeifc Relief Aet (I of 1S~~ ) s 83-Smt for 
declaratory deme —C a father mortgaged certain 
land to D A purthaacd tbe Instrument of mortgage 
and ned C wboae father had died upon It and 
obtained a dime enforcing tbe mortgage O then 
mortgaged a nmirty of tbe land to tl and subse- 
ejuently aild tbe ame moiety to A. A nod 27 tor 
tbe cancellation of tbe Instrument of mortgage to 27 
Held that the auit waa in tbe nature of a aimpte 
declaratory suit Kacah Km* v Pabtax Bison 
[LL B. 0 AIL 331 


6 Suit to eel aside o trail 

deed and to recover trust-mouej — Appeal ly trustee 
— Duty payable on memorandum of appeal — A 
brought a auit agauitt 27 atruttee anlctlieta to act 
aside a trust dec 1 and to recover 112 ,0000 the 
amount of tbe trust* tn jney and valued his suit at 
Ro w 0000 A obtained a decree 27 appealed and 
aougbt to affix to hi* memorandum of appeal a ten 
rupee stamp ond r art 17 (cl 6) of *cb II of Act 
\ II of 1870 Held that the duty payable on tbe 
memorandum of appeal was tbe *ime a* that paid on 
theilamt in tbe *uit IfairosizD Niaiz t Maizai 
Mckadsai Uzwa BADanAn SlEnii. Saheda 

[I-1j It 10 Calc 380 


7 Suit for a declaration and 

injunction — fstamp — ContequenUal re It ef — Th e 
plaintiff eucd to obtain a d claratim that he waa 
entitled to tho exclusive management of certain 
dovasthan Immoveable and moveable property Hi* 
plaint vilncli bore a ten rupee stamp contained a 
payer for an inj unction The {subordinate Judge 


COURT rEES ACT (VII OF 1070) 

— rout »»*! 

rejected the pWntifT* claim on tlic gvonnd that ho 
had iv l paid tbe proper »Ump fee*. On appeal to 
the High Court, — Held that tbe plaint wa» insuffi 
riectly (tamped. Tbe Injunction rraywl for woulil 
b« cnnwvjUfTilial relief and ch 4 (e) of » 7 of llu. 
Court Fee* Act VI 1 of 1870 wa*. tliercfore appll 
cable Tbe appellant was aeemhngly required to 
date tn the memorandum of appeal at what amount 
be valued the relief aougbt In order that tbe fro 
might be computed. Raoucvattt OAsnin r Oasoa 
DH iB JJnirxJi E L. IL, 20 Bom. 00 

8 • A ppl cation to Kind up a 

parlnerehp under t 2C5 Confrucf Act — Sail for 
si o«vn«»l — An applicalimi to the Court to wind up 
a partnership made under a. £Cj of tho Contract Act 

IX of 1S72 U in tbe nature of a auit for an account 
and ib /aid be «Umped accordingly ARAD All 
1’bAduak r jAutaacscts Maiiomed 

[13 C X*. IL 100 

0 . . — Appeal — Contract Act 

$ 2oS — Tbe itamp doty payable on an appeal fr> in 
an enter made by a District Judge on an a( plication 
under a. 2G5 of Oie Contract Art (IX of 18,,) thauld 
be an ad valorem fee a* in a *uit for account* under 

a 7 el 4 (0 of lhB CjUrt FlM Vct vn of ls “° 

Jatali Jlamaeomi v Sat Seem Palam I Lit 

X Had 840 and LarSma* fall v Tam fall 

I 2L 27 6 Cale 821 appro\cd LADBBUAt r 
Bevicbasu XL.B,fl Bom , 143 

10 Suit for account o~~SlamP 

—Plaint— Contract Aet (IX of JS~2J , 26,— 
Tbe itamp duty payable on an application to tho 
Diatnct Court under * 20o of tho Cuniract Act (IX 
of 1872) for an accouut and winding up of purtiicr 
•hip ahonld bo an ad valorem fee ini lor » 7 el 4 (f) 
of the Court Fee* Aet (VII of 1870) IlnoottAt v 
roFiTOBAi LL E. 7 Bom 125 

E - — n 7 cl 5 — Subordinate tenure 

holder — Aeeeitmcnl of Court fee in euitfnr potset 
non of a fractional part of s* estate — The awes 
meat of tho Cuurt-fec \u a autt by a «v\bo dmato 
tenure hoi ler to recover possession of a diimlto i irtinn 
of an entire estate jaying a permanently uttlid 
annual rei enuc to Government *b ml 1 be made utwlor 
the fint part of »ub division (a) cl 6 of e 7 of tlio 
Court Fees Art ffunmuL ff03SBiN v SfAnoMso 
Beza Z E IL, 8 Calc 102 10CLB 385 

2 Stamp — Construction and 

applicability of the pronto — f a! nation of suits for 
land tn a tolukhdarx villaye — Tahrichdads Jtimma 
— Remission — per WsST and NAIUBIUI JJ — . 
Tbe proviso to art 5 of « 7 of the Court Tets Act 
[V II of 1870) waa clearly intended to provide a 
standard of valuation in tbe Bombay Presidency 
not only for tbe comparatively rare case of land 
forming part bnt not a definite share of an. estate 

I paying revenue to Government but for all cases of 
amt* for land The theory being that all land is 
primarily liable to be rated or taxed for tbe public 
revenue any sum not levied according to tbe ap 
praisement made in order to allow tho proper amount 
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COURT FEES ACT (VII OF WO) 

— continued 

of the land tax may he regarded as a remission In 
the case of a talukhdan Milage the proprietor of 
which had tinder a settlement with Government fcr 
a period of twenty two years agreed to pay a fixed 
annual jumma or lamp assessment instead of the full 
rnrvcy assessment for the whole village Meld by 
a majority of the Full Bench that the difference in 
amount between the jnmma and the full sun ey assess- 
ment was a remission and therefore a suit for pcs 
session of lands in this village was to be valued 
according to cl 3 of the proviso to art 6 of s 7 of 
the Court Fees Act (VII of 1870) Per Bibdwood 
J — The remission contemplated by cl (3) of the 
proviso u an express remission and not a mere 
difference in amount between the actual assessment 
payable by a talukhdor and the survey assessment 
The three clauses of the proviso seem to apply only 
to lands Which have been subjected to a survey 
settlement as ordinarily understood and legally pro- 
vided for In the Bombay Presidency the first clause 
being applicable to lands settled frr a peri d net 
exceeding thirty years the Bccond to lands settled for 
a longer period or permanently and the third to mam 
lands on which the whole or a part of the survey 
assessment has been expressly remitted. Thctalukh 
dars are not inamdar* They are land holders 

liable to pay a land tax but not under a survey 
settlement such as is applicable to lands for which 
provision seems to have been specially made in the 
proviso to art 6 of a 7 of the Court Fees Act No 
part of the proviso therefore applies to a suit for 
the possession of lands in a talukhdan village Such 
a suit should be valued according to cl (rf) of art 6 
of s 7 of the Court Fees Act At a Chela t 
Ogbad Bum Tdakeksi IL.E U Bom. 641 
BAVAU MpBAHJI r PUMIABHAI HAyirBIIAI 

IL X* R. 11 Bom 650 note 

"T" : : Paramba tn Malabar— 

» a/uation of suit for —On its appearing that a 
paramba in Malabar is not subject to land tax but 
that a tax is levied on trees of certain kinds which 
111 *7 V rt ' w on it, — Me/d that a paramba mnsfc be re 
garded fov the purposes of the Court 1 eea Act as a 
garden or as land which pays no revenue according 
to the circumstances of each ease AcdathOdak 
afoini'e c PrttAMBaTir Vasullt 

[L L R 12 Mach, SOI 
"... ® 7 , c l* D-i'Ktf to restore attach 

d ? re S ode , 1859 * 246 ~ Astamp 
01 tuu is sufficient for the plaint or memorandnm of 
9 ,ult brcuRht nntier * 216 of Act X III of 
[ pst re *n attachment upon a house which 
has been removed at the instance of an mtervement 
*7. r tb * fc section A person wh se p opertv was 
Sf"** 1 M ' sa n t compelled to resort in the firet in 
nance to an application under s 216 of the late Civil 

c ““ ( . A f* V 11 " 1S - S > ™ 

t » v® to prev f nt from ccmmcncing his litiga 
ji, “X‘ fwtular «uit If such were his pleasSe 
would MM .V* l \* Coul * -Act (VI I of 38-0) 

»ert«n uS it,? 1 ?.' ril » Tllf lAngaaso of that 
' * “ suit* to *ct aside any special 
i land. It is large cu ugh to , 


COURT FEES ACT (VTI OF 1870) 

— continued 

include suits brought m pnrsnanee of the permission 
given by s 246 of Act Till of 1869 to set aside 
attachments on land, as well as other suits for that pur 
pose brought independently of that section The term 
land in cl 8 s 7 of the Court Fees Act does not 
include a house Quart — Whether that clause in 
eludes all suits to set aside attachments upon land rr 
»1! such suits except where the result of setting aside 
the attachment would be to alter or set aside a sum 
mary decision or order of any Civil Court not fttab 
lished by Letter* Patent or of Revenue Court. Data 
Chaio> Aim Cuaxd r Hem Ciiato Duaeam Cjiavd 
[I I. B , 4 Bom 516 

1- “ a 7, cl 0 — Suit against a mart 

gagee for the recover y of a portion of property 
mortgaged — In cases in which it is competent to 
the mortgagor to sne to recover a portion of the 
mortgaged property the debt must bo regarded as 
distributed over the whole property and as regard* 
the portion of the property sued for the principal 
money expressed to be secured must betaken to be 
the proportionate amount of the debt for which such 
portion of the property is liable. Bai.kbishj»A r 
A AOVEK AS LB R. ( 6 Bom , 334 

2- — ■ - • - — , Redemption euit — Separate 
memorandum <tf appeal presented by each of ttco 
appellants Proper fees chargeable on — A decree 
having been given by the lower Courts In a redemp- 
tion suit directing that the mortgaged property 
should be redeemable on payment of the amonnt 
expressed to be secured by the mortgage deed vij 
R1 162 154 to the defendants —ns R5G8 9 8 to 
the defendant Umarkban and H6S4 6-8 to the 

| defendant Moro and two others —appeals were 
preferred to the High Court by Uwarlhan and M ro, 
each of them presenting a separate memorandum of 
appeal A question arrso as to what Conrt-f ra 
should be levied on them. On reference by t) e tax 
mg officer of the Court — Meld that the Cinrt fee* 
to be computed upon each memorandnm of appeal 
was nnder * 7 el 9 of the Court Fees Act VII of 
1870 to be according to the principal money express- 
ed to be secured by the deed of mortgage ri 
Rl 15 6 4. UxiABKHAirr Mahomed Khak 

£1 L. K., 10 Bom,, 41 

b, 10 

See Res Judicata— J udo wests ovPaK,t 
msAEr Ponrrs I Ii IL, 8 All. 282 

L ■ — C ml Procedure Code 18*7 

t 64 — Re^ecfso* of plaint - — S 64 of Act X of 
1877 which direct* that a plaint shall be rejected in 
certain cases, applies only to the initial stages of * 
suit before a plaint has been registered whereas UM 
application of ■ 10 of the Court I eea Act which 
directs that a suit shall be dismissed in a certain t**e, 
is not susceptible of restriction to any particular 
stags \aim> Kxbata Vauhyab e Strrrrs >Ata 
[LI. R 1 2 Mad. 308 

2. Mint seal of suit—C ml 

Procedure Code 1SS3 ee 64 66— Court Fere 
t 11 — The dismissal of • suit nnder* JO ora u 
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tOtmT FEES ACT (VH OF 1870) i 

— continued I 

rf thr Court Few* Art ha* the *araf effect u that 
pir-Tided bv a. tC <1 Yb* Cod* ia YU CL»* ct 
iiiS" { ft plaint ondfr a. W Jlai r 

Ooyixx* N»iu Ttvui L I< It-, 13 All-* 120 

3, — — So t i»r*ftu>rutly — 

Order/wpavwxwtcf c<M hauat t««rt fit I— Pater 
ef Court I rnlary, I <■< for pat, inf t — lh\d lh»l 

il !• evnujirt.'Bt to « Court »hif n La. m*de »n rrfff 
under *■ 10 tl ii, of Art \ It of 1A 0 f t the jwy 
«nrnt «f an addiu cal C «rt f r to enlarge nsbrr 
l*f re or aft«v it* tx J ir»tii>n, tl « tun# limited for the 
I'avruent ‘f *utb fee 2ti tdrt \ara a v 

bkeokorr 1 JU It*. 1“ Cate* 612 L.E*1~1 A* 1 
anj Jlkuqirandar 27ay/a T AkuAkreoJ / L*}1^}G 
-Born, M referred W CCCVXI Ht V AiCWUll 
I IL1»AD L L IL 10 AIL, 210 

4. - • ' Court fet — Proredure — ke 

rood appeal — appeal la hirer Affiliate Court If 
rerpoudeut it It gk Court tuiu^etraKu etamprj — 
K]tm it wa* diw» Trrrd la *wod»ppo*l la the High 
Court that the n^-tidrct, when appellant la (he low er 
Appellate Ourt La«l u"t j«llt ruff drtit Ourt tea 
n bit tan»T»nduin < f appeal l D ibftt Court, mil 
up to the date «f thf Leanng cf the apjwal ln lb* 
High Court, tlmmcL ttltM u\«ia bv dv w\ hvl tort 
m»d« gwd the d ficimcy St *u held Ihit the j-n^xr 
I* n-redore «u n t to di*ml»* the rvvp>«)drtH ■ appeal 
hi the lower Appellate C«irt under »- 1<J cf the Court 
1 re* Art hot to iUt the U*aln„ i f the deeree If any 
of the High Omit in favour f the rrtpxi lent until 
ru U time u the adiUU'rtial CuurMee due by Lira 
WvU U fftid, ^bULI!^ Fuan r Cbattsbihv 
Fbob - E I* IL, 20 AIL 302 

5 . — , — . - _ Order requiring additional 

Court Jet on cf 0 v» foiled tultequeut to deem — 
IJerrtf prepared , a a , to gite ef/eet to 
Order—Citl 1 rcreedore CcAt it 64 60 &H I — 
Court Fttt Art t, }2 and 29 , — A Jud„e ftftrt 
AiipuBg cf an appeal on the l»t Jfafeli 16M again 
h h it up and on lh e 2i»t March JB -3 «Lrcrted the 
• ppeltaatto pftJ/kiljtVmftl CourVfec* on hit tnano* 
land an) cf appeal On the 2nd SUy 18B3 the 
aj pellant paid tbinddltioual Court-fi-f* mn>r pruteit, 
and a deco-e ^,'xi then jneparod bearing date the 
lit Mart;!. J*S3 tut It referred to and carried into 
tflert the roiwqucnt order of the 21»t Alarcli And the 
2nd Mar jf er ManMOOD J that aa e-iou M the 
J ndge lad jf»»cd the decree of the l«t March 1883 
he e«*ed Vj )m*e Any power over It and waa not 
*012 priest (I* Introduce new matten net dealt with 
by lh jai^Vnent f that the order of the 21tt March 
and th e ^,/poaxt of the 2nd May whether right or 
Wrong wJ re not proceeding* to which effect could be 
preo la m the antecedent decree of the lat March 
lS83j ajJd that the decree w&a ultra xirat to that 
wt«t ,«-id waa therefore liable to correction In 
aeceud ,*L>peal under * 684 of the Civil Irecedure 
Code h*' p* wet* conferred by ** 64 (o) and (e) md 
65 retd F w, th * 682 of the Civil Procedure Code or 
by*. of the Lourt Fee* Act (VJI of 1870) read 
With t i4 O 1 ) of * 10 are Intended to be cicrclted 
before 1 1 110 of the c " e Bnd 001 »fter It ha* 

beta d,’l c fil ialiy eo fa* ft* the Court Is concerned 


COOTIT FEE3 ACT (VH OP 107dJ 

— ro«/iAacif 

The po»rf» coofrfrrd by a. 53 cf the Court Vera Act 
ramvrt be tiercUetl by an order pawed after U<c 
iVrinm cf th* rate to which the qurttloa cf llws 
pajmrnt of Court Tee* rcUtet anl frm aftmmln* 
that they tan he n ricrcfoeiL well an order though 
it imy be auhjrct to rich rule* a* to appeal if 
rrtUion a* the U* may piurldc cannct be glrm 
.fleet to by Wftilns Inwrthm* In ananteceilcut decree 
itr OuirtiLP J — TL»t the Court h»l power tv 
rule the order H did ln*rmach at tie collccttai ef 
Court fee* a a* no part cf a Judge' » function* In lift 
trial of a wit which coulJ be *»!J to have cra*«l with 
ita determination > and the provUVm* r.f th* Court 
Ft** Art fired no time will In which the pccftidVof* 
Jud,e could ncrcUo bU power of onlcrlng domcncnU 
to be alaiupcd and teruied, on (ho other hand, to 
tieitcmjUVe the nrrrlte of that powtf at any tlnuj 
*ab*cqurut to the reevipt filing or u»e of a document^ 
and t n make the validity of the ilyumcnt and Iho 
) roWifing* relative thereto dependent on the 
ihcnmmt being properly •tampo.L MaIumi r 
Utu Kiim 5 Ha* I E.1L, 7 AIL, 628 

L — B. 11—Ju/ereit aterumj aa defrra 

•a »u t tor money Jc»l^-The (hurt Fee* Art 
(No. b 11 cf 1870J a 11 la n't *ppU<-atl<j ti tntcrert 
amulng m»>n a decrer In a in It which I* neither f r 
mr*ne pn fit*, nor for immortal le property nor f r 
an arevunt but almply an action fir mmey lent, 
hwiUKABAV r A-rtiJi \ larrmiii 

[13 Bom, 227 


— Fxrralioa of part o/deerre 


—I oymeu t of full amount of Court Jt*t eo( weett 
•ary for #ac* part ert(nltom~ Conilru'iion of 
Art— Court ten let t J7 — Tlie | Ulntiff »u«l the 
defendant to m»vcr poiruhm of a Junto anil fi r 
tnrvTie profit* In the Mine lull he al*> claim* I 
ctrtaln accviunt lx ka and V cument* from tin defen 
dant In Ikying Conn feea ho t»‘ Imatid the mime 
fcllt* at 1(151 and raid on (hot am unt lie 
ilulmd a decree anl Iho amount of me*ne nnifll* 
awarded to 1 itn waa 1(3*13-13 3 The demo 
further directed that itwactabn of the li m»o about! 
bo given to 1 1m and that the bo'll* and d •cunienl* 
riiirald be handed ovre to U«i lie now apj lied { )r 
execution of that part of Uio decree which directed 
the delivery of the houio and of the acennnt book* 
and other ilxmmcnt* Ttw defendant oonten led tUt, 
ondiT * J1 of the Court J-cet Act (VII of 18 0) 
the plaintiff w»» not entitled to rxccutlm of any 
part of tl»« dicree until hfl \«.W tlw yropec Court 
ton on the mm awarded a* meinn profit* tie 
113 31313 3 lhld tluafc Iho plaintiff might oltaln 
executlm of tlat part of the decree which ordered 
delivery of tho hou*e and bonk* am! dmiment* 
will mil faylrg the fee* payablo on the amount 
award' 1 for me»ne profit* H ll and * 17 
tha Court Fet. Act (Vll of 1870) ought to be 
!Si y Ti ai T$’ hn ‘} lhi l aII K"»K8 of tlm foltrr 
jecHon which d al* with multifariou* «utt« tho*. 
that for tho purport at tho *iamp revenue m c h 
< S”* 1 l ” l" » Ol ilitdnrt lull, 

n £f , tothe i" ! . Terat t cmuhlnrf 

tlm lu »ppl,lD S mt Ia 
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DIGLST OP CASFb 


( 19/6 ) 


tOUItT FEES ACT (VII OF 1870) 

— continued 

gire ft harmonious construction to the Act as a whole 
the term suit in that section should be construed 
os confined to that part of the suit in question which 
related to mesne profits Fczciiand e Bai IcirnA 
[t Ii IL, 12 Bom., 08 
3 — ■ Suit for possession and 

metne profit — Code of Ctttl Procedure ( 1882) 
s 212 — Assessment of mesne profits — Dismissal of 
suit— Application for execution of decree — Where 
upon the application, of the decree holder the Court 
executing the decree lia9 assessed the amount of mesne 
profits but the necessary Court fees have not been 
deposited within tho timo fixed by the Court as 
provided by s 11 of the Court Fees Act (VII of 
1870) the suit that is the claim m respect of those 
mesne profits must be dismissed after such dismissal 
no application for execution of the decree for mesne 
profits can be entertained as no such decree is m 
existence The word suit in the last part of 
para. 2 of & 11 of the Court Fees Act does not mean 
the entire suit it means the claim in respect of the 
mesne profits Kbwal Kibiian Sinou e Sook 
haki LLR 24 Calc 173 

[1 C W N , 243 

b 12. 

See Appeal — Acts— Count Fees Act 
1870 lflWE 214 

[23 W B 298 
ILB.9 Bom 146 219 
L Ii IL a Calc 249 
I Li B., 14 Mad. 169 
See ArrEAL— D bceees 

[IL.IL HAIL 91 
See Appellate Co cut — Objections 
TAKEN POB PIB8T TIME ON APPEAL — 
Special Cases— Valuation op Suit 
[1 Bom. 82 
14 W R 106 
23 W R 433 
1.1* B, ID AIL 186 
See Cases under Appellate Court — 
Rejection ob Admission op Evidence 
admitted ob bejected by Cobet 
BELOW — tALUATION OP SUIT EEROS 
IN 

See Costs— Special Cases— Valuation 
op Suit 20 W IL, 200 

and s 28— Finality oj decision 

of Court on question of Court fee —The decision of 
the Court on a question of the Court fee payable on 
a ptamt or memorandum of appeal which is to be 
final as between tho parties to the suit must be a 
decision made between the parties on tho record and 
after they had an opportunity of being heard and 
mt a mere dicisnn based upon the report of a 
Mnnsarim heforo tho plaint or memorandum of 
ai real is filed and therefore before any parties are 
btf ro the Court Hence where ft Court of first 
instance held on the report of the Munsanm that a 
lUmt J resulted to It had been insufficiently stamped 
hot subsequently botl parties bang before the Court 
and arguments hating been heard decided that the 


COUET FEF9 ACT (VII OF 1870) 

— continued 

Court fee originally pud was sufficient it \rna teld 
that the latter decision was tho decision which was 
final as between the parties within tho mean in o£ 
s 13 of the Court Fees Act 18/0 AmjAD Mr f 
JlUHAiniAD ISEAIL X. I*. E> -0 AIL, It 

s 14 and Bch. I art S-Apphc* 

iion for review filed after time —Ac application lor 
a review of judgment having been made on the lhv 
day after the vacation after the ninetieth day 
the date of the judgment which it was so tight 
review it appeared that tho ninetieth day fell dun S 
the vacation when the nigh Court was closed tit 
that the full fee leviable on the memorandum « 
appeal must bo paid in the first instance but t 
the Court if satisfied that the delay war n t musw 
by tbe laches of the applicant might direct 
of one- half of such fee IN THE mattes i op 
Pbosunno Ghose ®C L » 

8 10 

See Pauper Sun- A ppear j 75 

Alteration *n form of * r «* 

o» appeal -Where plaintiff prayed for a » W“, 
into two equal shares of tho whok P ^ 

which she and the defendant were join y 
and the lower Court decreed to her joint an ^ 
divided possession of her half share ft . 
succeeded m the whole of her claim s» befort 
High Court in special appeal --Held “ lt 
separate possession by partition Is a form « 
the option of tho plaintiff tho Court was in J ^ 
bound to grant her request that tho dee 
re framed in such a manner as to award P««< « feC 
her in severalty without regard to any 
S 16 of i he Court Fees Act, refers to . « 
where a party 1 nir subs* antially a the 

claim is precluded from «- 0 asserting it f* {ce 
Appellate Court without pay L, g tb« 

Bissonath Chatted jee r hi tDHroVoNK 5II 

X— -8 17— Distinct 

tinet causes of action.— Held J '’m *. 17 

mg) that the words distinct satyect 
of Act t II of 1870 mean ^inct caws or a 
distinct Linds of relief Per formmg 

words mean every soparato matter duUoct I Dil 
a subject of the chum CnAiU^^F rA 1 All-. ® 53 

o Ctrtl Trcccifure 

(1852) s 9 (1877 tt 44 45)- 
suit— Distinct subjects —riatnt " 

„a * Will Ot ■5* : '“1“ Sr* 

property of his deeeascit titicle by tho ca»iec' flf 
a dew of gift of tho Immoveable ’# 
of the nephew Held per Stuabt CMS 
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COURT FEES ACT (VII OF 1870) 
— continued 

Stbaioht J that under *, 17 of the Court 
Pm Act 1670 the plaint and m cm random of appeal 
in the suit were chargeable with the aggregate 
amount of the fees to which the plaints or memo* 
nuda of appeal > ;l separate suits for the mof ruble 
and immoveable property would hare been liable 
under that Act Err Oidhus J tliat Court fees 
were leviable on the plaint and memorandum oi 
appeal on the total value of the claim the suit not 
being one of the nature to which s. 17 of the Court 
Pees Act referred. Alex Ciiaxd r Sheb Cjiaran 
Lax L L. R^ 2 AIL, 67G 

3 - — - — ** Dutmet tubject* — 

Tlamt and memorandum of appeal —The plaintiffs 
sued, m virtno of • conditional sale which had been 
foreclosed for (i) possession of a house (n) compen 
tatnn in the nature of rent for pit use and occn 
pation from the date of foreclosure to the dateof suit 
and (m) like compensation from the latter date to 
the date on which possession of the house should be 
delivered to them the defendants having purchased 
the house subsequently to the conditional sale, bnt 
before the tame was foreclosed. The plaintiffs stated 
that their cause of action arose on the date of tore 
closure. Held (SPANK IE dissenting) that the 

suit embraced distinct subjects within the mean 
jng of t 17 of the Court Fees Act 18 <0 and 
the plaint and memorandum of appeal wero charge 
able with the aggregate amount of fees to which the 
plaints or memoranda of appeal in separate suits for 
the different claims would have been liable Chfjii 
Lax r Kibatu Chasd I. L. R 2 AIL, 082 

4. — Distinct subjects’ — Suit 

for epee fic moveable properly or for compensation 
— " Multifarious tutl — A to whom a certificate 
of administration in respect of the property of 
a minor had been granted in succession to J} whose 
certificate had been revoked sued B claiming the deli 
very of specific moveable property of various kinds 
belonging to the minor which had been intrusted to 
23 and 23 detained or the value of each kind of pro 
petty as compensation in case of non delivery Held 
that the snit did not embrace distinct subjects 
within the meaning of s 17 of the Court Fees 
Act 18/0 and tho Cirart-fees payable in respect of 
the plaint in the suit should be computed under 
cl 1 s 7 of that Act according to the total value of 
the claim An as Latu r Thakitbdas 

[LL.R 3 AIL 131 

6 Suit on bandit— ,Bi*tinct 

causes of or/ ion — 22 timet subjects — In a suit 
upon three different hundis executed on the same 
date by one of the defendants in favour of 
the othir three defendants and by them assigned to 
the plaintiff and not paid on maturity — Held that 
each hundi afforded a separate cause of action that 
the suit embrnced three separate and distinct subject* 
and that the memorandum of appeal by the first 
defendant was chargeable with the aggregate amount 
of the Court fees to which the memorandum of 
appeal in suits embracing separately each of such 


COURT FEES ACT (VII OF 1870) 

— continued 

subjects would be liable under tho Court Tees Act 
Pass norAsi Lax r LAcnitAS Das 

tLE.IL 0 AIL 253 

0 — Suit for pone t st on of 

immoveable property and for mesne profits or 
damages — JJultnel subjects — Valuation of suit 
— A suit upon one and tho same cause of action for 
possession of immoveable property and for mesne 
profits or damages for the wrongful retention of such 
property is nr t a suit embracing two or more distinct 
subjects within tho meaning of t 17 of Act \ II of 
1870 Chanatl, Ran, v It am Hat I L 21 l All 
85° Afol Chand v Shtb Charan Lai I L 21 3 
All 676 Chedi Lai v Ktrath Chand ILL 
3 All 632 and ATisAov* Lai 2lot/ v SAarut 
CAunder Mozumdar I L 11 8 Calc 593 discussed 
PrVnilKCB UNDER TUB CotJET FEES ACT 1870 
8 6 LLR, 18 AIL, 401 

7 2VultifarioKS suit — Court 

feet on plaint ond memorandum of appeal — Court 
Fees Act 1870 tch I art 1 — Tho rule laid down 
in f. 17 of tho Conrt Fees Act regarding multifarious 
suits is subject to tho proviso at the end of art 1 
sch. I of that Act and the maximum fee leviable on 
the plaint or memorandum of appeal m such a suit la 
under that proviso B3 000 Ra&hobir Snroir e 
Dharam Ruab I Ii R 3 All 108 

8 . Suit for possession and 

mesne profits — Stamp fee payable on appeal — 
For the purposes of determining the stamp fee pay 
able on an appeal to the High Court ui a suit for 
possession and for mesne profits the claim for posses- 
sion and mesne profits is to he taken &s one entire 
claim. Chedt Lai v Ktrath Chand I L E 2 
All 682 dissented from Kibroei Lax Roy « 
Sharut Cuundek Mozoohdae 

[LLR.8 Calc 603 
IOC LB 350 

S 10 

See V bitter Statement 

[L L. R. 6 Bom 400 
12CLB 387 
L— — — . ■ i Stamp on memorandum of 
appeal by judgment debtor »n custody from order 
refuting application to be declared insolvent — 
A judgment-debtor whilst m custody applied to tho 
Court under Ch XX of the Civil Procedure Code 
to be declared an insolvent The application was 
refused and the judgment debtor appealed against 
the order re ectrng his application No Court fee 
wss affixed to the memorandum of appeal Held 
that no Conrt fee was leviable under cl 17 of b. 19 
of the Court Fees Act Kaxj Pa oa ad Laneeji * 
Gisborne & Co 

[LL.R. 10 Calc 81 13C L R 160 

S Complaints made by muni 

at pal officer* — Process fees — Court Fees Act * 31 
—No process fee is leviable on complaints made by 
municipal officers and the accused are not liable to 
refund sums illegally levied from the complainants as 
process fees Qotxs Easiness t> Khasabhoy 

PI B IB Mad 423 
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COURT FEES ACT (VII OP 1870) 

— Conti ntted 

give a harmonious construction to the Act as a whole 
the term suit in that section should be construed 
as confined to that part of tho suit in question which 
related to mesne prefits FuichAnd r Bai Ichua 
[L Ij. R., 13 Bom., 98 

3 .... — — - Suit for possession and 

mesne profits — Code of Civil Procedure (1S82J 
S 212 — Assessment of mesne profits — Dismissal of 
suit— Application for execution of decree — here 
upon the application of the decree holder tho Court 
executing the decree has assessed the amount of mesne 
profits but the necessary Court fees have not been 
deposited within the time fixed by the Court as 
provided by s 11 of the Court Fees Act (VII of 
1870) the suit that is the claim m respect of those 
mesne profits must be dismissed after such dismissal 
no application for execution of the decree for mesne 
profits can be entertained as no suck decree is in 
existence The word smt in the last part of 
para. 2 of s. 11 of the Court Fees Act does not mean 
the entire suit it means tho claim in respect of the 
mesne profits Kewal Kishan Sinqii v Sooz 
haei I. Ij. II 24Calo 173 

[1C WK 243 


See AfPEAii — A cts— C o pet Fees Act 

1870 19 W K 214 

[23 W R 296 
I L. R. 2 Bom 145 2l9 
1 1 B. O Calc 249 
1 1 R. 14 Mad. 169 
See Appeal— Decbees 

p. I R. 11 All 91 
See Appellate Coubt — Objections 
TAKEN TOB PrBST TIME ON APPEAL — 
Special Cases— Valuation op Suit 
[1 Bom 62 
14 W R 196 
22 VT R 433 
1 1. R. 19 AIL 165 
See Cases undee Appellate Coubt— 
TEjECrioN ob Admission op Evidence 

ADMITTED OB BEJECTED BY CoUBT 

below — Valuation of Suit Ebbob 
in 

See Costs— Special Cases —Valuation 
op Suit 20 W R. 206 

— — and B 28 — Finality o] decision 

of Court on question of Court fee —The decision of 
the Court on a question of the Court fee payable on 
a plaint or memorandum of appeal which is to be 
final as between tho parties to the amt must be a 
decision made between tho parties on tho record and 
after they had an opportunity erf bemg heard and 
not a mere decision baaed upon the report of a 
Mutuanm before the plaint or memorandum of 
oj peal is filed and therefore before any parties are 
Uf re the Court Hence where a Court cf first 
instance held on the report of the Murusanm that a 
I Bint i re nted to it had been Insufficiently stamped 
but subsequently both parties bung before the Court 
and arguments haring been heard decided that the 
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COURT FEES ACT (VII OF 1870) 

—continued 

Court fee originally paid was sufficient it ins held 
that the latter decision was the decision which ww 
final as between the parties witbm tho weaning c 
rr 13 of the Court Ices Act 1S>0 
Muhammad Iseail lBRj - 0 u 

s 14 and ncK I, art Bfd pphea 

tion for review filed after fmc-An apphcation for 
a review of judgment having been made at in 
day after the vacation after tho ninetieth day 
the date of the judgment which it 
review it appeared that the ninetieth day f* 
the vacation when the High Court was c ' ose “ . .« 

that the full fee leviable on the nemotf®*® 
appeal must be paid in the first Instance . 

the Court if satisfied that the delay fins a . . 

by the laches of the applicant mi D ht direct 
of one- half of such fee In tee siATTES O? 

Fbosunso Ghose o C » 

s 10 

■S » rj" 1 * SmI_ 1 Bod. TO 

.Mlimlto* 

on nrptol -Whote ph»Uff pnyri !»' ” St; to 
into two equal shores of tho I7mtitW 

which .ho and tho defendant mWJWW Jun 
and the lower Court deereed to h« ]•“ 
divided posse Bsion of hen half »h“ r , t]ie 
succeeded m the wliolo of her clMD (g 

High Court id special appe.1 -BM “I',,,,, st 
separate possession by partition is a fo™ «i , uitlc8 
tho option of the plaintiff the Court w as * ^ 

bound to grant her request, that the ««« , on to 
rc-framed in such ft manner as to awa F° {jjn p fee. 
her m severalty without regard to » f ^ 8 me 
S 16 of *he Court Few Act ««** 0 f his 
wbero a party In mr substantially 8 j? . t grc the 
claun is precluded from re MsertW" « , mp f ee 

Appellate Court without paying the P^P qjjeb 

Bisson atit Chattebjee v Made jj. 611 

1 » 11- SMtncI 

/met causes of action, — Slid (bi’ANK®' Jn J7 
mg) that the words distinct subjC«» , ctV v&^-^ 
of Act VII of 1870 mean distinct f f 0 j -Such 
distmet lands of relief forming 

words mean every soparato matter ““\ nC “ , r . u pU 
a subject of the claim CittaunaBgjl { ^IL, 652 

o CiriJ TreceXure 

0859/ s 9 (1877 si d4 . 

suit — Distinct subjects Plaint -Mv* .vj-cts” 
of appeal -Held that the words disti \nc\gl 
in s 17 of the Court Fees Act IE* JO . j* 

distinct ood °'„"m dl. rrrff 

brother, torf . 

property of his deceased uncle ** ****■'' 

5 ft dt^of pftof the .mmoveabl prererty l^ 
of the nerhew Held per Stuabt 
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COURT F EES ACT (VII OF 1870) 

— continued 

Straight J * that under s. 17 o£ the Court 
Fees Art 1870 the plaint and mcmnrandnm ol appeal 
to tLc suit were chargeable with the aggregate 
«Tr>'jiint of the fees to which the plaint* or nseno- 
ran da of appeal la separate suits for the moveable 
anil immoveable property wtuld have been liable 
nnd t that Act P ( r OtfrnU) J tint Court fees 
were leviable on the plaint and memorandum of 
appeal on the total value of the claim the *u!t not 
being one of the nature to which 8. 17 of the Court 
Fees Act referred. Jlrn Chand t Stub CiURAN 
Lax. LL.E,2 AIL, 678 

8 ■ ** Diihsef s uij e c 1 s * — 

Via a t and memorandum of appeal —The plaintiff* 
sued, in virtue of a conditional sale which had been 
foreclosed for (i) possession of a house (n) compen 
sation m the nature of rent for its use and occu 
|>ation from the date of foreclosure to the date of suit 
and (in) like compensation from the latter date to 
the date on which possession of the home should bo 
delivered to them the defendants having purchased 
the house subsequently to the conditional sale but 
before the same was foreclosed The plaintiffs stated 
that their cause of action arose on the date of fore 
closure. Held (Spasms J., dissenting) that the 
suit embraced distinct subjects within the mean 
mg of s 17 of the Court Fees Act 1870 and 
the plaint and memorandum of appeal wero charge 
able with the aggregate amount of fees to which the 
plaints or memoranda of appeal in separate suits for 
the different claims would have heen liable Chedi 
Lab r Kibath Chard L L. II , 2 AIL 682 

4. . Distinct subjectu — Su it 

for specific moveable property or for compensation 
— Mult fanout euit — A to whom a certificate 
of administration m respect of the property of 
a min or had been granted in succession to _B whose 
certificate had been revoked sued S claiming the deli 
very of specific moveable property of various kind* 
belonging to the minor which had been intrusted to 
2 ) and B detained or the value of each kind of pro 
perty as compensation In case of non delivery Held 
that the suit did not embrace distinct subjects 
within the meaning of ■ 17 of the Court Fees 
Act 18/0 and the Court fees payable m respect of 
the plaint in the suit should be computed under 
cl 1 s 7 of that Act, according to the total value of 
the claim AmaMror Thaiubdab 

[Lli. E SAIL, 131 


6 — — — — Suit on hundtt— .Distinct 
eauset of aehon — Distinct tub] t els — In a suit 
Uf>on three different huudis executed on the same 
date by one of the defendants in favour of 
the other three defendants and by them assigned to 
the plaintiff and not paid on maturity , — Held Uiat 
each bundi afforded a separate cause of actum that 
the suit embraced three separato and distinct subjects 
and that the memorandum of appeal by the fint 
defendant was chargeable with the aggregate amount 
of the Court fees to which the memorandum cf 
Appeal In suits embracing separately each of such 


CO OUT FEE3 ACT (VII OF 1870) v 

— continued 

subjects would be liable under the Court Fees Act 
Tabshotaxi Lai. v Bachman Das 

[LL.R,0A11,253 

6 . — Suit for possetston of 

immoveable property and for mesne profits or 
damayes — Distinct subjects — Valuation of suit 
— A suit upon one and tbo same cause of action for 
possession of immiveable property and for mesne 
profits or damages for the wrongful retention of such 
property b not a suit embracing two or more distinct 
subjects within the meaning of s 17 of Act \ II of 
1870 Chamaili Ram v Bam Dai I A B 1AU„ 
052 Mill Chand v Shxb Charan Lai I L It 2 
All 676 CHed i Lai v Kirath Chand I L IL, 

2 All 6S2 and Kithor* Lai Roy v Sharut 
C bunder Mozumdar I L R 8 Cale 593 discussed. 
Repebbnce undeb the Cohbt Fees Aot 1870 
b 5 L L. K 16 AIL 401 


7 . . — Mult famous suit — Court 

feet on plaint and memorandum of appeal — Court 
Feet Act JS'O seh I art 1 —The tuIc laid down 
ms 17 of the Court Fees Act regarding multifarious 
suits is subject to the proviso at the end of art 1 
och I of that Act aud the maximum fco leviable on 
the plaint or memorandum of appeal in such a suit m 
under that proviso R3 000 Rachxobzb Sreon e 
Dhabam Kuak I L B 3 All 103 

8. Suit for possession and 

mesne profits— Stamp fee payable on appeal — 
For the purposes of determining the stamp fee pay 
able on an appeal to the Sigh Court m a suit for 
possession and for mesne profits the claim for posses- 
sion and mesne profits is to be taken as one entire 
claim Chedi Lai v Kirath Chand I L It 3 
All 682 dissented from. KianOBI Lae Roy v 
Sharut Chuhdeb Mozoomdab 

[L L B. 8 Calc 603 
IOC L E 360 

s 19 

See TVbitien Statement 

[LLE. 6 Bom. 400 
12 C I, E 337 


L-. — ~ . Stamp on memorandum of 

appeal by judgment debtor in custody from order 

refuting application to be declared insolvent. 

A judgmcnt-dtbtor whilst In custody applied to the 
Court under Cli XX of tbs Civil Procedure Cede 
to he declared su insolvent. The application was 
refused and the judgment-debtor appealed again** 
the order rejecting hi* application. 'No Court-fee 
wa* affixed to the memorandum of appeal. Held 
that no Court fee wa* leriaHe under tl J7of a. 19 
of the Court Fee* Act. Kau I zotlv Danes*! « 
QlSBOBNE & Co 

[L li. n* 10 Calc ,01 23 C I, E., 160 

2- , — Complaints made ly tnum 

opal cfiUers—Rroe ts fees— Court I tes Act s St 
—Ao process fee Is Wul le on cvmjUtot* malt by 
municipal officer*, and the a/eured are not lialle to 
refund ram* iDeralJ/ WL»1 iron the comtlainanf* a* 
pio«» fus. Qms E*mn r JwrATABKOr _ 
PLB.lfl M«L 4 S3 
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( 1834 ) 


COURT FEES ACT (VII OF 1870) 

— continued 

costs Tltq petitioner paid stamp duty on Die relief 
asked for t e for the entire amount of costs The 
lower Court ordered that the petitioner to pay stamp 
duty on the entire value of the suit and the peti 
tioncr not complying with this order his application 
was rejected Held that, ti&rmg regard to the 
languagoofart.fi sch I of the Court Fees Act the 
Munsif <hd not coma to an erroneous conclusion In 
re Slanohar O TamleTcar I L R. 4 Bom 20 
distinguished JiOBM CitantibA CnoCKEUDCrrr r 
Uoitajied UzW Att Bmtaa 3 C W N 202 


COURT FEES ACT (VII OF 1870) 

— continued 

Weeds El OOO Hie term ' t»lue m the Act ap- 
parently means market value and the market mine 
of mortgaged property is the equity of redemption 
An executor having applied for probate in respect of 
property which was alleged to bo charged and mort 
gaged in excess of its value no fee was charged for 
tho probate of the will In such a case however ir 
It be found when the accounts are filed that suffi 
dent stamp duty has not been paid, payment of any 
deficiency can bo enforced, Iir tub goods or Mac 
IEAN e N w 214 


4 1 - — Fee payable on opphea 

tion to renew appellate decree under Letters 
Patent * 10 — For tho purposo of ascertaining the 
Court-fee to be paid under ech I art £ of the 
Court Fees Act (VII of 18“0) upon an application 
to review an appellate decree the fee to be con 
sidered is the fee leviable on the memorandum of 
the appeal in which tho decree sought to be reviewed 
was passed and not the feo which was leviable on 
the plaint nor — where the decree eonght to be re- 
newed was passed on appeal under s 10 of tho 
I etters Patent from an appellate judgment of ft 
Division Bench — the foe which was leviable on the 
memorandum of the appeal before such bench 
Uusaik: Beoam r Co&xxctob or Muzstfabitagab 
H L E ill All 173 

— -—ech. T, art 7 — Botes of Judgment 

furnished to parties— Copies of decreee —Notes of 
jud 0 ment furnished to parties under tho Buies of 
1 ractae for tho guidance of Small Cause Courts ftre 
copies of decrees which requiro a stamp under art 7 
ech. I of Act VII of 1870. Akottmous 

(0Ma<L Ap 24 
See Anovtvopb CAB8 0 Mod. Ap , 13 

- cell 1, art 8— Stamp Act 1879 

* A I art 1 — Copiet of originate relumed to the 
party — Liability qf such copies to stamp duty . — 
In the course of a suit the plaintiff put »n evidence 
certain entries from his day books aud ledger The 
books had been produced in Court and had been 
returned to the plaintiff as njnal on lus furnishing 
copies of tho #aul entries. The Subordinate J ndj,e 
feeling doubt as to w b ether ouch copies should bo 
furnished c»i stamped paper referred the question 
to the High Court. Held that the original entries 
not having been in tlie handwriting of tho debtor 
were not liable to stamp duty under sch 1 art 1 of 
tho Stamp Act, I of I8r0 and that therefore the 
Coj ics of them wore not chargeable with any Court 
f c* under scIl I art 8 of the Court Pica tet (VII 
Of 1870) llAlUCOAXDr JlYSA bCBDABA 

IX L. ft, 11 Bom, 520 

1 . Bch I ert. 11 — id valorem fee 

— Property subject to a mortgage — Stamp duty 
found niujfncnt on inking account — By cl 11 
•elk I Art VII of J670 The Court Fees Act 
lU“u*' ad valorem doty of two per cent on tho 
»m siut or value of tl c estate is cliargcsl I for pm 
hate J ■ will, whore (he am, tint or vrIhc of tie 
la rispict of which J rotate u granted 


2 . ^ ■ — ■ - Prolate granted to second 

executor ichen tears has been reserved to turn to 
take out prolate — No stamp duty is payablo turner 
the Court Fees Act 1870 on probate granted to ft 
socond executor, to whom leave was resen ed to take 
out probate when the first probftto was granted Ik 
rng goods o* Aubekdk 16 W B, 400 

3 Zeltert of administration 

— Before tho passing of the Court k ees Act the Ad 
tnwistrator General obtained letters of adounistra 
turn to a certain estate limited until the will should 
be proved and the fixed duty prescribed by the 
Succession Act was paid in TwpeU of such letters 
of administration The mil was proved, »nd a poll 
tion presented for general letters of administrate® 
with the will annexed, alter the passing of “ E 

Fees Act Held that the fee therein prescribed 
must be paid on the amount of the property i'T<'*P l 'c 
tire of tho duty paid on the grant of 
letter* of administration Ik the goods ov 

< *7,J1.E Ap , 131 aw n U48 note 

a Lei fere of administration 

iolth mill annexed -The Administrator Oeueral 
obtained letters of admimatration With ft cor-y or 
exemplification of probate of the will 
the fall ad valortm duty “~ t £ 0 

cl 11 of tho Court Fees Art vW W w ‘ 
amount of the property Subsequently T pf»rted to 
mstmtor General produced * r[ ? CP t or 

in the mil rftt* Ute. undnbUmed ftU ord^rtr 
letters of administration with a copy of the « if P» 
fiction of probate of the -wBl »»»4 •“* 
document produced a. part of 

former letters of administration TTeWttot n ^ 
not liable to pay ft sceond ad rotor tin A * 139 

GOODS or Jlossos ® J3.x»lv, * 

G Property efhject to djruet 

—Where property; iS T JSu 
to pay the income to T for her 1 fe . ? . _. t i, 

dwthto hold the OTrtf 
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COURT FEES ACT {VII OF 1870) 

— - -continaed 

jvunaeil cf or ootilUd to. fs tub goods of 
UEOBGE 

[6B L E Ap 138 15 W R, 457 note 

0 1^ tiers of administration 

■ — 2V* if properly — F MM oi Besot ution AW 
tilk July IS"! —A flu I B wewbnAhtra joint in 
♦state A died unmime.l leaving no relative except 
J1 JB obtained grant cf letters f administration of 
the estate of A consisting of a half share of certain 
propert) tbe other half stare of which was claimed 
hy IS to belong to lumself By Financial I raolotion 
2vo 2001 l4lh Inly 1871 tlie fees chargeable 
tinder ech. I art 11 of the Court Pecs Act were 
remitted in respect of litters of administration reh 
ting to “ property which a deceased person w s* 5 k ! 
•awed of »ii a trustee for any other per*' a Meld 
that II n half ike should be treated as trust pro 
jvrty and exempted from the 2 per cent ad valorem 
fee Is THE GOODS OF lints™ ABCS Gdose 

tu B. L. R- Ap 39 19 W IL C30 

7 . ■ ■■ ■ ■ Letters tf administration — 

Estate of Ibnetu in bands of deceased daughter* e 
repnientaitves— Trust properly ™ On the death 
of a Hindu lady who had succeeded to her fathers 
property £ r tbe estate of a Hindu daughter it 
appeared that certain Government promissory notes 
which formed a portion of the father’s property were 
then standing in her own name On an application 
by the sons for letters of administration to her 
estate — Held that os her death the grandfather's 
estate became w the bands of her representatives 
trust property in respect of which no duty was pay- 
able under tbe Court Fees Act In tub ooona of 
3 GiMDjJtBT H obbes HB L E. 184 

8 Property on tehtch there is 

a mortgage or incumbrance — Ihily on letters of 
admtaxetratton — When letters of administration aro 
granted w respect of property winch a subject to a 
mortgage the value i f the property for tbe purpose 
of estimating the ad valorem duty payable under 
the Court Fees Act is the value of the entire pro 
perty less the am unt of tbe incumbrance A doty 
paid on former letters of administration which were 
afterwords cancelled was allowed to be deducted 
from the amount payable for fresh letters of adminis 
t ration Is the goods of I sues 

[8KIR Ap 43 16 VT TL 253 

O Letters of aim nutration 

Duty payable of! — A suit for a division of a Joint 
estate having terminated in a sett! ment the terms 
cf which were embodied in a decree the receivers 
who had been appointed pendente l u endmed and 
Iran*! vved certain securities and shares to one of the 
parties Z> pursuant to the decree The Panic of 
Bengal Account Deportment and the eempunea coo 
ceroid having refused to recopme the transfer J) 
applied for litters of administration m nspect of the 
cecunti s and shares In question churning exemption 
from the doty prescribed by the Court lees Act 
seh I cl 11 on the ground tint she ought not 
to have been required to ihtam such ! tiers her Tight 
hailiifeh eudeetandby adieroeof the High Coart 
Held that the prescribed duty must he paid, and 


COURT FEES ACT (VII OF 1870) 

— eont ntied 


tbst there was no ground of exemption from it Tx 
the goods os &BiXATn Pass 20 W It 440 

10 . — Letters of administration 

Duty pay alls ok — D ella due by deceased — Letter t 
I mitt I to collect rents — The fee payable for Utters 
of administration under Act MI of 1B“0 seb, I 
art 11 is to he calculated on the amount or value 
of the property in rispect of which the Utters are 
sought without deducting therefrom the debts due 
by the dee rased Where letters ore granted limited 
for the purpose of collecting the rent of ft house 
the duty is to be atscssed on the v uluc of the house 
Is THE GOODS OF ItAW CjBANDBA HAS 

TO 3? I*. B, SO 
18 W R 153 

11 Appointment by icsff — 

MTiera a person having a life lateicst (a ft fund 
with a general #ud absolute power of appointment 
thcreoier exercises such power by will no oil 
valorem fee is payable in respcit of such fund under 
the Court Fees Act lx tub goods of Ora it 

[12E.E.R. Ap, 21 
21 W H. 246 

12. Letters of administration — 

Doubtful debt —Tbe uncertainty of recovering o 
debt doc to the estate of » deceased person m not a 
sufficient ground for a proportionate reduction of 
tbe fee payable in respect of letters of administration 
to such estate lx the goods of Bbaxe 


[13 BEK, Ap. 24 
21W Jt 307 


13. Valve if annuity —Pro 

ptrty subject to a tuortjoje —For the putpo*e of 
determining tbo probate fee in rraptet of an annuity 
ibo word value m the Court Foes Act VII of 
1870 »ch I cl 11 must bo taken to mean the 
market value of the annuity and not ten times the 
amount of • yearly payment Where the property 
tu respect of which probate Is sought is mortgaged 
the amount of the mortgage incumbrance must be 
deducted from the market value of the property and 
the probate fee charged on the balance lx he 
tviu. ox BAUCHARDRA IiAKSKKASJJ 

P.I* R. 1 Bom* 118 

14 Ftecutors obtaining Sax and 

grant of probate — Grant of probate before Court 
Fees Act came into force — Executors obtaining u 
second grant of probate subsequent to tbo enactment 
of the Court Fees Act of 1870 (the first grant having 
been taken out previously to that enactment) ore net 
exempted from the payment of the ad valorem doty 
chargeable trader that Art although the full fee 
then chargroble by law had already been paid at the 
time when the first prohate was taken cot If the 

goods of Casks LLK.3 Calc* 733 

[2C L.B. 430 

15 TVoJafe duty — Annuity 

charged on property of testator —Where it appeared 
that property disposed of by a will was bequeathed 
to the testatrix aobj’et to the payment thereout cf an 
annuity for life to a person wins survived I cf —II 1 1 
that the ad talerm fee prescribed by *cL 1 cl 1! 
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COURT FEES ACT (TO OF 1870) 

— continued 

of the Court Fee* Act ought to be levied upon the 
value of the property lens the capitalised value of 
the annuity In the goods or Busbton 

(2- I* R., 3 Calc , 738 

16 — - • • - Letters of administration 

—Liability of property on which duty has ie«n 

£ atd in England— Fees —A testator died la Eng 
ud and his executrix proved hi* will there and 
then in this Court paying duty in each country on 
the assets there On the death of the executrix the 
Administrator General obtained letters of admmistra 
tion de boms non of the testator’s unadmimstered 
property valued at a greater sum than the sum on 
which duty was originally paid in this country by 
the executrix but which sum was made np of asset* 
from England upou which duty had already been 
paid there Held that as the assets were within the 
jurisdiction of this Court at the time of the grant of 
administration and the Administrator General could 
not have obtained possession of them otherwise than 
by virtue of the grant they were liable to the ad 
valorem fee prescribed by cl I) *ch I of the Court 
Fees Act. In the goods op JIcrch 

tIL.R 4 Calc. 725 

17 — ■ Ad valorem duty on pro 

lair— Parties married and holding properly under 
the Code tiapoleon—Law of Francs — Trust pro 
perty —The deceased F was a European subject of 
the German Empire He roamed a lady of Solingen 
in Bhemsh Prussia where the Code hapoleon u 
in force There in contemplation of the marriage 
the parties entered into a contract whereby it was 
provided that there shnild he and rule universal 
community of bis and her presert and future 
moveable and immoveable property which contract 
placed the parties under the law of France respecting 
community of property between husband and wife 
Under that law a husband and wife have an equal 
interest In the property comprised in the community! 
on tbe death of either the property is divided into 
two parts of which one port gooa to the ssmvor and 
the itber to the heirs or to donees under a testament 
ary di* posit nn Feld that on tbe death of Fonly 
one half of the property was chargeable with the ad 
valorem duty payable nnder ait. 11 of sch I of the 
Court Fees Act the other half being trust property 
which should under the provisions of a. 19D of that 
Act be exempted from payment of such duty In 
THE GOODS Or PBOIBCHMA'V 

[I. Xu It. 20 Calc 575 

l8 Duty payable on talmg 

out prolate or adn nistrahou — Value of property 
not reduced to potiemo* and at to which suit is 
brought — Coder art 11 of sch. 1 of the Court Fees 
Art* duty is payable by a person taking out probate 
ou the amount or value of the property In respect of 
which ynbate or let term of administration shall be 
granted if the amount or value of sufh property 
Iteevda HI OX) In a ease where property has not 
am reduced into possess**! at the lima of taking out 
t-al* it and the right to it ia the subject of a salt it 
proper! jstible to declare the valot of tbs property as 


COURT FEES ACT (TO OF 1870? 

— continued 

not exceeding HI, 000 In the goods op Aedood 
Aziz RLE. 23 Calc. 677 

10 Prolate duty — And ttt 

British India at date of death — Probats duty is 
payable only on assets which at the date of the 
testator’s death are m British India lx be Aral 
Hiu ILE a Bom , 130 

SO Prolate fee— Doubtful 

debt — The uncertainty of recovering a debt due to 
the estate of a deceased person is not a sufficient 
ground for a proportionate redaction of the fee pay 
able in respect of probate as a will In me aoov* 
op Rah CmniDEii Ghose 

fl Xj R, 24 Calc 607 

21 • -■■■ — — ■ . Locality of assets — Part 
tier of firm i nth head office in London and branches 
<n Calcutta and Bombay — S died hi England in 
October 18% and probate of his wilt was obtained 
in England on 1st December 1696 Ho left a large 
amount of property and credits in Bombay and be 
was a partner m the firm of David Sassocsi A Co, 
which had its head office la London and had branches 
in Bombay and Calcutta IT eld that no probate 
doty was par able on tho value of tbe share of the 
deceased as a partner m the firm of David Sassoon 
& Co or the properties of tbe firm situated in British 
India at his death. In thk goods or Sassoon 

p X IX, 21 Bom ,073 

22 and act 12 -Trust pro 

perty —The term property in els 11 and 12 of sch i 
of the Court Feus Act jnclnde* not only property to 
which the deceased was benefioiaHy entitled duriughtr 
lifetime hut also all property which stood in his 
name as trustee or of which ho was possessed benauu 
for others Inter goods or Beresvobd 

pB DR 67 15 W IX, 468 

• — ach I cL 12 

See CBBTtrtCATB or ADMIMSTBATIOV— 

RIGHT TO BUR OR txeanr PrCBBS 
WITHOUT CBBTlrtCAT* 0 MOO. mi 


1 Prolate duty Exemption 

'rom— Interest in partnership property "-The t« 
.ator a member of the firms of Q A % Co . , or 
Calcutta and O O ft Co of Liverpool died in 
pDgland leaving a will of whi h ho appointed O 
a England and O la Calcutta his executor*. A* * 
iartner in the Calcutta firm the testator mi entitled 
;o a share in an indigo concern and w certain 1m 
novcable property in Calcutta and hi* sbnro in lor 
wopertirs was on hi* death estimated, and <M 
noney value thereof paid to his estate bt the firm In 
Liverpool and probate duty had been paid thereon 
>y a In obtaining probate of the will in Fngi an n 
jhortlv after the testator's death tbe indigo concern 
nt contracted to be sold and tho tertafcr's n*»<r 
ppooriBgon the title deed* as one of the owner* u 
pplie i for probate of the will to enable Wm t® 3 
a the conveyance and In any future aaJe of thg . r *~ T 
oo moveable property An unlimited grant or pro* 
ate was made to O who claimed 
inhale dnty in respect of th pro parties 
rounds (a) that duty bad aDrady been paid « 
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COURT FEES ACT (VH OP 1870) 
— eontmned , . 

England on the testator** eliare in them and (6) Uiat 
there was no amount cr value in respect of which 
probate ttm to be granted in India Held on a case 
referred by the taxing officer that O was not 
entitled in obtaining probate to exemption from the 
probate duty payable under sch, I cl. 12 of tlia Court 
>*••* Act in respect of the properties Ik the 
goods op Giadstonz X. Ii R. 1 Calc 188 

2. • Apphcat on for cert finale 

of heirship — In cases in which the value of pro 
jserty in respect of which a certificate of heirship is 
sought exceeds HI 000 the stamp duty should be 
calculated on the whole amount and nr on the 
excess over HI 000 under Act VII of 18/0 seb I 
art. 12 but the exceeding HI 000 is the conditim of 
liability Anontmocb 5 Mad. Ap. 45 

3 . ' Cirltjicalet of adminttlra 

t ton to estate of deceased — The Court fee stamp to 
be imposed on a certificate of administration ought 
not to be assessed on a valuation including property 
absolutely denied by the applicants to belong to the 
intestate* estate until the contrary be proved 
Eirrro Kixx Dabea «• Rader Nath Chatter 
jfe DC L U 388 

8ch.II art. L 

See Cxadito Attached Property 

[X. Ij. B. 16 Bom 700 

1. Ctcil Procedure Code 1S59 

s SSI— Act XXIII of 1851 e 8 -Examination 
of defendant — YThen the plaintiff In order to make 
the proof referred to in ■ 281 Act VIII of 18 9 
chooses to examine the defendant he must pay for the 
oath and the c. st of reducing the deposition of the 
witness to writing It would be otherwise under 
a 8 Act XXIII of 1861 in which case the fee is 
demandable from the applicant Edmond r 
Aizrszs 8B Ii.ll. Ap 42 10 V? H, 84 

2. Fee* for translation i — 

When portion* of Ihatta books are translated each 
portion translated i» treated as a separate document 
and any portion leas than a folio v* charged f ,r under 
the Court Fees Act as a whole folio lhe portions 
containing leas than a folio are not to be taken 
together and charged according to the whole nnmher 
of folios they contain. BraJAnath Dear x. Bhabo 
Mohan Dhar 6B L.B, Ap 137 

3 Pet tton for new trial in 

Small Caere Court — Court Fees Ait 1870 sch I 
art 5 — A petition for a new trial in a Small Cause 
Court is under the Court Fees Act (V II of 1870) 
properly stamped with a one anno stamp as it falls 
within sch, II art 1 of that Act and not under 
ach. I art. 6 CnoTA Lal Jamnadas r Bn arid as 
Jet iia 7 Bom. A C 109 

4 . Stamp for application for 

prohate or administration — The stamp requisite for 
an application for a probate of a will or letters of 
administration is not required to be proportionate 
to the value of the property involved as such 
•pplicati nx come under the froMsTOS made m art 1 


COURT FEES ACT (VII OP 1870) 

—continued 

acli II Act VII of 1870 for common applications 
and petitions. In tiie matter of Jddookath 
Sadhookhan 16 W E 40 

6 — Application by toil ness 

for return of document — Stamp duty is not charge 
able on an application by a witness for the return of 
a document filed by him in obedience to summons 
Anonymous case 16 W R 237 

Q " ■ — .Petition <o xcv Ibdraw *«t{ 

— Agreement — Bond — A petition stamped as an 
agreement having been presented to a District Court 
by the parties to a suit informing the Court that 
thiy lad entmd into an agreement whereby infer 
altd the defendant was b und to deliver to the 
plaintiff certain wood and requesting that the suit 
might he removed from the file tlie District Jud D e 
impounded it levied a sum for insufficient stamp 
duty and it penalty on the ground that it was a 
bond and forwarded it to the Collector Upon a 
reference made by the Board of revenue at the 
instance of the Collectoi — Held that the duty 
leviable was a Court fee stamp under art I ( b ) of 
sch II of tho Court Fees Act 1870 Reference 
under Stamp Act 1879 I L R.,8Mad. 16 

7 Comp?atnf of illegal tea 

sure and detention of cattle— Act III of 1857 
e 14 — Order to repay stamp to complainant — 
Court Feet Act s 31 —The illegal seizure ami 
detention of cattle to which a 14 of Act III of 1857 
refers is not an offence within the meaning of 
s 81 and sch II ni h 1 cl (4) of the Court Fees 
Act \II of 1870 Complaints of «uch illegal 
seizure and detention do not require a Btarop If 
such complaints be stamped it is not competent for 
the Court to direct that the accused shall repay the 
amount of such stamp to tho complainant Res r 
Avji bin Hard 8 Bom Cr 22 

BCh II art 6— Security bond for 

costs of appeal — Act I of 1379 sch I ho 13 — 
Held by the Full Bench that uliere a bond is given 
under the orders of a Court as security by one party 
for the costs of another it is subject to two duties — 
(a) an ad ra’orem skimp under the Stamp Act 
art 13 sch I (i) a Court fee of eight annas nnder 
the Court Fees Act art 6 sch II Kulwakta v 
Maharir Prasad 1 1 R, 10 AH. 16 

Bch IX art. 10 (a ) — Stamp Act sch I 

art 50 fbj — Power to taktl to obtain copies from 
Collector s office — Stamp — A document authorizing 
a vakil to apply for copies of records from the 
Collector’s office is properly stamped with a Court 
fee stamp nnder art 10(a) of sch. II of the Court 
1 ees Act 1870 and does not require to he stamped as 
a power of attirney nnder art «0 (6) of seh 1 of the 
Stamp Act 18/9 Pefebehcr under Stamp Act 
1879 s 46 1L.E. B Mad., 146 

1 BcK H, art. 11— Application to 

set aside order direct »g atearrf to be filed —An 
application to the High Court to set aside an order 
of a District Court reversing an order of a Cburt of 
first instance diluting an award made without tho 
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COURT REES ACT (VII OP 1870) 

— continued 

Intervention of a Court to be filed should be treated 
as an application for a. miscellaneous special appeal 
Such an application may be made on a Biamp of 
the value of two rupees under seb II art 11 of the 
Court Fees Act (1 II of 1870) Laxsauan ShitaJI 
V Rama EaTj 8 Bom A C , 17 

2 1 ■ - . . ■ - Appeal from order under 


» 331 of the Ctrtl Procedure Code ( Act X of 1877) 
or amended by * 52 of Act Xll of 1879 — Appeals 
from orders under s 531 of Act X of 1877 as amended 
by s 5’ of Act \Hof 1879 are chargeable with the 
same Court fee as is required ja the esse of appeals 
from decrees Mahboban r Umbao Eeqtjm 
Soatama stjndcbi I)Asi t Watson A Co 

IUB 8 Calc , 720 UCLE. 88 
3 


- Memorandum of appeal 


from order tinder Companies Act (VI of 1882) 
« 214 — Decree— Valuation of appeal — An order 
nnder s 2H of Act \ I of 1883 (Indian Companies 
Act) is not a decree or an order having the force of a 
decree and consequently an appeal from snch an 
order to a High Court u properly stamped with 
reference to the Court Fees Act ( Vll of 1870) 
seb II art 11 (A) with a Court fee stamp of H2 
Fepebekcb C'rtiEE Cocet Fees Act 

[I h R. 17 Alb, 333 


_ - _ . _ ~ Appeal under cl 10 Letter * 

TaUnt II, yh Court N Jf- P from an order of 


remand under s 662 of the Code of Cunt Procedure 
—-Court fee — Held that in an appeal under s 10 
of the betters Patent from an order of a single 
Judge of the Court remanding a case under s 662 of 
the Code of Civil Procedure the proper Court fee it 
U2 Balm Rai c Hahadib Rax 

P L. R, 21 AIL 178 

X 


- ftch. II art 17 eb l— Suit la 


contest award of Settlement Officer — Mad Act 
A-A VIII of 1S60 s 25 — A suit under (Madras) 
Act \\\ III of 18 GO a 2*> to contest the award of 
n wttlement officer falls within the terms of art 17 
(i) of Bch, II of the Court Fee* Act Aknaualai 
Cuetti v Cloete LLK 4 Mad, 204 


- Suit to set ande order 


onrfer Act Till of ISoO * 246— Stamp —A suit 
brought under tbo provisions of ■ 216 of Act Till 
of 16o9 to sit aside an order allowing a claim to 
attached property and releasing the property from 
attachment is a suit to try the title and establish the 
« bt of the person who brings the suit i and such a 
suit mast be valued according to the value of the 
property and tsnw t be brought upon a stamp of 
ino under art. 17 ot sch. 31 of the Court Toes Art 
hltrrrJ JaLaimnecv Makoued « SnotroatriXArt 
(16 B. Xk R, Ap, 1 22WR, 423 


m after rejection of 


V a "» fo of farted property — Ad rahren stamp — 
in deration of a decree by the defendant certain 
property vu attached as being that of the judgment 
drttor Tt e plaintiff jrrf-rrrd a claim! but h u 


c l*hu «u duaUnrrt an Itl c j roperty ordered to be 
•old. Inn suit to 1 i»to it de flared that ' 


COURT REES ACT (VII OF* 1870) 

—continued 


belonged to the plaintiff — Held it was a suit ia 
■which consequential relief was asked for and that 
the ad valorem duty prescribed by *eh I of the 
Court Fees Act was payable on the plaint and not that 
provided by sch II art 17 Jalaluddm Mahomed 
v Shohomllah 15 S L P Ap 1 22 TV P* 422 
followed. A asied SItBZA Saheb c TnoitAS 

ELI. R., 13 Cftle, Z62 


- Suits brought to set aside 


or restore attachment — Cinl Procedure Code 7559 
* 246 — .Summary decision — Limitation Act 1871 
art 15 (1877, art 13) — Xnfsrprefafioi* of Acts — 
Valuation of suits. — Suit* brought to set aside or 
to restore an attachment upon a house ia pursuance 
of the permission given in ■ 246 of the Civil 
Procedure Code Snsy be regarded either as “suits to 
obtain a declaratory decree or order where come 
quential relief is prayed ’ w as to fall within ». 1 
cl 4 art (c) of the Court Fees Act (VII of 1870) 
suits to obtain «r set aside a summary decision 


would be that prescribed by art 17 cL 1 s 
the Court Fees Act The Court Fees Act being a 
fiscal enactment it is the duty of the Courts to 
treat iifch suits as belonging to the latter class (it 
being the more favourable for the suitor) and to 
impose fees accordingly Decisions under *. -lu 
of Act VIII of 1859 as to the removal or retention 
of attachments aro summary decisions or orders 
within the meaning of art 37 cl 1 sch 31 of the 
Court Fees Art (Vn of 1870) The words sarornaiy 
decision or order in this clauso of the Court t ces 
Act mean decision or order not audo in a regular 
suit or appeal The construction which has been 
given to these words or nearly similar words in ins 

Limitation Acts (e<? Act IX of 1871 »ch II art 15 
and Act XV of 1877 »ch I 1 art 33) dforda ™ 

guide to their construction in the Court Fee* Act. 
When Acts are in pan matena they may do 
treated as forming a Code and may be read 
but when this is not so, the const nictwn which has 
been put upon one cannot be relied upon a* a gn 
to the construction of another The valuatiou o 
suits for the purpose of jurisdiction is perm y 
distinct from their valuation for the fiscal 
of Court-fees. Therefore Court Few Act* which are 
fiscal cnactmants are not to be rewirted to for co 
rtrniug enactments which fis the valuation of *ulU To 
the cumoee of detenu in toe jurisdiction, jloliciaua 


the purpose of determining jurisdiction. 

Jaichand v Lada b ha i Pttionjes It Horn* - 
explained. Parlaji Tamojs y DholapaPaghu 
1 L 21*4 Pom 123 dissented from by WBStaoTr 
CM DaTacXLum JiMcbixo e HaMcuavn unr 
iTicara, n-Jl s Uoio. CIS 

Stamp— Valuation of cart 


e—-n, pui.wr 

certain immoveable property in meatus of * dew® 
against • third party The attachment waa ^ 
on application by the defendant nnder * -V, 
of Art Mil of 1A.7 whereupon the Pontiff 
for a declaration that th» property In T! 

lonred to bis judgment-debtor ana «u b* ... 

attached and sold under Ms d«rcc The r“ !ot 
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( 1891 ) 


COURT TEES ACT (VII OF 1870) 

ninth did net state any amount as the value of the 
claim bore a RIO stamp The suit was dismissed 
pn the ground that the plaint ought to have heen 
stamped according to the value of tin plaintiff's claim- 
l£tld by the High Court on appeal that the plaiut 
was properly stamped undirsch II art 17 cl 1 of 
Act \ II of 1870 as the suit Has a suit to act aside a 
summary decision of a Civil Court not established by 
Letters Patent SaDASHIV TesuWAVT r AxilAEAM 

biiijuniii 1. 1* B., 4. Bom 535 

6 ■ Suit for a declaration of 

r g\l — Suit to t't aside an order under* 246 of 
Act I III of !So9 disallowing a claim to property 
under atfadmeat — Consequential relief — Held 
that a suit for a declaration of the plaintiff » pro 
pnetaty right to certain Ttvv cable property at ached 
in the execution of a decree wlule ia the possession 
of the plaintiff, and fir the cancelraent of the order 
of the Court executing the decree made under t 246 
of Act VIII of 18o9 disallowing hi» claim to the 
property could be brought on a stamp of R20 and 
need not bo valued according to the value of the 
property under attachment Churn a v Ram Dial 
I L R- l AH- 360 followed Jalal ud-din 
Mahomed v Shohorulla 15 B L R Ap 1 
dissented from. Afotiehand Jatchand v Dadabhat 
Pestanjt 11 Bom- 186 and Chahalmgapcshana 
Bather v A eh par I L It- 1 Mad- 40 distin 
guishetL Gwzisi LaL r Jadaow RaI 

[IL.B SAIL 83 

7 Suit to set atide summary 

decision— Suit to establish right —The plaintiffs 
alleged in their plaint as follow B Certain property 
having been attached in execution of a decree their 
mother the wife of the judgment-debtor objected to 
the attachment on the ground tlut tho property had 
previously come into h r possession under a transfer 
by sate in lieu of her dower-debt The plaintiff s 
mother died pe ding the determination of the objec 
twn having devised her property to the plaintiffs 
They succeeded to the S3tne and certain other 
j roperty wlmh also had been transferred to their 
mother in lieu of her don er-debt having been also 
attached in execution of the same decree the plain 
tiff# objected to tho attachment The Court execut 
ing the decree passed orders disallowing both objec 
tious Up m these allegations the plaintiffs claimed 
to set aside b th orders lhey paid with reference to 
tl 1 art 17 seb 11 of the Court Fees Act 1870 a 
Court fee of II 0 on their plaint but the Court of 
first instance held that tins was not sufficient, and 
that tho Court fie shoul t be calculated on the 
siniunt of the decree in execution of which the 
property had been attached Held that looking at 
the nature of the reliefs sought el l art 17 sch. II 
of the Court Fwa Act 18i0 v at applicable and that 
a RIO stamp in respect of each ord r sought to be 
s t aside was payable Hayachand Bemchand r 
Hem hand Dharamehand I L R 4 Bom 515 
mil On! can Mai v Jodat » rat I L B 2 All 
63 fallowed. I atlua EuQiii r SckbPaw 

P. I* R. 6 AIL 341 


COURT FEES ACT (YU OF 1870) 
— continued 

8. and b 7 (via) — Suit to 

obtain a declaratory decree — Suit to set aside a 
summary order — Attachment of property — Sait to 
establish r ght — Certain immoveable property 
bavin,, been attached in execution, of two Rent Court 
decrees the wife of the judgment-debtor under 
a 1<8 of the North ll esttrn Trounces Rent Act 
(\II of 1881) objected to the attachment ou the 
ground that the property had previously been on 
veyed to her by her husband under a deed of gift 
The objection was disallowed and she thereupon 
brought a suit with reference to the provisions of 
s 181 (J) of the Rent Act (1) to establish hernght 
to the property (2) to s t aside the order J asaed on 
her objection Held that locking at the nature of 
the reliefs sought els (1) and (3) art 17 sch II of 
the Cut Fees Act 1870 were appl cable and that 
the plaintiff should pay a ten rupee stamp on each of 
her claims Fatima Beyam v Sukl Ram I L R 
6 All 341 , followed JIanbAJ Hoaei v RAdha 
Prasad Sukib LIB* 8 All 408, 

Bch II, art 17 cL 2" 

See Declaratory Decree Sen tor— 
Adoptions UR 1 Bara., 218, 

L —Cl 3 — Suit for declaration 

of right to hate doors closed —A right or interest in 
the subject-matter of a suit for the purpose of closing 
a new door alleged to have been opeued with a design 
to assert (injuriously) rights over adjacent lands 
may be shown without paying the stamp necessary 
in a suit directly for the laud itself Ciiunditj v 
TaxibAm 2N W 4L 

2. Suit for declaratory decree 

— In a suit for possession and wasilat plaintiff 
obtained a decree declaring his right to possession 
upon the death of his father Defendant appealed 
Held that ns the decree had given consequential 
relief » e relief from the operation of conveyances 
and mortgages which on the face of them affected 
plaintiff s interest an appeal from the decree should 
bear an ad valorem stamp duty MlXXEK v 
Aehoxee Rah 15 "W B,, 412 

3 Suit for declaratory decree 

— Stamp — T alii-at on of suit — The plaiutm claim 
mg under a will of the deceased applied fra 
certificate under Act XX\ II of 1860 but tho High 
Court on appeal refused the same He now brought 
a suit alleging that he was in possession of tho pro- 
perty of deceased and asked for confirmation of 
right and possession by enfn cement of the wdl in 
reversal of the summary order of the High Court 
Held that cl 3 art 17 sch. II of Act \1I of 
18<0 did not apply Thai was not a suit to ol tain 
a declaratory decree where ni consequential relief 
was prayed. DrsABA'tBuc CHOWDunT c Tajmo 
nrai Chowdrain 8B I*. TL, Ap OS 

*5 C DrxoBtfNDncx) Chovtotex c TAJironm 
Chowdub Am 10 W R 213 

4 Valuation of ««if for de 

claratory decree — Consequen'ial relief — Court 


3x2 



( lB9o ) 


DIGEST OF CASES 


( 1S9G ) 


COTJHT PEES ACT (VII OP 1S70) 

— canitrued 

Feet Act 1870 t 7 cl 4 and » 17 —A suit pray 
ing merely for a declaration that the plaintiff is 
entitled to require the defendants to account to him 
and to permit him to inspect tbeir boohs is simply a 
*n it for a declaratory decree without consequential 
relief and falls within art 17 cl 3 of sch II of Act 
VII cf 1870 A suit praying for such & dielaraHon 
na tho above and also tor a positive order in the 
ratine of a mandatory injunction for the production 
of tb defendants’ bools and property in tb ir bands 
or a suit praying for guch declaration aa the above 
and also for a positive decree for an account to ho 
taken by the Couit and for the production of the 
books and property would range under a 7 cl 4 
art (e) of Act \II of 1870 as being a suit to 
obtain a declaratory decree or order where conscqaen 
tial relief is prayed and also within art (d) of 
the same section as being a suit to obtaman mjnnc 
tion and a suit of the third species described above 
would fall undeT art (/) of the same clause as 
being a suit for accounts Qucere — Whether 

in the case of a suit for a declaration of the right of 
the plaintiff to an account and to inspection of the 
sMcndants books and for a mandatory injunction 
for the production of these books or of a suit for 
such declaration and for a positive decree for tho 
taking of on account by tbc Court and tho prodac 
tion of the defendants books the plaint would by 
% lrtuo of s 17 of Act 1 II of 1870 require separate 
stamps under arts (d) and (/) of cl 4 s 7 or be 
sufficiently covered by the stamp under art (e) of 
the same clans" and whether assuming the doclara 
tlon and the account each to require a stamp the 
prayer for an injunction or order for the production 
of hooks is not merely ancillary to and not a distinct 
subject from tho taking of an account Qurrre — 
M briber the provision m « 7 cl 4 of Act VII of 
XB70 that the amount of the fee payable in suits 
falling within that clause shall be computed accord 
Jug to the amount at wb cb the relief sought is 
Valued in the plaint is so luconsist’nt with that 
portion of s 31 of Act VIII of 18 9 which permits 
the Court receiving the plaint to reuse the valuation 
of the chum as to render that portion of s. 31 of Act 
Vni of 18 9 inoperative in suits within • 7 cl 4 of 
Act VII of 18/0 notwithstanding tho concluding 
pa sage in tba clause Quttre — IVbethcr the con 
eluding passage in cl 4 s. 7 of Act VII of 18iO is 
too express to admit of a limitation of the power of 
tbs Jnd^r and leaves him the nght to revise tho 
valuation pljced on suit* and r cl 4 by the p’amtiff 
But assuming this to be so it would generally not 
be advisable that the Judge should enhance the vain 
ation on the reception r f the plaint The fee pay 
able under* 7 cl 4 of Act III of 1S70 i« according 
to the amount at which the relief sought is \ slned in 
the pUint and n t the value of the subject matter 
ef the plaint SUvoiuB Oavzsn c ])m Hair 
cuauav ini X. B. R 2 Bom. 219 

® — — Stump — Fed a at Cry dr 

ilant at rel tf — XVhcre the pl*!atiP« sard 
‘ *“ * ‘•edsrstl si that a rautwalli had been guilty < t 
jnl f earn r *n l Oskol to have her removed from the 
IBUtwalluhlp and themselves appointed 1» her place 


COTJKT FEES ACT (VII OF 18T0J 

—continued 

whereby they would have been entitled to a share la 
the profits of the wuqf — Held that the fired stamp 
fee of H10 required by cl 3 art 17 *ch II of Act 
"VII of 1ST) was not sufficient but tbc plaint should 
bear a stamp of a value proportionate to the subject 
matter of the suit DEiuooa Basoo IlEQtfU v 
Asiigpb A isr Khaw 

(16 B I*. R., 167 23W R 453 

0 Valuation of suit —ZXaho 


rtedan law — Wwif—Fudoirment— Removal of 

trutlee — Court Fee* Ad Act VIX of 1870 t 
cl (3) and ml cl (f ) —In a suit for the removal 
of the defendant from the management of certain 
trust funds on the ground of misconduct the plain 
tiff stamped his plaint with a Court fee stamp of 
K10 and valued the suit at H 7 0<X> for the purpwe 
of jurisdiction Held that the B7 030 must be 
taken under the circumstances tube the plaintiff* 
interest in the subject matter of the *ni* that 
the Court fee must be estimated upon that sum- 
Del root Ranoo Begun v Amur Ah Khan 15 B * 

£ A7 followed OilRAO WntzA r Jov*3 

[III R. 10 Calc, 509 
-Stamp-Suit to set aide 


a deed or will— Declaratory decree— Conteiven at 

relief— In ft suit for confirmation of ^ possession 1/ 
d duration of proprietor} M„ht and also to set aside 
ft forged and invalid will -Held that tbs ^ 
a nght consequential relief over and above the demra 
tory decree prayed tor and therefore the petition 
of appeal ou-bt to be engrossed ou a stomp of F 0 ^ 
ti nate value to the subject matter of the suit J or 
Aabaw Giree r n B E*sn Csrosa Mnn 

[15 B I* R, 173 22 WB 438 

• Declaratory *mt —Where 


a suit was brought a"*io»t the holder of an Jmparti 
We palaiyapvt and others to whom port bns if the 
estate had been alienated by the sin of the 
kar entitled to succeed to the estate on his 
demise for a decree declaring that the alienations 
made by to* father <hd not aff -ct b« n*ht t-lMd 
that the Court fee lenabto on the pW w Bl® 
under art. 17 (3) of »cb II of the Covet lece Act 
»nd not an ad valorem fee "l in 

the amount tor which the alien# ti ns hadbeeu wfe 
Simubminr ' 

TATav PurmtonDAn I. E. K. 7 Ida a. 

Sail for declaratory decree 


-Conu^nUal relief -A jmt « *»«* 

Vs an account of hi* father's estate to m the«e 
_.w appointed under his father's •»* <" 'Ml 
he claims dimsge* to the extent of BpijOW to 
of hi* obtainin'* the account* should be iW™ 
.u»p |”*»* **o i >«•"!» «' r /-,“ 

and n t oti a stamp of BIO «1W» « « 3 * 

*d U of the Court Fee* Arl ^ 

drwn for ft declaratory suit la which no coowl 



< i*»: > 


digest of cases 


( 1699 ) 


trOukT FEES ACT (TO OF 1870) 

«— concluded 

relief is sought and which cannot be valued. FaM 
Doolax SuiGa.fi Gopas Keisto Sin oh 

[16 W R 160 

10 Suit for declaratory de 

tree '-CoMejweattol relief — Where plaintiff sued to 
establish her nght a3 the heirof her diccaS darn and 
to set aside a certificate nndir Act XXVlI of 1860 
granted j intly to her as well aa to the defendant 
with a view to being permitted to draw Interest on 
Government pronnaa ry nctes belonging to the estate 
of the deceased — Held that aa consequential relief 
was to f Uow the declaratory decree son c ht the 
stamp fee of RIO prescribed by art 3 1 17 fech II 
Court Firs Act was not sufficient for the plaint 
Mokhoda Das eh r IS obis ChUnder Mittkb 

[lew R 259 

1L — Suit for declaratory 

decree — The plaintiff recognized the validity of a 
hiTtgage for a term of twenty years of her deceased 
father’s estate made in l c 54 by her two hr thers ncr 
did she diapote the sale in 18C3 after the death of 
the brothers of the estate to the mrrtgagecs by 31 
her mother describing herself as sole owner as a 
transfer of 31 s rights. She claimed to be declared 
to have a nght to redeem from the mortgage of 18o4 
in due course of tune the share in the estate which 
de\ olved upon her by inlientance from her father 
andbrothere the sale deed of 1863 notwithstanding 
The G 11ft wsa of opinion that the suit was one for 
leclaration of ri„bt only and that the fee of IllO 
which was paid by her in respect of the memorandum 
of special appeal was the fee properly payable | 
TuAUANr Laxta Harsh 7 IT W 343 

sch H art 17 cl. 6— Stamp duty on 

appealt anting out of suits under > 77 of the 
Registration Act fill of 1877) —The Court fees 
payable on all appeals to the Hmh Court arising 
cut of suits brought under s 77 of the Registration 
Act of 1877 is ft fee of ten rupees irrespective of the 
salue of the suit Jantoo r Kadha Canto Dobs 
[LL.B. 8 Calc. 616 
COURT FEES ACT AMENDMENT ACT 
(XI OF 1898) 

See PRACTICE— Cl VIX CASES— LETTERS 07 
ADMINISTRATION 

[LLK 20 Calc 404 407 
COURTS (COLONIAL) JURISDICTION 
ACT 1874 (37 & 38 Vic c 27) 

&ee Offencb committed ok the Hioh 
Seas L L. R., 21 Calc. 783 

COUSINS 

See Hindu Law — Inheritance — Stbcial 
llEnis— Maxes— CodsiKs 

COVENANT 

7ee lUniDiRQ Lease 

[LL.H.,0 Bom. 623 
See COHTBACT— CONDITIONS TRBCEDENT 
[3 Mad 125 


C OVEN ANT — Concluded 

See Registrar op High Court 

[1L.R 10 Cale. 330 

• — breach of- 

fice Cases under Landlord and Tenant 1 
— Forfeiture— Breach op Condi 
’rioss 

See Registration Act 1877 s 49 

p L R 2 Bom 273 
fire Cases under Vendor and Purchaser 
— Breach op Covenant 

in restraint of trade 

See Cas s under Contract Act b 27 
■ — — not to alienate 

See Cases under Mortgage — Form op 
Mortgage 

COVENANT SUNNING WITH LAND 

1 Transfer of the land. — fi by 

an instrument in writing duly registered agreed 
for valuable consideration foi himself his heirs and 
success rs to pay his wife A a certain sum ninthly 
out of the incline of certain land and not to alienate 
such land without stipulating for the payment of 
such allowance out of its income He subsequently 
gave L a usufructuary mortgage of the land subject 
to the payment of the allowance L gave It a sub 
mortgage of the land agreeing orally with £ to con 
tmne the payment of the allowance himself Held 
in a suit by A against L and £ for the arrears of 
the allowance that A was not affected by on agree 
ment between L and S as to the payment of the 
allowance and £ being in possession of the land was 
bound to pay the allowance Abadi Qegam r Asa 
Ram I L R SAIL 102 

2 ' Malikana — Heritable charge — 

Suit for arrears of malikana allowance — Bond fide 
transferee without no/ ice — Transfer of Property 
A t (IV of 1B82J s 3 — fi sold a share m immove 
able proper* y to M by a registered deed of sale which 
contained the following provisions — The said 
vendee is at liberty either to retain possession hunsclf 
or to sell it to some one else and he is to pay B25 
of the Queen a com to me annually (as malikana) 
which he has agreed to pay St mortgaged f fie pro 

perty to B Who obtained possession and after the 
mortgage the annual payments provided for by the 
deed of sale ceased The representatives! fthp vend >r 
sued If and B to recover arrears of malikana 
Held without expressing any opinion as to whether 
registration of the deed of sale operated aa'n tlco to 
all the world or whether notice of the terms of tho 
deed was necessary to bind U and assunun n B to have 
had no such notice in fact that if he ]i« 1 »earche,f 
the register ho would have ascertained thrift terms 
and if he did not search the register he mutt have 
wilfnlly abstained from so doing or was guilty of 
gr ss negligence In not so d ingi that In cither raw 
he ccnld net be trfated as a fond fids m rtgsge* 
without notice 1 and that beln,. In remit rf tie 
pnfits <f the property he w#a liable for the annual 



( ISM ) 


DK5FST OF CASES 


( l^CO ) 


COVENANT RUNNING "WITH LAND 

—eonclttdtd 

payment of the J125 from the date when lis tooV 
possession ns mortgagee Agra Hank v Barry L 
JR 7 St It 2o5 and Flicker v fatcItM X it 7 
Ch App 2o9 distinguished Aiadt Begam r Asa, 
liar* I L T 2 All 162 referred to The dtfitu 
tion of the w ord notice’ ms Sol the Transfer of 
Property Act (IV of 183“’) correctly codifies the lair 
ns to notice which existed prior to the passing of 
the Act CncBAi^Uf r Bant 

[X.Ir It 9 AIL 591 
COVENANT TO RENEW 
Settlement — — A & *a 

mtndar entered into negotiations nith Government 
for settlement of certain lands Pending the settle 
burnt A sublet to B and grunted him an omalnsm* 
for one year and covenanted therein that whatever 
term of settlement ho mi 0 ht obtain from Govern 
ment ha ■would grunt to A a pottah for the curve 
spending ti no The negotiations with A were 
broken eff and Oov erninrat settled With C on con 
dition that he should abide by the above atoalnama 
Held that C was bound by the covenant to renew 
the amalnamu did not require to be registered 
Rapika 1'juasad Cj-uoteh c PiiraijNDEB him 

(IB h It, A C,7 
COVERTURE FLEA OF— 

•See Antzui* Const— Objectw** 
tassv ron viaat nun ov apprai^— 
Speciax Casks 

CIN W Ed. 1873 243 

See Rcsbaito akd its 

{8BLS. 372 

COW, X>EFXNXTION OF- 

See Pivai Copz * 429 

[t I* JL, 22 Calc., 457 

CO WZDOWB 

See Hrrotr Liv- Aromos- Who xaT 

OS MAT SOT AOOTT 

[hi Jl JD Bom ICO 
L h.H 23 Bom 416 
1 Ti R. 23 Bom., 250, 327 

Set n«n>r I Atv— lKKEEITAKCB— SrEClAt 
M eras— Peuaus —V> mow 

ILL. It lHad. 200 
L.R.4IA 219 
i Bom ee 

3 Mod, 288 424 
llnd Jur OB 80 
L L. R. 2 Mad, 194 
LL.JU7A1L U4 

See ntWDC I AW— IMBTITiO'l— RjOnT TO 
1 ASTITIOV— IVlTOW 

(LI* It. 1 Mad, 290 
hR HA 213 
UiRhS Mad 194 
3 Mad. 424 
CBLR 134 
I. L. R 12 AIL, 81 
L.IL.10L A, 160 
L. IL, 23 Mad, 222 


CO WIDOWS-roae/wW 

See Hwtdu Law-Widow — Power o* 
JRsroamot— Axienatiov 

fLIE 0 Calc C60 
I L.R 10 Mad 1 
L.R 101 A, 134 
I L K, 33 Mad, 623 


COWRIE 


See OhMBtrKO 1 h S.18 All S3 
(r L 11, 20 All, 311 
L L R., 25 Calc , 432 


See PEETEKTIOV flp CflPWTT TO AKIJfAtS 
Act I L R , 24 Calc , 881 


8n Djhjtob bid Cssdim* 


Set pnoBATB— O pposition to and Brro 
CATION OP OSAST 

(I L. It., 2 Calc , 208 
I L R 0 Calc 420 460 
tLR 10 Calc. 10 413 
L.R. 101 A, BO 
U.R 17 Mad. 373 
X X> 21 19 Calc 48 

Removal by cf debtor b property 

SeeTat, p.L R 23 Cftlc, CO 9 3017 
ILL U. 2Q All, 03 

~ — Soft by— 

St, Casts vrom RsmsrfMnr* or 
JJXCSASID PtB ON 


CREMATION 


See hmsAwcs-Cspra Csrur^s. T*«* 

fc ws5ssrw^sfssass 

CRIMINAL BREACH OF CONTRACT 
See Casks toot* ACT XIII or IS 9 

Se, •inuswcnov PT 
Orrt'rcrs coirirrrrrn 
ov, J)»r*i«-C>nr^ »m £“ 5 & 
Covt*act l-LiL IfiZzU *>t 


(f h It, XO Mail. - t 



( \Wl ) 


DIGEST OP CASES 


( 1502 ) 


CRtMtNAL BREACH OF CONTRACT 

— concluded 

L Penal Cdde s 460 — Contract 

of serci c« <o cotrey tnd go to <Se cats — An agre 
input for personal irtnee in convening indigo from 
the field to th«, vats is not a contract the breath of 
Which u punishable by s. 420 of the Penal Code. 
Re Aow.il Tewaree 8VR,Cr 80 

2 Offence t agamit 

travelled — Qi«rre — Whether the words during a 
Voyage or journey ** In a 490 of the Penal Code do 
not limit the cffenccs made nnder that section to 
cffenecs against travellers. That section however 
does not apply to a contract to place the defendant a 
carts at the complainant s diepc gal for a specified 
time to convey a thiu D from where he plpaica to 
where he pleases. Saar. r Jiirunjun Chattebjee 
[ 9\V It. Or 12 

CRIMXNAIi BREACH OP TRD8T 

See Abetment 4 C "W N , 309 

See Bankers I LB 19 All 88 


See Charoi— Form o» Charge— Ckoh 
mil Breach op Trust 


[8 Bom , Cr 11B 
LLB.17 All, 153 
ILK 18 AU. 118 
I HR. 34 Calc , 103 


See Coirroruntka Offence 

[EL R 1 Mad. 191 
6CLB. 382 


See JCEltSTCmv OF CRIMINAL COURT — 
Gzneeal J UmsDICTION 

[I L. R , 1 Mad 55 
See Jurisdiction of Criminal Court- 
Offences COMMITTED ONLY PARTLY IN 
our District- Criminal Breach of 
Tru t ILK 13 Bom 147 

[ILE 19 AU 111 
See Partnership Property 

[8 B L R Ap 133 
13B L E. 310 note 15 W R Cr 51 
13 B L R. 307 21VE Cr 58 
13B L.E 308 note 21 W R. Cr,10 


See \erdict op Jury— Power to in 
TERFERE WITH VERDICTS 

IBL.R 19 Bom 749 


*• ■ Act Xin of 1859 — Fur* thing 

Jalte account t — W here there is no provision In the 
Penal Code and any other law (such as the Breach of 
Trust Law Act Kill of 1859) provides punishment 
for an cffence any person committing such offence 
may he tried 'under that law Watson & Co c 
Bfrantnath Dass 14 "W R Cr ,80 


2 Requisites for offence — To 

constitute the cffence of criminal breach of trust 
there must be dishonest misappropriation by a person 
in whom confid uce in placed as to the custody or 
management of the property m respect of which the 


CRIMINAL BREACH OF TRUST 
— continued 


breach of tmst is charged. Issue Chunder Ghosb 
c Prabi Moeun Paxit 16 W R Cr , 39 

3 — — Immoveable property — Penal 

Code (Act XL V of 1860 J et 403 and 405 ,— The 
property referred to in s 403 of the Penal Code is 
as in s. 403 moveable property and criminal breach 
of trust cannot be committed in respect of im 
moveable property Beg r Oirdhar Dharamdas 
6 Bom IT C„ Cr, 33 followed Juodown Sin ha 
t Queen Empress I L R. 23 Calc 372 

4 Pledging of articles already 

In possession of pledgee by way of pledge 
— A persin who pledges what la pledged to him may 
be guilty of manual breath of trust There are two 
elements — (1) the disposal in violation of any direc 
tion of law or contract express or implied pre 
scribing the mods w which the trust ought to be 
discharged , (2) such disp sing dishonestly Anony 
uoru 8 Mad Ap 23 

6 — Pledgee of turban using it 

— Lhihonettu —The pledgee of a turban gaunot be 
convicted of criminal breach of trust for wearing 
it there being no dishonesty in the Act Meaning of 
the word dishonesty in tho Penal Code Anony 
moub 3 Mad Ap 8 

fl — Misappropriation of pay of 

thanna police— Penal Code it 405 409 —A 
constable who dishonestly misappropriates to his own 
use the pay of his thanna police entrusted to him 
is guilty of criminal breach of trust Queen t 
SUbdar MEeah 8 W R Cr 44 


7 — Refusal to give up land 

mortgaged— Bernal of mortgage — Penal Code 
t 305 —A refusal to give up land alleged to have 
been mortgaged the mortgage being denied cannot 
be treated as a dishonest misappropriation of tho 
documents of title amounting to a criminal breach of 
trust under s 406 of the Penal Code Itzo i Jav 
feu Naix 2 Bom 183 2nd Ed. 127 


8 —Fraud by mortgagor in 

respect of mortgaged property —If a rnoriga 
gor in possession who is entrusted with the dominion 
over the mortgaged property by the mortgagee (the 
mortgage being in the English form) wilfully default* 
and causes the property to be sold for arrears of 
Government revenue for the purpose of defrauding 
the mortgagee and purchases it beuaml, he Is Imlte 
to be punished for criminal misappropriation nnder 
s 405 of the Penal Code Ram Manick Sjiaii r 
Brindabun Chunder Potdar 6 W R , 230 

9 Cheating — Penal Code tt 405 

417 —Where silver was entras td to the prisjmr hr 
the purpose of making ornaments and ho introduced 
topper into the ornaments — Held the tffenc* & m 
mitted was not cheating but criminal breach of trust 
Reg c Babaji bin Bhau 4 Bom., Cr IQ 


wiiuimuu 4.U CUU 80 wrontffl.'l 

gain or loss— P t » 0 { Cods » J<\, 40C—La//il 
AH (I '/ im j , js-Th, „,«„i 
was sub inspector of pnhee at the than* of b„ nr J 
A pony was brought to the pound at the police *t»0*, 



{ if** j 


DTOFSf O? CASTS 


( lOOi ) 


CItrMTNAK BREACH OP TRUST 

— continued 

nod confined there under Act I of 1671 The bool* 
kept. at the station showed that the pony had been 
sold by auction under the Act and purchased by one 
Gopinath. A£tcr soma time the pony had eventually 
been purchased by the accused from a vendor from 
Gopiaatb The Magistrate found on the evidence 
that there had been on eale under Act 1 of 1871 nod 
convicted the accused of criminal breach of trnat and 
sentenced him under s 40S of the Penal Code Held 
the conviction was illegal There must be an entrust 
mg of the accused with the property and that he 
dishonestly misappropriated «t there must he on 
intention on the part of the accused to cause wrong 
ful gain or wrongful less Qceeh r Fai Krishna 
Biswas 8BIB. Ap I 

S C In mattes of Pam Kisto Biswas 

P8¥ K. Cr 52 

H PailUr© to account— -Penal 

Cede js 406 407 408 — Ihe prisoner a gomattah 
toalc from bis employers between 15th April and 
30th June sums amounting to HGOO for the pur 
chase of wood Daring that period he supplied wood 
to the value of B234 but the prosecutor alleged that 
most of that was to be net eff against balance to the 
debit of the prisoner for the year before and that 
the value of the firewood was as a fact only K31 
The prisoner was charged with criminal breach of 
trust as a servant The defence was that he had 
purchased wood and made ad ranees on that account 
but this defence was proved to he false The Magi* 
Irate convicted him but the Judge held it was merely 
a failure to acciunt and acquitted tbc prisoner 
Held tbe prisoner was guilty of criminal breach of 
trust Watson r OoudKuan 

J1B.B.B. S JSr 21 10W R, Cr 28 


12 Penal Code e 405 — WTicre a 

complaint only amounted to a statement that the ae 
cased b»l in consequence of certain arrangements 
made with tbe complainant a father received certain 
money* and had refused to render account* but con 
tamed i allcgati u that he had m fact realized and 
dishonestly mtsappn printed any particular rum 
andobvi usly was made for tbc pnrprio of forcing 
1 tin to render accounts — Jlrld that the Magutrato 
w»* n-'ht m ditMistin™ it «mce the facts alleged did 
»> t constitute criminal breach of trnrt Qcecw Fw 
rntss r Himrnr I LK.fl AIL, 668 
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— Partner — 31at!erand tertant — 
Tbo accused wa» convicted of criminal breach of truit 
in respect of the value of good* which had been 
entrusted to him to »e!l It was urged bef re the 
High Ourt that the conviction could not he sustained, 
a* the accused was a partner with the pro* M-uW 
Iftld by Jalksc.'* J that the finding of the Jlapn 
trate and MasSon* Judge on the evidence was to the 
inn Oat Ui prisoner wa* n t a partner bat a 
servant j that such fin ting could net he Interfered with 
B h O art as a Coart of revision nnlcssthrre 
1 l*w * that the finding wa* romvt 
dcfmve of the pnwner could not 
i tn^ say ll-at he was a partner 
* small share la the 


lu l w it. 
te t , 

lot tu fety that h 


CHIMIN AI, BREACH OF THUS 

— coni uived 

profits and that each claim dfd not male Mm 
partner an agent a remuneration being a share i 
the pafitj not constituting the agent a partner JJei 
by Kemp and Mrrrgn JJ (releasing the prisoner 
that though the all iwuhcc of a portion of the preti 
or goods does net destroy the relation of master an 
servant the accused m this cate distinctly pleaded 1 
was a partner and not only that he was entitled to 
share m the profits that the lower Courts did nc 
specifically decide that the accused wm a servant 
and that the prosecutor * remedy was a cm! suit f 
an account Zv the icattee of L m. Ciund T or 
[B¥ E,Ct S' 

14 - . Public servant— Pm-rf Cod, 

e 409 — A milage shroff whose dnty It was to awh 
in collecting the public revenue received gram fro* 
raiyats and gave receipts as If for money received b; 
virtue of a private arrangement Held that Zb 
could not be convicted of criminal breach of trust b; 
a public servant under « 408 of the penal Code »' 
he was not Authorized to receive the public revenue 5i 
kind aDd the party who delivered the gram did us 
thereby discharge himself from liability for thi 
revenue AnohtMoits 4 Mad., Ap , Il- 


ls 


-Penal Cade 


A& jrenat ^ 

** 408 409 — •Sentence 31, t, gal, on c /~\Vhcre t 
Court inspector improperly delegated to aconstabk 
the custody etc of Government money* (taking 
from him private security to nave Jnm self from Ion 
In case of defalcation) and tbe constable ibshoawtii 
converted tbe money to hi* own oie although Ivc 
afterwards restored it tbe case was held to fa 
under *.403 and not. 400 of the Peart Code, and 
the sentence reduced fr m tea years' trsosporUtwri 
and a fine of R500 to one year’s 
jurat without fine Q«rv <• BAW«^rA*i™» “ 


10 


- petal Code 


409 —To constitute an offence undv f 5 » 

it necessary that the property JJLjJ 

ovemmeut but that U sboulJ have be« ' 
a public servant in that capacity I * 5 **£* 1 £f 5 
r 3 AM SOONDCB PODDAK " C Lit, BI6 
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trmneit Code 

> — Jfaib Hattr — The Nath N»«r t* • 


r 409-Ha, b A«ir~Tha ftato nmry* 

►ervant within the meaning of s 409 at the Pern 
Mde and not the mere private servant of the ***“! 
}ms r IUrxood JIossw-v 2 If W , aw 


1 fo9—Jbeeaee of d tbontii 

, accused w bw capacity of rcvrone prtel remvea 

m the Government treasury small sums of money 

account of certain tempi* alto wauett •***££* 

once nav over the same to the persons 

•reel re them a* be was bound to As bat •W*"** 

it such persons w*r# willing to trust him »> 

rded to the rerenn* »utborttfr*~J*M 5“*« £ 
used fulfilled the trust repcscd to Mmbyu 
! inert and tbst bis mere retcntlwi f th*«*»*y 


- Penal Cade 


( ISO u ) 


niOKST OF CASFS 


( lOOG ) 


CRIMINAL BREACH OP TRUST 

— cont mnf <f 

for* lime in tli absence <t any eul nee <f «!•* 
honesty did not am unt to criminal broach c f trust 
Mill in the meaning of • 409 of the Penal Code (XLV 
ff IfeCO) Qceev E«Htz3S r OlVTit Tafidas 

p. L. R. 10 Bom. 258 

19 Master and servant— Set 

rant entrusted with moneys fur payment to tradri 
man of account settle l tci/A master for a specific 
sum~Oratu tit cf tradesman to sercant — Right of 
ma ter to benefit of gratuity — Act XLV of I860 
ss 40a 409 — When a master entrusts his servant 
with m mey for the payment < f an open accouut t.e 
an account of vluch the items bare never been 
checked cr settled and the tradesman makes the 
servant a present and the transaction am nuts to a 
tsxnti n of the bill and a reduition of the price by 
the servant, the latter obtains the reduction for hts 
master’s benefit the money in h»» hands always 
remains the master's pn perty and if be apprt 
pnates it he commits criminal breach of trust But 
where the master himsilf has settled the account 
with the tradesman for a specific sum ard tends 
the servant with money and the sen ant after making 
the payment accepts a present from the tradesman 
m that case the servant d es not commit criminal 
breach of trust inasmuch as the money is given to him 
by a pem m whr m he believes to have a right to piy 
it thiugh it may be that according to the st jfc 
equitable doctrines of the Court of Chancery /he is 
bennd to acc- unt tithe master f r the money Jtf a y s 
case Jit re Canadian Otl Works Corporatigj, L 
R •> 10 Ch App 693 referred t QnE£5e®itPBEsg 
r Imdau hnss r ~ ” ■■■ 8 All 120 

20 — — — J renal Code 

s 408 Criminal r breach if trust by a sercant— Cn 
tn nal mtsappr* pr , a ( l0H —An accnsod person who 
was m the sm*£ e umujdars and whose duty it 
wss to pay intil tJie Collectoratc Government revenue 
due in respect It tbeif cgt »tcs, immediately before the 
due date of a V ]gt r( - cel e d from them a certain Bum 
of money witbjV, * pec fic instruction as to its appli 
cation On rf €Ce Spt of that money ho pa d a p tion 
only of it / oto ihe Collect -rate on " nt ,?* 

revenue and/having done u- he then alter. d the Chilian 
given back f/o him showing the am unt actually paid 
and made ifc appear that a much loiter amount had 
keen paid nf than w as the fact Tins Chilian he sent 
to hi. emplXyer for the purp. .e of showing the apph 
cal m rf *1 »e money He was charged (amongst other 
effencnl V?»th criminal b each of trust as a servant 
(« 40s n#(tl e Venal Code) In respect of tho difference 
between lt aa amount actually paid into the traisury 
and fl,n W rant sh wn to have been paid in by the 
altered ,il» 'b*" The accused was convicted on all 
th«V (1 ( ce 11 was contended that the charge under 

t r .' <M not sustainabl inasmuch as the money 
J ® *jill -ged to have been sent ti the accused for 
n~ not , die purpose of paying the Government revenue 
»ni J the acc uuts between him and his employers 
•“aihaty becu adjusted and that it was net shown 
r at the date of the alleged breach of trust the 
hethcU „ Rg ln j i ted to his employer or the reverse 
Il^td tliat as the money was siat to the accused 


CRIMINAL BREACH OP TRUST 

— concluded 

immediately before the k isl <Ly and the ..allin wad 
sent to the eui[ layers shovviug in its altered state the 
amount really payable as revenue which nearly covered 
the whole a mount remitted, it was reasonable to infer 
that the accused was aware of the implied purpose for 
which tho money was remitted and as he deposited a 
very much smaller amount than that remitted and 
tned to pass < £f tho altered cliallan as genuine there 
wss a dishones missppnp nation of the difference 
sufficient to constitute the tffence under s 40S Loire 
Moiiaw Saukab r Queev Empeess 

[LL. R. 22 Calc., S13 

3L- 


Renal Code s 409 

— Rice condemned and ordered to be destroyed — Pro 
perty according to the Penal Code — Sale of the 
same by municipal inspector — A certain consign 
ment of nee lay unclaimed at the hidderpore Docks 
and was advertised for sale by auction by the Port 
Commissioners Before it was put up to auction tho 
nee was found to be in a mtten condition It was 
Condemned and with the consent of the Port Com- 
missioners seized by the officers of the Health Depart 
ment of _ths_Grrporation of Calcutta and ordered to 
be destroyed Held that assuming that tho nee 
wat'eutrastid by the Superintendent of the Health 
Department to tho accused (who were inspectors 
employed m that department) for the purpese of 
destruction and that the accused instead of destroy 
ing tho nee sold the Bamo toathird party andretamod 
the pn coeds of such side they did not commit the 
offence of criminal breach of trust as public servants 
Semble — The accused committed no tffence punishable 
under the Penal Code though they may have been 
miiltv of infringing a departmental rale. Esipbesb 
rWo«a«« 2CWN„218 

CRIMINAL CASE 

See ACT Mil OP 1859 

£1 L R. 27 Calc 131 
4 C W N 201 


CRIMINAL COURT 

Disposal of property by — 

See CsniiHAt Procedure Codes S3 517 


See Ern>*\cs— Cim, Cases— JIiscixia 
wsotrs Documents— Crimes’ ae Corsr 
Prock torsos w 
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mars? of gasps 


( ) 


CRIMINAIj BREACH OF TRUST 

— continued 

and confined there under Act I o£ 1871 The books 
kept at the station showed that the pony had been 
Bold by auction under the Act and purchased by cue 
Gopinath. After some time the pony had eventually 
been purchased by the accused frew a vendor from 
Gopioatb The Magistrate found on the evidence 
that there had been no sale under Act I of 1871 and 
convicted the accused of criminal breach cf trust and 
sentenced him under s 40b of the Penal Code Held 
the conviction was illegal There must he an entrust 
mg of the accused with the property and that lie 
dishonestly misappropriated it there must be an 
intention on the part of the accused to cause wrong 
ful gam or wrongful less Qceev r Raj KnisnxA 
Biswas 8 B L It, Ap 1 

S C In ijatieb o? Pam Kisto Biswas 

116"W R,Cr,62 
31 Failure to avooluat—Texal 

Cede w 405 407 403 — Ibe prisoner a gomastab 
took from lux employers between 15th April and 
30th June sums amounting to R600 for the pur 
chase of wood During that period he supplied word 
to the value of R231 but the prosecutor alleged that 
most of that was to be set rff against balance to the 
debit of the prisoner for the year before and that 
the value of the firewood was as a fact only P34 
The prisoner was charged with criminal breach of 
trust as a servant The defence was that he had 

E tttvhased wood and made advances on thst account 
nt this defence was proved to be false The Magi* 
trate convicted lnm but the Judge held it was merely 
a failure to account and acquitted the prisoner 
JTtld the prisoner was guilty of criminal breach of 
trust 11 ATSOV r OOLXS KHAW 

[IILI1.R. S If 21 10W R Cr 28 


12 Penal Code fi 405 —Where a 

complaint only amounted to a statement that the ac 
cuscd had in consequence of certain arrangements 
made with tbr complainant s father received certain 
money* and had refused to reu ler account* hut eon 
tallied u all ’Ration that h had in fact realized and 
dish neatly u isapi ropriated any particular sum 
amlobvi usly was made for the purpose of forcing 
1 lin ti render accounts — Iltld that tlie Magis rate 
was nehl In dismissing it sinre the facts alleged did 
n t constitute criminal breach of trust Qcrrv F*r 
rats* r Mcneiir I L.H ,Q AIL, 6 68 
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— Partner — Matter and ter rant — 
The accused was convicted of criminal breach of trust 
»u respect of the vatue of goods which bad been 
entrusted to him to sell It wa* urged bef re tl e 
High O urt tliat the conviction could n« t be sustained, 
as the accused was a partner with the prosecutor 
Jtfld by JacXIcv J that the finding of the 
teste and ‘icssfcms Judge on the evidence was to the 
iffirt that tb« prisoner was n t apartntr hot a 
servant i iliat such fin ling could not be interfered srith 
bjrt! lit 1 Omrt as a Court of revision nulcssthere 
was a u trtake n l»w j that the finding was correct 
in law itiat O d fmr* of the prisoner could not 
be t*Vr» t si Is say that he wa* a partner 
In I K rely that Ik da la J a small share tu the 


CRIMINAIj RHEACH OF TRUST 

— continued 

profits and that such claim did not mate Em * 
partner an agent a remuneration being a share itt 
the profit* not oons'itiltnjg the agent a partner Held 
by Resip and Mirren JJ (releasing the pr tatter) 
that though the all iwunce of a portion of the proa s 
or goods doe* not destroy tins relation of master an l 
servant the accused m this case distinctly pleaded he 
was a partner and nit only that ho wa* entitled to a 
share in the profits that the lower Courts did not 
specifically decide that the accused was a »erv»nl 
and that the prosecutor » remedy was a cml *mt f t 
an account Iff the ataxies op L*zl Chajcd Roy 
[ 0 V R-Cr 57 

14 Public servant— Renal Code 

t 409 — A village shroff whose duty it was to aubl 
in collecting the public revenue received gram from 
raijats and gave receipt* as if for money received by 
virtue of a private arrangement StU that Be 
could not be convicted of criminal breach of 
a public servant under * 409 of the Penal Code as 
he was not authorized to receive the public revenue m 
kind and the party who delivered the cram did n't 
tlierebv discharge himself from hjhility for ‘ 
revenue Attcamions . 4MAd,Ap 

16 F, no 1 Cod' 

u m 403 — Sentence 3f*ti ffat'on a/~ynere o. 
Court inspector improperly delegated 40 

th- custody etc, of Government nionevi (UMog 

from him private security to save , 

in case of defalcation) and the 

converted the money to Jus own wdtoMti “» 

afterward, rertwed it the case ™ 

»nd.fiii»of B=00 to cue IJ'WJ'XI 
ment without fine Qcirfv Bau*^ ^ ^ Cr^l 

- — remat Gode 

t 400 — To constitute an offence under * 

SVSfSSSi a c t a. 6.5 

17 — renal Cede 

A az.r -The • O* 8 ? 


17 

r 409 — Nash A az.r— The the 'penal 

wrvaut with.n the meaning of l a. 409 of 
Codr and not the urre private servant of th g 
5uzrv t Mxnsroon HcsJ«v a n w ^ 

. y,na! Cade 

, 409-Aitenr. a/ domett 

Lhe accused in tu. capicrty of revenue I 

rrom the Government t«n»ury *n»H did J* 

nawnnt of certain temple *”"«»■** 

it once pay over the wm* to th« ’ >?TE* M) p twv | 

[o receive them •« he ws. bound to do, 

[list such person* were for 

bad actually passed m#,p A*. that th* 

warded to the rermne authortticfc— 
accused falfliW th* trust ^ 

rrnmcoi and Ibsl hi* »*re rctentiwi rf 
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PIOEST OF CASFS 


( 1D0C ) 


CRIMINAL BREACH OP TRUST 

— confirmed 

ter* time in the absence of any evilenoe <f dis 
h nisty did not am'nnt to criminal breach f trust 
within the meaning of ■ 409 of tin Penal Cod (XLV 
of lb€0) Queen Empress r Gantat Tabidas 

[1L B. 10 Bom. 250 

10 Master and servant— Ser 

rant rnfrasfed Kith mciteyt for payment to trades 


man of ace ant settle ! trifh master for a specific 
sum — Grata ty of tradesman to terra nl — Eight of 
master to leneft of gratuity — .dcf XL ! of 1860 
st 405 409 — l\ hen a master entrusts his servant 
with m ney for the payment < f an open account i e 
an account of which the items have never been 
checked ct settled and the tradesman males the 
sen ant a present and the transactim am nuts to a 
taxaii n of the bill and a reduction of the pnee by 
the sen ant tbe latter obtains tbe reduction for bis 
master’s benefit the money in bis hands alnajs 
remains the master’s preperty and if he appre 
pnates it he commits criminal breach of trost But 
where the master himself hat settled the account 
with the tradtsman for a specific sum and sends 
the savant with money and the servant after mating 
the payment accepts a present from the tradesman 
in that ease the servant d es nit c mnut criminal 
breach of trust inasmuch as the ininey is given to him . 
by a per* m win w he believes to have a right to givg'' I 
it th ugh it may he tltat according to the strict I 
cquitaHe doctrines of the Court f Chancery /he is 
1/ uod to nee nut t the master f r the money tr a y 
cate In re Canadian Oil Workt Corporatism ' 

0 C> J-nn KQS ...fprri.,T fn OnEPN.^topll 


10 CJ App 593 referred to Qum^-Empress 
• Ikdad Knair r" nTh 8 All 120 


- Penal Code 


t 408 Cnmtnaji inach of trait by a terrant—Cn 
minal miiapprJ ipr , atl0n _An accused person who 
was in the sery ice 0 f lamindars and whose duty it 
was to pay mhj t h Collect rate Givemmcnt revenue 
due in respect/ „f their estates immediately before the 
due date of a received from them a certain sum 
f f money with} no gpe ciCe instniction as to its appli 
call, n On lAceipt of that m my ho paid a p rtion 
only of it / n to the Collect -rate on ace u it of the 
reieuue and leaving done ao he then altered the challan 
givm bach t/ 0 h, m g], wmg the amount actually paid 
and made it appear that a much larger amount had 
been paid nf tlmll was the fact Tins challan be sent 
to bis empll . er f or the purp se of showing the appl 
cat* n of MJe money nth* 


charged (amongst other 
i of trust as a servant 
- - - -- siuo i ™ — respect of the difference 

bitwe a tL e am actually pail into the treasury 
and the aim unt sh wu to have been paid in by the 
altered clklUo fhe accused waB convicted on ” 


--- *i, ie vvjuvy lie " 

(lienees) rf ltb criminal b each of tro B t a 
{• 403 of {'the Penal Code) V 


the cliargfe 


The accused 

s It was contended that the charge under 
- „ as not sustamabl inasmuch as the money 

was not ^alleged to have been eent to the accused for 
the spec* hie purpose of paying the Government revenue 
and tbsjpt the »cc unta between him and his employers 
had net t been adjusted and that it was net shown 
"betheif at the date of the alleged breach of trust the 
»»cnfa 1 1 was indebted t > his employer or the reverse 
Held {\tliat as the money was sent to the accused 




immediately before the list day and the _sllan wad 
sent to the employers showing in it9 altered state the 
amount really payable as re venue winch nearly covered 
the whole amount remitted it was reasi liable to infer 
that the accused was aware of the implied purpose for 
which the money was remitted and as he deposited a 
very much smaller amount than that remitted and 
tned to pass < ff tbo altered challan as genuine there 
was a dishones misappropriation of the difference 
sufficient to constitute the iff ence under a 408 Lour 
Mohan Sarear r Queen Empress 

[1 L. R. 22 Cola 313 


2L — 


— Penal Code t 409 


— Rice condemned and ordered to be destroyed — Pro 
perfy according to the Penal Code— Sale of the 
tame by municipal inspector — A certain consign 
ment of ncc lay unclaimed at the Kidderpore Docks 
and was advertised for sale by auction by the Port 
Commissioners Before it was put up to anction the 
nee was found to be m a rotten condition It was 
condemned and with the consent of the Port Com 
missioners seized by the officers of the Health Depart 
ment of thg-Gerp iration of Calcutta and ordered to 
be destroyed Held that assuming that the ncc 
way entrusted by the Superintendent of the Health 
Department to the accused (who were inspectors 
employed in that department) for the purpose of 
destruction and that the accused instead of destroy 
ing the nee sold the same to a third party and retained 
the prre eda cf such sale they did not commit the 
offence of criminal breach of trast as public servants 
Semble — The accused committed no offence punishable 
under the Penal Code though they may have been 
guilty of wfnngui 0 a departmental rule. Empress 
v Wilkinson 2 C W N., 210 


CRIMIN' AI. CASE 


See Act XIII op 1859 

[I L R. 27 Calc 131 
4 C W N 201 


See Insolvent Act s 60 

[I la R 10 Calc 605 


«See Betters Patent IIiqh Court cl 16 
[L L R. 17 Mad 105 


CRIMINAL COURT 

Disposal of property by — 


See Criminal Procedure Codes 93 fil7 


. Proceedings in — 


See Evidence— Civil Cases— Misceela 
nbous Documents— Criminal Cocbt 

Proceedings in 


See Cases under Res Judicata— Comm 
tbnt Court — Criminal Courts 
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DIGEST OF CASES 


( 15 0 > 


CRIMINAL PROCEDURE CODES l ACT 
V OF 1B6S ACT X OP 1882 ACT X 
OT 1873 ACTS XXV OF 1881 AND 
VIII OF 1889)— conliMeif 

• 127(1873 8. ABO) 

&t« U KUkVrFCX. ASSEJfUlT 

[I L.R 7 Bom 43 

— -s 133 (1873 s 621 188169 

f 3°8) 83 134 136 133 137 138,139 
141< 18 79 08 523 623 624 623 
1881 69 ca 309, 310 311) 

Sre Cases under N cmincr — Under 
Cuimjvai. Pkocpdebh Code 

ICDICUl OTPICERS LtAUIUTTOP 

$2 Bom 407 
4 Bom , A C 150 
G Mad 345 
4BLR A. C 37 
13 W IL 13 
7BLR. 449 
16 "W B 63 
v «’« CASrs rtront JrRispicno op dm 
Conn — M agistrate a Oudehs Inipb 

TERENCE WITH 

Sre JrniT- 3 rat under hcnwcr ^ec 
tio\s op Ckiuzhat 1 rocfm up Coi r 

[UR,18 All , 158 

— 8 133 

See OrCLABAiout Decree Srrr job— 
OttDKftB OP CKIJtmt CorRTS 

(OB Ii E C43 
I L R 17 Bom , 203 
Tte Fenai Code s 18» 

H0CL.E 193 
12 C L R , 231 
I L, R 23 AIL 577 
I I> It, 18 Calc 0 
LL.R 12 Mad. 476 j 


eo a oil) 


88. 136 140 (1872 b 626 1801 


Srt Kiotrr oy Srrr - J rpicr At OrptcpRB 
him A0A11ST 8 Bom. A C , 04 


8 137 


See Utciaratom Decree Sett tor— 
Dxct.arjltio'« OTtm.» 

ft L.IU15 Calc. 400 

8 140 

Tr^Ai Code i 1<A 

(L L. R, 13 AIL* 377 
*• 144(1872 b 618 18014)0 88 02, 


St* Fire 


7 W R, Cr 37 


OPPICTM lmiUTY OP 

14 B IfJ?- A c 37 13 w R 13 
"" L n 44D 10 W n 03 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1893 ACT X OF 1682 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
Vtn OF 1868}— confimW 

See JumamctioR dp Out Cocbp— 
TctbeicWatb OBSTatcriD** op 

(I I> R> 3 Calc., 20 
S>f MAOtSTFATE JCRtEDtCTZOV OP— 
PolTEBS OP JUOlaraJTM 

(ID- HAWAII 485 
oc' Cases under Lotsavcb- Uroer 
CBIMINAI, PROCEDURE CODE 

See XlJIBANCS— TOBHC ItirtSARCS vnDtS 
Texa Code 

[UK. 8 All 09 

teg Keubion — Cannsit Case*— Nm 
osttANrouB Caws . , „ 

[XL R, 18 Mod., 402 

— Frocei>d(ng under— 

See ^ARCTIOR TOB PROSEv.CTIO'f— row** 
TO QBANT SiNCTtOV 

[X L.R 10 Mid* 18 
Be* SrmraWDPTc* or limit Cor&i 

’ Vii ’ifTtt” 

22 W R Cr 24,78 
23WK Cr 34 
24 W R 30 
UJta Calc 293 
I LR. 8 Calc 680 
ILH.W Calc 60 

b 145 (1872 a 530, 183169 


e 018) 


mt 

s« ^iicalc.DOi) 

i wa *i ( «c> 

’ linn,® 0 

3 N V7 171 
QO le.JL.0 3 
X L.R, 6 Calc* 709 
XL B, 19 Calc. C49 
I L R, 23 Calc* 731 

V* To srsjtOR -■Natpb# OPTos«»n« 
(X L. R 4 Calc. 378 

See Cuts p^int 1 owt sto« 0*»E> °* 
C*wim Cotrcr as to, 

^ 340 (1872 b 631, 3801*00 


« 310) 

Set Pjv>rts-1 rKOrtim «'»****;£ 
ft L. R* O Mad. 430 

V* I Initatioi Art (1*17 »*’ *i 

1671 <F > (^’sOaKo 
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DIGEST OF CA^ES 
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CRIMINAL PROCEDURE CODES (ACT 
V OP 1898 ACT X OP 1882 ACT X 
OF 1872 ACTB XXV OP 1831 AND 
Vlll OP 1839) — continued 

See Casks under Possession Obdeb op 
Criminal Copet as to — attach ment 
OP PBOPERTT 

See Possession Order cp Criminal 
Court as xo — D ecision op AIaois 
TEATE AS TO Po SESSION 

[LL.H 22 Calc. 297 
LLR. 18 Mad 41 
3 C W N 329 

8 147 (1872 a 632 1881-89 

e. 320). 

See Easement I L E 23 Calc 65 
Set (Hits op Pboop — Easements 

[21 W R 140 
XX.B. 11 Calc 62 
ETC Jj R 666 
£«« Caet.4 ttnulv; Order. <m 

Criminal Court as to— Disputes as 
to Bight op W at Watze Usee etc 


— s 148 (1872 a 633) 

Set Cases under Possession Order op 
Criminal Court as to— Costs 
See Cases under Possession, Order op 
Criminal Court as to— Local In- 
quiet 


155 and 158 (1872 sa 109 

110 1881-89 s.133) 

Set Opium Act s 9 

[LL H 24 Calc ( 
See Police Inquiry 
[ 2BL.RSN 0 10 W R Cr 49 


B9 168 167 169(1872,88 114 116 

1801-89 a. 135). 

See Private Defence Right op 

[7 Bom. Cr 60 

0.157 


See Accused Person Rioht op 

[LI R 20 Mad , 189 
Set Evidence Act t 74 

[X L. R 20 Mad 189 
See Evidence— Criminal Cases— State 
jievts to Police Oppicerb 

[2 C W N 702 
I. Xi R 22 "Bom. 6"' 
e 100 (1872 s. 118). 


Ste Pouch In quirt 

[LL.E 7 Mad. 274 
See Witness— Criminal C Abes— Sum 
moving Witnesses 

[UE 24 Calc. 320 
1C W N.» 154 


CRIMINAL PROCEDURE CODES (A Cl' 
V OF 1808, ACT X OF 1882 ACT X 
OF 1872 ACTB XXV OF 1831 AILD 
Vlll OF 1869) — continued 

- 8 101(1872 bs 118 119)- 

See Accused Person Right op 

[XL.R, 19 Mad. 1C 
I L R ID- All 390 
See False Evidence — Contradictory 
Statement ILE 16 Calc 349 
See False Evidence — Generally 

[X L R 8 Bom 219 
I L R 7 Calc 121 
LL E 15A11 11 
I X R 23 Mad. 644, 

88 101, 162 (1872 b 119). 

See Cases under Evidence— Criminal 
Ca8es -Statements to Police Ofpi- 

CZBSa 

« 182 

See Confession— Confessions to Mag 
jstrate X L R. 22 Calc. 60 

s 103 

See Covfebbion— Conpessions unde® 
Threat or Pressure 

[LLR. lOCalc 775 
s 104(1872 b 122). 


See Cases under Covpession— Confbs 
sions to Magistrate 
See False Evidence 

[LX R- 18 Mad- 421 
I X R., 22 AIL 115 
L • • Foxier of Magistrate — 

Statement of person appear ng as witness — S 122 
of the Code of Criminal Procedure (Act X of 187-) 
authorizes a Magistrate to record the statement of a 
p rsou who appears b fore him as a witness as well 
as the confession of a person accused cf an offence 
Em pee s r Malta I L. E, 2 Bom 843 

Z ; Refusal to t qn 

statement — Penal Code e ISO — S 1«0 of the 
Penal Coda does not apply to statements made under 
this section Empress e Sekiapa 

[LL.B,4 Bom. 26 

s 105. 


£«e Opium Act s 9 

[L L. R., 24 Calc* 801 

— — 8 187 (1872 b 124 1861 80 

s 162). 

fee Detention op Accused bt Police 

P'W B. Cr,5 

LLB. U Mad* 98 
X X XL, 23 Bom* 32 
Set E cape yrom Custody 

[LI».R*8 A1U129 
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DIGEST 0? CASES 


( *«* ) 


CBIMITTAD PBOCEDDBE CODES (ACT 
V OF 1868 ACT X OF 1B82 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
Vm OF 1869 )— continued 

See Etidencr — Criminal Cases — State 
aiests to Police officers 

fl. L-H. 30 AIL, 060 
See Pozjc* Ix^h/et 31TW 275 
See Weoigto Detention 

(19W B, Cr., 38 


8S 168 170 (1B72, a 123). 


See Accused Pm ox Pjobt of 

ft. LU 20 MficL, 189 
See Envncz Set a 74 

[LD.B. 20 Mod. 180 

See MAGISTRATE JrrBlaWCIIO* OF — 
P0WEB3 07 MAGISTRATES 

[10 Jicnu, 70 

fis 166 173 para 2(1872 e 120 

1861 69 e 154) 

See Fttdemte— CitntrxAji Ca eb -Poucb 
Evilexci Dubies Pate s9 etc 

[8 W B., Cr 87 
13 W R Cr 22 

6 172 

See Accc id Person Bight op 

[I L. XI., 19 AIL 390 
LLE IB Mad 14 
See FrrPTvce— CatirtyAi. Case*— State 
mints to Police wtktii 

[LL B 10 Calc. 610 612 note 
I EH 20 Calc 642 
X. X*. XL, 16 All 300 

B 173 

See Accvscd Tcnsos Pirrrror 

fI.Ii.F- BOMfltL, 180 
See En»*Nc e Act b 74 

[tli-R 20 MniL, 180 
a 170 (1872 e 13B)-F« 7 «,ry 

•* f ° ra ”" */ Jeaift—repe.ri by iTo 3 „irote~Jmd, 
r>al proeeej m 3 —p 0 ver oj JI, 3 h Comet u ndert SGG 
C>MiiiM4f Proof dmrt Cede — Coronet** imjnett — 
*Vb tc tl c Ma-idrali> of a dirlum licl<l an cwtuiry 
under * 33o of the Criminal Prow lure Co>lff Into the 
rsuio of the death of & person f odi! dead under 
anapicioni rirrunivtancci and without malm,, « 
•iwifle eharpe a -ainst any nww drew up a report 
embodying the rrnlt of 1 n crvjuiry and »cnt the 
r, H lrt *« the M*"!«tr»te of the dittncl and sub- 
Bwjnmlly prxrecdin-a were taken ajainjit one of the 
’•i i7t f€,wl wh ultimately rnrolto 1 in an aeqniUal — 
.1 t ** 6 ^<“*1 Court that there being nothin* 
\ n * ht ‘^ 7**0 of ( 135 mpnrlttg the 3I*sirtrate 
fioilin- tar an eryjnlry rit} rr tn male « report or to 
I n * nmling tl e report a tually mil nail mt 
IK _, 5 I ’ ®* a Ju 1 ci. I proceeding an I 

thatiJr Tr » HI t CurtHIno pwrloannl 

f» a *1. "*** CnnunaJ ] rreoiure Code 

* ’ Intwrm a loronor'* mount an 1 an 

^ * 1 ** »*•* f d ath «o Ur tl e Criminal 


CHIMIN AD FROCEDUBE CODES (ACT 
V OF 1898 ACT X OF 1883 ACT X 
OF 1 872 ACTS XXV OF 1861 AND 
VJtli OF 1669) — canitmted. 

Procedure Code Is the matter or Tsotloeko- 
path Biswas Lh.31,3 CalcL, 742 

B 177 (1872 6.03). 

See SfAurrETAircE Oeber or Criminal 
Cocbt AS TO 

n.D.IL.24 Calc-.e^S 
1 C W If, 377 
178 (1872; s 83). 

See Criminal pBocixntsas 

[EIaB,3A1L,2W 

See Transfer or CsomrAi. Cass- 
General Ca is 

[LLE. 10 Calc-, 643 

s 178 

See Jceislictiox or Ceivctax Corxr— 
Offences committed otlt fartlt is 
one District — Criminal Breacb <* 
Tscbt D I* IX, 19 AIL. Ill 

31 


- b 180 (18 73 a. 86, 1861-66 


See JraiarrerroY op Criminal Conrr— 
Offences coitvmro ©nit tartli jx 
one District— Da corrr 

[L D.BL, 0 AIL, 523 

Set Jceisdicttox OF Criminal Cctrt— 

OFFENCES COMMITTED OKRT FABTtF E» 
ONE DISTRICT— KEDNAFFIXO 

[I. I* 2L, 18 AIL, 35® 

Set Jerisiictiox of Csbdu. CorRT— 
Offences committed pxlt tarilt n 
one District— Rtcimro «tdlen Pbo- 
feett 4 Boro., Cr-33 

See Jceisdiction r? Criminal Coprt— 
Offence* committed onlt tartu in 
one Di thict— Theft „ n „ 

[I_L.IL 6 Cslc^ 307 

e 182 a872 e. 07} 

Set JcRisntcTior of CsnnNAL CorsT— 
General Jcewpiction 7 

rr d. it 

I LE-M Calc.. 858 

2C.V? N^»77 

Tee JcRtsntcnox of Criminal Cocrt— 
Offences committfo rcRtio jccbnit 
(13 B. h. IL. Ap* » 
25WR Cr.. 45 
JrRimicrioN or Criminal Corif— 
Oftefcm cnaurmn onlt fartit in 
on* District— Dacoftt 

fT U n. 1 Foul, SO 

M f J TBit DICTION OF CRIMTRAl ClTBI— 

OrrrNrt* committeo oNtr FA»tl* ir 




( 19X* ) 


nr.cn or ca*l 


( l'r ) 


CB1 MJNAI. PROCEDURE codes (ACT j 


V OF 1893 ACT X OF 18S2 ACT X 
OF 1872 ACTS XXV OF 1861 AM) 
Virt OF 1860>-«*> »«eE 
L — - - Loral ate* ** »**«««•? of 

— Cnn na\ Trotrdtrt Code l 1 '"''* * i>31 — Tte 
woid* “Veil area” otfi in *. IF* t-nlr »Mlr In * 
"local area" ever which the Cnniral InnJiw 
Code typlicfc and Hot to a local area 


criyr At rroeFDepr conrr (act 


country or tn other prrtwna of tl t Rnuih Fmjt r t 
which the Code ha* do applirtti’nt *nJ nim’arly 
a. 531 only refer* to dutncta, dirmnn* nb-di >«t rt. 
and local area* governed hj the O le of Cn--Gi*ul 
Procedure Ik tuk Uurrrn err IticmrSiTr^D lu s 
c HiiraGcT Peeu. Is td* itumsor Bicbitra 

srsu Dias e Driaulm 

(L L R, JO Calc-, 687 

2. - ■ — * Local area” nteantnj of 

—The eipreMun “ local arc* include* and wa* 
intended to include a “ di«tr»ct- 1 unardeo 


Nirois Sisoa v Rau Sirup I or 

[T.L.IL 25 Calc., 858 
2C VT N, 677 


• Offence pmt$l«lle If late 


— Janed triton of MoO'etrate — Crtminal 1 roeedttre 
Code • l4o —b 19- relate* only to esi -a of 
offences which are pnuuhable by law A can on 1 *r 
« 145 of the Code w n jt a ca»e relating to an offence 
HraBtrutTBB Earaxs fewoa c Baisami l»\*s 

[8 C W If 148 
i 185 (1872 b 69) 


See Jurisdiction or Cbimtxh Court— 
Offences committed car PACrtr in 
one District— Criminal Breach or 
Trust UB 19 AIL 111 


Case- 


See Transfer or Criminal 
Ground fob Transfer 

(22 Vf XL Cr 6 

B 186 (1872 B 157) 

See Wabbant or Abrest— Criminal 
Cases LL 2 1 Rom. 340 

8 188 


OF 1693 ACT X OF 1682 ACT- X 

Or 1872 ACTS XX\ OT lSdt AVI) 

vin or 16 c^-eo • / 

IL IPO 

fw Ccumm-ln tt*^* t cr C -r 
iurrr a* nrtnittlu run it 
(E L IL, Cl Alt 109 
1. lUW 

E X 11. Id C« e_7M 
3C NV V„(t 4D1 
4C.V. If, OC 7M 

* 101 . 

<*t (mrtim -Iicrr^t rr C w 
rum aid * rrr mr I srtjwmt *♦ 
(L E. It 13 Ca’c, 331 
t E It 14 C*le, 707 
EL. It IS Alt 403 
LLIt.l AIL 100 
1 L It >2 Kj» it HO 
ELR, 20 Ca 1& 780 3C W l»,0u 4pl 


Sr Iaue Charge 

[E L R- 14 Calc. 707 

EL It 10 Rom, 61 


See JIaoiitrate Jrain i<rrio>r or— 
lowrta or lUnuTaitta 

(EL R 13 All, 346 
E L IL 20 Calc 780 ac'lV 5 ^^ 
T ^ T E IL 21 All, 100 
7 E It 22 MiuL, 143 


-«8 101 108 (1872 , b 142,1801.69, 


See CourliAljfAjrT 

(E L II, lo Rom, a jo 

1 1 * & ?S Sf '?• 8 »i 

I L IL 14 Mad. 070 


See J ctbtbdictto'c or Criminal Court — 
GENERAL 3 UBiaDICTrOV 

[I E R 13 Mad 423 
See Jurisdiction or Criminal Court 
—Ratine Indian Subjects 

[X E R„ 16 Bom 178 
See Jurisdiction or Criminal Court — 
Defences committed out fartlt 
in one District— Abetmemt 

[HE19 Bom 105 
I L IL 24 Bom, 287 
See Jurisdiction or Criminal Court — 
OFFENCES COMMITTED our FARTLT 
in one District -Criminal Breach 
or Trust I E. TL 13 Bom 147 
Are J PRisDiCTiON or Criminal Court- 
Offences COMMITTED ONLS TARTLT 
is one District — Kidnatping , 

Cl E. R , 10 All, loo 


See ComFlaikt — Institution or Com 

TLAINT AND NECEBBABr 1 
RAU1ES BWILC q 

j 3 »w Srs;” 

10 W » Or 4 
. _ \0 L R Ro.t 


5B E R.274 13TV R C p M 
4B it n,A P i i3 w n,cr a i 
R E R 14 Mad ^70 


-■ - 1 Mad .no 
EL R 18 AU HI 
I L IL 20 Calc. 330 


See 3 udicial Omccns I lAmtiir or 

t3Bom A c 3Q 


See Sanction tor rnosEQCTios_\ n « 
COMW.IANCE with Sanction 


(I E R 4 Cat 712 


See Warrant or Abbest— C imj, v ,, 
t Abes MW It CrSft 


4 B L It Ap 1 
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CRIMINAL PROCEDURE CODES (ACT 
V OP 188S ACT X OP 18S2 ACT X 
OP 1872 ACTS XXV OP 1861 AND 
vm OP 1869)— eaftjttifffa' 

See II rrvsss—Carsimi. Casts— Fsaw 
vixiQ'f op Witnesses - Cnflss Examw 
•WiO"* 19W R,Cr 63 

See WrruESs— CBnnjfAH Casts —S en 
itotiNO Witnesses 

[4BIE A p 1 
23 W R Cr 9 
L I* R, 3 AIL 302 
I L I? 4 Mad 329 
* 200 (1872 b Z0S Presidency 
Magistrate a Act 3877 e 87) 

Set Disciujsoe op Accuses 

(LL XL, B AIL, 161 
See ExAsnifATro* or Accrstn Pebsoit 

CL X. It 23 Mad. 838 
See Maqistkatf Jrjusoicnos op -Com 
witmeut to Sessions Cocbt 

[LL R. SAIL, 101 
LL.B. 11 Bom. 372 
Set Maxicioeb Pbosecwiov 

{L L It C Boro 378 
See V, iTNTss — C riminal Cases— Fxastn 
ATlON Or MmE98E3-Or«RAttr 
£L L.It 6 Calc 121 4 C L R 305 
a 210 

Sfr XIaoistbatp JtTJjyoicrnoN op— Cou 
urnttir to SrsstoNs tocivr 

CL L C 11 Bom 372 
See Wmoras- CnnnKjo, Cases— £* am 
mTJOT o? Witnesses— Cross btau 
ination L L It 21 Calc 842 

— as. 210 211 (1872 63 100 200, 

180189 a 227) 

s *» II jTNzgs— C stmual Cases— S trxr 

ilOTUSO V> JTVISS23 

f4 B I R Ap- 1 
L L. It 19 Alt 602 

— — *9 210 212 

•‘ee II tTtr s- C riminal Ca spg-Fjtxit 

INATIOV or IlK^ESSES-OrNKfUliT 

CL Xu It, 2Q AIL 330 


— ts 214 215 (1872 a 107). 
S»e Case* vrvrn Cohmitkest 


— a. 210 (1B72 a 3S0 1C0I 89 

3 ). 

'' ff MAcmpATF J rtiiSOKTTON: Of— •?!•* 
>m A t»-Wit 0 Mad. Ap 0 
Hirwu-cr «mt (.ams-scm 

>.<.*« u Wm,j is 

(4 T> L.TL Ap 1 
ILJI 3 Calc 673 
1 U It. 4 AIL C3 
1LB. 6 All CCB 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1898 ACT X OP 1882 ACT X 
OP 2672 ACTS XXV OP 1881 AND 
Viil OP I860) — co>)f\»ueJ 

a 221 0872 e 430) ee 322 323 

224 225, 228 (1872 b 440) s 227 (1873 
s 245) b 223 (1672 a 447) es 229 230 
(1872 a 460) es 231 and 232. 

See Cases rNi>sa CiURae 


- fi 221 


See Pekoner I L. It, 11 Cftlc, 208 
83 221 and 222 


See CatinvAL Trespass 

[ILK, 23 Cflle , 301 

— • a 222A 

See Of reitcr reiatiwj to Docmr?NTS 

fL L It 20 Calc 630 
3 C W N 413 


See U.NiAvmn Assemslt 

{X I* It, 23 Calc* 378 

— a 233 (1872 B 452) 

See Ceimikal Pboceedinos 

ILL It 12 Mad 273 
LDK. 14 Calc 123 
UB 20 Calc 637 
1CWK 35 
4CW N>060 

69 233 234 (1673 » 453) and 

b 235 <1872 e 464) 

See Cases mn>aa Joron or Charges 
Sre Cases erreen 8zimrc*~CmVU.TlTX 
Sentences 

- e 230 (1872 a 456) 


See Attbetois 4cQ«t 

p» I* B, S3 Calc 377 

See CoAttOE— POBU Of ClTAaOS— SPECIAt 
Cases— Riotjno 

[LI* It, 21 Calc 055 

See Fame mDENcr— CoTmirirroBt 

Stateuents _ _ 

[13 B. L. It 324 325 note 

....... ■ ..... ..... ^ilfrrttai re tAanjet —9 455 of 

Act X at 1172 *rp!«f to f«f» *0 «** **»' *•$* 

*«• doubif til bill tie »i j>h«tton ol the Uw to 
f»rt» U donUfnL QrECTf Jamcbiu^ w J37 

*s 230 237 0672,8 460) and 238 

(1872 ■ 467a 

?« Ouscr— Utisutmt ok Avm>- 
VrcTOpCKABOK. K 

tLL.lt 8 AIL. 005 
I I* It 8 Horn, too 
L 1*. It, 17 309 

LL.lt 23Cftle 803 sew 
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CRIMXKAI* PROCEDURE CODES (ACT 
V OF 1893 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1831 AND 
VTH OF 1889) — continued 

8.233(1872 8 457) 

Set CovncnoT 11 Bom 240 

[12 Bom. 1 

See Yesdict of J car— G etebil Cases 
[LI R. 5 Calc 871 
L L. R. 20 Bom. 216 


1. ■ . — * Minor offence Cones- 

(ion of tnlAotl formal charge — Penal Code (Art 
XLV of 1SG0) n 36o 306 and 37G— Criminal 
Procedure Code ( 1 SS 2 J t 307 — An offence under 
*. 3C5 of tbe Penal Coda U within the meaning of 
t 233 of the Criminal Procedure Code a minor 
offence as compared with offence* ondw is 3C6 and 
3*6 of tbe 1’cnal Code and the H igb Court in dealing 
with a ease under * 307 of the Criminal Procedure 
Code can convict an accent'd of th former offmec 
vnthont a formal charge having been framed Per 
IUszbjee J— The words minor offence have 
net been defined by law they are to be taVen not in 
any technical «<auc but In tbeir ordinary lease 
QtrzEs Eupbess r Sitavatb Manual 

[ED B., 22 Calc 1009 

2. Penal Code (Act XLV of 

($60) »j 866 dSS^Coyni ance of offence 6v Court— 
Criminal Procedure Code (13S2J e 100 — Fntic nj 
au'ay Mamed tioman — Cone chon for minor offence 
sphere etsdeisce u \nivffc ent for or ore offence — 
The complainant charged the accrued with an offence 
under i 3G6 of the Penal Code in respect of hu wife 
The Deputy Magistrate convicted the accused of an 
offence under a 498 of (he Penal Code and sentenc’d 
bun to one month i rigorous imprisonment The 
Sesrons Judge being of opinion that tbe Deputy 
Magistrate had no jurisdiction to convict the accuied 
under s. 498 there bung no complaint by the husband 
under a AM oi the Criminal Procedure Code and 
that the offence did not fall under ■ 23S of tbe 
Criminal Procedure Code referred the case to the 
Hifch Court. Held that tieh a case is wi*hia the 
intention of i 239 The intention of the law u to pre 
vent Magistrates inquiring of their own motion into 
cases connected with marriage unless the husband or 
other person authorized movn them to do so But when 
the husband il complainant and brings hu compln t 
nnder s. 366 a conviction under a. 498 may prop tly 
he had If the evidence be such as to justify a convic 
tion ft»T the minor offence and yet insufficient for a 
conviction for the graver one Jatra 6hseb r 
lie azat 6 heck I. lu H. 20 Calc. 483 


-8 239 


See Bankebs 1. 1* R. 18 AIL, S 
See CjuinvAt Pboceedpcgs 

_P.I. B. 9 AIL 452 
I. Is. R, 20 Calc. 637 
See J Quota o? Cbaboes 

P I* IL. 15 Bom. 491 
1 C W N 35 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1398 ACT X OF 1882 ACT X 
OF 1873 AC 18 XXV OF 1801 AND 
VIII OF 1889)— continued 

e 243 (1872 8 208) 

See CojiriiAivT— D ismissal ov Com 
pmvr— E ffect op DiShisbal. 

[23 -W IL Or, 83 

See Complaint— Dismissal op Coji 

PLAINT — GROLKD TOa DISMISSAL. 

[22 VT It , Or 40 

a 244(1872 ea 207 381,1881-00 

as 282 206) 

See CowrLtlNF— DISMISSAL OP COM 
PLAINT— (1 ROUND POIl DiSKIgBAt. 

(I.B. R 6 Mail 100 


i r «« i.vess— A. iiiniNU i;a*es— h KAMI 

wmov op Witnesses— Gpiprauv 

B : Mail AtJ 29 
E R Ap 77 
7 B L R, 608 noto 
13 W R Cr , 03 


- B 246 (1872 s 231) 


See Coupens itiov— C niHiNAr Casks- 
TO AcCUSPO OK DISMISSAL OP COM 

piAiKT 22 w n Cr., 12 

P L R OOula 681 
I 1. IL, 10 Bom IDO 


- b 247 (1872 B5 205 213 1001 00 


riAIVT — i ppECT or nmHM/ut 

[10 "w IL Or ,83 
21 W R cr 0) 
24 W R, Or 04 
23 W R cr 03 
4 C Vf X 540 
See Courts IVT—n/AJfIMAr OB Covt 
PtAtNJ ™ OllOttNU OP llIBinssAI 

I L n 6 Mud 100 
WO L R 3Q3 
I I* R , 7 Mud 088 
4 0 ■W N ,29 


83 247, 263 

See JonrpER op CiiAnacB 

I 1 B R li calo , 01 

a 248 (1873 a 210) 

See COMPLAINANT 

{Lh IL, 2 l) om oca 
fc Coartm, u„,„, , L ,, r 

PER 221l(3ni ,7li 
See Co«rt*,vr— HiTiiDiuwi, 

TCATE TO ItEAH IT M * 0f « 

W IJ L. R, p n 

ImiV 111 " 1 77fl 
4* I» IL 13 Bom 000 
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DIQFST 0 ? CASF* 


{ 1940 ) 


CTD.imAii’nocCTtraE comb (act 
vnx or lB 89 )~ro»e»n« 8 if 

Su HtnnOK— C eww * 1 Cases-Eti 
IMCS udVb «B» r a Cr>5 9 

288 ( 1872 , a 299 ) 


_ B 280 (lO'-, B 

5<re CO’*?E S3 lO't — COMTES 310^3 STO^E 
QCSKTXT BETEACTEP r 12 Ma(J 12 3 

1 x. B , 27 Calo . 295 4 C "W 37 129 

s „ rnjwo, 0 K^-« gS 5 ?!S 

BiTiosa |I X, B, 23 Calc , 361 
s „ s * ™» 

«j , 4 « mnu~CincaWb Cases— Exam 
S„ Witness — C nraiBlb 

see "fscsfatras 


CBIMXMA^ MOOEMgl COM3 (Aj 

aT\Sv F 1891 ASD 

Vin Or 1869)~c on tinned 

p,™ by tb,mbrf»™ "^Slrtwto t'ta 

toe Sessions Jud^e ^thTevidcnci' taken befotfl 
Act X of 1872 *• “Jg t ™ 4 SS?«tk* evident 
himself and 6"®®***".“!® * nd C n this end «• 
given before the ^^ d _ t „ nce a him to death- Oa 

convicted the ^.oncrendeeateneea aaaot r 

appeal by the /^JXg kat .cet.on mttAi 
rant such a K*« e » particular statement 

anttion*» the £ ourt j^wtnte as tbs tn>e 
made by a wdemed oras^e- 

gtatment DDtvtbtsnto J^^ bythewtt*" 
jnent inconsistent r^dge should s«tb*t tbe 

before the Jud^ and doesn't 

original aUteinont a-M worths ^ vho \\ytU t 
mlnthat toe Court . muld *>** TCcWMC to h« 

SSSTW JSW1* *•*■ **" “ rt 

40 

QCEES «*»*« e Calc , 295 


UfATIOV * ■“ 

. Deposition taken before 

Wmrnim 

Ss«~=c:; 

« _ . — Former deposition of vit 

M ,„_Pr,des« Act / 60 — Tbc ronfc«»on of a wit 
nm In the share o! a former deposition can bc ,°*^ 

oretenbed by a 2t9 Crunmall rocedura Code l*t- 
— tSiat tt, rt most hare been duly taken by . 


u** 

■rr.g »» , Sfjnoar Court of **- 

i.i™ ,s< ?| 5 *JSS» J c«rt' 3 e« 

AlthonRb under certain circa .. ore n,e cotntoittwb 

i^^SSi 


"STit’ h"C 'ta «'«A' Tb«Vcrt‘i9f>t> 'o' tta ‘ 

Art of the cittum.tnnwa mentioned In ^ it wjt « 
A Ct ( 

a .. _ — . Depot tiont tale* 

it . f i f a fvmrt of Nweitw U not at liberty 

SSiH 5 ~ 1 «» .*" *-ixs; 


Uklns the eaamin»tir*i» of the nl Cr , U 

Qrscs Muoora Tot -* w i4 - w * 

A — Tt faei.ei «'/<”•« «■* ' 

I 7 Ua» rtertf -On the trial of a priemcr f r toe 
warArr f hi. *tf< ani clild th* f .r”! 

jrvi-wslVw f«*f e*hirt»e* routrU rtlog the etU«><e 


in such evidence there being no w* uh 

J’Xri to coTtoborat »t , pikara 

5^ ~ " sSJ S.W* 

s^sjss "^-s »r.t^ «*.s2 
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( 1*41 ) 


DIQEST OF CASE* 


( 1912 ) 


CIUlttNAD PROCEDURE CODES (ACT 
V OF 1899 ACT X OF 1882 ACT X 
OF 1 873 ACTS XXV OF 1801 AND 
Viii OF 1808)— font rued 
Use admission of that deposition bv & Season* Jnd^e 
under s. 2S8 Code o! Criminal Procedure was impro 
per Qtreea v Amauvlla 1° It L F ip Jo 21 
IT JR* Cr 40 and Queen Fmpress v Dih Saha « 

I L B* 7 All* & f 2 i 11 wed- Where a medical 
off err pave evidence before the Committing Maps 
trate aad It wm do! certified that the cvvluite r»i 
pren ns presence of the accused — Hell that the 
admiiiionof curb end cnee by the ^essifsis Jcd„c under 
a. 2SS Code of Criminal IV«-durc wa*a!v> improper 
Where the police lad kept a witness under surrcil 
lance f T four dajt an \ the ‘•ct- v>u* J a tgc coi\*i \crcd 
that they were Juitified under the circumstances of 
the call —Held that there u no warrant in law for the 
pclice to keep the witness under such rertiauit anl 
that itatemcnta to obtained can hardly he regarded at 
voluntary Bjunasci Lit r Euthes3 

(4 C W K, 40 
7 - ■ .I ■ Peer* om it altment to 

committing Magistrate retracted in Setuon, Court 
— Xfse of such itatrment J» Sessions Court at tub 
tfnnf re evident . — Where a witness who has made a 
stitcment before the committing Magistrate subsc 
quently mile* Iron that statement in the Conrt of 
heaaion the statement mado before the committing 
Magistrate can be nacd under t 288 of the Code c f 
Criminal Procedure to contradict the witness but 
the use of anch itatcment at substantial evidence of 
the facta alleged by the wittiest on tbe prior oc cation 
it fraught with the grave it peril and could never 
hate been tbe intention of tbe Legislature Queer 
Eurnras r linjux. Dis ILR "2 All 445 

Q _ — Admissibility of evidence 

— Statement of approver made before committing 
ilayittrate and afterwards retracted in the Court 
of Benton — Pardon wa» tendered by ft Magistrate 
to one of several persona who were being tried before 
him for dacoity The pardon was accepted and 
the person to whom it wat tendered made a statement 
at a witnett before the Magistrate The east having 
been committed to the Conrt of Session the approver 
in that Conrt totally repudiated bis statement made 
before the Magistrate Held that tl is repudiation 
did not prevent the Sessions Court from consider 
mg the evidence of the approver under the provision* 
of ■ 288 of the Code of Criminal 1 rocednre 
Queer Bursts 9 v BovzjtJ 

£1.1*11,21 AIL 175 

®. “ “ Deposit on t in former case 

— Jiejuial to alio o cron domination of witnesses 
—A B and C having been charged with murder 
before a Magistrate two vakils presented their 
vakalntuamabs and applied to be allowed to conduct 
the defence of the accused. The Magistrate refuted 
permission and, after recording tbe deposition* of 
the vutnesses committed the accused to take their 
trial before the Session* Court In the Court of 
tie Magistrate the only material evidence for the 
prosecution *u that of three Witnesses, who on 
lews examined la the Ffenotu Court dimed all 


CRIMINAt* PEOCEDUUE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VlH OF I860)— con fmticcf 
knowledge of tlio facts to which they had deposed 
brf re the Magistrate Tvto of them denied having 
made tbe statements recorded while tho third admit 
ted the statements attributed to him but asserted 
they were false and made under pressure Tho Ses 
iiont Jud>,e disbelieving the statements mado in Lis 
Court thereupon under ■ _t0 of tho Code of 
Criminal Procedure 15i2 (as nmcndid by s 20 of tho 
Amending Act) used the previous depositions as evl 
A neo m the cose and mainly upon these convicted tho 
accused of murder and sentenced them to transporta 
tion for life Against this conviction and sentence 
tho prisoners appealed to the High Court on the 
ground that the proi ions depositions ought not to have 
been used as evidence in the case as the Magistrate 
had refused to allow their pleaders to appear and 
cross-examine tho witnesses who made the deposi 
tions Tho Iligh Court affirmed the com ictlons and 
ecntence Is the siiTTBn op pniW Munpue 

[6 C Xi K 63 

b 289 

See Cases mm Riant o? Run-t 

Meaning of words no 

evidence tn section — The words no evidence 
in tbe second and third clauses of s 289 of the Code 
of Criminal Procedure (Act X of 1882) must not be 
read as meaning no satisfactory trustworthy or 
conclusive evidence If there is evidence the trial 
must go on to its close j when in trials by ]ury 
the jury and to other trials the Judge after con 
sidenog tho opinions of the assessors have to find 
on the facts It « only in the absence of any 
evidence ns to the commission of tho offence by 
the accused that the Court can record an acquit 
tal without allowing the trial to go on or obtain 
ing the opinion of the assessors or that the Court 
can direct the jury without going into tho defence 
to return a verdict of not guilty Queen Empress 
v Munna Lai I L It 10 All 414 approved. 
Queer EsirnEss r Vajiuam 

[I Xi It 18 Bom 414 

sa 280 200 (1872 s 251) 

' See COussbd II Bom 102 

See Cu mi if At PhocpEDrvQS 

Pin 10 AIL 414 
I h 2 23 Calc 252 
See Sessions Judge powrn op 

P. X. Jt 10 AU. 414 


- — ~ ~ — ^roceaure— Absence of witnesses 

for defence— If *.n accused has Dot his witness-* 
present the Judge should under s 251 Criminal 
Ixoccduro Code if he sees grounds foT proceeding 
first call upon him for his defence and then postpone 
the case Queer * Jciobuddjw 1 

123 W IL.Cr 58 

b 200 

Set Cases uveta Right op Repet 



( 1939 ) 


DIGEST OE CASES 


l»l 6 ) 


AOTJCO* lSSrioT°X 
1681 and 

vm OF I 860 ) — eoKttnued 

s„ ItBnsw-t-CBnntit, Cases En 
>™ “'"gji B.. A Cr 69 


B 288 (1873 B 240) 

S/ , COBTESSIOB — CoKEESSIOBS S m!I 

W" 1 ’ BEEBA"*” B 12 Ma a 123 
I L B , 27 Calc 395 4 C "W N 129 

*- C ITS. Si” 

smOBS [{•£ B 23 Calc 391 

s„ WirBISS-CBlinBALCASIS-EtAX 
.KAT.OV O, 2 

s« Witeisb-Cbmibal Cmb-M“ 
S ','»A„OB 0? YL'TSlCB 

IVATIOV 1 11 A 


CBIMINAB PIlOrammE comb <A<| 

Sf 0 ^' *aS°> 1861 iND 

VTTX or I 860 ) — eonJ« nue “ . - 

given by them before the IW 

the Sessions Judge iWho f^nce talen before 
Act X of 1878 ^^.^SteSmtcntbe evi cn« 

himself and groun^d hisjna^ ^ tbl| endunce 

given before the tc n CC d him to death. On 

^nvictcd the F .sonernnd ««ten«n n dnot 

appeal by prisoner -^ tha ^ 3t <ectl0 n merely 

rant such a ccuse of procMdi g .tatcortt 

authorizes the Court thoJJacuttrate as fbe true 

made hy a that it u denied ora shite- 

— c<‘» 

S„QmE-<Eiira«BB^”^ i 27 Calc 295 
Coarf (fen 


Depostfion taken before 

w;b» T h s ""“' 

D.mrt'OB P „ VtnemM by 

.°j£ XI ol ”sM J lo *«k« S‘E™ 

r* ^Srsr Asrrssa sr? s, 
isfSsvg— 

pellate Court It* 0 r pi Bom 281 

Former depot lion of *•.< 

“• Trtdenee Aet e 60 — 1 The confession ota w: u 

- " u S e b ^r 4 S 3 tS. 197 - 

under s-QU c R Cr 0 

». __ D/pos.f «»« taken before 

".rK'x'* S^-. 53 S 3 "i.H£ 3 « 
S 3 ?v= 33 s ■* “i«rE&>.» 

* IF fa «<cr *#/«« coaiai t 

, , y , f~f -On the Inal •« a prison- t * »• 


_ _U, f tn SeMio** ^°* r j ^te-- 

upon ~' r * 
the ~ 


.JK 3 “ Aim- 11 '’ 

U r? ? wf 

Q „^‘ 

nm^clorctbc committing 3 UP .jm.'-'-d B nJ ? 

ing the p ljf« p 'J^ r , ut «ncnt *a. all*"* 
un j t , which the t »t^ ^ ort „«daeJ „ , 

he did nc* WT? , t} t t },e “•■•• nc * enter 

.Ions Court Jfe[d ulrrn rn s tnjrtd ne* o 

rod I«UI» , V^!,ib.e® wlll ’ ?M r 
.neuthchad K*dc hrf ** 



( 1941 ) 


DIGEST OE CASES 


( 1542 ) 


CRIMINAL FROCDDUBE CODES (ACT 
V OF 1893 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1801 ANT) 
VTH OF 18BB) — continued 
tl»e admission of that deposition by a Sessions Jud^e 
under a. 2S8 Code of Crtminal Procedure was impro 
per Quee n v Amanulla 12 B L E , Ap 15 21 
W T Cr 49 and Queen Empress v Ban Sahai 
I L E-, 7 All * 862 followed Where a mod cal 
officer gave evidence before the committing Magis 
trate and it was not certified that the cndenco was 
given m presence of the accused — Held that the 
admission of such evidence by the Sessions J ud^c under 
s. 288 Code of Criminal Proecdnre was also improper 
Where the police had kept a witness under snrveil 
lance for four days and the ‘'Colons Judge considered 
that they were jastihed under the circumstances of 
the case —Held that there u no warrant in law for the 
police to keep the witness under such restraint and 
that statements so obtained can hardly he regarded as 
voluntary Bajrangi Lal e Empress 

[4 C vr N, 49 

7 ' ' - — - Precious statement to 

committing Magistrate retracted »» Sessions Court 
— Use of such statement by Sessions Court as sub 
si an ties evidence — Where a witness who has made a 
statement before the committing Magistrate subse 
quently resiles from that statement m the Court of 
Session the statement mado before the committing 
Magistrate can be nsed under s 288 of the Code of 
Cnmin&l Prrcedure to contradict the witness but 
the use of such statement as substantial evidence of 
the facts alleged by the witness on the prior occasion 
Is fraught with the gravest peril and could never 
have been the intention of the Legislature Queen 
E urn ess v Nibilax Das I L E 22 All 446 
8 — — Admissibility of evidence 

— Statement of approver made before committing 
Magistrate and afterwards retracted «» the Court 
of Session — Pardon was tendered by a Magistrate 
to one of several persons who were being tried before 
him for dacoity The pardon was accepted and 
the person to whom it was tendered made a statement 
ns a witness before the Magistrate The case liaving 
been committed to tbe Court of Session the approver 
in that Court totally repudiated his statement made 
before the Magistrate Held that this repudiation 
did not prevent the Sessions Court from consider 
mg the evidence of the approver under the provisions 
of s 288 of the Code of Criminal Procedure 
Queen Eupbess v SonejU 

[LL. B SI All 176 

0 - Depositions m former ease 

— Refusal to allow c e»* examinai on of witnesses 
— A IS and C having been charged with murder 
before a Magistrate two vakils presented their 
vftkalutuamahs and applied to be allowed to conduct 
the defence of the accused The Magistrate refused 
permission and after recording the depositions of 
tbe wituc see committed the accused to take their 
trial before the Sessions Court In the Court of 
the Magistrate the only material evidence for the 

C ecil* ion was that of three witnesses who on 
g crammed In the Sessions Court, dimed all 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
Vill OF 1869)— cob ti sued 
knowledge of the facts to winch they had deposed 
before tbo Magistrate Two of them denied haviug 
made the statements recorded whilo the third admit 
ted the statements attributed to him hut asserted 
they were false and made under pressure The Sea 
sions Jud e disbelieving the statements mado la his 
Court thereupon under ■ 2-19 of the Code of 
Cr-miual Procedure 1872 (as amend dby g 20 of the 
Amending Act) used the previous depositions ns evi 
deuce in the case and mainly upon these convicted the 
accused of minder and sentenced them to transporta 
tion for life Against this conviction nnd sentence 
the prisoners appealed to the High Court on the 
ground that tbe previous depositions ought not to have 
been used as evidence in the case os the Magistrate 
had refused to allow their pleaders to appear and 
cross examine tbe witnesses wbo made the deposi 
tioos Tbe H igb Court affirmed the com letions and 
sentence In the matteb o? Diiam Mundue 

[8 C L E 63 

6 289 

See Cabeb undeb Bight op Pepet 


* ride nee in section —The Words no evidence 0 

in the second and third clauses of a 289 of tho Coda 
of Criminal Procedure ( Act X of 188- ) must not be 
read as meaning no satisfactory trustworthy or 
conclusive evidence If there is evidence the trial 
must go on to its close when in trials by f nr v 
the jury and in other trials the Judge after con 
sidenng ihe opinions of the assessors have to 
on the fact, It is only m the absence of »nv 
evidence as to the commission of the offence hv 
the accused that the Court can record an acomi 
tal without alliwing the trial to go on or obtm- 
wg tbe opinion of the assessors ot that the Conrt 
can direct the jury without going into the defence 
to return a verdict of not guilty Queen Empress 
v Munna Lai I L It 10 All 414 appro Ved 
Queen Eutbbss i Vajibam M 

P ^ E 16 Bom 414 

■ sa 289 200 <1872 s 251) 

' See Counsel U Bata. lQfc 

See Cbiminae Pho DEEDING 9 

JT L JR 10 Alh 414 
I Xi B 23 Calc 252 
See Sessions Judge Poweb of 

tL L B. 10 AD. 414 
T — T~ — ‘ Procedure— Absence of wstne*,,. 

for defence— It an accused has not his witae 
present the Jud^e should under g 251 TJ™* 
Procedure Code if he sees grounds fcr Br *S U “ 1 
first call upon him for his defence and then Vortwne 
tbo case Queen t J trios uddin rwpone 

[23 vr R. r 

b 290 


See Cases undeb Right 0 



( 1539 ) 


DIGEST OP CASES 


( IHO ) 


VIII OF 1889)-eonf*»«« 

See P*nsios— CanrcfAb Cases — Tn 
« ,c * ” a,ACr, 69 


b 288 (1872 a 249) 

ft, CO'fJESStOS — CoSTES 3 IO*TS 6 OT 3 E 

Qvzynx detracted J3 md 123 
I li B. • 27 Calo , 205 4CWN 129 

*■ gSl “” 2 3 

8 IXXOKS p L B, 23 Calc ,861 

*» »“>«* ^sruKSV 

c - wirfEsa— Cbixtsai* Cases— I xai£ 
o.. WiTSESS— CttMISAX. C 4 SE 9 — FXAil 

ffATION o? ^gyjfgSf 642 

tBAtlOl * « *** ' 


CRXMINADPnOOCTlTgE 

Sf°!87T 8 ACTB T ^VE 1B61 AMD 

himself and groandecU's ja^ ^ tfa# cy ia e «a 
given before the A^gist™ t . BCe & him to d cath* 0° 

convicted the rn^^gfgS? S49dd»k*« 

op pea> by the P 1 ^ "S ‘ lU *et» nmeteW 
«nt*ncha ccmr»eof «***!« *Uteia«t 

nnthonxw the Cswt . J®W»J &#*** a* the trie 
made by a Witn "\ fce ', 1 ® that»t is denied era state* 

statement not* xtbstandinS that ^ bytbe ™t*w* 

jnrnt inconsistent, w,th **. ?t ( Ve B h»nld »«tbatttw 

hefoTC the Jndge only *** , of belief a»<l doesn't 

T22^~ssr% L '*~“*l 

<*** ^l'K» 21WH..Cr 40 
QcK-> Calc . 005 


. __ Deposition take* before 

mmmMi 

Scssi Q 1 only 

pellate Court »«® ♦ AWCX “^Bom , 281 
„ . Former depo/iho* of wit 

Art of the orcaowtanre* mentioned In »t rt at « 
;Xi5» Q«r« r ^ ^ R 


. xr.. ,* 5es/«o»* Co * r j 

S’ *2*3* 


rarnmn 

[21 -W IU, Cr 5 


a - _ D/ pot ti o*t tale* Iffott 

.“til™. 

qc«m ♦ Muont*roT 24 w IUW 

A H l>/itri Se/ors «•««/ 

-Oat!* trt.1 of. rna'ner frtbe 

JlLi- J » «U and vUU the »itnr»w« frftl* 

pr.vnUn f\n • WWnee control ttlog the rrUetx* 


v rrr * 3S«aS.: Sr 
S^to«St«»i&rsrtW , e 1 S 

the discretion giren to tbftn * p veti h? * * tt 

lspii§?§! 

iStiiltl 

sssiissS 

sISsigssHi 

asssss-iss*- 



( Ml ) 


DIGEST OT CASE* 


{ 1012 ) 


CRIMINAL PROCEDURE CODES (ACT 

V OF 1803 ACT X OF 1833 ACT X 

OF 1872 ACTS XXV OF 1801 AND 

V III OF 1800 ) — -continued 

the sdnnssi-n of that j^irrti < >n hr * *e» ions Jo Ire 
under s. 2^3 C<«3e of Cronin*] Proer late was impr 
pee Q«ee» r Ananutla 12 B L T ip J\ 21 
A Cr 40 and Q rest Imprest r XAm Snkai 
I A -E-. " All* 862 I lliwed. Mbtrr a medical 

ifficfTgsve *T)drtiw before the crmraitting Magi* 
trate and It an not errtifiil that the cvi Imre was 
given m presence of the trroscd —Held that the 
admit non of rnrh eridrocebv the s fvinm« J ud*.c tinder 
«. 23S Code of Cronins! Fivecdare wa. *lv> improper 
Where the police liad kept a witness under sorrei) 
lance fT four ds>« an 1 the * asioni Julgc e na: ieml 
tlat they were justified under the circumstances of 
the cate — Held llat there U n<* tcarrant in law f r the 
to keep the wit nets under such restraint and 
that statements *o obtained can liardly he recorded a* 
'cmntary SuUioiLilt burnt 3 

[4 C W N„ 40 

^ ■■ Trenoui statement to 

committing Magistrate retracted in Sett ont Court 
-—Uie of such statement by Sessions Court as sut 
*M*/ir* evidence, — IVhert a witness who liaa made a 
statement before the committing Mag itt rate anhac 
qu cutty resiles frem that itntement in the Court of 
cession the statement made before the committing 
Magistrate can be used under t. 238 of the Code of 
Criminal Procedure to contradict the witness but 
the use of inch statement at autitantial evidinee of 
tne facta alleged by the witness on the prior occaaion 
ta fraught with the gravest peril and could never 
bate been the intention of the Legislature OCBeji 
Emtbe s v Lib Max Das I L R 22 All 445 


? ' " “ Admissibility of tcidence 

■statement of approrcr made before committing 
Magistrate and afterward, retracted .» the Court 
oj Session —l’ar don was tendered by a Magistrate 
to one of several per win. who were being tried before 
lutn for dacoity The pardon was accepted and 
the person to whom it was tendered made a statement 
J* * witness before the Magistrate The case having 
been committed to the Court of Session the approver 
>n that Court totally repudiated hjg statement nude 
before the Magistrate Held that this repudiation 
did not prevent the Sessions Court from consider 
mg the evidence of the approver under the provisions 
of ■ 288 of the Code of Criminal Procedure 
tjorrs Eupeebb v Sokejit 


[RLE 21 AIL 175 


,, ~l — 71 Deposition, informer c a , 

Jtefusal to all oto cross examination or K ilnet,e 
7~f . #n ,7- C having been charged with murdt 

before a Magistrate two vakil, presented thei 
. •PP lied to bc mowed to condu 

the defence of the accused. The Magistrate refuse 
permission and after recording the depositions c 

^ e r t v C °r ,tted th * to*take the 

trial before the Sessions Court In the <Vnrf ' 

f™™"™ ™ Hat «f ihr« “ 

Iras «™4 in ,b, Sen™ Conrt drarf ° 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1808 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1861 AND 
VIH OF I860)— con tinned 
knowledge of the facts to which they hud deposed 
bef re tlic Magistrate Two of them denied luiving 
made the statements recorded while the third admit 
tnl the statement* attributed to him but assorted 
they were false anil made under pressure The Sea 
siona Jud e disbelieving the itatementa made tn his 
C«urt theteupi n under a 210 of tho Code of 
Criminal Proce Iutc 1872 (as amen did by 1 20 of the 
Amending Act) used the pros iou» depositions ns evi 
A nee in the rase and mainly upon these convicted the 
accuse 1 of murder and sentenced them to transporta 
tlon for lift Against this conviction and sentence 
tho prisoners appealed to the High Court on the 
ground that the previous depositions ought not to have 
been used at evidence in the case as the Magistrate 
had refused to allow tlicir pleaders to appear and 
cross examine the w itnesscs who made the depost 
(ions. The High Court affirmed the convictions and 
sentence Ik tub mattbe oj Dcam Musette 

(6 C L R , 53 

s 280 


See Cases ttndeh Fight op Feplt 


Meaning of words no 

etidenee in section — The words no evidence 
«n the second and third clauses of 9 2S9 ot the Code 
of Criminal Procedure (Act X of 1882) must not be 
read as meaning no satisfactory trustworthy or 
conclusive evidence If there 11 ev idence the tnal 
must go on to its close) when in trials by jury 
the jury and m other trials the Judge after con 
sidermg the opinions of tho assessors have to find 
on the facts It is only in the absence of any 
evidence as to the commission of the offence by 
tho accused that tho Court can record an acquit 
tal without allowing the tnal to go on, or obtain 
mg the opinion of the assessors or that the Court 
can direct the jury without going into tho defence 
to return a verdict of not guilty Queen Impress 
. Jtuam Lai t L It 10 JU 41 J n p pr „, a 
Queen Lufbess r \ajiram 

[I Ii R , 18 Bom , 414 

ss 289 290 (1872 s 251) 

See Counsel U Rom 102 

See CbHiinai. Pbocebdiwob 

J* * L® 10 AIL 414 
I L R 23 Calc 252 
See Sessions Judge Poweb of 

CLL R 10AJL 414 


for~dIZr^Z^^ roeeiur fT Alsenee «/fotf nesses 

S" CiBis mom Biom n „ EnT 



( 1813 ) 


D1QFST OF CASES 


SKranFAI. WlOCEDCEE CODES (ACT 
V OP 1808 ACT X OP 1882 APT' tc 

vSi 1 ?# ibIS^S 01, 1831 

201 (1872, b 303, 1861-09, 


8 375) 

' S 'f,„3 rr ^ 8S_CEtiQHAI ‘ Cisis-Stnr 
HOVDro IVzTVESSES 

[23 VH,Ct 68 
I*Ii ft, 8 All, 

■ - A 292 (1872 s. 252) 

Sr. Coram U Bom. 102 

See Right or Rertx 


- 8 297 


See \ EBDICT 07 Jurt— Power TO rs 
TEKE ERE WITH Verdicts 

p. Ii H 23 Calc, 252 


oolT.?? 18 ™* 256 I»«- 1 


1881-00 a 070} an( j B O00 

See (Uses cxontt Charge to Jcet 

- 6b 208 302 


See \ t edict or Jurt-Geverai Cases 
P- Xa. IL, 10 Eotn. 735 


Bfl 300-303 300 307 (1872 


b 283) 

Plant to deois 


b.303 


[20 W IL, Cr 33 


See Charge to JrRY-ScjHnira xre rr 

6 ncuL Cases— itiorCTo 

(I-L.R. 21 Calc 065 
See 1 eedict or Jurt— Gexerai. Cases 
[XI* XL 10 Calc 140 

— 6 307 

See Magistrate Jciijdiotios or— 
Fowers ot Magistrates 

(X I*, ft, 0 AIL, 420 
See Cases cxtee Hxtereece to Riob 
L orET— C biiuxal Cash 
K,t P mjiox_c» nfrtAt. Cases— Yes 

»Itn or JCRT AXD MlTOJBECTtOX 

[X. Ia. XL, 15 Cale„ 200 
See Verdict or Jr»r-G»SEE 1 L Cists 
[X ft IL, 10 Calc* 140 

Set \ EEDIrt or J CRT— To WEE TO JTTXM 
TsiE wrru \ zKDicra 


1 231 l»w ."IS, P^Al.,r.d 


See Casts cnn Assiuoix 
> 310 


See CbikKaI Pboctedwos 

(is g l. il, ii o 

- Pnafi lefsrt jure or eieetf 


a re—t’eearJ—.T\^_ “ w xaifa/* 

t-r, * }, r . * * — }» HUB w. 

7 «* «.« r*ojnl i aTkrt , Uy 


C m\ ) 


C0DE3 (ACT 

nD°?Jn 08 , r££' r X OP 1882 ACT X 

^ iI&F 6 : * XV OF 1M1 AND 

VaXI OP 1860 ) — continued 
thw that reference to a previous c<m notion was net 
made until the accused bad been connoted of the 
subsequent cffence Keisto Dehart Diss r 
Eit?Be33 12 C ft IL, &W 


See Bepis Dehart Shaw r Fotress 

[13CL.IL, UO 


- s 332 (1872, s 414 1861-69, 


354) 

See Appeal nr Criminal Cases— C sixr 
nil Procedure Codes 

£8X7 XL, Cr.,83 
A 337 (1872, 8. 347, 1861-69 


a 200). 

See Approvers X I* JL, 11 AIL 79 
CL It. ft, 23 Don 403 
See Charor to Jurt — Misdirection 

[L L XL, 17 Calc., 643 
See Coxtessiot— CoTTEsatoxs to IfAOtf 
tbate LftlL 22 Calc* 60 

See Evidence— Criminal Cases— Exav 
IKATIOK AKD STATEMENTS OT ACCCtm 

[X- I,. XL, 1 BonL, 610 
X1 a.IL, 2 AIL, 260 
XX* IL 10 Borru, ICO 
XIa.il 23 Doha, 213 
Set Cases under Pardon 

r. 338 (1872 b.348). 

See Approvers XL ft, 7 AIL, 190 
{X ft ft, 14 AIL, 603 
Set Pardos 7 W XL, Cr-, 114 

IL1a.IL, 10 Calc., 036 

b- 339 (1872 b 340). 


See Cases under Am orias 
See CoX7ESSJ0T~C0XTt»SI0X» TO Ml<JI* 
T*ATE X I* XL 23 Calc* BO 

See Fabdon __ IL.lt, 11 AIL, 70 


[XX* XL, 24 Calc* 403 
X It. XL, 20 AIL, 52" 


as 340 341(1872 * 180). 

See Advocate 7 Mai, Ap, 41 


See At-tq* xtt 7 Mai, Ap., 41 

See Is* awe XIa. 1L, B Bom* 253 

See Pi«m-An«mnrr a ro Ar 
eeabakce 7 Mai. Ap, 37 41 
(X X* IL, 23 CaIc* 40X 
I ft R* 10 Bom* COl 
X ft JL, 21 AIL, 103 

L D*nf end dnml — 

Proefltee — O «ti rosilrtn! tjr the J III X 
tr»t* ef LonM-ifruVInp by nljU with tale® ** 
pmalt th ft and the ru, referred «*td»r th» 
J -tfa IS'' tf Art X t,f IS'* L» the |f!fh 



( l«iS ) 


DIGEST OF CASES 


( 1046 ) 


CRIMIN' AX PROCEDURE CODES {ACT 
V OF 1803 ACT X OF 18S2 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VUI OF l809)-«oafi«ar<r 
f^r orders. It appeared that O whose under* 
ttanding »ii of the in *t liraitid character wu 
“Oght at m it in a bouse with wane anllrt* in hi* 
p-*»rt»i,-n. He nu * l»d of 15 or 1C year* cf ape 
had been deaf and dumb frem Lis birth. He 
► •meUnea lived with hl« father and armrtimes by 
begging and there was little doubt that hanger liad 
driven him to break inti the house lie had never 
been in arrwt bef Te. The Court recommended that 
he should be made ever to hu father Queen r 
Oisai 7 N W* 131 

2. — Deaf and dumb pereom — Abi 

I ty to understand charge — In the case of an accused 
peraon wh» wa* deaf and dumb tlie Deputy Magu 
yate who tried and convieted him contid red that he 
did not understand the proceeding* and meo rdingly 
referred the caae to the Magistrate und-r i 18b of 
the Cede of Criminal I rocednrc. The Sfagutralo 
considered that the accused did nnderstand what ho 
charged with. Held tliat the finding of the 
Magistrate mn«t prevail and ■ 180 did not apply 
Doonti Hciwai v Anostmous 

[10 W R Cr , 37 

3- ~ Deaf and dumb person 

Trial of — The High Court under the circumstance* 
of tin* case which came before it under tho last 
clause of a 18C of the Criminal Procedure Code 1872 
aet aside the conviction of the prisoner who was deaf 
and dumb and directed that he be admonished and 
discharged. Dwarkanatu Hau>ah e Nodes 
Chaw 0 Kamtb , 22 W R Cr* 35 


4. ■ ■ - ■ Deaf and dumb person 

Trial of — The High Court may under ■ 180 
Criminal Procedure Code in the trial of a person wh> 
is deaf and dnmb and who cannot understand the 
proceedings against him or plead to tho charge treat 
the proceedings as amounting to a snfhcicnt trial and 
pass sentence upon the prisoner according to the facts 
which seem to be established in the course and as the 
result of those proceeding* In this case the Court 
liad no doubt that the prisoner was guilty but before 
passing final orders, it pave the prisoner a further 
opportunity of being heard and accordingly directed 
the Magistrate to give him notice Queen r Bowk a 
Hint 22 W R* Cr 35 


He waa subsequently convicted by tho Magistrate 
anil this conviction waa coufirmro by tho Hi"h 
Court Queen r Bowka 22 W R Cr., 72 

6 Accused Mean ng of - — 

Cr m ual Procedure Code ( Act Y of ISOS) * 123 — 
Fereon habit to imprisonment sis default of yirise 
security — The term accused in s. 3 10 of tho Code 
of Criminal I rocedure appl e« to a person who is liable 
under *. 123 of that Code to imprisonment in default 
of giving security Mini Lal Jha v Queen 
Empbess I L It 27 Calc. 658 


6 Deaf and dumb — Accused 

person am hie to understand proceedings i« Court 
Commitment ef—Seport by May is! rate of such 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VIII OF 1809) - eontm ued 
proeenfmyi to Ihgb Court — Fotcer of ITigh Court 
to pats final orders on sueA report — Discretion of 
lhgA Conrt to order Sessions trial to be Je/d— ■ 
Code of Criminal Frocedtre ( Act Y of 1909) 
ss ill and 4H— renal Code fTLYoflSCOJ t 502 
— An accused person who had been for somo tmw 
confined in a lunatic asylum was tried and CUmmUed 
to the Sessions by a Deputy Magistrate on a charge 
of murder Tho accused waa deaf and dumb and 
could not be made to understand the proceeding* 
which had been taken On the proceedings being 
forwarded to the High Court under a. 341 of tho 
Code of Criminal Procedure it was held that the law 
doe* uot contemplate that the Sessions tnal shoul 1 
necessarily take place That it is discretional with 
the High Court on a commitment made to order tho 
Sessions trial to bo held and the High Conrt must 
consider whether any benefit would bo likely to 
result especially to the accused by such trial Tho 
High Court in this case having come to the conclu 
sion that no benefit would be likely to reiult to tlie 
accused by his being tned by tho Court of Scssi us 
found tliat the accused was guilty of the alleged 
mnrder but that he was by reason of nusoundness of 
mind not responsible for his action and directed him 
to be kept in the district jail to await the orders of 
Government Queen Emi-bess r Somir ISqwra 

[I X R. 27 Calc 300 
4 C W N 421 

s 342 (1872 ss 183 and 250 

180109 b 202) 

See Confession— Confessions to Mao 
I stb Ate I. X. It 5 AIL 253 


See Confession— Confessions snnss 
Qurinxr retracted 

P.L.E. 10 Mai, 295 
See Evidence— Criminal Cases— Ex 
A il I NATION AND STATEMENTS OF Ac 
cubed X X It 10 Mai, 295 

[X X. It. 20 Calc* 40 
X L R 27 Calc* 205 
See Examination of Accused Person 

[18 W R. Cr* 21 
1CL.R 438 
I X K. 0 Calc. 00 6CL.fi., 621 
See False Evidence— Generally 

[I I*. R* 19 All, 200 
See Penal Code, 8 182 

P XB,12 Mad* 451 
See Witness— Criminal Cases— Person 

COMPETENT OR NOT TO BE W IT N Eg 3 

[X X. R* 18 Bom* 081 
ILE 20 All* 428 


- -examination of prisoner 

by Judge— Sat ere of examination —It is improper 
on the part of a Judge when examining a prisoner 
under a. 3-12 of the Criminal Procedure Cede tn 
crces examine him The only questions which ar» 



( IW ) 


DIGEST OP CASF4 


( 1945 ) 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1898 ACT X OP 3B82 ACT X 
OP 1872 ACTS XXV OF 18G1 AND 
VHI OF lQOd)— continued 
permissible are »uch M will enable the privonrr to 
explain any circumstance# appearing la the evidence 
against him. Iltranr Carat CarcxEasrmr r 


J mi-mss X. la 11 10 Calc 140 

3 — Meaning of am tier! ■— 


By the t»o id accused In » 3l_ of the Oxl nf 

Criminal rn*edure (Act X of I8S2) U meant a 
person otcr wl im the Ma-iifrato ot ether Court is 
exercising jurisdiction Qcrcv I xntr*s c Sfov* 

Pcba I,L1L,18 Bom., 601 

Juo.ii Srsaa c Queer l wi-ntst 

[L I*. R. 23 Calc , 403 

QtrzEs Empress r Mctabitjdi Lai 

[EL R 31 All , 107 

3 Examination e/ aeevied 

pen an — Power of Mag etrate to gut titan the 
nr vie l — \Vh»rc » Magi trotc before etid'ncc t&lien 
f r the persecution put <jn entrant to the mecatrtl of 
thi nature of » rro m mismati n socli procedure 
»m ill pal as it could n t bo md that the questtous 
were put for thi purpose of enabling the accused 
ti explain any citrutti stance* appearing ng»lnst him 
in the ci tdence -within the mcaulng of a SI. of the 
Code of Cnmuittl Proccdnrc Queek 1 wrurss r 
Rawthobnr I. L, R„ 13 AIL, 345 

4 . ‘'Vision, fetal — At cvtrd 

jr riant Examination of —QanU jifputbytheOurt 
to an accused pera n unlcr the provision* <’f »• 3t2cf 
the Code of Criminal l eoccdurc 183- must he strictly 
limited to the purjv > d wnbed m that aection e 
M of enabling the accused to explain any circumstances 
appearing m the evidence against bun Tbc evidence 
referred to in that section Is the evidence already given 
at the trial at the time i hen the Court put* question* 
tn the accused. Qcees Empress r IlABaOBtfm 
bisaa LL It 14 AIL 243 

5 TTylntit — Aecutei pert on 

Calling at witnesses ptetons charged ,ri th him and 
anaxtxnga teparaie trial for fame a fence — Pci (fence 
Act (I of 1S72J t 132 —Tbo accused D a Furopfan 
British subject was charged together with others who 
wercnatmsof India under sa 3S1 335 end 383 of 
the Tenal Code (Act XIA of 16G0J with conspiring 
to commit extol lion D claimed to bo tried by a 
mired jury under a. 4 U 0 of the Criminal Procedure 
Codo (Act V of 1S38) The other aecused who were 
native# of India then claimed to bo tned separately 
under » 453 3 he tnal of I> then proceeded and at 

the close of the case for the pmccution h-o proposed 
to call a# hi# witnesses the persons who had been 
charged with him and who were a waiting their tnal 
They objected to be called Held that he was 
ei titled to call them as witnesses and to examine 
them on oath The word# the accused in el 4 
of a 34 of the Criminal Procedure Ci <Ie (Act V 
of 183S) mean the accused th a under trial anu under 
«SDiNMt> a by the Court Qtrce.v E it PRESS e 

Drain* X L XL 23 Bom , 213 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1893 ACT X OF 1882 ACT X 
OF 1873 ACTS XXV OF 1801 AND 
Vm OF 1809)— crmtuinef 

0 — — St a! t nett of cental under 

that eeelion— JJiidirechon — A pap la the evidence 
fir the pro*eruli<ci ran rut be filled up by any state- 
ment made by the nerused in lu* examination endr 
a 312 of the Criminal Procedure Bide It is » 
misdirect 5 va to aslc the jury to con n!cr a document, 
purf'-rting to bo proved by such a statement si 
evhitncc against the accused. JlAiasT* Lrat* 
Ojuttak * Qrtiv Impress LL.B,.20Calc 49 

» 343 (1872 b 344) 

See CowpEsnov— Covrtvsiox* to Mid* 
TB4TH 1 LB. 2 AIL, 260 

. a 344 para 1(1672 B 210,1881 


CO b 253) 

See Cnnnrxt 1 sfx-rmvos 

[I L.IL 10 Mad., 375 

See Mi rrvtis-CBiMTvit CijES— 8ra 
MOVrVU \\ fTVEMES 

£4B J, IL,Ap 78 
7 B L XL 684 
3 N W, 148 393 
104 1801-89 


a 224) 

Arc Bill 


(1672 S 


LD.IL 6 Ma<L 63,00 
fl.1, IL 16Cfll(?w456 
See Manaavr op Aiinrsr-CnoitvAt. 
Casts 6 Rom., Cr» 21 

(Presidency Magistrate s 


Act 1677. b 124) 

See CoMrx.vrn-— R:3»rrs8.ia or 
riarcr— LrrecT or IJisatssat 


Com 


[L It XL 0 Calc , 623 

b 346 (1872 b 168) 

See CiSES UKDEB CoMPOtfSCtSO 
Orrc'tcs 

fl 347 (1873 b 221 1881*60 


See Cnasoa— A ltehakon os Amekp 
MI'S! OP CBABCrt w ^ 1870 g07 

- Sta't of proceed! ngt after charge 


it draten *p — Committal fer 
Prrrcrt of— S 2.1 of the Criminal 1 roeedwre 
Code anti or«es * Magirtiste after * chiles « 
been drawn up to stop further proceeding* 
commit f rtri.ii EiitttMS e KRBBCroom 

fLXfcR 3 Calc 405 2 C L. B- 3 

pa 347 349 (1672 b 48 paras 3 ' 

3 and 3 1881 89 b 277) ^ 

See JlaaiarRATS J our* morion or-- 

r ”“*" S? 

AV-wSS SI 



{ 1919 ) 


DIGEST OF CASE* 


( 1050 ) 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1893 ACT X OP 1882 ACT % 
OP 1872 ACTS XXV OP 1801 AND 
VI II OF 1869) — e on (m ue d 

See Cases rxDEB Magistrate Juris 
WCTION OT— 1 EFEBE'sCE BT OIEEB 

Maqjstbateb 


See Magistrate JmiSDlctlO’i op— 
COMMITMENT TO SESSIONS COCRT 

[LL R. 14 Calc 365 
I. L R. 4 Bom. 240 
Set Prisoner 7 Bom Cr 81 

(7V R Cr 38 

b 360 0873 b 328) 

See Bench or Magistrates 

[ILB 20 Calc 870 
I L R. 18 Mad. 394 
LL B 23 Calc 104 
I LB 21 Mad. 246 
See Sessions Jcege Juwsdiction op 
[23 W R. Cr 59 
I Jj R 3 Mad. lia 


See Witness— C cni is al Cases— Sum 
monieg Witnesses _ 

[LLE. 25 Calc 803 


1. ■ .. — . Magistrate deciding case 

on evidence taken lj hie predecessor — Case under 
s 530 Criminal Procedure Code 18"2 — In a case 
under t 530 Code of Criminal Procedure the Hifh 
Court set aside the proceeding* of a Deputy Magi* 
trate who on succeeding hi* predecessor who bau 
pone into the case instead of recalling the witnesses 
d* novo and examining them himself decided the 
question of possession on the evidence which had 
been taken by bis predecessor Genu Churn SEN 
t Kali Kath Dass Bibwas 23 W R Cr 02 

2 Evidence heard ly one 

Magntrate and case decided hy another — Irregu 
lardy not prejudicing accused —In two cases 
in one of which the evidence was taken entirely by 
one Deputy Magistrate whilst the decision was 
passed by another and in the other of which 
although the Deputy Magistrate who decided the 
case heard part of the evidence he d cidfd it on the 
same grounds as the first case the H gh Court 
declined bo interfere htcvoaw the asco»*& was won 
said to have bten prejudiced by the decision >u 
either case TnAKUB Das Manjhi r KamdAB 
Mundul Ujal Mundul e Isamdab Mtnroro 

[24 W R. Cr 13 

3 — Transfer of case ly tab 

ord nale Magistrate to V strict Magistrate — Dir 
triet Mag strate decul n g on er dence taien hy 
subordinate — Mag strate Jur sd tion of — Criis 
mol Proce lure Code ss 1S° 349 — * 3 0 of tho 
Crimiual Proce lure Code was intend'd to provide 
.for a case where an inquiry cr trial has been c>W 
menced before one Incumbent of a particular ma is 
tmxl post and tliat officer ceases to have jurisdi- 
ction in that post and is succ cd d by another 


CRIMIN' AD PROCEDURE CODES (ACT 
V OP 1808 ACT X OP 1882 ACT X 
OP 1872 ACTS XXV OP 1861 AND 
VIII OP 1869 ) — continued 
officer A subordinate Magistrate having taken all 
the evidence for the prosecution and for the defence 
sent the case to tho Magistrate of the District not 
on the grounds mentioned in s 349 of the Criminal 
Procedure Codi and the District Magistrate 
observing that none of the accused asked to have 
the witnesses re heard gave jud ment upon the 
evidence taken hy the subordinate Magistrate The 
Sessions Judge refused to interfere in revision with 
the District Magistrate s proceedings on the ground 
that they were covered by * 350 of the Code 
Held that this view was erroncons that neither 
under a 192 ncr under s 349 was there any transfer to 
the District Magistrate by Ilia subordinate that 
f 3u0 was inapplicable and that the order pissed by 
the District Magistrate must be quashed Queen 
Empress t Radee I. L. R 12 AIL 66 


See Queen Empebsb v Bashir Khan 

[UB 14 AIL 348 

4 — , Evidence recorded partly 

ly one Magistrate and partly hy another — Pro 
cetdings for recogm avee tolceep the peace — Cnmi 
nal Procedure Code 1872 s 491 —Notwithstanding 
the introduction into tho section of the words the 
accused person ’ and conviction the provisions of 
a 328 of the Criminal Procedure Code apply to an 
inquiry instituted under a. 491 with a view to 
enforcing the giving of security against a breach o? 
the peace , and in such a case where the Magi trate 
by whom only part of the evidence has been taken 
is succeeded hy another Magistrate while snch in 
qniry la pending tho person called upon to show 
cause why he should not give security may insist 
before the latter upon the recall and re-examination 
of the witnesses whose evidence huH been already 
taken by the former Magistrate BAEODA Kant Tor 
v Karimuddi Moonseee 40 K H., 462 


K B 351 (1872 B 104 1861-60 

B. 206) — Preliminary investigation — V Magistrate 
is not justified by a JOG of the Code of Criminal 
Procedure in taking a person without any prewjus 
n tico or summons from among the audience or 
attendant witnesses in open Court and placing him 
in the dock to bo immediately tried upon a charge 

•RfcitVi\A.» wtiwhly ten ccrnmmwi to he entertained 

against other prisoners and on which evidence has 
already been given That section applies to lnyesti 
gations preliminary to commitment for a subsequent 
trial BDd not to cases where the trial is actually 
being proceeded with Queen c Sutherland 
Queen r Kahais Singh 14 W R, Cr 20 

8 — ■ — Offence d sclosed ly er 

deuce of tc t ess incouree ofcase—Ppirer s o/Maai, 
irate~Cnm nalProced re Code * 191 cl (c) —A 
Magistrate taking cognizance of an offence against a 

i n yy Y 1 ? u r cnd * Dg bcf ° re kw upon / 

the facts disci se t by the evidence cf anothc/ 
witn s U a* so under c 1*U C L (cl of the Cnmm J 



( 1951 ) 


DIGEST OT CASES 


( 105? } 


cimiiNAii procedure codes (act 

V or 1898 ACT X OP 1882 ACT X 
OF 1872 ACTS XXV OP 1801 AND 
VIII OP I860 )— continued 
Prof cdure Code and not under a. 351 KnroilUM 
MOOKEBJEE r 1 mpbess 1C W N, 105 

e. 353 (1872, a. 187 1801-00 

s.270). 

Ste ConiT 1 A era Cr, 17 

. — — a. 386 

See CnmiKit. Froctedihos 

[XX. It., lOJLad, 200 

See Fvhiitce— Criuixai. Cues— D iro 
eitioss "W H. 1804, Cr, 18 

See MArvrE**ixCE Obwb or Cnsnu 
Cor»T as to LL.H 20 Calc. 301 

8 350 0872 o 334). 

See BtTisiox— C fhhxas Cases— E n 
pence and WrrvEists 

[20 W R. Cr, 14 

bb 357 and 302, para. 1 (1872 

« S3G 1801 00 8 100). 

See Practice— C nnitNAi Cases— E n 
pence Mode or ntconnreo 

[5 Mod. Ap 0 

• 8 b 350 and 302 para. 2 and 

B. 301 (1872 bb 338-340 1801-00 s. 108) 
See iKTEnmETEB 10W E, Cr 71 

B. 300 (1872 B 339, 1801-00 

8 190) 

See Eupence— Chimixal Cases— De 

rosrriovs X I*. R, 13 Calc, 121 


cnmiNAD procedure codes (Acrr 

V OP 1838 ACT X OP 1882 ACT X 
err 1872 Acts xxv op 1801 and 
vm OF 1800) -eontinmet 


See Examitatiot or Vccrssn Pm on 

[ff W It, Cr, 65 
IB D. It B.N, 18 
77 !.IlILAd, 62 


- bb 300 367 


See Jcdoment— Cbiwital Cases 

[I. D. It, 21 Calc, 121 
I. L. It, 23 Calc, 502 
S,e S raise*— Gtximt Cmu 

[Lli-It, 14 AU, 343 

- b 307 (1872, a 287, para 2, aai 


i 404 para. 4) 

See Cases rron J nxi urrr— CnunNH' 
Cases 

- bs 307 300 (1873 8 404, para. l> 


BS 307 iJBUUOi* 1 » 

— Omiiii9n to order re-inot eefitn annnl «*/ 
cownettom— Stbteqnenl addition to J* 1 ??**' 

\\ hm a Jud^o on appeal mmol* the ran 

action of ft Magistrate for wsnt of jorndietijo 
ftml omit* to older ft re- trial ftt ‘5e timo on 
■ 2SI of the Criminal Procedure Code fee w « * 
prrcladed by rlrtuo of a -t&l from 
in oTii'r suticqucntly It the jam* or The 
rttmox or Rami Uzdvi^ ^ R 3 Mad , & 

Alteration of illegal eentetee — 

A Sm.inn. Judge Lai no povrrr nadcr . «* 
Code of Criminal Procedure to alter or set «>ae * 
ronvictjon and sentence once made »nd •wbm d 3 
lnm The sentence In this case w»s *«cr« 
rcfcrcnco to the High Conrt . ^ r ^, f gr , IP 1 


See Witness— Ceiminae Cast*— 
Swearing ob ArriBMATto* or IV rr 
HESSES 13 "W It Cr, 17 

- TTi tnenee not anderetanding 

deposition* when read over— Oround for netting 
nude conviction — S 339 of Act X of 1872 being 
for tbe protection of witnesses only the fact that 
witnesses did not understand their depositions when 
read oyer although they may net hare required 
them at tbo time to be interpreted affords no ground 
for an application by the accused to set aside a con 
•Tietioa. IH TBE MATTES OP OlHOT KCUAB 

[7C Lit, 303 

8. 304 (1872 B 340 1801-69 

s. 205) 

See Charge to Jure — Misdirection 

[XX. R. 17 Calc, 642 

See Cases hides Contessios— Contes 
bioxb to Maqistbate 

See Cases ckheb Evidence— Criminal 
Cases— Examination and Statements 
op Accpbed 


-s 300 


ft* Retiew-Cexmwa^C^es ^ ^ 
I I R. 10 Bom 178 
LI R 14 Calc. 42 


See Judgment— Criminal Cases 

[X L. K. 14 Calc, H*- 


SeeriPSIDESCTMAOISWAW 

ll ' 4C W N, SOI 
L X K. 27 Calc 131 401 
See rETiSiOT— CBIMWAI. Cas es JmG* 


See BRTlsiOT-CHnirNAt C-tsES-MisCB^ 
M**»w Cases ILK 27C J Q1 

B 374 (1872 b 287 par*- » 

See CoarB3sioT— C ottessiot^to 



bit 4>T Ol t X l 




{ ) 


raiMttf Afe PBOGCDOICG CODES (ACT 
V OP 1S3S ACT X OP 1892 ACT * , 
OP 1972 ACTS XXV Of 2S01 AM) 
■yni OP l 

— — - Itftre* 4 to IttS* Court *- TV > 

Hivh Court as*. Out* of ref-ceuec can nnJ.r * -S' | 

Cnatamj^an Cod ii" i *} *«A 


cj?imi??ae rnocrpcri t or»n r*cr 
V ot lbP9 ACT X Ol UtJ3 ACT X 
O* IS73 ACTS XXk <H MAI A* D 
\UlOl -• 

,- a 5300672 ,* l 6 >~IXt. *,*«*/*» 

/,« ,a t — Wtim au \ r* \*v*. *>0«V 


in which a seatcucc of <J<s5l» bu tif ™J rl Vr5: 
q tress C 0iUS & IS w 130 


-3 370 (1672, 8 288)-C«fpa" 


Jem cufe i*ct omoculmj to nurdtr—J eftrtt * to 
gtg l for evofirmAtio* o/*?«/c»cf o/ dtlt\— 

j\tw <ft«f Of*r /hr - lt«rd<r C«* irt(Q« c» 
cAarj« o/~Uud * * J$S of th« Cate vf 
Ppc*cdu» tlie ll^lt Court to wUuU a t-efmuec ii 
snvla liy * C»urt of fettWtt lor «wfinMten of 
a wateu** of <ksA,U on sous set wti f toned t catin t 
»a tb e hbiento ol *n appeal *It« tbc tmtaUn 
to cue ol culpable booucub. u t atomnfiog tj 
murder If it be of o)i&m that tb& ohkncc d w» 
n t n’abivtla the formrr but the Utter vffcoce U 
must order h new 1ml for that pu*p »c V»)>m the 
prune* ntr» treed on two charge# ol monler and 
culpable h rnjciJe not am/untinir to xan filer, and the 
Opinua of the assessor* wm talcu on both charge* 
hob the £(* i no lodge being of opiaun tint the 
twdeace ertablubed the former chaise recorded a 
tin i ict ion aud lentcoee for murder only the High 
Cjort being of opinion, on « reference under « 257 of 
Art X of 167- that the offence proved «« culpable 
homicide not am mating to ward r dn) u< t order 
it new trial ai^nilio but directed the Sen i n* Judge 
to cjaiplirt' Ta! by Kordiag a fiiulm 0 on the 
second i Xibie homicide not »in muting to 

murder i ti my Pwi fa 

{I A Ii. I Com 630 


(1873 » 3S3, <jnd « 337) 


—Ccnctdion Id ref diet of jury —Factt of cute 
Where a case u referred to tbo ffi t !i Court under 
*• 2S7 Ad X of 1872 the Court U bound uadee 
*. -65 of the «#uje Act to go Into the fact* of tbo, 
rare although the coanrtum wa* by the verdict of 
jury QDESK r damn Air 20 V? ft Ce T 


• Ttmrc f 

* *■ -» 4 \ 88 Jsd^C W 8 t 

1X1 1 fits* 


\ <n 


g — Power of Ifrgl Court tc, 

ta to fact4~-Ctirn**cd procedure Code * a7t 


^JtUfercnre: under e i71—4ppeal «n jury trial 
'■'“'■uutb the tna) o/ an aeeuned je hy a jury ?j 3 ?& 
procedure Code allow that in a cm 
wtffirowtuti of »eot n c of death nudes 
-iigb Court ro»»t deal with the cage upon 
m well ns with reference to any question* of 
m it and that it# poweri are act limited in 
the way they are in an appeal from a convection, id, 
a tnal by jury fiat la an appeal u^iart e, coavk 
tioa i& a tnal by a jury it ja uot open to the Ul^b 
Court tog into tbo fact* and the appeal most only 
be limited u bud d)wn >n g g 418 end A 3 cl Afl, 
Cftmnial Pnxredare Code to pout* of law uotivitb 
rtamlmg the appeal is Uesnl alon 0 w nh a rcfmntfl 
luad under % 374 Criminal Iroeiduto Code io 
tbe case of b Co Merited Queen v Pnjfr Alt 19 
XT' £ 5 / *pproi ed ot Qcbes Cussess i Catnu 
Ctfaxj. S <7 W K 49 


XU J1 N ♦ Jlc-v. 
*.58) 0&72 ^203). 


>(.OB>l} 7 »r*T 

1X1*11,0 Max 400 


* seo 


tu¥rr***Mt>* CBIMtKtt. (i»»- 
B.ouM:x<tri£ * foh f*«t u Jy«ar 
cacsco os orr* ct 

fE U IV, C 1 Calc-, 33 % 
XU It 102>IaiX J>2 


Sm Covrt«*no<-^:Rtut«i»t 
T a Atv-itti on fH»wi«tat »>* i u 
» uw X U Ik, A Chic., 117 & 

Ar* Jcamieriox ur~ 

1 OWESS of ilsa/imtiTr*. 

(XUJL ,aCde 033. 


«* 380 387 330 (1372, t »07y 


4r« Act \\f or 18*0 

18 D t Ik Ap 47 

u w VS* ^ 

S/b Flic 6 Bom., Cr U3 


[0 \Y iC Cr BO 
C.Ulk 23 Cok 4 /a 


— * 001 phra l (1672 t 010) 
fire N\ mrriSQ 7 Mad, Ap 30 

C20 W II Or 72 

— ■ t. aoB 

A^» hiAfrNcs— I»rt , nt«mte'et^-lMrtsi 

eOMUCVf QhSt KitVY 

[ixa ii An. aoa 

Sea SB'tTftSCft— 1 W ilimw 

n ah., aoa 

i u n. 2i ah as 


88 ?2°*.? D ’ 2 < 1573 88 010 317 
ea 47 48). * » 


leei 6D eg 47 4S^ 


Sefi Sg«ftE>iCE— lMWU30X3tEKr-~rwrm 
SOHJIEfll OBmmiJEY 


£3E I, Cr bo 

I- W It Cr 4.7 

X I* Jt 30 All. i 


Vvu«m?y Jhhrinncrrtox 

0 1 SBU Oi blAiiiiiTJlitltS 

(EOS, J3 Mtxa 04. 


See 1 iWiUjA uuv t 'v.»s>)is Act b 2 

II B II „5 tale 333 
4 O W 3 ^ 11 1 
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DlUtvr Ol CASt* 


( iiw ) 


CHBUN AT, PROCEDURE CODES (ACT 
V OP 1808 ACT x OF 1 BH3 ACT X 
OF 1 872 ACTS XXV OF 1801 AND 
VXII OF 1800 )— continued 

b 403 (1872 b 400) 

iee AuxRtlOis AcqUIT 1 Lt A or 

[7N W 371 
2 Ind. Jur Kb 67 
13 VT R Cr.,42 
3 L. R., 10 Bom., 181 
I R R, 23 Calc„ 377 

1 ■ 1 Acquittal — TV trial— •!* 

terfertnce of the High Court — Criminal Procedure 
Code * 630,— At hen. an cfTtnce it tried by a Court 
without jurisdiction the proceedin'*! arc void under 
r 630 of the Code of Criminal 1 rocedarc Act \ 
cfl88’ anil Die iff mder if acquitted i» liable to l>c 
re tried unlcra 403 It is therefon not necessary 
for tlie High Court to upset tl c acquittal before the 
retrial can bo liaiL Cceen Furness r HrstiN 
Uaibp I Ik It. 8 Bom 307 

2 »■ ■ - — ■ Prenotst acquittal —Upon 

a chargo of dicnty the Magistrate having split 
up the charge convicted the accused of rioting using 
criminal force and misappropriating the property 0 f 
ft deceased p mm Oa appeal the Session* Court 
reversed tho conviction holding that the cffmcc If 
uny was dacoity but that the fact* alleged being 
incredible there was no need to erder a << mmitUL 
7 ho complainant thereupon lod D ed a fresh complaint 
of dicnty bas’d on the earn fact* before another 
Magistrate Held that the judgment of tho Sessions 
Court was no bar to farther proceeding*. \ wan 
xvxti t CmTAtrtJ I LB. 7 Mad. 657 

3 and b 437— Different 

charge* arising oat of midi transaction— Acquittal 
— Further inquiry — Pe trial — E being charged with 
theft and mischief m respict of certain branches cut 
fiom a treo claimed by tho complainant was tried by 
ft Subordinate Magistrate on the charge of mischief 
and acquitted on tho ground tliat a* against the 
complainant 2J had titlo to the tree On the appli 
catnn of the complainant the District Magistrate 
directed further Inquiry into the caso nuder t 437 of 
the Code of Criminal Procedure and on a reference to 
the Court of Session the Sessions J ndge held that as 
no inquiry into the charge of theft had been held the 
order was legal Held that the District Magistrate 
had no power to pass such an orler under s 437 and 
that a trial oa the charge of theft was barred by 
virtue of s 403 of the Code of Criminal Procedure 
Queen Emcee a r Ekeambeddi 

[ILB 8 Mad , 293 
4, - — Precious conviction or ac 

quiltal — Second trial upon the tame fact* for a 
d ff rent offence— Penal Code ts 4 SC and 457— 
Bengal Excise Act (Bengal Act Til of 1878) 

4 61 — 31 rchandise Marks Act (IV of 1850) ts 6 
and ” — Criminal Procedure Code * S3o —Hhe 
accused bad been prosecuted and conn ted under 

5 11 e Bengal Excise Act (BeDgal Act A II of 
lSiS) and th jroceedmgg were instituted against 
h m under s 48t> and 487 of tho renal Code and 
s 6 and 7 of the Merchandise Maths \ct (IV of 


CHIMIN AD PROCEDURE CODES (ACT 
V OF 1809 ACT X OF 3832 ACT X 
OF 1872 ACTS XXV OF 1601 AND 
V Jill OF 1850) — continued 
18SJ) On an applieati n to quash the proceedings 
on the ground that the accused had been at the Grit 
trial put m peril of a e in\ irtvm f r the lattir offences, 
and tlvref re the first trial operated as a bar to tie 
institution of the present prrceulings — field the pro* 
shknsof * 103 of tbe Criminal I rocedarc Code did 
net operate as a bar to the institution of the present 
proceedings Under the sec nd part of that sect tin 
the fart of the accus'd liaTing been charged at the 
first trial with one tffcnce only did not prevent the 
institution of a separate proceeding la respect of 
s<ine ether cff-nce which was disc Jos \1 daring the 
course of the first trul. Qciew Empress r Ceott 
(T. I* R-, 23 Calc 174 

e 404 0872 8 292 and e 280 

Ulus (d) 1601 00 s 422) e. 400 (1972 
b 2V7) 88 407 4 0 8 410-418 (1872, 

B 271 1801 00 s. 403) ns. 411, 412, and 
413 (1872 a 273 1881 00 8 411X 

5 , f Cases thdeii ArrEAt in Cbiminai. 

Cases -Cbiuinal PaoCEnran Codes 

b 404 

See Demand — CsmiNAt Cases 

[3BhE A. Cr., C2 
OB L B, 603 
OB L. It Ap-31 
1831-09 


b. 412) 


407 (1872, o 283 


See AimrALltCsnnvAtCA es -Practice 
ani, rnocrnunx 3 Bom. Cr 


See Sanction ton Pbose rnoN— Poweo 

to OUANT ''ANCTlON 

p.lt Jl* 18 Mad., 487 
) a 445 C). 


- b 403(1873 b.270 : 


See ItETlSION -CRIMINAL CaSES-MiS CM 

ianeocs Cases I B R-« 0 Ciilc. 513 

88 411 413 (Presidency Magia 

trat** 8 Acf 1877 b 167) 

See ArrEAt in Citririvst Cases— Acts 
1 beside y cr Maqistb ate 8 'ct 

[I It R. 5 Bont, 8» 

See Sentence— I sirBisov went— Imtbi 

so 

— a 417 (1872, e 27 2) 

8ee Cases cndeii ArrEAt IN Cbiminad 
Cases— AcQVittAIS ArrBAis ebom 

(Presidency Magistrate a 


Act, 1877 b 108) 

See StTBUlNTETDENCK OE HK>R C 2***f~ 
,CT •ffgaftuL 447 



( 1957 ) 


DIGEST OP CASES 


( 1958 ) 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF lfa72 ACTS XXV OF 1881 AND 
VTH OF I860)— coirtiiiBeif 
8 418 

See Appeal rr Cbiminal Cases— Ac 
QUITTais Appeals prom 

[I. L R 10 Calc 1029 
See Reference to High Court — Orimi 
hal Cases LLR 9 All 420 
See Verdict or Jure — Power to ix 
TERFERZ WITH \ ERDICTS 

PLH 9 AIL 420 
ILB 14 Mad. 33 

• Bs. 418 419 420 421 (1872 

8 278) s 422 (1872 b 270) and b 423 
(1872 bs 280 284 1881 89 es 410 427) 


— b 421 

See J trpointirr— C riminal Cases 

[UE 21 Calc 92 
LLH 17 AU 241 
X. & XL, 20 Bom. 640 
See Review- Criminal Cases. 

PLD-R 10 Bom., 732 
See Revision— Criminal Cases— Jcdg 
MEET DEFECTS 11/ 

[I L E. 8 AIL 614 


-j B 423 (1872 bs 280 284 1881 89 

ft a 419 427) 

I See Appeal in Criminal Cases— Ac 
' QUittalb Appeal from 

» [IBB 10 Cole 1029 

J See Autrefois Acquit Plea op 
f [LL.B. 22 Calc 377 

/ See Commitment I L E 8 All 14 
j [I L E IB All 205 

J HE 23 Calc 350 076 

h. HE 21 Calc 172 

A 4CWN 166 


See Magistrate Joei diction op— Be 

TERENCE jtx OTHER MAGISTRATES 

[12 Bom 234 
See Reperence to High Court — C nnn 
NIL Caseb I L E 9 All 420 


See Revision— Criminal Cases— Mis 
CBLLANE0U8 CA 8 ES 

[HE 18 Calc 730 
ILR 23 Calc. 6 748 
3 C W N 598 801 


CBIMINAIi PKOCEDUEE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1861 AND 
VIII OF 1869)— conti nued 

See Sentence — Imprisonment— Iuprt 
60KHENT IN DEFAULT OP FrNE 

[Ha 23 Bom 439 
I. L B 17 AU 87 
ED B 27 Calc 176 
See Cases under Ssntenoe— Power of 
IIioh Court as to Sentences— En 

HAC'CEHENT 

See Sessions Judos Jurisdiction of 

[HE 20 Calc 833 
D L B 18 Bom 761 
HR 18 AIL 301 
See Verdict of J urt — Power to in 
TEHFERE WITH V ECDICT 

[UR 0 AIL 420 
ILB 23 Calc 262 
ILB 26 Calc 711 

1 (1872 a 234) -Annulling 

conitclton— Omission lo make order for re trial — 
Criminal Procedure Code 1872 t 464 — When a 
Sessions Jud D e m appeal annuls the con victim by a 
Magistrate lor want of jurisdiction and omits to 
order a re trial at the tune under s 281 of the Crum 
nal I rcceduro Code be is not precluded by s 4CI 
from pa sing inch an order subsequently Q he order 
annulling the conviction m such a casa does not 
amount to an order of acquittal In the matter of 
TUB PETITION OF TaMI ReDDI 

[L L K 3 Mad 48 

3 b 423 (a) and bs 247 404 

417— Acquittal — Appeal Pox ers of J) strict 
Mag titrate — S 4°3 (?) of the Cide of Criminal 
Procedure applies only to a Hi P li Cmrt A second 
class Magistrate having held that a pnma facie case 
had been established a»ain t the accused in a case of 
mischief adj urned thi trial to enable the accused to 
adduce evidence On thn diy to which the trial was 
adjourned the complainant not being present the 
Magistrate acquitted the accused under a 217 of the 
Cede of Criminal Pncedure Tho District Magistrate 
entertained an appeal from this order under s 42 J (a) 
of the C de of Criminal Procedure reversed it and 
directed a re healing on the ground that the COTn 
plaumnt and his vakil had appeared before the 
Court shortly after the case had been dismissed by tho 
second dais Magistrate Held that the order of the 
District Magistrate vias illegal Fangasami Arr 
XANOAR c Ivarasiuhuiu *N atar 

[T D E 7 Mad. 213 

e 424 

See Judgment— Criminal Cases 

P ^ A 11 Calc 449 
1 aj, B 13 Calc Bn 
ISBom. U 
J 5"’ Calc 34l 
I D B 23 Calc sin 

1 1 ?C 

1 C XV N 169 


( 1&G3 ) 


PI0F5T or CASES 


( 19ol ) 


CHIMIN AE rnoCFDOTlE CODES (ACT 

v op laaa act x op 1832 act x , 
OP 187a ACTS XXV OF 1801 AND 
VIII OP 1803)~»»h*w/ 
to subsequently direct thtir committal under a, 29C 
Axovymocs V Mad Ap 29 

3, Cn nimt Procedure Code 

t 4~-Srttto»t rate Definition »/— Ci/jrori «»*r 
Den-tl Co* re 3SP -la? — ’ The appellant after ht* 
discharge by the Assistant Magistrate upon * charge 
under* 4 j 7 of tic Fmsl Codr, was committed to tho 
Sent n« Court by order of the Session* Jud~c under 
the Criminal IV ceduro Code 1872 a. 200 «rrj 
charge* umlfr as 3f0 and 4 .,7 of the Penal Code 
Jleldhj the lull IJroeh (sri-'xj? J ami Otorirto 
v* dissenting) that the commitment *u illegal and 
that Sessions csk within the meaning of ». 29G of 
the Code of Criminal Procnlnn >» a nwe e*<ta«*dy 
triable bs the Court of bCMton FmtMSS Ol >**>}* 
r KANcna'i Si*><m I. 1*. IE, 1 All 413 

Evravss v Tab* Cuasd Baopi _ „ 

[7CL IE, 1Q8 

4 . .- Jurisdiction of dlaqittrale 

•—Commitment to Sentcm—Cnminnl rrocfdvrt 
Code f M \ VI of tSGl) tt 42? J33 — Tho 8e* 
motn Jiutpi has no power to commit to the Session# a 
cast in w I ich p nm.ii woro convicted by the Deputy 
Magistrate of an offence nnd r « 457 of the Penal 
C do rich a case being one triable by ifc De- 
puty Ms istrvte as 427 and 435 of Act XXV of 1SG1 
«!o not apply Qrsn «• IU*n< $nuu* 

[2B L It. S If 3 13 W XI, Cr S5 

5 Retmal of proceed njt 

after ditthrrrffe—J urudtet oh of dlog itrefe— Set 
*i one case—iretK ec dener — A Deputy Vagi tratc 
having dismissed a case instituted under a 360 of tho 
Penal Code without tiling certain evidence which in 
1«» opinion ivonll have been of little value tho 
Magistrate of the distrut cn the Application of tho 
complainant tool aurh evidence and committed the 
accused for trial before tho Sessions Court. Held cn 
reference to the High Court that as the word* 

Sessi ns &se in « 29 U of the Criminal Proeeduie 
Code had reference only to a case triable exclusively 
by a Court of Session the Magistrate’s act too could 
not be supported under that section but that (a* 
further evidence rtr addition to that taVeh by the 
Deputy Magi trata was forthcoming) it was ans 
tamable on the principle laid down m Emprttt w 
Donnctfy / ifi 2 Calc 40S Durness r Hast 
Dotal Kabmoiab IhR 4 Calc IQ 


<3 DetieaJ of proceed ngt 

after discharge — Jurisdiction of Vag slratt — Fresh 
tt deuce— .Procedure —A Magistrate has no power to 
remand a criminal case to a Subirdinate Magistrate 
forte trial after the ease has once been dismissed the 
courses open to h an are (1) to accept & fresh com 
plaint supported by fresh evidence which was not 
before the Court when the case was dismissed or (2} 
if there be no additional evidence to be procured to 
report the case for the orders of the High Court 


CMMnrAL rnOCKDUXE CODES <ACT 
V OF 1698 ACT X OF 3883 ACT ' X 
OF 1872 ACTS XXV OF 1801 AND 
VIII OF ISOOj-coa.'iasrJ 
under a. SOS of Act \ of 1872 J5 TDS MUO CT 
tu* rrriTjy’i or DwAttruDrrr 

[ILK. 4 Calc., 047 

7 — Dttchorgt cf accused pro- 

sens under t 215—TtciroX cf proceeding* att ** 
instance cf the Court cf Session— Commilmenl V 
accused vrrtont -Certain rvttmt were charged 
under a 417 of the Penal Code and were dntort 
by the Magistrate inquiring lata the oHimet cr,dc,r 
• 815 of Act X of 157" The Court cf «c«> » 
consider™. that the acensed rersena had ; “«*• ‘“P™” 
pcrly discharged forwarded the ren rd lathe MV*- 
trate of the district suggesting to him to »i»« *» 
tw over to a Subordinate Magistrate with diNClMM 
HVuq uirelntnanj ett-nee athrt thanthe tffnlW b 
rrspert of which the acenscd !*«*»• »«. "* 
disAargcd which the evidence rm the rccwl rfWMj 
to have beets c mm.ttcd. The Subordinate Magistrate 
to whom the cam was mvle over made an Inquiry 
and erm wilted the accused persons ter «m I**”* 
the Court of St*.. « on charges under « JO»«® 
of the Pcnat Or Je It was « ftcndM lhat the CeWt 
vf Srasmn was net competent to direct the aceu«a 
person. U, be committed' under «. 29C *t ‘A* f « 
1672 the case not being A S i sauna cn* within tne 

otthak aeetiin and that the commitment 
“^Sacjuwtly illegal Held that there »>««■» 
direction to commit within the meaning oft 
seethT tliat u to my to wmd the «f«afd pemnaat 
once to the Sessions Court without furt * ier , 

mm issp 

held by the Subordinate * 

ment could not be impeached- 670 

Bdcf Scion „ . e 

JD.se*aryeiy Magistrate- 

id 

a Deputy Magistrate without first giving ench -J 

“.‘VS? eSadt to to *«* », b * 

c' S”to »”v»r m.« 

sir i ss r h.:si»” b "V3 

2s sraiS! arsitfe: “* 

to. **~g jJTTci?2a*> OI.IU 

8 t.»» ft."' 

Sessions Judge under * 
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WrET nr CJ*r 


CSHUNAL PROCEDURE CODE8 (ACT j 
V OF 1883 ACT X OF 1832 ACT X j 
OF 1 873 ACTS XXV OF 1S61 AT»D 
VIII OF 1889) — fc* * red 
Procedure Cxle is bad in f no if it dve n't s*»-c'fy 
the t (fence for which the partita art t he c-wmi -rd 
t t trial at the Srssi tu. A trial f r the r *t see of 
cheating in ti heMius caa" wi hia the mo-jag cf 
a. 2% Lacing r<— srd ta the fin j>-vti >n cf the 
definition of Sr*» ru ru in a. 4 of the Cod* 
which mast he read as if the word ** only f Hawed 
the words triable by a Ccurt of ‘vnwn Jot 
E ras 15 lien r Max Pattcic 21W H, Cr., 41 

10 — — Aaeim «i«7 or g ring 
*nlce to accuse i person — Th Judge 

under a. 29 G, Cnrainal Irterdire Cede IS,* 
made an order uj ,n the Deputy Magistrate f r the 
commitment of the accused who had J*rev i -usly been 
discharged by the Depute Ma lstrate but it was 
alleged that such order <f the ‘•essi na Judge was 
made with nt calling up n the pititnnrr* b thiw 
cause m the nutter Meld that alth <u-h there it 
n thing in 8. 29C with regard t> mmmmiug rr 
giving i oticc to the accused person, n per* m »h mid 
be affxted in lus perianal lit city with mt Laving 
oppjrtumty given him to answer the charge f/r 
which he u arrested and put Into pnso u The C nrt 
accordingly was of opinion that if the accused had no 
opportunity given them of meeting the charge the 
c mmitment wa» n t a good commitment lx tub 
MATTER 07 THE PETIIIOX 07 BCEDUOO 

[22 W R. Cr 67 

liowiB Sucon r Kozil Ptxon 

[24 W R Cr 70 

I«r THE matter op Dwabkaxath I) hat 
TACUARJEE 1 C ^ 

, : — : Order of committal— 1 lie 

gal commitment — Irregular procedure —W here an 
accused persm had been discliargcd by a Sub Magi, 
trate aud theDiltnct Magistrate directed the c m 
”'2!? a ^ u * cd , the Co«rt f hci.il under 

s 43C of the Code of Criminal Pr cc lure 1882 
without calling up,,, him to .how cause whvhe 
alnuld not bo committed -Hell that the rr.lcr of 
lommittil a 1 1 the c numtment made thereunder wtro 
Illegal QoEEXr Kavjauaiai Padayaciu 

[E Is. R 6 Mad 372 

— Validity of m ci commitment —Ultra net — 
Where a Ma-nrtrate nf the first class discliar «l 
° r t ' J0 , Cnn ’" ml 1 rccelure Code (Act X 
f V 8 . 8 > » P» «n charn l with an offence ctehismlv 
trnblo by the C nrt of Session and tie Dutnct 
Magistrate directed 1 itn und r * 43G to 
tl o accused to the Court of S „ * an l n c ZZ 
ment w as made b it the hesttona Ju L e referr'd the 
ca o under s 215 f r the order if tie llu»h 
Court —lfeld that tl e order of iho D strict Ma u 
trato under a 43G was nit ultra r ret aud that th* 
conrautaicut tlun under to the Court of Cs.ms 


i CEimr AL FEOCEDUEE CODE* #/ C~ 
| V OF 1 523 ACT X OF UK.2 / CT 7 
| OF 1T2 ACTS XXI OF 1 9*1 A**D 
! vm OF IS^?)-cw . < 

was f~”4. as c- 1 ir .j 

Qtrirx Emm c Pa ta r m 

[LLn,OUoi loo 

i-437 

Ace Mat-t-ratt Jrz <T'»* ij. 
IVwtta ct Mac irism 

[ILli, 18 Cal- 70 
See ms7Ti-^jrtni Cr wtpit | r j 
cemtreC </ie LL.P- 24 Calc „f)', 
neww, ^17 

EE, IC HO Calw 4.3 

3CV/K in 

uhs PH* — r' Im f ,r "' r —“Nulorl, 

V, *r*3"lrate-ir a i,,t,ote of 

D ilrtel -A Magistral of tl e first vtasi 1, „i | \\ 
tie mcanmg of . 437 of the <M»,S »1 1 1 >rrdnr« 
C-d- “ auborilinate to thr Ms Irtrttc if , 
ihnctj Y e'raprt-ult/, i,ll f T 

CtVSL l J * ,nnft , with It under . -n 7 

Qciex LMPREti r LitriRj EE R 7 All U?3 

UfM'lraL of fir, t clau-M^Zr'ateZn, 7/‘7 U 
Tb * C «| rt 1| «; ‘ Magistrate i f i\, first tlaml.l.f ,Z 
and .ah' rdlnate to that of tlic Dutrl -t 31. A t. , * 

. 17 of the Criminal 1 rc« lore Odi (Art v 
evpris.ly providin. tliat all Ma^.lrat^fw/,!. ^ > 


^e-Dirtnrt = 

executive a* well a* iud.cUl funrtl.os to hi ' f 
Magistrates The term Infiuor „ „ , , 1 r 
Code mean* itatu tally incompi tent toh H,.‘ V w 
wual power, and carrion with It ll,o 1 1* If . ul ^ 
dinatum which Utter mean. l„f (r i . '“V ,T 

Nairn Kn.lo llooltrlce r 1{ K „ II V 1 ). 
ILJl 10 Calc 26? Quecnn'rJf 
Jan I L Jt, 10 Calc Oil aL.i.J, l^r^' 

Queer Pwpseis t Pjrpa (Joi at 1 1 

8 P e n o Do m t Joo 

ck< of tame transaction — ■AenuillM 0 ^ 11 * . ar hUg 

qmry-JU trial -r being fhal /iV^^ U 
and mischief in respect of certain hl’ilcl H l! ‘ Ul ft 
a tree claimed by the complainant '’ f1 ' * 1 ’it f r 
.ubordinate Magistrate onthecharirenf *7 a 
acquitted ou the groun.l^ uit * ««S 

plainant F had tltfo to the tree On*?] ?! tl ‘° <’«"i 
of the complainant the Dlstrlit Mart,.!? 1 

to tu. Curt ,1 Sc J ‘tl,, b"” “if « * 

** ,10 Hw'y into Iho cl„ rk e of thrtt 1 K °, 1,1,1 tint 
Meld that thfnr, 1 h n M 
nr> 1 W<T 10 pat* such an fr 1 tr ’ rt Ms j. 
Qcefk y simn93 e 1 uRAMnrnm “ Ual <$ 

4 ^ 11 8K « 200 

—Marriage mtuff'centlu ’i'll •* 407 , 
accuse 1—J e trial ordered e 



{ l«HJ 7 ) 


mrrsT op 


( 3C8 ) 


CRIMINAl, PROCEDURE CODES (ACT 
V OF 16 BS ACT X OP 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VIII OF I 860 )— continued 
allied adultery and enticing away a married weman 
for Illicit purposes the complainant refused tn « 
amine lua wife as to tlio marriage} the Deputy 
■Magistrate declined to frame n charge and discharged 
the aecuied The bossirco Jndf.c directed a re trial 
to tc held by nnitliCT Deputy Magistrate and or 
dered that the cnleiiM o{ the wife si onld K taken 
ns to the rnamaee Held that the Sessions Judge 
jn erdenag a re trial bad act wrniwl a jmptr ilia 
mtm be baring admitted that the prcsocuti n bad 
laded to pn>\o the marriage and It not being alleged 
that any evidence war tendered by the presrentiin 
and n t talc -n by the Dr] uty Magistrate Coossa 
Natn Giiose r fiBKiiOLoit, CiiATTEiuer 

[IL R. 11 Calc 81 


8 - — — Further tirjuiry — Proceed 

mgs offa »»t arouse l— t o/.re — Iso crier affect 
ing an aceuso lint criminal matter aliaultl bo made 
without gn ing him iu tice so a* to enable i itn to 
appear and ah a pause a"*ni«t it A Srasi n» Judge 
has no power tinder * 437 of the Criminal 1’n. 
ecdura Cadi to ditict a particular Magistrate by 
name to make the further inquiry contcnijlated by 
that section Tlio further inquiry contemplated by 
# 437 of tbc Criminal Prcccdan. C do is en inquiry 
upon fnrth r materials net a re hearing < f tbe matter 
upon the fame cvi lenco a Inch was before tbc Magi* 
trate who hi Id tlio first inpury Ik the matter 
op tbb rETiriot or Ciiivni Cmniv IlarrfA 
CttAum Cnurnn Cnorn UncrricttAiUEa v 
Heu Cm.vx.EE Uavekjba 

ft L B 10 Cole 207 


6 -■■■■ » Purser tnju ry— 2 oircr 

of District "Wagutritc to direct— Inferior Cn 
tm nal Court - Notice to accused —Tbewurd* In 


fenor Onmlnal Court in a 13 o of the Criminal Pro 
tedure Code mean inferior so far** regards the parti 
cular matter m rwj cct to which tbc superior Court 
w asked t> eternise its Terminal jurisdiction A 
criminal charge instituted before a Magistrate of 
the first class was finally disposed of by him by an 
order hschargmg thi accused Subsequently the 
Magistrate of the district proceeding under s 437 of 
the (ode of Criminal Procedure directed a further 
inquiry to be made by a subordinate Magistrate 
This order was made without notice to tbe accused 
Held that the Magistrate of the district had no 
junsdicti n to dirret a further inquiry Semite — 
That as a matter of strict law the accused was net 
entitled to be heard by tbe District Magistrate before 
panting the order directing the inquiry Ik the 
■MATTES 05 TJ53 PSTTHOV 05 J.OU1K KUISTO MOO- 
XESJEE \0BIK KRISTO MOOEEEJEE <t RCfiktCK 

1 Azii I aha Ilifi lOCalc 208 


7 - Further snjuiry —A D 

putv Magistrate having discharged a pewm accused 
of an off nee ou thi ground that thi cm tence was iu 
BUfneient for com letioa the Magistrate of tbe district 
recorded an orde statin^ that in his opmi u tbe ac 
euaad had bleu improperly discharged and directing 


CRIMINAL PROCEDURE CODES {ACT 
V OF 1808 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1861 AND 
Vin OF 1889 ) -centre* 
under s 1)7 Criminal Procedure Cedi that 
further inpnry should be made and the accn« ! 
called cn ti cuter upon hw defence Die aceus'sl 
iras not called up-'n to show cause why a further 
inquiry »b nld nit be made but a summ n* in the 
terms tf ■ CS of the Criminal Procedure Code w*J 
tssunl to him On hit appearance he was tned by 
the Ma~irtrate t>t tbe district convicted and sen 
tencfiL Tbe witnesses for tbe prcsccutun *er# nrt 
rrcnllcd but the Magistrate r bed upon their cr« 
dine as record d In the first trial and ol*> upon the 
statcmint of a witness for the d< fence which was net 
rrecivable an evidence JIttd tlist the pitctwiiigi 
of the Magistrate of the district were irregular first 
beeans nitiro to slvw muse why action shcull not 
be taken against him In the term* of s. 117 ef 
the Co U of i rtmtnal l mccdure was jut served up-n 
the aocusoil pcr»~n befrre pr cecdings ostensibly 
under that section were commenced and secondly 
because the subsequent proceedings of the Ma^is 
trate were not such as aro control UUd by the pre* 
visum ef s. 437 inasmuch a* the cenvietirn 
was practically based upon evidence wlueh wss mt 
rcocnlc 1 in the course of a farther inquiry before 
the Magistrate of tbo district but upon «»**• 
which was recorded by tbe D puty Ma ulrate and 
had been aljudtcated up n by that officer and Isach 
irreg iHritics were fatal to the conviction 
EurBESS r IIabvc IL.H 8AIL.SB' 


— Discharge — Order for far- 
— Criminal 


0 jjisoorge — urv*> jv j — 

tier ,n.e,>rn— Trial for minor gjfetiee-Crm>**i 
Procedure Code . So 3 -A Ms-nitrate h*™? 

« 253 of the Ccdocf Criminal l roceduri discharged 
a Pcra n accused cf n tin- « order for further 
inquiry wa» made by the Court of Session under ..437 
He'd that the offence of rictmg mt bcine prowl 
the Magistrate wa* ccmpetcnt totej- JJ** 

■1« ,B„c, ol .m«!t (!««-. hltih 

a Farther Power of 

Disfrtei llagntrale to direct Subordinate 
JJ/bei strafe — Ccmpouidalle P ^fo~A crimw&l 
charge under * 415 d the Penal Cede ha«ng been 
instituted the accused was sent np by the pchcc 
before a Deputy Magistrate of tbe first cws 
PrevioiiB to any end -nee being taken the complaiBant 
tut mated to the Magistrate that the ease had been 
amicably settled and that he did not topwewd 
further m the matter upon wb t ,A .J^ 
recorded aa ord r Compromised defendant acquit 
ted Subsequently the Ma istrata of the district 

rrtying upm « £-*8 and "*9 and professing to *ct 

nnlcr^ 437 of the Criminal Procedure i Code dtfectcd 
“he Deputy M*-istnite to send up tbe Wti^ *^ 
proceed regularly with the case ^ bimff 
in adlitiou the Magi trati * order « 
warranted by the fact it was masmnen 

is the Deputy Magistrate was s SM^ 11 ?* „ 
Brat class nud not infcn r *oJ b ^, 7 8 ‘”7 t 
trate and to give the District Maeirtrat 
hetua to call for a record trader * 435 frem 



c 19C9 ) 


DIOEsT OF CV5F3 


( 1970 ) 


CRIMINAL raOCEDnUE CODES (ACT 
V OF 1898 ACT X OF 1832 ACT X 
OF 1B72 ACTS XXV OF 1881 AND 
VUl OF 1869) — conitnutti 
M*2i*trateand to act under «. 437 the latter must be 
inferior \olia Knsto Mookergte r russ cl 
Loll Laha I L F 10 Calc 2ti9 t 11 5 wed. 
QcnxFMrE* a r NAWAn Jas 

p.L R lOCalc 551 

10 — — — — — J} s charge of accused — 

Fueller tnquim Poster to direct — An aern tsl has 
ibr been discharged after a full in jmry before a o m 
retent Ccurt u entitled to tbc Imcfit of such dis 
charge u ul chi a me further evi leuc*. is disclosed 
Consequently an order mid by a District Judge di 
rccting a farther inquiry to be btld under s 437 
of the Cnmin.il 1 roecdure Code m a case where a 
Magistrate had discharged the aecnied under s 2o3 
was nrt warranted by law when there had been a 
fnll inquiry hy a competent Court and wlun no fur 
tin evidence was diseliscd such order being based 
m rely ujm the ground tliat in the opinion of 
the District Judge tlio evidence recorded was suffi 
c cut for the convicti n of the accused. Jbebci. 
KHI8TO Ror r SniB CnrmEii Dabs 

[LI It 10 Calc 1027 

11. Fairer of District Magis 

irate to direct further inquiry by J lag strafe of the 
frst class— Inferior Magistrate — Where a Dis 
tnet Magistrate called for the record of a enso in 
which a Magistrate of the first class had discharged 
certain accused persons an 1 directed another Ma<ns 
tratc of the first class to make further inquiry ‘“to 
the case — Held following Nohn Kristo Mookerjee 
v Bussiek Lai Laha J L B JO Calc SC9 and 
Qu e« Empress v Namab Jan ILF 10 Calc 
551 that the District Magistrates order was ultra 
tires and illegal Jhinodri r RACJtn 

[ILK. 7A11 134 

12. Further inquiry — Be trial 

— District Magistrate Fo r ers of - IV here an ac 
cased person has been discliarged by a Ma 0 istrate 
further inquiry canntt bo directed under s 437 
f f the Code of Criminal Pr rednre on the ground 
that the Magistrate has not rightly appreciated the 
credit due to the witnesses Further inquiry slicul 1 
only be directed when other witnesses mi„ht have 
been examined or when the witnesses have not been 
pr pcrly examined and inasmuch as b 437 docs net 
direct that the evidence already taken should be 
taken again the further inquiry should ordinarily be 
made by the Magistrate wlio made the original 
inquiry Where a District Magistrate being of opi 
nun that a subordinate Magistrate had without just 
cause refused credit to the w itncsscs in a certain case 
and had improperly discharged an accused person 
directed a further raju ry by another Ma utrate and 
tlio accu ed i ns on the sama ciidenco re-tned and 
coin i ted — Hell tlat tlio conmtion mu t be 
quashed QPEEN EMPRESS r AMI R h HAT 

[LL.R. 8 Mad. 836 
13 ■ Further inquiry — Power 

of Fist irt May strata to suggest a committal — V 
District Magistrate who ref rss case to a Subordinate 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1 872 ACTS XXV OF 1801 AND 
VjLil OF 1869) — eontinaeif 
Magistrate for further inquiry has no authmty to 
fetter lnm in the exercise of Ins judicial discretion as 
t ) the question whether the case should or should not 
be ccnumtted to the Court of Seesnn Queen 
Empress r Mpnisasu I L K. 15 Mad 39 

14. — C o in plaint — District 

Magistrate Foicer of to order fuifher inquiry — 
D spute concerning land — Criminal Procedure 
Code s 11 j — S 437 of the Code of Cr imin al Prccc 
dure dies not gn c power to order a further inquiry in 
a case under s I4o of tliat Code Cjtatiu; Rai r 
fi Iranian Rai I L.R 20 Calc 729 


15 Further inquiry Order 

of icilhout notice to the accused — Magistrate 
Fo leer of to order further inquiry tchich had been 
refused by his predecessor — One M was tried anl 
discharged by the Sub Divisional Magistrate and th 
c mpla inant moved the District Magistrate for a 
further inquiry not only against 31 but also against 
other persons who were charged with being connected 
with the same clTence and the District Magistrate 
expressly directed a further inquiry only as against 
31 who was tned and convicted by the Sessions Judge 
The complainant then moved the District Magistrate 
for further inquiry against the other persons and tho 
District Magistrate a different cfhcer without giving 
them notice ordered a further inquiry ti be made 
Meld that the Di-trict Magistrate was not competent 
on the face t f bis predecessor’s order to direct a fnr 
thcr inquiry which lud already been practically 
refused That in the circumstances of tho caso tho 
Sessions Judge was the pnper cfficer to direct a 
further inquiry Ratto SiNan r Ram Sreair 

[4 C W N 100 


16 


- Junsdict on of District 


Mag strafe to order further inquiry in a proceed 
tny under s 1 3 of the Code of Criminal Froce 
dure — V District Magi, tratc lias strictly speaking no 
power und rs 437 of the Criminal Procedure C It 
(Act X of 1SS Q ) to ordir a further inquiry into a 
proceeding und r s 133 of the Codi wl ich lias boon 
practically dropped by a Subordinate Magistrate the 
j roper course being to refer the matter to the Hi h 
Court Indba Lath Ba\erjeb r Queen Fume's 
[L L R. 25 Calc., 425 

ac w ir,H3 


17 ■ Further inqu ry — Ses 

i ons Judge Juried chon of — It is c mpetent to a 
Sessnns Judge acting und r the Criminal Procedure 
Cod a 437 to direct further inquiry to be held 
where additional evidence is net forthcoming 
QUBBT EiETBE s r BALA8rTVATAVBI " 

[I L R. 14 Mad. 334 


osrer or hessians Judge 

to order further nqu ry —A be&suns Jnd^e is u t 
c mpetent und r a 437 Criminal Procedure Code to 
direct the reopening of the proceedings inert Jy 
because in his opinion the ^nbordinatc Magistrate 
has nit rightly appreciated the credit due to the 
Witnesses lurth r Inquiry' under ths section 



IJMFVr OF CALF'S 


CDIMINAI, PEOCEDURK CODES < ACT 
V OF 1808 ACT X OF 3882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
V1H OF IQQfy-ccntinxtd 
mean* the taking c! additional mdence *» t the 
re hearing of the «amc cudcnc Dak sew I ttt 
tJmivzhhtt I. DR 12 Calc 522 

IQ _ Jnjuiry—J urtker 

Fresh nvjmry— Jurisdiction — Isrtire—JlHtnrl 

Slag, strafe — 7u4o*f««"*ta Magistrate — 3V hen a 
r m pUiiit lui been dismissed under t. 20 i of tlio 
Criminal Frrcwlure Ode < \rt \ of lt82> « *» 
urcused per* in d»*charj,«l by a 6utwrdto*t& Magi*- 
irate the District Mogirtrutc has power under 
» 437 of the Code to direct any Magistrate tuber 
ihnate to him t make further inquiry into t he con 
plaint dismissed t »nt> the ease of the Mvuacsl 
5 ergon discharged c»m though tbirc be no a tditl mat 
etutanoe disci K 1 or aHegatinn that *nrb Mirt » 
The tern further inquiry in s 437 1« not rc- 
■tneted 1 1 inquiry upon farther mat crisis or farther 
cr additional eiuhncr * Dcfore directing Airttur 
inquiry under « U7 it is net ebligatory cn the I>)» 
tnct Magistrate to give notico to the person dis 
charged or against »h mthre mplamt wm dismissed 
\\ hen an order directing such inquiry is mad. the 
SnbrdiDftte Magistrate to whom it is directed has 
junaduti n and is bound to carry it out Such 
order remains m f rco until it is duly sit wide 
or u vthdra in Difference bet ween the p rera of the 
District Magistrate under the f rnicr Criminal 1 rr 
eednre L de (Art X 18/ ’> aud the present <nc { Vet 
X 1882; p rated out Impress v Ooutlapa 1 A 
Ji 2 Bom 63a explained C/iund, Churn Btvtfo 
efarjee v Bern CAn der Baneryee / L U 10 
Calc 207 e lamented on and Jre'unlntto- Pay r 
SA.4 Chuadcr Das I B Jl 10 Cafe 1027 Queen 
Empress v Boson 1 L 1 6 All 367 and 

Quern Empress v Amir Kl an I l. 1 8 Had 

316 commented on and d ubteiL Q C * E *? FurBEsa 
« Doeabji Sobmabji I L R 10 Bom 131 

20 Farther sngtory — 

Practice— Notice lo eh to came — Held by the Full 
Bench that when a Magistrate has discharged an 
accused pers n under s 2o3 of the Criminal Preee 
dure Code the High Court or Court of Session under 
s 437 has jurisdiction to direct further inquiry on the 
same materials and & District Magistrate may under 
like circumstances lumself hold further inquiry or 
direct further inquiry by a Subordinate Sfagistrate 
Queen Empress \ Doralje Hcnnasjt 1 L Jl 30 
Bom 131 referred to Empress v Bholc Stay* 
TF A All 1B83 p 150 Queen Empress v 
Hamit ILK CM! 367 Chun# Churn 
BAuffacAaryto v Bern Chunder Barter) te IBM 
10 Calc 207 J>etttn Knit a 1 ny \ Shtb CAundei 
Bass I B Jl 10 Calc 1027 Darsun. Ball t 
Jamuk Ball I B T 12 Calc 5 22 aud Q«een 
Empress v Amir Khan I B R 8 Mad 336 
di sented from In exercising the powers conferred 
by « 4J7 Sessions Judges and Magistrate* should 
in the first jlicc always alio v the ptrson "ho has 
been d cha ged an opportunity of showing cause 
why there «! ould n t bo further vuquiry before an 
order to that iffect is made and next they should 


CRIMIN’ AD PROCEDURE CODES {ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1873 ACTS XXV OF J801 AND 
VIZI OF l8B9)~et>»hnveJ 
nee them ip finely nnd with great c aut» » 
nimspcrtuai rspmally m esse* where thf qu 
imolScd are mcr natters of fact As to the 
in which their discretion *h ulJ I>e ripuUtcd j 
snrh eirrimstanees the remarks of TsA . 
itsnru, JJ In Queen r.i.;wes* v °f ¥l ’ 

I L 1 4 dll J4S in t ference to «! f r 

acquittals arc applicable QtM'iF* =' ' 
CiiOTt L Is. R VJ\u 

21 Orders Jar further *» 

a*, ry— Order to thr prejudice tj an <ice«ce per 
-A of, re lo ehou- cause -Bef ire any of 5or u m* 
to the prejudice of an accused person 

oftheCrimraaUrocedureC.de nctiecah 1 W p 

to that 1 craou to appear andshoM raiise^l.y lheorJ^ 
th nil n.t bo r-isscih Queen f 

;sii" *■* » 

rr J‘ 

praecrfmg. tmdir Ck 

ElSSStf - -S£S g£s£ 

zzvJ.: ffs" 

aa&w/.|4^isi*a. 

— 

<■/ j» w " ,, y , T c yj • 

Ml I «r -A »" “y~ „ I, 

MspAwte »f tk« IB"* ' & , d , thAlH» 
able uuder » 3-d °} r . . « v «), c ccinpUma it 

trate recorded a brief «^ment by Hiccup ^ ^ 
but did net o»k bim if hc li -l wy^ af pj 0 f thc 
An order was passed direc S t to t!l<! p lice 
petition of complaint shou letter and tn 

station calling for a ref Istrate dismissed the 

ccwplamt under # ' tli« Magistrate * 

Cdc There was netting m t “ d) , trust 

onRiual order to show that he saw r *„y 

the truth of tho rmwlttat officer for 

local investigation to be ma T T cr falsehood of 
the purpose of ««rtaminff th U ^ o{ t1 

sSMSSSSrwrs 

S'Sfw ..a It.;* 

contrary to any I' r0V1B e L„ rre . g under which the 
™..aetu.S ““/j"”" . tatter 

drat complaiat bad r j enste 

was necessary QC 2 EK Ext R 0 All- 8° 

a qt ee to nccHi'd—O” 

J%, h rm,,m c ° 



( 1973 ) 


DIQFsT OF CA^F" 


( 1974 ) 


CHIMIN AT. PROCEDURE CODES (ACT 
V OF 18D8 ACT X OF 1883 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
V ill OF 1888) - continued • 

(AH X of 1SSH) t 4X — n life to an accused 
persoo j» uercssary m p mt of Is* before an order 
under l 437 ran be pvstd but as a matter of 
vksenima it is proper that such n tie* skiuld be 
pttm. Jleti by the majority of the Pall Bench 
(Pkissep U iuox Tottc'Kji.u NonRt* Piqot 
end 0 klUEAtT JJ)— After an inquiry ly a 
subordinate Ma-ustrste and the dieoharge of au 
accused peram a ‘Sessions JuJ e or Magistrate ha* 
junsdirti n under a 137 of the Criminal 1 rocedure 
Code to order a further inquiry or a re-hcannjr 
npja the tame materials which »ere bef n» the 
subordinate Ma-nitrate is shn »■> further m 
deuce u fi-rtbrororo" But (Pm v par / di sentm^) 
the words further inquiry in that s>ctiou mean 
the inquiry preliminary t> trial vtl ich regularly 
results in a charge nr discharge and do not include 
the trial And if on the ei idence taken the accused 
ought to be committed then in a case triable only at 
the Sctsconi the proper c urse is to c mmit under 
•• 4°0 in other eases to refer to the High Court 
Ter Paw zr j — The irord mqiory includes » 
trial and the fnrther inquiry would therefore 
alt w of the framing of a charge and the cuss 
cxaminatun of witnesses for the prsecutiou Per 
PxntCBau C.J and Giioac J —The power given 
by « 437 of the Criminal Pr>cedare Code to order 
a further inquiry u confined to cases in which tbo 
revising officer u satisfied for one of the reus as 
mentioned in * 435 that the subordinate r Steer 
has proceeded on lasufficiei t materials and that with o 
more exhtastire inquiry further material would bo 
forthcoming It was not intended that such an 
enquiry should be granted simply for the reconsider 
«twn of evidence Iw the Mirren ot It ski Dass 
Siirras c SiBiruxta I Z. It 16 Calc 808 

25 farther nju ry — Jfotiee 

to the accvetd— Practice — Before making an or ler 
f r further inquiry under a 437 Cnminal Procedure 
Code a n tice should be given to the accused person 
t> give Inin an opportunity of being heard ujon 
the question whether any further Inquiry »h uld be 
uade Jfor» Pat Saai/al v Santalfa I L T to 
Cute 60S followed. Jam At It Air r Sum at. Siwair 
[2 C W N 108 

28 J} tcref on of Coart — 

Furtherin']* rv — 4 oi ce — Although thsre is netting 
tu s 437 tendering it incumbent to give notice hef re 
directing • further inquiry yet a Court would not be 
exercising a proper discretion if before ordering a fur 
lhrr inquiry it did net give notice to the accused to 
show cause against such ord r Where theref re a 
further Inquiry was directed with ut such irevious 
n lire to tlio accused the Hi h Court set aside 
the tnler linn Date Sanyo! v Sir t*U* I L S 
JS Cote 60s followed. I* ins sums op Axrr 
l ARUOAU 3 C "W N 246 

Rim Sjvatt r Kittt Scsair 4. C W N 100 

27 farther inquiry — 

fi ronoful confinement ~H roagful mtratut — ! 
Malice — Penal Code s« 340 St —The accus'd as 1 


CHIMIN AT. PROCEDURE CODES (ACT 
V OF 1808 ACT X OF 1882 ACT X 
OF 1 872 ACTS XXV OF 1881 AND 
VOT OF 1880) —continued 
abkiri inspector visited a toddy sb p where the 
coropkinsnt and one X> were employed as agents for 
the talc cf toddy Having reas n to suspect that an 
(fence under the Abkan Act (B imbay Act V of 
1878) had been committed the accused made an 
inquiry in the course of which the complainant made 
certain statement* implicating ht« fellow servant 
Dio accused thereapaa mol red to prosecute ZHoil 
make the complainant a witness m the case lu 
nice to prevent him being tutored the accused 
ordered hi* sepoy t > bring the complainant to his 
camp and there detained him during the night and 
on tbo following morning sent him in charge of a 
#rpo> to a Magistrate t Court where tho complaiiuiu 
repeated the statemeuts made by him before the accused 
He "»3 then allowul to go an ay The accused 

prosecuted 2> and in the course of hi« trial admitted 
in his deposition that he had ordered hit 
sepoy to bring the complainant to his camp 
and bad detained him there during the night After 
the termination of 2>‘» trial the complainant 
charged the arc ised with wrongful confinement undec 
s. 34 » of the Penal Cod Tho accused pleaded that 
the complainant had voluntarily come to his tent to 
bare Ins statements reduced to writing and that 
he had of his own accord st ipped In his catnp during 
the night The trying Magistrate held this plus 
proved end discharged the accused nndcr * 253 r{ 
the Code of Cnminal Pr cedure (Act \ of 1582) 
The Sessions Judge held that though the accused bad 
detained the amplaioaut iu Jus camp during the 
m-ht still he was n t guilty of any offence nnd r the 
Penal Code as he had acted with ut malice uni to 
the best of his judgment He therefore declined to 
interfere or order an further inquiry Jlel 1 by tho 
High Court on revision that U a trying Magistrate 
ha I wr ngly omitted t) take into const derail a the 
ad SISS10D9 made bj the accused jo Lis dfp-sition jn 
jy» ewe Those admissions had an imp rtaot 
bearing on the present case They acre admissible 
in evidence against the accused and as they were 
left ont of crnsid ration the inquiry was necessarily 
incomplete and imp rfect Further inquiry was 
therefore ordered Dbavja r Cu»FOH» 

[bL R. 13 Bom, 370 


•av ■ uratr oj demons Judge 

rejecting application under t 437— AaBsejaeat 
order of Put net Mag ntrate granting t or tar 
application— Prachre — W here a Seasons Judge 
has passed orders under «. 437 of the Criminal 
Proc dnre Code a District Magistrate acting under 
the same section »h uld not pass orders of a contrary 
kind but if he Hunks that the Judges orders were 
smug he should submit them to the High (Xurt 
through tho medium of the Public Prosecutor 
Q een Fmprrn v Shrre S nq\ J L 9 iff 
36 13 nfetr'd to Where a ^rowans Jud_e had, 
s 437 of the Criminal Procedure C d. rtfosed to 
ordr further inquiry into the eoss of an accused 
peram whJ^d been d^harged the II ^1, Court 
act aside a wbitqacut order ot the Magistrate of the 



( 10JS ) 


TOOJST OF CACF 1 ? 


( 107a ) 


CRIMIN' AI, PROCEDURE CODES (ACT 
V OP 1898 ACT X OP 1882 ACT X 
OP 1872 ACTS XXV OP 1801 AND 
VIEE OP 1800) -«»<.««</ 
district passed nn Icr the same srctna ami ordering 
further inquiry into the nine ctt«e Qtre\ 

J- upresi v Postal I Ii R 12 AIL, 434 

"® “ Juris itehon of Seen om 

Judge anil Magistrate lo grant further inquiry— 
hirer of the Wet ont Judge to interfere w.f* 
or <ers patted >y the District 3 fa nitrate —Doth the 
S«« i ua luil Mi the Di tnct Utnstndfl are 
c m intent nnlcr e 437 cf the Criminal Irocodure 
L «le t< rrtUr a further inquiry hut the bfssion* 
Im n juris licti n to renew an order m.nlj by 
tl c Distrut Magistrate an«!«r that section refusing a 
furthrr «n |«iry It i* open to the S cssi n » J «.d„e to 
refer the matter t> the Hi v h Court under » 433 
Nakouu SIandab e Jaooo l \t 

[UR 22 Calc 673 


30 ~ Further inquiry of rfftnee 

not charged against other person* not before 
a/u/MiYite—Corfe of Criminal 1 ror e dgre ( let V 
of I8JSJ tt 203 20! and to 7~~J'enalCode tt tit 
and 42»~0 1 a eotnplatnt mudo to the Deputy 
w ^'rtrutc hr c nvictid ono of the accused Jt of 
t lachuf On appJmation made to tho Session* Judge 
ne riireited a further inquiry to bo toule by the 
Magistrate Witr another e Bence under » J it of the : 
w a5 C , <lc “V r< ' 9 f' ict ' of R no charge of any such 
<u ucc haling been made at any time against him 
inc fcwssims Judge aJs » directed a further inquiry 
ft"»liist i ther persons «. ho Apparently were: mentioned 
in the complaint but who hail Hot been sum rained to 
appear before the Wa e istr«te Urtd that the order 
jt til® Session a Judge was without )ur<«hcti,n not 
Hung within the powers described by ■ 437 of the 
C dc « f Crumual Pr ccdurc If ab KjanonB Dass r 
Jtrair, Chondeb Radtabatii'ia BnrtTAcnABJEB 

{I L R. 27 Calc , 858 

~~ ; “ Potter of set pert or Mag it 

tratn <0 direct n Subordinate Magistrate to issue 
1 arrnnts pterions! g issued and cancelled fy sue i 
su'ord nate Magistral -\\ here n Snb-Dmaimid 
Magistrate issued warrant a for the apprehension of 
8 J? 0 fc'*' 5 *" 1 persona for trial and afterwards can 
celled the warrants and a District Magistrate our 
porting to act under 437 Cnmmul p f cednre Cede 
directed the said Sub Divisional Magistrate to rc issue 
.1 6 J' ,Rrrar I^ s — Held that the Magistrate’s criler 
directing the Sul. Divisional Officer to re-muo the 
w arrants agniDst the accused was ultra cures Held 
also that a 437 Criminal Procedure Code does net 
eon template » caw of a Jlagiatrata doretinjr K Subor 
uinato Magistrate to issue warrants fer the apprr 
x” 8 ’,* o£ , a X 10 '' 1 ' n J ™ further that the order 
coropinned against was net autbo izcd by a 437 
T IWa ' lrcCw3< ' should therefore beset 
TnE matter or Tins rermerv or Gcbit 
CBaeav Aich 1CWH €50 

See iKDtajrs SlSQn V THAX0R SlI«3B 

[2C WN £90 


I CRIMINAL PROCEDURE CODES {ACT 
V OP 1888 ACT X OF 1882 ACT X 
OP 1872 ACTS XXV OP 1801 AND 
vm OP 1809) -continued 
lo le tried — It tut of t earrants when no firt&tr 
proceedings taken 7 fed of — M Jim. alter the li«uo 
of w arrant of arrest against Cirtaln jxtsods the 
| Ms idrate dor* not think it prop-r to priceed 
further lit Id that the termination of proceedings 
against them is in eifirt an order of discharge and is. 
theref rre s object to roust ra nnihr * 437 Criminal 
Procedure Goth Man. S(vo«r VorUBre Snail 
(4 C W N , 243 

S3 Order for further inquiry 

m rise of discharge of person called upon to gits 
security fer gooil iehaeior —Fnrthtr tnjuiru Parer 
to erdtr in swrfc proeee tings —Code of Criminal 
Procedure (Art I of 1939) 11 7 10 and 437 —A 
further Inquiry eanm.t be tu-vle ini'* lie case oi a 
person apaimit wham prereednigs undw 1. 110 of thu 
Cede of Criminal Frrrrdnreliare been taten and wli 1 
!« been diseliarued If it be coast !erpd by the 
Magistrate that it is necessary to institute further 
proceedings be Is competent to do so under tho law 
on fresh information received The further inquiry 
•rhirh can be erJ red unJor c 437 <it the Okk of 
Criminal Procedure is into n ecmpUiat which hit 
been dismissed or into the case ©f any accused person 
»lu> lias been discharged 1 r'cccdmgs under s. J10 
of tho Code of Criminal Procedure cannot he regarded 
as on a complaint nor can they bu regard'd as a cas» 
m winch any accused j prson has been discharged hr 
the term* necascd perm ami discharge >n 
s. 437 of tho Code of Crtmtna) procedure clearly 
refer to a persm accused of ati tff nea who has been 
discharged firm a chargo of that ilfcuco withm tho 
terms of Cb XIC of the Code Quasi Fitpubss 
t Iwaw afo-roAt Z I# K. 27 Calc , 003 

a 438 

See PzrttttKCe to Hwa 
udsal Cases I L B 0 All S03 
[UR. 10 Alt 148 
LL R. S3 Cftlo £40 £50 


is 430 (1872 0 307 J 801 89 

b 420 ) 

See CosnrmiEVT I I«. R. 8 All 14 
p,L A 15 Alt 305 
See CoOTAArfr—RmTAi op Court a wt 
n. Iu R 34 Calc 62S 
1 C W N 49 
UR 27 Calc 120 
4 C W N 40 
See I.BiSAiCB-U'roEa CsnfT'Ut pBM'E 
DVSX Cons ILB 10 Ca? f 

(3 C vr n 673 
See Possession Oboes op Cniscrvat 
Cocbt as to- Costs 

[I Jj R., S3 Calc 387 
Practice -Cbdiinai. Cabbs-Pe 
tisioi J. Jj It, £X Cade 827 ; 


•»«« «*«»• i 


See r Erie sv— Cnm ms Cases 

[Hi A 10 Rom 17 ° 


( l“-7 ) 


PTQF^T OF CASK 


( 1573 ) 


[•iffiim ad feoceddile codes (act 

V OF 1808 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
Vm OF 3S8D)— *-r>mti**rd 

Set Cl ts rvrts JlrnsiOt— Cttxr»Ai 
Ca ts 

See Lifts UVTER ^rTTETrE— POWER OT 
llicm COCKT AS TO ‘■CWTCM 
£re fictions Jr per Jcbupictio* or 
[DIuIL 20 Calc 033 

440 

Sef Umstoi-Cvatr Ml Cj«es— A c 

Qnruu L D. E., 14 Mad. 383 

es 443-403 (1872 bb 71-83) 

See Jmwoicnof or cszxrai Court— 

Entorxvt Ilamsn Scsutcrs 

{14 BEE. 108 
J D.H.4AU 141 
I L It. 12 Bom 801 


- bb 443 444 (1872 e 72) 


Bee Magistrate Jraumcnow or— 

fePECUL ACTS -MERCK A VT Seaiie^* 

Act 1BJ> * gad. Ap 23 

[7 Mad. Ap , 32 

— e 451— “Furopeant Ifennw of— 

The wwd « I oTT.pc*n» m i 451 of tb« Code of 
Criminal Procedure nnu person* b<m u> Europe 
Qr*E'« LwrnEsa r MOg* DX> IL 16 AIL 80 

8.452 (Act Xifl87B b 37) 

See Appeal is Crimiwai Cabes— Cbiki 
Til 1 BOCinmK Cope 

[IDE. 14 Bom. 100 
Set Jnrr— Jrav ncuEE High Co cut a 

CVWISAL I’EOCECrUE 

p Ii. It 1 Dora , 232 

BB 463 464 

Set Jurisdiction ot Cnnimi Court— 
Lcbofeah British Subjects 

[ILB 13 Bom. 581 

b 464 <1872 ft 84) 

Bet Maojstbatb Jurisdiction ot— 
1 owees ot Magistrates 

p. L E 16 Mad 308 

, . . Ffxtxltge of European BnUtk 

lu’jvt — TTbirer of prit lege —The provuion* of 
*. 7 „ of the Code of Criminal Procedure relating 
tolbelnndef Court wh eh shall have jurisdiction and 
*1 nil not hare jorisdiction to lo'linro into a complaint 
<rlry a charge against a European British subject 
con titnto a privilege that u to say they arc not so 
much word* taking away jurisdiction entirely as 
word* which confer on the Bntjsh subject a n E ht 
to be tned by a certain cUm of Magistrates and bjr no 
otl cr* which n lit the Ode enabl >s him to give np 
S 8tof tl e Criminal Frcccdnre Cwle must be con 
stroed strictly with s. 72 an 1 liefnxc a 1 nropean 
British subject can be ecosidmd to bare waived the 


CHIMIN' AD FROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1883 < ACT X 
OF 1873 ACTS XXV OF 1B01 AND 
YHI OF 1800) — eonti n ue<l 
pnrilege conferred upon him by t 72 it must ap 
pear that his rights under that secti n bare beets 
di-tinctly made known to him and tbat he must 
hare been enabled to exercise bis choice and judgment 
whether be would or would nst claim th >ae n e bt* 
The waiter of prmiege sprken of jo e 8-t must bx, 
an absolute pringup of all the rights with refer 
cncetoCli VII of the Code of Criminal Procedure 
which ft European British subject hat and tlia 
words dealt with as such before the Magistrate 
mean everything contained in the chapter —that is 
to say the tribunal having ngnitance of the rase 
the pn ecAuro and also the punishment to which 
the accused would be liable Tir TOE matter ot tub 

PETITION OP QCIROS EMPRESS t AlXEN 

CEDE “ 


3 Calc 83 OCLIi. 483 


464 (1872 s 423) e 465(1872 

e 45) b 460(1672 e 423) es 407 43 8 
400 470 471 (1872 b 430) and b 473 
(1872 a 432) 

Set Cases ckder Itsasity 
— e 405 

See Charge to Jcry— S tnnatrd up in 
Special Cabes — UvsorHDNEBS op Mind 
[ 19W E. Cr 29 

ea 471 and 473 

See Dectabatort Decree Suit tor— • 
Orders op Cjjimihax Court 

[23 W R 328 
476 <1872 e 471 1831 08 


b 171). 

See Contempt of Court — Procedure 

(4 N W 88 
OW XL, Cr 3 
6B.DIL 100 13 3V It. Cr 0) 
13 W E. Cr 45 
15 W E , Cr 2, 88 

See Magistrate Jurisdiction op— Ee 
TERENCE DT OTHER MaqISTRATES 

[1LB. 16 MaA, 431 

See r eilasd — CB iin^At Cases 

[8BL.B 688 
Set ItevmoN— C riminal Cabea— Mis 
CExjuvEors Cuss 

[Z.DE. 16 Calc 730 
LL.R, 20 Calc 349 
IL.IL 10 AIL 80 
I D IL, 21 Mud 124 
LIuIL 26 Cale ,880 

3 C W NT, 639 
See Casks utter Sanction tor Prose 
CUTION— lOWER TO ORA’S! SANCTION 
Set Sessions Jcwe Jurisdiction op 

[L D IL. 4 Cal a, 570 
L D 3L, 23 Mai, 225 



( 1976 ) 


worvr or c\*r» 


( m** ) 


CBIUZNAX. PROCEDURE CODES <ACT 
V OP 1808 ACT X OP 1882 ACT X 
OP 1872 ACTS XXV OP 18Q1 AND 
VXH OP 1808 )— continued 
district passed trader the fttme tectum t gad ordering 
further inquiry into the wiroc case Qcerv 
Emfeess r PiKTBt I Ii R 12 AIL, 434 

20 Jurudteiton of Sees tons 

Julies owl Magistrate to grant further inquiry — 
Fairer (f Ike Session* Judge to interfere with 
order) patted by the Dittncl Jlagt ttrate — Roth the 
Ses urns Jad^e ami the I)i tnct Magistrate arc 
competent under * 437 of the Criminal Procedure 
Code to order a farther inquiry t but the Sessions 
Judge lins no juriidicti m to re i icw an order aul i by 
the District Magistrate nrnlrr that sreti m n fusing a 
further in jniry It is open to the Session* Judge to 
refer the matter ti the lli„li Court under * 13S 
1) a n wan i Mandah r Jaooo Lai. 

(Ili B 22 Calc 573 

30 Further inquiry of offence 

not ch urged again si other person* not before 
Magistrate — Code of Criminal Procedure (Act P 
of m3) ss 203 204 and 437— renal C<xU te 144 
unci 4°ti — On a complaint made to the Deputy 
Magistrate he carmct«l one of the accused It of 
mischief On application madu to tho Sessions J udge 
he directed a further inquiry to be made by the 
Magistrate luto another itfuiec under » lit of the 
Penal C ilc in respect of H no charge of an y such 
< flume h ii mg been made at any time against him 
The Session* Judge a)»> directed a further inquiry 
against other persons who apparently were mentioned 
m the coinptuut but who had not been summoned to 
appear before the Magistrate Held that tho erder 
<t tie Sessions Jod n e was without juris hcfiun not 
being within the purer* described by s 437 of tho 
C deof Criminal Procedure II An hisnosa Dass r 
J0QCI CUUNDEB KABrAUATnifA BnCTTACnAUJEE 

pia 27 Calc , 859 

31 Poicer of superior Tdagtt 

trates to direct a Subordinate Mag strait to ttiue 
warrants previously issued and cancelled ty such 
suford na/s Magistral -Where a Sub Divisional 
Magistrate issued warrants for the apprehension of 
s mo accused persona for trial and afterwards can 
celled tho warrant* and a district Magistrate pur 
porting to act under 437 Criminal procedure Cede 
directed the said Sub Divisional Magistrate to rc issue 
the warrants — Held that the Magistrate’s trder 
d renting the Sub Rn isianal Officer to re-issuo tho 
warrants against the accused was uitra tires Held 
also that a 437 Criminal Procedure Code does net 
contemplate a case of a Magistrato directing % Subor 
diaite Magistrate to issue warrant* frr the appre- 
hension of a person Held farther that the order 
complained against was not autho izcd by * 437 
Criminal 1 roccdure Code and should therefore beset 

BS lie In THE MATTEB O? TIXE PETIT tOV OF QcUV 

Chasas Aich 1C VN 650 

See IfuEEjiT Sinoii r Tdaiitr swan 

CJC W N 200 

' — Order d reeling etc cured 

against uAotu a trarranf of arrest had noted not 


CRIMIN AXi PROCEDURE CODES (ACT 
V OP 2898 ACT X OF 1882 ACT X 
OP 1872 ACTS XXV OF 1881 AND 
VU1 OF 1809) —continued 
lo It tried — Jttue of warrants when no fuither 
procre ling* taX e» Ffftot of — Where alter toe issue 
of warrant of arrest against certain person* too 
Ma istrutc doe* not think It proper to priced 
farther — Held that the term mat ion of proceedings 
ogamrt them i* m an order of discharge an > >*> 
thtrif ire subject to rciision undir a t37 Criminal 
I roccduro &>d Mon, Strait r MOKAsnt Siaou 
{4 OWN 242 

33 Order for farther ray* tg 

in case of discharge of person called upon to giro 

security fer good behavior —Further s»iairit Fairer 
to order «» such proceeding* — Code of Criminal 
Procedure {Act 1 of 1S33> st tlO and 437 — V 
further inquiry cannot be made into t#o caw of * 
pirson against whom proceedings under s 110 of tho 
Cede of Criminal Procedure have been taken and whr 
has been discharged If It be consileml bjf tho 
Magistrate that it is necessary to Institute further 
proceedings he » competent hi do so under tho !*w 
on fresh mformati «t received. The further inquiry 
which ran be cnlercd under » 437 of the Cod^ of 
Crum nal Procedure is into a e mplamt whicu RM 
been dismissed or into tho ease at a ty accused perw 
who lias been discharged Prcecdings under « yv 
of the Code of Criminal Procedure cannot be regard^ 
s on « complaint nor can they bo regard ul a* a case 
in winch any accused person baa been discharged J.r 
the terms accused person and di»ehari,a 
» 437 of tho Code of Criminal Procedure clearly 
refer to a person aerused of an iBrnee who has been 
discharge l from a charge of that tffence w.tbm tho 
tem. .f CH Til ol ll«» ‘ffl'iH'JS 
r I>ian Monday I Jj U. 27 Calc Vad 

8 438 

See P EFEHESCE W 

mui. Oiava T h B 0 AH eu« 

1TOA1 CASES 10A1 | 140 

ilk 23 Calc 249 350 
439 (1872, e 297, 1881-89 


3 420) 


CoKKU-a-J"™ 

1 1C W H 40 

r L B 37 Calc 123 
4 C W N 40 

s„ nm>o- llirmn 

wmCom 

See Possession Obdeb op CBTMI '’ At ‘ 

22 C*le 287 

*- HOT 178 



{ 1*7? ) 


PIGLCT or CASE? 


( 1973 ) 


rsmutAL procedure codes (act 

v OF 1898 ACT X OF 1682 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
Vm OF 1B60 )-<n. i.terf 

Sit Cm* under PrmtoN— C sjsijnai 

Ca rs 

Srt (air* unde* ^enttncn— P owrn of 
Ilian Cockt ;i ro Mvffvcii 
Srt SieriONi j rnc* Jurisdiction or 
[LL.E. 20 Calc 033 

- — * ■ a. 440 

See 1 ttl*lO«-Crnrr<'AL CiSM— Ac 
QUimu L L. It., 14 MmL 003 

443-463(1872 es 71*88) 

See Jurisdiction Or CUMfU Cocbt— 
Lrioms UaiTtsu Subjects 

(14 B L It. 106 
I lull,, 4 All 141 
I D.K. 12 Bom 501 


- bs 443 444 0872, b 72) 


See Magistrate Jurisdiction op— 
&PECUE ACTS — MERCHANT Seamen • 
Act 19x 9 4 Mud., Ap 23 

(7 Mod. Ap , 32 

* 8 451 —' “Turopeant Meaning of— 

T1 e wird u 1 un-pcant In i 451 of the Oku. of 
Crunintl 1 root lore meant iKrtons l>nrn in Fur pe 
Queen iMFczsg e Moss I L E. 18 AIL 88 


- b. 452 (Act X 8f 1875 e 37) 


See AvrtAt nr Cmminax Cases— Crimi- 
nal l bocedube Code 

p. L. IL, 14 Bom. 160 
See Jmi-Jm under High Coubt** 
Criminal FnocEDrBE 

[I.L.H 1 Bom. 233 

BB 453 454 

See Jurisdiction op CnnmrAii Coubt— 
European British SUBJECTS 

[XIaR 12 33obl,561 

n 454 (1872 a 84) 

See Magistrate Jurisdiction or— 
1 owzNS of Magistrates 

[I Ij.lt 16 Mad. 308 

— — Tnntege of European British 
eufjeet — ITa err of pne lege —The propitious of 
■ 72 of the Code of Criminal Procedure relating 
to the kind of Court a Inch shall have Jurisdiction and 
tl all not have jurisdiction to inquire into a complaint 
rrtry a chargo a^amet a Furopcan British subject 
constitute a privilege that u to say they are not to 
much words tiling away jurisdiction entirely as 
words winch confer on the Bntnh subject a right 
to be tried by a certain class of Magistrates anil by no 
otl era wl ich right the Code entiles hun to give „p 
S 81 of the Criminal Procedure Code must bo con 
ttroed strictly with s. 72 and l>o£ re a Fnmprun 
British subject can he considered Co have waived the 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1808 ACT X OF 1892 * ACT X 
OF 187- ACTS XXV OF 1861 AND 
Vm OF 1800)— continued 
mvile-e conferred upon lnm by ■ 72 it must ap 
near that Lit n,.! ts under tliat section have been 
distinctly mal known to hnn and tliat he must 
haie been enabliil t > ciercui hm ilioie aud judgment 
whether he would or would njt claim those n B hti 
The waiver cf privilege sp< ken of in t 8-1 must bo 
an ah* lute giving up of »U tho rights with refer- 
ence toCIi MI of tho Code of Criminal Procedure 
which a I uropcan British subject has and tho 
word* dealt with at *ucli bef ire tho Magistrate ’ 
mean everything contained in the chapter —that is 
to tay the tribunal having cigmzanco of the case 
the pmeedurf and also the jmoiahmcut ti which 
the accused would be liable In me matter Of tub 
petition or Quibos Emtress r Axiik 

[X X. R. 6 Calc 83 6C L S. 403 
464 (1872 b 423) s 465 (1872 


e 46) 8 400(1872 e 420) ss 467 438 
469 470 471 (1 872 b 430) and 8 473 
(1872 b 432) 

Set Cases under Insaiots 


i 465 


See Cnanan to Jtmi— Sranuiro up in 
Special Cases— Unsoitidness of Mind 

[10 TV K. Cr 23 

es 471 and 473 

See Pecxabatobt Pecbbe 8riT poe— 
Obdeks of CnonNAi Coubt 

[23 W K 320 
. — 8 470 (1872 s 471, 188160 


See Contempt op Coubt— Pbocedcbe 

[4 N W 83 
0TV K. Cr 3 
6B Lit 100 13 W R, Cr 09 
13 W It. Cr 45 
15 W It Cr 2 88 
See Magistrate Jurisdiction of— Pk 
TERENCE BY OTdEn Magistrates 

[LIaR. 10Ma«L,431 
See Remand — Criminal Cases 

[8 B L R. 60S 
See Petition— Criminal Cases — M is 
cellan ecus Cases 

[LIE, 16 Calc 730 
XL. It £0 Calc 340 
XIaR. 18 AIL 80 
XL It, 21 Mad., 134 
XIaR. 28 Calc., 800 
3C¥1T 630 
See Casks under Sanction fob Prose 
CUTION — X OWES TO GRANT SANCTION 

See Sessions Junor Jurisdiction or 

[X L. It. 4 Calc- 570 
I. Ia XL £3 Mad, 225 



{ 1970 ) 


DIG! ST Of CACfS 


< I9!9 ) 


OBXU2NAX* PROCEDURE CODES (ACT 
V OP 16GS ACT X OP 1882 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
VIII OP I860)— eonl tuned 

L .. A A/// ef J8St t IS 

-—Sending rate for tneet/ijattan ly 3 fay if (rate — 
A Subordinate Judge finding that a ptrnn hod ruado 
a false verification of a plaint sent his case for raves 
ligation to a Magistrate of the district who refuted 
to investigate it on the ground that the alleged 
effence Teas one triable exclusively by the Court of 
Session to which the Subordinate Judge lowed! 
should under a 173 of ibe Code of Criminal Pn>- 
cedure hare committed it Held that the Magi* 
trate of the district was bound to proceed with the 
investigation of the easa according to a 16 of Act 
X\I1I of 1851 Rea r Amrcta tb 

17 Bom. Cr 29 

2 - ■ ■ ■ ■ 4piYhmiSors enn til r it— 

Procedure —Under ■ 471 Criminal I rocedare Code 
the Court must first make a preliminary enquiry 
to satisfy itself that a specific charge coming under 
the factious mentioned in it ought to be preferred 
against the licensed j and after bong so satisfied it 
must either commit the caao or tend the case to the 
Magistrate fur enquiry whether a eonradttal should 
be rosde or not I» toh iuttek op the feti 
TIOM OF hail PE03CHK0 lilOCHE* 

(23WR,Cr,S0 

® ~ Poi er of High Court at 

CW Court to interfere tcrtA order under * 47 1 ~ 
IVhere a Civil Court direct* an inquiry to bo made by 
the Magistrate of the district under s 471 of the Cn 
mmal Procedure Code in respect to the evidence 
given by the witnesses in a case before it the High 
Court cannot as a Civil Court on appeal interfere 
See Queen r Saijoo Lull / A II J CaU 450 
umbica Sun doth Choivdhaik t Ajitulla Mon 
9CLB, 148 

4 Ad XX III of 1SG1 t 16 

—Order tending cate to Magittmtc for enquir- 
ing nto offence of giving faltn evidence— Prelimi 
enquiry J ague nest of charge —Although 
* 1C of Aet XXIII of 1861 gives Cml Courts powers 
similar to those conferred on Civil and Criminal 
Courts alike by e 471 of the Criminal Procedure 
Code the whole law oa to the procedure In eases 
wdthui these sections Is now embrdied m s 471 of the 
Criminal Procedure Code In a * U it brought to re 
cover possession of certain property the Judge decided 
one of the issues raised jq the plaintiffs favour 
but on the important Issue as to whether the plaintiff 
ever had possession he found for the defendant Die 
plaint S was uot examined but on the issue os to 
pos region he called t ro w itucssee The Judge dis 
believed their statements and considering that the 
plaintiff had failed to prove his case gave judgment 
iOT j" e defendant without requiring him to give 
evidence on that issne In the concluding pare graph 
*,* * ls indgment tho Judge directed the depositions 
i “i t *° witnesses abote referred to together with 
t» ti « memoranda of their evidence to be sent 
«• “ *rfwtraie with a view to his enquiring 

01 Hwjr had voluntarily given false evi 
deuce m a judicial proceeding i and he further djrectcd 


CRIMUJAI. PBOCEDUBE CODES (ACT 
V OF 1898 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
VIII OF 1880) -«.»*»«✓ 
the Magistrate to enquire whether or not the 
plaintiff had abetted the offence of giving falls 6V1 
donee on the ground that as the witnesses were the 
plaintiff s ser rants he must personally have influenced 
them and also to enquire whether the plaint which 
the plaintiff had attested contained averments which 
lie knew to bo false On a motion to qnsih this 
Ofd r — Selil that under *. -47i of the Cnnuna! Pro* 
ccduro Cod the Judge liad no power to send a case 
to a Magistrate exeej t when after having made mb 
preliminary enquiry a* may be necessary be is of 
opmi in that t here is sufficient ground (« e ground of 
a nature higher thin mere inrmiso or suspicion) for 
directing judicial enquiry Into the matter of a sped 
fic charge and that the Jud p o it fc< uml to indicate 
the particular atatemeuts or arena enta in respect ef 
which he considers that there u ground for a charge 
into which the Magistrate ought to enquire and that 
the order was bad because the Judge had made no 
preliminary enquiry and because it was too vague and 
general in it* character Queen r J3AW0O LitU 
In tub juttbs op tub petition op Bauoo Laia 
[L ie IL, 1 Calc. 450 

6 Tower cf and procedure cf 

Court in mating order under teehon— Order direct 
mg prosecution — Before n Court is justified in mat 
ingan ord« unikr « 470 directing the prtsecutim 
of any pmin it ought to have before it direct «w 
deuce tumg the tffeoce upon tho person whom it is 
sought to charge either in the course of the pre- 
liminary enquiry referred to in that section or m the 
earlier proceedings cut of which the enquiry arise# 
It is uot suflieient that the evidence in the earlier ease 
may indace some sort of suspicion that the person had 
been guilty of an offence j but there must be distinct 
evidence of the commission cf on iffeuce by tho person 
who is to be prosecuted Queen v Ta'joo Lull 
1 L It 2 Calc 450 and In the matter of the pet, 
tiou of Kali jprownno Uagehee 23 JV 1 Cr 33 
followed In the wattes op tab petition op 
Jxhepu Jiath pivn »« r Onisir CntwDEB Mocerji 
pLB 18 Calc 780 

q Offence againtt pulUc gut- 

fiee — Contempt of Court — Prosecution procedure — 
That Court cml or criminal which U of opinion 
that there is sufficient ground for enquiring into ft 
charge mentioned in ss 4ti~ 46S 469 Act X of 187“’ 
may not except a* is provided in s 4/2 try the ac- 
cused person itself for the offence charged. Qdepn 
O KuitABAN 8WOU l*Ift» 1 AIL 120 

Axosraors 7 Mad Ap 28 

fcor can he try a person for the abetment of such 
aa offence ANOvruotrs 7 Mad Ap 

7 — The Court civil or cnminal 

which is of opinion that there is sufficient ground for 
enquiring into a charge mentioned la ss. 467 4CS 4v. 
of Act X of 1872 is not precluded by the provuson* 
of a *71 from trying the accused person itself for >“« 
ot™»dm g ea SW. » ■'g’Sg.'iAjL VUS 
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CRIMINAL PROCEDURE CODES (ACT 

V OP 1893 ACT X OP 1832 ACT X 

OP 1873 ACTS XXV OF 1861 AND 

¥1X1 OP 188D ) — tout imued 

8 S 4 1, Act X of 18/2 doe* 

not deprive the Court which possesies the power of 
trvlug an c ffcnce mentioned, in sa 4^7 IPS and 469 
of the power of trying it when committed before it 
•elf Queen k Gub. Baeeh ILE. 1 AX 103 

9 1 1 JmtiMionof criminal pro 

ItcutiOH pendmy appeal m Ctn/ Court —If in the 
worse of a proceeding either civil or criminal a 
Judge or Magistrate finds clear ground for believing 
tl at either the parties to the proceeding or their wit 
nesses hare committed pcrjnry or any other offence 
against publie justice he is justified iu directing cnmi 
nal proceedings against neb person under s 471 of the 
Criminal Pr cedurc Code without any further eu 
qinry than that which be has already held iu hu 
own Court A* a matter of discretion and propriety it 
i nght for a Court before committing a person 
on a charge of perjury upon hi* own uncontradicted 
atatement to await the hearing of tie appeal where 
an appeal 1* pending in the case m which he is 
charged mtli mch perjury Intde matter or Mottt 
Lau, Ghose 11 8 Calc 303 

10 J’oirer to commit for of 

fences— 8 471 deal* with a more extended class 
of eases, nr all three wcutuncd him 467 468 and 
469 ui winch not merely a Civil Court but any Court 
Civil r Criminal andwheth r posse* ingot not po sr*s 
mg the power to c inmit to the Court of Session is 
of opinion that thtre is suffcicnt ground for holding 
an enquiry and it enacts the procedure to be followed 
by the Court which may elect to adopt one of two 
coarse* that is to say it may either commit » case 
to the Court of Session if au 1 where it has the power 
to <L» si or if it ha* not that power or is not di«p »od 
to exercise it it may send the case to a Magistrate 
having power to try or cemn it for trul the accused 
person for the offence charged Emteebs r Popat 
Aathu Lh B,4 Bom 287 

11. * Offence under — Where a 

Court thinks that there is sufficient grvundfor enquir 
mg into a charge mentioned in a 467 463 or 46J of 
Act X of 1872 it should proceed under a VT of that 
Act Attention of the Court of Session in this case 
it reeled to Queen v Laijoo La}} 112 1 Cole 
450 Empbebs op India c Gouabdhan Das 

[I LE 3 All 62 

12 Fret muifiry enquiry— An 

order made under* 471 of Act X of 1872 sending a case 
Iot enquiry to a Mavis' rate is not nece sarvty bad be 
cansc the Court did not make a preliminary enquiry 
bef re making such order The taw requires only such 
preliminary enquiry as may be necessary Seld 
therefore where a Munsif being of opinion that both 
tb I artios to a *uit tr ed by him had given falx evi 
dn co there n on certain point* sent the case f r 
enqu ry to the Magistrate under s. 471 of Act X of 
18i2 with a proceed ng embodying tl « facts of the 
case and charging the parties respectively w th giving 
false tv » lence on such pi mi* and there was n thing 
o dhow that any enquiry that the Munsif could hare 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1893 ACT X OF 1832 ACT X 
OF 1873 ACTS XXV OF 1861 AND 
V1H OF 1S69>— con/«KKf<i 
made vv * ncces ary or would luiv o put the Afugi trate 
xuto a better p sitnn for dealing with the case than 
he was iu that the Muusif a proceedings were not 
bad because he did not hold a preliminary enquiry 
EispaEsi T Jcaia Pbosad L L. R 6 All 62 

B 477 (1872 a 472 1861-69 

8 173) 

See Contempt op Court — Penal Code 
b 175 HE 12 Mad. 24 

[I L R 12 Rom 63 

See District Judge Tuptsdictiov ot 

pc L R, 0 All 103 

See False Evidence — Contradictor v 
Statements 4 B L R A Cr 9 
See Sessions Judge Jurisdiction op 

[3B L.R A Cr 35 
I L R 2 AIL 398 
Lh R 4 Calc 670 

. Poicer of commitment by Set 

nons Jalye — False evidence — Undir s 47- Cn 
uu nal Procedure Code 1872 before a Session* Judgo 
can commit a person to the Court of Sesai in it is ncces 
eary that the offence should have been committed 
before the Sessions Court and that it be one within the 
c guixance of and triable exclusively by that Court 
The offence of inteiitimally giving false evidence 
(s 193 Penal Coda) not being triable exclusively by 
the Sessions Court is not one in which tin. Seasons 
Judge can convict Queen i Bundhoo Banbbjek 
[ 21 WK Cr 37 

b 478 (1872 b 474) 

See Criminal Pec ekdinos 

[ILE, 18 Bom 681 

See Sanction pob Prosecution — Dibcbe 

TION IN QUANTING SANCTION 

[I L R, 15 Mad, 234 

1 Poicer of Ci t l Court to 

commit to Co irt of Session — The power of a Civil 
Court to commit a cmi t s the Court of hcssi a, after 
compl ting the preliminary enquiry is given by s 4/4 
of ttvu Ovis of Criminal L rtoodut wad v» mtmhl 
to the class of cases provided for in that section rir 
where effeneea exclusively tnaale by a Court of bet 
aioo art. committed before the Civil Court Empress 
r lop at \ATHU LL.E 4 Bom 287 

3 Power of Civil Court to 

order com —A Civil C art has no power to 

order the commitment of pers n« for offences uuder 
»s 17 1 4Gj and ID3 of the Penal Code with >ut liol J 
mg the preliminary enquiry required by s. 4“4 of the 
Criminal Procedure Code Queen c 1 cnoatoovek 
[ 22 XT' R., Cr 62 

3 — 7 — ~ 1 on to prosecution 

Effect of— Criminal Procedure Code (Ael X of 

15S2J s 10a— Ctetl Court s poicer to proceed under 

s 4~S offer sanction ytien to a private person— 
Dismissal of a complaint by a private person 
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CKllIINAT, PROCEDURE CODES (ACT 
V OP 1808 ACT X OP 1SS2 ACT X 
OF 1872 ACTS XXV OP 1861 AND 
VIII OP 1869) -continued 
Effect of — The granting of a sanction to a- private 
juraou under cl (c) of « 30a of the Code of Criminal 
J rocodure (Act X of 18S-) docs not debar a Civil 
Court from proceeding under s 478 dot can the 
dismissal by a Magistrate of a complaint made by a 
private pema bo held to be a bar till set aside to a 
proceeding under that section Queen Furness c 
btuxsAB 1* I*. It., 10 Dost 394 


4 • Forged documents fled in 

Court — Order of commitment for trial — si ny jueA 
offence in* 4*8 Hearting of — Criminal Procedure 
Code t 195 —Certain documents ucre filed annexed 
to a petition la a suit pending before a Sfansif hut 
« ere not giscma evidence. TbeMunsif on euspiciou 
that they bad been tampered with btld an enquiry 
and committed the petituners for trial by the Oiurt 
of Session. Reid that it «as a proper commitment 
under i 478 of the Criminal 1 roerdure Code The 
words any rich offence m that section mean an 
offence referred to in s 105 of the Code and not 
an Lffimco referred to in that sretiou qualified by tho 
circumstances uudor winch it is committed. Axim. 
Chanwu D* r Qcbes Emebbsb 

[I L It 23 Calc., 1004 

— 8 480 

bee Contempt or CornT— P enal Cope 
a 175 E I> II, 13 Mad 24 

[I. JL. JR. 12 Bom 03 


See COSTBUT* OP CoCRT—PBOCBPrBE 

[LLIU1AU 301 


See V> TNKS3- Civil Cases —Deem pmino 
1\ UNESSE8 LI H. 12 Bom 03 


88 480 481 (1872 8 435, Act 

xxni of 1861,8 21 ) 

See Contempt or Count— Ppnal Codb 
B 234 10 Bom 80 


See Contempt on Com— PsoernmE 

[lKW 102 Ed. 1873 241 
X X> B. 11 All » 301 

8a 480 481 482 (1872 ns 435 

436 180109 b 103) 

See Contempt op Corsr— C ontempts 
Gbnekaelt 0 Mad Ap 14 

See Mtrnsnr J OBIS diction op 

£1 JL JR 15 Mad 131 

See Sentbncb —Imtbisonmbnt — Impw 
sonkent nr Depaclt op Iinb 

£0 Mod. Ap 10 

Sul Registrar — Offence during 

jvdtc al proceeding — Penal Code s 22$ —A was 
cha -.ed before an Assistant Magistrate by a 8nb 
r -g trar w tb having committe 1 an offence under 
* U lpnal CJp and fined. Jfeld that tbe 

s ’“‘ k strar h uld have tried the matter 1 imeclf 
under tss 43o and 436 of tbe Criminal Frocedure 


CRIMEN AD PROCEDURE CODES (ACT 
V OF 1893 ACT X OF 1882 ACT X 
OF 1672 ACTS XXV OF 1811 AND 
VIII OF l80O)-co«i«««d 
Cede and a* tho Magistrate acted -without juris he 
Inn the rnter niuit be quashed lit the siatt** op 
tub petition op SanpiiAHi Lae _ 

£13 3? L.IL Ap, 40 22V? R, Cr 10 

e 485 

See Cournijr^iT „„„ 

£DD.Jt, 13 Bom , 800 

See Co nt em it at Corin' I pn A t. Coo* 
8 176 IIE.,13 M*td. 21 

[I L H. 12 Pom. 03 

See Penal Code iH „„„ a(V . 

£X. D. 13 Bom 000 

8 487 para 1 (1672 8 473) 

See Cowell IT OP CorBT— F enai. Couij 

8 37a ERR 13 Nad. 21 

[LL.E 12 Boecu, S3 

See Maojstjiate J cuts diction os ~' 
1 OlVEUS OP aiAOIETKATEa 

[LLX 18 Dom. 380 
See Sessions Jcdob Jpeis diction oe 

[ILfi I® Calc. 780 


* Om»g fillet (tute *fr ' 
juhctal proeeedt ng—Potcerof Mogul rote —Off"™ 
in contempt of Court — Criminal Procedure tooe 
t 431 —Hie offence of latenti nally giving false <'* 
donee in a judicial proceeding cannot be tried W 
the Magistrate before whom the false eudincc )« 
given this offence being an attempt to pervert tno 
proceedings of the Court to an improper end « a con 
tempt of itanuthonty (sb 4)6 43i> 171 172 *“8 473 
of the Coda of Cnmmal Procedure) I»>® r 
SANBEO DOIABAO 10 EOBL, 

Contra Qceen r KAMXOCntrif Screw 

£16 V? R. CJr, ad 


2 — Judicial proceedings- 

Sanetiott to proeeeute—Crimtnal appeal Hearing 
of ly District Judge iclia hae granted sonenoa 
to prosecute- fena! Code s 210 -—A comp!»«»™ 
applied to a Mnnsif for sanction to presecute a 
decree holder for an offence under s 210 of the r m. 
Code and upon the Munsif s refusing such arp» 
tion preferred an appeal to the District Judge wl 
granted the sanction usked for The decree boWe 
banug been prosecuted and convicted befere & Dfpn J 
Magistrate preferred an appeal which cone on tor 
hearing before and wso disposed of by the »»“ 
District Judge who had granted the sanction- 
that tbe words shall try any person «* ««* *" 
s 487 of the Codo of Cnmmal Procedure include 
the hearing of an appeal, and tbd the LaUW?®* 
the appeal from the order of the Munsif rclusiag 
sanction was a judicial proceeding within ^meaning 
of the Code and consequently that under navrwrt 
aiona of s 4S7 the District Judge bad no jurwdicMWj 

to entertain the appeal against the judgment ana 

sentence passed b> the Deputy Magistrate « 
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CEffiDTilL PROCEDURE CODES (ACT 
V OP 189S ACT X OP 1882 ACT X 
OP 1872 ACTS XXV OF 1861 AND 
Vlil OF 1869 ) — continued 
XiTTSE ofMamub Cnuimia Moitjxdab t Novo- 
vesp Cuundkb 1 rcrDir I. L. IL, 10 Calc 121 
Overruled by Queen Ekpbbss r Sabat Chanuba 
Kakhit LL.B. 18 Calc. 780 

3 ' — . - — Total Code fAct of 

1SG0J g 103 — Falte evidence Sanction for prose- 
cution for — Jienidiction of Sessions Judge — Crt 
turn al Traced ure Code t 195 — A Sessions Judge 
who has directed the tnal of a person for the iffencfl 
•1 giving false evidence cimnnttod uv the coarse of 
• judicial proceeding of a criminal nature before hnn 
cann t try the case himself Empress v Gang a Tin 
All IT N 1SS4 p 329 distinguished. Queen 
Evpbess r Maebdux I L. It. 14 AIL 364 

4 - - Judicial proceed ngt — 

Magistrate Jurisdiction of— Criminal Procedure 
Code m 4 and 195— A Magistrate Who has refused 
to set aside an order sanctioning a prosecution on the 
charge of perjury lias no jurisdiction under Criminal 
Procedure Code i 487 to try the ease himself 
Queev-Empbess c Sbshaubi AytanQAb 

(T.I, It. 20 Mad. 383 

5 Disobedience of order under 

0. B18 Criminal Proced re Code— Penal Code 
t 188e~A second class Magistrate who issues an 
order under s 518 of the Criminal procedure Code 
has no junslietion to punish fer its disobedience by 
reason of s. 478 of the Criminal Procedure Code 
Reg r Ranch uod Dyax 10 Bom 424 

0 ... Offence committed in con 

tempt of Court — Sessions care— Criminal. Trace 
Jure Code 1872 s 4— Sessions Judge and Assist 
ant Sessions Judge — To make a ca s a Sessions 
ease within the meaning of b 4 of the Cod* of Cn 
minal Procod orO it IS not necessary that it should bo 
triable exclusively by tho Court of Session For 
the purpoB a of a 473 of the Code an Assistant Ses- 
sions Judge is a different Court from the Sessions 
Judge Accordingly an offence which is committed 
in contempt of the bessuns Judge’s authority is cog 
tillable by an Assistant feessions Judge Beg r 
Guxabdab Kueebdas ll Bom. 88 

Reg v Ramaiibav JivBAjmAY 12 Bom. 1 

7 Information by accused of 

offence — Seporl by a police of fatsitg of \ siforma 
1 on — Sanction by District Magistrate on police 
report — Jurisdiction of Magistrate to try i’le case 
—Penal Code CAtXLV of ISbOJ e IS"— 1 The 
accused gave certain inform iti in to the p dice who 
after investigating the matter rep rted that the 
informal i ’U given was false and constituted an 
offence under s. 182 of tho Penal Code The District 
Magistrate on this sanctioned tho prosecution of the 
accused who was convicted and sentenced uuder that 
section. The accused appealed against the conviction 
and sentence ill* appeal was heard and dismissed 
by the District Magistrate who had prci lously sane 
twBed hw prosecution. Oa reruiga the accused 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1808 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1S61 AND 
VTH OF 1869) — continued 
contended that the District Magistrate, having sanc- 
tioned his- prosecution on the police report was not 
competent to hear the appeal Held that s 487 of 
the Code of Criminal Procedure did not appl> as the 
offence was not committed before the District Magis- 
trate nor nas j 4 in contempt at his authority nor 
brought to bis notice in tho course of a judicial pro 
ccedmg Bamasoby Laxx r Queen Empbess 

[I L It 37 Calc 452. 

4 C "W N 694 


8. — and s 471 — Jurisdiction 

of Magistrate — Giving false evidence — A witness 
charged with having given false evidence in a crimi 
ual proceeding before a Magistrate of the first class 
was tried and convicted of that charge bythat Ma„is 
trate and the conuctnn was confirmed on appeal by 
the Sessions J nd„e Set i th.it the j unsdiction of the 
Magistrate was not barred by the operation of ■ 473 
Act X of 1872 the giving of false evidence in the 
presence ol a Court not being an offence committed 
in contempt of the authority of the Court within the 
meaning of that section The Magistrates jnnadic 
twain a ich a case was hr waver he! 1 barred by a 471 
of the Code the Magistrate being bound under that 
section either to commit or send the case for enquiry 
to another Magistrate. In the MATTEb op las 
PETITION OP SUFATUIXAB 22 W It Cr 49 

& Court — Construction — 

The prohibition in s 473 of the Criminal Procedure 
Code (Act X of 1872) la » personal prohibition. 
Anonymous case I L R IMad. 306 


10 Offence against public 

just ce — Contempt of Court — An offence against 
pablic jnBtice is not an offence m contempt of 
Court within the meaning of s 473 Act X of 1872 
Queen v Kaltaban bnron J, L R 1 All. 129 
Queen c Jag atm ax LLB. 1 All 102 


LL - 


Ojfenee under Penal Code 

•— Illegal bid for property offered for sale- 
by publ c servant —The public servant concerned 
in an offence described in *. 185 of the Penal Code 
is not competent himself to try the person com- 
mitting such offence. Queen v Jaganath 

[7 N W, 133 

_ 12 - Giving false evidence — 

Giving falsa endence a «*an off nee ammitted m 
contempt of the authority of a Conrt within 
the meaning of b 473 of Act X of 1S72 Sen Y 
hatranheg Dvlabeg 10 Bom "J and Anonymous 
case 7 Mad Ap 17 followed. Queen \ Kaltaran 
Singh IIP 1 All *129 and QwewT Jagatmal 
I T S 1 AlU 162 dissented from. Were "ha 
■censed was, by a Magistrate first class committed 
for trial by the Sessions Court on a charge of bavin* 
given false eudence m a judicial proceeding before 
the Sessions Judge there being no Assistant SesmZ 
Jud c e or Joint Sessions Judge —Held that tb. 
commitment could ant be quashed there being to 
err r in law and the ease must therefore be 
/erred for trial to another Court of Session. i 0 
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CRIMINAL PROCEDURE CODES <ACT 

V OP 1898 ACT X OP 1882 ACT X 

OP 1872 ACTS XXV OP 2801 -AND 

VIII OP 1869 ) — eonitnucd 

0 ease as tltc above the better coarse would bo for tba 

Magistrate to try the ease iunstlf and If he is 
ioctmpctont to pass a sufficient sentence for the 
Sessions Judge to refer the cose to the High Court 
for enhancement of sentence It to r Gin EQU 
Taw I L It , 1 Bom 311 

23 — Airi sauce Injunction to 

discontinue — 8 473 of the Code of Criminal Proce- 
dure which except as therein provided forbids a 
Court to try any person for on cffencc committed in 
contempt of its own authority la not limited to 
offence* falling under L-h X of the Penal Code but 
extends to all contempts of Court Kco r Fabsapa 
MAHAP iTAPA I R It, 1 Bum 339 

14 — — — - • Offence against public 
justice — Contempt of Court— Criminal Procedure 
Code i i’ll— Penal Code t 1 93 —Held (Stuart 
C J dissenting) that an offence under a 103 of the 
Pui-il Cxle being ail offence in contempt of Court 
witbm th meaning of » 473 of \ct V of 1872 cannot 
under that jecti Ai be trj rt by the Magistrate before 
wh un suib ff nee is committed Queen v jST<t Koran 
i> ny» I X P J All 1*0 and Queen r Ja-^a fetal 

1 L R 1 All JOS overruled. Per SstUabt 

C J — A Mi e »*tratfl beftro wham such an oR nee 
is cominitt d if cumjetoat to try it him* If is not 
I nciudid fr. m so it mg by the provisions of « 47i of 
Act X of 1872 Emyhess or Iirou c Kasdnibi 
Aap LLB,1AU 625 


CRIMINAL PROCEDURE CODES fACT 
V OP 1803 ACT X OP 3833 ACT X 
OP 2872 ACTS XXV OP 1861 AND 
VIII OF 1850) — continued 
another officer Empress v PntSmirt Lai I A 
2! I All 62o distinguished Empress t Dai** 0 
{UiK,3AU323 

37 Jf anchors to prosecute 

granted by Putrid Julgt— Patter of earn* person 
a* Sesnont Judge to try the offence — A District 
Judge who has, on hearing a cml appeal sanctioned 
the prosecution of a party fur forgery Is not debar 
red by s 473 of the Code of Criminal Procedure (Act 
X of 1872) from trying the cffiacc in hi* capacity 
of a Session* Judge Exp&ess * D bjOTA 

ft Xh R., 0 Bom 479 

18 Perj ary — Contradictory 

statements — Paver of tnal by Sessions Court 
before tchich tne of tuck statements scat made - A 
prisoner who had mado certain contradictory state- 
ments on ooth bof ve a Magistrate and a Court of 
Season respectively was convicted by tbe *anw 
C>nrt of Sfssnn on a charge in the alternative 
of giving false evidence cither before a Magistrate or 
brfi ro the Court of Session. Held that the Coart 
was prcclu led by « 473 of the Criminal Pn cedoro 
Code from trying the charge ^ckmiiau. v Qcbev 
{ILR 3 Mad 254 


.. 483 <1872 n 530 18614? 
489(1872 fi 537 180160 B 317), 


b 316) . 

and b 400 <1872 e 539) 


See Cases o*a>Eb Maiktb'va'vct! 0n»xs 
or Caoitvai. Cocat as to 


16 Penal -Code t 174 — Con 

tempt of Court — Where a settlement officir who 
was a tai a Magistrate gammoned as a settlement 
officir a person to attend his Ciurt and such person 
neglected to attend and such officer as a Magistrate 
charged him with an iff nee under s 174 of the 
Penal Cod and tried and convicted him on his own 
charge — Held that such conviction was with ref t 
cnee to se 471 and 473 of Act X of 1672 illegal 
EJIPBB33 OP IkDU V SCKHAUt 

(LLB 2 All 405 

28 Poise charge — Contempt 

—Prosecution — Charge— Act X of 1672 {Criminal 
Procedure Code) ss 488 473 —S charged cer 

ta n persons before a police officer with theft 
Such charge was brought by the police to the notice 
of the Magistrate having jurisdiction who directed 
the pot ce to investigate into the truth of such 
charge Ha mg ascertained that such charge was 
false such hla 0 i irate took proceedings against 3 on 
4 charge of making a false c Largo of an offence 
nn Since punv.ha.ble under e 811 of the Penal 
Code and convicted l un of that offence Held that 
ass ch false charge was not preferred by J3 before 
such ila istrate tbe off nee of making it tvs* not a 
contrail t of such Magistrate s authority and the pro 
vi»i i fa AbS and 473 of Act X of 1872 were 
inapphcil { an i \eh Magistrate w as not precluded 
fro i tr j u „ V l m elf tor was his sanction or that 
at souio sal « * Court net sxsry for II • trial by 


B 310)' 


433 <2873 e 638 2802 0 


Sre Appear in CKirrrvAi, Casks— 
CnmiXAi Pkocedcbb Codes 
[7W R. Cr 10 2 lad. Jur AT S 83 
See Maoutbate Jvnm>icnov ov— 
OSNSBlL JcBISDtCTIOV 

[rm 8 Rom 40 
See Mabomedak Law— Maixtkwajw* 

[lli B. 8 Calc 730 
See Sevtbhcb— I xrpBisoMCKOT— Istrai 
60'niE'rr xk Dkpaw or Tivb 

P.LB. 8 Mad , 70 
See Wiivess — Cim Casks — Tbe so* 
COMPETENT TO BE WITNESS 

[LIlR 10 Calc. 781 
J I. R., 18 All. 107 

See 11 rrcEss— CKisrmn Cises— P«* 

SOV3 COUPETEKT OS KOT TO BE 

WITNESSES ILK 18. All. 107 
jXL R,10CAlc 781 

Cruelty — 1 The word cruelty 

to « 4SS of the Criminal 1 wed or Coil J* not 
ncctwnly limited tu p-ttwaal violence *i“f v 
Kelly L 3x 2 P V a $ srA Tomlins J To*\ ** 
IS ST ICS ..feral I, ^ tot .'jry 
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CRIMINAL PROCEDURE CODES (ACT 
V OF 1808 ACT X OF 1832 ACTS 
OF 1872 ACTS XXV OF 1881 AND 
Vtn OF lSQ9l-co*<<«««* 

- b 40L 


See CcsiODt or Cmirnrf 

rL E 11. 18 Bom 307 
L I*. IL 23 Calc £90 


See FOREIGNERS 


[L I*. R 18 Bora- 033 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1808 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VIII OF 1800) -mafia serf 

s 000 (1872 n 323), 

Set l riDE-tcE— C biminal Cists— I>E 
rosmoKs I L. IL O All 720 
[lli R 10 AU 174 
I L. R. 18 Calc 120 


See Warrant or \rrest — Criminal 
Cases LL.R. 18 Bom G30 


- b 403 (1072 e 60) 


See Cotnsbl 
a 404. 


See Discharge or Accrszn 

[I L R. 12 Mod. 35 


See Venue PnosEcrTos 

[L L. IL 8 AIL 201 


- B 405 0872 b 60) 


See CorssEt 11 Bom 102 

[I L R 0 Calc 60 8CU 374 


b 406 (1872 bs 104 204 para 

I 1891 00 b 224) 

See Hail L L R G Mad. 03 00 


See Recoonizikce to appear 

181TW 300 
See Warrant or Arrest— Criminal 
Cases 5 Bom Cr 31 

407 (1872 b 389 1801 00 


e 212) 

See Bail 

tlB L.E S N 20 10W R Cr 34 
See 3 CDicui Oeficebs T ubilitt or 

[3 Bom A c 30 
See Magistrate J ueisdiotion 
Ioweiis or Magistrates 

[I L It 22 Bora 540 


• b 408 (1872 B 300 180169 

a 436) 

See Bail lEL.il A Cr 7 

[23 W R Cr 40 
24 W R Cr 8 
3 C L R 404 405 note 
LL R , 1 All 151 


8 603 (1872 b 330) 

See ( asks Under Commission — Cbimi 
kal Cases 


X of 1875 e 70) 


ea 603 604 005 600 607 (Act 


See Ftidexce— Criminal Caie 9 ~Mfdi 
cae Ividbnce IL it 8 Calc 730 
See itnes s— C riminal Cases — Fx 

AM1NATION 0? W ITEKSSES — (iBNEHAttr 

[LL.R 0 Calc 455 

8 610 (1872 0 325 1801 GO 

b 370) 

See Fvtdence— C nmiNAt Cases— Cue 

SIICAL LXAUINER 

[flDL.IL Ap 122 
ILU.10 Calc 1020 
See FrrocxcB— C riminal Casfs— M em 
CAL 1 riDUfCL 12 W IL, Cr 25 


i 612(1872 b 327) 


See 1 vidance Criminal Cases— I)fpo 
bitions I Ml 10 Calc 1007 
LL L. IL 8 AIL 072 
See l\ itnfss — Criminal Cases — Fx 

AM1NAT10N OP WlTNPSSFS GPNSRALLT 

121 W R Cr 12 61 
22 W IL Cr 33 
12 O L IL 120 

a D14 paras 1 2 3 4 (1872 

- bb 300, 307 1801 00 8 210) 


See CONTEMIT Or CofUr— lENAL CODE 
B 1 4 in L.R. A Cr 1 

See Recognizance to appear 

[22 W R Cr 74 
I L R 11 Oslo , 77 
4 Mad Ap 44 
20 W N 610 

See Seccrvtt sou Goon Behaviour 

[I L E. 21 AIL 80 


- bb 614 616 610 (1872 8 308, 


180180 s 221) 

See Magistrate Jurisdiction op— . 
Special Acts— Madras AukaRI \ct 
[I Ij. R 18 Mad. 48 
See \\ ITNESS — CRIMINAL CASES— 
MONINQ WITNESSES 2N W 1J3 

b 611 (1872 e 602) 


Bee Appeal in Criminal Cases— C m 
misal Irocedpre Codes 

[L L R 2 Mad 


See Recognizance to keep Ieace— 
Fobeeitcee or Recognizances 

[11 Bora 170 

10 O L R 671 

LLR. 4 Calc gQg 



( iroi ) 


DIGEST OF CASES 


( 1992 ) 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1898 ACT X OP 1882 ACT X 
OP 1872 ACTS XXV OP 1861 AND 
VIII OP I860)— 

b 517 (1872 s 418 Act X of 

1875 a 115) S3 51B 510, 520 (1872, 0 410) 
S3 521, 523 (1872 83 415 41C 1861 00 
8 131) a 524(1872 a 417 1831-69,0 182) 
and 8 525 


Sea Cases trrroint Stolen Peopiett— 
Disposal oy ay the Cocbts 


See Appeal iv Csimival Cases— Pbac 
TICE AND PflOCKDCHe 

jr L, R., 0 Mad, 448 


See Obscene Publication 

[LL B S AIL, 837 

1 - Order at to disposal of 

property at to tcAie.l no offence has been committed 
— Property found by police in possession of accused 
—Magistrate Poster of— The accused was con 
victel of criminal breach of trust in respect of ccr 
tam money belonging to the complainant and on t is 
conviction the Magistrate made an order under 
e 617 of the Code of Criminal Procedure directing 
that on amount equal to the moneys cmberiled should 
be repaid to the complainant out of certain «nms 
of money found by the police on the person oC the 
accused. Meld that the. Magistrate had no power 
to make the order under a 617 of the Criminal 
Procedure Code there being nothing to show that 
any offence had been committed with regard to the 
property or that it had been usrd for the commission 
of any offence Queen Empeeb s i Fatta« Co and 
[LIB M Calc 499 


TATEn CHAND * DCBOA PB08AD 

[l C W N 435 

2 ■ Proper order to tnaie in 

respect of properly tn regard to uiicA no offence 
ts proved — Criminal Procedure Code s &23 — 
Where at the trial of a case the accne d » acquitted 
and some property the subject matter of the charge 
was found by the police during investigation to be 
in the possession of persons accused of the offence 
nail was brought before the Court — Meld the pro 
per order to make m this ruse is an order under 
e 617 Cnm uni Procedure Code Held also that 
the money tn tins case having come from the pos 
session of tt e petitioners and no offence having been 
found at the trial to have been committed in respect 
of it it should be returned to the party or parties 
from whose possess oa it came In the mattes o? 
the petition or Mati Ghose 1 C W N 561 

8 520 (1B72 s 419 )— Oorerruneut 

currency note Theft of —Court of appeal — A Gov 
crniBc it currency note a as stolen from J. and cashed 
by D to goal filth for C On the conviction of C 
for theft the Magistrate ordered the note to he 
given to I? A appealed to the Sessions Judge who 
was of opinion tl at he was not competent to interfere 
M a Court f appeal under s 410 cf the Cr miml 
Procedure Code but submitted the cnae for the orders 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1898 ACT X OP 1883 ACT X 
OP 1872 ACTS XXV OP 1861 AND 
VUI OP 1809 )— continued 
of the High Court Meld that the case could be dis- 
posed of by the Judge under a 419 of the Criminal 
Procedure Code soil that the words "Court ef 
appeal h that section are net necessarily limited 
to a Court before which *n appeal is pending 

, JW.™ MoC °p. LA 3 cate . 870 
S C la rn, »n> o, Mram c ^ 339 


- 8 522 (1872 s 634) 


See Appeal in CBiinjiit Cabes-Csihi* « 
Pbocedcbe Code n 

fl I,. R. 25 Calc , 630 
L 2C W N^SSS 

See Cases woes PosBtfl ION OaDEBOlT 
Cbuiinal Co cut ab to— Dispossession 
bt Criminal I; oecb 
8 623 (1872, 68 416 416) 

^^3 om 009 


X Property tested by 9*1™ 

—Seizure cf property on i«*y« c« on—Mogi itrore 
Dirty of-Procedure -By the provisions « * • «£* 
of the Code of Criminal Procedure it *•>»* “*“ 
that any final steps should bo taken 
i—t# nor a be bound to take any hnal steps w 
,.,‘nbun wliptbnr lb, ™ptrtj "’"l 0 ,': 
l„lco5. to th* pCTiTO m *• !»»«““ “ ™S 
until .fttr tic am rf 0» “Kfiil, to to 
m the ,cct™ but .to lb, r^^S'fclSJg 

b,»,d .siiibs.i* .“I5ESI 

nr/.-r,,! in* of s 521 the person in whose possession* 
property was found can come forward ■■JJg*** 

HU*™ - ecu* *««» yiSfaffwi 

2 Property »*» l f J** 

l.w»« ««*» rrorrl) ®;S_s 523 

mstted— Criminal Procedure Code * BIT 

^ ^rtyjv|,e£is l 

as? ssasSgjjJ Br$iA 
SH£‘ :f,4cn: 

instance under a. 51 ®* «• rounder a C"3 

Criminal Procedure , * „ ■*r*i'istraie »* 

of the Code of Criminal Procedure a Msfpstra 

bound t01 “* t,tnt 1 ® f a ^of 1 r>rouerty but of powmion 
touching the right not of property o »» * BatAN 

toltaltoPolj .mdbjltoP^g J'iJJjB 
lal Babqildab LL k Al 



( 1903 ) 


DIGEST OP CASES 


( 1991 ) 


CRIMINAX* PROCEDURE CODES (ACT 
V OF 1898 ACT X OF 1882 ACT X 
OF 1 873 ACTS XXV OF 1861 AND 
VIII OF I860)— continued 

■ 88 623 624. 

See Fobfeititee op Property 

[9 W R Cr 13 

See Witness— Cbiminai. Cases— S mr 
HONING 11 ITNBS3E3 18W H Cr 6 

• b 624. 

See Piodt op Sure — P bopesty at Dia 

POSAD OP GOVERNMENT 

[L L. B, 19 Bom 668 

See Treasure Trove 

* [LL.E.,10 Bom 668 

8. 626 (Act X Of 1876 a. 147 Act 

X of 1872 8.04 Presidency Magistrate a 
Act 1877 b. 181) bs 627 and 628 (1872 
Ea. 47 48) 

See Cases under Transfer op CanawAL 
Case. 

B 626 

See Appeal ip Criminal Cases— Acts— 
Bcrma Coubts Act 

[L L. It., 4 Calc 667 

See CBnrWAl Proceedings 

[ILB. 19 Mad, 376 


CRIMINAL PROCEDURE CODES (ACT 
V OF 1808 ACT X OF 1882 ACT X 
OF 1872 ACTS XXV OF 1881 AND 
Vin OF I860) -continued 
having regard to the " orda the Court shall exercise 
etc in e. 526A the order of the Deputy Magistrate 
of the 19th November refusing to grant the applied 
tion was illegal Queen EmpseSs t Gayitw Pbo 
eirirNo Qhobal L L, R 15 Calc., 455 

528 

Nee MAGISTRATE J OBIS DICTION OF— 

W ixHpBAWAt op Cases 

[LL.R 3 AIL 749 
I. L R 8 Calc 851 
ILB.14 Mad. 309 
IDS. 15 Mad. 04 
LLE. 22 Bom. 549 
Nee Possession Obdeb op Criminal 
COUBT AS TO— TSANSPEE OB WITH 
DBAWAL op Proceedings 

[L L* R, 22 Calc., 608 

B 629 

See MaOisteatb Jurisdiction Op — 
Powers op MagistbAtes 

[4C V N, 821 
See Magistbatb Jurisdiction of— 
Special Acts— Cattle Tbbspass Act 
PL L R. 23 Calc 300 442 
See Pardon LL.IL 20 AIL, 40 


See High Court Jurisdiction op— 
Bombay— Criminal. 

pL L. R, 8 Bom. 333 

See HIGH Co BBT JURISDICTION OF— 
Madras— Criminal 

[I L. 12 Mad. 39 

See Maoistkate Jurisdiction of — 
General Jurisdiction 

[LLB 23 Calc 44 
4 C W N 604 


See Security foe Good Behaviour 

[LL.R. 10 All 8 
LL.E, 10 All, 291 

ft 626 A. 


— s 630 (1872 b 34). 

See Criminal Proceedings 

[22 W K. Cr 43 
23WR Cr, 33 
1CL.R 434 
LL.IL.8Bom. 307 
LLIL 11 Mad. 443 
ILK 13 Bom 602 


See Criminal Proceedings 

P-L.IL 8 Bom, 312 
L L. H, 10 Bom, 200 
L Ik B, 17 AIL 33 


See Jurisdiction op Cruhhai, Court— 
Genpbal J ebisdictio v 


[L L. R, 10 Calc. 607 


Application for postponement 

of cate t» order to apply for transfer of cate — 
J>iscret on <f Magistrate to granting adjournment 
— Criminal Procedure Code Amendment Act fill 
of 1SS4J s J2 — Af the compla inan t on the 19th 
November 1887 made an application to the Deputy 
Magistrate under* 52CA of the Criminal Procedure 
Code for the postponement of his case agauut O to 
enable him to apply to the High Conrt under s. 62G 
for a tranifer of tho case from the fife of the Deputy 
Magistrate to that of another officer On the same 
date the D puty Magistrate refnaed the application 
and proceeded with the case acquitting Q JZelJ I 


■ b 632(1872 s 33) 


See Criminal Pbocybdiygs 

[LL.E. 3 AIL, 258 
L L. R, 18 Bom. 200 
LL.B. 17 Mad. 402 
See High Court Jurisdiction op— Eom 

BAY — CRIMINAL 

[I. L IL 0 Bam 2BS 
Nee Sanction por Prosecution— A T trnB 
Form and Sc matter op Sanction 

f*- L*- K-, 22 Bom 112 



( 1505 ) 


DIGEST OF CALF'S 


( 1995 > 


CROTIIfAL PEOCEBORE CODES (ACT 
V OP 1898 ACT X OF 1832 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VIII OF 1888 )— ■conhaved 
e 533 

See Confession — Confessions to Maqis 

trate I L.R 9 Mad., 234 

p. I* K. 14 Calc., 539 
ILK. 15 Calc 595 
I I*. It 17 Calc 802 
I L.E 18 Calc 540 
I Ij. R 2i Horn 4D5 
ILB 23 Bom , 221 
2C W N 702 
DOWN 3B7 
See Criminal Proceedings 

[I L E , 22 Mad., 15 

s 537 (1872, S3 283 300, 1831 

69 as 429,439). 

See Abscondujo Otitom 

[I. Ij IL 19 Mad 3 

See Appeal in Criminal Cases— Psac 

TICK AMD PROCEDURE 

P X. R. 21 Calc , 055 
See Complaint — Dismissal op Com 
plaint— Effect op Dismissal 

p L E 23 Calc 083 
See Complaint— Institution op Com 

PLAIST AMD }s P.CESSARY PilEXIMMARrES 

[6 B L K 080 
7ee CoSmAINT— PoWSB to refer to 
SDBORDJNATB MAGISTRATE 

[3B LB. ACr 07 
6B Ij.IL 180 
7 BX.B 513 
9 ULR 148 147 note 
Sea Cases dudes Criminal Proceed 

IN08 

See Criminal Trespass 

p. L. IL 22 Calc., 391 
See JolHDEB OP CHARGES 

[IL B. 12 Mod. 273 
IL.R 14 AIL 502 
HB 14 Calc 395 
ILE. SO Calc 413 
4 C W N 056 
•See JDDCMEMT— CfltMCTAi. Cakes 

[1LB 20 Calc 353 
ILB. 2I Calc. 121 
LLB 23 Calc 502 
See Magistrate Jurisdiction op— Gene 
BAD JURISDICTION 

till 23 Calc 323 
See "Magistrate Jurisdiction op— S pe 
max Acts— Cattle Trespas s Act 

EtLB 23 Calc 442 
See Possession Order op Crimjsax 
COTTHT AS TO— LIKELIHOOD OP BREACH 
op THE Peace I. Ik Tt 20 Calc I" " 


CIHMINAL PHOCEDBRS! CODES (ACT 1 
V OF 1808 ACT X OF 18S2 ACT X 
OF 1872 ACTS XXV OF 1801 AND 
VIII OF IQQd) —continued 

See Possession Order op Criminal 
Codrtas to— Parties to Proceedings 
P B B, 31 Calc. 404 

See Rrtikton— CRM lSAi Cases— J dm 
meet. Detects in 

tlLBl All., 080 
X. X* x, 13 Calo, 272 
See Sanction for Prosecution— Fepirt 
op Saxotiok EL E , 22 Calc. 179 

See ^EWTEVCR— ron*EB OP JltOH COURT 

AS TO Sentences — P etersXx. 

[B L. R., Sup Vol 459 
6BLB.39 

See Sessions Judge Jurisdiction of 

P9W R.Cr 49 
See IVim s— C riminal Cases— Som 
MOMIHO IV rrNTfSES _ „ 

P L. It 25 Calc , 883 
2C W N 405 

.. ■ — Court of competent juris- 

diction — Meaning of the cipresaion a Court of 
o Tnnctent jurisdiction ir. a 537 of Uie Criminal 
Procedure Code considered Queen Fmpbkss r 
KsiamrASHAT LL It. 10 Boim, 320 


- e 540(1872 b 102) 


See Maoistrats Jubisdictiokop— Gene 

BAX JURISDICTION 

** 5o^ir N.ool 
w»j 12M>4 4M 

See Witness — C antiMAX Cakes — Exasc 
tnation op Witnesses — Cross Exam 

n<n 5- L S* 10 ’ 

p. I,. It. 24 Calc 288 

See WITNESS— CftlMIVAX CiBES — KXAU 

IT ATI ON OP WITNESSB3— OEI^RAttT 

P I* K 24 Cole. 187 

s« mrms-CswiTO Cjs«»-Sra 

gg. /juf'Ses 

Order of examutdiien of ml 

neetee — Tt is not intended by * 840 of the Code 
ai Criminal Procedure IBS’ 7 that a Jo<L,o shall 
reverse the order of a Se» ions trial and call toe frit 
nesses summoned for the defence before the cnee tor 
the prosecution is closed Queen Empress e Has 
oosrro Singh I* X» *L, 14 All 

- es 645 640 (1872 » 30S 1681*0 0 


b 44) 


See Cases under Compensation— -C amt 
max Cases— For Loss os Injure 
caused rt Offence 



t ) 


Wflr-t c r c «*r 


cnuoNAii rnocEDUiffi com* iact i cirortAi rrtvr *■*•*'•» 

Y OF 1893 ACT X or 1652 ACT x \ or ft* <■ / r- x or > 

or 1872 ACTB XXV OF 1601 A3VD Or J fTj AC - ”’ XXV or 1 * 

VTH OF 1809)— mi *<* ! mix or lf n 1 * 

rum 3ai*.n. -I 01 405nc « | - iXi^*' i 

tll*TUl2i5»"t.3-a Ilt , 

1. 1*11*10 AIL, 113 1 

.. _ g 548 (PrciW-ncy M«gU rate >1 

Act, 1877 e. 170)- w Rt S \U JVf 1 r * ' ’ 

ton tijfertti ty a* order H — 4pfUrtU * f + * 1* J x * 

cf order a*d tfepoeilieas Ptfntal *f c feri4/> I . e «* 

Itlufjft f It/ IZTJ ii ~ 4 -Xnvrtfrz^rt 
whose charge* are dismissed by ft*Pn*i)w)r)It,W r * r»r» 

trite we aE'cted t y the enter of dt*ch*t>* ar t %r« 

therefore entitled, under «. 1“0 if thr Irrtlliwy a. f„ f 

Magistrate's Act to <Hain ctrlis of tl f order nvU %. 414 ) 
by sad of the d-p lailion Ukm Vxt t» the , 

trite It the mattes or tiie FmMi * Duo * ' 

KATH EOT 

p, I* IL, 8 Calc. 109 IOC 1*15,100 

-.■ ■ ii a, 551 — V*l«*fnl rfe (dllH /lie caws 

larjnl purpoie— Infant Cmtody of — A Hindu pul A lirvi 

under tbe »-e cf 1 1 yean went of her own imrJ In ACT 

a Mission iijn*e where ilt ni wnui Ml *h wed t fey 

to remain. The m thcr anil has’ and cf tlie plrl I 


• 5.1 

■ Tan in' i mi i 

(1 UU 7 U - 
fc. f. 3 ( 10-3 t tr 


•. 444 ) 

A* Aui 'ft l»*« 


(1 UlUftCa'e 4 *n 
* rl'tv >»t A *\)m 1 * 

13 U. 1 - 1 UA t -.r-J 

A, (irvistt. Cti-it* t u »• * 
Art ar LML,o«H,tM 
— » 600 

AerCasra rn'ts t uit«iiir<t.( 1 v 
*a Uni-lo \i ntjtii i < i,i | 


ceedlnw undtf a. ol the Criminal l n-ccdure *a Um-Tn \i rit j 

Code Tb lady ropermti’udmt of tb Minin l mu* or CosrLAin 

denied that tbe girl was legally married an 1 »llc{r<-«I 

that she was practically bcin„ brought Bp with the CXlIfifuf Al* PllOCETDlX 03 
cemmaace of the m ther to a Ufa of pnwtitst'm , „ 

The Manstrati after recording evidence fiunltbat 0 •inking off— 

the girl mi legally named ; tl at the ither allcpa- v * illtlius Usi »» or 

t\on wasni/ tsts'lahedi andthat attl> ugli »V went Cotut *» 10'Vrx t|>] r, r - • ' 

to and remained in the Mmton bmsc of h Town free CMiinot L 1C, JO CaJe t> t 

will tlure was under the cirrumitancra an unlawful 

detiuti n for an nnliwfnl purpose lie forth r ’ Anatitullon of— 

found that there wits no facts cslshliilicd wlilrb Stt Cura tsttu Court it wt i 

w uld disentitle the liuiband vr the mi thcr to the Tunou or Couruttr A»u 'l! 1 ' 

custody of the girl and possed an ordir und r the 1 ncLiuiMuiri '"at 

acction directing tbe cul to be restored to U r in tl or Cmi lrum \ . 

Bat W » tt« f«S. .< ! ,nd b, lh. U. Ut™to _ . 7 “* ’* l " t, ““> 

fta It was immaterial whrther the girl did w did " AvCVtval of — 

not consent to remain at the Miasma house there was &<e CovieuAlict Urviri? . 

»n unlawful detention within the meaning of these „ p , 0 Court tlkr 

words as used in the t rtion as the girl was Itcjt .. iir 1 wA«* oc ' mm COba iiij 

against the will of those who were lawfully intdhd U * rr t t»* “ 

to have charge of her Heltl also tluits C 1 n) ply [A. I, It. 4 Cale 10 

uig only as it does to women an 1 female children must * 1 j B. 2 All (in 

n t he cuwtrnedso as to make it include purpcsca &« Fevistojc—CimiMAL C*«»« », 

which, although Dot unlawful In tbemiclres m ghl OnAEOr or Acctrgen 

only he come so when entertained towards a child in A,, nsvismt p„... . 

opposition to the wuliesof its euardiau hut that the -vital nr .! Ji* 141, e 

purpose whether entertained towards a woman or ® 1,7 AXD It* Tttt|L 

a fcmaleclnld muit hem itsilf unlawful Held con j — Withdrawal of— 

se<(Ucntly that In tlie circumstances cf the ca*e tl ere I SwUmnwi*. »„ 

was no detention for an unlawful purpose and that Mivrii nf? ^“'SblrtlOV 0 n-.\\ , T( 

tli, M.gMi.le tai m p, to ^m.ke tb. onlir . ? “'* 

Held further that although the Magistrate had no “ ee * osasagios Ouni 

power und r the secti n to make the order he did Coctet ab to — T nar 

it d d not S How that the Court should direct the girl he Arc At or Frooepdi 

to be restored to the cusb dy of the laly super [I L 1 

Intend ot even if it had the p rver to do »o and that 1 Dispute aa t 

Laving regard to tl c circum tanccs of the ease there girl In marriage riit prar 

was nothing to pntify such an ocdic being jaese’ cturmal proc ceilings wit n a Xw 
AssAaiM t MaHtabo I. It B 18 Calc 487 rmtea arising in cases as t« n, n 


did COCET AB To — TttAKgrKB 0111? 

pul HEAWAL or rROOEFDCSOa " w “ 

[I 1* It 2.2 C«io Goq 

there girl in marriage 6 — ’r^ ' elvo 

■esc ’ tiraffld proceediogs witn a view to ditini^ 

487 putca arising in cases as to tho ri^U v,™ Jjj 



t( 1*>°9 ) 


DIGEST OP CASES 


< 2000 ) 


CRIMINAL PKOCBEDINGS— ronfusvrif 
jo marriage condemned. Ik the hat-tee cp E» 

PBEB3 V AHVOOh KtJBBSEM 

[LL It, 4 Calc, 10 3C1 E.,B1 

2. Irregularity— ITatrer or consent 

by prisoner — Recording ttaiemenU of tci {nesses 
— The jailor of a district jail being accused by cue 
of the jail clerk* of falsifying Ins account* and 
defrauding the Government the matter was enquired 
into by the District Magistrate and the jailor was 
by the Magistrate s order placed on trial before a 
Dench of Magistrate* consisting of the District 
Magistrate hirasolf L the Officiating Superintendent 
of the jail and three other Honorari Magistrates 
The prisoner and hi* pleaders were alleged to hare 
stated before the commencement of the tnal on 
being questioned that they had no objection, to the 
composition of the Bench but after the charge* had 
been framed tho prisoner's counsel objected to the 
Bench si formed Tbc District Magistrate directed 
the Government pleader to prosecute aud both the 
District Magistrate and L gave evidence for the 
prosecution After the case for tho prosecution was 
closed two formal charges were drawn up namely 
that the prisoner had debited Government with the 
price of more oil seed thaa he actually purchased 
and that he had received payment for certain oil at a 
higher rate than ho credited to Government The 
moneys the receipt of which were the subject- of the 
first charge were obtained by the prisoner on the 
strength of certain vouchers which he had induced Z 
to sign as correct and Z bad sanctioned the sale 
at the rates credited to Government Upon the 
prisoner's giving the names of tbe witnesses he 
intended to call in his defence Z u as deputed by hia 
brother Magistrates to examine s me of them who 
-were connected with the jail in order to guard 
against deviation and the depositions so taken were 
placed on tho record to be used by either party 
though not themselves as evidence The prisoner 
•was convicted On a motion to quash the coovic 
lion — Held that the recording the statements of i ~ . 

the prisoner ■ witnesses was irregular Jfrim - ’ , n cx ,,f— 
proceedings are bad unless they j» — TTisSed that a dispute likely 
manner prescribed by law an. of the peace existed in respect of 
tially bad the defect whestion between A on the cne side and 
waiver or consent of J* u the other uor did it eet forth the grounds 
JTATaBsH which hewsa so satisfied that such dispute 

£1.7 .•‘isteA Held that the proceeding was therefore 
uetectii e In the proceedings the Magistrate referred 
V 10 a police report which, how ever did not show that 

ft Ui 1 the P* RCC wa ’ imminent. Held that 

although this report might be taken to be incorporated 
oy reicrence yet that it was not sufficient to justify 
the order Per Fieid J —Unless the parties am 
able to show that there ts such a dispute asislikely to 
induce a breach of the peace tbe Magistrate should 
hold has band and not proceed further When the 
rights of the parties have been determined by a 
competent Coort the dispute is at an end, and it is tbe 
uuiy of the Magistracy to maintain the n bts of 
the successful party and tbe proper course for tbe 
wagistraie to pursue if the defeated party doe* any 
act that may probably occasion a breach of the peace 
«* to take action under * 191 of the Criminal Pro- 
kevn^h-V* tt0li t , l ' <lwe from * nch person security to 
* p the peace Is RE Gobiso Ckbvdmi Moitra 
1B t* I* R « Calc, 635 BChll 317 

a*d . 7. 1 Charge! d stinet 

l fa rate t mullaneously fried hy jury — Content i 


CIUMIN A Xi PEOCEEDINGS— coafisnfit. 
such a complaint should be referred to another 
Magistrate Ik bh the petition o? Basapa 

JXZ, B.,0 Bool, 173 

6, — Summary yunsdic' 

lion irrongly exemsed-~T7nlavful assembly armed 
talk deadly iceapont — Splitting offence — Eight of 
appeal X>cpn ration of — fio Magistrate is entitled 
to split np an (ffcncc into its component parts for the 
purpose of giving himself summary jurisdiction If 
a charge of an offence m t triable summarily j* Uid 
and sworn to the Magistrate must proceed With the 
ease accordingly unless he i* at tbc outset in a poat- 
t)jn to show from tho dep sition of the complainant 
that the ■circumstance* of aggravation are really 
mere exaggeration and art to be believed. There 
fore a Magistrate when he ha* before him a person 
charged with having been armed miha deadly weapon 
while a member of an unlawful assembly i* net at 
liberty to disregard that port of the charge wMch 
charge* the prisoner with having been armed with a 
deadly weapon and so to give himself jansdictun to 
try tbe case summarily and then by inflicting a 
sentence of imprisonment not exceeding three month* 
to deprive tho prisoner of his right of appew 
EsrTRESi r ASPOOt KAUiU. EvPIiESS v G0tl¥ 
M.noM.K 11X4 Calc, 18 SOia.44 

G . — Rxtmse of *««£ 

Mary jurisdiction after inquiry into charge wAie* 
cannot be treed summartlv— Criminal Procedure 
Code (Act r of 1893) s. 260- Summary pro* 
cedure under Penal Code *.323 afterenqninnginto 
charges under ss 117 and 324 —A first class Maf^ 
trate took a case ‘ " 


his file and commenced a regular 
enquiry tnereia uoder as 147 and S'Mi of the Indian 
Penal Code but after hearing evidence and being oi 
opinion that only an offence under » 3^3 of tnc 
Indian Penal Code bad been made out he pMxe&M 
to deal with the case summarily Jhldtisut. 
inasmuch as the evidence adduced wo* not euSiewns 
*- justify a committal but clearly disclosed an 

■ which he had anmmary jurisdiction 

Waa right m acting as he did. ouch a 
Vent to disregarding part of a cbME*™*’ 
Xdcaliug with a case summarily if* 
II not interfere where a Magistrate naa 
Jin the interest* of justice Rmpres* 

p\m I X R 4 t,ale 18 dwtm 
foiV Ein?REsa r RAnaAMANt 
off! [I. I* R, 22 Mad 4B9 

2^l\ I Aerated affirmed 

^'Vpiwnfmeirt °S Magistrals 

*i aB y to It Croton Prosecutor — Right 
onverte pr irately i m/h fltadti 
o no on tench t» Judge a ^' 0U f t r T a ^ 
.A an inquiry which the High Court 
rv. lions Jiicl^e to make Into an tile 
K ll‘ vssion was made under auch ctrcum 
Z?;j, admissible m evidence the 
r," e and were solemnly affirmed ana 
f“ c wither objected to tbe form •* **• 

8 affirmation of the PW««» 
fff srnrned them bnt objected to th«r 
, d upon the return of the inquiry 
*° t Ttbe objection though po*u&>7 ^ 
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OEIMINAI. PBOCEEDHraS — UMhawei 

5f talent in lime was too late and that the evidence 
of the prisoner* might be used, whether the order 
directing them to be affirmed was correct or otherwise 
The appointment of the Magistrate who in the first 
instance had tned and convicted the accused, to be 
Crown Prosecutor to conduct an enquiry subsequently 
directed in the same case censored as being on 
jirecedmted and objectionable A Public Prosecutor 
should be without a personal interest in the cases 
which he conduct a Prisoners sh uld be alliwcd to 
have free converse with their raids out of the hear 
jng of the police fffieers in charge of so h prisoners 
It u nnde 6 ir»t]fl that Magistrates whose decision* are 
under appeal or who have been engaged in promoting 
the prosecution or j* lice officer* concerned in a case 
should sit tn the bench bond or converse pmattly 
in Court with, the Judge who u engaged in trying 
the pminere appeal If the Appellate J ndge wiahe* 
to ascertain any facts relating to the case from the 
Magistrate who convicted the arensed he ah uld 
examine the Magistrate upon oath or solemn affirms 
tion in the samo manner as an ordinary witness 
Deo e. Kasrinath DiNtAB 8 Bom. Cr,120 

8 Magistrate actively 

employed is prosecution — Judge on appeal — 
Where a Magistrate tn 0 k an active part in the pre 
♦ecution of the prisoners and recorded the evidence 
of the material witnesses preliminary to deciding 
whether the ease should go to trial or not and by 
whom it should be tried, it was held that he was not 
* proper Court to hear the appeal fr m the conviction 
come to in the case Ik the matter or the pe 
titioh op Bet Lall Rox 22 W Cr, 75 

0 Trial by May tt 

Collector —The Dutnct 
which ho 


■irate militated Ij h 
Magistrate should net himself try 
anstitnted the prosecution " " ' 
Nam Chard Poddar 


CRIMINAL PROCEEDING S-conl,»ve<? 
to fall within a. 439 of that Cod Bhcowan r 
Dotal Gope 10 W R Cr 7 

12 ■ — .... Preliminary « 

J«« ry — Perjury — It is necessary to a proper preh 
minary enquiry that the accused (or under certain 
circumstances his agent) should be present that the 
witnesses whoso evidence is to be the foundation of 
the commitment should he examined before him and 
that he should have the opportunity of cross eramin 
mg them It is essential too in a case of perjury 
that he should know at what period he cent d to be a 
witness and his position was changed to that of tho 
accused. Queer e Ralichurn I ahooher 

[GW R. Cr 64 

13 - Omission to com 
ply vith formal, ties before icrrtce of summons — 
The omission to comply with prescribed formalities be 
fore issuing the summons will net vitiate the proceed 
mgs after summons so as to enable a complainant to 
re-open the case Eastern Bengal Tab. wax Com 
pant V Ralidas Dutt 23WIL Cr 03 

' Contempt of 

Court— Postponement of final order— Irregular 
procedure — Where a Mo-’istrato In ivhoso prcseuce 
contempt was committed took cognizance 0 f the 
offence immediately but in orderto give thoaeciised 
an opportunity of showing cause postponed his final 
order for some days —Held that such action though 
It might be irregular was not itlcgal and as tho 
accused had not been In any way prejudiced was 
covered by . 637 of the Criminal 1 roecduro Code 
Queer Empress r TaumbAR Bakhsh 

IDLE 11 AIL, 301 

■ Irregular 


mitment— Irani of Jurisdiction-Criminal p r0 
. cedar _ ode 1S72 ss 83 63— 8 33 of Act X r>F 

“m w e C ct 1 £f ncoof noting on tue &th ntlngeney 0 f a rate which 
24 W It., Cr 1 (hose person* and one F were iharg-mor place as Indi 
Interest of Ma offence of criminal trespas mmlttcd to the 


gislrate in convicting prisoner— Penal Code • ISt P e ^ I ?' )Cr ., Thc#0 t *0 cases were taken Magistrate 
—Peng Act V of 1876 * 25$—P,soied,enq «« together m one trial ami were denied by w,mtt 

of lairful order — Disqualification of Judge - C 1 1n<,OTnn " t 1U,A fW ,,in — - *’>- 

the 29th of March 1883 tho Municipal Commissi ‘ 
era of Oro millah at a meeting issued an order nut ’ 1 
*• 256 of the Bengal Municipal Act of 1873 The, 
cased was tried and convicted before the District | 
gist rate under s 183 of the Penal Code and/fi 
illOO for having disobeyed that order The M«' 


"100 for having disobeyed that order The Ma* 
trate who tned and convicted the accused was j 
sent as Chairman of the Municipal Commusior 
at the meeting of the 29th of March when the or 
was passed for disobedience of which the accu 
was tned and convicted. Held that the convict 
was illegal and must be set Bode. Sergeant v Dt 
Z/ll 2 Q j? 2? 553 cited and followed. Khar 
Chahd Pal « Tarack Chord er Gupta I 
[L L. R 10 Calc , 10 

eedure Code 1 S 61 e 439— W here a Dc^ty Ilf' 
*■»*•** n 0t fT • charge In accordance if 
«. -50 of the Code of Criminal Procedure but t® 
the accused clearly to understand the nature of« 

charges made against them the irregularity was f 


judgment Meld that the trial was Ulci al and tho“‘‘ 
defect was not cured by s 637 of tho Cumin#] I lr , 
cedure Code Ik the mattpb op the petition 
of Ciianpi Sinoh Queen Fmtiikss t Chantii 

Swan I DR. 14 Calc 305 

See Bishnu Banwar v Evrussa 

a8 PC WN 35 

not Procedure u ^3 and 637-01^, nf^miTr 

far prost Mum— Penal Cole ,, 570 fly , r 
Misjoinder of c\arge, -Immaterial srreaulanlu 
A woman bang a member of the .lancing girl 21,7 
obtained y.swtsion of a minor girl snl cmi.l i/i , 
for the pun iso of prostltutl n, £ \nuSLYt' 
obtained in ad ptlon anotlier nlnii jM ? m ft 
iwrrats who helmgel to the a a me m “e pi,* * 
the parents of tho iwi l girl were P i,-r. < 1 * * .*l nd 
under ss 372 373 of the Penal C, if ^ .’H 11 '* * 
related to both girls Mild (n that tho tf 1 ' rvM 
shoul 1 not have been tried til/ hw but ul* » ar V* a 
committed in so trying them L 1 Mnscfnl * rit ? 
justice , (2) that .. 372 373 of the uZ 
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CRIMINAL PROCEEDINGS — eoniinved 
be applicable in a case where the minor concerned Is 
n member o£ the dancing girl caste Per JIdttc 
RA irt Attar J. — It would bo no effenec if the 
intention waa that the girl should be brought up as 
a daughter and that when she attains htr age she 
should be allowed to select either to marry or follow 
the profession of her prostitute mother Qcebt 
Empress r IUtiajtra. I L It , 12 Mad. 273 

20 Irregularity 

prejudicing the accused — Rioting Counter charge t 
of— Cross cate* tried together — j?r idence ia one 
cate considered «* the other— Criminal Procedure 
Code {Act X of 1833) ti 233 239 637— Illegality 
— Fight hettceen two parti** not transaction — 
Joinder of chargee — W here two cress cases of net 
mg and grievous hurt were ammitted separately for 
tnal before a Sessions Judge who, having heard the 
evidence in the first ease heard the evidence in 
the second case ex ami run! some of the accused 
in the one case as witnesses for the prosccu 
tion in the ether and met r trtd and eubsoqacr.tly 
heard the arguments m both the case* together 
and the opinion* of the assessors (who were the same 
m both the cases) were taken at onetime and both 
the cases were dealt with in one judgment —Held 
that tbs mode of trial, although irregular did not 
prejudice the accused in their defence and that 
under such circumstances a re tnal was not made 
necessary by reason of such irregularity Queen v 
Sazu SLR Sup Vol 750 8 W R Cr 47, 
and Queen v Surroop Chuttder Paul 12 W R Cr 
75 approved. Nor did the examination of the ac 
cuecd who were on their trial in one case «• witnesses 
for the prosecution m the other affect the validity of 
their conviction Observations in 2?«c,tu Mullah v 
Sia Ram Singh I L R 14 Calc 358 dissented 
frc.ro JTiismn Rnish v Impress I L R 6 
Cole 96 considered and distinguished. Semite — 

A fight between two parties cannot be treated as a 
transaction within the meaning of t 239 of the 
Code of Criminal Procedure On the Jaw as eon 
tamed in that section the two parties cannot xegu 
Jarly he charged m the same tnal Qrasir Empress 
* Ckatoba Barry a LL R 20 Calc 637 

30 Aggregate ten 

fence instead of separate sentences — Material error 
or defect — Two prisoners having been convicted by 
an Assistant Judge of forgery and other offences were 
sentenced each to an aggregate amount of punishment 
which the Court was competent to infiict bnt with 
out specifying the several penalties awarded let each 
offence. On reference by the Missions Judge under 
a. 434 of the Criminal Procedure Code — Held that 
it was an irregularity on the part of the Assistant 
Sessions Judge not to peas a separate sentence under 
each independent head of tho charge but that it was 
not an error or defect m consequence of which the 
High Court could reverse or Alter tho sentence on 
revision. Beo « Yipayax TsntniK 

[2 Bom. 414 2nd 391 

31. — Cos* not finally 

dispotedof— Criminal Procedure Code 1889 t 537 
— S 637 does not apply to a pending case but only to 


CRIMINAL PBOCEEDINGa-ecmfiaW 

a case which has been finally disposed cf. N mut 

Sey r Joqesq Cstandba Bpttacbariee 

fT T. TI «>a Palo.. 083 1 CW Nm 


jOCJESU UJTANDBA StWIAUUnsunn 

p. L.E. 23 Calc., 083 1CWN, 

32 — ... — Cnmiiwf F 

eedure Code 1872 * 637 (1S72 t 2S3, 1SGI- 


eedure Code 1872 * 6S7 {ism t tout- 

sa 426 439 ) — Jrregulomty prejudicing prisoner 
his defence —An omission by a Magistrate to ho*' 
preliminary inquiry on a charge nrnier s. 307 of t 
Penal Code of attempting to murder was on App 
by the prisoner to the High Court held to be 
Irregularity which prejudiced the prisoner in her i 
fence and the proceedings were ordered to be quash 
and a new tnal held Qvf.rs r Itwabta 

(14 B- L. It.., 64 22 W R., Cr* 

33 — — — — — Irregulor eppor 


33 — J rrrgnoT 

meat of jurors —Where the Magistrate had appoint 
as jurors persons who had been appointed by theep] 
site party it was held to be an error effecting 
merits of the ease SDATYAHtriroo GH08A1 r U 
pesdown Pbessibo Co 21 W H. Cr., 
34. - 


- Irregular tel 


34. Jtmguiur ««»■ 

tion of jurors— Criminal Procedure Code 1S> 
* 240— Per Field J — Irregularities under • 2-JO 
the Cnminnl rroceduro Code In the selection «« 
juror* and in the admission of the deposition ot 
medical witness treated it not being shown Ortt 
prisoners had been thereby prejudiced, uhewgobji 
turns which ought not to be entertained fcr the po 
poae of interfering with the verdict regard bemghi 
to tl, proHiwn. cf . !S5cfll..0n»|»l Pwrf. 
Codoands 167 of the Evidence 'Act Iv in * tsuvti 
op tub petto© v op Jbcbeoo Mabtow Emm r sa 
Jhcbboo 3fABtov . n og 

[UJL8 Calc 730 12 C I * » » 

— Crtminol Tree 

dure Code 1872 » 253— Penal Code * 281— Irr 


dure Code 1872 i Wt—srenai / /vr’rr J , 

„ular trial— Zeoal Practitioners Jot (XV It* 
jca.j i _\Vhere three person* were tned together a* 
convicted under s 131 of the Penal Code 

ssw-SSs 
Bsrssswa* gSJjgT*, 


~ Criminal Tract 




. of the Criminal i'rcceuure youe 
rcducinff the complaint to writing Is »£* 411 , 

ityfor wbieh an Appellate Court 
reverse the judgment or sentence «^cr. 883 A ^ 
Kxuorrs * ^ 


37 


Criminal Trace 

-Irregmanty t* *r'° 


Ucd a written statement and 

wded accordingly without recording I t , 

S7S> 5*i£ a, r ^t 

, e Jd that the Irregularity ws * * 
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CHUUK - AT* PROCEEDINGS— eowfiaveif 
the Code the ml e tkrnia tiiddowu being Intended 
ta extend tn»nrrce«diap«ierereR^utrstei OOCB 

Eoanr iLure r Doonrun Max** 

[22 W R Cr,6l 


sa ■ 


- Criminal Proef 


dure Code 1S~2 i 2S3a*d * 2'3~Errvrm ©mix* 
„cm to f* lime /» Aearvay — U here the Appellate 
Court did not fix ft feawinaNe time for the appearance 
cl the appellant or hi* counsel ** required hr *. 2/8, 
Art X of 1872 the error «U held to Invalidate the 
proewdioCT. Is the mattes or «t* rnrriox or 
Hen Hzssuxn 24 W IU, Cr , 80 


C9 — - - — ■ ■ • ■ Cnwml Proee 

d*re Code 3S72 * 2S3— Irregularity ** trwl- 
Coanctirao* wron* e* orye * *der .d r/ \ YI ofl8o6 
i 44 —The accused who held ft Iterate for the tale 
of imported liquors, nd\d ccuttry »pint *od «*a 
charged and convicted by the A*si*tai t Magistrate 
under a. 44 Act XXI of llUI. The Assistant Magi* 
irate on the time day found that the conviction 
should h*re been under ■ 48 of the Abkan Law and 
recorded a cute to that iff ret. JTeld that as it Mi 
clear from the evidence recorded and from the answer 
of the accused that he wm n t misled** to the charge 
against him *nd consequently m no nay prejudiced 
by the ttfonwni Jcscnjiion of the off rare contained 
la the convict ton the conviction «hi aid be altered to 
»* to bring it under a 43 Act XXI of 1850 Qress 
x DioiMara 24 W It-, Cr , 3 


40 — Irregalarit ee in 

rtrtpi o% of er ientt —The reception a* etidrace 
•gainst au accused person of • confession which 
ought not to ha re been proud and which II net mac 
cordance with the law and the grounding of a cas 
•gainst tun upon such confection mutt be held to he 
irregularities which ten .rati y prejudice the prisoner 
Qcjeeb r Caranta DnurracaanjEE 

[24 W B Cr , 42 


41, Evidence giien at 

jwfnou* trial treated at etatn nation m^chief — 
Criminal Procedure Code u 353 537 — Eudence 
Act ( 1 of 18~2) * 167 —At the trnil of a party of 
Hindus f r noting the Mavis' ra'c instead of cxaniin 
mg tbo witneric* fir the pro* cutwn cau« d to 
be produced coj if* of tho examination in-chicf of tho 
same w itnessc* which had been recorded &t a prevl us 
trial of a party of Jlahomedans who wero opposed 
to the Hindu* in the same not These copies were 
read out to the witnesses. who were then cross- 
examined by the I nsonrrs and no objection to this 
procedure was taken i.n the prisoners’ behalf Tho 
accused were convicted Held that although the 
procedure adopted by tho Magistrate was irregular 
the irregularity was cured by the provisions of a 537 
of the Criminal Tn ccduretSde and of a 1G7 of the 
Evidence Act (l of 18724 as it was not shown tbit 
three had been Any failure of justice or that the 
afeused had been substantial! y prejudiced and aa the 
matter* elicited In cross examination were sufficient to 
a istatu the coavtctwa. Qtmr< Emtovsb r Kawt> 

Ram * i.Ij.e.,oau. coo 


CRIMXNAIi PROCEEDINGS— 

42. Cnra aof Proee 

dare Code t 203— " Examining — TJ ntlen f cm 
plaint ait e tied bp complainant on oat k— Criminal 
Procedure Codt t 637r ~ Where a deposition In 
the shape of a cou plaint is made orally or in writing 
and 1* sworn to the requirements of s 203 of tbo 
Cnnnua! Procedure Code In regard to the examination 
of the complainant are sufficiently satisfied JTeld 
tberef rr where a Magistrate dismiss’d a complaint 
cf criminal breach of trust without examining the 
complainant on oath but after the complainant had 
sworn to the t uth of the matter* alleged m tho 
ccraplaint that the provision* of ft. 203 had been 
•nlTcienlly complied v. tb and if net that the irre- 
gularity wascoicrcd by the terms of «. 637 <lcse« 
Bursas* r Mrnrnr RI*R. ©All. 66© 

43 Criminal Trace 

dare Code tt 26 3 42$ 537 —Mat mat Irregularity 
—Attettort Statement of deceased ferton not proved 
in presence gf — 1\ here la a trul for tnurihr held 
with **»«Mor» tho Court relied on a statement mode 
by the deceased and the evidence neeesaary to prove 
such statement was not recorded until after the clow 
of the trial and tho discharge of tho assessors —JTeld 
that thi* amounted to a material Irregularity which 
was not eorerc l by « 637 of the Onto of Cnmiuol 
Procedare Qusbv Eirrnrss r Ham Lam, 

[L Xa E-, 15 All-» 13G 

44. Jrrepnlarttp in 

ctasttiay to coll on aerated /orrf</<«c«-— Ccw* not 
Procedure Code (1882) e 250, t 423 el (dj and 
s 637 — iliedireetion to Jnrp — Tbo formality of 
calling upon an accused pin m to enter on hi* defence* 
under tho pros in n* of *. 2 S3 of tho Criminal I’d ce- 
dars Code is not a mere formality hut is an essential 
part of a rrnomnl tnal Omwaiun to do ft> orcft 
si a* a failure of justice and u uot cured by a 637 of 
tho Cidc To all w tho jury to pronounce their 
verdict bef re the accused is called upon to enter on 
his difiuco is a misdirection though tho Judt,o Omit* 
to charge tho jury at all In turn a ease el ( 7) of 
s. 4 3 of tho Criminal I roccdure Codo dies Hot »tnnil 
in tho way of the Appellate Court « interfering with 
tho verdict of tho jury Qubkv Eupems r Imam 
A u Kuax allot Natkc Kiiak 

[T.E-E- 23 Calc 252 

4S Irregularity in 

omitting to examine *r tneiset — Trial by jury 
before Set nans Judge — I enhet of acquittal 
allowed after examination of tome only of the 
anineettefor (Jls pros era flow -Certain pcrun* were 
tned In a bessum* Cmirt fur tho offence of dan Ity 
Seven witnesses had boon examined f rtho pnsccuUnj 
by the c mmittmg Magistrate and wero handover to 
give evidence at tho trial After five witneuca 
had been examined, tho J ndgo asked the Jury whether 
they wished to hear any rn uo evidence and on 
their stating that they did not hchev* the evilonco 
and wished to stop tho case the Judge recorded a 
verdict of acquittal IMd tlat the proreduro 
adipted was wrong and that no final opinion as 
to the falsehood or Insufficiency of tho prosecution 
evidence ought to have been arrived »t until tho two 
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criminal proceeding &-*<«*« ma. 

a yodast from a revenue officer or vt i»o nnettny 
accused mtiout examining conp?atrt.tni —A 
revenue officer seat » yadart to a third daw Majjm 
t*»te charging a certain person with buying dts 
obeyed a summons issued bp ibe revenue officer 
The third class Magistrate thereupon tried and 
convicted the accused coder t 174 of the Penal 
Code The District Magistral c referred the case 
on the ground that the conviction was bad under 
t 530 {k) of the Code of Criminal procedure 
Held that a* the yadost amounted to a complaint 
within the meaning of a 4 although the complainant 
w» not examined on oath a a required by a, 200 the 
cotmebfia was not illegal Qczs'f Eansias r 
Mono L I* E,, 1L ZCadU 443 


63 • • • -- — Criminal Proce 

dure Code JSS3 $ 530 el f p/ — Offence originally 
cognisable by « reread dais Magistrate tubse 
qutntly non cognisable by reason of ait n agravating 
circumstance— Duly of inferior Court — Theaccused 
were charged before n Magistrate of the second class 
with causing grievous hart as members of an Bit 
lawful assembly under as 140 and 325 of the ludiaa 
Penal Code The evidence showed that one of the 
accused had used an axe in erasing the hart The 
Magistrate apparently ignored this fact and he 
connoted the accused nndor « 325 of the Code 
Tb© accused appealed. The District Magistrate who 
heard one appeal and the first class Magistrate who 
heard the rest of the appeals were both of opinion 
that the offence committed by the accused was one of 
causing grtcnros hart with a dangerous weapon 
wrthm the meaning of » 326 of the Penal Code and 
as such beyond the jurisdiction of the second class 
Magistrate. Dot ibpy did not tlunl it proper under 
the circumstances of the case to quash the con vie 
lions. The Sessions J udge oh examining the record ■ 
of the case mm of opinion that as the rffence commit ] 
ted by the accused was not cognizable by the trying 
Magistrate bis proceedings were void ab mitto 
under « 630 of the Criminal Procedure Code lie 
therefore referred the case to the High Court and 
recommended that the convictions under e 325 should 
be set aside. JZtld that the pn cecdinga before the 
second class Magistrate were not void ab initio as 
he bad jurisdiction to fry the accused for offences 
jumishable under ss, 149 and 3,e5 of the Indian 
Penal Cod© with which they were originally charged 
Held also that though it ws the duty of the trying 
Magistrate when the evidence disclosed * ry-cum 
stance of aggravatim such »% the nao of a dangerous 
weapon which made the offence eogmzibla by a 
higher Court to adopt the proper procedure to send 
Ine cose tithe higher Court etdl it was not necessary 
to quash the j rocecdings us the accused worn not in 
any way prejudiced sod the sentences were not in 
adequate. Qcsbn Emjbess r Ouwwta. 

(ED. It, 13 Bom, 602 


63 


-- . ‘ _ — ‘ 1 Irregularity »* 

” ‘rial— Prisoner charged trilMioo offerees 

n?,°, * , v°* committed outside jart/d.cUe*— 
* °* to J«>yJ chan taken before Magistrate 

3Vot*« <M> 

f A of 1333 / , « 5$x 532 —Tho accused was charged 


CRIMINAL DROCEEDIMGS-cmIisscT 
under t 40S of tb© renal Code (\tV of 18 CO) witS 
having enticed away & married wotnso and under 
*■ 40? with having committed adultery The woman 
alleged to have been enticed away resided Sn Bombay 
bnt tho alleged adultery toot place at KhaudaU out- 
sile the jurisdiction At the enquiry before the 
Magistrate in Bombay objection w u taken os to ht»- 
innsdietwo with regard to the rharge of adultery 
The Magistrate however overrated the objection* 
aud committed the accnaed fco* trial At the tn&J an 
application ww made on behalf of the accused, 
Under s 632 of the Criminal Procedure Code (X of 
1SS* 1 ) that the commitment should be quashed and a 
fresh enquiry directed on the ground tint an objee- 
ti ;Ji bad been taken to the Magistrate's jurisdiction. 

J Tell refusing tho application that the rownitmenff 
being an order (see Queen Empress r TAalo J L 
It 8 Pom 311) under s 631 of the Criminal Pro- 
cedure Code tbs bommitmcat shout'd not ho quashed 
unless a failure of justice would ba ceased by pro- 
ceeding with tho tnal. Querv Ewraess r Ikoib 
ct 1.. B. Iff Bom. 2 00 

64. — Irregularity im 

commitment — Criminal Procedure Code (1882) 
tt 5j 2 and 537 — Commitment to Sessiont Court by 
Magistrate taring no jurisdiction over place teberr 
alleged offence mas committed — A Magistrate wh© 
commits 4 case for trial by a Sessions Court does- 
so in the exercise of powers doty conferred upon him 
and the fact that be bad no territorial jurudietw» 
over the pWe where tho alleged offence was 
committed and that an objection to the committal on 
this ground was tabes before the eonusitmcot 5s no 
ground for the Court to which the commitment w 
made quashing it coder *. 533 nor under a 537 of 
l the Criminal Procedure Code Quern-Empress v- 
! Ingle I L E 16 Pom 200 followed Qpzrv 
ExLpseta r Anas E jhm lb B.,17 Mad, 402 

05. — Stay of criminal 

proceedings pending civil litigation— Ciesl Pro 
esiure Code fl8S2J s 278— Inquiry info claim to 
attacked property — Subsequent wru suit by claim- 
ant to establish its right to the property — Criminal 
Procedure Code (1883) s 478— It le not an in van- 
able role that criminal proceed mg* should be stayed 
during the pendency of civil litigation regarding the 
same subject matter Certain property was attached 
in eareutlea of a decree Thereupon accused Ho 1 
applied to have the attachment raised on the ground 
that he bad purchased tbe property from the judg- 
ment-debtor under a sate-d eA executed long before 
the data of the attachment. la the snmiasry in- 
quiry which wa* made under a 278 of the Code of 
Civil Procedure (Aft X7V of 188 } ha produced the 
sale-deed and accused Ho 2 was colled os hi* wit- 
ness and supported his claim The Sabwdmat# 
Judge found that tbe deed was a forgery and re- 
jected the claim Proceeding thea under t 478 « 
the Code of CreroSnol Procedure (Act X of 18S2j ho 
held the inquiry directed by that section and com 
nutted both the accused to tbe Sessions Court ou 
charges of perjury and forgery Baring the pe»" 
dcncy of the Inquiry under i.4,9 Ibo actus d Ml 
filed a civil suit to establish the gcnuineons of the 
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CRIMINAL FBOCEEDEN'GS-eowi’rowrJ 


rale deed and *et aside the attachment He also 
applied to the High Court to quash the commitment 
or stay the criminal proceedings pending the dis- 
posal of the cinl suit Held refusing the applies 
ti v that the mere fact that a regular euit was filed 
to establish the genuineness cf tlie sale-deed «»s 
nrl a sufficient ground for quashing the cjmmitment 
cr for adjourning the trial pending the hearing of 
the civil suit In nz Detji nun Boavanx 

(TC.L.R. 18 Bom., 681 

<J6 ----- fairer of tie 

High Court to eta I proceedings he fort Magistrate 
pending a errrl tu t — Ter Raupim J — The High 
Court has no power to direct that criminal proceed 
mgs in the Court of a Magistrate «h uld be «‘ayed 
until the disposal of a civil suit m which the qaes 
ticm at issue in the criminal proceedings »t all have 
heed decided. In the matter of Sam proiad Ha ra 
S L £ Sup lot 4Ho followed It is sery 
doubtful if the High Court has any power to pass an 
order quashing the proceedings before a Magistrate 
3*o section of the Criminal Procedure Code expressly 
Rutbcnif-B the High Court to quash pending proceed 
mgs JPtr Gao « J . — A proceeding in a criminal 
Court should not as a general rule be stayed pending 
the decision of the aril suit in regard to the same 
subject matter hut ordinarily vt la not desirable 
if the parties to the two proceedings are tubstantttlly 
the same and the prosecution is bnt a private prose 
eutwn, and the issues in the two Courts arc subsUn 
tially identical, that both the cm « should go on 
at pne and the same time It is open to the Msgis 
Irate having regard to the facts of the case before 
him to consider whether it is not desirable that 
the proceedings in his Court should be stayed till 
the decision of the civil suit or for a linn ed 
period of time and it is also open to him ti put 
the defendant on terms as to appearance or other 
wise if be does stay proceedings The High Court 
lias thp power to order a Magistrate ti «tay prcc ed 
lugs in 1 is Court if a sufficient cause in th it behalf 
is made out But inasmuch as the Legislature has 
given bun the power to regulate the proceedings m 
his own Court the direction should crdinanly be left 
to Inn either to stay proc edings or not as he m the 
circumstances of each case may think nght and pro 
per Paj KcwiBi Dedi r Basra bcsPABi Debi 
{I L.E. 23 Calc. , 610 

67 Staj of proceed 

tag* by JI gh Court — Duty of Magistrate reeeir ng 
reliable though not official in/brmafiow (hot pro 
reed not ore staged —When a rulo is issued by the 
High Court and proceedings stayed Magistrates on 
recemng reliable information thereof should stay 
their hands then and there ‘'0 where it was brought 
to the Cilice of the Magistrate by the mnktear lor 
the accused who had received telegrams from cciuscl 
and vakil mfcming him of the issue of the rule 
directing stay of preceding* by the High Court 
and the Magistrate refused to lock at the telegrams 
and to stay prcercdinp* but on tl e other bond pro- 
ceed d with the enqtn j it was held that lha flag's 
irate bad acted improperly that be shonll net have 
proceeded with the enquiry and us case he enter 


tamed any dinbt as to aathenti tty of the telegrams 
the proper coarse for Imn was to send a telegram 
to the Registrar of the High Court to ascertain tbs 
truth EArKE=SARt Pee bad Jvakavak Sivasr r 
Emebess SCWM 4G8 


S * Aya^T ItAtt Martcaei v SIawsoob Rot 

[2CW N., 639 

68 — ■ ■ Impropriety of 

application* for stay of proceedings on the pre 
fence of wionnp the High Court for transfer — Oo 
aerv&tioni with regard to the impropriety of applies 
tions for the stay of proceedings on the (..round 
of moving the Hi„h Court for transfer when the 
Applicant has no such intention Gcnamo'ut Safci 
r Qbeev Empress 3 C W N , 768 


19 — - ■ ■ 1 -idophon Ig Set 

vs Judge of u roi'J procedure— Trial with jury 
instead of assessors — Eepechon of confessional 
tatenent without enquiry under s 633 Criminal 
Procedure Code— Charge under Penal Code is S95 
636 and 412 — Criminal Procedure Code 1S92 
ss Ibl 307— Procedure of II gi Court on reference 
under s 307 —Tea persona were committed to a. Sts 
sun* Court charged with oCencea under th Pena? 
Code ss .,95 and 396 and some of tl cm were »Jso 
charged with offences under a 41° One of tbe 
Rccaaed bad made a confessional statement before th» 
Magistrate who recorded it but did not make on it a 
memorandum to the effect stated in Criminal I recc 
dure Code a 1W and did m.t admit it in euJonca fjr 
the reasons that the accused was produced fr m the 
custody of the police in which ho had been ditalncl 
for five days and there was a proposal on the jart of 
the police to treat him as an approver It appeared 
that & perusal of th pr linmary rej, tier wculd bavo 
shown that the accused were either fcUilty mubr 
» 39G cr uot guilty under s 33 d at all The armed 
ivore tried by th besnon* J ud b o w ith a jury The 
confessional statement wax not admitted In evidence 
Tbe jury found the accused not gntttv of diroity 
but the Judgi disagreeing with the verdie* nferriil 
the ease to tbe IIi 0 h Court under Cniumal Froceduro 
Codi s 80“ Held (1) that the price lore adipted 
by tho Judge was wrong and that h« thrall hava 
tried the accused with tho aid of assessor* under 
Indian Penal Code s «9Gj (,) that the Jud^o should 
have enquired undeT Criminal Froceduro lode a „3o 
wl ether tbe confessional statement had been duly 
made and ( 3 ) that under the circumstances the High 
Court should determine on the <vt Utsco on record 
after giving due wt ight to U e oj in ion* of the Judge 
and the jury whether tb« accused w ere guilty under 
S 3*0 QPEE\ EMPRESS r \lf«U \ AtAVAW 

[I I* R 22 MoeL, IS 

70 Right to institute jsroaoeu 

ticm— Cow tiffed person — There i* no ral that a 
citmcie-l perwon catu t L*titu*e tnminal proceed, 
ingi Qceev r Madhcb CnrvpjBjjRt 

{JIW R, Cr 13 

71 Suit In Civil Court.- Civil 

proceedings A. net constitute a bar to a prosecution 
m « Criminal Ceurt IfAuaca Ktzcstao r hr 
snraSuioa DW II Cr 2% 
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CRIMINAL TRESPASS — continued 
considerable time alleging a prescriptive right the 
mere fact of continuing to do bo after a notice of 
prohibition is not criminal trespass Ik the suites 
or THE PETITION OF SniSTIDIItJR Paeut 

[0BLE,Ap,19 

V I'TDEOBIIOOauV 


Seisteedhtte Paeoee 
CUECEEBBCTXT 
21 


18WE 25 

“ .. , Infringement of 

cxclimie right of fishery m pulhc rtcer — The un 
lawful infringement of a nglit of exclusive fishery m 
a part of a public nver is not an rffenco which can 
be brought within the definition of criminal trespass 
in the Penal Code Eupeess «• Chaeit 2v ayiah 

[I L R 2 Calc 354 

22 


“ . Souse trespass 

—Possession, qf property the eulject of criminal 
trespass— Penal Code ss 441 442 and 445 —C a 
rate payer in a municipality who had filed a petition 
against an assessment which in his absence had been 
dismissed entered a room where a Committee of the 
Municipal Commissioners were seated hearing and 
decidiug petitions in assessment matters ostensibly 
with the object of presenting a petition for the revi 
sion of his assessment The Chairman of the Com 
mittee ordered him to leave the room and on his 
relusal to do so ho was turned out Ontside the 
room in tho verandah he addressed the crowd com 
plaining that no justice was to be obtained from the 
Committee C was prosecuted on these facta at the 
instance of the Chairman of the Committee and con 
°J. }“«« ‘ r ”P ass under * 418 of the Penal 
Code Held that the conviction was wrong and 
that no offence had been committed The prosecu 
tion wob bound to prove in order to support a convic 
tionof a charge under s 441 or a 442 that tho pro 
perty trespassed upon was at tho time in tho posses 
sion of a complainant who conld compound the offence 
under s 345 of the Code of Criminal Procedure and 
the complainant had failed to prove that the room 
was in Ins possession and had in fact shown that he 
was merely sitting m it with other persons at the 
invitation and with the consent of the person 
whoever he might be who had the immediate right to 
such possession Held further that cveu if the 
complainant conld he held to be m possession of the 
er ® wa * no evidence of any intent to commit 
an offence or to intimidate insult or annoy any 
person it appearing that tho object of the accused in 
going >nto and remaining m the room was to endea 
com Pk J nant and his colleagues to 
decision tho verbal insult on which 

C hadlcffil « '' a8 bai ^ bavlnR beea uttercd after 
c naa left the room CnAiroi Pee shad i Ftans 

P-L.R. 22 Calc 123 

l , “if® 

s,%21 22™ °td C 537Tl r ^^ e 
Odc° iV ti^t'bad^f DIKht 

intention m the* •PJ'dicati n of ‘ h « 


23 


CRIMINAL TRESPASS — conit need 
under the former section though a guilty intention 
must be proved it is not necessary to prove which of 
the several guilty intentions the accused had j it will 
ho enough if it is shown that the intention must have 
been one or other of those specified m s. 4il though 
it may not be certain which it was An accused 
person the landlord of a house m which he occupied 
the lower flat was found in the middle of the night 
m the room of the complainant one of his tenants 
upstairs in which the complainant and his wife w ere 
at tho time sleeping Upon hemp detected the 
accused was subjected to very severe treatment but 
did not utter a word of protestation of innocence or 
mate any show of remonstrance and when qnes 
turned said I have committed a fault pardon me 
He was arrested upon a charge under s 456 of the 
Penal Code the criminal intention alleged being that 
of committing theft The charge framed by the 
Magistrate did not specify any intention and the 
Magistrate came to the conclusion that the trespass 
was not committed by the accused who was a 
wealthy man with that intention He found how 
ever that the complainant had suppressed some un 
portant facts and that he was not m his wife s room 
when the accused entered it and relying on the 
decision in Kotlash Chandra Chalcrabarty v 
Queen Empress I L B J6 Calc 657 he con 
victed the accused On appeal the Sessions Judge 
though finding that the Magistrate’s views were 
against the evidence upheld the conviction without 
finding what specifically was the intention with which 
tho entry was made In revision it was contended 
that the conviction was bad (1) becanso no guilty 
intention was set out m the charge i (2) because no 
such intention was proved by the evidence and (3) 
because no such intention was specifically found by 
the Sessions Judge Held that the first contention 
was not sustainable for the reasons above stated. 
Even if it bad been necessary to specify the intention 
m tho charge it would have to be shown under the 
provisions of s 537 of the Code of Criminal Proce 
dure that tbe omission had occasioned a failure of 
justice and having regard to the nature of the 
charge and the line of defence adopted the accused 
had not m any way been prejudiced in his defence 
Held as regards the second contention that though 
it was not certain what the precise Intention of tho 
accused was m committing the trespass it was clear 
that it must have been with one or other of the in 
tentione specified in • 441 of the Penal Code a« 
judging from the time the place end manner in 
which the tresposs was committed and the conduct of the 
accused when discovered it was impossible to suppose 
that the tre pass conld have been committed either 
unintentionally or wilh any innocent intention snd 
that it must have been committed with tbe intention 
of committing somo cffcnce but that the accund was 
entitled to have it talcen that it was with the least 
possible culpable intention namely an t Hence under 
8 500 of the Penal Code Held as regards the 
third contention that in exercising its powers wider 
s 439 of the Code of Criminal Procedure it is open 
to tho nigh Court to alter any finding anil confirm a 
c uviction and that Si the evidence on the record in 
a case be sufficient to warrant a conviction the Court 
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CSXMUT A L TRESPASS — continued 
woutd net be justified m setting such ccqyictum aside 
merely because the view taken of the cvilcnce by the 
lower Court Is not sustainable or some fact which 
ought to hare been found by that Couit is not found 
or found incorrectly BiUUKA’n) Ran « 
GnASSAsm.ii LL E. 22 Calc ,301 

34. Penal Code s 443 ~Hit 

obedience of tl egal order of 2 Ittnictpal Commie 
ttonert — The accused were con rioted of criminal tree 
pas* under * +13 of the Penal Code for driving 
there Carts across an open green ta t relation of 
sn order issued by the Jlmucipal Commissioners 
Held that there was nothing to show that the 3Xnai 
eipal Commissioners had authority to issue aneb an 
order and that the breach of it was not eriminallr 
punishable Asovrjrops 5 Mad. Ap 33 

25 ' i Penal Code s 447 — Ctdlt 

rating wasteland «» cil'aje — The defendant irai 
convicted under a 447 of the Penal Code lor 
cultivating Tfllage w»s‘e land which he had bera 
ordered by the Subordinate Collector to refrain from 
cultivating The High Court upheld the conviction 
AsoiTjfors 5 Mad. Ap 37 

28 Penal Code 

te 411 and 4C6— House breaking by n g\t — Intent 
— When a stranger uninvited and without any right 
to be there effects an entry in the middle of the night 
into the sleeping apartment of a woman a membor 
of a respectable household and when an attempt is 
made to capture him uses great violence in his efforts 
to make good his escape a Court should presume that 
the entry was mads with an intent such as u provided 
for hy s 441 of the Penal Code An accused person 
in the middle of the night effected an entry into a 
house occupied hy two widows members of a respect 
able family On an alarm being given and an at 
tempt made to capture him he made use of great 
violence and effected his escape Upon those facts 
be was charged with offences under ss 45b and 323 of 
the Penal Code The defence set up was an oltbt 
which waa disbelieved by both the lower Courts 
Neither Court found specifically what was the mten 
tlon with which the ac used entered the house but 
it was suggested that it waa probably fir the purpose 
of prosecuting an Intrigue with one of the women. 
There was no evidence that he had been invited by 
her to go there The lower Court » convicted the ac 
cused under * 456. It was contended that as the pro 
secutioo had faded to prove that the entry waa made 
with intent to commit any offence the conviction waa 
Illegal. Held that under the circumstances of the 
Case the Court ought to presume tb&t the entry was 
effected with such intent as la provided for hy a. 441 
and that the counction should be upheld lx the 
iUTTEu or the miTioK or Kottisn Cbavdua 
C lUinADAETT KOOASH ClUXDBl CtlAKB AHASTT 

e Queen Eurazss LL R, 18 Calc. 657 

27 — Dunn g the pend 

ency of a civil suit certain portion e on behalf of the 
plaintiff went on to the premises belonging to the 
defendant for the purpose of making a survey and for 
getting materials for a hostile application against the 


CRDAlffAlj TRESPASS-.ee leh/de^ 
defendant They went (some of them armedl with 
cut tho permission of tho defendant and in his at 
sene# and when the defendant s servant objected 
to their action they persisted in their trespass and 
endeavoured to prevent opposition by making false 
statements as to the authority under which they were 
acting Held that their actions amounted to entm 
nal trespass Goiab Pa-suet r Boddast 

plR 18 Calc 716 

25 renal Code 

(A t HZiV of f 640) ts 41 1 4o6 and 507 — House 
breaking by night— Intent— Intrusion upon pn 
tacy — The accused in the middle of the night 
effictcd an entry into a room occupied by four 
women On on alarm being given and an attempt 
made to capture him he escaped He was charged 
with au offence under s 450 of the Penal Codi Tho 
defence set up was disbelieved by both the lower 
Courts hi. it her Court found specifically what was 
the intention with whi h the accused entered the 
room but it was suggested that it was probably for 
the purpose of prosecuting an intrigue with one of 
the women There was no evidence that he hid been 
invite 1 by her to go there The lower Courts convicted 
the accused under e 456 It ires contended that 
as the prosecution had failed to prove tha the entry 
was made with intent to commit any oth.nc the eon 
Viet on was zllrgal Held that tho fae*» proved 
were prd evidence of an m*eot and of an intrusion 
on priraey n ithin the meaning of *. 509 of the renal 
Code and that therefore the intent to commit an 
offence within the meaning of s 441 was made out 
Haltnakand San v Ohumamram J L S S3 
Calc 391 followed, PEBUAXCXBO Sjiaha r Tmv 
bjjive C itrsa 3.1TB, 22 Calc. 094 

29 Penal Code (Act XXiV of 

1800) 8 448 — Intent — Although a trespasser 
knows that his art if discovered will be likely to 
cause annoyance it docs not follow that he docs tho 
act with that intent Qubbs Esiteess r ICatapa 
tacei LL.r 19 Mod. 240 

30 Penal Code (Act XLV of 

1860) 8 451 — Houle trespass tcxlk tide t to commit 
adultery — Stidenee — To sustain a conviction under 
a 451 of tho Tenal Cods for the offence of house tree 
pass with intent to commit an cffence the prospcc 
tive effmee being adultery it is necessary to show 
that there has been no consent or connivance on th 
partof th# husband of the woman the Intent to com 
mil adultery with whom is charged against the ac 
cosed. Bbij Bast r Queen Ehpbe a 

(t 1*. IL, 19 AIL 74 

CROPS 

. Assessment of price of — 

See\ W P Beet Act i. 42 

[LlkB. 10 AIL CO 

Deposit of by order of Collector 

See BctOAt Tevavcr Acr ss G9 asp "0 
fl R.S. 22Cale„48a 
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CHOPS— co« < i n k f<? 

gathered 

See Madras Revenue Recovery Act 
s 11 ILH 17 Mad. 404 

Misappropriation of Suit for 

damages For — 

See Limitation Act art 36 

p.L R., 23 Calc , 877 

■■ Mortgage of— 

See Registration Act 1877 s. 17 

[L L. R. 10 All 20 
See Small Cause Court Mopussil— 

JURISDICTION— MOBTOAOE 

[I 1 E, 10 AIL, 20 

Right to— 

See Landlord and Tenant— R ioirr to 
Crops ILH.4 Calc 880 

[3 Agra 188 
I. L. R, 5 Calc 135 

Seizure of— 

See Small Cause Court, Mopussil— 
J ubisdiction— Damages 

[I L R. 24 Calc 183 
See Wrongful Distraint 10 W R. 70 
[3BL.R AC 281 
I.LB 4 Calc 800 
11.B 25 Calc. 285 

Standing— 

See Attachment — Subjects op Attach 
mend— Property and Interest in 
Property op various kinds 

pLE 11 Mad 103 
I L R 14 All 30 
See Limitation Act 1877 art 48 
(1871 art 48) 4W R. 78 

[8 Bom A C 114 
I L R 4 Calc., 865 

See Madras Hereditary Villaob 
Ofpices Act a 6 

[I L R 23 Mad. 492 
See Possession Order op Criminal 
Court as to— Cases which Maois 
tratr may decide as to Possession 
PL E. 16 All 394 
See Sale toe Arrears op Rent— IJn 

DER TENURES SALE OP 

PLB.4 Calc 814 
See Sale in Execution op Decree — 
Purchasers Rights op — Emblements 
[I L. R 2 Bom. 870 
LL E 13 Mad 15 
Set Small Cause Court Motussil — 
Jurisdiction— Crops 

PL.E. 14 All 30 
LL It 21 Gale 430 


CROPS— eoscZaJei 

See Small Cause Court Mopussil— 
Jurisdiction— Moveable Property 
[5B L B 194 
24¥ E, 394 
5 Bom A C 80 
See Stamp Act 1 5 79 sen. 1 art 5 

[I LE 13 Bom., 89 
■ Suit for value of— 


See Bengal Rent Aot 1869 s 93 

[I L E. 1 Calc 183 
See CrviL Procedure Code 1882 
a 244 — Questions in Execution op 
Dbcrbb I. Ii R , 4 Calc 825 
[ILB 22 Calc. 501 
See Limitation Act 1877 art 109 

[I L. R., 4 Calc. 825 
See Small Cause Court Mopussil— 
Jurisdiction— Contract 

[IRL.R.,8 N,13 

CROSS APPEAL. 

See Privy Council, Practice op— Cross 
Appeals 


Decree mado in— 

See Priyy Council Practice op— 
Special Leave to Appeal. 

[LL R 19 AIL 85 


See Privy Council, Practice op— 
Practice as to Objections 

[X L. IL, 23 Calc., 022 


CROSS- APPEALS. 


— separately heard 

See Res Judicata— Matters in Issue 

[LLB 12 AIL 678 


CROSS-CASES TRIED TOGETHER 


CROSS CLAIM. 

. in Bummary suit. 


See Compensation— Civil Cases 

[LLB. 18 Bom. 717 

under same decree 

See Set-opp— Cross Decrees 

[LLR SAIL 272 

t T. It. lfl AIL 395 


CROSS DECREE. 


See Execution op Decree — Execution 
ON OR AFTER AGREEMENTS OB COM 
promises 3 B Lit Ap- 82 

See Cases under Set-opp— Ceos 3 D* 
CRIES 
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CROSS EXAinKATIOIf 

S-e Ci E9 i-nder Witness— C rm. Cases 
— Examination or \\ itvesses — Cross 
E.T » linATIOT 

See Cases mrora Witness— Criminal 
Ca9E3 — Examination or iriTNESSES— 
Coo s Examination 

. — - - - Hi glit of and opportunity for— 

See Commission— Criminal Casks 

[X Xu IL, 10 Bom, 740 


- Applicability of Act to— 


See Limitation Act 1877 s ”6. 

[LL.B. 14 Bom. 213 

Prerogative right of— 

See Appeal to Privy Council— Cases 
IN WHICH APTZAL LIES OR NOT — 
Appealable Orders 

[LL.B 15 Bom, 155 
L XL, 18 X A, 6 


CROWN DEBTS 


Judgment-debt In name of 

Secretary of State for India m Council— 
Jmelcent Jet (11 <$• 12 Vte c, 21 J t $2 , — A 
judgment-debt due to the Secretary of State for 
India in Council arising out of transactions ut a 
public sale of opium held by the Secretary of State 
for India in Council is a debt m respect of Crown 
property and therefore a debt due to onr Sovereign 
lady tho Queen within the meaning of a. G2 of the 
Insolvent Act. In determining whether or no a debt 
falls under the denomination of a Crown debt the 
question is not in whose name the debt stands but 
whether the debt when recovered falls into the 
coffers of the State Principle in Secret try oj State 
for India in Conn % l v Bombay Landing and 
Shipping Company 5 Bom O C 23 followed 
Judah v Secretary op State tor India in 
Council I L B 13 Calc. 445 


CRUELTY 


See Criminal Poo BDUSt: Code* e 4SB 
P L. XL, 11 AIL 480 
See Divobcb Act b 14 
See Hindu Law— Contract — Husband 
and Wipe XL. XL 13 AIL 128 
See Hindu Law— Maintenance— R ioirr 
to Maintenance— W ipk 

{24 W XL 377 
LX XL, 19 Calc. 64 


See Maintenance Order op Criminal 
Co CRT AB TO XL. It, 11 AIL, 480 

See Eestitction op Conjugal Right* 

pi Moore sLA, 651 
8W R,P C,3 
X Xfc XL 1 Bom, 184 
L Xj. K, 6 Calc, 600 


CRUELTY TO ANIMALS 

See Prevention op Cruelty to Animat s 
Act ILR 24 Calc 831 

[1C W N G4a 

CULPABLE HOMICIDE 

See Charge to Jury— Summing up in 
Special Cases— Culpable Homicide 

[0 B L. XL Ap, 80 87 note 
0WB. Cr 72 
See Criminal Procedure Codes b 376 
(1872 s 288) ILK 1 Bom 639 
See IIurt— Grievous Hurt 

[I L E. 19 Calc 49 
See Cases under Murder 
See \ ebdict op J cry — General Case * 

[1W R, Cr 50 
21 W It. Cr 1 
XL B 20 Bom. 215 

— Conviction. Car on. charge of 

murder 

See ArrEAL in Criminal Cases— Acquit- 
tals Appeals prom 

PLH.2 Calc, 273 


L Provocation— Beating— Belt 

berat ion. — A person who beats another brutally and 
continuously to that death results »» guilty of mnr 
dcr or culpable homicide not amounting to murder 
according as there way or may not have been grave 
provocation. Queen e Tepra Fakeer 

[5 W B. Cr 78 

3 Penal Code s 300 

— Culpable homicide though committed uDder pro 
vocation will amount to murder unless it w proved 
not only that the act was dine under the influence 
of some feeling which took away from the person 
doing it all control over lug actions but that thrt 
feeling had an a leqnate cause Queen t HabiGiri 
[lBIj,ILA.Cr U 10 W B Cr, 20 

3 Orate and tedden 

proroeatton—ATurder —Culpable homicide not 
amounting to murder is when a man kQla another on 
being deprived of self control by reason of crave 
and sudden provocation But when the act is done 
after the first excitement had passed airay and there 
was time to cool it is murder Queen r Tasin 
Sheikh 


[4BL.IL A. Cr 6 12 W XL, Cr, 08 

4. Penal Code e 300 

—The provocation contemplated by a S00 of the 
Penal Code should be of a character to deprive the 
offender of lus self-control In determining whether 
it was so it is admissible to take into account the 
condition of mind m which tho offNideT w*s at tv, 
time of the provocation. Empress t Khogayi 

[LL.R.SlTsd 223 

t an— Penal Code e 300 ezeep / roablTa 
arm to plead the extenuating circumstance. tvurwUA 
for in . 300 Venal Code «cc P 1 the 
and H. effects must be sudden a. well as ^^„^ 
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CROPS— id?! 

gathered 

See VLsotM Eerzitrr Kecovebt Act 
a 11 X.L.E 17 Mad., 404 

- Misappropriation of Suit for 


damages for- 
ces laMmwoy Act am 35 

31,22 Calc, 877 


- Mortgage of— 


See EraistEATtov Act 1877 ® 7? 

(LI, B.,10 All. 20 
See Small Cause Cotrar, Hoyossn.— 
Jubisdictign— Mobtoag* 

tl L H , 10 All, 20 

— Bight to— 

See LAimroan ard Txnaht— R ranr to 
CrofS L L It, 4 Cftic , 800 

(S Agra 188 
I. X* It, 5 Cafe. 135 

— Seizure of— 

7« Smaxx Caps a Cora? Morrasn-— 
3 CEISDIWIOlf— DAUA 0*3 

tJ E.R. 24 Calc , 203 
See Wbonopub Duzftim 10 W B. 70 
[SB LR AC 281 
LU 4 Calc 890 
11 B ,26Calo, 285 

Standing— 

See ATrAcmiEHT— S ubjects op Attach 

.VENT — X'BOPEBTT AWE 1NTEBE3T IX 
YSOM BIT OP TAEIOT8 BINDS 

IUK.U Mad 103 
ILR I4AU 30 
See Limitation act IS" 1 ? apt 49 
flB7l AST 49) 4 "W It. 79 

[0 Bom A C 114 
I I» K 4 Calc„ 665 

See WADS A 5 HEBSOTTAEr VjXLAO* 
Omcu Act b 6 

Cl I* B 23 Mad. 492 
See Possession Ordes or Criminal 
C ottar as to— Cases ^votch Magus- 

TtLATR MAT DECIDE A8 TO POBSZS3IOff 

(L X, R, 15 All 394 
See Saxe tob Arshaks op Rent— Uv 
DEB TENCHES SAX* OP 

(113.4 Cflje 814 

See Saxe in Execution op Leches — 
PCBCOABEBS ItlOBTS Op— ElIXXElt£’»TS 
(I XuK 2Bc.ro, 670 
T.I* R , 13 Mad, 16 
Su Smaxl Cause Coubt Momssa— 
3 rxisDicnov — C bops 

[XIaB 14 All 20 
U.E 21 Ofllc^ 430 


CROPS— oonct tided 

See SstAts Cause Couet Motcsstv-* 
JpEisnicrros— M oveable Psomu 
(5B L T 194 
34W R 394 
5 Bom,, A C 00 
See Stamp Act l e 79 sea. 1 abt 5 

It I* B, 13 Bom., 89 

Butt for value of— 

See Bengal Rent Act 1869 3 98 

[Hi B. 1 Calc, 103 

See Cim PaocroPBE Code 1682 
a 244— Qpsstiqss w Execution ot 
Becbbb 1131,4 Calc 626 
(X L P 22 Calc 601 
See Limitation Act 1877 akt 109 

Cl Ia R 4 Calc. 635 
See Skazx Catos Court Momm— 
JURISDICTION— CONTBA'7 „ 

tlB.I«.B,e If 13 

CROSS APPEAL* 

See P KITE Comcn TeictxcZ Ctf— C noss 
Appeals 

Decree made in- 

See Pairc CocnrctE Practice op— 

Special Leave to Arreix. 

(Lie R 19 All 05 

X, B, S3 X A. 167 

- If ecs salty of— 


8ee Pam Council Practice op— 
Practice AS TO Objections 

fLX*B, S3 Cate, 923 

CROSS- APPEALS. 

— separately heard 

See Res Judicata— Matters in Issue 

[LI,B,12AH 578 

CROSS-CASES TRIED TOGETHER 
Bee Criminal pBocvBDntaa 

p I* K. SO Calc 637 

CROSS CLAIM. 

— in BumiUftTp amt. 

See Compensation— C mt Cases - _ 

[LLR 19 Rom 717 


- under aame decree 


See Ser>OK ^ WS [1 l”e! 6 Alt 272 
lit E 16 Alt 395 

CROSS-DECREE. 

Sn Execution ot Becbee— ETeCTTO'* 

ON OB AFTER AaaEEJfTVTB 08 CON 
PB0NT3E3 SRI* B, Ap 63 

.5V* CA8X9 m» S8T4JIP— Ceos* PE 
CUES 
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DIGEST OF CASES 


( 2034 ) 


CULPABLE nOMlCrDE-tor!. B «^ 
bouse breaking and theft sevrtbed the tents of certain 
gipsies far the* Wen property but discovered nothing 
After he had completed the search the gipsies gain 
him * certain sum of money which he accepted but 
at the same time not deeming it sufficient he demanded 
a further nm from them They refused to pise any 
thing more cn the ground that they were ptx rand had 
no more to give Thereupon he unlawfully ordered 
one of them to be bound and taken away On hi* 
subordinates proceeding to execute such order alt the 
gipsies m the camp men we men and children turned 
cut acme four or Eve of the men being armed with 
sticks and stone* and advanced in a threatening 
manner towards the place where such gipsy was being 
bound and the head constable was stand mg Before 
any actual violence was used by the crowd of ad vane 
mg gipsies the head constable fired with a gun at such 
crowd when it was about five pads from him and 
killed one of the gipsies and having done »o ran 
away Any apprehension that death or grievous hurt 
would be the consequence of the acts of *uch crowd 
wonld have ceased had he released the gipsy he had 
unlawfully arrested and withdrawn himself and hi* 
fubordinates or had he effected his escape Held that 
ouch head constable had net aright of private defence 
against the art* of such gipsies ns those act* did not 
reasonably cause the apprehension that death or 
gnevens hurt would be their consequence and such 
head constable was guilty of culpable homicide 
•mounting to murder Euxnts or Urdu, t ABnun 
Bamm ILK 3 Ail. 263 

17 Killing outlaw while endea- 

vouring to escape — .penal Code $ 300 ex cep 3 
—The prisoners fearful of being punished If they 
allowed him to escape and thinking that they were 
acting lawfully in furtherance of a plan arranged for 
them by » police constable and the lumherdar of a 
village for the capture of an outlaw for whose arrest 
a reward had been offered and m pursuance thereof 
killed him while endeavouring to escape Held that 
the offence committed came under the third exception 
in s. 300 of the Penal Code and was culpable homicide 
not amiunting to murder QuFEjr r AiTAH 

[6 If W.ISO 

18 — Unpremeditated assault — 

Penal Code i 300 txcep 4— An unpremeditated 
assault ending m »n affray in which death u caused 
committed in the heat of passion upon a sadden 
quarrel comes within creep. 4 of a 300 of the 
reUsl Cede It is immaterial which party effered 
the provocation or committed the first assault QerM 
« Zaun Rax 1 W It Cr 33 

19 . Inflicting injury not eufE 

«ent to cause death— !»«■» of \ntenUcn to 
caate death— Ftnal Cede u 2S3 300— Wh«e tha 
prisoner knocked his wife down put one knee on her 
chest and struck her two or three violent blows tn 
ib face with the closed fist producing extravasation 
cf blood cn the bnun and she died In Ccoscqacnee 
either on the spot tr very shortly afterwards,— Held 
that there being no intention to cause death and th* 
bodily injury not being sufficient in the ordinary 


CULP ABLE HOMICIDE— conftjiuetf 
course of nature to cause death the offence commit 
ted by the prisoner was not murder but culpable 
homicide not amounting to murder Feo e Qoyinda 
[ILK lEora. 343 

20 Grievous hurt — Slow tone 

i»y injury not intended — An accused struck a woman 
carrying an infant in her arms violently over head 
and shoulders One of the blows fell on the child a 
head causing death Held that the accus dwas not 
guilty of culpable homicide not amounting to murder 
but had committed hurt on the infant under circum 
stances of sufficient aggravation to bring the offence 
within the definition of grievous hurt Eufeess * 
Sadie Roe 

[LL.R, 3 Calc 023 2 C L. H„ 304 

Heath from \ 


® / . - Heath from no 

lent flffnek — Where death has resulted from a vlo 
lent attack, tho Magistrate is bound to commit to the 
Court of Session on a charge of culpable homicide 
not amounting to murder Conviction of gnevous 
hurt in such a case is contrary to law Ik the mat 
o? Oom Nath Shaha 1 C L R. 141 

-Consenting to act likely to 


"2 uonsenung to act 1 

cause d*atb— Harder— Fenal Code , vl/v 
txeep 5 — Ercep 6 to i 300 refers to cases 
where a man consents to submit to the doing of somo 
particular act either knowing that it will certainly 
cause death or that death will he the likely result , 
hut it does not refer to the running of a risk of death 
from something which a man intends to avert if he 
possibly can do so even by causing the death of the 
P”“ bom Ito 4ui s n „ 
t" Bjonoa™. i?-E»cei> 6 i, , SCO ii ml 
applicable to the cnee of a premeditated felt but 
points to a different character such as «uttee Eu 
peebs r Eosnimiv 

[LI*. It 8 Cole 31 4 C L.R, 285 
£3 Riot — Unlawful atfemhlv—. 

tK0 ^tendine, Jcctiont e a< * ar ^ ed 
«’*“• <! ea ' il y' na P°''>-P'*al Code fMt rnj of 
!L S00 i tX '& e “: Wbm d »fh results m { 
fight between two bodies of men deliberately IS htm£ 
*.B» »ter proportion of the men 
afn *e “ E amed with deadly weapons „d j| 
being further apparent from the evidence that tH 
man slain was an adult and that no unfair 

™ U r k | ,b ' “* ’ 3 ' a" “» ig 

« £ M tbo oSoico committed la colpatl. 

“ ™ ”» to ”“ a ' r 5 “ sa '“ aft 

p. L. H. 0 Calc. 154 8CIR Ijjq 

. m el 5 J49 ond SOpIlfe! 

to commit— 11 cting anted mth d,adi ¥ 
Fre-arranged /y*f— In k cane , n SjA fr 
found that all the accused were goiltr iL*** 
armed with deadly weapons that the c/b‘ w,.^ e 
meditated and pre arranged a rer-ular frt 

or trial cf itrength between the twif **tt|e 
rerued la the net and that one J 
the eourw of the rvt ana tn t>re«mit.* CCa ** d 
common objwt ot the assembly killJ^I^, cf ‘be 
to kill a man under such circumstances 
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TOGFST 01 CHSFS 
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CVLVXBUE HOMICIDE— cojifmyrd 
nmoiro'ed to an attempt to murder the questton 
arose whether that act could be cud to bear a loss 
grave diameter by reason of creep 5 to e 300 
of the Indian Penal Code Per Curiam —Meld that 
upon snob finding the case did not fall ■within the 
exception Per l Wot J (Pet ns sum CJ aad 
Macphtbson J concurring)— The 6th exception 
to « 300 should receive a strict and sot * liberal 
construction i and in applying the exception it should 
he considered with reference to the act consented to 
©r anthemed and next with reference to the person 
or persons authorized and as to each of those some 
degree of particularity at least should appear upon 
the facia proved before the exception can he said 
to apply SAamjfcere Skn v Empress I L R 6 
Calc 154 a'.td Queen v AT«Jt»er Ma ter unreported, 
dissented from so far as they decide that from such 
a finding as the above consent to take the risk of 
death V* inferred Per O ku’EAi-Y J —Before 
excep 5 can be applied it must bo found that 
th< person killed with a full knowledge of the facts 
determined to Buffer death ©r take the nek of death | 
and that this determination continued up to and 
existed a f the moment of his death Queen v 
ITwfrier Mather ©©reported observed on Per 
Ghose J~ I,o general rule of law can be laid down 
in determining in cases of this description whether 
the person killed or wounded suffered diath or took 
the risk of death with bts own consent it being a 
question of fact and not of law to bo decided upon 
the circumstances of each case as it arises. Sham 
sftere Mon v impress / IE. 6 Cafe. JS4 and 
Queen v Ratter Mather unreported observed on 
ami the propositions of law laid down therein cm* i 
curred with. Qctbb\ Emtkess « 'N at amchdin 

Cl. Xi K., 18 Calc. 484 


26 


- Subjecting person of full 


3 to emasculation. — 11 hen a man of full age 
y.e abeve 18 years) submits himself to cmatcula 
turn performed neither by a skilful hand nor m the 
least dangerous way and dies from the injury the 
perse n» concerned in the act are guilty of culpable 
iiomindo not amounting to murder QrnEV r 
Uabooecs Hijuah 5 W Ik, Cr„ 7 


20 — — Knowledge of likelihood to 

cause death — Trc-meditation —11 hero a person 
Snatches up a Ins; 0 f heavv wood snd strikes another 
with it on a vital part with so much force and vm 
dietivcness as to cause that other person s death 
almost on the spot the act must ho held to have been 
lone with the knowledge that it was likely to cause 
cut© but if done without pre. meditation in the 
J ' a, ? Ion m * sodden quarrel the offence com 
muted » culpable homicide not amounting to murder 
Qceev c K«oo Gnose 7WB. Cr 108 

"T"„ V , Taking persons 

o Itf 6onf~Ae/ pence— Penal Code t 239 — 
vrnain persons whom the accused a ferryman was 
5"thf w?" v Arowl, * a by the sinking 

oU T h ? ”■ »» «u »« «>th )»1« a ,t 

ZZZZZ h “ J ■““•a- JT.M ttot lb. 

t ' '*■ wn.ictM ol capable Wind. 

”" t *” m * U “S “ »U«I it Mi b. .Wo 


CUItPAIlIiII HOMICIDE — ce*fin*tti 
that he acted with the knowledge that he was likely 
by taking them m the boat to cans death within tka 
terms of a 2^3 of the Penal Code Qpebv y 
M40EVX8 Pebaba II W E Cr„3 

28 —— The knowledge 

that aa act is likely to cause death docs not c,n 
stitute culpable liomicid amounting to murder It 
must be shown tl a f the act ©as committed with the 
knowledge that it must m all probability cause dea'h 
QcBEVt Girbiubee Siv<3 dNW.se 

20 Act likely to cause death— 

Tenal Cade tt 304 and 304 (a) — -ijiauff on thief 
—The prisoners assaulted a thief *o gei erely that ho 
died One hundred and forty one marks of separate 
blows were found on the body of the deceased and 
several of hu ribs were broken. Held that s 304 (o) 
of the Penal Code was not applicable to the or 
cum stances of the case end that taking the offence 
oat of the category of murder it must still come 
under s 301 Quebw *■ JlAV 6 H W S3S 
30 Causing dea'h 

by branding a thief— Dan gerots act —Causing 
death by branding a thief without the knowledge 
that the art wa* so imminently dangerous that it 
would in all probability cause death or *uch bodily 
injury as was likely to cause death is punishable 
under s. 304 of the Penal Code as culpable homicide 
not amounting to murder Gpeek « K nr. BUS 
Misses 7 W It, Cr 64 

3L Penal Cade 

* 304 (a)— Administering mtk to child in suck 
quantity a* to kill it — Rash and negligent act — 
Knowledge af consequences — Where there ©as 
medical evidence to show that milk bad been aan« 
catered to » child in such quantities as to kill it 
bat there was no evidence to show that the milk 
was administered by the orders of the mother or that 
she knew the quantity that was being administered — 
Held that there was not sufficient evidence to 
bring her within s 304 (o) of the P eoal Code The 
, Sessions Judge found that the mother could not hare 
i been iterant of the fact that her child was Vicing 
overfed or of the probable consequences of such 
over-feeding j such f cdmgwas inconsistent with the 
terms of < JOt (<t) which provides for the causing 
of d-ath by anv rash rr negligent act not amounting 
to murder What a man does with the knowledge 
that the consequences will bv likely to cause death 
cannot he reduc'd to a simply rash «pd 
act Qtrrxs c Peiikoes B N w Jo 

32 — Intention to came 

iniury likely to result »» death — Causing death V 
rash act — Culp tile rashness — Cutpable negligence 
— Prisoner killed his mother by beating and kicking 
her The Sessions Judge found that the death re- 
sulted from brutal beating and kicking but acquitted 
of culpable homicide because the violence was »« 
surh as the pnw uer mmt have known to be bkeiv to 
came death. Jtud that this vai no ground for af 
quitting of culpable hrmlcnlo not amounting to 
murd rt the question for the Judge w whether 
the art was done with the rntenti in of causing bouuy 
injury win k was likely to cause dcnib. The s e*»** n * 
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CULPABLE HOMICIDE-cmOr*** 

Jn Ige c"u noted the prisoner on the charge of cans 
lug death by a push act fif'd that the section was 
wbrlly inapplicable Culpable rashness and 
eulpa v le negligence distinguished- Quers t 
Amutmi haoisarsiUJfas/ 7 Mad- 119 


33 


- Ptnal 


Code 


and 323 — Voluntarily causing hurt- 

Spleen disease — Where a person hurt another who 
was suffering from spleen disease intentionally but 
without the intention of causing death or causing 
such bodily Injury as was likely to cause death or 
the knowledge that he was likely by bis act to cause 
death and by his act caused the death of such other 
person — Held that he was not guilty of culpable 
hoznrcide and properly connoted under a 323 of the 
Penal Code of voluntarily causing hurt Enrnrsa 
or fypia r Fox LL B. 3 AIL, 623 

l ■ - P m a! Code ei 301 

325 — p oluntarily canting hart — Causing dea t 
bv negligence — Spleen disease —B voluntarily caused 
fcmt to Jf who va» suffering from spleen disease 
knowing lumaelf to be likely to cause gncvouB hurt 
but without the Indention of causing death or cant 
ing such bodily injury as was likely to cause death 
or the knowledge that he was likely by his act to 
tanse death, and caused gnevoua hurt to N from 
which N died He’d that B onght not to be con 
victed under s 301 (a) of tho Penal Code of rauiing 
death by negligence but under e 325 of that Code of 
voluntarily causing grievous hurt Emtbess v 
O Bmxn L L E- 3 AU. 700 


35 Penal Code 

ss 304 (o) 333— Causing death hy a rath or negl t 
gent act— f oluntauly causing hurt —A person with 
out the intention to cause death or to cause eueh bodily 
injury as wag likely to causo death or the know 
ledge that he was likely by Ins act to cause death or the 
intention to came grievous hurt or tho knowledge 
that he was likely by his act to canso grievous hurt 
but with the Intention of causing hurt caused the 
death of ancther person by throwing a piece of 
a bnrk at him which struck him in tho region of the 
sp'cm and ruptured it the spleen being diseased. 
Held that the « Hence committed was not the offence 
of causing d’ath by a rash or negligent act but the 
offcnco of voluntarily causing hurt Esrrntss or 
IsriA r RiHrnnt Sinon 1. 31 B. 3 AIL 697 


SO — — - . - Penal Code 

ss 290 300 302 301(a) 325 — Canting death hy 
rash or negl tgenl act — 0 netemshurt — TV here a per 
eon struck anothcra blow which caused death without 
any intention of causing death or of causing such 
bodily -Injury as was likely to cause death or the 
knowledge that ho was likely hy such act to cause 
death but with the intention of causing grievous 
hurt — He’d that the cffcnco of wl ich such person 
ws* guilty was n t the effen a of causing death by a 
rash act but the offence of voluntarily causing gnev 
ous hurt Qoteav 2i damarti AayatAviVaanm 7 
Had 110 Queen v remloer S V IT SS Quern 
v Ban J \ jr 235 Prepress v K t* aid t Bunded 

1 Z ft 4 tale "Cl Empress v Pot I Z ft 

2 Alt 622 and Empress v 0 Bnen, I Z J2 2 


CULPABLE HOMICIDE — continue!? 

All 768 f llowcd Ihc offences of murder enl 
psble homicide not amounting to murder and causing 
death by a rash or negligent act distinguished Em 
UBE8S or Indu c Inn B eo ILR 3 AIL 778 


37 — • ' • - — - Penal Code 

e 304(a) — Doing act t i th rashness and negligence 
— Where an accused was charged with culpable homi 
tide and tho evidence showed that the deceased had 
an enlarged spleen and that Us death was caused 
by rupture of the sjlcen cccasioned by Hows inflicted 
by the accuied on the body of the dee a* d — Held 
that it was not sufficient in order to find the accused 
guilty of a rash act under s 304 (a) of the Penal Code 
tnat the jury should be satisfied only of the preva 
leoee of the disease cf enlargement of the spleen 
itt the district and infer therefrom criminal mimes a 
m beatin„ the deceased j but that they should also be 
satisfied that the accused was aware of the prevalence 
of such disease in the district and also aware of the 
risk to life involved m striking a p ram offli ted 
with that disease EttPBKaa o SiPiTimti. 

[I L.U, 4 Calc 815 


S8 — • Penal Code 

s 304(a)— renal Code te 336 3 37 and 333— Pash 
nett — Negligence — S 304 (<i) of the Penal Code 
does not apply to a case to which there has b eu the 
voluntary commission of an offence against the person 
If a man intentionally commit* such an offence and 
consequences beyond his immediate purpose malt it 
is for the Court to determine how far he can be held 
to have the knowledge that he was likely by such act 
to cause the actual result and if such knowledge can 
be imputed the result is not to be attributed to mere 
rashness j if it cannot be imputed still the wilful 
offence does not take the character of rashness be 
cause Its cons quencea have been unfortunate Acts, 
probably or possibly involving danger to others but 
which in themselves are not offences may be offences 
under s. 33(5 337 338, or 301(a) if done without doe 
care to guard against the dangerous cousequcnce* 
Acts which are offences m themselves must be judged 
with regard to the knowledge or means of knowled t o 
of the offender and placed in their appropriate place 
In the clam of off cures of the same character Eli 
rsEss r Krransr Mrants; 

[LXl.IL 4 Calc 764 


™ ■ - - ■ ■■ . Culpalle homicide 

not aniunttn-j to murder— Penal Code (Act XL V 
of I860) t 801 — Act done wit A the knowledge that 
death would he a prolalle retml* —When the 
prisoner by gripping and faceting the testicle* of 
deceased reduced them to a pulpy condition thereby 
causing au injury which rewited in death due to tlio 
shock so inflicted on the nervous system —Bell p fr 
Dar ns J thst the death was an unf invent r'snlt 
for which prisoner coald not beheld lable and tbat 
*b* ought to be convicted under s 323 Penal Code 
Held per StUBASLUOk Arris and Btsso 3 JJ 
that d'atb Was a probable consequence of tbs 
prisoner’s art and that she was guilty under*. 3<w 
Fens! Code of culpable homicide not amounting to 
pander Qcrjv Em per * r Katmxi 

(L I*. IL, 19 Mad., 356 
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CUSTOM — continued 

16 Custom as to 

transferability of tenures — In an enquiry zs to 
whether tenures of a certain class arc transferable 
acc irding to local custom it is sufficient if there is 
credible evidence of the existence and antiquity of 
tbe custom and none to the contrary there is no 
necessity for the witnesses to fix any particular time 
from which such tenures became transferable Jor 
hJSHEN IfoOXBBJW t DOOBOA ?<ARAJY JSAO 

[UWB 349 

17 Pre emption — Pro- 

ceedings »» former suits — The proceedings in two 
firmer suits where under similar circumstances 
though the exercise of the Tight was disputed on other 
gr unds the right of pre emption was admitted to 
exist may be received in evidence m anpport of the 
custom Madrcb Cnrront Nath Biswas r Touek 
B ewAH 7W R, 220 

18 — ■ — i Haqq i ehdha 

fi* — Private tale — Sale is execution of decree — 
Froof of a custom whereby the rammdar erf a village 
is entitled to one fourth of the purchase money u hen 
a house w the \ illage is sold privately is not proof of 
a similar custom in respect of sales in execution of 
decrees Eaiiak Das t Bhaojbathi 

[LXi K , 0 AH , 47 

19 * Light to timber 

tea s bed ashore— Wreck — Lords of manor — IFlero j 
u plaintiff sued for damages for value of timber cor 
ned away by Government after being trashed on to 
his estate and to have his right declared as against 
Government to all timber that id the future may be 
washed on to his estate Held that it was not ncces 
eary for plaintiff to produce documentary evidence in 
support of the right or some decree or decision of 
competent authority establishing the custom Dords 
of manors are allowed to establish rights to wrecks 
etc by long continued and advene assertion of and 
enjoyment under such claim and the plaintiff was 
entitled to have the question tried by the evidence he 
had adduced CmrsTtm Laix Sisait c OorESv 
atnvx 9"W R 97 

20 - Oiserraftons on 

ths use of boohs of history to prove local custom — 
Observations on the use of bools of history to prove 
local custom and cm the position as heads of their 
caste by custom of tbe representative# of the ancient 
sovereigns of tbe West Coast 'VaaTiAHka c Naj>v 
ccbahas X,Ii B 12 Mad. 406 


“2- Local custom— 

Lorn Ley IV of 1827 t 26 —By * 26 regulation 
IF °f 1837 (Bombay) the usage of the district in 
which a suit may arise takes precedence over the law 
of the defendant in the determination of civil amts 
By local custom m the Broach district wuqf land left 
a» a religious endowment may bo mortgaged although 
•ueh practice i* contrary to Mahomedsn law Abas 
aw Zxvrn Asiabci r Ohciam 3IraAarjx*i> 

[1 Bom 30 


— Proof of axis 

1 ”/ custom — Information deneed from As 
ceased per on,— J. r denceAcf , 32 sub s (5) 
" *■' atu * b " 'A witness may state hi* opinion as to 


CUSTOM — eonfifitrerf * 

tie existence of a family custom (in tlus esse pn 
snogemture) and give as the grounds thereof inform 
atlon derived from deceased persons But it most be 
independent opinion based on hearsay and net cn 
mere repetition of hearsay See Ei ideuco Act 1B72 
a 32 sub s (5) as 49 and GO Its weight depends on 
the character of tho witness and of the deceased per 
sons GAKtratratnriXA Paessad SrsMir r Safari v 
UHfTAjA rAKSHAB Srvan I*. PL, 37 £ A., 238 

23 Custom of inhen 

tance to bhagdar t tenures i» the Broach district — 
The custom in tho Broach district of male first 
cousins succeeding to property held on the bhngdan 
tenure >n preference to daughters or sisters upheld 
in a case in which the bhagdar* were Hah jraedan* 

Dai Khzpu r Dasv Lau> 6 Boro. A, C , 123 


24 , , , . , .... Bhagdon tenures 

t» Broach— Inheritance — Special custom — Prior 
sfv of nearest male relaltee ta Jaoylfcr <rr eerier — 
Tho plaintiff ns beur of her father (a deceased Hindu 
bhagdar) sued the sons of sisters of her father's 
paternal uncle for possession of certain bhsgdan lands 
situate in a village in the Broach collectorate The 
defendants pleaded that they were entitled to the pro 
perty under a special custom regulating the auccce 
siou to bhsedan lands m the collectorate of Broach 
Under which custom on tba death of a bhagdar 
tehether Hindu or Maliomcdan without male issue 
his nearest male relations (after tho death cj. 
Ividow) whether sprung through male or femalif 
tires of the deceased bhagdar succeed to his f~* 
San land* to tbe exclusion of his daughter or < 

■Held that the custom alleged was sufficiently L 
Hnd that the defendants were entitled to V 
bessesston of the bhagdar land* in question.! 

Curiam —The custom alleged being if not uni 
it hast general in the Broach colleetorot it •* 

>n the ease of any particular village at or i 
Evidence being given of its continuance So 70— 

W adjacent villages, if not in the parti m 
Hself (though it would always be more 
this could be done) ba held still to suruvcX, 

And until tbe opposite jvirty proved the adopts 
*ome other custom or of tho ordinary roles of mil 
Ante In the particular village or failing such pi\ 
the general prevalence of such rule* or such opp si. 
Custom In other similar adjacent villages 
Whether males sprang of male relatives of a deccns-ft 
bhagdar hare priority over malts sprung of fcmnifi 
relatives of the same Quart — 'Whether a daughte* 
or sister of a deceased bha-dar i* wholly excluded, by 
the custom from tho line of inheritance or would 
on failure of male relations succeed to the bbagdan 
hinds Paasmtav Databxh r Bit BfiVA 

HLH8 Bom. 482 


26 ■■■ Wajtb u! #r — 

Lctdrn.ce of tillage custom — A wajib « I nr* >s rot 
* mere contract it )» a rrconl of rights made by a 
Pliblic see »at and there l re without attntctwR or 
esiroition by the proprietors of the mourah it is cn 
title! ti wfi lit as evidence of village cuvUiu Pa 
BbcDrrr fnitAxi 2 37 W 30& 
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CUSTOM— co 




26 


Cm Lem of— 

ulurt —Held that the tncntl n of therm 
In a »ajib-ul iniis I *»JirJo*5re jwnf cf the cus- 
tom cr n«s~c wlieb gives the right to levy the cm 
•Crab*' per*®* imt parties to It IU« tnrui r 
Zinoos Ul Kjus 1 AgTft 134 135 

27 — - — — The wajib-ul nr* 

binds co-partenm who k»W verified and attcited It, 
and 5 s ►> farCTidruc* cf custom bet wrea cr parcener* 
Vet is not a conrluiite nUcace cf custom between 
CO- parcener* and their tenants who were tiu jwrtlca to 
it Frenoor Manoitj!nTAij.Af5rDooi4n 

£2 Agra 217 

28 record of ceil 

If teltttmr*( ofeer — The fact (tat a cm leviable 
in acrrT‘l»nce with village custom ha* been recorded 
Vy a arttl rornt e'ficrr is important etnJeare cf the 
eastern, hot it l eoaelwive prur f of it Held on the 
evidence In this case that the village custom set up 
was net established. Lata t Him Freon 

fLXalL 2 All, 40 


20 • 


Alatortal duet 


and r##*r* — The plaintiff# lamladar* sued fra 
declaration of t heir ancient rights as against all the 
troanUof a certain village to appropriate all tree* of 
*pontanr< ns growth and the /mils of other trees 
planted by li* tenant# | also to reed re as manorial 
■.tribute a certain number of ploughs annually and n 
lii^snuffcnng efrappy seed and ether farm produce 
s a mite occasion of the mmsfC of persons cf the 
InbeA caste cf tenant# with a farther neht to lery 
wonlaam propcrtum of the prodaco of the augur 
varon ftnufartorua and fields In the Tillage The 
ilano Courts lasing decreed the salt on ra-meand 
llMl 0 parol evidence a# to tho existence of the said 
Is — lltld (a) that where n custom regarding 
_ l ccsart is alleged tl < exlstrnce of the custom 
. v f ~ ^ each cm should be tned as a separate 
, n j that paw 1 evidence as to the existence of »orh 
op a «•’», qJJ he tested by ascertaining the grounds 
Itnrn’s opinion ?r) that the best proof of 
tin ulr»* g J 0 ,t ancft la „ Inch It hat been acted on and 
“’-’“'"critary evilrocc that it haa been enforced (4) 
custom to be good mast be definite Lieu 
\!£ ItAJ is AiBil Kniir 1.1m It 1 AIL, 440 
*30 ■ 


• Pre tmplton — 
tyhyih of mti — Onus profanrft — A wayib ul uri 
lyeporcd and attested accord ingto law , Uprtnd facie 
evidence of the existence of any eastern of pre 
imptlori which It record# such evidence being open 
to be rebutted by any cne disputing such cust< w 
I SB! Swan r OarOA LL.Il 2 AU., 878 
But such a cu item is net citablishedby one Instance 
Tori Baai r Moha* Lai 2 Agra, 120 

31 - 


Tre eruption— 

Wafd-ul vei —An unsigned wajib ul uri is not 
banding on the co sharers, and cannot originate a 
right of pro eruption if no prior usage fluted To 
1 prove usage it is not necessary that docamentary 
evidence should be adduced JorsisnoEB Singh e 
TJUKOOS pans 3 A&r&, 75 


CUSTOM— rca/isued 

32 — — — JVe empiton— 

Wetf l ul s r —Held tint decisional instances In 
which • claim to preemption on the ground of am 
na-c may have been admitted cr for special reason 
the vendors submitted to the claim uro not sufficient 
to prove the custom of pre-emption in » nahuilah 
but repeated Instances of the assertion of pre emp- 
tion as a right and of its recognition or enforcement 
ran gin over a long pemd of time and in various 
plarei should be shown ‘■HJ’o Curs'? Kaspoo r 
Ooosrs Bpsvw-ab 3 Agra 138 

33 — — - - - ■ ■■“■■■■■ Suit for pre 

rmpttou — T rule nee — Decreet enforcing right — In 
a suit foe pre-emption based on custom evidenco of 
decrees passed In favour of such a custom in suits 
In which it was alleged and denied i# admissible 
evidence to prove it# existence The most satisfac 
tory evidence of an enforcement of a custom u a 
final decree based on the custom Chtjju Lai v 
Faith Lai I L Jl C Calc 171 distinguished 
A "oodoltoollah \ Jfdhiaee JUohun Shaha S JP«r 
Ct c find Cr Tff ZOO Sheo Churn Landao T 
Gotedur Bumicar 3 Agra 133 tai Laehman Bai 
v AklarKhan 1 L R 1 All 410 referred to. 
Otbpatax Max . Jnajfnr Mat 

(LI..E. 10 AIL 665 

34* - • - ■ - Suit If land 

holder for declaration of nght to tale land from 
occupancy tenant for cutt\xaUon of indigo— 
Tf oj li ul uri Construction of — Ihc lanundara of 
as village sued an occupancy tenant for a declaration 
of their right to maintain a custom which was tbua 
recorded in the wapb-ul urn— When necessary 
ono or two bigbas out of tho tenants lands arc taken 
with their consent (ha khnibi) for sowing indigo * 
Upon tho basis of this entry they claimed to be 
entitled to take a port! in of the occupancy holding 
at a certain period of the year for the purposo of 
cultivating indigo JOWd hy the Full Bench tliat the 
word f Vhnshi used in tho wajib nl nrz indicated 
that the land wai only to be taken mth tho occn 
pancy tenant a consent and tho document -created 
no Tight of the nature alleged namely to tale the 
land despite tha tenant bHioBABAS r BhAibo 
Pbas.it> Ihlt 7 AIL $80 

— • Pre-emption — 


35 _ 

Wojtb uLurx—Lridence of contract and cm tom— 
Act XIX 0/1873 e 91~Beag Keg FTT of 18S3 
e 9 cl Ci) -The wspt.nl u« of a tillage i. i doeu 
ment of u public character prepared with all publi 
city and most be considered upneid fame evidence 
of the Mirtfnee of any custom which it records Its 
record of the existence of a custom of pre-emption Is 
sufficiently strong evidence to cast on those denying 
tho custom tho burden of proof / and in the time 
manner when it records a contract of pre eruption 
between the shareholders there is a presumption that 
it is binding on the shareholders Looking to the 
public character of the document and the way it u 
prepared and that aJUharchoMcr# whet her signing it 
or not mast be presumed to have assented to its 
term* the inferences to be deduced from it cannot be 
disregarded except when they are rebutted by evidence 
cf an opposite character A *nSt to enforce the right 
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CUSTOM— continued 

18 — — — C«*fo>» ttf to 

iransfera6ihty of /enures — Jo an enquiry as to 
whether tenures c£ a certain class «w transferable 
according to local custom it is sufficient if there u 
credible e v idence of the existence and antiquity of 
the custom and acne to the contrary there is no 
ncr.e sity for the witnesses to fix any j articular time 
from winch euch tenures became tmwfcrahle «J or 
EisnEx SIooKEtUEE r Dooroa Aaraiv NaO 

[11 “W It 840 

X 7 - -■■ ■ . eitipftou— Pro* 

ceedings in former suits — The proceedings in two 
former suits where under similar circumstances 
though the exercuc of the right was disputed on other 
grounds the right of pre emption was admitted to 
cxie f may be received in evidence in support of the 
custom JlADRCB CHtVDEK I?ATH BlSWAS r Toils* 

Bbwah 7WB, SlO 

18 ~~ - — — • Hajq i chaha 

tttw — Private sale — Sale in execution of decree — 
Proof of a custom whereby the lamindar of a village 
la entitled to oue-fourth of the purchase money when 
a house in the village is sold privately is not proof of 
a similar custom In respect of sales in execution of 
decrees Kaxum Xu 3 r BnAoituitm 

[tt R 6 All, 47 ] 

19 Bight to tifuier 

icnaAed niAore— fTiree V— Zorrfj of manor — Where 
r p Utatiff sued tar damages for value of timber ear 
tied ax ay by Government after being washed on to 
his estate and to have hi* right declared as against 
Government to all timber that In the future may be 
washed on to tna estate Held that it was not ucccs 
fiary for plaintiff to prodaco docamentary evidence in 
support of the right or some decree or decision of 
competent authority establishing the custom Lord* 
of manors are albwed to establish rights to wrecks 
etc by long continued and adverse assertion of and 
enjoytu-ui under such claim and the plamhff was 
entitled to have the question tried by the evidence ho 
had adduced Ckctioe. Laul Sixarr c Govern 


msvx 0 W K„ 07 

SO — Observations on 


tbr use af books of history to prate local custom ■— | 
Observations on the use of hooks of history to prove I 
local custom and on the position a* heads of then j 
caste by custom of the representatives of the ancient 
sovereign* at tie West Ceast 1 ax-UEHA « MiStr 
atnuiiMi 1 . 1 . E 12 Mad. 405 

“b. . — . — ..... Bocal custom— 

Bom key XT of J827 * £6 —By s 2 d regulation 
JV of 183 ? (Bombay) the usage of the district xa 
which a suit may arise takes precedence over tbe law 
rf the defendant in the determination of civil suit* 

By local custom j n the Jlrnach distnrt vmijf Undlcft 
*s * religions endowment may be mortgaged although 
such practice is contrary tr> Makmacdsn law Abas 
An desvit Anapcr r Oupulw JdurcxwsrAD 

{1 Som 3B 

23 — — Troof of ex * 

trace *f c«»fo a — deformation dented from dt 
erased ptrsoes-hc deuce dot JS~2 , 33 sub t (6) 

*s is and vO —A witness may state hi* rpmuu a« to 


CUSTO 

the existence of a family custom (m this case pri- 
mogeniture) and gu<? as the grounds thereof inform 
atlon dmved from deceased persons But it must be 
independent opinion based on hearsay and net on 
asera repetition of hearsay See 3- ndcnco Act 1872 
8 32 sub s (5) ss 49 and GO Its w light depends oa 
the character of the witness and of the deceased per 
sons GiBVTivptrfciJi Passhah Srnon r Sapara’i 
xotwaja Bab wad Snon X*. K. 27 1. A , 238 


23 Custom of taken 

t once to bhagdar* tenures tn tie Broach district — 
Tbo custom in tbe Broach district of male that 
cousins succeeding to property held on the bha gibm 
tenure in preference to daughters or sisters nplnld 
m a case m which the bjisgdirs were JtahmieAinv 
Bax kn»u * Dasc Lott fi Bom A. C , J23 


24 • 


- Bhagdan (enures 


Breach— Inheritance— Special custom- 
tty of nearest male relative 'a daughter or sister — 
The plaintiff ns heir of her father (a deceased llwda 
bhagdar) sued the sons of testers of her father’s 
paternal uncle for possession of certain bbagdari lauds 
situate ro a village in the Broach collectors te Tbe 
defendants pleaded tfiot they were entitled to the pro 
perty under a special custom regulating the succes 
a mu to bhagdan lands in the colie* t irate of Broach 
under which custom on tbo death of a bhagdar 
whether Hindu or Mahomedan without wale untie, ^ 
his nearest nude relations (after tbe death cv 
widow) whither sprung through male or fetnahf 
tires of tbo deceased bhagdar succeed to his { — 
dan laud* to the exclusion cl his daughter or 
Held that tbe custom alleged was sufficiently L 
and that the defendants were entitled toV" 3 
possession of the bhagdar lands in question J 
CWiam —The custom alleged being if not uni 
at least general in the Broach collect rat it ^ 
in the case of any particular village at at j 
evidence being given of its continuance in ttf 702 
lar adjacent villages, if not in the portion V * 
itself (though it would always be marc satis i . 
this could be done) bo held still to suruve’t _ 
and until the opposite party proved the odopd^g 
some other custom or of the ordinary roles of lOiJT 
ane is the port > *ul»r village or failing such pi% 
the general prevalence of such rules or each opp istt. 
custom in ether similar adjacent villages (2 k<v/-cS^ 
Whether males sprung of male relative* of a deccasJ\ 
bhagdar have priority over males sprang of femnii 
relative* of the same Qurcre — Wirt her a daughter 
or sister of a deceased bha B isr i* wholly excluded, hy'J' 
the custom from tbe line of mlietitmcc or would 
on failure of male tolatious succeed to the bhagdan 
lands rBAAJXTAN BaTARAW r IIA5 J'rvx 

p I* It c Bom. 483 


25 


ITlyiS hi Ur - 


Evidence of fiHeyt custom — 

« mere contract it 5 * * neon! of rights made by a 
public servant j and theref re v; it hoot attestation or 
execution by the pn pnrt«r» of tho iwinrah it is cn 
title 1 1 *> » ri^ht »» evidence of uJlsge e («to!» Pa 
dec Per c pviirAii 2JI W 0l>& 
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CtJBTOil -ewlutfi 

20 — CVi* Levy of— 

V aj —Held that the romthn ol the cess 

In a wajib-nl nri ii n't ermelnnve proof ol the cus- 
tom cr w*~e wtieh £ivr* the nght to levv the cm 
ae*wrt rt parties to it 3 a« Lnrvp r 

Zxccxnt All Kiut 1 Agra 134 135 

27 1 - - ■ — • — — Tiie wapb-ui ur* 
bind* eopaTrcur'"* who have verified and attested it 
asd is r> far evidence tf custom between cr pared' cn 
but li not a conclusive evi trace if env-ern between 
cp-parrmir* and Iboir truant* who were w> portif* to 
it. Pccaoa o iliroveo Taxa A sroooun 

[2 Agra 217 

28 - - - - — . f front of eeti 

ly tel ff«nr*t efeer —The fact that * cc*S leTtlble 
ja *conUii« with village curiam he* been remrded 
ly a actllanrat effierr U important evidence of the 
carte m, but not conclusive Jmxf of it Held ni the 
evidence in thu case that the tillage custom »et up 
was Dr t crtablisbed. Laba r IIiba e cmn 

ILL-Ii. 2 AIL, 40 

29 - *~ — - ■— Uancnai dvet 

and rente — The plaintiff*, taminjaei sum! for a 
declaration rl thrlr ancient rights a, a-awst all the 

tenant* of a certain village to apt ropriate all tree* of 
•pontanc n» growth and the fruit* of other tree* 
planted ly the tenant* j also to receive a* manorial 
..tribute a certain number of plougli* annually and a 
la^-ptfferingcfppry »eed and other farm produce 
anm\oe occasion cl the mumago of peraona ol the 
Inhcil e»*te bt tenant* with a farther right to levy 
woul V* 10 proportion cl the produce ot the coper 
vnnan (nnulactonia and field* in the tillage The 
jf^HoLoort* having decreed the *nlt on vogue and 
lIUi V* rar’A evidence aa to the ciiitcueo ol tho said 
\* — Held (a) that where a eurtom regarding 
_ 1 ceutt J» alleged the cilstenee o| tho cuitom 
v y “ each ce»» ihould be tried a a a *e pa rate 
/refers? that pan 1 evidinie a* to the cxistenco ol toeh 
?/ a “ ,V uld be tertod by ascertaining the ground* 

* i' 0 noesrt* opinion i fc) that the best proof ol 
“ j »lnrtance* in which it hat been acted on and 
utfeno ell ^ ar y that it ha* been enforced i (d) 

custom to be good mu»t be diflmte Lack 
IU t r. Axbab KiUN 1L.K XA1L 440 

crfJO . . Fre emplfon — 

Irfajil ttl-urr — Onut prolandi — A wajib ul ur* 
1/epored and atterted according to law Uprtmd facie 
evidence of the enitcnce of any cuitom of pre 
araption which it record* *ueh evidence being open 
to be ributttd by any one duputing *ueh curt nt 
IsbI EJSOU * Oahoa LL H 2 All , 876 
But well a cwtf m 1* nr t established by one instance. 
1 Tota Bau e Mobas Lai. 2 Agra, 120 

31 — — — Tre empUon—' 

Tfahl-ul art —An unsigned wajib ul ur* it not 
binding on the co sharer*, and cannot originate a 
right of pro cmjtion II no prior wage existed To 
i prove wage it ia not necessary that documentary 
evidence should be adduced J orxisnofi* SiNon e 
Tba«02 Pass 3 Agra, 76 


CUSTOM— confinKfd 

32 Pre-emption — 

WajiL v! nr — Held tint occasions! instances in 
which a claim to pre-emption on the ground of vici 
ju-c may hai e Wen admittc I or for special reason 
the vendor* submitted to tin claim are not sufficient 
to prove the custom of pro eruption In a mnhnU&h 
hut repeated instances of the assertion of pre emp- 
tion a* a right and cf It* recognition or enforcement 
ranging over a long period of time and iu various 
place* ilicnld he shown. SnEO Chcbv Kaxpoo r 
OoonrB Bobsivae 3 Agra 138 

33 — — ■ — .. Suit for pre 

enpfion — JTridence — Pecreej tnforexnj rtg\t — In 
a suit for pre emptlou hated on custom evidence of 
decree* pasted in favour of *uch a eurtom io amts 
in which it w*t alleged and denied i* admissible 
evidence to provo it* existence The mast gatisfac 
tory evidence of an enforcement of a custom u a 
Anal decree based on the custom (Iiuju Lai v 
FaU\ Lai J L E 6 Cole 171 distinguished 
Koodottaollah r HdAtnee Mohan Shaha 6 Fee 
Cit pad Cr rep 5Aeo CAum Fa rut on r 

Ooodar Eurnrcar 9 Ajta 138 and Laehman Fat 
v AHarKhao ILF 1 All 410 referred to 
Gpbbatai. Mai r Jhabdtj Mal 

(LI1.B. 10 AIL B86 

34 - - - ~ iffml Ay land 

holder for tfecfnrofioa of nphl to (ate land from 
pccapancy tenant for cultivation of *«<fiyo— 
tt'njib-vf ur t Coartruefton 0/— Tlie rammdars of 

jv village wed an occjponey tenant for a declaration 
of their right to maintain a custom which was thus 
recorded in the wajih ul ur* — 1\ hen necessary 
000 or two bigba* out of the tenant* land* are tuLen 
with their content (ba Ithushl) for *owmg indigo’ 
Upon the bans of this infry they claimed to be 
entitled to tale a portion of the occupancy holding 
at a certain period ol the year lor tho purpose of 
tultiTMtlaginilgo Held by the Full Bench that the 
word Ihushl used in the wajlb ul ur* indicated 
that the land wai only to be taken with the occu 
pancy tenant a consent and the document treated 
no nght of the nature alleged namely to tato the 
land despito the tenant bnEODABAN v Bbaibo 
Tbabad IL.R.7 AIL, 680 

35 pre-emption — 

JPiyiJ ul-ur*— j?nie»es of contract and cuitom— 
Act XIX of 1873 « 81 — Btnrj Fey TXI of 1622 
t 9 el (%) — The srapb-ul ore of a villa'-e £a a doeu 
•jurat of a public character prepared with all publl 
city and must bo eonndeied aa pnmd facie evidence 
ot the existence ol any enstom which it records Jts 
record ot the exiitenee of a cuitom of pre-emption h 
sufficiently strong evidence to east on those denying 
the custom the burden of proof j and la the same 
manner when it records a contract ot pre-emption 
between the ihareholders there is a presumption tha t 
It is binding on the shareholder* Looking to the 
publ t character of the document and the way It Is 
prepared, and that all jharehold T* whether rtgulng It 
or not must be presumed to hare assented to ft* 
terms the inferences to bo deduced from it cannot he 
disregarded except when they are rebutted by evidence 
of an opposite ehopactep A *ui$ to enforce the pght 
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CUflTOM—csniijidfrf 

of pre-emption which was baaed on contract and 
custom as evidenced by the wajsb »1 urz of a village 
*M dismissed by the lower Courts on the ground that 
any contract which might be founded on the wajib ul 
ate was cat binding on the vendor-defendant as that 
document did not bear his signature, and the lower 
Appellate Court attached an weight to the wajib ul 
ore as proof of the custom of pre-emption because it 
we* drawn up when Regulation VII of 1822 was In 
force, and at that time there was no legal presump- 
tion of its accuracy Tbc claim was disnusssd on the 
ground that the plaintiff a evidence did not prove the 
existence of a custom of pre-emption w the village. 
Held that the lower Appellate Court had erred in 
dealing With the evidence, and that although this 
particular wajib-ul ura was made before Act XIX of 
J6T3 came Into force yet the weight which would 
attach to its entries both aa proof of the contract aa 
well of custom wsa very strong 7m &tn$b r 
Gang a I t £ 2 All 976 referred to Musam 
M an Hasah c MtnfUA Lit 1.1*31., 8 AIL, 434 


30 ■ — — — Wajtl ul urs— 

Mahomedan late — It having been alleged that an 
estate by custom descended to a single heir la the 
male line the High Court concurring with tho 
Court of first instance found that this custom had cot 
been proved to prevail m the family On an appeal 
contesting this finding it was argued among other 
objections that the High Court had not given roffi 
«ent effect to an entry fn the wajib ul are of « 
JUmindsn village the principal one comprised in the 
family estate now m dispute the last owner of that 
estate who held all the thaws m the village having 
caused an entry to be made to the effect that his 
eldest son should be his sola heir the others of the 
family being maintained. Held that though termed 
an entry in a wajib ul urx the document was not 
entitled to the name but was rather la the nature of 
a testamentary attempt to make a disposition eon 
trary to the Mahomedan law of descent MoaisotAU 
J»jmi Kean x Fipatat tw xissa 

IX X* XL, 8 All, 610 


37 — Hhardhura— 

Alluaal land — Q««re— TThat is the extent of the 
applicability of the custom of dbardbura la regard 
to alluvial laud overriding the prone ions of Regu 
Jstrnn XI of jb£5 Pisea-oov vszx Arturs o 
Ooxzroja 3 Agra 1 


33 


— Bhardhura A p 

pi cabhtg cf custom — Accretion. — The custom at 
dhardbnra sppiier to lands thrown up or formed by 
fiuvul action either in one year or In the course of 
a number of y ears Whether it is equally applicable 
to chuckee formations or tracts of. laid severed by a 
sudden change in the course of a river and yet pre 
serving their Identity of site and surface after the 
severance, must bo determined by proof of the extent 
of the cus* cm. &*rrr*VES e hlanoscro Snrav 
OOhoetw 3 Agra, 180 

•in.? 0 -. IT* r~:“ ZXantiHro. — 

t* dhaidhora is, when applied to land* 

rained oUserrriia than by gradual accretion, opposed 
w equity j and such a custom must be proved, not by 


CUSTOM —cost/ » ved 

the vague assertions of witnesses but by a sufficient 
enumeration of instances Issus Si»oa r Sznrsre 
OODSE3 1H¥, 142 Ed. 1873, 224 

40 Siardkara— 

Seng Reg XI of 1525, it 2 dftt ) — The question 
whether the custom of dhordhura appbes to lands 
gamed by gradual accretion only cr also to Unds 
which have been separated from a moassh by a roddea 
change of stream mast be determined sa each case 
ca the evidence for although the Court would be 
disposed to scrutinize with caw evidence in regard 
to a custom which would have the effect of passing 
from one owner to another lands long held and eo 
joyed, and of which the character is in no way altered 
by nvtr action, yet it cannot be said that such a 
custom can m no case be established and given effect 
to KoJiganee v Mahomed ShvrfaoJeen 3 Agra, 
199 Itree S,ngh v Shvrfoodeen 1 IT TP", 142 
and Bajtndur Pert ah Sahee v Latjee So ho a 20 
W £ 427, referred to Star Au *• Huns-rc-mi 

[LL,lli6 AIL, 478 

4L Validity of custom — Poutr 

of tome of tniratidan to bind co owners of village 
lands — A custom that some only of the nuraudars 
of a village should bind the co-owners of the village 
lands U valid, AsahdA*tak c DSTA&AJ-IVYJS_ 

12 MniL, 17 

42. Usage of mongrel* 

— Polity of insurance — Evidence of average lass 
—Certificate of mahajanr — Aa alleged nwge that 
the msnajana* certificate is deemed to be conclusive 
evidence against the under writer without production 
of manifest and account sales, and that upon proof 
of the certificate alone and of the policy the owner 
is entitled to recover his average loss cannot be up- 
held such not being n reasonable usage RAjrsP*®*® 
BaaattAi c KMWflzsa Monaatiz, 1 Dokl, 220 

43. ■■ ■ Unreasonable 

custom— Broker varying contract — A custom which 
allows a broker to deviate from his instructions a 
nareaaonable and th« Courts of law will not enforce 
it Abuja x«jx Nassi Kisnavn asn CoKrurr 

[8 Bom., A. C, 10 

44. - — - Customary right 

of pnraey—StgM of building and to interfere talk 
erection if butting — A customary right cf pnvtty 
under certain conditions exists la India eud In the 
North TVeetefn Provinces a»<l is not unreasonable but 
merely an Application of the martins sic mters 
(no at altennm non laedas and cedi fear* i» too 
propno solo non heti good alter* noctal In the 
case of a building for psrda purposes newly erected 
without the acquiescence of the owner of an adjacent 
bunding site » custom preventing such owner from 
so building as to Interfere with the privacy of the 
first near building would be unreasonable end con 
rcqueatly bad in law Hat if such adjacent owurv, 
without protest ct notice allowed bis neighbour 
to erect and consequently to incur expense* to connec- 
tion with a building for the use of puds-uashto 
women a custom prevent tog him from interfering 
with the privacy of such new building would wt 
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CUSTOM— etufi««ri 

India be csmeoBaU' Gotti Pbaiid r 
E*rra X, I*. R, 10 AIL, 05Q 

45. - - — — Ci1c**ar* right 

—Facts (WNIMJ to estaltuX lie etisleoce of a 
ru'cnirf pjH — I Jf! ** ^ 

e%4 IS .— The plaintiff raej f«w pc»w«wa of * piece 
t { which, be ftilc-td. fwwd part ef tlw coort 

wd of bis kotbi tad for demolition of a ebabutra 
thr-Kn. The drfmdanU denied the plaintiff** 
1 tie and a! Wed Uut they aliriy* a tad the ebaiutr* 
m ft ».ttmr place *nd tbit dnnng the Moharrim the 
teiiftf lad alcms were exhibited open the cLi^ntm. 
and ft IftVh was placed upon It. The Court of 
try fcartinee found that the defendants hid ft right 
ts u« the LnJ la the manner claimed donng the 
y. ohamm. The lower Appellate Court on tbft 
qufrtJoa of the defendant « right to use the *ald Uad 
u, the dinner claimed by them, found »s foUowe:— 
That nmci eWi whew eotnectk® with each 
other b twt wtiUUhed. have within t period of 
tweetr year* or H placed tanas upon Had ind .rang 
there.* Held tbit this finding of f»ft did Ml 
seeemnly In law lead to the wdodtft M 
there *u ft local eustem hy virtue of which the 
tucnct cow claimed hy the defending ni 
acquired. Where ft locaT custom excluding or 
Editing the general role of law is act up ft Court 
mhould not decide that It exist* unless tuch Court 

u ffttufied of U KaeoniUmess. and Hi ecrtiinty ai 

to extent *nd ftpylbftUOTi ftnd ll *«***«**•* 
by the rridmee that the enjoyment of the right 
«U nrt by l fare grunted, or by stealth. or by 
ferte ftnd that it had been openly enjoyed for 
tuch ft length if time ft* *ugge*t* that criglaaUj 
hy ftgreemeut or cthmrlae the stag* tmd become 
* customary U* cf the pUce In respect of the 
!«*»• ltd tkiac. -Wh II WKg** *»ii 
£83 r JUKKAS Eh. K, 17 Ail, U/ 

Preening em »pp«l nndeT the Lettm ritent 
yur nie r KCAB Sz3 I, I*. R, IS AIL, 270 
40 — Usage •"Porfei 


„ term of a contract— Practice oft a farticnlar 

V'Mt-lh order tbit the practice on ‘ 

4< -a*i *,SS 2 £."X£ 

5n,«S“*«w» >>■»« Wl«““ 
c~» ns .Vi?, “.we, 


CUSTOM— ««?■*<* 

pmetiee J* in assignee for value of right* under that 
centrist it mult ftlto be thown that be ftnd ail 
prior assignee* (if lay) for value knew that the 
practice was a tern of the original contract Naba 
\ IUUXA r IUua Pattbb I, I* B., 20 Mod., 275 
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- Custom oflunal 


■Local nut or* — Itijtit claimed Jv a certain section 
of lla\omtdans to i«ry fJeir dead in a certain 
locality— Etolt of Itrvsl —Where ft eertain ifction of 
the Mfthfimcdan community had been for many yean 
in the habit of burying their dead near ft dargn in 
plaintiff* land, and the plaintiff *oed for m injunction 
r put raining thorn from exercising thi* nght In future — 
Held that the right of burial claimed by the defen 
danU was not an eaiement but a cuttomary nght 
which being confined to ft limited class of person i and 
a limited area of land wn sufficiently certain and 
reasonable to be recognised as a valid local cuitom 
MontDE* r SnivuvoAPPA 

P.X.R. 23Bom,eeo 


CUT CHI MHMONS 

See Hiwur Lave— I shewtajcs— SlICUl 
Laws— C tricin Mbmobs 

II X, B 0 Bom. 115 
XL IE 10 Bom. 1 

See linrorj Law— Joist Pawht— Dxstb 
A 3» Jom PxVItT BOBIWBSS 

[LL.E. 14 Bom, 189 

See MaHOKkdas Law— Cutciii M*V0SS 
[Ihlt fl Bom. 452 
LL.lt OBom. U6.15Q 
See Pbobat*— Powb* os Hion Cocst 
JO 0 BAST AWPTOBttOT 

IX X. E, 0 Bom, 452 

See Wni— V auditt o* Win. 

(X X. E, 10 Bom., 1 

CYPRES PERF OILMAN CE 

See Wni — C0S8TBOOTIOS 1 Mttd, 429 
IXX.R. 1 Calc 303 X.R. 3XA,32 
*■ LLE.U Calc. 691 

I.X.R. 13CM9. 193 





